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OCCUPATIONAL DISEASES, 1977

TUESDAY, JUNE 28, 1877

U.S. SENATE,
SUBCOMMITTEE ON LLABOR OF THE
Coayrrree o8 Humax RESOURCES,
W ashington, D.C.

The subcommittee met, pursuant to notice, at 9:45 a.m., in room
4932, Dirksen Senate Office Building, Senator Harrison A. Williams,
Jr. (chairman), presiding.

Present : Senators Williams, Javits, and Pell.

OPENING STATEMENT OF SENATOR WILLIAMS

The Cmamaay. The Subcommittee on Labor will come to order,
please, and begin our hearings on occupational diseases.

Let me say at the outset that our Nation has become increasingly
concerned with the serious problem of occupational diseases. We are
buffeted almost daily by stories of widespread nerve damage, or in-

creasing incidences of previously rare forms of cancer among our
Nation's workers. The existence of several of these deadly hazards
has become public knowledge as a result of news coverage of their
effects. The Kepone story is common knowledge, and the alarming
effects of the pesticide phosvel, and of vinyl chloride have also be-
come widely known through news headlines.

An uneasy feeling exists that there are perhaps hundreds or thou-
sands of potential other tragedies waiting to manifest themselves in
American’s workplaces. Some 21,000 chemicals in use are known to
be toxic. We suspeect that more than 2,400 of these cause cancer. Cur-
rent OSHA standards regulate only 16 of the 2,400 suspected carcino-
gens, There may be more- than 300,000 workers exposed to these 16
substances alone.

The known exposure to toxic substances is even greater. Out of
about 90 million workers in America, some 14 million are exposed to
"OSHA -regulated toxic substances due to their employment. That is
nearly one worker in six.

The saddest fact is that often we do not know whether the chemicals
and substances in use in our workplaces are harmful. We do not fully
understand the harmful effect some of these substances may have. One
substance in widespread industrial use was once thought to be so
benign that we considered using it as an anesthetic. This substance,
vinyl chloride, has now been found to be among the most dangerous of
industrial chemicals.

The medical and scientific research necessary to understand the
effects of industrial chemicals and substances is painstaking, time
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consuming work. While this work is going on, our workers continue
to be exposed to harmful substances. _ _

On May 9, 1977, the Labor Subcommittee held hearings concerning
thousands of workers whom we know have been exposed to industrial
carcinogens. This week’s hearings are intended to expand our inquiry
so that we may understand more about the scope of the industrial
disease problem which confronts our society.

This committee is determined to understand the occupational dis-
ease problem, and lift the burden which occupational disease places
on America’s workers and their families. America’s workers are its
most valuable industrial resource, and we must protect them.

The Occupational Safety and Health Act of 1970 held forth the
romise that we would render our workplaces safe from industrial
ealth hazards. To a great extent, that promise has not been fulfilled.

We must deal with the dangers which are still lurking in our
Nation’s workplaces. We must know what scientists and the medical
profession have been doing to identify these risks, and what can be
done to help those who nevertheless have become victims of occupa-
tional disease. This committee must know how and why we have
fallen short. We must understand what Government can reasonably
do to prevent worker exposure to occupational health hazards.

We are now reaping a grim harvest in worker health disorders of
the chemical revolution which was sown in the 1960’s and 1970s.
Despite our best efforts, we will have an increasing number of occupa-
tional disease victims who will need medical attention and whose
families must be provided for during the next few years.

Many of the diseases which come from workplace exposure have
extremely long latency periods. Even if we could clean up our work-
shops tomorrow, we would still see industrial disease cases based on
previous exposures for many years into the future. Therefore, it is
important to examine and improve our system of compensating vie-
tims of industrial diseases.

Before the Congress can act in a responsible manner, we must have
an overall appreciation of the scope of the occupational disease prob-
lems, what we can do to cope with it, and what we must do to provide
for its victims.

During the next 3 days, we are fortunate to have as witnesses some
of our Nation’s outstanding experts in this area. It is my hope that
they will bring to us a new appreciation of what can be done and
what must be done for our Nation’s workers.

And it is my hope that from these 3 days of hearings, our commit-
tee, the Congress, and the Nation will proceed to address this most
serious of national problems.

Our society has a duty to protect our workers and to provide for
those whom we fail to protect.

As I say, we have 3 days. and each day is devoted to a specific area.
Today we are involved with the medical aspects and we have with us
this morning Dr. Trving Selikoff of Mount Sinai Medical Center in
New York City, a leading researcher on asbestos and on its effects on
workers,

We will call Dr. Selikoff to the witness table now, and T will ask
Senator Javits to give us his usual and enlightening statement to
open this extended hearing.
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Senator Javrrs. Mr. Chairman, thank you so much. I shall be
extremely brief.

We have one of the most eminent witnesses that this committee
could have before it. Mr. Chairman, I would like first and foremost
to thank you for your responsiveness in scheduling these hearings on
this extremely difficult subject which is critical to t 1e lives of millions.
It is characteristic of your interests in pension reform, which affects
35 million Americans, workers compensation, which affects every
worker, and occupational health and safety and mine safety, which
affects hundreds of thousands of workers. Now here we are again,
because we do not begin to know, as I think our experts will tell us,
exactly what work does to people—we do know that we can aveid or
temper a vast amount of occupational diseases if we set our minds to
it and have the necessary scientific basis for action which, in this
way, we have a good chance to acquire.

So I thank you really in the name of all workers of America for
these hearings, and I believe they will have as beneficial an effect on
our industrial future-as so many of these laws with which you have
such distinguished association, have had upon the lives of so many
millions, and you could not have a better witness than Dr. Selikoff
of Mt. Sinai to lead us off.

Thank you.

The Crammax. Well, in the latter T completely agree. With the
former, T am a little bit overwhelmed with your generosity and com-
ments, Senator Javits,

I could give a long history about your pioneering role in all of these
efforts that you have mentioned during our association.

Dr. Selikoft, we are glad to meet you and look forward to this.

STATEMENT OF DR. IRVING SELIKOFF, PROFESSOR OF MEDICINE,
MOUNT SINAI MEDICAL CENTER, DEPARTMENT OF ENVIRON-
MENTAL MEDICINE, NEW YORK, N.Y,

Dr. Serigorr. Thank you, Senator Williams and Senator Javits.
I appreciate the opportunity to be here.

My appreciation is based not only upon the importance of the prob-
lem that vou have outlined. but upon the additional fact that we are
at a sort of turning point in the history of occupational health in our
country in that we not only have now a backlog of disease of which
you spoke but also an opportunity to do something about it.

And that opportunity, T believe, we can translate to responsibility.
There is no guarantee that we will succeed. If we fail, it will result
in continued disease and death.

The backlog is no one’s fault, in a sense,

For example, on the academie side, very little was done until the
past 15 vears. Most medical schools—almost all medical schools—
have had no training in occupational health; it was something that
was a topic that was mentioned but hardly reviewed.

Labor, and T mean no insult, of course, considered disease to be
a problem of safety. Occupational hmlth hardly existed.

Mzr. Clayman may be able to fill us in, but as little as 15 years ago,
I doubt whether there were more than two or three unions in the
country that had anyone in their staffs who was responsible for or
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trained in or knew very much about occupational health. This repre-
sented more than 10 million workers. For unorganized workers, I think
that the situation, if it could be, was probably worse.

Similarly, with corporations. There still are today very large
industries and very large corporations that have no medical directors,
no laboratories, no industrial hygienists. I suppose that one need not
even omit government.

Think of the Occupational Safety and Health Aet. Tt was in 1970
that this act came into being. That was more than 100 years after
the industrial revolution in our country. That was 100 years before the
basic questions began to be asked.

So I think all of us can share the inattention, the ignorance, the
unconcern. It is as a result of these that we now face the backlog
of which you spoke.

This backlog is a very unpleasant thing to consider. For example,
We are now paying approximately $1 billion a year in benefits under
the Black Lung Act. We can translate that into disease. illness, unhap-
piness, discomfort, death.

The first $100,000 that was given to our Public Health Service in
the United States was only provided in 1963 for black lung research.
Yet this was one of the largest industries in our country, from the
beginning of this century. We had, around 1900, some 700.000 coal
miners in the United States. No one knows what happened to them.

You mentioned vinyl chloride, This industry began, in 1938. in
this country. The first plant was opened in South Charleston. W. Va.,
by the Union Carbide Co. Eventually, a threshold level of 500 parts per
million was set. Nobody knows quite how or why. Tt really does not
make much difference, because levels were virtually never tested.
There were no inspections.

We know very well the levels were at least 500, but probably several
times higher, because when we examined vinyl chloride workers at
the Goodyear plant in Niagara Falls. or the Dow plant in Michigan,
or the Union Carbide plant in South Charleston. W. Va.. many of
the men, as many as one of seven, reported to us periods of uncon-
sciousness, confusion. That does not oceur with vinyl chlorides until
3,000 parts per million are reached. So that we know the levels were
very high.

This started, as T say, in 1938. Tt was not until 1974 that our first
suspicion about cancer arose. The exposures from 1938 to 1974 to this
most intense carcinogen in the chemical indust ry, continued uncon-
trolled.

We have no idea of what will happen to the 35.000 or so men who
were exposed at some time from 1938 until 1974. They were exposed ;
they are alive now. Nobody is watching them. There is no surveillance
to see what is happening to them, nor to the over 1 million people
employed at any one time in the processing industries. in which
exposures were sometimes 100 parts per million or more. In animals,
cancer can occur at 10 parts per million. This is part of our backlog
of ignorance and inattention.

Recently, 114 years ago, our laboratory group went to Indiana polis,
Ind., to examine lead smelter workers of the largest company in the
United States, and one other company. We found lead disease rife,
disease including fatal kidney damage, as a result of their workplace
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exposure. We found nerve damage. We found young men unable

to concentrate, who did not know why they could not sleep, did not
know why they were always arguing with their wives. Lead disease
has been known clinically for over 100 years. Part of our backlog.

There was one finding at that su rvey which emphasized the inatten-
tion on our part. The other company was headed by two young engi-
neers, two bright young men from New Jersey. They had sold their
company in New Jersey several years before, had a lot of money in
the bank, and were looking around for something to do. They told me,
“We do not want to hurt people. We are very distressed about what
you are finding. We were looking around several years ago for a busi-
ness in which to invest, and we considered what the criteria should be.
We thought we would enter an indust ry which had not changed for
100 years in its technology because we knew that we would be able
to do better than what was being done now. The first one that we
selected was the lead industry, the lead smelting industry.” It had
not changed in technique for 100 years, despite the fact that death
and serious disease was known to be associated with it.

There are many examples. For example, the brilliant work of Dr.
Bouhuys at Yale and Dr. Kilburn at our school, has uncovered the
problem of byssinosis, respiratory disease with cotton dust.

The first study in the United States began only in 1962, of a hand-
ful of workers, only because Dr. Bouhuys and Dr. Shilling went into
a mill by a backdoor. No other studies were done in our country of
workers exposed to cotton dust until 1962.

There is no wonder we have a backlog. One might even consider an
old dust, such as silica. There was a paper last month in the American
Diseases by an excellent gronp of invnstigators

Review of Respiratory
from Harvard which showed that even in the best of regulated States,

so far as silicosis is concerned, workers were f
disease.

It was a decade ago that Marcus Key headed NIOSH. He com-
plained that we had not looked at our nonmetallic or our metallic
mines in this country for several decades, regarding silicosis, despite
the fact that we had information that problems existed.

It still has not been done.

So that we have, for many
people who have been injm'w_l}, I
to be done.

To this, as you have correctly alluded, has been added the new
chemical world. You place it closer to home than I do. You said 1960.
I am willing to go back as far as World War 11, when perhaps, we
might put it, we made a Faustian bargain with the chemical world.
We have accepted this new world and we cannot turn back on that
bargain.

But when we made that bargain, whatever we paid for it, we did
not include a budget for maintenance, because we have been living
with this chemical world since, uncontrolled.

Here there is a whole new series of chemicals to which millions of
people are exposed, chemicals as halogenated hydrocarbons which

never existed in the human environment before. These are synthetic
and never normally occur in the body.

ound to have respiratory

reasons, an extraordinary backlog of
oroblems that exist, and work that has
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You mentioned vinyl chloride. Recently, the American Cancer
Society called in its consultant with whom it works very closely in
Ttaly, Dr. Maltoni, and heard of new cancer findings with regard to
vinylidine chloride, as well as acrylinitrile which was used by the
Coca-Cola Co. in the manufacture of its new plastic bottle. It too was
found to be carcinogenic.

Neurological damage occurs with many new solvents which, for
example, are unduly used now in the painting industry. These are
excellent new chemicals for paints. But the Painters Union came fo
us and said, “We do not know why, but our men have the highest rate
of serious accidents of any craft in the United States. Our men are
falling from the scaffolds. Could you look into this with us?”

As we looked into it, we found that there are no more paints, There
are chemical coatings. very efficient. But nobody looked beyond what
they would do terlmn]owu ally, to human health.

We found that a man mwht use an epoxy paint in a small bathroom
and not remember how he drove home.

The whole anestion of imnortant new solvents has been un-
explored in the United States. It is perhaps hard to believe. but there
has not been a single investigation in the [Tnited States of the painters’
work environment. Nobody knows what the painters are breathing or
touching or ingesting. and nobody knows what the levels are, nobody
knows what the chemicals are or interactions of chemicals.

Further, there is a whole host of new uses for old agents. For ex-
ample, we have known about asbestos now since 1924, In 1946, we
gave up plastering walls. We began drywall construction virtually all
over the United States. We began to do taping and drywall
constructing.

From 1946 until 2 years ago, nobody looked at the taping com-
pounds used by thm:e wor kers throughout our c‘onallll(tmn industry.
There are 414 million men in our construction industry in the U nited
States. The taping compounds began to be used in 1946, with 12
percent asbestos. These men, all tlww vears, have been sanding tln-qt-
compounds and inhaling this dust, with no masks. Other workers, of
every trade, walking past them, inhale the same dusts.

Indeed, the material was found to be so good, that do-it-yourself
people at home have been using the same materials for spackling or
patching, for taping, in home repairs.

We have a vast backlog, a legacy of our inattention. We have had
the introduction of untested toxic materials.

Even more disconcerting has been our failure to use existing
knowledge.

I have already mentioned lead.

Let me tell you about another very unhappy omission, asbestos,
because being a mineral, once inhaled, it remains in the body.

We knew in 1924 that it could cause fatal disease. By 1935, Public
Health Service studies demonstrated that this was true on a wide
basis.

From 1935 to the mid-1960’s. the Public Health Service did not
fund one single investigation of asbestos disease. It was left to the
Health Research Council of the city of New York and to the Depnart-
ment of Epidemiology of the American Cancer Society to initiate
such studies.




i

I have brought some tables of our most recent results of what we
have been finding. ]

In New York City, there are some small locals of the Insulation
Workers Union, one of the small unions of the building trades.

From 1943 until 1974, instead of 300 deaths in this union, over 450
have occurred. And the most disconcerting thing was that instead of
51 deaths of cancer, there were 200.

This small group of men gave us a lead. In 1967, Dr. Hammond and
I registered, together with cooperation of the union, 17,800 men, the
entire union membership, on January 1, 1967, to obtain information
on these problems. Perhaps you will take advantage of Dr. Hammond’s
testimony here today to explore this in some greater detail.

From 1967 to 1975, there should have been, given their ages in
1967, 1,483 deaths, in the normal course of events. Instead, there were
2,003. Actually, there should have been fewer than 1483, because of
what we now recall the “healthy worker effect.” For 5 to 10 years after
registering a work group their experience is generally 30 to 40 percent
better than that of the general population.

There was this excessive number of deaths. Why?

nstead of 281 deaths of cancer, there were 867. [nstead of 92 deaths
of lung cancer, there were 427. One out of every five asbestos workers
in this country who dies, dies of lung cancer. It is simply a disaster.)

We have done similar studies in asbestos factories, in asbestos mines,
et cetera. This goes across the board.

There is a very rare cancer that occurs, called mesothelioma. It is
a cancer of the lining of the chest, lining of the abdomen. How rare?
Well, at Mount Sinai, a pretty big hospital—1.200 beds—from 1930 to

1960, we saw three cases. It is a pretty rare disease. Somewhere
around 1 out of 10,000 deaths, in the general population.

Among asbestos workers, we found 144 deaths out of the 2,003.
Instead of 1 out 10,000, almost 1 out of 10, 1,000 times as many as
ex]])(!(?ted. Excess deaths also occurred of the pharynx, larynx, stomach,

colon, rectum, esophagus, et cetera.

Dr. Hammond at the American Center Society has calculated that
of the men who were 55, 60, 65, approximately one-third to almost
one-half of all the deaths are unanticipated, “excess.”

The union has been curious about their actuarial figures. Almost
half of their members do not live to the age of 65 to collect their
pensions, and their pension funds are increasing, unlike many others.

The deaths, however, do not occur until 20, 30, 40 years from onset
of exposure. They joined the trade at the age of 18, 19, 20. They do not
die until they are 50, 55, 60. We are now seeing the results of the mis-
takes of in the 1960’s and 1970’s. And we will be seeing these unhappy
results at least until the year 2000. i

And unless controls are appropriate now, we will still be seeing
them well into the 21st century. '

The matter has been compounded considerably by the fact that we
have also learned that agents that are toxic in the workplace, probably
most, toxic there because of the high concentrations to which workers
are exposed, do not necessarily stay in the workplace, but leech out
into the community at large.

We should have known this. In 1935, it was found that not only
were workers exposed to the halowaxes becoming diseased, but also that
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their wives and children were becoming ill with skin diseases. Halo
waxes have PCB’s as an active component. Today, in 1977, we are
worried about the Hudson River, about PCB’s in our communities, in
our tissues. We knew in 1935, but paid no attention, that PCB’s did not
stay in the capacitor plants as insulation on wiring.

l}lr‘l 1949, fatal cases of lung scarring were reported a quarter of
a mile away from beryllium plants or among women who washed their
husbands clothes when they came home from work and inhaled the
particles of beryllium at that time. We did not appreciate the sig-
nificance of this, We learned it very much to our concern with asbestos,
of course, where mesotheliomas are found in wives and children of
asbestos workers.

Very recently, we had little concern with the fact that workers at

the Michigan Chemical Co. were inhaling polybrominated biphenyls,

PBB’s,

DuPont had published in 1973 that they were not going to manu-
facture PBB. It was too toxic. Yet other companies did.

Michigan Chemical Co. workers were inhaling it in 1974, 1973
1972,1971. No mind was paid to it. )

As a result, PBBs were inadvertently allowed to contaminate cattle
feed in Michigan there are now almost 9 million people in Michigan
with PBBs in their tissues. T think it was only within the week,
Senator Williams, that it has been found also in people in New Jersey,
in shellfish and fish, in Jersey's waters, as a result of two plants in
north Jersey manufacturing particular polybrominated biphenyl com-
pounds. We now know it is in the community. There is no sharp line
any more between the workplace and the community at large.

As a result of both these errors, our backlog and legacy and the
new chemical world in which we live, we have with us now high risk
groups, workers who have been exposed in the past and who, unless
something is done, will suffer the results of those exposures in the
future.

Almost nothing is being done about it. We do not know who will
do it. We do not know how to save lives that potentially can be saved.

The Cramrman. Before we go on to discuss the Toxic Substance
Law, we will have to know what we are dealing with in terms of
present law and the procedures for clearing new substances going into
industrial use.That is a new law.

Is this an area that you are familiar with, Doctor?

Dr. Seraxorr. To some extent.

The Toxic Substances Law. as major an advance as the Oceupational
Safety and Health Act applies. is, in my opinion. an expression of
what has to be done and what we want to be done, but T do not know
if it is a guarantee that it can be done or that it will be done.

The Cramyan. But T think it is timely today to have our record
reflect what the law is designed to do and what it provides.

I know this is not expressly your area. When chemicals are com-
bined in an acent that is supposed to deal with the health of people,
the Food and Drug Administration has all the law it needs to examine
its effect before it is cleared. We are very conservative in this country
in that recard. There are a lot of compounds put together in other
countries that go to human consumption for health purposes that
are not cleared here.
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We are adequate, T would gather, and conservative in testing agents
that are directly related to the individual consumer. But T am wonder-
ing how we are—and I think our record should show how we are
equipped in law, in demands of law, to control new substances for
industrial use.

Because everything you mentioned here, really all of these chemieals,
have come into use pr nu‘nlh within the last 20 years, have they not?

Dr. Seuixorr. Yes, sir,

The Crarmaax. Just about everything,

Dr. Serigorr. Senator Williams, how many new chemicals did you
say were introduced ?

The Cramrax. I said many thousands.

Dr. Seuikorr. How many chemicals a year do you think that we
are able to test?

The Cramryan. We have been proceeding at about the rate of 16
every 4 years. So this is not an effort to determine the extent of regula-
tion but to understand its use.

Dr. SeLtgorr. Tt is an important perspective.

We have the law. T hope that science will be adequate to carry out the
purposes of that law.

The Cramaax. T interrupted you. You were just about to——

Dr. SeLixorr. You were correct about that.

The opportunity to encompass the new problems are, as you say,
there. We have the law in place now.

I would like to point to a second opportunity. We sometimes hardly
appreciate that, at the moment, we are at a point in human history
where, for the first time, we are learning the causes of cancer. This
is something new, perhaps largely of the last two decades.

If it began at one point, it began with the monumental smoking
studies of the American Cancer Society, and one or two others. For the
first time, it was shown that a major human cancer, the most important
cancer in'men, lung cancer, was due to something outside of us, exogen-
ous in this case, in our personal environment.

This has, in many ways, turned science around and has pointed the
extraordinary importance of investigating environmental causes of
cancer.

But if causes of cancer are outside of us in our environment—per-
sonal, community, ocenpational—they can also be controlled, avoided
or minimized. We have then, for the first time, the opportunity of
controlling, preventing, future cancer.

In another way, we also have been able to identify people who,
in the past, were exposed to these agents and who then may be antie-
ipated to develop cancer in the future.

For example, T could almost tell you who is going to develop
angiosarcoma of the liver, if I know who was (‘\p(l‘-«(‘il to arsenic or
to vinyl chloride.

We have a new question before us. Since we are beginning to learn
the causes of human cancer, the possibility of doing something about it
exists,

Will we take advantage of these opportunities, as with the Toxie
Substances Control Act, or with OSHA ?

You mentioned in your opening remarks that for the first 6 vears
we failed to take advantage of the opportunity presented by OSHA.




10

We have serious constraints, difficulties. One of them is that we
have a marked lack of trained personnel, either for control or sur-
veillance or for research. I think we are going to overcome that. That
1s a matter of education. For the training of people for control and
surveillance, for occupational health, oceupational health nursing,
industrial hygiene, industrial safety, NIOSH is putting together an
excellent educational program. If they have adequate support, I think
this is going to be solved. By adequate support, I do not mean merely
throwing more money at them. That is not going to solve it. Rather,
giving them adequate staff for supervision, adequate people, capable
people, to supervise the programs which they have well designed.

Parenthetically, we should also train where the problems are, on
the shop floor. We should train workers to be able to recognize, and
have some sense about what to do about, occupational hazards. Not
only workers, but shop foremen, because if a foreman does not under-
stand a problem, workers knowing it will only lead to confrontation
rather than solutions.

We badly need to train research personnel. Here T am afraid
NIOSH is not going to be the lead agency. since they have little ex-
perience in training research personnel. That has been the task of
NIH.

NTH can do it. There are agencies within NTH, such as NIEHS,
which is doing a brilliant job in basic research on the effects of ocenpa-
tional and environmental agents. They and other groups within NIH
will be able to train the research personnel we need.

It is hard to believe the lack that now exists. T have mentioned to
you epidemiological studies such as we are undertaking to demon-
strate the effects of asbestos. For that we need epidemiolowists. There
is hardly a week that goes by that T do not get a phone call or a letter,
“We need an ('})i(k‘tl'linln,r_rist, could you recommend somebody to us?”

You may wish to ask a eard carrying epidemiologist, Dr. Ham-
mond, about his sense of the supply situation in our country, in this
critical central field.

The studies in occupational health are complicated, prolonged,
detailed, for a reason. Not becanse scientists necessarily want to be
picayune. Let me explain why.

In this area, quantitation is necessary. That is, it is no longer ade-
quate to report that something does or does not cause harm. Yes or
no answers are not good enough any more. We have to know what
kind of harm, is it serious harm, or is it trivial. How much harm,
how many people will be involved. Because very important, expensive,
decisions will be made upon the results of such research and, therefore,
we have to know the level of risk. A trivial problem, hardly suggests
priority or urgent care.

On the other hand, if many people will be affected in a serious
way, then measures for control will have to be correspondingly
extensive.

The absence at the present time of surveillance systems is a serious
problem. Clongress is now discussing health care systems. I wonder
whether in its discussions it is considering how to build in surveillance
of workers exposed in the past, in the present or in the future to toxic
agents because, in the current system of medical care, this does not
exist.
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For example, thousands of workers have been exposed in the past to
benzidine, and are now developing bladder cancer.

In Britain, such workers have regular urine cytology test. Not
in the United States.

In fact, it is unlikely that we even know the large majority of
workers who were so exposed in the past and who are now at risk of
developing bladder cancer. We do not, in our present medical care
system, have mechanisms for adequate surveillance,

I have reason to believe that these problems will be solved. It is
almost an act of faith.

I do not think that uncontrolled occupational disease or environ-
mental community disease from occupational sources is any longer a
viable alternative in our country.

Labor would not accept it. Industry would not accept it. The
public would not accept it. And I am sure that Congress would not
accept it.

Thank you, sir.

The Cuamman. Well, Dr. Selikoff, certainly you were the most
appropriate beginning for this part of our hearings, and we ap-
preciate your life dedication to and understanding of diseases arising
out of exposure, in this case occupational exposures.

I was watching the television news this morning, and I saw a new
work place in the home. I refer to insulation for energy conservation,
and I am wondering if we have any problems here of exposure that
puts the homeowner at risk when he 1s now patriotically engaged in
self-help and do it yourself insulation of his home?

Dr. Serixorr. Can I backtrack a little bit on insulation ?

The Cramraran. Yes,

Dr. Sevikorr. A year and a half, 2 years ago, many of us were
brought up short with the question of insulation in schools, where
asbestos was sprayed for decorative purposes and for sound insulation,
including almost 300 schools in New Jersey. But all over the country,
even as far as the Panama Canal Zone and elsewhere this is now
flaking off and we now find our schools contaminated with asbestos.
And the problem arises of what to do about it.

At that time, we had a call from Washington, would we also test
the Senate tunnel,

The Cramarax. While yon were talking, T was thinking about that.

Dr. Serikorr. I can tell you there is no asbestos in your Senate
tunnel. i

The C'marrmax. None?

Dr. SeLigorr. None.

The insulation used for homes contains no asbestos. Tt contains
extruded silicates, fibrous glass, and similar compounds. We do not
know what these will do in human beings.

In the past. most of the fibers were too thick to enter the lungs, and
they could not have presented much of a problem. As time went on, the
industry found how to make fibers thinner and thinner, so that many
can now enter the human lung.

Unfortunately numerous laboratories have demonstrated that thin
fibrous glass can produce, in animals, the same disease as asbestos
does, mesothelioma. However we have no knowledge that this will
necessarily happen in human beings,
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I would strongly recommend that rockwood and fibrous glass used
for insulation of homes, not be of the thin fine variety, to insure that
the fibers will not enter the lungs.

The Cramyan. Give us a little hope.

Is there any way to protect ourselves if it is that thin and fine
material that could enter the human lungs? Are there any masks these
days that can retard this from entering the system?

Dr. Sevgorr. Yes, a number of companies have made some very
good disposable masks, very light, very inexpensive, which are also
very effective, and where fine inorganic dusts oceur, such masks should
be used since they will largely prevent the inhalation of these fine
fibers into the lung.

The problem is that industry makes fibers that will last for decades,
that have to, since once they are in a wall, we want them to stay there.
Unfortunately, they also stay in the lung for the same decades.

The Cramyan. T have no certain knowledge, but T recall during
other periods when we were in hearings on the coal mine legislation
that we discussed the problem of inhalation of coal dust, and were
informed there was a process of washing the lung.

Medically, has there been any refinement of that? Is there any

process in medicine for such treatment or procedures to clean the
lung ?

Dr. Serixorr. No.

The Cramyaxn. There was some hope. T would say this was about
almost 10 years ago.

Dr. Sertkorr. More hope than research.

The Cramman. T see.

So the best hope is to reduce the exposure. That is what we attempted,
of eourse, in the mines. That appears easy in retrospect compared to
what we are discussing now.

Dr. Seuikorr. Yes, these are difficult problems. There are many of
them. They are extensive. But we have large resources. The same
industry that may have problems also has. very often, the capacity
to solve them.

The Cmamman. What was the substance that the hatters were
exposed to that caused them a problem years ago?

Dr. Serikorr. Mercury. We still have mercury poisoning in the
United States.

The Cuammax. And that affected the nervous system ¢

Dr. Serikorr. The Mad Hatters of Danbury.

The Crammax. But coming to asbestos. there are some known
facts. and T gather we are lea rning more every day.

How about your estimate of the number of ashestos workers exposed
to the risk ?

Dr. Sevkorr. The Public Health Service has caleulated that there
are now alive 1 million Americans, men and women. who either are
now asbestos workers or who in the last 30 or 40 vears were asbestos
workers, but who retired or went on to other work. because ill or
retired,

There are now, in other words. 1 million people who are or were
asbestos workers. They are going to die, in the normal course of
events, sometime in the next 40, 45 years.

If the results that Dr. Hammond and T have fonnd in the several
coharts of asbestos workers that we have studied hold for the whole
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group, some 20 percent would die of lung cancer; 200,000 Americans
will die of lung cancer in the next 45 years due to this agent alone.
Some 50,000 to 60,000 will die of mesothelioma, about 1,500 a year.
Lung cancer will take some 5,000 a year. Gastrointestinal cancer will
take something like 8 or 9 percent, or around 80,000 or 90,000.

This does not take into account the many millions who were in-
directly exposed to the materials in our shipyards, in World War II
and since, in our construction industry, in the vast number of trades
in which asbestos is used. It does not take into account the families
of all these people. It does not take into account the 3,000 other uses
of asbestos, various products that have been made. It only takes
into account that which we know well, the “asbestos workers.”

Mind you, I do not think asbestos is extraordinary. It is simply
an agent that has been studied in depth. Similar studies that are
necessary for other various agents, have not been done. They are
required to be done in detail and in depth. The resources for such
studies have not been available,

The Cuamyax. Now, 25 years ago or a little better, I recall that
the disease associated with asbestos was called asbestosis, and it
appeared even then that this disease was related to occupational
exposure.

Is asbestosis the cancer that is related to the exposure to ashestos?

Dr. SeLixorr. No.

Asbestosis still exists as an entity in itself. It is the searring of the
lung, fibrosis, resulting from the inhalation of the fibers. It is not a
malignant disease ; rather, a pneumoconiosis like silicosis.

These people either do not die, if the scarring is not very bad, or,
if the scarring is very bad, and especially if they do not know they
have it, they will die generally of a superimposed infection as bron-
chitis or viral pneumonia, because their lung reserve is reduced, and
the superimposed infection is enough to cause death. That still occurs.

Among asbestos workers, approximately 7 percent die of asbestosis.
This means that in the next 40 years or so, 60,000 men in these trades
alone will die of a disease for which there is no other cause than the
inhalation of asbestos.

Lung cancer can be caused by other things as can stomach cancer,
colon cancer, laryngeal cancer. But asbestosis, that you have men-
tioned, has no other cause, and yet 60,000 men will die, just in this
one group, of this preventable disease in the rest of this century and
the beginning of the next.

These are very difficult problems, nevertheless, I have not mentioned
any problem that cannot be approached once there is determination
that 1t be approached.

The Cuamman. In so many of these areas, do you see just the
withdrawal of that agent from the processes of manufacture altogether
as the solution, or are you seeking some other approach?

Dr. Sevikorr. My own philosophy is not that of banning. That is
easy, effective but impractical in many cases especially since I think
we can adequately control exposures. Therefore, my perspective is
that of control of these agents.

Sometimes control is expensive and difficult. But it is required.

For example, to return to vinyl chloride, T remember the hearings
in 1974 at the Labor Department, when a number of groups in indus-
try said that if we try to control this, it will cost us more than the
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country can afford, hundreds of millions of dollars and 1 million jobs
will be lost.

I remember Peter Bommarito of the Rubber Workers Union on the
witness sfand, when confronted with this, saying that if it had to be
that way, if that would be the only way to protect workers’ lives,
that would be the way it would be.

But it did not turn out that way. It did not cost any jobs. A year
after the hearings, vinyl chloride, instead of being 22 cents a pound,
was 21 cents a pound. The controls were possible. We went from 500
parts per million to 1 part per million. I supported the 1 part per
million limit.

True, this is not zero, which would be preferable, for how could
one say that we should have a “little bit” of a cancer causing substance
in a worker’s environment ?

I was taught by Morton Cdrn, who later became Assistant Secretary
of Labor for OSHA. He took me aside and said, “One part per million
is industry telling eneineers to design a elosed system.” Yon cannot
design for a slight leak. But when you say 1 part per million, you
are admitting the possibility that, in the course of human events, some
errors might occur, that is the way it has turned out.

So that for agent after agent, in large part, we can control. If con-
trols are not possible, however, and if serious disease will oceur with-
out controls, then we will have to completely enclose the process. This
may make production of a product so uneconomical, that it will be
virtually banned.

In large part, I believe that controls are possible. Here labor and
industry will have to cooperate, Government and science will have to
{)articiputc. We can live with our new world. It may be more expensive,
ut there is no substitute for a worker’s health.

The Cramyan. Thank you very much.

We are on a long journey here, too, Dr. Selikoff, so we will need to
stay in communication.

Thank you.

Our next witness is Dr. Cuyler Hammond. who has been mentioned
by Dr. Selikoff on several occasions this morning.

Dr. Hammond, we are going to recess for just 3 minutes and, then,
if you will come up, come up now and relax, I will be back in 3 minutes.

[ Short recess. |

The Crarmryan. We will resume our hearings, and our next witness
is Dr. Cuyler Hammond, director of epidemiology and statistics of
the American Cancer Institute.

Dr. Hammond, we are grateful indeed that you are with us this
morning and look forward to learning of your experience in the area
we are addressing.

STATEMENT OF DR. E. CUYLER HAMMOND, DIRECTOR, DEPART-
MENT OF EPIDEMIOLOGY AND STATISTICS, AMERICAN CANCER
SOCIETY

Dr. Hamyoxp. Thank you.

Dr. Selikoff and I have been working together for years, and we
were both invited to speak here today. We got together before and
decided, so that T would not have to repeat what he said, or vice versa.
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The Cancer Society is a little technical. T think it has been badly
overlooked. A lot of people seem to think that we can identify the
subject connected with the individual disease. This is a very simplistic
approach. It would be nice if it were simpler.

The fact is that most agents which are harmful produce more than
one sort of problem. In addition to which most of the things that are
harmful to man, particularly in the cancer field, can be reduced by
multiplicity of different agents.

But, most important of all, at least in cancer, we now have reason
to believe that the great majority of human cancers did not come about
by exposure to one single pure chemical compound, anything of that
sort. :

Most human cancers are caused by combined exposures.

Now, I would like to go back to the Government’s produetion and
give an example. It is a little bit complicated.

It was back in the 1920°s that there was a major breakthrough in
cancer research by Dr. Bittner.

The Cramaax. Doctor who?

Dr. Haymyoxp. Bittner. He was working on the theoretical problems
and causation of cancer, and he identified a factor, probably a virus,
called mother’s milk. This resulted in off-spring getting cancer.

He then discovered that some strains were susceptible to cancer and
others were not, this particular sort of cancer. Then he discovered it
was also the female sex hormone, and this is how this disease occurs
In young.

No. 1, you must have a strain that is susceptible by heredity.

No. 2, yon must have this virus carried by mother’s milk.

No. 3, there must be estrogen. Male mice do not get it. They have
no factor. They can be susceptible by heredity, but if you do not also
give them estrogen, they will not get mammal cancer.

Female mice, you can—lose the estrogen, they do not get it no
matter how susceptible they are, and no matter how much of a milk
fat. This has been a major breakthrough which, until recently, has
not been found. It was considered a novelty in mice, although many,
many examples of this were found in experiments in the lab.

The first sign I think it was demonstrated in human beings was in
relation to the asbestos studies that Dr. Selikofl testified to.

When we first found of these prospective studies of asbestos workers
of lung cancer, we were not dead certain that it had anything to do
with asbestos at all for the reason that we did not have their smoking
history, and cigarette smoking so inereases the risk of lung cancer,
that we thought at first. well, perhaps one reason or another, asbestos
workers smoked more than other people.

Actually, Dr. Selikoff and T did a little arithmetic and we found,
to get this rate of lung cancer just from cigarette cancer, they would
have had to smoke about three packs a day.

Nevertheless, we wondered whether there might be a situation dis-
covered in the mice that I just mentioned, whether there is more than
one thing. As a result of this, we got cooperation with the National
Union of Insulation Workers, some 16,000 men, and they were the
most cooperative group I ever ran into. We got the majority of them
to answer the questions, whether they had been wearing masks or not
and how long they had been working, but mostly whether they
smoked.
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This increase in lung cancer in asbestos workers occurred only
among those who were cigarette smokers, practically speaking. Tt
multiplied the risk among nonsmokers, if there was any inecrease in
lung cancer it has not been big enough for us to detect yet. So this
was a combination of two things.

Curiously enough, mesothelioma smoking had nothing to do with it.
The asbestos alone did it.

Then there was asbestosis, which Dr. Selikoff mentioned, which is
scarring of the lung. Here we have a multiple epidemiology factor,
the disease to the death rate, that is lung cancer. But if they did not
smoke, this would not occur.

So we have an agent here which has multiple effects, ashestosis, lung
cancer, mesothelioma, and also increase in cancer of the gastro system.

What this does to human beings, I think, can best be summed up by
one single measure, how much it reduces a life expectancy. Every-
body is going to die sometime. Everybody is going to suffer some-
time. But it reduces a life factor. And T personally feel that most
of the industrial hygienists’ studies that have been made, it has gotten
all exeited about one effect, angiosarcoma.

Well, T saw the slides of the mice exposed to it. You ought to see
what it does to liver, quite aside from any cancer. We only know the
dramatic value of vinyl chloride. Tt was dramatic because it was a
disease so rare that everybody got a side effect. We do not know what
the full impact of exposure to vinyl chloride is, and probably that
degree of exposure to vinyl chloride will depend on what length these
benefits are.

Now, for these reasons, T think when we see an occupational expo-
sure—it is only the tip of the iceberg. I think they are most useful in
that they flag the danger.

I am very disturbed, T was in the Division of Industrial Hygienes—I
left before World War T, when Roy Sayers—Roy Sayers was a very
remarkable man, he was nominated to be Director of the Bureau of
Mines, both by the Mine Workers Union and industry. He was the
one who did the primary work on anthrosilicosis. This is a disease
caused by silicosis, which is a hard killer of coal miners.

Now, I was a young guy at that time, working with him, and T was
looking at X-ray films of coal miners, and it was dreadful. The suffer-
ing was just awful.

We also had some films of soft coal mines. By comparison. since
we were looking at the hard coal miners, by comparison the soft coal
miners we did not see anything wrong with them at all. Why ? Because
we had been looking for so much worse.

Now, to this day, we do not know. I was on the Coal Mine Research
Committee. To this day, we do not have evidence one way or the other
as to whether undereround coal miners have a serious increase to
cancer of the lung. There is every reason to suspect that they might.

I think it—shall we say it is a shame, to put it mildly, that we do
not have this information ?

When it is compared with a mine disaster, how many people feel
that is not very dramatic. But in terms of their work, it could be
very important work,

Now, we had auite a few other examples of multiple epidemiology
of cancer of the lip. Whether vou get that. disease depends on whether
you have a broken tooth that is going to affect your lip or gum, whether
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and how much you smoke and the drinking of alcohol. Alcohol in itself
seems to have nothing to do with lip cancer. At least, we cannot find
that it has anything to do with it directly.

But, in the heavy smoker, particularly 1f he also has a chipped tooth,
with the smoke ingredients that get into it, alcohol simply multiplies
the risk, probably because no more mysterious a reason than it dis-
solves some of the agents in the tooth, if it can dissolve it then it can
get into the tissues better.

Now, we also know that there are multiple different causes of this.
Cancer of the esophagus, we know, has a multiple cause relationship.
We also know that there are things that are not known in America
that cause this disease.

On the borders of the Caspian Sea in Iran on the southern shore,
on the northern shore, cancer of the esophagus, if you ever knew a
person who had it, it is rare in this country. More than half of all
deaths are caused by it.

We have just begun to see the multiple effect and multiple caunses
of disease. I am speaking mainly of this cancer.

Now, these certain diseases that are increased, in one form or
another, are in competition with each other. This sounds like a funny
way to put it. They are competing to claim the life of the exposed
person. This asbestos worker, this is what happens when you start
with the very high levels and go down to high exposure and go down
to a low level. This high exposure—and this is the first asbestos plant
in the world—the exposure was so high that practically all the workers
died of pulmonary disease, asbestosis, tuberculosis tied into it.

These workers died so quickly of asbestosis that they did not have
the time to develop lung cancer.

If you reduce the cause of it, then what happens is the people
died of asbestosis, because this causes a very high degree of exposure.
But they begin to live longer so you see the effect of lung cancer. If
you reduce exposure a little more than that, then is when you begin to
see the illness oceurs,

So when we speak of reducing exposures, and the testing that is
now being carried on at Seattle and elsewhere is devoted to try to see
dose response to this cause. The single agent.

The main thing you do is you reduce dose, the people live longer.
But they die of changes.

Now, in our test program for toxic substances, most of it is con-
cerned with testing, just one pure compound, and they want to get
it as pure as they can.

I think most of us refer in the papers and some place else that in
testing, saccharin will cause it in mice or rats. The early tests show
what the Canadian tests show. but they discovered that there is a
contaminant in saccharin. and they disregarded their evidence on the
orounds that maybe it was not saccharin that caused the damage,
maybe it is the contaminant, and then maybe you should not condemn
the saccharin as a contaminant.

Well, it so happens, so far as T can make out from the report, that
all, or virtually all of the so-called saccharins sold to the public contain
this other substance. To mv knowledge. it is illogical to say that you
should not ban something if you thought it was going to kill people
because you do not know which ingredient it was that did it.
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Now, do not misunderstand. I do not know whether the mice experi-
ment applies to man. I am speaking in principle. And it is certainly
true with exposure that workers have. You, practically speaking, can-
not find any industrial workers who have an excess exposure to just
one chemical. Almost always it is a mixture of chemicals and combina-
tions of chemicals ean produce results in terms of cancer and other
diseases which a single pure compound will not do.

Therefore, if we are to test the decision under the Toxic Sub-
stances Act, we must test multiple disclosures to which workers
are actually exposed and not single purpose compounds to which
nobody is ever exposed.

We, practically speaking, cannot produce a pure compound except
for laboratory purposes. This is not the way people live.

We live in a situation where we have multiple exposure. It is a
combination of these exposures, not one single one of them in general,
that I think is more than the trouble.

I think somebody asked me what is our most important single prob-
lem in the testing program where we are testing animals and even
where we have human animals. T think our most single serious problem
right now is to try to estimate dose response effects.

As Dr. Selikoff said, it is folly to say if we can get down to a no
effect level of exposure, we can never find out what that is. Tt is im-

ssible to say what a tiny little trace of something will do. There is
just no scientific way of doing it.

What we do have to do is to reduce our exposures to a level where
the risk is minimal. Now, this is not because we want to take any
risk. It is because we cannot avoid taking the risk.

One of the first carcinogenic agents known was benzo-a-pyrene.
This is what a—what the chimney sweeps had. At the time, they
had small children to clean them out. The coal soot contains benzo-a-
pyrene, and this caused throat cancer.

When legislation came in and they would not allow children to be
subjected to this, they substituted grownups for children in cleaning
the chimneys. The disease, virtually speaking, disappeared.

Now, could we have possibly by any means whatsoever eliminated
human exposure to benzo-a-pyrene? The answer is “No.” You cannot
clear any material without getting some benzo factor.

Even if we prohibited manganese fires, a forest fire produces benzo-
a-pyrene fire. It has been told to me—I do not know whether it is very
rigid, that benzo-a-pyrene is necessary in most flats. Surely, we can-
not ban something that is that important.

Now, there are some man-made chemicals, chlorinate hydrocarbons,
and these can be eliminated aitogether. I doubt that they account for
a very large proportion.

The CaHAIRMAN. Doctor, could you pause?

I think maybe we will need for our record a glossary of terms here.

I think we should have our record reviewed so that we have them
precisely.

Do you see my point ?

Dr. Hammonp. Would you wish me to do it afterward or now?
Iam a terrible speller.

Benzo-a-pyrene was one of the things that T mentioned. It is more
commonly abbreviated BAP, as it is frequently used.
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The Caatryan, This is produced from the burning of organic——

Dr. Hamyoxp. It is the burning of coal, the burning of oil. It
produces it. There is some of it in city air. You can burn the coal, it
comes out of the exhaust pipes of automobiles, and coal soot, and it
results from almost any fire, burning almost any material. It is uni-
versal, practically speaking.

Another carcinogenic agent that is universal is radiation. There is
no way in which we can get rid of the cause of radiation. There is no
way we can get through ground radiation.

When we are exposed to X-rays for any reason, what we are doing
1s increasing our dosage of radiation. It 1s increased.

Now, this applies to most of the things to which we are exposed
other than agents which never occur in nature.

The Caamrman. Continue.

Dr. Hayaonp. I feel very strongly that we should extend our epi-
demiology studies of human beings. It is only by studying human
beings that we are only going to get anywhere.

Now, we have to have animal tests to give some advanced warning,
the possible hazards that nobody has been exposed to before.

Vinylchloride was mentioned. That was discovered by a study.

Well, as far as I know, this is a thing that does not oceur in nature
at all. It would obviously be studied to expose millions of people to it,
or as a product for thousands of industrial workers to it without get-
ting some tests of it at any time. It is very. very fortunate that we have
discovered this problem.

This we could not study in man because man would have to be ex-
posed to something for a long time before we could see the effects.

So animal testing is extraordinarily important under those condi-
tions. There is no substitute for studies of human beings otherwise.

I will say that the unions have been extremely cooperative in this
work. They at least, many of them, have records going all the way back
to 1900, everybody in the trade. They studied the roof issue, and we
are interested in them because they have a very, very high level of
exposure, this agent that I talked about, PCB. They have records of
every man who ever joined that union and, over the recent years,
when he was working, when he was not, on the basis of newspapers.
And this was a ready-made setup in order to carry out these studies.

Studies of this sort could not have been made except for those
records. We have had to start now and go forward 20 years before we
found the effects of this exposure. This is an enormous, tremendous
resource. And up until now, not enough use has been made of it, I
believe.

The companies generally do not have the records dating back. One
company—I might as well mention it, I think they have had bad
press, something that was not their fault—this was the DuPont
Co. It was the DuPont Co. that found the horrible degree in which
exposure to betanapthalyne increases the risk of bladder cancer.

Well, recently, in epidemiologic studies, they are doing, tracing
their workers, there is a report where they tried to hide something, ex-
posures and what not, extreme bladder cancer, some of their statistics.
Well, it turned out that, unfortunately, they kept a record of who
had been and who had not been exposed to betanapthalyne, because
companies ordinarily do not keep such records. Now they do.
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And when the companies begin to keep them properly. it is going to
make our and several unions problems much easier. And according to
this, research companies have I)een recording it.

Companies keep payrolls, and they know what department they are
in. Their payroll is ordinarily by department. They also usnally
haye some health plan or pension plan or life insurance plan. The
unions keep it. Most of them have what they call death benefits, a
small insurance policy, but they also have dues paying practices.

Now, with modern computers, it would cost them virtually no extra
money, hardly any at all, to collect these two sets of records together.
Perhaps because of confidentiality, this ought to be done by a third
party so that there would be no fear that the company or the union
would have prejudices against them by having this data.

But it needs to be done, and 1 think it can be with very little cost.
We can keep a surveillance on what is happening, and if you begin
to see the death rates of cancer or any product disease, then we can
take action before not too much time, and this has been done.

I rather doubt that any legislation is required for this.

I think what is required is more to demonstrate how useful this can
be and get the further interest, the companies and unions. They would
have to work together on it.

Now, some are already doing it. Some have expressed great interest.
I think there is large hope. T do not think everything needs to be done
just by huge chunks of money. No amount of money could do this
job without the cooperation of the workers. And if the union is in-
terested.

Sir, T probably talked too long. T might stop now.

The CramMaN. You said no legislation is necessary.

You addressed that comment in connection with the systematizing
of research.

Dr. Hamymoxp., T made specific reference to utilizing the existing
records which are now computerized, both in companies and in unions,
and just putting together records of two different sources, their life
insurance sources right now.

The law says that if the union has a death benefit fund. which the
unions do, that they are required by law to get a copy of the death
certificate. So it is not something confidential to get them. They are
required to.

If they tie this in and put it on a tape with information about how
long the people have been working, say, a printing press. when he
started to work, because all these cancers occur as a result of long
exposure.

So you have to have records a long way back. And if you do have
the records of the whole industrial experience, these records would
show by what local they are in, whether thev are working in places
which contain chromates, which are normally carcinogestation, or
whether this union has the pigment makers.

And, if they keep these records tied together, then this is a way to
make onooing studies at virtually no cost.

The Caamyan. Now. who is in position to organize or to direct the
systematic gatherine of that information ?

You are on the private side, the American Cancer Society——
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Dr. Hamsoxp. Well, Dr. Selikoff and myself with the unions—
and you will hear from representatives of the AFL~CIO in a mo-
ment—we are developing this.

Well, frankly, it is a sales job. Some of the companies and unions
came to us with this idea.

Now, the problem is we have to have the proper system to work it.
The company records usually are discarded as soon as somebody
leaves the company.

We were asked by a cotton mill that was worried about the byssinosis
problem, and they wanted us to study it. We said we have to have a
record of your people exposed.

The trouble is if the man left their employment, they burned the
record. And some of these people have been in and out of the same
company for dozens of times. It was just hopeless.

Now, this is a company that wanted to do something about it, and
we told them what they had to do from now on was to keep these
records and not destroy them.

The Crzamyan. Would the National Cancer Institute, not the Goy-
ernment entity, have an appropriate role in organizing this back-
ground of information, of workers records?

Dr. Hayyoxp. In theory, they might.

The Cuamryax. It would seem——

Dr. Hasyoxno. I do not know how else to put it, sir.

The Cuaamaan. In theory they might ?

Dr. Hasmoxn. Well, this depends on the ability of increasing the
imagination of individuals and whether they want to cooperate.

The Cramaran, In theory they might ?

The Cramryan. You are relying on a high degree of cooperation.

I am just wondering whether the need for this information is such
that there should be some demand under law that these records be sup-
plied. Tt is not a great burden with a computer. It would be much
easier. It would not appear to be one of those backbreakers for indus-
try that would result in criticism that Government was killing
business.

Tt just seems to me you present the greatest logic in the world. An
orderly system must be developed so that the information that we need
which is there, can be utilized.

Dr. Haymyoxnp. Some of it is in Government files. Maybe I should
not say this, but I really have to.

In this I think the committee was set up by Congress, it may be your
bill, the Coal Miners Health and Safety Research Committee.

The Cramaan. Well, the committee does not disclaim that birth
was here, Yes; that is ours.

Dr. Hamyonp. You know what your mandate was to that
committee,

I mentioned 1 moment ago that we do not get those.

The real effect of the exposure from the coal mining, the record.
Now, these records which, we later found out, were in the possession
of the Government, they were in the possession of the social security
board. And I knew a good deal about it because for a long time I
made an industrial hygiene study of that board when they were
having some problems. There was a representative of the social secu-
rity board upon the committee of which I speak. I think he was an
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observer. We talked to him, and he said he did not see that anything
could be done.

So Dr. Selikoff and I visited the social security board headquarters.
They took a great interest, and said this law was such that it was
requested by the committee. They even called in a computer man and
worked out the program. He said it would probably take about half an
hour of computer time.

I am not divulging any confidential information. What they had
was the employee’s t'ecnnﬁ the coal miners individual records. By the
time they get these together and get death rates, possibly an hour's
time. And they said they would be glad to do it.

All that was required was legally they would have to have a request,
ust a letter asking them to do it, signed by somebody, by the Health
Jepartment of the Government.

Well, after 2 years, they never had time to write the letter, unfor-
tunately. Do not ask me why.

Well, you asked me whether there is some agency to do this. Well,
I said it is theoretically possible. You also have to have an interest.
You also have to have a little energy, and you have to write a letter.
I do not know what agency would do it.

I would tell you one that T have great confidence in is NIOSH,
because it has an energetic group, brilliant, and honest and fine scien-
tists to head it.

This office, I do not have any confidence in.

The Cramrman. What is the ——

Dr. Hamyonp. The agency I am speaking of is now NIOSH.

The Cramman. What are the logical governmental agencies that
should be involyed there? The National Institute of Occupational
Safety and Health, I should think, would be central to the delibera-
tions here.

NIOSH, NCI, all have a part.

Dr. Hasyoxp. It is not just the cancer problem. It primarily is a
scientific problem.

Now, obviously, I cannot say. Just what I have seen of the research
programs, and 1 did see something of it, if T were personally asked
for a recommendation I wonld come up with NTOSH at the moment.

But this is a matter whether they have competence at the head of
it—this is difficult to answer.

The Caamman. It is not easy. Certainly, the National Institute of
Occupational Safety and Health is involved with a broad environ-
ment.

Dr. Hamyoxnb. Yes.

The Cramrax, Now, I can see we have a classical problem here.

Dr. Hamyoxnp. Yes.

The Cramarax. Of a joint opportunity and responsibility too.

Dr. Hamaroxp. Yes.

I have a feeling—well, for scientific problems to be solved, they
can originate from a committee and he discnssed in a committee. but it
cannot be done by a committee. It has to be somebody. You have to
have a principal investigator who really takes an interest in it. You
mnﬁnt- farm it out to some contractors and get it done with any value
at all.

This testing, and NTH has done it without the benefit of a scientist.
Yes; I am on a committee that tells them what to do and the rest of




it, along with other people. You cannot do it unless it is done properly,
unless some one person who is intelligent in the trade takes an interest
in it and becomes the principal investigator. Other than that, I think
you are throwing away your money and coming up with the wrong
answers.

The Crarryax. You know, to further complicate the understanding
in this area, you addressed yourself to multiple causes. And certainly
the working environment is one that we are particularly concerned
with.

Dr. Haymaonp. Yes.

The Cmamuman. The other causes you talked about, the predis-
position through hereditary strains. _

Believe it or not, that is also one of the activities of this full com-
mittee in our health responsibilities.

This committee has the responsibility of dealing with a working
environment and environmental agents in the workplace that are
causing occupational diseases.

One of our objectives in these hearings is to build a foundation for
compensation to the worker, to his family, based on the fact of a disease
arising out of and in the course of his employment. We do not have
any national workers’ compensation standards laws. And yet that
is one of the things that we know should be part of our objectives.

Now, I am left with a judgmental conclusion from both of you doc-
tors that we have a lot of work before us to understand how we can
best make a contribution. We must not only understand what is hap-
pening to people, but within our responsibility, what we can do to
relieve the harshness and the hardships that exist.

Workers’ compensation is one way. That is at least money relief,
perhaps treatment relief.

There are other areas, of course, that may or may not be our
responsibility. This is all invaluable to us.

Thank you very much.

As I said to Dr. Selikoff, I would hope that when we get into im-
ponderables way over our head, youn can help us. '

We now have Jacob Clayman from the Industrial Union Depart-
ment, AFL-CIO, who is a frequent contributor to our hearings. 1 was
saying Dr. Clayman. Probably you are a doctor of distinction, are you
not, Jake?

Glad to have you back.

STATEMENT OF JACOB CLAYMAN, SECRETARY-TREASURER, IN-
DUSTRIAL UNION DEPARTMENT, AFL-CIO; ACCOMPANIED BY
SHELDON W. SAMUELS, DIRECTOR OF HEALTH, SAFETY, AND
ENVIRONMENT

Mr. Crayman. Mr. Chairman, T have with me today Sheldon Sam-
uels, who is the Director of our Department of Health, Safety, and
Environment, who is our expert on this and other issues of this
nature.

First, quickly, if T may make a nongermane observation.

I have been thinking, as we listened this morning, and as you have
2 more days of testimony on this issue, how splendidly the Occupa-
tional Safety and Health Act has opened up a new extraordinary
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remarkable discourse that probably we would not have thought about.
or need concern ourselves about, had not that law become the law of
the land. And while this is not puffery, I want to again—I want to
take every occasion that I can—to thank you for your role in the
passage of that act and the role of Senator Javits who supported you
so valiantly when the law was passed.

Having said that, it is a little bit ironic that on the floor of the
Senate today, as we consider the appropriation bill, we worry this
morning as to whether the Senate may cut away from us protection
of workers. I hope it does not come to pass. But we always have that
fear.

Although this law, I think, ultimately will be proclaimed as one
of the landmark legislative efforts of the 1970’s. not withstanding there
are all kinds of petty carping, constant tugging and pulling and efforts
to depreciate the law. Well, that is what I wanted to quickly say, al-
though it is hardly germane at the moment,

Mr. Chairman, I will quickly try to read portions of this testimony
because T know time is——

The Cramryran. Well, you are right. The bell just rang for a record
vote over there. So we will see what we can do within 7 minutes. OK.

Mr. Crayaan. All right.

The Cramrman. And then we will see whether we should have a
return to your testimony.,

Mr. Crayman. Very good. We shall wait.

The Cramaan. Perhaps tomorrow morning.

Mr. Crayman. You want me to go in 7 minutes ?

The Cramryan. Yes, and then T will have to run over and vote.

Mr. Crayyman. In 7 minutes T will simply tell you essentially what
we are trying to do. .

The Cramyax. Do T have a copy? T do have a copy. T have not
read it yet.

Mr. Craymax. T assume that you are going to read it and then you
will be enlightened and act accordingly, of course.

We want to submit both the preliminary testimony and the sup-
plementary testimony for the record. What has been made obvious
and, in essence, what we repeat in our testimony is the thesis that
we heard this morning, from Dr. Selikoff and Dr. Hammond, that
there literally are potential millions. indeed there may be, in fact,
millions—we talked about at least 6 million workers at hich risk,
who were exposed to hazardous materials that may affect their health
in the future. We say this in many ways in our testimony.

It applies to a whole range of sicknesses, known and potential.
And so T am going to simply go over to our list of recommendations
which appears on page 7, which T can read in just a couple of minutes.

1. We request that this committee begin the serious study of what
needs to be done legislatively to manage high risk groups of workers.
A special effort is justified. and that is obvious,

2. The rights of workers to the records of their own eXposures
and medical data, which vou gave us in OSHA, need to he imple-
mented. Little else can be initiated until this occurs, We have beeged
for this implementation for 6 years. Only now do we have ultimately
some hope of achieving it. : '
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3. Legislation to utilize IRS and the social security system is being
proposed for use in defining high risk groups and notifying the
individuals in them of their past exposures and the necessity for
surveillance. We are mindful of the need to protect confidentiality.
This can be accomplished without crippling legitimate investigation.
We ask that you examine these proposals and prevent precipitous
legislation focused only on the confidentiality issue.

4. The agency with primary responsibility for attacking this prob-
Jem is NIOSH. The agency has not and cannot respond adequately
while it is operationally at the bureau level in H EW. We request your
assistance in effecting an immediate upgrading of NIOSH so that
its Director can come under the direct supervision of the Secretary.
Cxpansion of the agency is indicated. But this will not occur—
regardless of the funds and positions provided—unless the severe
morale and administrative problems related to the subordination
of NIOSH within the Center for Disease Control are solved. The
funds and personnel for this task need simply be transferred from
the obviously disinterested agencies with overlapping mandates in
NTH. This could occur at the rate of $10 million per year if NIOSH
were healthy enough to expand.

5. There must be a realization that at this time only demonstration
projects are feasible or legally possible. Nevertheless, we must begin
work toward a permanent public/private system of national sur-
veillance and care.

6. We must act now to be sure that when such a system evolves the
required personnel will be available. Therefore, immediate correc-
tive legislation is necessary that wounld require a school of medicine
or public health to provide at least fundamental preparation of their
students in environmental and occupational health as a condition
of Federal financial assistance.

Incidently, we shall be happy to respond in writing to any ques-
tions which the Chair may have.

The Crarrarax. I appreciate that, and T do have some, and we would
like to submit them.

Mr. Crayaax. Very good. We will appreciate hearing from you.

The CrARMAN. You are calling really for a governmental level
for NIOSH that the NIEHS has, is that it ?

Mr. Crayaax, Exactly.

The Cramryax. Which got the highest praise from Dr. Hammond
a moment ago.

Mr. Crayaan. Our feeling is that of the agencies being considered,
it is not one of the priority agencies, therefore the issue itself is not
one of the priority issues.

The Crramrmax. Have vou talked to Dr. Hammond about this?

Mr. Crayaax. I must confess we have not.

The Cramyax. While you are here, why not have an informal
discussion and then talk to me later?

Mr. Crayman, I must correct my statement.

In fact. T did not have such conferences, but Sheldon Samuels did.

The Craman. Perhaps we could have a little supplement here
that I could see.

[The prepared statement of Mr. Clayman and the supplement re-
ferred to follows:]
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Mr. Chairman, I appreciate the opportunity to bring to your attention
a problem which has troubled us for a long time.

Traditionally the problem of workers health has been approached legis-
latively by concentrating on prevention through regulation and education (OSHA),
financing of health care (national health insurance), and compensation to re-
place lost income to enable rehabilitation (workers compensation).

All of these approaches are critically necessary. Since the passage
of OSHA, however, for the first time we are getting a glimpse of the total
situation. It is much worse than we ever conceived when the Act was going
through this Committee, Moreover, while we can adjust our objectives for
OSHA, NHI and compensation to our new perception of the problems before
us, there is a glaring gap in the system which we have tried to constrict.

What are we talking about? We are talking about millions of workers
whose past exposures have placed them at high risk of developing occupational
disease, We are talking about at least six million workers in high cancer
risk groups alone. We have no idea about how many are at risk for other
irreversible diseases. We are talking about workers for whom a perfect
OSHA can do nothing -- for these millions it is too late. We are talking
about workers who do not yet have clinical disease and, therefore, could
not be aided by a perfect insurance and compensation program,

The conventional problems we face: medical training, services,

facilities and personnel -- will continue to be aggravated by the discov-

eries enabled by the Occupational Safety and Health Act, including the

rediscovery of bystander and family effects of occupational exposure.
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The well-publicized controversies revolving around a few thousand

unnotified workers who had been exposed to beta -napthylamine are dwarfed

by similar issues involving millions of workers, Special brown lung

(byssinosis) and white lung (asbestosis) programs already have been proposed.

Occupational disease has been established for centuries. But it was
only with the passage of the Occupational Safety and Health Act -- little
more than six years ago -- that significant progress has been made in the
identification of a large number of environmental agents associated with
irreversible occupational disease. Predicitions ridiculed and ignored for
many years are being realized. Unless we achieve an amendment to the
laws of nature, without preventive, pre-clinical and clinical intervention
the biological implications of the past and current trends of essentially
uncontrolled industrial production could mean widespread disaster.

For example, a well-defined carcinogenic process is coking. A
number of coke oven emissions have been defined individually as cancer-
producing, the current work population is known (30, 000) as well as the
potentially exposed population (270, 000 over 45 years @ 20 percent work-
force turnover),

Asbestos also is well-described in the literature. Currently one
million workers are heavily exposed to asbestos from clutch and brake
lining maintenance alone. Another half million are heavily exposed in mining,
milling, fabrication and construction. Most foreboding is the understand-
ing that of the past one million asbestos -exposed shipyard workers, as

many as 600, 000 may develop asbestos-related disease.

D
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In World War II some 400, 000 workers were exposed to asbestos in

the Brooklyn Navy Yard. One hundred ten thousand were heavily exposed,

While no one knows the fate of these men and women, a prospective study

by Mount Sinai of 1, 249 asbestos workers (largely in the 20's, 30's and
40's studied for seven years) reveals the pattern we might expect: .59
cases of lung cancer (of which 57 are dead) and 31 cases of mesothelioma
(of which 31 are dead). In this case, we have failed to intervene success-
fully because we do not know how. A mesothelioma project sponsored by
labor and management is currently underway at Mt. Sinai -- project to
provide some of the missing knowledge. In most cases we fail to even
try. In at least one case we failed to intervene successfully even when
we knew how,

In Tyler, Texas, one high-risk group of asbestos woikers, employed
1954-1972 in an asbestos factory, has been placed under surveillance by
NCI through the East Texas Chest Hospital as a demonstration project,
The group was identified and most members traced by NIOSH, After two
years and about $3 million, very little has been demonstrated that can or
should be transferred to a similar situation, Nothing occurred which will
make any significant difference in the fate of the 850 individuals concerned.,
Most reviewers of the NCI-sponsored program consider the project a failure
and recommend that it be phased out, This is not the case in another NCI
demonstration project.

There is some evidence that approximately one-eighth of all deaths

among groups of vinyl chloride polymerization workers will be of hepatic
3=
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angiosarcoma, and perhaps others among them will die in excess of broncho-
genic carcinoma, brain tumors and lymphomas. Perhaps 30, 000 such in-
dividuals are known to be at risk and, if incidence of neoplasms is found to
be significantly increased among polyvinyl chloride fabrication workers,

that number could grow to one million individuals exposed in the past.

Efforts at early diagnosis of hepatic angiosarcoma among vinyl
chloride exposed workers have failed, Neither available liver function
tests nor radio-isotope screening, nor clinical examinations, have thus
far allowed diagnosis of this fatal tumor at a time when intervention might
have some chance of success.

In Louisville, Ky., large groups of current and former vinyl chloride
polymerization workers have been brought under observation in an inténsive
study by the University of Louisville. Initial experience suggests that none
of the available tools provide diagnosis of angiosarcoma or other neoplasms
(lung, brain, lymphoma) early enough to allow hope for effective treatment.
Reviewers of the project, which also is sponsored by NCI, are hopeful that

new tools will evolve from this study.

These are examples of high-risk populations uncovered since the passage

of OSHA and what is being done to aid them. But for millions of workers a.d
their families, there is no definable program of notification, surveillancc
and clinical extension.

What we mean by a high risk population is most easily denoted by

examples. At this time we are dealing with a loosely defined concept. It

o




31
is not possible to provide a meaningful estima te of the total number in all

populations because of the lack of data, the continuous addition of new agents

and processes to the "known™ list, and the necessary assumption that large

numbers of workers are in more than one population because of multiple
exposures,

Nevertheless it is fair to say that millions of people are at high risk
and can be expected to die of cancer and other irreversible diseases at
increasing rates proportionate to the rate of the industrial development
of the past forty-five years.

But it is also fair to say that not everyone in a high risk population
will develop an environmentally-related irreversible disease. Rates
depend upon factors of individual biology and individual environment, such
as heredity, duration of expousure, differences in the biclogical activities
of the agents themselves or their metabolites, and the mode of exposure.

We have not created an apparatus in government or in the private
sector aimed at reducing the risk of environmental exposure in the com-
munity and workplace through intervention. Some progress has been made
in clinical research and the delivery of the therapeutic tools thus created.
But these activities in most institutions are untied to environmental health
and deal with disease essentially at the end of its development. What we
are now faced with is the problem of filling in the gap. Even if effective,
intervention usually will come too late to prevent the initiation of discase
development for most members of high risk groups. But the process

must begin,
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This gap is difficult to close since it requires enlightened and
aggressive leadership to achieve a community of efforts necessary to
overcome the instinct for administrative pettiness and organizational
chauvinism that haunts large scale operations,
The time gap is most critical. We simply have not learned to address
ourselves to the problem early enough.

One of the most important concepts repeatedly established is the

long period of clinical latency between onset of exposure (or, perhaps

more accurately, "effective exposure') and evidence of clinical disease.
This "silent period"” between initial effective exposure and the discovery
of disease is of more than theoretical interest. It offers an opportunity,
a possibility -- because of the delayed appearance implied - - that inter-
vention during this time might be successful in breaking the chain of
events between exposure to an agent and uncontrollable disease. While
there are no guarantees, we should at least try to break at least some
of the links in that chain.

The fruitfulness of interrupting disease development is found in
the observation of Marvin Schneiderman, that we can expect nearly 10, 000
deaths from bladder cancer and that more than half of these lives can be
saved by existing methods of early detection.

The desperate need for an integrated industrial -community program
aimed at early detection of pre-clinical disease receives scant attention.
But such a program either by itself or as part of a broader national health

program cannot be administered by the apparatus now in place.
-H=




The questions which I have raised will not be answered this morning.
Our submission for the record consists of an evaluation of the four demon-
strations of which we are aware, but these only amplify what I have already
said.

I would like to conclude, therefore, by making a few concrete sug-
gestions that will enable all of us to begin to fill the gap through which
millions of uncared for workers are falling,

1. We request that this Committee begin the serious study of what
needs to be done to manage high risk groups of workers. A special effort
is justified.

2, The rights of workers to the records of their own exposures and

medical data, which you gave us in OSHA, need to be implemented, Little

€lse can be initiated until this occurs, We have begged for this implementa-

tion for six years. Only now do we have hope.

3. Legislation to utilize IRS and the Social Security System is being
proposed for use in defining high risk groups and notifying the individuals
in them of their past exposures and the necessity for surveillance. We
are mindful of the need to protect confidentiality, This can be accomplished
without crippling ligitimate investigation. We ask that you examine this
legislation and prevent precipitous legislation [ocused only on the con-
fidentiality issue,

4. The agency with primary responsibility for attacking this problem
is NIOSH. The agency has not and can not respond adequately while it is

operationally at the bureau level in HEW. We request your assistance in

a7
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effecting an immediate upgrading of NIOSH so that its director can come
under the direct supervision of the Secretary. Obviously expansion of
the agency is indicated. But, this will not occur (regardless of the funds
and positions provided) unless the severe morale and administrative prob-
lems that plague the agency are solved. The funds and personnel for this
task need simply be transferred from the obviously disinterested agencies
in NIH. This could occur at the rate of $10 million per year if NIOSH were
healthy enough to expand, At this time they are barely able to spend
effectively funds you have al ready given them.

5. There must be a realization that at this time only demonstration
projects are feasible or legally possible. Nevertheless, we must begin
work toward a permanent public/private system of national surveillance
and care,

6. We must act now to be sure that when such a system evolves the
required personnel will be available. Therefore, immediate corrective
legislation is necessary that would require a school of medicine or public

health to provide at least fundamental preparation of their students in

occupatio_nal health as a condition of federal, financial assistance.

-8~
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The Record of Failure

As the studies of Sturgis and others show, concern about the manage-
ment of high risk occupational groups is not new. In public health well-doc-
umented programs have been conducted in the field of contagious and genetc
diseases. The difference is that to date, in contrast to success in public
health, the programs in accupational health generally have failed, These
failures, however, are not a fair test of feasibility since so few serious
efforts have taken place,

Among the efforts in occupational health that have failed, half-hearted
commitment is the primary cause of the negative results,

In a study of Cardiovascular Disease and Environmental Exposures
by Kenneth Rosenman, M.D,, for the Industrial Union Department, the
author points out that of 4000 grants active in 1975 funded by the National
Heart and Lung Institute (NHLI), only twenty were related to environment and heart.
More recently, in a national conference, NHLI has pressed for the use of the

workplace in hypertension screening, but has refused to look at the prev-

alence of hypertension related to workplace exposures.

4 Repeated attempts to seriously involve the National Institute of Child
Health and Human Development in studies of reproductive effects of work-
place environments have also failed,
The record of the National Cancer Institute has not been as dismal.
But here the evidence of need is so overwhelming as to preclude total inattention,
Workers exposed to essentially unregulated sirgle agents (Table I)
amount to 6,302, 200, Millions of others are and have been exposed to the
16 regulated agents, the regulated process (coking) and unregulated pro-

cesges such as ethanol and isopropyl alcohol refining and aluminum reduction.
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A primary response of NCI has been to devise programs of behavioral mod-
ification, i.e., to place the burden of control on the worker both in the pre-

vention and management of occupational cancer, About $3 million is being

wasted in this effort,

Money is not a problem at NCI. A major effort in the management of
high risk groups can begin by re-programming the millions of dollars being
spent on "education and research” failures conducted by NCI directly and in
conjunction with CDC, NIOSH and OSHA.

The failures are causal by three fundamental errors: the assumption
that the primary causes of occupational cancer are the personal habits of
the worker; the assumption that the existing network of labor education and
communication should be by-passed; the covert belief that workers should

accept a higher level of risk in their jobs.

o
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TABLE I

Selected High Cancer Risk Populations by Exposure to Single Carcinogenic
Agents in the Workplace. Unregulated (No Permanent OSHA Standard)

AGENT

Benzene

Inorganic Arsenic

Cutting Oils (Nitrosamines)
Ethylene Dibromide

Chromate Pigments
Trichloroethylene (TCE)

Hexavalent Chromium

Cadmium

2-Nitropropane

Epichlorohydrin

Chloroform

Beryllium
N-phenyl-B-naphthylamine
Polychlorinated Biphenyls (PCB)
Hexamethylphosohorictriamide (HMPA)
Chloroprene

4 .4'-diaminodiphenylmethane (DDM)

Dimethylcarbamoylchloride (DMCC)

c

NIOSH Criteria Document Estimate
i

NIOSH Intelligence Alert Estimate

POPULATION AT RISK

Cc

2,000, 000

c

1, 500, 000

i

780, 000
i

660, 000
i

550, 000
1

280, 000
c

175, 000
[

100, 000
1

100, 000
[+

50, 000
i

40, 000
c

30, 000
1

15, 000
i

12, 000
i

5, 000
i

2, 500
i

2, 500

i

200

6, 302, 200
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A similar failure was pinpointed by the Intervention Programs Review
Committee on April 18-19, 1977, on a project contracted to Stanford Research
Institute, The project title is "A Survey of Exposure to Chemical Carcinogens
and Recommended Control and Intervention Programs.” The goal of the pro-
ject was to prepare a monograph on four substances identified as key che mical

carcinogens and to identify practical methods for reducing exposure and im-

plementing a cancer control and prevention program. The reviewers found

the monographs disappointing, and the educational aspects especially weak -~
despite the fact that only three of the four monographs were prepared even in
draft form. Only one month remains on the two year contract, which has
cost ug more than $1, 590, 000. The consensus was that NCI has invested too
much to turn back, but that a new competitive contract be let for bidding to
complete the original intent of the program.

The Tyler, Texas Failure

The Tyler program began in the g ring of 1974 with a cohort of 878
exposed workers. A new group of 165, nearly 16% of the total, was appar-
ently discovered in October 1974. These are the so-called Manpower group.
A serious problem of omission is illustrated by this episode.

Temporary workers at the plant were hired from Manpower for periods
from one day to several weeks, The plant management did not consider these
men part of the workforce. A quote from the Tyler Quarterly Report of
March 6, 1975, reflects the possibilities of such a situation,

"One of these Manpower employees was found to have asbestos
or ferruginous bodies present in his sputum and records in-
dicate his only exposure to raw asbestos fibers occured in 1965.
This patient worked one eight-hour shift at the Tyler Pittsburgh-

Corning Plant, unloading bags of raw asbestos from railroad
cars."

-3-
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In the latest quarterly report from Tyler, fully 38% (261/683) of
exposed workers have evidence of ferruginous bodies on sputum examination.
In contrast only 1 of 176 control subjects had such evidence, The presence
of such ferruginous bodies is suspicious of heavy asbestos exposure, and
bodes ill for that substantial fraction of exposed workers i.n terms of their
future likelihood of contracting lung cancer and mesothelioma and asbestos
related illness,

This conclusion is supported by other evidence. Of the first two
hundred workers examined only 10% had normal x-rays, Fully 51% had one
or more of the four criteria for diagnosing asbestosis related chest x-ray
changes and almost one-third of those had significant changes (15% of total).
32% had significant loss of pulmonary function,

The Report on Administration quotes the program director, Mr. John
Miller, to the effect that some workers refuse to participate because of fear
the East Texas Chest Hospital is on the side of the company. To merely
record that concern is not enough. Yet in all subsequent reports we find
no report of significant effort to remove that fear or its causes, except
. one. Eighteen months into the program, a former company foreman was hired

as an aide to go along on family visits,

. The concern of some workers about the motivations of the program

participants goes deeper than a simple question of company bias, In addition,
there is the fundamental problem of confidentiality of records. Former
employee Walker states, "Some ~f (the) former associates at the asbestos
plant have found it difficult to find new work because of their history of having

ol
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worked in an asbestos plant.” This is an old story -- what company would
today knowingly hire a man with a history of elevated occupational asbestos
exposure and run the risk of compensation litigation if he gets sick later on?

The usual explanation of worker refusal to enter studies is that they
don't care, or don't believe they. have a problem. Yet they may simply be
obeying the first law of self-interest in such refusal.

In the first year of the contract 563 of the exposed population (perm-
anent and Manpower temporaries) were given the initial examination and
work-up. Since that ime, progress has been slow. In fact, during the full
year from February 1976 to February 1977 it was nearly non-existent. A total
of only 13 workers were given their initial exam. Furthermore it is not as
if everyone to be contacted lived a great distance away. Of the 251 workers
identified for contact in February 1976, 57 lived in Tyler itself, 49 more
within 50 miles, and 37 more within 100 miles.

Despite the specific intent of the contract that worker education and
intervention programs be given major emphasis, the effort has badly lagged.
During the first two months of the project, 10 meetings were held with about

200 of the exposed workers to inform them of the project details, and dis-

cuss asbestos hazards, After this laudable start, we find from the Quarterly

Reports that only 10 more such meetings have taken place during the next 30
months, At the same time education and meetings for staff members has
blossomed to the extent that attendance at 20-25 professional meetings is
recorded in the same Quarterly Reports, only some of which were for

presenations of the work. Trips are listed to Mayo Clinic, medical con-

-5=
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ventions in California, Cincinnati, Boston, New Orleans, and one speech in

Puerto Rico. Our purpose is not to criticize attendance at medical meetings,

Rather it is to question the relative level of effort expended to contact and
counsel the workers, which after all, is the major goal of the project. Thus
we read in the final paragraph of the Annual Report for the project's second
year that "We await implementation of the Smoking Control, Health Fduca-
tdon, and Statistical Center contracts.”

There is even some question about the legitimacy of these supplemental
contracts, The patchwork itself may be defective,

No smoking education program was started for two years, no family
exams have been performed, no protype educational materials have been
developed, no determination of asbestos fiber type has been completed,
and as of February 27, 1977, only 61% of the exposed workers have been
seen for the first time, This is at a cost of nearly $3000 per worker exam.,

We agree with the 1977 reviewers of the contract that the project should
not be continued as it is presently constituted.

The tragedy at Tyier was a product of community disinterest., And
even now, as their ultimate wages are being collected, these workers are
being cheated by the same community. . .aided and abetted by the National
Cancer Institute.

Hope in Louisville
The vinyl chloride worker study at the Goodrich Plant in Louisville

appears to be the best designed and implemented of all the demonstration
-6-
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projects we looked at. Even so, there are several matters of serious con-

cern to us in the way the program is structured. The Merit Peer Review

Report of April 18, 1977, states that 300 prior employees histories and

physicals of the 600 goal have been completed. This is in contrast to the
total number of previous employees of 5,000 mentioned in the same para-
graph.

We believe a greater effort must be made to include all past workers
if possible.Since = improvements in environmental conditions at plants have
generally occurred over the last 15-20 years, often the workers with the
greatest burden of man-year unit exposures are older employees who may
be retired or who left early. These people must be identified and tested.

The reviewers overall were impressed by the quality and scope of
the program. One major criticism is that the health education companent
is not equal in quality to the medical effort, This criticism can be justly
leveled at each of the programs we examined. No one seems to have the
proper tools or materials to perform this job of education, counseling, and
worker intervention at the present time. But ultimately if the scientific
data is to be translated into effective protection of worker health and in-
terruption of the exposure -disease progression, this task is the critical
link.

Yet this link will not be forged by failing to involve the established

network of labor educators that NCI consistently has chosen to ignore.

-
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The Louisville program is currently evaluating over 48 biochemical
tests in an attempt to identify the earliest markers of occupational disease,
Many will not be useful, but in this earliest stage of investigation we be-
lieve that extensive testing, even of procedures with a small chance of being
successful is important, in order not to miss a previously unsuspected cor-
relation that may be of significant value. Therefore we expect demonstration
projects to be somewhat more comprehensive and expensive than the system
that will evolve as time goes on. Later more standardized protocols may be
established, In Louisville the plant physician noticed a crippling hand
condition called acroosteolysis among vinyl chloride workers in 1964. The
first deaths from liver cancer occurred soon after this discovery, although
it was not until 1973 that the deaths were publicized. It would be a mistake

based on past experiences to limit the scope of occupational health studies

in high risk workers too soon, and perhaps miss an early toxic effect in a

different organ system.
The NCI Effort

Organized labor has been among the first and most consistent supporters
of health research in general and interagency cooperation on occupational
health problems. We backed the concept of the Tyler Asbestos Workers
Program (TAWP); we still do. But we cannot support inadequate studies,
poorly designed, loosely administered, lacking enough technical support and
improperly supervised. We don't begin to have enough long-term surveillance
studies of severely exposed worker groups like those at Tyler; every dollar

must be carefully spent.
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The federal government must see to it that research efforts among
those unfortunate workers who suffer massive exposures are coordinated,
that studies are designed from the start to yleld useful results, and that
extended funding is available to maintain the undramatic but vital registry

and follow-up programs. This requires a larger number of studies, pro-

visions for extended follow-up, greater executive emphasis, and more funds.

Without such support to learn ways to manage heavy exposure we have
only one choice -- to repeat over and over the same mistakes, to accumulate
masses of inconclusive data, and to watch thousands more workers lose their
health and lives.

We will not learn new ways from the National Cancer Institute,

Dr. Gary Flamm, Assistant Director, DCCP of NCI at the opening
session of the Clearinghouse on Environmental Carcinogens on Novem-
ber 8, 1976, illustrates the unacceptable way NCI now goes about monitor-
ing people heavily exposed to dangerous chemicals:

"In the state of Michigan there are on-going efforts to establish
registries of people who are on the quarantined farms where there has
been heavy exposure to polybrominated biphenyls and we are hoping that
after all of us are dead and gone there will be some information that will
be useful to those that succeed us 20 or 30 years from now (that) we per-
haps will have some information on approximately 4, 000 pecple as to what
the effects of PBB's may be."

The leadership of the Institute cannot be charged with dishonesty, In

a 1976 letter, Dr. Guy R, Newell, Acting Director said: ".,.certainly we
-9-
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are doing work in occupational carcinogenesis. What is probably missing
is the risk factor -- early detection --intervention-oriented approach,,."

Kepone: A Role for States?

The State Health Department in Virginia has been left to deal with
the aftermath of the Kepone incident by itself without substantial federal
help or funds, despite professions of deep interest on the part of several
agencies. After nearly a year's protracted negotiations for design and
implementation of a health surveillance study of the affected workers, a
final proposal for $7 million over 20 years was agreedto. When the pro-
posal went to OMB for clearance about eight months ago, the project
was killed,

According to our informant a good share of the state health budget
has gone toward managing the study of the 150 kepone workers they were
able to identify, Medical histories and physicals, blood studies, and blood
kepone levels were obtained on 133 workers. 76 were found by history or
exam to be suffering from symptoms compatible with kepone poisoning. Of
this group 32 were hospitalized for medical evaluation and on further testing
22 were considered to have significant poisoning. These people will form
the core of a lifetime surveillance cohort that the state intends to monitor

for evidence of delayed toxicity. Virginia is negotiating now with Allied

Chemical Ct;rporation for funding of this study as well as work on family

effects and those people who were exposed to environmental pollution from
kepone by eating contaminated fish or using tainted ice (a group estimated

to contain 20, 000 people), A permanent registry of kepone workers has
=10=
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been established to assist recognition of any trends in mortality.

Two yearas ago on its own initiative the state made inquiries and found
that there are at least three other plants in the United States producing
kepone -- Hooker in Buffalo, N.Y., Nease in Pennsylvania, and ICI in New
Jersey. After informing NIOSH of this information a year went by before
anyone showed up to collect the names and addresses, and now another year
later, our source has recently been told in a phone call to NIOSH that the
investigation has been dropped because it is a low priority item.

The state of Virginia is fulfilling its responsibility. But, if this charge
is true, NIOSH by its negligence in this case demonstrates callous disregard

for the fundamental ethics of medical and public health practice.

Allied Chemical Corporation is engaged in interstate commerce. There
is evidence the chemical is made in other states and there are federal agencies
whose specific responsibilities include investigations of this kind. A life-
tme surveillance project and permanent mortality register for all kepone

workers, not just those from Hopewell needs to be set up. Otherwise we

lose the chance to benefit from this unintended human experiment to help

other workers exposed to occupational disasters in the future,

The failure of NIOSH and other federal agencies to properly act in the
kepone situation, specifically documents our contention that the federal
effort for high risk workers is ineffective, fragmented, uncoordinated,
improperly supervised, wasteful of our precious few resources, and
suffering from executive indifference.

Unhappily, it is not the only example.

=11~




48

Bayville, Texas: Premature Termination

The situation at Velsicol's plant in Bayville, Texas where workers were

exposed to high levels of a neurotoxic compound called phosvel or leptophos
illustrates many of the complexities of untangling similar high risk envir-
onments. When NIOSH began their study they identified a cohort of 200
workers past and present who had worked with leptophos , [t soon became
clear, however, that a second group, almost as large as the permanent
workforce, had labored in the plant as temporaries. The total exposed
population, therefore, is now considered to be 350, NIOSH reports much
more difficulty contacting the former temporary workers than those who
were employed regularly, as might be expected,

The plant began to produce leptophos late in 1971 and continued to do
8o until 1975. The estimate of exposures is complicated by the fact that
many of the workers were employed prior to 1971 when methyl parathion
was produced. Since 1975 production has centered about the pesticide EPN
which is recognized to have acute neurotoxic effects. Lastly there was
liberal use in the plant during 1971-1975 of N-hexare as a solvent to wash
off the gummy phosvel residue from hands and arms by the men. N-hexane,
which is absorbed through the skin, is known to cause a neuropathy dis-
tinguishable from the upper motor neuron lesion thought to be character-
istic of leptophos poisoning. There is the additional and so far untested
possibility that N-hexane would act to solubilize phosvel and increase
phosvel transport across the skin, thus increasing exposure.

-12-
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After thorough medical examination 11 of the 150 workers who were
gcreened . were found to be suffering from severe poisoning. Several
workers seen by local physicians were given diagnoses ranging from
encephalomyelitis to multiple sclerosis. This illustrates the grave problem
of lack of medical expertise in the recognition and diagnosis of occupa-
tionally related disease and the necessity not only for fundamental training
of all doctors in the rudiments of the field, but the desperate need for
regional centers of technical expertise as reference and referral centers.

There was some attempt on the part of the Velsicol Company to
measure environmental exposures in the plant after 1971. Unfortunately
they used an analytical system from Becton-Dickinson called unopette.

In a letter from that company in September 1974 that method for detecting
leptophos was said to be of no value for either the qualitative or quanti-
tative measure of the compound.

At the same time the anal ytical methods eventually employed by NIOSH
during the study at the plant, the micro modification of the Michel method,
were available in the literature and widely used at least in Furope since
the early 1950's. This is one example of the serious problem of the
diffusion of knowledge. Methods of solving problems in occupational and
industrial hygiene are often available, but only to a restricted or knowlegeable
few, while others are unable or unwilling to spend the time or effort to
find them.

The screening of exposed workers conducted by NIOSH was very
thorough . But there are some comments that may be made about fundamental

assumptions. The primary screening test in cases of organophosphorous
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poisoning, as in the case of leptophos, is to measure the decrease in red

blood cell cholinesterase. The usual criteria for determining when an
exposed worker can return to work is when the blood cholinesterase re-
turns to near normal levels. Yet it can be argued, as pointed out by our
source in NIOSH, that in fact we are measuring the wrong indicator. Since
leptophos is a neurotoxic agent, and because of the complex effects of the
blood -brain barrier on diffusion, we should really be measuring brain
cholinesterase levels, a method which has not yet been worked out. There
may not be good agreement between what we use as the measure of tox-
icity and the actual damage to body tissues.

The NIOSH medical examination of the workers already referred to
included a complete history and physical, a special neurological exam, a
complete ophthalmological exam with slit lamp and peripheral field deter-
minations, electromyographic screening, both motor and sensory nerve
conduction velocity studies, and an intensive battery of psychological tests,
as well as laboratory studies on blood and urine samples. The exams were
finished in the past few months and NIOSH is writing the final report.

After that there are no plans for follow-up.

The program has cost about $77, 000 to a contractor for the medical
exams and about the same amount in supervisory and technical assistance
from NIOSH itself, which amounts to about $800 per worker examined.

We believe that long-term follow-up is crucial if the results are not to be
just so many numbers gathering dust in data files. Some permanent sur-
veillance is needed to assure that we learn all this situation has to teach

us and to better care for the exposed workers in the future.

=14=
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Finally, there is again the question of outreach, Of the 350 exposed
workers, only 150 could be found initially, NIOSH asked for the assistance
of the Internal Revenue Service to send a letter to 150 other workers. Of
that number ther e were 48 responses. Using the IRS to help find workers
lost to follow-up seems useful, but that still leaves 100 workers who were
exposed with no satisfactory contact method. A program must be as
nearly complete as possible. Further work in this area must be attempted.

This case demonstrates a good start towards high-risk surveillance.

It is unfortunate that it is to be truncated.
NIEHS

A case can be made from the evidence cited above against greater in-
volvement of the federal government in research on high-risk worker groups.
The basic argument is that excellence in science and innovation is the hallmark
of the private, not public, sector.

The National Institute for Environmental Health Sciences is an embarassment
to those who take this argument seriously. It is on the basis of its work and that
of the private sector resource centers which it directs, that much of the basic
research to date in identifying high-risk groups has taken place.

While NIEHS has proven that excellence in science can exist, even flourish,
in government, we cannot argue for new activities which would dilute this
basic research work. The fundamental research that NIEHS is doing

needs to be continuved. What is required is stronger support for its current

program objectives and the replication of its example in leadership and

administration at NIOSH,
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The Cuaamrman. I have to go to vote because the vote is on an amend-
ment that would even reduce the money for the agencies that we
were talking about.

I had better not miss this vote.

[Whereupon, at 11:55 a.m., the subcommittee recessed, subject to
the call of the Chair.]




OCCUPATIONAL DISEASES, 1977

WEDNESDAY, JUNE 20, 1977

U.S. SENATE,
SvuBcoMMITTEE ON LABOR OF THE
Comyirree oN Huaan RESOURCES,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9:50 a.m., in room
4232, Dirksen Senate Office Building, Senator Harrison A. Williams,
Jr. (chairman) presiding.

Present.: Senators Williams and Javits.

The Cramyan. We will belatedly ecome to order with my personal
apologies for this delay in starting.

Today is the second day of our inquiry into occupational disease.
We are going to explore how the Government has been performing
its mission of controlling the workplace environment.

We know that there are large numbers of chemicals in use in our
workplaces and have seen the detrimental effect on the workers. We
must now learn how. successful our efforts have been in controlling
these substances where our efforts have fallen short and why they
have fallen short.

We have been slow in regulating the thousands of harmful sub-
stances that have been found in our workplace environment. And we
have had difficulty in enforcing existing health standards.

Our witnesses today approach this problem from three different
perspectives. Hopefully, after today’s hearings are over, the com-
mittee will have a better idea of what the current deficiencies are and
what we can do to protect workers from occupational health hazards.

It appears that our best hope for preventing occupational disease
is to prevent the exposure of workers to harmful substances,

The Occupational Safety and Health Act of 1970 was the result
of concerted efforts to pass nationwide job safety and health legisla-
tion, aimed at reducing the 14,000 deaths annually caused by accidents
in the workplace, and an unknown number of illnesses and deaths
resulting from or complicated by toxic substances.

We now know that there are more than 390,000 new cases of occupa-
tional disease, and more than 100.000 deaths from occupational disease,
which arise in our workplaces each year.

As we heard yesterday, and as today’s witnesses will also testify,
the problems we face in attempting to deal with the problems caused
by occupational disease are truly staggering.

OSHA itself has been under constant fire from industry, small
businesses, and Government agencies.
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I am hopeful that, through these hearings, this subcommittee, in
conjunction with the efforts of OSHA and NIOSH, can make major
strides in our pursuit of safer and more healthful working conditions
for all Americans.

Unless Senator Javits has a statement, we will turn to our panel
for whom we have such good feeling of friendship and respect.

We are most happy to have Hon. Eula Bingham, Assistant Secre-
tary of Labor for Occupational Safety and Health, together with her
associates.

We need you.

STATEMENT OF HON. EULA BINGHAM, ASSISTANT SECRETARY OF
LABOR FOR OCCUPATIONAL SAFETY AND HEALTH; ACCOM-
PANIED BY BERT COTTINE, SPECIAL ASSISTANT TO THE AS-
SISTANT SECRETARY; GROVER WRENN, DEPUTY DIRECTOR,
DIRECTORATE OF HEALTH STANDARDS; AND BEN MINTZ, ASSO-
CIATE SOLICITOR OF LABOR FOR OCCUPATIONAL SAFETY AND
HEALTH

Dr. Bingray. Thank you, Mr. Chairman.

I would like to introduce to you Mr. Grover Wrenn, Deputy Director
of Health Standards Programs; Mr. Bert Cottine, Special Assistant
for Policy: and Mr. Ben Mintz, Associate Solicitor for OSHA.

Mr. Chairman and members of the subcommittee, T would like to
thank you for this opportunity to discuss the role of the Occupational
Safety and Health Administration (OSHA) in combating occupa-
tional health hazards. Diseases suffered by American working men
and women as a result of their daily efforts to earn a living represent
a tragedy that cannot be measured in monetary terms. The legacy of
human suffering that has been a byproduct of our industrial process
is one which no just society can tolerate.

It was in recognition of the magnitude of this problem of occupa-
tional illness that Congress acted in 1970 to protect American work-
ers by enacting the Oceupational Safety and Health Act.

In the Senate report accompanying S. 2193, this committee stated
that “the problem of assuring safe and healthful workplaces for our
working men and women ranks in importance with any that engages
the national attention today.” Mr. Chairman, we in the Occupational
Safety and Health Administration believe that this remains a major
national problem. Current statistics indicate 100,000 annual deaths
from occupational illness in this country. In my opinion, this is a
conservative estimate.

Let me preface this diseussion of OSHA'’s role by emphasizing that
occupational disease is not a new phenomenon. Hippocrates diagnosed
a case of lead poisoning resnlting from workplace exposure. Pliny
the Younger, in the first century A.D., suggested personal protective
measures to safeguard lead-exposed workers. Lewis Carroll’s “Mad
Hatters” in “Alice in Wonderland” reflected the condition of English
hatmakers exposed to mercury in felt cloth. Two hundred years ago.
Percival Pott discovered scrotal cancers in chimney sweeps.
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As we move through this century, we uncover the grim litany of
workers’ lives wasted by silicosis, asbestosis, coal miners’ pneumoconio-
sis, and other dust-related diseases. These are a few of the occupational
illnesses that are caused through processing of naturally occurring
substances, The rapid introduction of synthetic substances into our
workplaces since the Second World War has now added to the specter
of disease induced through new man-made chemicals. Thus, we have
geometrically compounded our workplace exposures through the in-
troduction into the workplace of a potentially toxic chemical every 20
minutes,

The primary agency charged with protecting employees exposed to
harmful substances is OSHA. Yet, in the past 6 years, the agency has
focused its efforts on safety problems, partially due to the greater
availability of safety experts to assist in enforcement and due to the
large body of national consensus safety standards which the act di-
rected OSHA to promulgate as the initial body of standards to be
enforced.

Under my immediate predecessor, however, OSHA’s attention be-
gan to center on occupational illness. Since I assumed office in March
I have conferred with the Secretary of Labor and, together, we have
set serious occupational health standards as a top priority for this
agency. This effort will not be at the expense of safety initiatives in
those industries where serious threats of traumatic injury to workers
exist. But we will begin to balance our approach to the regulations of
hazards in worksites covered by the act,

However, no matter how much effort we devote to health prevention
today, we will not be able to prevent disabilities resulting from oc-
cupational diseases over the next few decades because the hazardous
exposures of yesterday may lead to disability many years from now.

OSHA’s capability to confront threats to worker health will ulti-
mately be only as strong as the competence of those employed for the
task. In the field of occupational health, technical knowledge and sci-
entific credentials are the eurrency of exchange. It is no secret that
OSHA desperately needs medically trained scientists, physicians, epi-
demiologists, nurses, industrial hygienists, and toxicologists. Personal
contacts within the environmental medicine community have been
made to enlist this expertise. These skills, however, are in short supply,
and OSHA faces sharp competition from the private sector in acquir-
ing the highly motivated, skilled practitioners in the field.

This burgeoning demand for industrial hygienists, occupational
nurses, and physicians has been a direct result of the passage of OSHA,
and we in the agency welcome the competition. This signals that in-
dustry-and the labor unions recognize the need for competent, in-house
health professionals. Therefore, OSHA must work to develop the
health capability of its existing staff. We are continuing the policy of
cross-training safety compliance officers to recognize health hazards.
In addition, opportunities for graduate education and professional
development for OSHA's industrial hygienists are being provided.

Safety and health must certainly become a larger part of the cur-
ricula in our universities, community colleges, and vocational schools.
By imparting a concern for the subject to students of such disci-
plines as law, engineering, economics, management and medicine, we
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can begin to develop a sensitivity to worker health problems through
the various professions from which this society’s leadership arises.
The Congress recognized the need in enacting the Occupational Safety
and Health Act.

In addition, we will use expert personnel to assist in the setting of
new health standards. The agency has been eriticized for slowness in
promulgating health standards in the past. This is a problem which
we hope to correct.

Certainly there has been some progress in the control of exposures
to certain cancer-causing substances. Workers no longer work over
open vats with benzidine, which is covered by an early OSHA stand-
ard. The agency has promulgated a vinyl chloride standard. and the
industry has found that the technology which protected workers also
increased production. The industry is now able to produce efficiently
without exposing its workers to the vinyl chloride monomer, a liver
careinogen,

OSHA, however, is well aware that a substance-by-substance ap-
proach to regulation of health hazards will not be sufficient to meet
the magnitude of the occupational disease problem. We are exploring
the possibility of promulgating generic standards a pplicable to classes
of chemicals, to carcinogens and to certain work practices. For ex-
ample, dermatitis (skin irritation and skin sensifization) is the most
prevalent occupational disease reported today. To some observers.
skin lesions or rashes mayv apnear as relatively minor illnesses. yet
they are frequently debilitating and important causes of lost time
on-the-job. In addition, it should be pointed out that skin absorption is
a major route of exposure for many toxic substances. A single generic
standard proposing proper work practices for handling chemical
agents that contact the skin is a method of protecting workers in many
diverse job sites.

Another generic standard under preparation is a regulation con-

cerning the labeling and identification of all substances. OSHA be-
lieves that workers’ knowledee of what they are handling is essential
to the improvement of conditions in our workplace. We are also con-
sidering a proposal to classify carcinogens and allow uniform regu-
latory action for each class of cancer-causing agent.
In addition, this Agency intends to work closely with the Environ-
the workplace, we have considered the General Accounting Office rec-
ommendation that there be greater cooperation between OSHA and
the National Tnstitute for Occupational Sa fety and Health (NTOSH)
in setting priorities for standards development and sharing data re-
garding workplace hazards. We have begun regular OSHA INTOSH
working sessions, and NIOSH personnel have recently served OSHA
as a technical resource during publie hearings on standards proposals,
In addition, this Agency intends to work closely with the Environ-
mental Protection Agency, EPA, in a cooperative effort to control
exposures to toxic substances.

We are also discussing with the Food and Drug Administration
and the Consumer Product Safety Commission ways to effectively
exchange information and pool our resources to better protect workers
and consumers.
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As we explore new avenues of standard setting and of cooperative
action to assure healthful workplaces, the Agency is aware of its
statutory responsibilities under section 6(b) of the act to hold public
hearings giving interested parties full opportunity to participate. Also
there is section 6(f) of the act which affords affected parties the right
to seek review of the standards in the U.S. court of appeals.

Obviously, the standard setting process can be lengthy, but it is
necessary to insure that we have all the information available for
protecting employees as well as a standard which will withstand
serutiny of the courts.

The standard setting process is often a forum in which workers,
employers, and the pu%nlw can be educated about workplace hazards
created by certain substances. Once a standard is promulgated, it must
be followed by concerted efforts to advise employers of their obliga-
tions under the regulations and to inform workers of the nature of the
hazard and of means of protection.

We intend to focus agency attention on education of workers and
employers. OSHA must serve as the catalyst in instilling a heightened
awareness of workplace danger throughout the country. Education
and training will increase voluntary compliance, since many work-
place problems arise from a lack of knowledge concerning the harm-
ful effects of many products or processes.

It has been my experience that most employers have a great deal
of concern for the well-being of their employees and would act to cur-
tail worker exposure if they had sufficient knowledge of the risks. In
small businesses especially, the owner is frequently working side by
side with his or her employees, They breathe the same air, they work
with the same machines. OSHA’s new focus on assistance to small
business will help these emplovers, as well as their employees, in the
control of harmful agents.

OSHA will also assist employers in improving workplace conditions
through its recent proposed expansion of on-site consultation conduc-
ted by the States. Under this proposal, Federal funding will increase
from 50 percent to 90 percent of the cost. Community colleges and
extension services will be contracted to reach employers in States
where there are no other consultative programs.

An experimental program with the American Industrial Hygiene
Association is an example of the kinds of programs which OSHA
should continue to demonstrate. This program provides on-site con-
sultative assistance in understanding industrial hygiene problems
primarily to small business employers. These same faculties and fa-
cilities will also train workers in high hazard industries.

Although organized labor has greatly increased its educational effort
since the law's enactment, there remains 75 percent of the workforce
that is unorganized. Thus. additional ways must be developed to see
that all affected workers are educated concerning occupational health
hazards.

Coupled with education of employees and emplovers must be a con-
certed effort to gather more information on the relationship between
occupational exposure and diseases suffered by workers. In some
cases, the relationship is relatively clearcut. as in the case of angio-
sarcomas caused by vinyl chloride, mesotheliomas related to asbestos
exposure, and bladder cancers among workers exposed to benzidene.
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In other diseases, the relationship is clonded by multiple exposures and
by synergistic effects. We need to improve on the data base, to develop
tumor registries, and to draw on statistics within the medical insur-
ance system to identify job-related illnesses.

Many of us in the environmental and occupational health com-
munity fear that our present knowledge represents only the tip of
a very large iceberg. There are a number of reasons for this, as
pointed out by observers of the work environment :

Occupational health hazards are much more difficult to recognize
than safety hazards and may act slowly on the body; the results of
exposure to some harmful agents may not become apparent for 20
or 30 years; exposed employees may no longer be on the job, thus
making it more difficult to establish the relationship between work-
place exposure and the onset of disease. There is a pressing need for
broad national indicators of all diseases as well as detailed data on
the cause and severity of diseases to determine if they are work
related.

Data currently collected from OSHA recordkeeping forms number
100, 101, and 102, do not meet these needs due to the factors which T
have just described. OSHA has worked with the Bureau of Labor
Statistics and the Assistant Secretary of Labor for Policy, Evaluation,
and Research to develop improved data systems., One system being
tested is a supplementary data system derived from State workers’
compensation data.

OSHA’s recent comprehensive health standards contain require-
ments for the compilation and retention of employee medical records
and indications of exposure, but this data may not be fully useful for
indicating illness trends for a number of years.

Further, it is our intention to cooperate fully with the Council on
Environmental Quality as it carries out the President’s direction to
develop an interagency program, first, to eliminate overlaps and fill
gaps in the collection of data on toxic chemicals and, second, to coordi-
nate Federal research and regulatory activities affecting them. A joint
program with the Environmental Protection Agency. the Food and
Drug Administration (DHEW) and the Consumer Product Safety
Commission is currently in preparation.

Mr. Chairman. over the years our Nation has responded vigorously
to certain national health problems. Our massive education and vae-
cination effort has controlled many communicable diseases. People
are no longer scarred by smallpox. Very few young lives today are
withered by polio. In the area of oceupational disease, prevention must
be our principal concern. We still need an intensive and coordinated
program for preventive oceupational health.

SHA has approximately 1,400 inspectors charged with: protecting
more than 65 million workers in 5 million workplaces. We have
authority under section 6(c) of the act to promulgate emergency
standards when employees’ lives are in grave danger.

On April 29, we promulgated an emergency standard limiting
exposure to benzene. a substance which can eause lenkemia. The agen-
cy intends to act quickly where such prompt response is necessary to
protect workers. However, each emergency temporary standard
requires new special training of inspectors who are already stretched




over thousands of worksites. Clearly, OSHA alone cannot protect all
workers in the Nation.

Ocenpational diseases do not stop at the plant gate. Some children
of lead workers have elevated blood lead levels. The wives and children
of Kepone workers are also ill. Communities surrounding certain
smelters have high lung cancer rates. This is not solely an occupational
issue—it is a national environmental tragedy.

I hope that these hearings, by a committee long concerned with
this issue, will help galvanize resources to meet the serious problem.

The Craammax. Thank you very much, Dr. Bingham. Kxcellent
statement. We are encouraged indeed.

It seems like a mountainous task before us, as we learn more and
more about the problems. Certainly you are in a position to give us
encouragement and assistance in approaching these problems in an
orderly and wise manner.

I am encouraged by everything you have reported to us, even to a
system of cooperation worked out with the State Workers’ Com-
pensation Bureaus to obtain statistical material on some of the disease
factors that they record.

Dr. Bingaay. This is an experimental program, recently inaugu-
rated by the Agency. It is intended to provide us with more informa-
tion than we have had in the past.

The Cuamyan. I would imagine that there is a paucity of in-
formation in some areas. I met a woman this morning who worked
50 years in a cotton mill in a State where cotton processing is a major
industry, and cotton dust disease is prevalent. Although occupational
diseases represent a fraction of 1 percent of the compensation claims,
it seems to me there is not a great deal of statistical material in the
Compensation Bureau of some States on occupational diseases.

You have cited byssinosis as an occupational disease.

Dr. Bixauanm. If you would allow me to comment. My own experi-
ence with State compensation from the State of Ohio goes back a num-
ber of years. Because of this experience, I believe many states do not
recognize the cause and effect relationship between worker exposure
to hazardous substances and the diseases that may eventually result.

I will use Ohio as an example, although I think perhaps 1t is cer-
tainly not at the bottom of the list. It :nay be fairly far up. In the
early 1960’s, T remember that a group of workers in the city of Cin-
cinnati were exposed to benzidine. Yet the bladder cancer that resulted
was not a compensable disease by the State of Ohio.

Some of us from the University of Cincinnati Medical Center went
to the State and said, we ave experienced in this and we know their
illnesses certainly are related to the expozure to benzidine.

These workers were finally granted compensation.

It is very interesting to note that 4 years later, another employee
from that worksite came down with bladder cancer and was denied
compensation by the State because he had been off the job for 4 years.
Some of the individuals in the Medical Center went back, and ex-
plained to the State that benzidine has a long latency period. An in-
dividual can be exposed to benzidine for 5 vears and then be away from
the hazard for ten years before becoming ill frem its effects.

An acute problem my agency faces 1s getting the public to know
and understand this concept of long lateney periods for some diseases.
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The Cramyax. This could be true in many, many areas of occupa-
tional illness; a lack of knowledge of the relationship. That is the
whole history of occupational disease.

Only in the last 10 or 20 years has any attempt been made at all to
educate and understand the relationship of occupational disease and
workplace exposure.

Now, how are you equipped in your agency with budget resources to
do the necessary business of educating? I would imagine training your
people will play an important role.

Dr. Bixeaam. The Oceupational Safety and Health Act authorizes
the Agency to educate employers and employees about the hazards of
a workplace. Really, this is the whole community, because we are
all employees or employers one way or another.

In the past the agency has been such that only seven-tenths of 1
percent of the budget has gone for education, seven-tenths of 1 per-
cent to tell workers and their employers about the hazards. We intend
to do something about this. We are going to be pressing the case as we
see it to tell workers about the hazards of the workplace and to tell the
employers about occupational injuries and illnesses.

The Cramryax. Tt impresses me that businesses have learned over
the years that it is good business to have a safe place for their people
to work. T would think that that same message is coming through with
respect to occupational illness. Certainly the Kepone situation must
have been shock treatment about the monumental expense of having
workers exposed to harmful agents.

Is the trend developing in industry that they should know the
possibilities and risks that might exist in their workplace so that they
can do something about it ?

Dr. Bixeras. There may have been shock treatment for one indus-
try, Mr. Chairman, but you are as aware, as I am, that we still have a
serious hazard created by worker exposure to leptophos—a pesticide
produced in Houston.

Within recent weeks, we have had uncovered a very serious problem
in a chemical plant manufacturing diethvlstilbestrol (DES). T can
report to you that the Agency acted rapidly and effectively in that
situation. Nevertheless, a great deal remains to be done in identifying
and responding to occupational health hazards.

The CramryaN, I have one final question, and then I will turn to
Senator Javits,

There is an Exeentive order that does require an economic impact
study and report, That still exists, does it not ?

Dr. Bixeuay, Yes, sir,

The CrAtRMAN. Our studies show that this order does substantially
retard your opportunity to get standards out there where they are
needed.

This raises some questions.

Is that true or is it not?

And what is the value, as you see it, of these economic impact state-
ments?

And third, does this have an impact on you and emergency status?

Dr. Bixeray. As to the first question, any additional requirement
placed upon the agency for determining or doing another study, tak-
ing another look at a different parameter, of course, slows down the
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rulemaking process. Not only does it slow it down, this study must be
addressed in the hearings, and sometimes this can mean several weeks
of additional hearings.

So they do slow down the standard setting process.

What was the second question?

The Cramryan. Just your assessment.

Dr. Bixgmay. The Agency has always been concerned about the
feasibility of its standards.

But traditional economic impact analyses have concentrated on
such matters as whether it is going to cost me another dollar when 1
buy a refrigerator if the workers who manufacture that refrigerator do
not get lead poisoning. And that is the way I like to characterize these
studies.

There is no shying away from determining what it costs.

But T object to putting economic considerations in terms of how
much it will cost to only save seven lives or reduce illness by a certain
amount because it is impossible, I believe, to measure human suffering
and literally dying of cancer in terms of dollars and cents.

I cannot equate these two.

There has been a tendency by some individuals to want to make this
sort of equation. I recognize that there is an economie cost associated
with occupational safety and health regulations. But there is also a
cost for producing goods without this protection and this cost has been
borne by workers alone who have frequently subsidized our products
with their own lives,

We must face up to what it costs to clean up the workplace,

The Cuamyan. What is the last economic impact statement that
the Agency prepared as a part of the rule?

Dr. Binguam. The latest statement developed for the Ageney is
the Benzene Economic Impact Statement.

The Caamyran. Tdo not have to have it now. I would like to see one
of these economic impact statements. There is one element. that is not
covered by an economic impact statement, that is, to me, quite impor-
tant. We must also consider the economic impact of not having a
standard.

The Kepone tragedy—I mentioned this last night over on the floor—
presents the worst kind of economic impact. There you have to pay for
all the damage that is created because you do not have or did not
have a standard.

So there are two sides to this coin. T would like to see how the Agency
deals with this kind of economic impact.

We are going to go through this semiannually. We will get at it in
the appropriations process and we will be authorities on this, Senator
Javits and I. We have to be able to be authoritative and persuasive
within 5 minutes, as we had to be last night. We were lucky.

Thank you very much.

Senator Javirs. Madam Secretary, I will not keep you for more
than 2 minutes. !

I am very, very approving of your proposal to set a single generic
standard dealing with proper handling of chemical agents. T do not
think you begin to get on top of them by chemical-to-chemical basis
until too many more thousands die.
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What I would like to ask you is can we help you in any way, as it is
my understanding from my staff that this matter has been before the
Department for 6 months already ?

Dr. Bixeuay. The major generic standard currently under consid-
eration is on carcinogens. It has taken and will take a great deal of
staff work to accomplish. )

These other proposals for generic standards, | think, are relatively
new. They come out of my own background and thinking since I joined
the Agency. We are going to do the labeling st andard in a very simple
way. For the first time, we intend to have a regulation that will appear
in the Federal Register as two pages or less rather than being very
lengthy and complicated.

So I would say that we will be proceeding rapidly on these and
hopefully will not need any help. But if we do, we will seek it from
you in the committee.

Senator Javrrs. We are concerned about the standard setting prop-
osition of delays in standard setting.

I might ask you, too, if there is more than one agency concerned,
and if you see the place for an interagency committee? That is often
done in government. Have you considered that ¢

Dr. Bixciay. We have considered it ; however, we are coordinating
among agencies without a formal committee.

Mr. Douglas M. Costle (Administrator, U.S. Environmental Pro-
tection Agency) Commissioner Donald Kennedy (Food and Drug
Administration) and T have met. Mr. Costle and T are attempting to
coordinate our efforts. We have already done this in the case of ben-
zene. We are going to continue to do it with a number of materials. No
longer will we be issuing regulations without discussing them with
other agencies, such as EPA. Tt does little good to eliminate hazards
in the workplace if they are allowed to be carried into our homes or
emitted into the air we breathe,

So I think this will be a concerted effort.

As long as we are committed to working with each other. we will
not need a committee. But perhaps there is a need to formalize this
arrangement. We will look into the necessity of this and report back
to you.

Senator Javrrs. Also. if you could look into the following:

In view of the fact that what needs to be done must be done with
much more celerity than in the past, and that is why we were success-
ful on the impact statements because of the time element which was
involved ; might you consider an abbreviated way to get generic stand-
ards, even if they are interim in character. through some broad-scale
conference with labor. management, the Environmental Protection
Agency, and, if necessary, we will get you that help here from the com-
mittee so that evervbody has got to come in with what they want or
do not want by a given moment, which is a lot sooner than 17 months,
which T notice was the stretch in one of your standards. Indeed, in
one of them, you have not even got a standard yet. It is already 17
months.

Would you think about that, too?

Dr. Bincuay. Yes, sir, we are examining that approach and I shall
provide a statement for the record.




Senator Javirs. In other words, the way to get at it on an interim
basis quite outside of all the bureaucracy’s turnings, but by a major
meeting, even if they conflict, at least you will have a set of briefs like
a judge does in which you can make a judgment,

I would like to assure you that we will fight for you. Do not be
afraid of the world of criticism because we are now so convinced and
have undertaken so many pledges to our colleagues to see that this gets
done and done right, that we are on the line as much as you are, that
1s Senator Williams and I and I think we are backed by our committee.

Would you kind of inventory that and let us have your views?

Dr. Bineaaym Yes, sir.

Senator Javits. By the way, that ties into education too, becanse all
these concepts of how to launch an educational campaign, which would
be very useful to OSHA, including money saving aspects and saving
on worker’s compensation and so on, can be very much tied into that
approach to generie standard setting.

The last thing T want to ask you is, we had a hearing on how you
keep tabs on workers who are exposed to OSHA regulated substances.

Rather than taking your time now, because I have a conference my-
self, could you give us in writing the progress of what you have in
mind, et cetera ?

Dr. Bixeras. Yes, sir.

Senator Javrrs, Without objection, that will be made a part of the
record.

It is suggested by Mr. Zimmerman that we also include in that what
you have at page 10 of your statement respecting OSHA’s recent. com-
prehensive health standards for the compilation and retention of em-
ployee medical records, et cetera.

Do you have authority to require such recordkeeping?

Dr. Bixcuas. Yes,

If there are any other questions that you would like to have us re-
spond to, please submit them and we will provide you with answers.

If further questions arise as your hearings proceed. T shall be happy
to return to address them.

[The following was received for the record.]




ECONOMIC IMPACT STATEMENTS

In response to Chairman Williams' request for an example of
OSHA's economic impact analyses, I am submittiing t following
Economic Impact Statements concerning OSHA health standare

1) Benzene Economic Impact Statement, which is the latest
statement developed for the Agency;

2) Cotton Dust Economic Impact Statement which, like Ben-
Zzene, represents a statement on a proposed standard;

3) Coke Oven Emissions Inflationary Impact Statement. Also
enclosed is a copy of the portion of the preamble t« 1e final
standard for coke oven emissions which illustrates h he Agency
acted upon the economic evidence in the record.
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embaslons {from roguiremncnits of other
Fepulatory aechicics ns well weg. EPAG I
I oot posalble W deteninine which costs
lor benefitar should be attribuled o
which regulations and. ther¢fore. OSHA
belicves thuk ostunates of complinnce
Cimls shuuld be consldercd as ranges
wilch may (oclude the joint costs of
wiher regulntions,

There wua some disagreement with
upper bound cstumate eifect on the CPL
The principal source of contentlon wns
nol e method (CWPS acocopled the
vulidity of the models, It was that tho
Inflationary lmipact was caleulated only
fur the lower point of the study's roge
of cost estimates (TR 4 . OSHA
noled that by cxtmpolating [rom these
citlmates of intlalonary linpect it was
possible to estimate & range of eflects.
Thus the upper bound estmate of
change in the Comsumer Price lodex
could mnge [rom 0.01 to 0.07 percent
(IR 3935). In any event, we find Lthat
the Inflatlonary lmpoct la small and,
therefore, Wil not disrupt substantially
the Income and consumptlion patterns of
the cconomy. We, therefore, conclude
that litte or no change In the pattem
of steel use would be expected,

CWPS zid that another view of in-
fiatlonary Umpnct would involve calcula-
tion of the dollar yalues of anticipated
cois and bencrita They sald that If

tionary, and the converss 1
termued  antl-inflatlonary. Attempts to
take this vio and the attendant prob-
iy i d(-ve!op:nz such estimales are
discusaed be

C. Benefits Il Ia clear that the over-
riling purpose of the Act I to protect
employes salety and health even (f such

ircllon reculte in the expenditure of
Inre sums of money, incrensed produe-
tlon codts or reduced profit marging. On
e other hand, the Act Ia pot |
Lo fmpose unnccesry or Inappron
financtal or other burdens upon
cmployera

In an effort to mulst OSIA In
declidon-muking process,  CWI'd  sug-
rrated that OSIA utlliee cost-benent
analysts, That is, benefits of the coke
oven slandard would be quantified tn
dolinrs and measured agatnut the dollar
coats of Implementing the standwrd,
Cosl-benefit annlysls s & common
mithod for making econwnie decls!

In recent yenrs, some economis
soutzhit Lo agwily Uhis annlyuls o the vlue
of human e and the cost of heaith care
UTIt 4580-1). Mowever, there Is 1o e
sehaus us Lo an appropriate methodology

arrive ot dollar wilues for Lenetits
(¥x. 100, p. 56)

‘I'here are Incuperable olstncles to any
ntleinpt to eollimnte pecurately wnid Lo re-
thice 0 dollar terma the vialue of any
henlth regulation, To bogin will, since

el ﬂt-ﬂ;‘i L vol
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life and health are neither boutht nor
awld in our soclety, any extimole ma Lo
doilnr ¥aluca must necessarily be speets
Intive. Yel. such an estlmmle respuln
wroaniblyvous delermi ons ul prevent-
Abile mortality and mortddity and ace
ecpted staguiards of dollur values of life
Winess, pain, and kel of those dirccily
and Indirectly nifec Todteed s CWI'S
suggested, dollar values for benefin re-
quire a suljective Judgment ns to social
utility or disutility (TH 4580, 4584-.5)
CWI'S sug, ol & genernl approsch Lo
estimnting benelits as the soclal benefits
to ancicty na » whole, Wehuding the Indl-
vidualy who comprise It o

any net reduction in thelr dbsutint
TR 4578). For rensons that are i
cussed more fully below, OSHA believes
that there are so many dif fi=
volved in attempllng to assign a dollar
valtie to the benefits of the standard that
such figures would not provide s mean-
Inglul indicatlon of the true value of Wi
standard

Industry representatives recogmized
the seriousness of the health problem
and tock no position on the number of
lives thint would be saved by the pro-
posed rezulation, and no wiltnemes were
wiiling to ¢qunte dollars with lives (TH
4381, 4388, 4242). Tne primary lssucs
then, ns ralsed by CWPE were (1)
whether s dollar value for benefits sheuld
or indecd could be established; 12) the
eloments W be Included and evaluated ns
bBenefita, and 433 the ealculation of pre-
ventable mortality.

In attempting o porform cost-benefit
analysls, it ts itinlly necessary o eal-
culate the number of lives which will be
saved by the standard. 115 calculn-
tion of 240 lives (Ex
ehallenged, The caley

would be fully effedtive In
eliminating excess risk of death; that the
population at risk 13 equal to the nmount
of coke plant labor turnover per year
multiplied by 45 years to approximnte
the lengih of w-srk!ng Ufe, and that the

nd ealculation of e percentng

of excews mortality for coke plant work -
ers can be applied to thatl popul on nt
risk. The result of that caleulation s that
excesa nortality per year from all causes
nino! the total expoucd popuolation ls
esthinated at 240, In the hedarings (TR
40141 OGHA noted that thils eatlinate was
based onoa stable population, and, If one
mecounts for deaths from competin
enumes over the 45 yeurs, the extimate of
excesa mortality would decline Lo 211
(TR 4014)

WI'S alijected to thmui sty
resulls of theae Lore
Lthey ulwo awmumed that
would climinate all cxeess mortality,
They eathanted that between 8 wrad 33
live r year would be saved a8 & resalt
of the propmscd rule (T'r. 47391, OWI
resumed that Lhere ol !u ne rel

tons nnd
Mowever,
the » Inrd

A . i |-n|-ui,l|..n nt
rik In nny ealeulntiong
60 percent of that
o ot risk estimnted In the 114 vr
21000 eunpl yoea.

i1, HO, 304 IROAY, OCIOBIS

CWP3S, nlso assumed: (a) For the high
rate, that nll workers had the same risk
as that estmated for long-term workers;
it for the medium estimate. that the
average exceas mortality mte applisd ta
Lhetr populaton st risk, wnd tc) for the

ity

eslimn

thods from published Rodmond data
They indicated that Wieir appronch was
bsed upon that
they would « ct hodology utl-
zed by epide I'hey also indil-
entoed U catimates of cost benenit

nsilive Lo ANy eITors
I the ;\ru ond of callmating benefite

In the course of CWIS' testunony, It
was npoted Ut a rale 0016 was wed In
the calculaton of thelr high (3541 atl-
e of excess mortakidy, s he record In-
dicates that the 0018 rate related Lo
coke plant workers, but that, under stmi-
lar mssumptions, a rate of 0041 would
npply W coke oven workers ns the popu-
Intion at risk. Using the 0041 rate for
the 22,100 workers 1n coke oveiis resulted
in the estimnte of about 90 as An alterna-
tive high estimate of excena mortality
under Wie WY ass ny 1TR 4728,
t'm'.-a It s nss il there s &

aud Lm\ the risk la 0041,
oua be aps
L e ear under
the methods used b;r CWIS.
As can remdl seen, estimates of
mortality beneitts ui the red
posure will vury significanily, de
upan tie ms r.|||llcam utlikeed: 1
OSHA does no
ta guantify even l\ range of ¢
e final rule.

To bepin with, we believe that the
mortality benefits of tha standard In-
clude more than the reduced exposures
which will resnlt, Jinsed upon the data
n the record. It ls Imposaible o quantily
prospectively the decrense in mortality
which will, we believe, occur ms a result
of medical survelllanee, hygiene facill
tien, protoctive clothing nmd the pther
provisions of the lioal rule,

Moreaver, wer focus only upon
the beneflta from reduced ox-
posuros, Uie moat costly reculrement of
the standurd meaninglinl quantification
s mot powible. 1o this requrd, 1t should
be noted Lhat we are nware of no “safe”
level of expumure Lo eoke oven emiusions
Therefore, ult tm«.'h wit belteve that mor-
Lality rates shgnilleantly reduced,

do not knaw whiether complinnes with

i

move nil mortality res

oven cxposure. Morcover, elgnlficant
reductions I mortality will nol result
from the standund ns sooh B3 expogres
nre redoced. Hather, beesuse of the in-
herent nalure of mortality resulling
froin occurmtibonal hoenlth haeards, in-
eluding  carcinogeneily and ita long
Intent periad, tie yearly mortality will,
we belleve, be produa’ly piwesd over a
perlsl of yearm, perd 1 R many na 20

From 1w

now, we trl‘n!,

¥ tnin ulﬂ nit deeline, mna
cuke m.-n workeis will eotdinuy 1o shiter
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INTERAGENCY COORDIANTION

In response to Senator Javits' request concerning interagency
coordination, I am submitting a news release and Memorandum
of Understanding setting forth recent developments in this
area.

On August 1, 1977, John Byington (Chairman, Consumer Product
Safety Commission), Douglas Costle (Administrator, Environmen-
tal Protection Agency, Donald Kennedy (Commissioner, Food and
Drug Administration), and I jointly pledged to act as a teanm
to effectively control hazardous materials for the protection
of public health. Among the specific issues we will examine
are our common interests in standards and guidelines for test-
ing and epidemiology, risk and safety assessment, information
sharing, regulation development, compliance/enforcement,
research planning, and communication with the public. Our
committment to these goals was affirmed on Septmeber 26, 1977,
when all four agencies agreed to a Memorandum of Understanding
pledging to increase interagency coordination and to ensure
efficient use of resources.

We expect these steps to streamline our organizations, maxi-
mize our resources, and thereby lead to better protection
from health hazards.




United States
Department
__o_f_ Labor

(_E_}?ficg of Information _ Wash_ir_;gton. D.C. 20210

OCCUPATIONAL SAFETY AND HEALTH USDL --  77-687
ADMINISTRATION

Contact: James F. FOR RELEASE: Tuesday, Aug. 2, 1977
Office : (202) 523-81 2:00 p.m. EDT
After Hours: 703) :

REGULATORY AGENCY HEADS ANNOUNCE COOPERATIVE REFORMS

The heads of the Labor Department's Occupational Safety and Health Admini-
stration, the Environmental Protection Agency, the Food and Drug Administration
and the Consumer Product Safety Commission announced at a joint press conference
today seven cooperative initiatives to reform the regulatory process and improve
the protection of worker and public health.

Assistant Secretary for OSHA Eula Bingham, EPA Administrator Douglas M.
Costle, FDA Commissioner Donald Kennedy, and CPSC Chairman S. John Byington said
in a joint statement: "“The President during the campaign promised the American
people that waste and duplication in the Federal Government would be eliminated
where possible. He is committed to improving the management of the government
Our agencies often deal with many of the same issues and the same industries, and
they often have the same research, regulatory, and enforcement objectives. It is
time we planned and worked together to streamline our regulatory processes and
maximize our resources."

As a first step, the agency heads have directed their field staffs across the
country to develop cooperative workplans within thirty days to meet this goal.
The staffs have been told to consider sharing facilities, laboratories, vehicles,
libraries and other resources, as well as to examine the possibilities of increased
cooperation in compliance and enforcement and alternative ways to reduce the burden
on the regulated industries

The joint agency initiatives announced today include:

-more-




-- development of compatible testing standards and guideli
what criteria should be used in deciding whether testing is nee
should be run, what amount and type of data is necessary for deter
and how data should be interpre
== risks and safety and health assessments to decide what data each agency
needs to determine a "risk," wHat methods will be used, and how the results will

be announced;

-= information sharing to include looking at the current’ systems.each agency

uses and to determine if a national information system on toxic st nces is neg
and if so how it can be developed;
research planning to include an examination of eac
and a determi ion of the cost and effectiveness of cooperative resear
-= regulation de pment to inc » looking at ways to improve cc
among the agencies in the devel 1 f requlations;
-~ compliance and enfor Lt clude an examination of how
can jointly contribute to the mission all four agencies, and wl
well as other facilities could be shared; and,
interagency communication and publication and public education
regulation of toxic substanc ) e e the possibilities
information with the public and industry through publicati minars

conferences

and hearir
within our
opportunities --

for the protection

more-







U.5. CONSUMER PRODUCT SAFETY COMMISSION
U.5. ENYIRONMENTAL PROTECTION AGENCY
FOOD AND D ADMINISTRATION

DEPARTMENT OF HEALTH, EDUCATION ANDO WELFARE

OCCUPATIOMAL SAFETY AND HE)LT};:DMINISTRAT!ON
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PARTMENT OF LAB

INTERAGENCY AGREEMENT
AMONG

U.S5. CONSUMER PRODUCT SAFETY COMMISSION
U.S5. ENVIRONMENTAL PROTECTION AGENCY

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE
FOOD AND DRUG ADMINISTRATION

DEPARTMENT OF LABOR
OCCUPATIONAL SAFET. AND HEALTH ADMINISTRATION

RELATING TO THE REGULATION O' TOXIC AND HAZARDOUS SUBSTANCES

Purgose

As principal regulatory .gencies charged with protecting
the public and the environmer . from the adverse effects of
toxic and hazardous substance :, we hereby agree to increase our
on-going efforts to cooperat: with each other as far as
is practicable to make the 1ost efficient use of resources,
achieve consistent regulatocy policy, and improve the protection
of the public health and e.vironment.

Interagency cooperation is already taking place between
various segments of the Environmental Protection Agency,
Food and Drug Administraticn, Consumer Product Safety Commission,
and Occupational Safety and Health Administration. This
Interagency Agreement is intended to supplement these activi-
ties.

II. Statutes

This agreement is entered into within the limits of the
statutory authorities of the four agencies.

I1I. Items of Agreement

A. The four agencies shall establish interagency com-
munications channels at appropriate levels to facilitate the
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exchange of information and to explore options for increasing
cooperation and coordination.

B. Each of the four agencies shall designate a liaison
officer to coordinate the participation of that agency in
this a:ireement.

C. In order to carry out the purpose of this agreement
and to the extent consistent with the statutory responsibilities
of the agencies which are parties to this agreement, such
agencies will endeavor to develop common, consistent or com-
patible:

1. testing protocols, criteria for interpretations,
quality assurance procedures, and other policies
relating to the testing of toxic and hazardous
substances;

2. epidemiological practices and procedures;

3. approaches to the assessment of risk presented
by a toxic or hazardous substance and to the esti-
mation of benefits associated with a substance;

4. methods of obtaining, analyzing, storing, and
axchanging information which might be of mutual
interest;

5. research and development policies, possibly in-
=luding methods of sharing costs and facilities;

6. regulations and regulatory development activities
where a hazard can be most effectively controlled by joint
participation or by use of the statutory authorities

of more than one agency, e.g., joint public hearings

or rulemaking action;

7. compliance and enforcement procedures and policies;

8. public communication and education programs, and
informational services to industry:

9. other activities as may be applicable.

D. The four agencies may initiate mutual training programs,
personnel exchange programs, and other personnel policies which
may further the purposes of this agreement.

E. The four agencies may enter into jointly sponsored
contracts or award jointly sponsored grants to further the pur-
poses of this agreement.




IV. Supplementary Agreements

This agreement may be further carried out by supplementary
agreements of the following types:

A. MAuthorized representatives of the four agencies may
amplify or otherwise modify the policy or provisions in this
agreement or any of its supplements, provided that any material
modification of the provisions in this agreement or any of its
supplements shall be subject to the approval of the heads of
the Environmental Protection Agency, Food and Drug Administration,
Occupational Safety and Health Administration and a majority
of the members of the Consumer Product Safety Commission.

B. Authorized representatives of two or three of the
four agencies may execute a bilateral or trilateral supplemen-
tary agreement which affects only the parties thereto, and
which is consistent with the purpose and provisions of this
overall agreement.

C. Subordinate officials of the four agencies (or of any
two or three of the four) who are authorized to execute inter-
agency agreements may, within their area of responsibility, exe-
cute supplements to this agreement which are consistent with
its purpose and provisions.

V. Related Agreements

In addition, one or more of the four agencies may execute
an Interagency Agreement with agencies not party to this agree-
ment including one which is directed at similar goals and is
consistent with the purpose of this agreement. In the afore-
mentioned case, such Interagency Agreements may be designated
*Related Agreements."

VI. Duration, Renewal and Termination

This agreement shall take effect when accepted by all
four parties and shall endure for four (4) years or until
three parties have individually terminated it, whichever occurs
first. This agreement may be renewed by mutual acceptance of
the parties after four years from acceptance, or earlier if
terminated in accordance with the terms of the agreement.

This agreement may be terminated by any of the parties
to it following 30 days advance written notice by that party
to all of the other parties.

Supplementary agreements may be temporary and terminate
on a certain date or upon completion, as provided. In addi-
tion, those which involve resource commitments on the part
of any agency may have different provisions for termination

-
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which will govern only for that supplement.

The termination of this agreement or any supplement by one
party does not render it void for the other parties.

VII. Agreement Authority

This agreement is entered into under the authority of the
Economy Act of 1932 and under that of various provisions for
interagency cooperation appearing in the legislative authorities
of the four agencies.

For the Consumer Product Safety ronmenta ection
Commission: :

For the Food and Drug Administra- For the Occupational Safety
tion: and Health Administration:

-

Donald Kennedy, Comm1§j1uner Eula Bingham, Asspjfant
Secretary of Labor

September 26, 1977
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STATUS_OF OSHA'S POLICY ON GENERIC STANDARDS, OCTOBER 19, 1977

The generic standard concept raised by Senator Javits ungues-
tionably warrants serious attention by the Agency. As stated

in my testimony, OSHA has already taken significant initiatives
in this area. Our standard on carcinogens, covering thirteen
different cancer causing agents and published January 29, 1974,
embodies many of the generic standard ideas. Labeling, train-
ing, monitoring, and medical surveillance are among the require-
ments common to each of the regulated substances.

Also, as you are aware, in January 1977 the Agency published

on the labeling and monitoring of chemicals in the workplace.
OSHA received over eighty comments as a result of this request,
and we are now moving actively to publish a proposed standard
in the Federal Register.

OSHA's most comprehensive effort to produce a generic stand-
ard, however, is the proposed policy for identifying, classi-
fying, and regulating potential workplace carcinogens. This
proposal, published in the Federal Register on October 4, 1977,
sets four categories for classifying known and suspected carcin-
ogens and provides for corresponding requlatory action by the
Agency. Instead of the substance-by-substance approach used
heretofore by OSHA, three model standards are proposed that
incorporate the Agency's views on the protective provisions
most appropriate for different categories of workplace sub-
stances. Comprehensive provisions found in OSHA's health
standards, such as the requirements for medical surveillance,
employee training and education, signs and labels, and record-
keeping would be integral components of the regulation. Thus,
the only issues to be resolved in rulemaking for specific sub-
stances would be selection of an appropriate exposure limit

and determination of whether OSHA has correctly classified the
substance. The lengthy rulemaking process that has characterized
the Agency's past efforts to promulgate health standards conse-
quently will be streamlined and expedited by this approach.
OSHA is seeking full discussion of all issues raised by the
proposal and has scheduled public hearings on the policy to
begin in Washington, D.C. on March 14, 1978.




OSHA'S MEDICAL RECORDKEEPING POLICY

OSHA realizes that it is vitally important to keep records

on employee exposure to hazardous substances; therefore, the
Agency's standards are requiring that both detailed exposure
records and medical records be prepared and retained by em-
ployers. The recordkeeping provisions appearing in all OSHA
health standards and standards proposals require employers to
measure and record the exposure of their employees to regulated
substances. In addition, employers are required to make avail-
able comprehensive medical examinations to all their employees
who are or will be exposed to these substances. The coke oven
emissions standard and the benzene and asbestos proposals, for
example, state that these exposure and medical records must be
maintained for at least forty years or for the duration of em-
ployment plus twenty years, whichever is longer.

The Agency believes that this long retention period is neces-
sary and appropriate for development of information regarding
the causes and prevention of occupational illnesses related

to exposure to potentially toxic materials. Exposure monitor-
ing records must be retained for a sufficient period to allow
health effects related to employee exposure to become manifest.
Some of the adverse health effects resulting from exposure to
carcinogens do not become manifest for at least 20 to 30
years. Therefore, a retention period which encompasses both
the period of exposure and the period of latency must be
selected.

Medical records with retention rates similar to the exposure
monitoring records serve as an objective check that an em-
ployer has actually performed the substantive requirements

of the standard. More importantly, it is necessary to relate

employees' medical effects to their exposures in order to
develop accurate information regarding cause and prevention

of occupational disease. In addition, these records are
essential to physicians in the proper evaluation of an indivi-
dual employee's health.

OSHA's health standards stipulate that all records are to be
made available upon request to the Secretary of Labor and/or
the Director of the National Institute for Occupational

Safety and Health (NIOSH) for the purposes of ensuring com-
pliance with the recordkeeping regulations and for providing
data necessary for developing information regarding the cause
and prevention of occupational illness. If an employer ceases
to do business, the succeeding employer shall receive and retain
all records required under the standard. In the event there is
no successor to receive and retain these records for the pre-
scribed period, the records are to be transmitted to NIOSH.
These provisions will guarantee that records are preserved for
the requisite retention period regardless of the employer of
the work establishment.




—

Finally, OSHA standards and standards proposals are requiring
that employees or their designated representatives be pro-

vided access to examine and copy monitoring and medical records.
This is essential if employees are to be assured that their
exposure to regulated substances is being properly monitored

and measured and that they are working in a safe and healthful
environment. Former employees or their designated representa-
tives likewise are afforded access to their own medical and
exposure records.

Exposure and medical records are undeniably useful to OSHA

in assuring that employers provide safe and healthful working
conditions for their employees. Furthermore, these records
will be helpful in developing programs for tracking employees
exposed to hazardous substances and for creating a data base

to measure the effects of substances with long latency periods.
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Senator Javrrs. Thank you, Madam Secretary. We really appreciate
1t.

Let me tell you for Senator Williams and myself how refreshing it
is to have a lively and interested person who is not tied to what Goy-
ernment, can and cannot do. You have staunch allies, and certainly
these two Senators, in getting this thing really off the ground.

I think we want more rather than less of this knowledge and ways
of preventing workers being cannon fodder for industrial machines.
And, at the same time, we are terribly encouraged, we talked about it
together, by your report that this will contribute materially to the
efficiency and cost-effectiveness of American business, a very hopeful
prognosis.

We thank you very much for it.

The committee will stand in recess subject to the call of the Chair.

We have two other witnesses, but Senator Williams assures me he
will not be very long.

[Short recess. ]

The Caamyayn. We will come to order, We will return to the hear-
ing schedule with Gregory Ahart, Director, Human Resources Divi-
sion, General Accounting Office, the indispensable right arm of
Congress.

A word of appreciation for the excellent work you have done in
connection with our activities. We find them both useful and indis-
pensable.

STATEMENT OF GREGORY AHART, DIRECTOR, HUMAN RESOURCES
DIVISION, GENERAL ACCOUNTING OFFICE; ACCOMPANIED BY
JOE TOTTEN, ASSISTANT DIRECTOR; AND ROBERT J. WYCHULIS,
SUPERVISORY AUDITOR

Mr. Auart. Thank you, Mr. Chairman.

I would like to introduce my colleagues. On my right is Joe Totten,
Assistant Director, and on my left is Mr. Robert Wychulis, Super-
visory Auditor, responsible for our work in NIOSH and some of the
work in OSHA.

Mr. Chairman and members of the subcommittee, we are pleased to
appear here today to discuss our May 10, 1977, report to the Congress
entitled, “Delays in Setting Workplace Standards for Cancer-Caus-
ing and Other Dangerous Substances” (HRD-77-71).

This report deals with the efforts of the Department of Labor and
the Department of Health, Education, and Welfare—HEW—to de-
velop and issue health standards under the Occupational Safety and
Health Act of 1970.

The Congress passed the 1970 Act to assure, so far as possible, safe
and healthful working conditions for every worker in the Nation.

As you know, the Act authorizes the Secretary of Labor to establish
national occupational safety and health standards, promote safety
and health through employer and employee information and educa-
tional programs, and enforce compliance with standards through
workplace inspections with citations and penalties for violations.

The Secretary delegated these responsibilities to the Occupational
Safety and Health Administration—OSHA—which was created on
A pril 28,1971.




The 1970 act created the National Institute for Occupational Safety
and Health—NTOSH—in HEW to do occupational safety and health
research and related work. Although NIOSH eannot set standards un-
der the act, one of its main responsibilities is to provide OSHA with
recommended new or revised standards and scientific information and
criteria for standards.

Occupational safety standards are to prevent injuries from mechan-
ical, fire, electrical, housekeeping, and other safety hazards. Oceupa-
tional health standards are to prevent illnesses from exposure to toxic
substances and harmful physical agents. Health standards may re-
quire limits on the amount of dust, fumes, or particulates from a sub-
stance that can be in the air in the workplace. Health standards may
also require employers to provide such other measures as protective
clothing, warning Iabels, and medical examinations,

Because of the critical needs for health standards, we reviewed
health standards development under the act.

It is not known how many of the Nation’s estimated 80 million
workers are exposed to toxic substances and other health hazards in
their workplaces.

According to several sources, about 2 million chemical compounds
exist today; information on toxicity may be available for 100,000;
about 13.000 known toxic chemicals are commonly used; and about
900 new substances are introduced each year,

In 1975, NIOSH published a list identifying about 1,500 substances
as suspected carcinogens, or cancer-causing agents.

The Public Health Service estimates that each year 390,000 new
cases of occupational disease appear and 100,000 workers die from oe-
cupational disease.

Although workers are exposed to thousands of toxic substances.
hundreds of which may cause cancer, standards have been promulgated
under the 1970 act for only 15 substances as of September 30, 1976. Un-
less the rate improves, it will take more than a century to establish
needed standards for substances already identified as hazards. This
problem is compounded because new substances. which may warrant
standards, are being introduced faster than standards are being estab-
lished on existing substances. Thus. the bleak occupational health
conditions which the Congress sought to improve still exist, and may
be getting worse,

The 1970 act became effective in April 1971. In May 1971, OSHA.
as authorized in the act, adopted standards that had been established
under the Walsh-Healy Act and other Federal laws, and certain stand-
ards that had been developed by consensus groups. These included ex-
posure limits for about 400 toxic substances or groups of substances.

It has been recognizea chat many of these standards, which consist
soley of exposure limits, need revising to update the exposure limits
and to include work practices, employee medical examinations, and
other measures to help protect workers.

NIOSH’s recommendations to OSHA for health standards usually
are included in “criteria documents.” These documents contain scien-
tific data on the effects of exposure. and other supporting information.

In 1974, the two agencies started a project—referred to as the
“standards completion project”—to revise most of the estimated 400
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standards adopted by OSHA in May 1971. The plan was to supple-
ment the exposure limits by adding, where appropriate, requirements
for work practices, medical examinations, and other measures to pro-
tect employees from the substances. NIOSH was to provide recom-
mendations and support for the revisions but, in most cases, the
required NIOSH effort on each substance was to be far less than the
effort usually involved in developing a criteria document. NIOSH
continued to develop criteria documents on other substances.

As of September 30, 1976, NIOSH had submitted 53 criteria docu-
ments to OSHA. The time taken by NIOSH to complete each of the
eriteria documents ranged from 1 to 50 months and averaged 22
months.

In April 1977, NIOSH told us that, for 13 documents which it had
recently completed, the average time had been reduced to 1414 months.

OSHA had issued final standards on only two of the substances—
asbestos and vinylchloride—covered by the 53 criteria documents com-
pleted through September 30, 1976. As of that date, OSHA had the
other 51 documents for up to 51 months or for an average of 18
months.

At least nine of the documents deal with suspected carcinogens.
Many others deal with substances that may cause other severe and
irreversible effects.

According to NIOSH estimates, millions of workers are exposed
to the suspected carcinogens and other dangerous substances. For
example, NIOSH estimated that 2 million workers are exposed to
benzene, 1.5 million are exposed to inorganic arsenic, 175,000 are
exposed to hexavalent chrominm, and 80,000 are exposed to chloro-
form. These four substances are among the nine identified by NIOSH
as suspected carcinogens.

As of September 30, 1976, NIOSH had given OSHA its recom-
mendations for 203 of the substances or groups of substances in the
special standards completion project. Of these, OSHA had had 71
recommendations for less than 6 months, 65 for 7 to 12 months, 36 for
13 to 18 months, and 31 for more than 18 months.

NIOSH officials said that the hazardous nature of the substances
in the standards completion project warrants the development of
complete standards. OSHA had not issued final revised standards or
any of the substances in this project.

We identified a number of administrative problems which con-
tributed to delays in completing standards. y

First. neither OSHA nor NTOSH had adequate data for deciding
which of the thousands of toxic substances should be given priority
in developing standards. The two agencies have a common goal and
face the same problems, but they have made separate independent
efforts to get data and set priorities. They had not agreed on the type
and source of data needed and, in many cases, had assigned different
priorities to the same substance.

At least six of NTOSH's criteria documents for recommended stand-
ards were not promptly acted on by OSHA because OSHA considered
them to be low priority. These covered ultra-violet radiation, hot en-
vironments, inorganic fluorides, sodium hydroxide, xylene and zine
oxide. The six documents were in process in NIOSH an average of 25
months and, as of September 30, 1976, had been with OSHA an average
of 20 months.
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Another problem was that OSHA did not have an adequate man-
agement information system and controls to identify and resolve prob-
lems which delayed the completion of standards. NIOSH has had
problems in this area but has taken corrective actions. Neither agency
could provide us complete information on how long each criteria
document or standard development project was in process, whether
work was delayed beyond expected completion dates, where in the
organization delays were occurring, and the problems causing delays.

Another problem concerned OSHA’s limited use of emergency tem-
porary standards. Although many of the NIOSH criteria documents
submitted to OSHA indicated to us that the toxic substances pose
grave danger to workers, OSHA had not issued emergency temporary
standards on most of these substances, as authorized in section 6(¢) (1)
of the act. Section 6(c) (1) requires that OSHA issue an emergency
temporary standard if it determines that employees are exposed to
grave danger because of toxie substances or agents or because of new
hazards, and an emergency standard is needed to protect employees
from the danger.

A fter discussing the emergency provisions with us in October 1976,
NIOSH strongly recommended to OSHA that emergency standards
be issued for benzene, hexavalent chromium, and MOCA, a trade name
for 1 of 14 chemicals covered by an emergency standard which is now
expired. OSHA does not have written criteria on the conditions under
which emergency temporary standards should be issued, and had not
taken the action recommended by NIOSH.

During discussions with us on why OSHA had not made more use
of the emergency provisions, OSHA officials raised several issues that
need resolving.

First, according to one official, OSHA might have difficulty uphold-
ing an emergency temporary standard unless there is direct evidence
of fatalities attributable to workplace conditions.

According to a January 1974 decision by a U.S. Court of Appeals,
however, such evidence is not needed.

Second, an OSHA official told us that OSHA would not use the
emergency standard provisions for any hazards that are already cov-
ered by standards. In our opinion, this position is not consistent with
the act and its intent.

For example, at least eight substances identified by NIOSH as
carcinogens are covered by standards that provide exposure limits not
designed to prevent cancer, and that do not require any other employee
protective measures.

Third, an OSHA official said that OSHA’s legal interpretation
that an emergency temporary standard expires after 6 months has
caused reluctance to use the emergency provision. In our opinion, the
act does not require that an emergency standard expire after 6 months.

Under OSHA'’s interpretation, unregulated exposure of workers
to a grave danger would be permitted after 6 months merely because
OSHA could not meet the 6-month requirement.

Fourth, an OSHA official said that requirements should not be in-
cluded in an emergency standard unless OSHA had assurance that
industry would be physically able to comply with such requirements
within 6 months. We believe that the act contains adequate provisions
to allow industry reasonable time to comply with the standards and
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that this question should not deter issuance of standards to protect
workers from grave danger.

In January 1977, OSHA announced its intent to propose regula-
tions under which emergency temporary standards would be issued
for confirmed carcinogens, If carried out, this would be a significant
step toward establishing the needed criteria. Additional criteria are
needed for substances which, although noncarcinogenic, pose grave
dangers to workers.

On May 3, 1977, OSHA issued an emergency temporary standard
on benzene, stating that data conclusively establish that exposure to
benzene presents a leukemia hazard. The standard called for lowering
the existing exposure limit and for engineering controls, protective
equipment and clothing, employee medical surveillance, and other
protective measures, The standard was to have taken effect on May 21,
1977. Before that date, however, a Federal court issued a temporary
restraining order staying the standard’s effective date. As of June 21,
1977, OSHA was awaiting a response to its motion to dissolve the
restraining order.

Another problem causing delays concerned OSHA’s approach to
developing comprehensive standards that preseribe exposure limits
and various other protective measures and work practices.

For many of the substances being considered for standards develop-
ment, NIOSH or OSHA officials determined that the data compiled
by NIOSH did not adequately support all of the measures considered
desirable for complete protection.

In such cases, NIOSH has recommended standards based on its
view that workers should be protected promptly with whatever stand-
ards can be supported by the data. But OSHA, instead of issuing stand-
ards containing the measures that were supported by the data, delayed
issuing standards pending the development of more or better data.
Delays of this nature were evident in OSHA’s work on standards for:

MOCA and 13 other carcinogens involved in a court decision to par-
tially vacate an OSHA standard.

Benzene which. according to NTOSH. causes lenkemia.

Inorganic arsenic, which NIOSH believes can cause cancer.

Chloroform, which is also considered by NIOSH to be carcinogenic.

And cotton dust, which can cause a serious lung disease known as
byssinosis.

In our opinion, OSHAs approach in such cases has not been respon-
sive to the act’s intent that standards be promptly issued based on the
best available data and improved later as more or better data become
available.

Another cause of delays in completing standards was the last of
NIOSH or OSHA policies and guidelines on the evidences needed to
support classifving a substance as a carcinogen for regulatory pur-
poses. This problem was evident in the development of standards for
cadmium, beryllium, inorganic lead, benzene, and chloroform.

In January 1977, OSHA announced that it intended to propose
regulations setting forth criteria for determining whether and how
setting forth criteria for determining whether and how substances
will be identified and regulated as carcinogens. The proposed criteria
in the announcement as in line with our views on what needs to ba
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done. Because OSHA plans to follow the rulemaking process, it will
take at least 6 months to establish the criteria.

In view of the importance of this matter, we believe that OSHA
and NIOSH should immediately apply the criteria.

Limited teamwork by OSHA and NTOSH was another problem con-
tributing to delays. Generally, OSHA did not get involved in NIOSH
projects until a draft criteria document was prepared. OSHA involve-
ment in NIOSH decisions to start work on given hazards would in-
crease the likelihood that OSHA will promptly act on NIOSH’s subse-
quent recommendations.

Earlier involvement by OSHA would also enable NTOSH to better
consider OSHA'’s needs in deciding on such matters as the direction
and scope of literature searches, the issues to be addressed. the desired
protective measures to be included in the standards, and the evidence
to be included in the criteria document to support the standard. This
could eliminate or reduce OSHA’s problems with NIOSH criteria
documents. HEW told us that NTOSH has attempted to cooperate
with OSHA.

In connection with the need for better teamwork. a major responsi-
bility of NIOSH is to develop, compile, and analyze scientific data
to be used as criteria and support for OSHA standards, However,
OSHA has not placed enough reliance on NTOSH for doing so. This
results in time-consuming duplication of much of the NIOSH effort
and does not promote a sense of responsibility and commitment in
NIOSH to provide sound defensible criteria and support for standards.

OSHA’s independent action to resolve problems with NIOSH's
criteria documents relieves NTOSH of its basic responsibility to pro-
vide well-supported recommendations, and does not give NIOSH a
basis for improving future work.

Another problem affecting the timeliness of completing standards
was the evaluation of inflationary impact pursnant to Executive
Order 11821. We did not make an indepth review to evaluate the qual-
ity of inflationary impact evaluations or to identify specific ways for
reducing the time required for such evaluations, The long periods of
time taken for past evaluations, about a year on the average, indicate
potential for OSHA to reduce the time for future evaluat ions.

OSHA had not evaluated past cases to determine whether or not the
time taken could be reduced.

Another area needing improvement was NIOSH’s direction and
control of its laboratory and field research activities.

During its first five years under the 1970 Act, NTOSH did not insure
that its laboratory and field research was, to the extent practicable,
directed to developing data needed for recommending standards.
NIOSH headquarters officials recognize this problem and plan to im-
prove the direction and control of the research program.

To improve the timeliness of health standards development, we
made a number of recommendations for actionsby OSHA and
NIOSH on the problems identified in our review. A listing of our rec-
ommendations is attached to this statement. Such action by them-
selves, however, may not be adequate to provide prompt protection
against many of the toxic substances,

Labor and HEW had not made a thorough assessment of the total
needs for health standards, how long it will take to produce them




with current funding levels, and whether increased funds could be
effectively used to increase their production. We believe that such an
assessment is needed to enable the agencies and the Congress to ade-
quately consider such alternatives as increasing funds for health stand-
ards development and/or putting more emphasis on informing and
educating employers and workers about toxic substances. '

Accordingly, we recommended that the Secretaries of Labor and
HEW :

Estimate, based on the best available data, the total needs for health
standards and how long it will take to complete them with existing
funding levels.

Determine whether and to what extent additional funds can be used
effectively to (1) speed up standards development and (2) increase
efforts to inform, educate, and train employers and employees on toxic
substances.

We recommended also that :

If additional funds can be used more effectively, the Secretary of
Labor allocate more funds to health standards development and health
information, education. and training activities.

The Secretary of HEW requires that decisions on how much effort
to devote to standards development, as opposed to other NIOSH
worker protection programs, be based partly on OSHA’s ability to
act promptly on recommended standards.

On March 4, 1977, we gave the Departments of Labor and HEW a
draft report on the results of our review and asked them for comments.

By letter, dated April 12, 1977, Labor told us that, because of the
recent appointment of a new Assistant Seeretary for Occupational
Safety and Health, and the serious issues which must be considered,
the Department preferred to defer its comments until after our final
report was issued. The final report was issued on May 10.

HEW commented on the report draft by letter dated April 12, 1977.
HEW provided extensive comments and suggestions but, for the most
part, did not say specifically whether or not it agreed with our recom-
mendations. HEW cited the large number of substances already cov-
ered by its recommendations to Labor and said that it will have rec-
ommended standards for about 5,000 substances by 1981.

Under provisions of section 236 of the Reorganization Act of 1970,
both Labor and HEW will have until July 11 to submit a report to
the committees of the Congress stating what action will be taken on
the several recommendations which we made.

T would be happy to respond to any questions you may have.

The Cuamyman. My first question is addressed to your final obser-
vation and comment on submission to the agencies. Both HEW,
OSHA, have yet to reply. Is that correct ?

Mr. Amart. That is correct.

The Crairyan. Is this standard procedure for GAO? After you
have studied a matter you give the agency the benefit of preliminary
report of findings and conelusions?

Mr. Anarr. Our standard procedure is to hold discussions with
them throughout our studies so they know what we are doing and
what our tentative findings are,

Once we have completed a draft report, we submit that formally
to the agency head and—in this case, to the two Secretaries—and
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ask them for their comments and response to the content of our draft
report.

As a general practice, we include those formal responses to the
draft report as appendices to our report to the Congress.

Finally, after a report has been issued in final form containing
recommendations to the head of an agency, the law requires the agency
to respond within 60 days to certain committees of the Congress—
in this case the Senate Committee on Governmental Affairs and the
House Committee on Government Operations—and then later to the
Appropriations Committees. The responses are to state what actions
the agencies are going to take in response to the recommendations
which we have made,

These statements are due, I think in about 2 weeks.

The Cramyax. There is no formal way for us to be notified when
those comments go to the other committees?

Mr. Auart. T would assume, if you expressed an interest in it, that
they would furnish the same document to this committee as legisla-
tive committee for that program.

The Cuamyan. There is nothing though that demands that ?

Mr. Anarr, Nothing in the law that demands that ; no.

The Cuamman. I am glad we discovered that. That would be
helpful.

It impresses me that you work in the nature of an independent audit
has been very useful to the agency. Some of the things vou have ob-
served over the last year seem to be in the process of being changed,
and in the change corrected and improved.

Mr. Anarr. We are hopeful that, in resnonse to anr eriticiem. whinh
we considered to be constructive criticism, and in the interests of
meeting the objectives of the act, there will be a good response from
both agencies to the recommendations we made.

The Cramyan. You dealt very briefly with economic impact state-
ments that have to be part of rulemaking. As we see it, this is a major
matter. There is a big demand upon the agency to get that economic
impact analysis into a report in any rule—that is the way it looks to
us. This is a major time delaying factor.

Mr. Anarr. Tt is certainly a delaying factor in the process. We did
not, as part of our review, evaluate the merits of the impact statement
procedure. We did suggest that Labor make an evaluation of what
kind of delays are involved, and whether there is anything that could
be done internally by the agency to shorten the time which those eco-
nomic impact statements take and, therefore, shorten the time neces-
sary to promulgate the health standards.

The Cramyan. We are interested in seeing what the end product is
on economic impact statement. The expectations are great. And there
seem to be so many imponderables.

I wonder about the value of delays for this purpose myself. There was
an effort yesterday to put this requirement into law, that is the sub-
stance of the Executive order. This was in response to the suggestion
that has been made for review and possible revision of the Executive
order. The effort was made to freeze it into law. but that did not hap-
pen in the action attemnted last night. The possibility to bring it back
again and again still exists,




89

It also impresses us that because of these time delays in gettin the
impact statements, it is difficult to promulgate a health stan ard.
N1OSH submits its criteria document to OSHA, which puts it together
with the impact statement, to develop a proposed standard. The pro-
cedures are different for OSHA than for NIOSH however.

T would imagine that the delays in getting the health and safety
standards are different.

Now. in the enforcement of health standards and safety standards,
is there the same problem? Are health standards more difficult to en-
force then safety standards? :

Mr. Amarr. First of all, I think at the time the act was passed, there
were many more safety standards available. I think safety hazards are
much more susceptible to recognition and enforcement than health
standards.

I think there has been quite a bit more emphasis put on enforce-
ment. of safety standards than there has been on health, partly be-
cause of the recognition and enforcement problem and partly because
we have fewer standards available in the health area.

We, at the present time, have two reviews underway which are
related to identifying and correcting health hazards. One deals with
NTOSH’s health hazard evaluation program, and the other deals with
the priorities OSHA sets in targeting its inspection efforts in terms
of health versus safety hazards, and in terms of the severity of the
hazards that they ought to be looking at—whether they are looking at
important ones or whether they are looking at more minor ones. If
you would like, I will ask Mr. Totten to briefly inform you what those
two studies are about and our tentative thinking on those two areas.

The Cramman. T would be greatly interested.

Mr. Torrex. We reviewed health standards enforcement in seven
States. We covered four States when the programs were administered
by the States under OSHA-approved plans and three where the pro-
grams were administered by OSHA.

We looked at the inspection records for 2,271 inspections in those
States, inspections by industrial hygienists. We used an OSHA listing
which ranked, in terms of severity, about every substance covered by
existing standards. Categories went from one to eight, the highest
risk category being cancer causers, and the second highest being sus-
pected cancer causers and other substances that cause low level chronic
effects over a period of time ; and many of those are irreversible effects.

The inspectors in only 24 percent of the cases that we reviewed had
mentioned seeing or dealing with a workplace that had any substances
in the two highest categories, the two highest risk categories.

On the other hand, in 50 percent of the cases, there was an indication
that they were dealing with a substance in the lowest risk category or
something that was not ranked on that list. o

So, based on that type of information, it looks like they could im-
prove quite a bit on how they are identifying workplaces with the
high risk hazards, and directing inspectors to deal with them and
inclide in their renorts what conditions theyv find

The Cramyan. This is total inspection, health as well as safety?

Mr, Tortex. Onlv health inspections. :

The Cramryan. Just health.
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Are those making safety inspections qualified to go into health as
well as safety, or are there separate categories of inspectors and
investigators?

Mr. Torrex. OSHA now has cross-training of inspectors. They are
trying to develop the capability of safety people to enforce certain
health standards,

I might say, though, that one of the problems with the hygienist
deciding on where to spend his efforts is that he is required to respond
to referrals from safety officers who are out making safety inspections.
The safety inspectors will observe something, such as noise and carbon
monoxide, and refer it to a hygienist. T think 27 percent of the hygien-
ist’s time is taken up with that sort of thing. This leads the hyvgien-
ist to noise and other hazards which probably are important, but I
think you could argue that they are not more important than dealing
with something that causes cancer.

Another thing that gets the hygienists out to workplaces, as op-
posed to their deciding where they want to go on the basis of what
might be there in terms of severity, is the complaint requirement in
the act. This also gets them out to a lot of things that are not as im-
portant as cancer causers.

I think that overall, in the cases we looked at, about a third of the
time the hygienists were able to select where they were going for health
inspections. But there was no basic planning or requirement for them
to go out and specifically seek out cancer causers and other really
dangerous things.

The Cramrman, Whose list was that ?

OSHA’s itself?

Mr. Torrex. OSHA paut this together not too long ago. The purpose
was not to use it for a priority setting system for deciding where to
make inspections. It was to tell the inspector how he should categorize
violations, if he finds any, in terms of whether it is serious or not. That
was the only use intended for the listing. We think they need this kind
of thing for directing their enforcement efforts—to decide where they
are going and what they are to look for.

The Cramsan. T think that judgment. of yours would be ours,
too. This not only on the health side. but also sa fety.

Mr. Torrex. That is true.

In this particular job, we did just cover health. We had a prior re-
port in 1976 that dealt with data available for identifying where the
most serious and most frequent safety and health hazards occurred,
and we had a number of recommendations for improving the existing
BLS data system and accident investigation system to find out what
was causing people to die or be maimed by safety hazards.

We also had a recommendation in the 1976 report to establish a
separate program for obtaining data from workplaces on the severity
and existence of hazardous chemical substances.

The Cramryax. Have your recommendations in both of these areas
been made final?

Is that written in the final report.?

Mr. Torrex. The August 1976 report ?

The Cramyax. Both of these areas, safety and health ?

Mr. Torrex. The 1976 report is final.
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The health standards enforcement job, that 1 was discussing earlier,
15 not yet complete,

The Cramrarax. That is not final. Safety standards enforcement, you
mentioned that, that is final?

Mr. Torrexn. That is part of the report we issued in 1976.

The Cramyax. Has anybody seen that from the staff here? T under-
stand not recently.

It did come out in August of 1976 ¢

Mr. Torren. August 12,

The Cuamyax. Maybe T had better read them, too, because this 1S
exactly what we would hope would come to pass, this kind of rating
and attention to important high risk areas, both health and safety. The
whole objective of the act will be much better served if attention is
put to areas of greatest danger. I think that is evident through Dr.
Bingham's statements and certainly through the President’s comments.

Do you get the impression that there is an appreciation for this
approach ?

Mr. Torres. I think so.

The Cramyax. Thank you, gentlemen, very much.

Mr. Amarr. Thank you.

[ The prepared statement of Mr. Ahart follows:]
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Mr. Chairman and members of the Subcommittee,
I am pleased to appear here today to discuss our

May 10, 1977, report to the Congress entitled,
"Delays in Setting Workplace Standards for Cancer-
Causing and Other Dangerous Substances" (HRD-77-71).
This report deals with the efforts of the Department
of Labor and the Department of Health, Education,

and Welfare (HEW) to develop and issue health standards

under the Occupational Safety and Health Act of 1970.
BACKGROUND

The Congress passed the 1970 act to assure, so far
as possible, safe and healthful working conditions for

every worker in the Nation.

The act authorizes the Secretary of Labor to

establish national occupational safety and health
standards, promote safety and health through employer
and employee information and education programs,

and enforce compliance with standards through workplace
inspections with citations and penalties for violations.
The Secretary delegated these responsibilities

to the Occupational Safety and Health Administration

(OSHA) which was created on April 28, 1971.
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The 1970 act created the National Institute for
Occupational Safety and Health (NIOSH) in HEW to do
occupational safety and health research and related work.
Although NIOSH cannot set standards under the act, one of
its main responsibilities is to provide OSHA with
recommended new or revised standards and scientific
information and criteria for standards.

Occupational safety standards are to prevent injuries

from mechanical, fire, electrical, housekeeping, and

other safety hazards. Occupational health standards are

to prevent illnesses from exposure to toxic substances
and harmful physical agents. Health standards may
require limits on the amount of dust, fumes, or
particulates from a substance that can be in the air
in the workplace. Health standards may also reguire
employers to provide such other measures as protective
clothing, warning labels, and medical examinations.
Because of the critical need for health standards,

we reviewed health standards development under the act.
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THE OCCUPATIONAL HEALTH PROBLEM

It is not known how many of the Nation's estimated
80 million workers are exposed to toxic substances and
other health hazards in their workplaces. According
to several sources, about 2 million chemical compounds
exist today; information on toxicity may be available for
100,000; about 13,000 known toxic chemicals are commonly
used; and about 500 new substances are introduced each
year. In 1975, NIOSH published a list identifying
about 1,500 substances as suspected carcinogens, or
cancer-causing agents.

The Public Health Service estimates that each

year 390,000 new cases of occupational disease appear

and 100,000 workers die from occupational disease.

FASTER STANDARDS DEVELOPMENT NEEDED

Although workers are exposed to thousands of toxic
substances, hundreds of which may cause cancer, standards
had been promulgated under the 1970 act for only 15
substances as of September 30, 1976. Unless the rate
improves, it will take more than a century to establish

needed standards for substances already identified as
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hazards. The problem is compounded because new
substances, which may warrant standards, are being
introduced faster than standards are being established
on existing substances. Thus, the bleak occupational
safety and health conditions which the Congress sought
to improve still exist, and may be getting worse.

The 1970 act became effective in April 1971.
In May 1971 OSHA, as authorized in the act, adopted
standards that had been established under the
Walsh-Healy Act and other Federal laws, and certain
standards that had been developed by consensus groups.

These included exposure limits for about 400 toxic

substances or groups of substances. It has been

recognized that many of these standards, which consist
solely of exposure limits, need revising to update the
exposure limits and to include work practices, employee
medical examinations, and other measures to help
protect workers.

NIOSH's recommendations to OSHA for health standards
usually are included in "criteria documents." These
documents contain scientific data on the effects of

exposure, and other supporting information.




In 1974 the two agencies started a project--referred
to as the "standards completion project"--to revise most
of the estimated 400 standards adopted by OSHA in May 1971.
The plan was to supplement the exposure limits by adding,
where appropriate, requirements for work practices,
medical examinations, and other measures to protect
employees from the substances. NIOSH was to provide
recommendations and support for the revisions, but in
most cases the required NIOSH effort on each substance
was to be far less than the effort usually involved in
developing a criteria document. NIOSH continued to

develop criteria documents on other substances.

As of September 30, 1976, NIOSH had submitted

53 criteria documents to OSHA. The time taken by NIOSH
to complete each of the criteria documents ranged from
1 to 50 months and averaged 22 months. In April 1977
NIOSH told us that, for 13 documents which it had recently
completed, the average time had been reduced to 14 1/2
months.

OSHA had issued final standards on only two of the
substances (asbestos and vinyl chloride) covered by the

53 criteria documents completed through September 30, 1976.
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As of that date, OSHA had had the other 51 documents
for up to 51 months, or for an average of 18 months.
At least 9 of the documents deal with suspected
carcinogens; many others deal with substances that
may cause other severe and irreversible effects.
According to NIOSH estimates, millions of workers are
exposed to the suspected carcinogens and other dangerous
substances. For example, NIOSH estimated that 2 million
workers are exposed to benzene, 1.5 million are exposed
to inorganic arsenic, 175,000 are exposed to hexavalent
chromium, and 80,000 are exposed to chloroform. These
four substances are among the nine identified by NIOSH
as suspected carcinogens.

As of September 30, 1976, NIOSH had given OSHA
its recommendations for 203 of the substances or
groups of substances in the special standards completion
project. Of these, OSHA had had 71 recommendations for
less than 6 months, 65 for 7 to 12 months, 36 for
13 to 18 months, and 31 for more than 18 months.

NIOSH officials said that the hazardous nature of the

substances in the standards completion project warrants

the development of complete standards. OSHA had not
issued final revised standards on any of the substances

in this project.




IMPROVED MANAGEMENT COULD
REDUCE DELAYS

We identified a number of administrative problems
which contributed to delays in completing standards.

First, neither OSHA nor NIOSH had adegquate data
for deciding which of the thousands of toxic substances
should be given priority in developing standards. The
two agencies have a common goal and face the same
problems, but they have made separate, independent
efforts to get data and set priorities. They had not
agreed on the type and source of data needed and, in
many cases, had assigned different priorities to the
same substance. At least six of NIOSH's criteria
documents for recommended standards were not promptly

acted on by OSHA because OSHA considered them to be

low priority. These covered ultraviolet radiation,

hot environments, inorganic flourides, sodium hydroxide,
xylene, and zinc oxide. The six documents were in process
in NIOSH an average of 25 months and, as of September 30, 1976,
had been with OSHA an average of 20 months.

Another problem was that OSHA did not have an
adeguate management information system and controls to
identify and resolve problems which delayed the completion
of standards. NIOSH has had problems in this area but has
taken corrective actions. Neither agency could provide

o
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us complete information on how long each criteria
document or standard development project was in
process, whether work was delayed beyond expected
completion dates, where in the organizations delays
were occurring, and the problems causing delays.
Another problem concerned OSHA's limited use
of emergency temporary standards. Although many
of the NIOSH criteria documents submitted to OSHA
indicated to us that the toxic substances pose grave
danger to workers, OSHA had not issued emergency
temporary standards on most of these substances, as

authorized in section 6(c)(l) of the act. Section 6(c)(l)

requires that OSHA issue an emergency temporary standard

if it determines that employees are exposed to grave
danger because of toxic substances or agents or because
of new hazards, and an emergency standard is needed to
protect employees from the danger.

After discussing the emergency provisions with us in
October 1976, NIOSH strongly recommended to OSHA that
emergency temporary standards be issued for benzene,
hexavalent chromium, and MOCA, a trade name for one of
14 chemicals covered by an emergency standard which is

now expired. OSHA does not have written criteria on the
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conditicns under which emergency temporary standards
should be issued, and had not taken the action
recommended by NIOSH. During discussions with us on
why OSHA had not made more use of the emergency
provisions, OSHA officials raised several issues that
need resolving.

First, according to one official, OSHA might have
difficulty upholding an emergency temporary standard
unless there is direct evidence of fatalities attributable
to workplace conditions. According to a January 1974
decision by a U.S. court of appeals, however, such
evidence is not needed. Second, an OSHA official
told us that OSHA would not use the emergency standard
provisions for any hazards that are already covered
by standards. 1In our opinion, this position is
not consistent with the act and its intent. For example,
at least eight substances.identified by NIOSE as
carcinogens are covered by standards that provide
exposure limits not designed to prevent cancer, and
that do not reguire any other employee protective

measures, Third, an OSHA official said that OSHA's

legal interpretation that an emergency temporary standard

expires after 6 months has caused reluctance to use the

emergency provision. In our opinion, the act does not
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require that an emergency standard expire after 6 months.
Under OSHA's interpretation, unrequlated exposure of
workers to a grave danger would be permitted after

6 months merely because OSHA could not meet the
6-month recuirement. Fourth, an OSHA official said
that requirements should not be included in an
emergency standard unless OSHA had assurance that
industry would be physically able to comply with
such requirements within 6 months. We believe

that the act contains adeguate provisions to allow
industry reasonable time to comply with standards
and that this guestion should not deter issuance of
standards to protect workers from .grave danger.

In January 1977, OSHA announced its intent to propose
regulations under which emergency temporary standards
would be issued for confirmed carcinogens. If carried
out, this would be a significant step toward establishing
the needed criteria. Additional criteria are needed
for substances which, although noncarcinogenic,
pose grave dangers to workers.

On May 3, 1977, OSHA issued an emergency temporary
Standard on benzene, stating that data conclusively

establish that exposure to benzene presents a leukemia

hazard. The standard called for lowering the existing

- 10 -
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exposure limit and for engineering controls, protective
equipment and clothing, employee medical surveillance,
and other protective measures. The standard was to
have taken effect on May 21, 1977. Before that date,
however, a Federal court issued a temporary restraining
order staying the standard's effective date. As of
June 21, 1977, OSHA was awaiting a response to its
motion to dissolve the restraining order.

Another problem causing delays concerned OSHA's
approach to developing comprehensive standards that
prescribe exposure limits and various other protective
measures and work practices. For many of the substances
being considered for standards development, NIOSH or
OSHA officials determined that the data compiled by
NIOSH did not adequately support all of the measures
considered desirable for complete protection. In such
cases, NIOSH has recommended standards based on its view
that workers should be protected promptly with whatever

standards can be supported by the data. But OSHA, instead

of issuing standards containing the measures that were

supported by the data, delayed issuing standards pending
the development of more or better data. Delays of
this nature were evident in OSHA's work on standards
for:
==MOCA and 13 other carcinogens involved in a
court decision to partially vacate an OSHA

standard;
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--benzene, which according to NIOSH causes

leukemia;

--inorganic arsenic, which NIOSH believes can

cause cancer;

~-chloroform, which is also considered by NIOSH

to be carcinogenic;

--and cotton dust, which can cause a serious

lung disease known as byssinosis.
In our opinion, OSHA's approach in such cases has
not been responsive to the act's intent that standards
be promptly issued based on the best available data
and improved later as more or better data become
available.

Another cause of delays in completing standards
was the lack of NIOSH or OSHA policies and guidelines on
the evidence needed to support classifying a substance
as a carcinogen for regulatory purposes. This problem
was evident in the development of standards for cadmium,
beryllium, inorganic lead, benzene, and chloroform. 1In
January 1977 OSHA announced that it intended to propose
regulations setting forth criteria for determining
whether and how substances will be identified and
regulated as carcinogens. The proposed criteria in
the announcement is in line with our views on what
needs to be done. Because OSHA plans to follow the
rulemaking process, it will take at least 6 months
to establish the criteria. 1In view of the importance

of this matter, we Believe that OSHA and NIOSH should

immediately apply the criteria.

- 12 -
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Limited teamwork by OSHA and NIOSH was another
problem contributing to delays. Generally, OSHA did
not get involved in NIOSH projects until a draft
criteria document was prepared. OSHA involvement
in NIOSH decisions to start work on given hazards
would increase the likelihood that OSHA will promptly
act on NIOSH's subsequent recommendations. Earlier
involvement by OSHA would also enable NIOSH to
better consider OSHA's needs in deciding on such
matters as the direction and scope of literature
searches, the issues to be addressed, the desired

protective measures to be included in the standard,

and the evidence to be included in the criteria

document to support the standard. This could eliminate

or reduce OSHA's problems with NIOSH criteria documents.

HEW told us that NIOSH has attempted to cooperate with OSHA.
In connection with the need for better teamwork,

a major responsibility of NIOSH is to develop,

compile, and analyze scientific data to be used as

criteria and support for OSHA standards. However,

OSHA has not placed enough reliance on NIOSH for

doing so. This results in time-consuming duplication

of much of the NIOSH effort and does not promote a

sense of responsibility and commitment in NIOSH to

- 1% -
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provide sound, defensible criteria and support for
standards. OSHA's independent action to resolve problems
with NIOSH's criteria documents relieves NIOSH of its
basic responsibility to provide well-supported
recommendations, and does not give NIOSH a basis for
improving future work.

Another problem affecting the timeliness of
completing standards was the evaluation of inflationary
impact pursuant to Executive Order 11821. We did not
make an in-depth review to evaluate the guality of
inflationary impact evaluations or to identify specific
ways for reducing the time required for such evaluations.
The long periods of time taken for past evaluations,
about a year on the average, indicate potential for
OSHA to reduce the time for future evaluations. OSHA
had not evaluated past cases to determine whether or not
the time taken could be reduced.

Another area needing improvement was NIOSH's
direction and control of its laboratory and field
research activities. During its first 5 years under
the 1970 act, NIOSH did not insure that its laboratory

and field research was, to the extent practicable,

directed to developing data needed for recommending




standards. NIOSH headgquarters officials recognize
this problem and plan to improve the direction and

control of the research program.

NEED TO ASSESS PROGRESS AND

ROTECTING WORKERS

To improve the timeliness of health standards
development, we made a number of recommendations
for actions by OSHA and NIOSH on the problems identified
in our review. A listing of our recommendations
is attached to this statement. Such actions by themselves,
however, may not be adeguate to provide prompt protection
against many of the toxic substances.

Labor and HEW had not made a thorough assessment
of the total needs for health standards, how long it
will take to produce them with current funding levels, and
whether increased funds could be effectively used to
increase their production. We believe that such an
assessment is needed to enable thé agencies and the
Congress to adegquately consider such alternatives as
increasing funds for health standards development and/or
putting more emphasis on informing and educating

employers and workers about toxic substances.
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Accordingly, we recommended that the

Secretaries of Labor and HEW:

-~Estimate, based on the best available data,
the total needs for health standards and
how long it will take to complete them with
existing funding levels.

-=-Determine whether and to what extent
additional funds can be used effectively
to (1) speed up standards development
and (2) increase efforts to inform, educate,
and train employers and employees on toxic
substances.

We recommended also that:

==1f additional funds can be used more effectively,
the Secretary of Labor allocate more funds to
health standards development and health
information, education, and training activities.

~-The Secretary of HEW require that decisions on
how much effort to devote to standards development,
as opposed to other NIOSH worker protection
programs, be based partly on OSHA's ability to
act promptly on recommended standards.

AGENCY COMMENTS

On March 4, 1977, we gave the Departments of Labor
and HEW a draft report on the results of our review
and asked them for comments.

By letter dated April 12, 1977, Labor told us that,
because of the recent appointment of a new Assistant

Secretary for Occupational Safety and Health, and the

serious issues which must be considered, the Department

preferred to defer its comments until after our
final report was issued.

o IS
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HEW commented on the report draft by letter
dated April 12, 1977. HEW provided extensive

comments and suggestions, but for the most part

did not say specifically whether or not it agreed

with our recommendations. HEW cited the large number
of substances already covered by its recommendations
to Labor and said that it will have recommended
standards for about 5,000 substances by 198l.

Under the Legislative Reorganization Act of 1970,
both Departments will be required to comment on actions
taken on the recommendations in our final report on

or before July 11, 1977.

Mr. Chairman, this concludes my prepared
statement. We will be pleased to answer any questions

that you or other members of the Subcommittee may have.
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ATTACHMENT

RECOMMENDATIONS BY
THE GENERAL ACCOUNTING OFFICE

OSHA and NIOSH should establish a single program
for obtaining and using data with which to decide
on priorities for health standards development.
The program should be along the lines recommended
in our August 1976 report. (Chapter 3)

OSHA and NIOSH should work together to develop
uniform priorities for substances, industries,

or industrial processes. (Chapter 3)

OSHA should establish project planning and reporting
systems to provide for (1) setting milestone and
completion dates for each standards development
project, (2) making regular and periodic reports
that compare planned and actual progress and
explain any delays, and (3) maintaining complete
files on each project. The system should be
applied to each recommended standard received

and to be received from NIOSH, and to any
standards development effort initiated or to

be initiated by OSHA without a recommendation

from NIOSH. (Chapter 4)
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OSHA should define grave danger to include
exposure of workers to a toxic substance or
harmful agent which has resulted or can result

in incurable, irreversible, or fatal harm to
health. (Chapter 5)

OSHA should issue emergency temporary standards
in all cases where they are needed to protect
employees from grave danger, including any

such dangers posed by toxic substances or

harmful agents covered by inadequate standards.
(Chapter 5)

OSHA should require that emergency temporary
standards remain in effect until superseded by
permanent standards. (Chapter 5)

0SHA should promptly issue emergency temporary or
permanent standards on toxic substances to regquire
needed protection that can be supported by
available evidence, and should revise and add to
such standards as more and better evidence becomes
available. (Chapter 5)

OSHA and NIOSH should establish and use, in
consultation wi;h the National Cancer Institute,
a common policy and guidelines for developing

and reviewing evidence and deciding whether a

=19 =
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substance should be regulated as a carcinogen.
The policy and guidelines should be at least as
stringent, in terms of protecting workers, as
those applied to substances in the past and
upheld by Federal court. (Chapter 6)

OSHA and NIOSH should establish and implement
an agreement under which:

--0SHA will rely on NIOSH to provide the
scientific information needed to support
standards. This should include NIOSH
defending its evidence at public
hearings and court proceedings.

--0SHA will not duplicate literature
searches and reviews on substances
covered by NIOSH literature searches
and reviews.

-=0SHA will provide its views to NIOSH
before NIOSH starts a project to
develop recommended new or revised
health standards or to update previous
recommendations, and OSHA will inform
NIOSH when it disagrees on the priority
that should be given to the project.

--For each project, NIOSH will obtain
OSHA's views on the direction and
scope of the literature search, the
issues to be addressed, the protective
measures to be considered, and the
evidence to be sought for support.

--0SHA will participate in NIOSH meetings
to review and discuss draft criteria
documents.

--0SHA will provide feedback to NIOSH on
problems that may arise concerning the
validity of, and scientific evidence
for, NIOSH's recommended standards and
work with NIOSH in resolving such
problems. (Chapter 7)

T
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OSHA should review and formally report to the
Secretary of Labor on why inflationary impact
evaluations have taken so long and whether
steps can be taken to complete such evaluations
in less time. (Chapter 8)
OSHA should decide which substances in the standards
completion program do not warrant standards and
expedite the completion of any required inflationary
impact evaluations on the remaining substances.
(Chapter 8)
NIOSH should take the following steps before
starting research projects:
-=Identify those substances or hazards on

which NIOSH has decided to develop or

update criteria and recommendations for

standards, and ascertain whether they

are in line with NIOSH priorities.

-=-Conduct complete literature searches on
those substances to identify specific

needs for research in light of existing
literature.

--Require that each research project be
directed to fill a specific need identified
by such literature searches, or an
explanation be made as to what other
specific need the project is to fill.

--Require that research needed in two
or more NIOSH research branches be
coordinated so that, to the extent
practicable, all such research can be
done simultaneously for input to
recommended standards and support.
(Chapter 9)

- 21 =
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NIOSH should maintain records to readily

the results of research and the use made

such results. (Chapter 9)

OSHA and NIOSH should estimate, based on the

best available data, the total needs for health
standards and how long it will take to develop
them within existing funding levels. (Chapter 10)
OSHA and NIOSH should determine whether and to
what extent additional funds can be used to

speed up standards development and increase
efforts to inform, educate, and train employers
and employees on toxic substances. (Chapter 10)
If additional funds can be used effectively, OSHA
should allocate a greater portion of its funds

to health standards development and health
information, education, and training activities.
(Chapter 10)

NIOSH decisions on how much effort to devote to

standards development, as opposed to other NIOSH

worker protection programs, should be based partly

on Labor's ability to promptly act on recommended

standards. (Chapter 10)
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The Cuamman, Mr. Edward Baier, Deputy Director, National
Institute of Occupational Safety and Health, and associates, would
you come forward.

We welcome you.

STATEMENT OF EDWARD BAIER, DEPUTY DIRECTOR, NATIONAL
INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH, ACCOM-
PANIED BY VERNON ROSE, DIRECTOR, DIVISION OF CRITERIA
DOCUMENTATION AND STANDARDS DEVELOPMENT, NIOSH; AND
KENNETH KOLSKY, OFFICE OF PROGRAM PLANNING AND
EVALUATION, NIOSH

Mr. Barer. Thank you, sir. It is good to be here.

With me today are Mr. Vernon Rose, Director of the Division of
Criteria Documentation and Standards Development, on my right,
and Mr. Kenneth Kolsky, Office of Program Planning and Evalua-
tion, on my left.

We are pleased to appear before you today to review the contri-
butions NIOSH has made to provide a safe and healthful work
environment for the men and women in the Nation’s workforce. We
will also respond to some of the recommendations made by the Gen-
eral Accounting Office (GAO) in a recent report charging that
administrative weaknesses have caused delays in developing stand-
ards to protect workers from cancer-causing and other dangerous
substances.

In their report, GAO evaluated the NIOSH system for setting
priorities, developing recommended standards, identifying carcino-
gens, and directing our research program.

There are at present more than 80 million workers in the United
States employed in over 5 million establishments. More than 87 per-
cent of these businesses employ 25 or fewer employees. Many of these
workers are, often unknowingly, exposed to a large number of hazard-
ous physical and chemical agents.

The NIOSH 1976 Registry of Toxic Effects of Chemical Substances
lists almost 22,000 different chemical substances, the majority of
which were known by two or more different names.

As we testified before this committee last month, over 70 percent of
the exposures identified during our National Oeccupational Hazard
Survey were recorded as trade name products for which the chemical
composition was not known to the company or the workers using the
material. Based on this survey and other available information, we
estimate that as many as 880,000 workers, or 1 percent of the current
labor force currently face full or part-time exposure to OSHA -regu-
lated carcinogens. One in every four American workers—approxi-
mately 21 million—may be currently exposed on their a full-time or
part-time basis to an OSHA -regulated hazardous substance.

Furthermore, the approximately 400 chemicals currently regulated
by OSHA form only a small proportion of the potentially dangerous
industrial chemicals to which workers are being exposed.

The Council on Environmental Quality has indicated that 700 new
chemicals are introduced in commerce every year.
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The magnitude of occupational illness affecting these workers is
also difficult to determine. We have roughly estimated that as many
as 100,000 Americans may die each year from occupational diseases.
That figure was derived by examining mortality rates for persons em-
ployed in a wide variety of occupations and comparing these rates with
mortality rates of the general population, taking into consideration
such factors as age and socioeconomic level. Occupational groups
whose mortality rates were greater than those in the general popula-
tion were considered to have an excess death rate attributed to their
working environment after adjusting for socioeconomic factors.

Occupational exposures also play an important role in the 80 or 90
percent of cancer that is considered to be caused by environmental fac-
tors. Geographic analysis of U.S. cancer mortality from 1950 to 1960
reveals excess rates for cancer of the bladder, lung, liver, and cer-
tain other organs among men in 139 counties where the chemical in-
dustry is concentrated. An increasing number of chemicals are shown
to be carcinogenic in experimental animals or in humans.

Since production of chemicals in this count ry has doubled every 5
years since World War 11, the incidence of cancers with long latency
periods may rise significantly in the future.

A major problem in securing more precise figures on the extent of oc-
cupational illness is that such diseases are too often improperly diag-
nosed and vastly underreported. NTOSH field studies and health haz-
ards evaluations indicate that the problem of occupational disease is
far greater than is generally recognized by employers, employees, and
the general public.

A NIOSH survey on the prevalence of medical conditions in se-
lected small industries in Washington and Oregon found that the
prevalence rate of occupational disesse was 28.4 per 100 workers. Hear-
ing loss was the most frequent condition, 28 percent, followed by skin
conditions, 18 percent, lower respiratory conditions, 14 percent, low
grade toxic effects. 14 percent, upper respiratory conditions, 11 per-
cent, and eye conditions. 9 percent. Anemia, diseases of the musculo-
skeletal and connective tissues and other conditions accounted for the
remaining 6 percent.

Since the purpose of this study was to determine how much pre-
viously unreported data about occupational disease could be obtained
by the study method used, it is difficult to extrapolate national esti-
mates from these figures.

Plants were chosen where investigators were likely to find evidence
of occupational illness, and the study was not designed to identify
chronic diseases, such as cancer, where causation could not have been
easily established without long-term studies.

The significance of this study is that 90 percent of the occunationally
related medical conditions observed had not been reported on work-
ers’ compensation claims or OSHA reporting forms. Since many of
the conditions recorded are also found in the general population,
they were probably not recognized as job related by the employer, the
emnlovee, or his regnlar physician.

Although occupational exposures are a factor in virtnally every
field of clinical medicine, physicians are rarely trained to take oc-
cunational histories and seldom take occupational factors into con-
sideration in their diagnoses. Occupational diseases are often slow
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to develop, and symptoms are frequently attributed to diseases found
in the general population or with changes resulting from the aging
process or with effects of smoking, alcohol, or drugs. The cause and
effect relationship between workplace exposures and certain diseases
may be apparent only to the highly trained occupational health
specialist.

We have recently developed a “Guide to the Work-Relatedness of
Disease,” which is designed to aid State agencies, physicians, and others
concerned with occupational disease compensation. The guide presents
one method for assembling and evaluating evidence that may be rele-
vant in determining whether a disease is work related. It also con-
tains a list of occupations with potential exposure to selected agents.

In discussing the magnitude of the problem, we should not overlook
the need for an adequate number of qualified safety and health profes-
sionals. It is conservatively estimated that an additional 1,000 cer-
tified occupational physicians and approximately 20,000 physicians
with short-term occupational health training are needed to insure
that workers receive adequate medical care. We estimate that an
additional 4,000 certified industrial hygienists, 4,700 safety profes-
sionals, and over 25,000 oceupational nurses are also needed.

To begin to meet this need, this year NIOSH will begin funding
educational resource centers. Under the centers program, training
grants will be available for schools of occupational medicine, nursing,
public health, and engineering to work cooperatively to provide oc-
cupational health and safety training. This training will include cur-
riculums and short courses for physicians and nurses practicing part
time in the field of occupational health, as well as residencies in oc-
cupational medicine and degree programs in nursing, industrial
hygiene, safety engineering, and related disciplines. The centers will
serve as a consultative resource for labor, industry, State and local
agencies, and other educational institutions.

In passing the Occupational Safety and Health Act of 1970, Con-
gress recognized that there were serious gaps in the recognition, evalua-
tion, and control of occupational hazards. Although major advances
have been made in closing those gaps in the last 7 years, the
problems are still with us.

In 1976, and again last month, GAO has charged that data on the
extent, severity, and causes or potential causes of occupational health
problems were not adequate to establish priorities and set standards
for thousands of toxic substances.

We would agree that lack of an adequate surveillance system for the
identification of hazardous exposures and the resulting adverse effects
is one of our most serious problems,

The National Occupational Hazard Survey was an initial endeavor
to identify and ecategorize the use of hazardous materials in the work-
place. Although that information is proving extremely useful, we rec-
agnize that it is rapidly becoming dated and more detailed followup
surveys are needed. Toward that end, NTOSH is presently developing
plans to make more effective use of records obtained from OSHA and
from employers for surveillance purposes.

NIOSH has learned that workers and employers are often not aware
of what they are exposed to largely as a result of trade name products
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which do not identify their composition. In many instances, the com-
position was considered a trade secret. . '

Development of a uniform system for reporting occupational medi-
cal data would also facilitate the collection and analysis of workplace
health and safety problems. To accurately document an increase in
cancer morbidity and mortality, for instance, we must first have an
accurate count of the number of people employed in each occupation.
We must be able to link a general occupational category with a specific
job category. That is, we need to know whether a janitor worked in a
business office or a chemical plant. Then we must have a means of link-
ing new cancer cases and deaths to various occupational groups.

The ideal method for linking new cancer cases with occupational
groups would be to require that cancer be a reportable disease in every
State with a standardized reporting format which would include
occupation and place of employment. Such a system does not now exist.

Failure to code occupations on death certificates and lack of occupa-
tional information on existing tumor registers make our job more
difficult. Currently, we must use whatever records are available, in-
cluding existing tumor registers, hospital records, and records avail-
able in States where cancer is a reportable disease.

Once the cancer case is linked to an occupational group and place of
employment, we can use various industrial directories to link the oceu-
pation with a standardized industrial category. Hopefully, we would
then have information that would enable us to identify excess cancer
rates in a given occupation within a given industry.

Unfortunately, at a time when the need for better medical and en-
vironmental data is becoming more and more apparent, the trend
seems to be toward restricting Federal access to those data. Employers
are becoming inereasingly reluctant to permit NTOSH acecess to work-
places and plant records, and we are being forced to take legal action
to use our right of entry.

Since the passage of the Tax Reform Act of 1976, NTOSH has not
been permitted to use Internal Revenue Service taxpayer address infor-
mation in locating and determining vital status of workers as we had
in the past. Senator Gaylord Nelson and Congressmen William Steiger
have introduced bills which, if passed, would again permit us access to
IRS data for our studies.

Another such example is a proposed amendment to H.R. 3. the
medicare, medicaid anti-fraud and abuse amendments, which would
prohibit Federal employees from access to personally identifiable
medical records without the specific consent of the individual involved.
If the prohibition on our access to IRS data remains in effect and if the
prohibition on access to individually identifiable medical records is
enacted, the ability of NIOSH to obtain adequate data for priorities
and standards recommendations would be severely hampered.

We would agree with GAO that we have not had complete informa-
tion upon which to base priorities and develop eriteria documents. Tt
bas been our policy to act on the best scientific data available, pointing
out research gaps where they exist and updating our recommendations
when better information becomes available.

Originally, our priority system consisted of estimating the number
of workers potentially exposed to a hazard and evaluating the severity
of its effect. Through this method, eriteria for recommented standards
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were developed for many of the most serious agents, including asbestos,
benzene, beryllium, lead, mercury, silica and noise, The NIOSH
priority system has since been revised to also consider new information
relating to toxicity or carcinogenicity, toxicity reports on substances
which have no OSHA consensus standard, and recommendations from
Government agencies, professional societies, trade associations and
unions.

The priority system has been flexible enough to allow us to develop
recommended standards for substances that we had not previously rec-
ognized as high priority hazards, such as Kepone, vinyl chloride, 2-
nitropropane, and phenyl beta naphthylamine.

Because new information is constantly being developed the sub-
stances on our priority list are periodically reevaluated. This new in-
formation on hazards is obtained through research reports, the NIOSH
National Occupational Hazard Survey and the Registry of Toxic Ef-
fects of Chemiecal Substances and associated subfiles.

We also receive information from the World Health Organization,
and from comments on our proposed priorities published in the Federal
Register.

(GAO recommended that NIOSH and OSHA establish a single pro-
gram for considering priorities in developing health standards. We
will continue to seek guidance from OSHA in developing our research
priorities, as we have in the past. However, priorities for a regulatory
agency may tend to be affected by problems that they encounter in
standards setting and compliance activities and for which they need
short-term resolution.

As a research agency, NIOSH must schedule most projects 1 to 2
years in advance and take into consideration research gaps that may
not yet be apparent to the regulatory agency. Thus, while there will
be a commonality of priorities between NIOSH and OSHA, they will
not necessarily be identical because of the different responsibilities of
the two agencies.

NIOSH has transmitted more than 60 eriteria documents recom-
mending new health standards to the Department of Labor. These cri-
teria documents include recommendations for an environmental limit
for workplace exposure, as well as recommendations on the use of labels
and other forms of warning, type and frequency of medical examina-
tions to be provided by the employer, sampling and analytical methods,
procedures for technological control of hazards, and suitable personal
protective equipment.

In addition, under a joint standards completion program with
OSHA, we have developed draft technical standards for most of the
consensus health standards. This program was not designed to ques-
tion existing environmental limits, but to supplement them with
procedures for informing employees of hazards, monitoring tech-
niques, engineering and control mechanisms, and medical surveillance
programs.

Once these recommendations have been promulgated into standards,
and these standards are enforced, workers should be protected from
many of the most serious occupational exposures.

NIOSH has made dramatic progress in reducing the average time
it takes to produce a eriteria document to the present 13 months per
document. For fiscal years 1972 to 1975, NIOSH transmitted from
five to seven criteria documents a year to the Department of Labor.
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In fiscal year 1976, we transmitted 29 criteria documents. Our current
schedule calls for 24 documents a year.

Increasingly, we are developing single documents covering groups
of substances with similar chemical, toxicological or pharmacological
characteristics. We are also developing documents on industrial proc-
esses such as coal gasification, coal liquefaction, roofing, and welding.
These process documents will be based on a number of single hazard
criteria documents which we will update and relate to specific indus-
trial processes.

e are presently developing a criteria document that will contain
a recommended standard for exposure to pesticides during their
manufacture and formulation. This document will provide recom-
mendations covering the majority of the 1,800 pesticides listed in the
1976 edition of the NIOSH Registry of Toxic Effects of Chemical
Substances.

Of the 96 criteria documents planned for fiscal years 1978-81, 24
will deal with single chemical compounds, and the remaining 72 will
cover groups of compounds or workplace processes,

Based on these estimates, we expect that, in addition to the 1,800
pesticides previously mentioned, the NIOSH ecriteria documents
oriented toward groups of hazards, and processes or industries will
cover more than 3,000 hazards by 1981. Thus, the Institute will be
de\-'eloEing recommended health standards which will apply to over
4,800 chemical and physical agents during this period.

The GAO report criticized NIOSH and OSHA coordination in
the development of standards. It has always been our policy to invife
OSHA to participate during our criteria document reviews, Further.
more, we have offered OSHA our assistance in translating criteria
documents into occupational health standards. We have conducted re-
search to answer their specific questions that have arisen during the
standards development process for asbestos, coke ovens, 14 carcino-
gens, vinyl chloride, lead, cotton dust, benzene, sulfur dioxide, and
beryllium. We have also provided experts to testify at all OSHA
public hearings and to assist in the questioning of witnesses.

We would agree with GAO, however, that NIOSH and OSHA
haye had difficulty synchronizing our efforts in developing stand-
ards. We will work closely with the present Assistant Secretary of
Labor for Occupational Safety and Health, Dr. Eula Bingham, and
her staff to resolve any remaining problems in this area.

Our regular monthly meeting with OSHA at both the policy and
working level have proven helpful in coordinating our programs, We
also have many staff level contacts outside the context of these regular
meetings. We believe it is important to coordinate our work in this
area so that standards can be established which effectively control
workplace exposures.

We do not agree with GAO, however, that the criteria document
production should be limited to the number of standards that OSHA
is able to promulgate. Criteria documents have a value even before
being translated into enforceable standards. They are widely distrib-
uted and many companies use them as a basis to control hazards even
though the documents do not have the force of law. They provide a
thorough review of the existing literature and state of knowledge
on a hazard and serve as an impetus for further research by NIOSH
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and others. They are also being utilized by other Government agencies
and by international bodies, such as the World Health Organization,
as the basis for developing international permissible limits for occu-
pational exposures.

NIOSH supports GAO’s recommendation that a uniform policy be
established for identifying and regulating cancer-causing chemicals.
We have always attempted to evaluate all data relevant to establish-
ing a recommended occupational standard and have placed primary
importance on any data relating to carcinogenicity in experimental
animals or humans. Criteria documents now contain a separate subsec-
tion in which the data pertaining to carcinogenicity are summarized
and highlighted.

Scientific opinion on the kind of evidence used in eclassifying a
substance as a human carcinogen has been changing over the past few
years, and NIOSH policy has reflected some of those changes. Certain
experimental techniques, such as in vitro assays, have only recently
been available and the use of individual case reports is given greater
weight than in the past.

As new information has become available on ecarcinogenicity,
NIOSH has revised a number of criteria documents. When NIOSH
initially developed criteria documents on benzene, beryllium, and
chloroform, we presented data giving some indication that the sub-
stances might be carcinogenic. However, in all three cases, we con-
sidered the data inconclusive at that time and did not label the
substances as suspect human carcinogens. After the documents were
transmitted, new information on carcinogenicity became available. As
a result, we reassessed our earlier position and labeled all three sub-
stances as carcinogens and transmitted revised recommended stand-
ards to the Department of Labor.

Approximately 70 percent of the Institute’s research is directed
toward developing or modifying criteria for recommended standards
to prevent future occupational exposures. The current research pro-
gram is focused on the following eight categories that we feel deserve
special emphasis—general research on support of standards, oceupa-
tional carcinogenesis, respiratory disease, reproductive hazards, con-
trol technology, safety, behavioral and motivational factors, and
energy.

It 1s clear from the legislative history of the Occupational Safety
and Health Act that Congress also intended for NIOSH to conduct
some research not directly related to developing criteria for recom-
mended standards. Some examples of this kind of research include be-
havioral research on how job stress affects health and job performance,
development of analytical methods, development of personal protec-
tive equipment, and development of a more adequate surveillance
system.

" We also attemnt to strike a balance between short-term research
needed to assist OSHA at a standards hearing or with a compliance
problem, and long-term research that will assist in developing criteria
for standards in the years to come.,

We believe that the GAO report failed to recognize the need for
research not directly related to providing data for recommended
standards, as well as the long lead time required for much of our re-
search programs.
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In addition, the GAO report did not give adequate recognition to our
increased e'mph.lqm on monitoring the achievements of our research
program. Within the last 2 years, we have instituted a sophisticated
program planning and evaluation process to establish and monitor
progress toward well-defined objectives. This evaluation system allows
NIOSH to not only monitor achievements but also identify potential
problems for early resolution.

NIOSH research provides evidence that large numbers of workers
have already been exposed and are continuing to be exposed to a wide
variety of potentially harmful chemical and ph\ gical agents. Most of
these workers are unaware of how these exposures may affect their
health.

When we testified before this committee last month, we were asked
to provide estimates of the resources involved in at least notifying
those workers whose records were examined during NIOSH epide-
miologic studies of their potential exposures.

In reviewing our research activities for the past 10 years, we have
identified 35 epidemiologic studies directed toward over 25 different
regulated substances. These included five regulated uuunn;_rr_‘ns and
four substances that we have recommended be regulated as carcino-
gens. These NIOSH studies involve over 100,000 ‘workers. This does
not include other workers at the same plants whose records we did not
review and workers exposed to the same substances at plants we did
not. study. It also does not include workers whose records were ex-
amined in research programs conducted by other Feder .1] agencies.

We currently estimate that it would cost us more than $ 300,000 and
10 to 30 man-years to notify those individuals whose records we have
on file of their past occupational exposure. This would cover the costs
of obtaining addresses, composing, printing, and mailing letters, and
operating a “hotline to answer questions resulting from the letter. lho‘«p
costs assume that NIOSH would have aceess to services of the Social
Security Administration and the Internal Revenue Service to obtain
last known addresses of the individuals to be notified. Again, this cost
estimate does not include the resources needed to inform any poten-
tially exposed individuals not specifically included in our studies.

We estimate that it would cost perhaps $24 million each year to
provide appropriate medical surveillance to the same number of
workers. Such medical surveillance could vary from a one time
simple physical examination for a former worker exposed to an or-
ganie, agricultural dust to considerably more complex examination
that would need to be provided once or twice a year for the lifetime
of a worker exposed to a carcinogen. The substantially increased
costs of providing a system for medical followup ecould prompt the
decision to limit Federal responsibility to the more manageable task
of notifying workers,

While we do not feel it is a Federal responsibility to provide medi-
cal care for such exposures, we feel that NIOSH should provide
leadership in working with other Federal agencies, State and local
governments, private industry, academic institutions, and unions in
a cooperative effort to assure that individuals desiring followup have
access to medical care.

For example, we could make medical surveillance recommendations
developed during the standards completion prdgram available to




those in the medical community who may need additional informa-
tion about examinations for exposed workers. We could work jointly
with the National Cancer Institute to develop recommendations for
medical surveillance of people exposed to chemical carcinogens.

(learly workers have a right to know whether or not they are ex-
posed to hazardous chemical and physical agents regulated by the
Federal Government. However, this right is linked to a complex series
of problems which must be resolved if we are to take seriously the
right that “no employee will suffer diminished health, functional
capacity, or life expectancy as a result of his work experience.”

The following are among the major gaps in dealing with past ex-
posures to occupational health hazards:

The widespread use of trade names makes it difficult to know
exactly what substances are used in the workplace. The lack of con-
sistent monitoring and recordkeeping makes it difficult to assess
worker exposure to individual agents.

There is no mechanism for notifying and providing medical care
to workers who have left their jobs for one reason or another.

Workers covered by the Occupational Safety and Health Act have
not been provided transfer and wage retention protection when their
functional capacity has been impaired, or when they are at increased
risk of illness as a result of occupational exposure.

State workers’ compensation systems do not adequately identify
or equitably deal with occupational health problems. Diagnosed oc-
cupational “diseases are generally not adequately compensated and
little or no provision is made for workers who have been exposed to
toxic agents, including carcinogens, but who are not yet clinically ill.

Most existing health insurance policies do not provide for diagnostic
procedures or followup examinations made necessary by workplace
exposures.

Much has been said about the high costs to industry and ultimately
to the consumer of instituting more stringent occupational safety and
health standards. However. if the hidden costs of past and present
workplace exposures were clearly identified and borne by the indus-
tries exposing workers, we believe that it would be less costly to
society, as well as to the industries involved, to institute monitoring
procedures and engineering controls to insure workplace exposure
levels that will prevent occupational disease.

Mr. Chairman, we will be pleased to answer any questions that you
or members of your subcommittee may have.

The Caamman. That last point you make is one that appeals to me.
This is the other side of the economic impact—the impact if you do
not have methods or find ways to reduce the risk.

Mr, Bater. Yes, in terms of that, at many of the OSHA public hear-
ings, we always said economic feasibility was limited to what it cost to
control. but it does not show the cost if you do not control.

The Caamryax. I tried to point that out last night.

Take kepone; I would think that people would recognize that the
economic impact of not knowing and reducing the hazard is monu-
mental

Mr. Bater. Yes, it is.

The Crarraax. The use of trade name keeps the user from knowing
the ingredients within the compounds, is that what you are saying?
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Mr. Barmr. It actually goes beyond that, Senator. The formulator
quite frequently does not know what is in the trade name product.

When we were querying processors, people who provided trade name
products to industry that we identified during our national occupa-
tional hazard survey, we asked them, “What is in the trade name
product that you are selling or providing?” They quite frequently
told us that they could name some of the ingredients, lI.ml some of the
other ingredients that they added are, in fact, trade name products.

People are actually buying trade name products, reformulating and
making other trade name products.

In many cases, the formulator does not know what the composition
of the materials are.

The Cramyan. That is similar to the generic drug question. We
went through that debate, started that debate during the 1950’s, and
it is still with us, I guess, is it not ?

Mr. Barer. I guess it is, yes.

The Cuarryan. The same idea though, is it not ?

Mr. Bater. It was interesting when you mentioned the kepone situ-
ation, when NTOSH first became involved with it, some of our scien-
tists went to the local drugstores and asked “Do you have any prod-
ucts that contain kepone?” And the druggist said, “Certainly.” He
gave us two or three.

Somehow or other, that was labeled—at least some companies
labeled kepone on their products.

I bring that up as a matter of interest.

Did you have something to add ?

Mr. Rosk. I was going to mention that under the funeicide, rodenti-
cide, and pesticide legislation, which is separate. There are much
stronger requirements for labeling on containers that specific con-
stituents of the pesticide or spray can that is being used and, there-
fore, it does afford more knowledge as to what is being used specifically.

But such requirements do not exist currently for all the other chem-
icals that are being used in the workplace or, many times, the consumer
situation. This is one reason why NIOSH prepared a criteria document
on labeling hazardous substances and transmitted it to the Depart-
ment of Labor several years ago.

I think Dr. Bingham mentioned this morning this was one of her
high priority items for regulation in the near future.

The Cramymaw. Imissed that if she said it.

I wonder if sufficient authority exists in law to enable OSHA or
NTOSH to make a demand and make that a requirement. Could that
be put in a standard ¢

The nonmanufacturer who was using a product does not know what
is in it. Then we look to the person that sells it to him. and he does not
know, because he buys the trade names to combine for his product.

Mr. Rose. There is one strategy—I do not know whether this is
being followed by the Department. of Labor, T do not mean to speak
for them in this matter—but possibly by requiring the employer in
his own workplace to provide information to his employees on what
substances they are exposed to. He can require the people who supply
to him a detergent or chemical, or whatever he is going to use, that
when they sell it to him that they must provide him this information.
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Otherwise, he would not purchase it. Because he would then be violat-
ing the law, the regulation, if he could not, in turn, tell his own
employee. '

So there is possibly a mechanism here whereby you work back to-
ward the original supplier.

I do not know if that is the basic strategy or not.

The Cuammax. The other way, and I guess this could be done by
law, is to require labeling of contents for any products placed on the
market. That is where we run into our problems.

Mr. Rosk. Yes, sir,

Mr. Barer. There are some problems with small employers, too.

If you are a large employer, and you are buying products, you can
refuse to buy them unless you have that information. If you are a small
employer, they might say, “Try to find a substance some place else.”

The Cmamyax. Then, going back to the first person in the chain,
the first manufacturer, we get into the protection of the trade secrets.

Mr. Rose. That is correct.

The Cramrman. By the way, if it goes that route, we have no au-
thority here in this committee. It is the Commerce Committee, The
need is there. That is certain.

Mr. Barer. The act says the employer shall inform the employees of
what they are exposed to. It is as simple as that. It is fairly simple
language. It makes a statement very clearly, but it is the mechanism
of doing that. That is the complex issue.

The CaamMAN. A couple of questions further.

This has been an excellent and immensely helpful statement. I
wanted to ask you a little bit about health hazard evaluations. You
have authority to conduct these.

I wonder just how widely the authority has been used?

Have you often been called upon to use health hazard evaluation
authority ?

Mr. Baier. This is a complex issue administratively within NIOSH.

In its simple terms, any employer or authorized representative of
employees can call upon NIOSH to evaluate a workplace. This is lim-
ited to air contaminants. Tt does not include physical agents.

So if there is a noise problem or heat stress problem or some other
issue which is not a chemical contaminant, that section of the act
does not mandate to NIOSH specific authority to investigate it. Other
requests that fall into this category are requests for assistance from
other governmental agencies. However, we can do these under our tech-
nical assistance program.

Now, the way we began this initially, the health hazard evalua-
tion réquest was investigated, and a report was provided to the em-
ployer and to the employees, either through posting or separate copies.
In other words, everyone in the facility was made aware of the
situation.

We also informed the Occupational Safety and Health Administra-
tion of the results of our study.

. Our fundamental problem with this is if a compliance officer goes
into a workplace in which there are, say, four or five air contaminants,
and the way the regulations are written, if that compliance officer
investigated each of these and found each to be less than the current
standard, it is within compliance. NTOSH’s role here is to look at
combined effect. In so doing, you cannot simply turn these out on a
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mass production basis. Some of these involve developing sampling
procedures, what does the chemist do when they get the sample ¢

We often do not have good analytical methods, and we have to work
on those.

As a result of that, there has been a delay in our responding to these
at a rate that we expect we might be able to do this. For that reason, I
think that maybe some people would normally be requesting these who
are not because of the delay time.

Also, it is one of these problems that if we advertise a service

The Cramyax. You would be inundated.

Mr. Baier. That would delay our time frame even more. Tt is a dif-
ficult situation to be in.

The Cramrsan. How many requests? Do you have a figure in mind ?

Mr. Barer. We do about 100 health hazard evaluations and another
100 technical assistance efforts a year. I do not know what the total
was today. We could provide that.

We do not have an exact number, but 100 a year is probably a good
estimate.

The Cuamyax. What kind of support force do vou have and where
are they located? Are they all NIOSH people—is it a regional
distribution ?

Mr. Bater. We try to do it two ways. The program that handles it is
located in Cincinnati. We generally have 1 or more industrial hy-
gienists in each of the 10 regional offices.

They generally make the first investigation out of the regional
operation, and then the backup medical team comes out of Cincinnati.
Quite frequently, the regional staff also helps.

The Cuamman. Everybody emphasizes the importance of educa-
tion of professionals and training of people in occupational health
activities.

I wonder how the curve looks on those who are in education or
training in this area?

Is it increasing significantly ?

Mr. Bamer. The only data that T can cite off the top of my head is
the study that was done this past year. There are about 12 or 13 orad-
uate schools which grant advanced degrees in industrial hygiene. These
12 or 13 schools last year graduated roughly 75.

To give you an estimate, there is a group called American Board of
Industrial Hygientists who board certify industrial hygienists, simi-
lar to board certification in other specialties. They have been certify-
ing since 1961, and the latest count was somewhere between 900 and
950 board certified industrial hygienists.

The 75 that vou add does not help that much. The attrition rates
through retirement or death is probably exceeding the influx.

The Cramyax. Have very many medical schools gotten the word
and included occupational disease in the eurriculum ?

Mr. Barer. We could not, find five resident physicians in the United
States in occupational medicine the last time we looked, which was
recentlv. We were trying to identify five people. We could not do that.
It is a shortage in all of these areas.

The Caamrman. Of course, some of the diseases are unique to an
occupation, are they not ?

Mr. Barer. Unfortunately, most diseases that we see as a result of
occupational exposure look like other diseases that occur naturally
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or normally in the general population. Therefore, they are quite fre-
quently missed as being diagnosed relating back to the occupation,

If you are talking asbestosis, certainly that is an occupational dis-
ease. But, then again, it might well occur in the general population.

Mr. Rose. Twould like to expand on that one point.

Mr. Baier mentioned in his testimony that we have developed a
guide to work-related diseases. I think it patterns some early thinking
possibly about some legislation that the Senator has been drafting or
introduced in the area of workmen’s compensation.

I have also personally looked at some of the work that has been done
in England. There, they have had extensive systems for a number of
years providing notes, called “Notes to Physicians on Occupational
Diseases,” where they identify specific ties to occupations or type of
occupations for specific diseases, and then diagnose the particular
factors for the physician to look at.

I think we are taking a look at something such as that, and our own
expertise, to better develop educational tools.

The Cramaran. That is interesting.

You do have an opportunity to look at other countries to see how
they are approaching some of the same problems we have in the oceupa-
tional disease area ?

Mr. Rose. Yes. I would just like to mention we are a collaborating
center with the World Health Organization, and this was formalized
6 months ago. We have extensive interaction with WHO, and through
them to the other collaborating centers throughout the world.

Even though we may think we are rather far advanced in all phases
of environmental and occupational health, I suggest there are quite
a few things we can learn and share and build on together. This in-
cludes early recognition of occupational diseases.

Last week I was in Geneva for a meeting with WHO where we were
putting together recommendations on how to have early diagnostic
procedures and how to diagnose problems early with certain heavy
metals, such as lead, manganese, and mercury. This information is
being brought from many countries and researchers to be put together
and synthesized.

We are building our expertise and interaction at the international
level.

Mr. Barer. There is another point T would like to make.

We mentioned about the relationship we had with the Occupational
Safety and Health Administration, and our standards completion
program, where we looked at startup standards or threshold limit
values which were simply the numbers, We established a number of
committees, composed of both OSHA and NTOSH, to look at each of
the areas of how do you inform the worker of exposure to these, how
do you sample for environmental exposure, how do you analyze for
these?

What does the physician look for?

And the control or work practices and that type of thing.

As a result of that, even though this was originally designed to
flesh out those startup standards, we have amassed quite a bit of
information.

One of the things NIOSH is doing is putting these in packages so
practicing industrial hygienists will have a booklet to tell them, more
or less, the industrial hygiene aspect of it.
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One of the aspects we are talking about, one of the booklets is a
little booklet for physicians. When somebody says, “I think I have
been ox'er-cxposedl to acetaldehyde”, a general practitioner can go
through his book and see what the medical symptoms are.

I think that is a big contribution that will make to diagnosing occu-
pational diseases.

If, in fact, somebody asked where do you work and what are you
exposed to, it would be a help. We have looked at some of the
medicare records and medicaid records and some of the hospital
admission records, and the question might be to list your employer,
but that is all. There is no question of possible contaminant exposure.
That is why we mentioned specifically in the testimony, all right, some-
one is a janitor. Where? Office building or chemical plant? That can
make one whale of a difference.

The Cuamman. Now, a guideline for you, and I do not know how I
will phrase this to keep myself out of trouble.

As you point out with respect to suggested information, if you
make it too professionally complicated, you will encounter opposi-
tion and ridicule; if you simplify it into the most easily understood
language, you will again encounter opposition and ridicule. You
must have a middle ground. I have not figured out just what it is,
but T recall that booklets regarding safety regulations were distrib-
uted deseribing to people who were not fully fluent in English, some
elementary facts of safety on the farms. This was greatly ridiculed.

Mr. Bater. We are aware of that.

The Crarmryran, Do you remember that one ?

Mr. Bater. Yes, sir.

The Cramraan. That is just a guideline from my bloody experience
around here,

Mr. Bater. This is why we have looked at health and safety guides
a]S opposed to manuseript practice. There are two different audiences
there.

We may very well duplicate a lot of information that is done in
two ways.

Mr. Rose. T think this is also the reason we worked on the standards
completion project which was to flesh out existing environmental
limits that were already on the books as startup standards. They
had to be done in very full regulatory language with lawyers in-
creasingly involved in the process, and they are really not very under-
standable when we come right down to it, T think.

‘We are now embarking on processes that Mr. Baier identified which
translate those, I think, into useful presentations which will be gen-
erally and widely distributed and, I think, will have a major impact
on usefulness.

The Cramryan. It might well be to label who the group to be
served is.

Well, I think we have made our point. There is a vote on the floor
now.

Thank you very, very much.

[Whereupon, at 12:17 p.m., the subcommittee recessed, to recon-
vene at 10 a.m., Thursday, June 30, 1977.]
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Staff present: Michael L. Goldberg, counsel, and Don A. Zimmer-
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The Cramyan, We are now ready to resume our h 2arings on oceu-
pational health and occupational disease. During the past 2 days, our
hearings have explored the serious problem of occupational health
hazards and diseases.

We have looked into what we have done to control these hazards and
what we are going to do in the future. There is another issue pertinent
to our inquiry into ocecupational diseases, and that is the question of
compensating those who have been harmed by unhealthful working
conditions. It is that issue that we are going to turn to today.

The committee hopes to learn how well the State workers® compen-
sation systems are dealing with the problem of compensating those
with occupational diseases. If there is need for improvement, we must
learn how to best accomplish those improvements.

Workers’ compensation has traditionally been the role of the States.
This committee is most interested in how the States are coping with
that responsibility.

In 1970, as part of our committee’s Oceupational Safety and Health
Act, we directed that a study be made of the State compensation pro-
grams. The National Commission on State Workers' Compensation
Laws was established to make this study.

This commission is composed of representatives of business, insur-
ance carriers, labor, State workers' compensation boards. Its report
was issued in 1972, and concluded that there was room for consider-
able improvements in the State compensation programs.

The commission made a number of recommendations for needed im-
provements in the State laws, 19 of which the commission said were
essential. And, while there have been some improvements at the State
level, not a single State has yet met the 19 essential elements.

We know that the State workers’ compensation systems are still
inconsistent in their approach to the coverage of occupational disease
and the compensation of the victims of these diseases. We will surely
have to provide for an adequate compensation of disease, because

(129)
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there are increasing incidences of occupationally related disease in our
society. We have been over this very carefully in the last 2 days.

Many of these diseases have long latency periods, and even if we
could clean up our workplaces tomorrow, we may see increasing num-
bers of occupational disease cases based on past exposures, that run
back years in the past, and the latency period is running now, and the
disease will manifest itself in the future.

Today’s inquiry is an important element of our study of the occupa-
tional disease problem, because the victims of these diseases are the
victims of our past neglect and our past inability to provide needed
protection,

We arealways grateful for the good citizenship—really, that is what
it is—of people that come here, with personal experience that tell us
what we must know, in dealing with problems.

So it is today. We have people from many parts of the country, com-
ing in to tell us of their experiences.

Now, we have Jerry Wingate, Spartanburg coordinator of the Caro-
lina Brown Lung Association.

Jerry, would you introduce your friends who have joined you here
today.

Mr. WinGaTe. T will not be testifying this morning. Instead, we
would like to begin with a statement by our president of our Bi-State
Board of the Carolina Brown Lung Association. Mrs. Lucy Taylor,
from Roanoke Rapids, N.C.

She will be followed by Mrs. Essie E. Briges, from the Columbia,
S.C., chapter.

The Caamyax. Now, T wonder, before we begin, Jerry, whether you
could describe—you are the coordinator of the Carolina Brown Lung
Association ?

Mr. Wixeate. Only in one area. T am on the staff——

The Crammax. Is anybody going to talk about what the Brown
Lung Association is and what it does?

Mr, WineaTe. Yes. Senator.

The Cratryman. Who is going to do that ¢

Mr. WineaTe. The ladies will talk about that. At the end of their
statement, they can discuss that,

The CrARMAN. Fine.

All right. Our first statement, then, will be Mrs, Taylor.

STATEMENT OF LUCY TAYLOR, CHAIRPERSON, CAROLINA BROWN
LUNG ASSOCIATION AND ESSIE E. BRIGGS, COLUMBIA, S.C.; AC-
COMPANIED BY JERRY WINGATE, SPARTANBURG COORDINA-
TOR, CAROLINA BROWN LUNG ASSOCIATION, AND CHARLOTTE
BRANCY, ROANOKE RAPIDS COORDINATOR

Mrs. Taxror. My name is Lucy Taylor, and I live in Roanoke Rapids,
N.C. I was born and reared in Roanoke Rapids and started working in
the mills there when T was 14 years old.

I worked in those mills for over 40 years, and T would be working
there today if T were able. But T am nof able to work. Sometimes T feel
like all that T am able to do is cough and wheeze.

You see, T have brown lung disease. J. P. Stevens gave it to me.,
every day that I worked in their mills. Stevens gave me brown lung
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and took away my health, and now they are trying to take away my
right to get compensation for what they have done to me.

That is what I am here to tell yon about—workers’ compensation for
brown lung, or byssinosis, in North Carolina. Mrs. Essie Briggs from
Columbia, S.C., will tell you about the problems with compensation in
her State,

Mrs. Briggs and the other people you see here. as well as myself,
represent the 500 active members of the Carolina Brown Lung As-
sociation, an association made up of retired and disabled cotton tex-
tile workers who share a common problem—brown lung disease—we
share a common vision—a safe and healthy workplace for every person
in the mills today and compensation for everyone that the textile
companies made too sick to work anymore.

I wish I could come before you today and tell you how proud T am
of the way North Carolina is solving the problem of compensation
for vietims of byssinosis. I wish I could, but T can't.

Now, on paper, the special system we have in North Carolina for
getting compensation for brown lung looks very good. I have no
doubt that the people who put this special procedure together in 1971
were well-intentioned people, trying to do good.

But in practice the North Carolina system for brown lung com-
pensation just takes sick people and makes them sicker, with redtape,
long delays, and complicated legal battles,

I guess you could say that in North Carolina, we do not really have
a compensation system at all. We have a battleground—with the vie-
tims of brown lung on one side and the textile companies and their
insurance carriers on the other.

Sometimes I think that the textile companies and Liberty Mutual—
the compensation carrier for 75 percent of the American textile in-
dustry—must sit up nights thinking up ways to fight us, while we
sit up nights coughing.

But while we are coughing, we are thinking. And we have figured
out what their weapons are—ignorance, fear, power, big money, and
delay. Let me tell you how they use those weapons.

Now, before you can file for workers’ compensation for brown
lung, you have to know what is wrong with you, and you have to have
a doctor to fill out a form. This form, called the B-1, is the entrance
ticket to the compensation system in North Carolina. Senator, if you
think you had trouble with your B-1, let me tell you about ours.

Ignorance and fear keep our B-1 from getting off the ground. There
i1s the problem of ignorance on the part of the people who have brown
lung disease and the problem of ignorance on the part of the doctors
who treat us.

How are people supposed to know that they have brown lung?
The mills will not tell you that cotton dust hurts you. And when you
2o to your family doctor, the person who is supposed to tell you what
is wrong with vou, all he can say is that you have bronchitis or
emphysema.

Even if you have a doctor smart enough to tell you that the disease
you have came from working in the mill, he does not go on to tell you
that you can file for compensation. The doctor just tells you to quit
work if you want to live and tells you to file for social security
disability.
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Workers' compensation is a dirty word to cotton mill town doctors.
They just do not want to get involved. You see, the textile industry
leads North Carolina not only in the number of workers, but also in

OwWer.

2 So for most mill town doctors, getting involved with brown lung
compensation is a risk they are not willing to take. That is part of
the weapon of fear I was telling you about.

There is also fear on the part of the workers. The fear that if you
file for compensation, other members of your family who are still
working in the mills may get fired or harassed. The fear that out of
spite, the mills may cut off your life insurance or your social security.
The fear that comes from the knowledge that “King Cotton” is still
boss in North Carolina.

The Carolina Brown Lung Association is in the business of fighting
that fear and ignorance. We spread the word about brown lung dis-
ease. We hold 1-day clinies where people can come and find out
whether or not they might have brown lung.

But we are a small organization with a very big job. At least 15,000
North Carolinians have brown lung disease. Do you know how many
compensation claims have been filed for these 15.000 people? There
have been 171 claims since 1971, In the 6 years since the system was
created, 171 claims.

And most of these claims belong to Brown Lung Association mem-
bers who were diagnosed at our screening clinics. Isn't that sickening.

And what has happened to the few claims that have slipped through
the curtains of fear and ignorance is even more cause to be sick.

I am one of those 171 claims. So let me use myself as an example. I
filed for brown lung compensation in October of 1975, after going
through a Brown Lung Association screening clinie. It took 6 months
for Liberty Mutual and J. P. Stevens to make an appointment for
me with one of the experts on the medical panel set up by the North
Carolina Industrial Commission.

Three months after T saw the doctor, T got the results of the exami-
nation. The doctor, Dr. Mario Battigelli. said T had brown lung. But
he did not say it strong enough to satisfy Liberty Mutual and J. P.
Stevens. They would not just go ahead and pay me my compensation.

I think they are trying to make an example of me—a bad example
for anyone thinking of filing for brown lung compensation. If they
gave us what we deserve. the floodgates might open, so they delay and
delay, hoping that we will give up or die. And some of us have died.

The best way they have to delay things is to make almost every
case go through hearings with the Industrial Commission. Liberty
Mutual and the textile companies have all the money it takes to hire
big fancy law firms to ficht us at these hearings, and because the In-
dustrial Commission in North Carolina has only a handful of people
}who Ihear these cases, it takes months and months for a case to be
eard.

And at these hearings, you feel more like vou are on trial for mur-
der, instead of the company on trial for making you sick.

If you have a doctor’s report sayine you have brown lung, well. you
can be sure that Liberty Mutual will try to get another doctor who
says you do not.




133

Now, I cannot fault the doctors for having different opinions on
what is brown lung disease and what is not. But I can fault a com-
pensation system for making the victims of the disease suffer because
of these differences on opinion.

I have here a report on this problem, done by Richard Robblee, a
law student who worked with the Carolina Brown Lung Association
last summer.

I want this committee to have a copy of this report, and I would like
to make it part of the record of my testimony. I think it will help you
to understand how the ignorance of the medical profession concerning
occupational diseases helps the mill companies and their compensation
carriers fight the victims of the disease.

At this time, T have had two hearings and have at least one more to
go. I feel real good about how my case is going, but you know it
takes money to make a good case. Just the transeript costs a dollar a
page. And I am afraid that if everything continues to go well, and the.
Industrial Commission decides in my favor, Liberty Mutual and J. P.
Stevens will just appeal the decision. They have the money and they
have the time.

Senator, we do not have the time. We have brown lung. And we do
not have the money. We have medical debts. All that we have is the
will to fight for what we deserve. And Liberty Mutual and the textile
companies even have a weapon to use against our determination. They
use their big money and endless delays to sweeten up the bribes that
are called settlements.

Of the 171 claims in North Carolina, 38 have been settled. The aver-
age settlement was around $10,000. That seems like a lot of money to
people who have given up on the system.

But it is nothing compared to the wages we lost or the medical bills
we had to pay. Still, it is better than nothing, and nothing is what
we've got for a compensation system in North Carolina.

The Carolina Brown Lung Association wants to make something
of the North Carolina compensation system. We want to make justice
for the many victims of occupational disease.

We hope we can count on you for your help. Thank you.

The Cramman. Thank you very much, Ms. Taylor. The paper that
you have from Mr. Robblee—we will include that in our records, and
now turn again to Mr. Wingate. '

[The document referred to was received for the record.]
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In recent years, the coverage of workers has broad
under occupational disease statutes. Modern statutes protect
workers against all diseases and conditions which can be

proved to arise out of

This general approact 1

supersedes earlier "schedule" coverage, which awarded benefits

only to those disabled by certain diseases specified by name

in the statute. The adoption of general coverage clauses in

occupati has been commonly hailed as a

major reform, and is one of several revisions de

by the National Commission on State Workmen's Compensation
Laws .~

But, despite the desirability of statutory reform, the

adequacy of occupational disease coverage under workers'

compensation law is most dependent on medical sci
cal evidence of the existence of occupational disease is sig=-

nificant at two leve

8. At the outset, stricken workers

cannot -be compensated for their disability until medicine
identifies the occupational origin of their condition. Some
substance in the industrial process must be discovered as th
source of a disease. Until occupational origin is determineu,
the disability will be attributed to some non-occupational

cause or to unknown factors. The identification of occupational
disease at the level of the industry is distinct from the
science is

dlsease 1n ai

Discovery of occupational origin at the




ot automatically produce a similar result
disabled worker in an in-
an occupational disease
recently discovered, may be
medical certainty that his
condition is occupational because medi science has
not developed procedures to diagnose i » in individual
workers.2
to disabled workers,

the extension of legal

rights to benefits but on the progress of medical research.

sarv result is that workers are unequally protectec
egal opportunity to receive benefits:

in those industries where disease was early dis-

hereas employees in industries whose processes and
have not been intensively examined will -not be
suspected to be disabled from an occupational disease; much
less will they be diagnosed in individual cases. Even if
occupational -diseases have been identified in both industries,
workers in the first industry may enjoy a better chance to
guaiify for compensation benefits than those in the second
industry because the nature of the disease in the first makes
it more amenable to easy diagnosis. True coverage under
disease statutes, then, depends on the march of
Until re roduces the recognition
al origin of disease at both levels of

workers whose condition is linked




employment must bear the cost of their industrial maladies.
Workers in cotton textile mills in the Southeastern

states typify a class of workers who have suffered from a

seriously disabling disease for decades but have borne its

costs because, among other factors, medicine has been tardy

in identifying the presence of the ‘disease. But

years ago, Ramazzini, the "fathe of occupational disease,
observed textile workers' health and noted:

those who hack the
it for being un and wo
stances of the unwholeso £ of their
i a foul
e lungs by the
1 coughs and gr
\a....But at the long run
their affliction grows n them they
out for anotl rade; for

In modern times, byssinosis, the respiratory disease of

cotton mill workers, was £fi t intensively studied in Great
Britain in the 1930's and became a compensable disease in
941.4 However, although E ish mills used much American

byssinosis was not identified in
Since then, epidemio-

logical surveys consistently have found a high prevalence
of byssinosis among workers in those parts of textile mills

v 5 " r - [+ 1
where the cotton i t5 least processed form. The

medical literature has not produced reliable estimate

the number of workers suffering from byssinosis.
figure surely is in the tens of thousands o
plus untold numbers of millhands who have been

X€ rement because they could no longer breathe.




f workers in a major industry
with a severely disabling disease have been denied access
to the legal remedy prescribed for occupational diseases,
workers' compensation. Textile-producing states have been
slow to respond. It was not until 1971 that North Carolina,
whose mills employ 300,000 workers, enacted provisions that
allow byssinosis to be a compensable disease.B

Despite the recent identification and legal protection
of byssinosis as an occupational disease, its diagnosis
remains uncertain. Byssinosis causes shortness of breath,

ugh, and chest tightness. Diagnosis of byssinosis is

ifficult because its clinical symptoms are identical with
such non-compensable, common diseases as emphysema and
chronic bronchitis. I absence of medical knowledge at the
second level, that of diagnosis in individual cases, still
stands between disabled textile mills workers and full
coverage under workers' compensation law.

This paper examines the adegquacy of occupational dis-
ease coverage under workers' compensation law through an
analysis of ti 2d i leg nature of byssinosis. It argucs

aquity to workers and irrationality
of result in occupational disease cascs is the law's un-
itical deferral tc medicine to resolve the crucial question
causation of disease. In so doing, law-

acrificed the opportunity to impose the policies

and practices of the compensation system on the resolution

a legal question. Exclusive dependence




ctices has placed tl urd [ uncertainty

medical knowledge on the wrong parties and has resulted
the use of inappropriate s d of causation in
the determination of occupational causation of disease.

Thus, state legislatures, by passing "general coverage'

statutes, closed major 1le loopholes and thereby assured

that workers disabled by occupational disease would be
rdless of the identity of their
tory reforms left largely untouch
the process by which a claimant was determined to be dis-
abled by occupational disease. As this paper argues, the
failure to itically examine the function and practice of
medicine i ] determination of disability has resulted
in the i f needed t fits to an unknown number of
the purposes of workers'

compensation.
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1I. The Historical Background of Occupational Disease Law

Hazards in the workplace have occupied the attention of
government since the heyday of industrial capitalism in the
1870's and 1880's. Although faltering and ineffectual steps
were taken by early safety laws to attempt to lessen the
chances of industrial accidents, the dominant approach to
work dangers was to focus on the plight of the worker after
he or she was injured. Over a generation, the common law
of torts was superseded by employer liability laws and,
ultimately, the first workers' compensation laws, in 1908°

and 1910.%0

State compensation laws in the early years
awarded benefits only for industrial accidents. Coverage
was slowly extended to occupational diseases over the next

thirty years, either through statutell

or through judicial
construction of the term “injury" to include disease.12 By
either method, occupational disease claims were grafted on
to the existing process for adjudicating accident claims:
claimants in either category had to show a causal relation
of their impairment to their work and an incapacity to do work.
Occupational diseases did not attract special attention
until the 1930's, when state legislatures, industry, and
insurance companies were first confronted with the spectre
of disease prevalent among a high proportion of workers in
a single industry. Silicosis presented the first challenge
to the structure of occupational disease compensation.
Legislative attention was riveted on ;he system‘by the

revelation, five years after the fact, of an insidious disaster

880 =78 = 10




at a tunnel digging project at Gauley Bridge, West Virginia.
The Gauley Bridge workers tunneled through rock of 90% silica
content, with virtually no ventilation and no respiratory
equipment, While silicosis typically takes up to thirty
years to develop, 476 workers died and 1500 were disabled
from dust exposures as short as nine months.13
The Gauley Bridge disaster produced a flurry of concern
in the 1930's comparable, in legislative activity, to that
over workers' compensation laws in the second decade of the
century. Federal hearings were conducted, but after exposing
the incident, produced nothing. State legislatures did re-
spond to the challenge of silicosis, but did so in a manner
calculated to protect the industry and insurers, not the
stricken workers. Although industry attacked compensation

for dust diseases on economic grounds and on the fear of

competitive disadvantage with states not offering compensation,

the basic concern was with "accrued liability" for.those

employees who contracted silicosis before the disease was

14

covered by the compensation act, Although the anticipated

massive number of claims never materialized,15 insurance

carriers raised their rates, supposedly to account for a risk
e i : ; : 16
which was not accounted for in previous rate structures.
Legislatures responded by enacting various technical
provisions designed to reduce the number of claimants. The
following laws were common: 1 disability allowed
for silicosis claims;‘? itation rynning from
last dust exposure rather than fron iscovery of the disease;

no compensation because of ilful self-exposure"

.18




fortable a sliding

which in the

those applicable to other compensation claims;20
PP P

scale of benefits

ears paid awards significantly below

and liability

limited to workers who had been employed a certain

21 or who had

years within the state.?? whi

minimum number of years by last employer,

worked a certain number of le

refusing to extend statutory benefits to the worker, many

states either by statute“” or court decisian24 removed the

common law negligence remedy. In only a

provisions ration

silicotic claimant, who may

incur medical expenses above the

cause of latent, progressive

+=h
che

disease, may not become aware of his or her

last exposure. The

therefore, rather than com-

theory of workers' compensation, was pro-

their costs of production onto
State legislatures were faced with a

later

a8 S111C0515

problems

easy to dliagnosc. lilearing 1055 develop




being limited to one industry, was potentially widespread
among all noisy industries.
The legislative and judicial response to a "possible

6 2
u2 was not as severe as were the rush

runaway class of cases
of statutes relating to silicosis claims. The approach to
hearing loss, however, was similar, as seen by the erection
of bars to claimants which were unique to hearing loss claims.
Shortly after the New York decision, the New York compensation

board ruled that no award for occupational loss of hearing

would be made unless the applicant was away from his or her

job long enough to know that the loss was permanent rather

than due to fatigue.27 This put the worker to the test:
either suffer the noisy work environment and draw pay, or
quit work and take the chance that the hearing board would
approve benefits. The necessary result was to limit greatcly
the rush of claims that might have been expected from the
court decision. The New York approach has been adopted by

2 A Wisconsin court later

statute in a number of states.
held permanent loss of hearing to be an occupational disease,
as a loss of a faculty, compensable although no wage loss had
occurred.29 Pending appeal of the claim to the courts, the
legislature passed a law requiring actual wage loss before
allowing recovery, and limited be ! to 53500.30
Occupational disease law, with the exceptions of sili-
cosis, hearing loss, and radiatio injury,3l has tracked
the law of accident compensation since the 1930's. Reforns

have been made in the classes of workers covered, as well as

in the number of diseases considered to be compensable.
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While many states withdrew occupational diseases from their
workers' compensation acts and enacted separate disease acts,
the precepts of work-relatedness and disability continued

to match those of accident compensation. Perhaps the single
new feature was the establishment of state medical boards to
supplement or displace the examination of claimants by
private physicians.33 Medical boards, it was hoped, would
remove medical questions from the adversary process and make

34  pBut the element

disability determinations more reliable.
basic to workers' compensation law remained intact in occu-

pational disease claims: the claimant bore the burden of

showing occupational causation of disease and disability.
Thirty~-five years after Gauley Bridge, a similar disaster
in Farmington, West Virginia in 1968 dramatized the working
conditions of coal miners. Although the deaths of 78 miners
were due to an explosion, not a disease process, miners’
groups. successfully publicized both safety and health issues
within the mines. Within fourteen months of the Farmington

explosion, the Federal Coal Mine Health and Safety Act of

196937 was enacted. The majority of the Act was directed

mine safety requirements. But Title IV created a federal
compensation system for victims of coal worker's pneumoconiosis,
commonly known as “blacﬁ lung”. Title IV will be discussed

in detail below. At this point, it is important to note how
black lung disease falls within the historical development of
occupational disease coverage which has been traced thus far.

As an industry-wide condition, black lung disease confronted

the compensation system with enormous potential claims awards




which threatened to overwhelm the existing compensation
structure. Yet unlike the earlier challenges, the govern-
mental response to black lung disease did not consciously
seek to exclude claimants from benefits, erect other ob-
stacles to successful claims, or make minor alterations
within the existing compensation law. Instead, besides
introducing the federal government into the administration
and financing of compensation benefits, the Black Lung Acts
of 1969 and 1972 shifted the evidentiary burden of the
claimant and fundamentally altered the function of expert
medical opinion. As discussed below, the Black Lung Acts
represented the first legislative attempt to devise a compen=
sation system which accounted for the unigque characteristics
of occupational diseases.

There is every reason to expect that byssinosis will
in time attract national attention similar to that produced
by the above-mentioned occupational diseases. Without
attempting a thorough historical analysis, it is evident
that legislative response in the occupational disease area
has followed only after some event has drawn notice to the
existence of a serious disease in a major industry. Either
restrictive or positive actio as produced by the fear of an
avalanche of claims which would threaten the fiscal stabi

The political capa-

an occupational health

issue to the national level emphasizes the significance of
workers' participation in the formulation of reform. The

shorthistory of byssinosis in the United States conforms with
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the historical pattern. Since its "discovery" in the early
1960's, medical awareness of the disease has increased, as
has knowledge of its potentially high incidence among present
and retired millhands. Perhaps most important, workers in
North and South Carolina, the two states with the heaviest
_concentration of textile mills, haveorganized into groups
patterned after miners' groups and have begun the slow process
of informing themselves of "brown lung" and their right to
disability benefits.

However, the medico-legal ramifications of byssinosis
are most pertinent to this paper. It is argued here that the
medical nature of byssinosis, just as that of coal worker's
pneumoconiosis, poses a fundamental challenge to workers'
compensation law because present medical and legal practices
are unable to produce equitable and rational results. But,

to place the discussion of byssinosis in proper context, it

is necessary first to outline the conventional legal approach

to the determination of occupational causation of disease.




IIX. Establishing Occupational Causation of Disease in
Workers' Compensation Law

There is a basic distinction between occupational
accidents and diseases which is the source of much difficulty
in the occupational disease area. Most injuries and accidents
in the workplace are traumatic and can be identified as to

place, time, and, usually, cause of occurrence. Thus, there

is no doubt that a broken toe, suffered after a crate tumbles

onto a worker's foot, results from an event taking place
during work. Even when a worker is injured outside of the
workplace, the fact and cause of injury is not usually in
issue. Rather, the controversy centers on whether the injury
was within the legal boundary of "arising out of and in the
course of employment." Factual disputes over the physical
nature of the injury, rather than its legal meaning, are
likely to focus on the existence and extent of the resulting
disability. Expert evidence, in the injury part of compen-
sation law, therefore, is generally limited to the evaluation
of disability after the injury has been linked to the employ-
ment. In .short, effect, not cause, is the major factual
question in traumatic injury compensation cases.

Legal and factual difficulties increase in the injury
compensation area as the injury loses its close relation in
time, space, and cause to the employment. As an example of
this, compensation for such degenerative"injuries" as heart
failure and mental disorders have been hotly contested in
the courts and the legal literature in the past few years.

In nearly all heart cases and in most mental injury cases,
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the underlying condition is not related to work. Rather, non-

occupational factors create a disposition to medical disability:

for mental injury, circumstances in the claimant's past make

him or her susceptible to neurosis or psychosis from job

pressures and events which would not affect other workers; a

predisposition to heart failure arises from atherosclerosis,

which is a non-work-related degenerative condition.36 Compen=-

sation is awarded when an event or series of events at work

triggers the latent condition and results in actual physical

or mental injury.a?
Employers and some medical specialists are concerned

that management is compelled to underwrite risks which,

because of the injury's supposedly incidental relation to

the work process, more appropriately should be compensated

by non-occupational health insurance.3a They argue that the

basic cause of the injuries arises from factors -- such as

aging,;. diet, or family pressures =-- which have no specific

relation to a claimant's employment. Such criticism, how-

ever, is based on an erroneous interpretation of compen-

sation law. Workers' compensation law is not tort law: it

does not require that work-related factors be the proximate

cause of injury, without independent intervening variables

or causal factors attributable to the worker.39 Rather, the

employment must only have some contributing relationship to

the injury. In the heart cases and in the cases where phy- .

sical or mental injury follows a shockihq evené at work, a

traumatic event which triggers the weakened condition can

usually be identified with as much certainty as in the common




work accident referred to above. The courts have upheld the
compensation law precept by requiring that the claimant prove

that a work-related strain or trauma medically precipitate

the injury.qo

The debate exists largely because the clear identity of
cause and effect which exists in the typical accident claim
is missing where the employment is not responsible for all the
causal elements of the injury. It is true that the dispute
has shifted in these cases from the typical issues of time,
place, and activity of the "in the course of employment"
@efinition, to the more nebulous area of cause. It is also
true that it is medically more difficult, where there is an
underlying degenerative condition, to identify a work event
as the precipitating cause. Nevertheless, the fact of trauma
exists in these cases. The trauma of an emotional shock is,
however, less clearly visible than the trauma of a tool fall-
ing on a foot. Degenerative injury cases present more of a
problem for compensati ¥ then, because the major dispute
leaves the legal he determination of the claimant's
employment stat he time of injury and enters the medical
arena, where proof of work-relation is necessarily more hazy.
Medical specialists are asked to decide whether a certain
traumatic event or : as medically sufficient to pre-
cipitate an injury which also could be attributed to the
normal progression of a condition unrelated to the claimant's
WOrK.

Cccupational d 3 characteristic with the




heart failure and mental injury cases. Although a few

as silicosis, at their advanced stage can be

upational in origin, many
emble non-occupational con=-
Unlike athero-
sclerosis or
occupational i = tion. But
because that the
same suspicion exists that employers are compensating con-
which are basically non-occupational in nature.
makes disease cases more problematic
absence of any identi-
while not medically respo

be pointed

link with

problem for the claimant
injury and occupatcional disease cases is to
lace as responsible agents of
link of the condition with
no longer
medical
occupational from
claimants in these categories

den is placed on medical ¢

with reasonable preclslon becCause

knowledge of occupational diseases




is still quite limited.

Nevertheless, compensation law requires that a line be
drawn between occupational and non-occupational etiology.
Whereas there has been a trend in traumatic injury workers'

compensation cases towards a "but for" theory which compen-

sates for injuries occurring in the workplace which do not

i) 42
result from any cause specific to the work process, legis~-

latures and courts in the occupational disease area have
continued to insist on a clear connection between the disease
and a harm arising out of emplcyment.43 Thus, if a disease
is contracted at work but is wholly unrelated to the nature
and conditions of the employment, no compensation will be

44
awarded.

The standard used to differentiate compensable occu-
pational diseases from conditions for which the worker must
bear his‘'or her own cost, is the "ordinary disease of life"
test. The North Carolina provision is typical:

The following diseases and conditions only shall

be deemed to be upational diseases within the

meaning of this Article: ... (13) Any disease...

which is proven to be due to causes and conditions
which are characteristic of and peculiar to a par-
ticular trade, occupation or employment, but ex-
cluding all ordinary diseases of life to which

the general pub}%c is equally exposed outside of

the employment.®
Other statutes emphasize that the worker's cmployment

Ccreate a risk of exposure to disease which is greater

3 : o Y . 46 Fa W "
other occupations or normal living situations. The "ordinary

disease of life" test, the not only relates to the causes
of the disease entity 1) 3 i c i from

common diseases, but also may require an examination of the
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work process in which the claimant is employed to evaluate

the degree of risk of disease. The two prongs of the test

have produced difficulties for diseased claimants who could
not testify with reasonable probability to an occupational

origin, and to claimants who asserted that they contracted

an "ordinary" disease from an occupational exposure.

The recent North Carolina case of Morrow v. Memorial

Mission Hospital47 illustrates proof problems claimants

often face with the ordinary disease test and the increased
risk part of the test. Morrow, a mechanic employed by the
defendant hospital, while unplugging a commode with an
"electrical snake”, scraped and bloodied his knuckles. His
hands subsegquently came in contact with the fluid in the
commode. - Shortly thereafter, he was hospitalized with a
case of hepatitis. At his claim hearing, his doctor testi-
fied that Morrow "may" have contracted hepatitis from that
occurrence. However, the doctor was unable to determine
whether Morrow had infectious or serum hepatitis, and also
could not specify how the claimant might have contracted
the disease.

The two viruses have different methods of transmission.
Serum hepatitis is transmitted only by the direct entry of
the blood of an active carrier, commonly by needles or trans-
fusions, into the bloodstream of the victim.43 Infectious

hepatitis, however, can be passed by water contaminated with
P P Y

the virus.49 Presumably because, as a mechanic, it.was un-

likely that the claimant could have contracted serum hepatitus

on the job, Morrow had to show that the occurrence of the




scraped knuckles from the use of the electrical snake was
responsible for infectious hepatitis. Thus, it was critical
that the two diseases be distinguished. Morrow's doctor

was unable to do so. The court did not mention the fact
that the two types of hepatitis cannot be distinguished

TN 50 . . .
clinically. Thus, it was impossible for Morrow to prove

that his contraction of the common disease of hepatitis was
related to his Qo:k. Nevertheless, the court sustained an
assignment of error on the issue of work-relatedness.

Yet, even if Morrow had been able to prove the impossible,
the court would have rejected his claim on a second ground.
The court noted that Morrow had failed to show that "infectious
hepatitis is a disease which is characteristic of and peculiar
to the occupation of a master mechanic acting, sometimes as

1

a plumber, in the course of his employment for a hospital.“s*
So, if Morrow could have proven that he contracted a disease
in the course of his work, his claim would have been denied
for reasons extranecus to its relation to his work. The
claim would have failed because other mechanic-plumbers do

not customarily develop infectious hepatitis in their work.

The second part of Morrow's claim perhaps could have
succeeded if he had introduced evidence that the risk of
being infected by hepatitis was greater for those working in

hospitals than in other employment. Peculiar hazard has been

shown commonly when the claimant was exposed to unusual dusts

2 s :
or fumes.> Similarly, exposure to normal substances or

conditions present in the workplace in an unusual degree can

z > R 53
satisfy the increased risk test.”
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The second confusing element of the "ordinary disease
of life" test is whether any diseases which are common among
the general population are compensable when contracted due
to conditions of employment. This is a critical question
for those workers whose disease is difficult to distinguish
from a non-occupational disease on the basis of its symptoms
and clinical tests. As noted below, textile workers with
respiratory disease confront this problem in the compensation
process when they must prove that they have byssinosis rather
than chronic bronchitis or emphysema. At least one court has
taken the untenable position, in a series of cases brought
by miners allleging chronic bronchitis, that despite any
potéential occupational causation in an individual case, a

disease is not compensable when the general public is exposed

to its risk.>* This conclusion places emphasis on the mere

categorization of a disease, and ignores the pertinent relation
of the condition to the claimant's occupation. The Indiana
court, in upholding a claim based on bronchiectasis, a
disease common to the public, where an occupational source
was proven, made the proper distinction:
not whether the workman has a
is more or less common to others
1l public, but whether the Earticular
his work were such as tg@ccause and
him to acquire the disease.
0f course, even if a court follows the latter approach,
the claimant still must establish a causal connection betweea
the commor. disease and the employment. Thus, whereas under

the more restrictive rule the textile worker who alleged

chronic bronchitis from his or her employment would fail at
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the outset, the Indiana rule permits the claimant the oppor-
tunity to prove that cotton dust exposure caused chronic
bronchitis. As discussed below, even though the legal barrier
of "ordinary disease" is hurdled, the proof problem is still

a highly significant obstacle.

Claimants whose proof of causal connection with employ-
ment is weak have attempted to base recovery on at least
three doctrines common in one or more states. First, several
states have statutory provisions which apportion compensation
between an occupational and non-occupational source of a
disorder when an occupational disease is aggravated by a
obcupational infirmity, or vice versa.5£ Claimants have
ceeded on the theory that an exposure to an occupational

substance aggravated their pre-existing non-occupational

Y. I - 5 4 ! 57
condition. Thus, in Blake v. Bethlehem Steel Co., the

claimant worked near a blast furnace and was exposed to dust
and extremes of heat. He was diagnosed as having chronic
ronchitis, pulmonary fibrosis, and emphysema, but his
doctor was unwilling to testify that his work caused those
conditions. He arqued that his "ordinary" disease had
become occupational when it was aggravated by his work
environment. The court strongly rejected his theory and
asserted that

such a construction would virtually read out of

the statute the reguirement that in order to

support the claim under the language quoted,

there must be a finding that, in part at least,

the disability is due to an occupational dis-

ease gﬁd the claim can be allowed only for the

part.

Similarly, where the only work-related element alleged was




23

lowered resistance due to extremes of heat and cold on the
job, compensation was denied for infectious bronchial asthma;
the claimant had failed to prove that a germ or virus in the
workplace had actually caused the asthma.sg The claimant
who has insufficient evidence, therefore, to prove a direct
causal link between work and disease cannot use the aggra-
vation doctrine when all he or she can allege is that an
occupational substance made the supposedly “ordinary" under-
lying condition disabli:g.ﬁo
Second, a few states allow compensation for "ordinary

diseases" when such diseases are "incident to" an occupational

-

61 :
disease, In the present context, such statutes permit

recovery for a common disease if the claimant can establish
that it developed subsequent to an occupational disease.
Awards have been upheld where the diagnosis of the underlying
occupational disease was quite vague.62 But cases under

such statutes have been decided on the basis of a sufficiency
of the evidence, and thus hinged on whether the claimant's
doctors te;tified to an occupational cause of the underlying

63 The facts of the cases reveal a

occupational.disease.
fine line between the underlying and the incidental disease,
where claimants burdened with a diagnosis of a common dis-
ease try to split their-.condition into two distinct disease
processes: one, where an occupational source causes an under-
lying condition, which then leads to a second, “ordinary"
disease. The "incident to" cases, in short, aﬁpear to be

attempts to circumvent a diagnosis of a common disease where

an occupational source is suspected but not easily susceptible

07-888 O - 78 - 11
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of medical proof. The claimant in these cases still must
rely on medical expert opinion evidence on causation and the
liberal weighing of testimony by the compensation hearing
board.

A third method of avoiding the "ordinary disease of

life" obstacle has been devised judicially in Tennessee,

where the compensation law has no general occupational
disease coverage and an extremely short schedule of twelve

listed diseases.%?

In reviewing a claim of pulmonary fibrosis,
which was not listed in the statute, the court noted that
medicine was not an exact science and had not given a name

tp every ailment. A liberal interpretation of the compen-
sation law regquired that the claimant not be forced to prove
with scientific exactness that his or her condition was a
listed disease, but only that it be "closely related" to
one.65 Causal relationship still had to be shown. A later
case refined the doctrine by requiring that the closely-
related disease produce pathological effects substantially

the same as those which result from on the the listed occu-

66

pational diseases. While the "closely related" doctrine

£

allows the claimant to recover for a common disease of life,
a causal relationship to employment still must be proven as
well as a substantial similarity to a listed disease. 5o,
"

the Tennessee rule offera even less than the "incident to

provision to the disabled claimant diagnosed as having an

ordinary disease of life who works in a hazardous environment

among many little-known toxic substances which could have

caused his or her condition.




cacies of the
ifications has
lties it presents as a doctrine
to distinguish between occupational and non-
occupational diseases and conditions. WNearly all the cases
cited in which the court attempted to expand the boundaries
of the rule involved a factual pattern shared by textile
workers diabled by respiratory disease: the claimant was
admittedly disabled but had the misfortune of suffering from
a condition whose symptoms quite plausibly were consistent
with an occupational disease but for which medical science
“could draw no bright lines between occupational and non-
occupational causes. The claimants, plagued with a diagnosis
of an ordinary disease, used various legal stratagems to
transform an ambiguous condition into an occupational disease.
Except where hearing boards believed the necessarily indefinite
medical opinion evidence, the attempt to bypass the “"ordinary
disease" test failed because of the absence of underlying
proof of causation.
The survey of cases supports Professor Larson's comment
that, in the "ordinary disease" area, "(c)ontroverted or
usually be found to involve, not

roof: the question whethe

employmen ondi 3 in fact produced this disability."

not involve proving that his




ant's fundamental problem is medical. - The claimant, u
existing compensation law practice, must rely on his or her
physician to separate work from non-workrelated causal
agents for conditions which, if their etiology is known at

all, offer few firm grounds for drawing that distinction.

With the exception of a few presumptions which favor
certain classes of claimants in heart failure cases,68 state
compensation law makes no allowances to the claimant in
proving a case., The claimant bears the burden of proving
each element of his or her claim. Medical testimony is

commonly required to support an occupational disease claim.%?

In cases where there is a period of time falling between

trauma and injury, ‘as in degenerative injuries discussed
above, and where the medical questions are complex, medical
testimony is essential and specialist testimony may be
necessary.?o Courts in these cases also reject expert
opinion which testifies to possibility rather than proba-
bility.71
In conclusion, occupational disease cases rest on a
successful showing of a causal connection of the condition
with the claimant's work. Such a showing is required
regardless of how little is known of the precise physio-
logical effects of indusitrial substances and the differential
diagnosis between occupational and non-occupational etioclogies.
There is usually little dispute that occupational substances
can be harmful in the abstracit, ar hat the claimant is
physically and economical disabled. The contest thus

duces to a battle over .causation betwen the claimant's ana
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has more than a lay knowledge of medicine, it also is

position to independently evaluate testimony in often

esoteric areas of occupational medicine. The hearing board

still must weigh the evidence, and the courts respect its
decision. But the ultimate control of the claim rests with
the expert physicians.

An evaluation of e equity of the occupational disease
compensation system in such cases, therefore, requires
analysis of the manner in which medical experts identify
occupational sources of conditions. Does their method pro-
duce a result in occupational disease cases which comports
with the purposes of workers' compensation? The next section
engages in such an inguiry by examining the medical nature

and diagnosis of byssinosis,




Diagnosis of Byssinosis and its Implications
Compensation Law

A. The Medical Diagnosis of Byssinosis

The central problem in the diagnosis of byssinosis,

from the legal viewpoint, is the similarity of the disease
to non-occupational respiratory diseases, such as chronic
obstructive lung disease, chronic bronchitis, and emphysema.
The clinical symptoms most resemble those of chroniec bron-
chitis: chest tightness, cough with sputum, and shortness
= o i 11 3 = A4 o anals 5 R
of breath. In the later, disabling stages of byssinosis,
which is when the worker confronts the compensation process,
the worker's symptoms cannot be distinguished from those of
R S s ey 73 —
chronic bronchitis and . To add to the con-
fusion, some researchers have hypothesized that chronic
bronchitis is the basic process which is responsible for
. P 74
pulmonary impairment.
Medical researchers distinguish byssinosis from chronic

bronchitis primarily by identifyi distinctive pattern
of initial symptoms ind those with non-occupationa.
bronchitis:

irst only on t! irs 1a) f the work week, and disappear

frex a few hours of work.

report chest tic

most advanced

of "Monday morning"

function tests which




measure the ventilatory impairment of the worker.?s
nostic tool for byssinosis is a
ational history and respiratory con-
ieading British researcher on byssi-
nosis, R.S.F. Schilling.?s A complete work history is

taken, which includes informati about all rooms of the

mill in which the worker we I i and the number

Years spent in each. The int i asks questions
coughing and the production of phlegm,
breath and igl ss following mild exercise.
symptoms and past breathing
breath and chest
present worse on any particular
that guestion is critiecal,
wiether the claimant reports thac
her chest symptoms were worse on the first day of the
work week than on / It is this "Monday fever™
the reactor to cotton dust from a worker
with chronic bronchitis or emphysema, for the symptoms of
those diseases are more stable throughout the week. If &
worker has an extended occupational exposure to raw cotcton
dust and also has obviously disabling lung disease, but does
not report Monday morning symptoms, he or she wiil be diag-
nosed as having some nonloccupacional disease. If the workes

does report Monday symptoms, byssinosis is diagnosed and a




existence and degree of impairment of lung obstruction.

Schilling's diagnostic approach thus relies exclusively
on the worker's own description of his or her symptoms. Un-
like other occupational lung diseases which change the
structure and visual appearance of the lungs, byssinosis does
not cause nodules to form or create fibrosis. Instead, byssi-
nosis, like chronic bronchitis, causes an inflammatory re-
sponse. For this reason, byssinosis cannot be diagnosed by
X-ray or autopsy.77 So, due to the pathology of the disease,
no litmus-type test is available to differentiate byssinosis
f{om non-occupational diseases.

Dissatification with Schilling's questionnaire method
led Dr. Arend Bouhuys and other physicians to develop an
alternate procedure for their epidemiologic surveys.78 Bou-
huys' method places much less reliance on subjective data.

He makes primary use of one of a series of lung function

tests, the FEV1.79 A worker's FEVI is measured by a spiro-

meter before the beginning of a Monday work shift, and again
immediately after the end of the workshift. The identification
of acute reactors to cotton dust depends on the presence and
severity of a downward change in the FEvl test after a short
period of time away from the dusty environment, prior to dust
exposure. If the worker's FEV1 is less than 80% of what is
predicted for his or her age, sex, and height, Bouhuys be-
lieves that there is evidence of permanent impairment. Those
workers with irreversible impairment may or may not also

show an acute response to cotton dust over the work day.

- To account for those workers who, for physiological




a1

ease, normally have an FEV,
1

der B0%, and for a normal variation of FEVl over the work

day among all workers, Bouhuys uses Schilling's guestionnaire
and an occupational history to supplement his diagnosis.
Bouhuys emphasizes that “Vl tests alone cannot prove the
cause of T ventilatory impairment. But, because im-
pairment has 1} y found in surveys of textile wor-
kers as compared with control groups, and because smoking
d to have a smaller effect on lung capacity

exposure, "long-term textile dust exposure

iajor factor causing the impairment of
most persons" who show signs of irreversible impairmen:.BC

The questionnaire app inherently lacks diagnostic

such as X-rays, a "objective", that is, not
t on the claimant's effort and memory and the phy-
Instead, the reliability of the
questionnaire as a diagnostic tool turns completely on sud-
jective factors: he rker's perception of his or her
of the sensations to
of the physician, and the
based on all the signals
from the worker.

Several factors involved in the use of the gquestion-
naire as a diagnostic tool hamper its reliability as a
nethod to distingui X 3 i om common diseases.
success of
responses

doctor in
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history-taking, such as a predisposition on the part of the

physician to £ind or find an abnormal Condition,83 or

the attitude, approach, and vocabulary used by the examining

Haste 84 - e i ; ; 3
physician. The diagnosis of occupational lung disease in

particular is especially difficult for all but the most
highly specialized doctors, because of the need to know
details of the production processes of the worker's factory
and the agents present in the worker's own work environment.
The doctor therefore must possess enough knowledge of textile
production and byssinosis to know what is significant in

86 Further, the expectatation

wﬁat the worker tells him or her.
a disease will act in a typical way may pre-
from recognizing atypical -T- This
problem in the diagnosis of byssinosis,
where such importance is placed on the sequence of symptoms
over a working life.
All of the above fa
which the claimant gives to
may be overlooked, or the claimant may not fully understand
information is being requested and give an incomplete or
social, political, and medical
interfere with a con-
doctor's own

's condition. The
n,are critical in estab-

e information upon which the decision‘of a compen

claim rests.




conpetence.

ing occur
esses are

above features whi

actor i iagnosis for legal purposes

‘erences in diagnosis

several paysi

-2 determine

DOos




38% by another, and t agm from 21% to 34%. The
causes of the discrepancies were investigated. Over 60% of
the disagreement was attributed to the observer, only 20% to
different replies by the subject, and the remainder to
differences in interpreting borderline answers.a8 In a
designed to determine the variability of radiologists who
interpret the X-rays of Black Lung Act claims, the number of
positive diagnoses of pheumoconiosis among a given set of
workers ranged from 57% to 94%. The variability was severe

enough for the authors to recommend that an examination be

given to radiologists in the program to screen out those
89

whose detectability scores were low The general relia-
bility of occupational health survey gquestionnaires has been
called into question by several observers.?0

Observer variability has been found to exist as well in
byssinosis examiners. Schilling found that two observers
disagreed on 24% of byssinosis di 10ses, using the standard
guestionnaire. Variability was so major in the detection
and grading of such physical signs as shortness of breath
that Schilling attributed the
bias towards or against fin
influenced the workers in

are

vaiidity of prevalence data g ted by questionnaires in
epidemiological surveys. Tne setting in which questionnaires
are administered in surveys, it is 1 does diffier from
that involving clinical diagnosis of a single patient Sciix

Ling maintains that variability will be less where




169
35

- = 1 92 .
more than one cpportunity for observation. However, the

point remains that the ski and biases of physicians in

istory-taking impedes, to an unknown extent, a correct and

consistent diagnosis.
The final obstacle to the use of gquestionnaires as a

diagnostic method for distinguishing byssinosis from common

diseases is the reliability of the worker's responses. Con-
cerns about malingering and "compensationitis®™ are rampant
among insurers, and proopably carry over to a concern over

the truthfulness of

to gquestionnaires. But the
byssinosis qguestionnaire in particular places a prime im-
portance on the accuracy of a worker's responses. The
questionnaire asks not only for present symptoms but for a
worker's reaction to a dusty enviroment over nearly all of
his or her working life. A diagnosis of byssinosis may turn
on whether the worker is able to recall whether he or she
coughed more on one than another workday ten or more years

ago. For mill worke

[¢]
L
w

who have lived for years with lung

problems, the dominant impression is one of pain, not of a

o

discrimination between painful and less painful workdays 1
the past. This is a major problem for older, more disabled
applicants for compensation. Schilling has recognized this
point:

In its fir 5 cannot be dis-
tinguished £ iond tional chronic br
chitis and 1 exc for the past history
of chest tightn ristically worse at
the beginning of week. The textile
worker with byss forgets his early
symptoms and is diagnosed suffering frgg non-
occupational chronic respiratory disease.




Accuracy © is tested by interviewing
workers twice to 1 answer to the same guestic
is given in both ionnai 4 After an initial survey
f textile workers, Braun conducted a second survey nine
months later and fou
Monday symptoms i - Eirst interyicw answered consistently
the second time. The phenomenon Schilling reported abovu,b“
s5ed,
for this discrepancy. Nevertheless,
this lack of reproductivity of responses further dilutes tle
value of the questionnair an accurate diagnostic tool.
use he guesti 1 therefore, as a major
procedure i i i E byssinosi is subject to serious
its seemingly inherent unreliability.
recognized expert in dust diseases, Dr. W.K.C, Morgan, has
tated:

While are is little doubt that Schilling's

modifica he juestionnaire is a use-
ful means of guantitati = prevalence of

byssinosi pidemi 1 studies, as a
diagno &id in the indivi it is of much
less value.
Nevertheless, medical expert
hearings continue to piace much, exclusive, e
iption of Monday symptoms by the worker.
tioned above, ‘the criticisms of the Schilling

stic tool have led to the

development of a more bjective" method for assessing

byssinosis. Although patient cooperation in the use of the

spirometer is still ential t valid test, and although




have expressed doubts as to the reliability of
is run carefully the lung
offers clinical, not merely historical,
impairment due to cotton dust exposure.
2st is a valid measurement of the

s a more satisfactory

as
The
resent can identify only
workers : ist. Such
or may not
workers whose chronic, p ne lung impairment is attri
butable to cotton dust. thi ime, information about
acute dust response is not highly meaningful, because a link
between acute reactors to cotton dust and chronic byssinotics
Yn 3 99 A ; : : s
has not been proved. Some workers with a chronic lung
impairment and a histor) f Monday tightness do not react
= e 100 = =8 3
acutely to cotton dust exposure. One study found the
chronic byssinotics and workers
101
weakness of spirometry for compensation

two tests for byssinosis are not con=

sistent with each other: there is not a strong correlation

between se reporting a history of Monday tightness and

those with a large decrement in ravl after dust exposure.

One survey rej 1 at (£)he workers who complain o




tightness do not necessarily have a loss in FEVI, or vice
: N o1 exttel Kat ; n102
versa...(o)nly a 0.21 ratio between the two was found.
A more recent study identified 199 byssinotics in a sample
from a questionnaire method, but only 52 who had both
4 Mot =1 w4 4 1dc £ 1 1 3 103
spirometric and ic evidence of byssinosis.
The spirometry test nevertheless is useful for certain
purposes. In y detection of byssinosis, before it
has reached a dis: i and chronic grade, a sharp drop in
FEVl over the fi of the work week provides clinical

evidence of dust reaction. Use of the guestionnaire for

early detection, however, depends on the reporting of symptoms

by the worker. There is a possibility that workers, fear-
ful of losing their job or being transferred, would dissemble
thai = 104 ., G e oy i

their symptoms. The use of spirometry, therefore,

been recognized for employment-related purposes. For

ment screening and continuing medical surveillance on

job, Bouhuys diagnoses byssinosis on evidence of acute

reaction alo:e.‘oa However, the workers' compensation law

requires evidence of chronic impairment which is occupationally

induced. The FEV, test shows only that some workers, who

3
are not necessarily disabled, react to dust in cotton mills.
The guestionnaire rerx 3 the sole diagnostic method which

differentiates byssinosis from non-occupational lung disease.

B. Legal Implications

The foregoing presentation described variables in the
dlagnostic process of by i 5is which question the accuracy

of expert medical opinion evidence in workers' compensation
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claims. ne following discussion evaluates the significance
f ariables in ligh f the purposes sought to be
by the workers' compensation system.

Equity in workers' compensation requires that like cases
be treated alike. n two workers bring claims for byssi-
nosis and prove tl ie degree of impairment and occupational
exposure to dust, any variance in the outcome of their claim
should result only fro he - hat the origins of their
physical conditions are different, not from some variable
external to their condition. i The ideal of equity is
reached when the presence of rk-related disease can be
detected by a foolproof method. The outcome of a litmus-

ause it excludes all possible external
for the variable
is little
and the
based on speculation. Medi-
cal evidence i hi ituati 1d be too unreliable to
support an award.

Most occupational diseases occupy the middle ground
between these two |} B u is no exact know-
ledge, yet enough

it is accepted that
ication of their
disease

cases are liti 1 b U he condition under question is

ambiguous in I ire © r ) ] laimant's disorder

is medically close




this area, disput

the data advan

on one side of

Physicians disagree on the importance to be

ascribed to such d whether the cloud on the X-ray is
due to emphysema or a form of fil or whether the level
of toxin revealed by a blood é uffi high to
cause the disorder. Although no litmus pe test exists,
the disease process is enough unde
which measures it sufficiently

differences are based on ration

rather th I r speculation.

ver, medical testimony would merit the weight
it is given if the data underlying the interpretations were
o -] &

unreliable. \ dispute over the interpretation of an X-ray

shadow or toxin level would be meaningless if X-ray

nology was unable to reproduce an image with requisite

clarity or if repeate

radically dif y 1 In short, the pro-
sicians merits consideration only

upon which they base their jud




in byssinosis claims

occupational

with the purpose kers' compensation

ted mediately
science,
is acce
which those interpretations
the data itself is
be based on random factors

Continuing
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the doctor's decision in

such i i r informed interpretation
of all symptoms clinical tests, but the random output
of an X-ray or blood test. The result, then, over a number
of cases, would be haphazard. Some claimants would be
awarded benefits, and other claims denied, not because of
the differing facts of their condition but because of
basic flaws in the process which analyzes their condition.

Workers' compensation cases should not be decided on
such irrational grounds. he basis of decision in such

instances has no relation to the relevant issue of workers'

compensation, that is, whether the claimant's condition is

related to employment. But in the class of cases under

consideration, the resource to which the law turns to re-

solve occupational causation is incompetent to reach a

decision on legally relevant grounds. When such irrationality

exists, the equitable basis of the law is diminished. As

long as the law requires the line to be drawn on the criterion

of work-relatedness, a method must be sought which can

answer more reliably the questions which the law puts to it.
method is not available, some other procedure

with the purposes of the law must be designed
to assign an occupa:ional_source to a condition.
Byssinosis presents a peculiar challenge to the

legally required separation of occupational from common

diseases. From the discussion of the method of decision

employed in the diagnosis of byssinosis, it is apparent that

the data upon which specialists make their determinations
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are sufficiently unreliable to serve as the basis of compe-
tent evidence for compensation purposes. The guestionnaire,
which is the procedure underlying a doctor's interpretation,
fails all three tests of reliability. It cannot assure that
the answer it produces, that is, the presence or absence of
Monday morning symptoms, is based on fact. Weakness of
memory of the claimant, attitudes, perceptions, and technical
knowledge of the examining physician, and defects in communi-
cation between 1 interfere with the accurate
exchange of essenti information. Second, as Braun's studylc?

showed, reproducibility o ponses

morning symptoms is strikingly low. Third, the diagnostic

procedure was developed for purposes of epidemiological

surveys, where the size of the testing sample allows some
P : : : : 108 :
degree of looseness in method. As Morgan implied, using
the procedure for individual diagnostic purposes for which
A fourth element of
unreliability, observer variability, is present which, al-
though not related to the procedure itself, does introduce
a further amount of
diagnoses of byssinoti
a variation of 24% in byssinosis diagnoses of the sa
group of workers by two observers was usual and acceptable
A - : 309 . ie 4 anEionEhle
for epidemioclogical purposes. liowever, it is guestionable
that such a large degre z is acceptable in a workers'
compensation proceedi I la ess of the compensation

system is lessened when itive dignoisis depends to such

a great extent on which 4a th i sees.
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result of claims filed by diseased textile workers,
therefore, is bound to be too random to justify the con-
clusion that the compensation system actually separates
claims on the basis of work-relatedness. This haphazard
decision process means some workers who actually do not

have byssinosis will be awarded benefi This is theoreticall

unjustifiable but is not an egregious outcome. Those non-

byssinotic workers are disabled anyway and, in all likelihood,
their condition has been aggravated by decades of exposure
to cotton dust. However, those workers erroneously diacnosed
as having chronic bronchitis are properly the subject of
concern, as they are denied, irrational grounds, need
benefits to which they have a legal and moral claim. The
defective operation of the wor} compensation system,
herefore, transfers costs properly
to individual workers who generally them.
Coal miners' groups brought to Congress' attention, both
in 1969 and 1972, inequities i ederal law similar
to those present in
of the next section outlines Congress' resolution
medico-legal issues discussed re in relation to byssinosis.
Section V concludes 1} nalyzi he "presumption" approach
causation of occupational
reform to the problems

created by byssinosi




al compensation benefits so
coal workers' pneumoconiosis
lung" or in workers' compensation in
fpur ways. intervention into an
area of the

the states.

industry

state laws, to the federal

first three years of the Act's cperati

ber of presumptions which

calsabllity

r and work-relatedness

nature of CWP and
process, this discussion
as elements of an original
legislative t of the diagnosis

causation of

969 departure from normal

provide for three reforms

could not be described as




the burden of the claimant. First,

fully showed the evidence of CWP and

disability as required by the regulations, and had a work

experience in the mines of at least ten years, he or she
would not be required to prove that the condition arose out

112 This meant that the government or operator

of employment.
would have to show that conditions in the mine or the nature
of the claimant's work were such that dust exposure was mini-
mal. As shall be seen, the major barriers the claimant
faced were those of diagnosis and disability, not causation.
Second, the Act created an irrebuttable presumption that
death or total disability is caused by CWP if a chest X-ray,
biopsy, autopsy, or other diagnostic technique reveals "compli-
cated" CWP, that form of CWP which is most disabling.113
Diagnosis of the disease is sufficient for the determination
of disability; no showing of actual impairment or incapacity
is required. Although the presumption lifts from the claimant
who comes within its purview the burden of proving causati
and disability and forecloses rebuttal evidence, in reality
it does not change current medical practice. The presumption
merely engrafts the common medical definition of complicated
CWP into the statute. Once the X-ray or other test results
are positive, no competept medical authority would dispute the
cause of the condition. Also, a finding of disability is
virtually automatic subsequent to a diagnosis of complicated
CWP, as any doctor would forbid a claimant with such seriously

impaired lungs from returning to the mines.
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The third reform, which created a presumption of work-
relatedness for the death of any miner with at least a ten
year work record who died from a respirable disease,ll4 is a
more basic revision of conventional compensation practice.
Because of it, a widow is not deprived of benefits if no
autopsy was performed or no X-rays were taken during the
deceased miner's lifetime. Howevér, the benefit of the pre-
sumption depends on a correct diagnosis of the cause of death.
For example, a miner could be certified as having died from a
coronary condition, instead of a respirable disease, if the
doctor overlooked the relation between pulmonary insufficiency
dnd cor pulmonale, an abnormal heart condition caused by
respiratory disease.

Another distincitive characteristic of the 1969 Act and
regulations was their detailing of medical standards which
were to govern the diagnosis and evaluation of complicated
and simple CWP. The medical criteria for the diagnosis of
complicated CWP were set out in the statute itself. But legis-
lative and administrative invasion of the previously exclusive

medical province of diagnosis and evaluation of disability

e}

was most significant for simple CWP. Prevalence studies

have shown tha

t

relatively few miners have complicated as com-
pared with simple Cw?,l so the medical directions of the
regulations for simple CWP were the more important for most
claimants. Although diagnosis could be founded on either a
116

chest X-ray, an autopsy, or a biopsy, the chest X-ray was

the sine qua non for most claimants. Autopsies were relevant

only to the claims of deceased miners, and lung biopsies,




because they are major surgery, were not to be performed
solely for compensation purposes. The regulations, there-
fore, excluded from consideration all other medical methods
for diagnosing simple CWP. The further administrative
intervention into the medical in the evaluation of
disability once th i of simple CWP was confirmed.
The regulations detailed an elaborate mechanism to measure
disability, which i uded six scientific indices of pul-
monary disability, complete with charts. 17

The 1969 Act,

area,

law despite superficial changes. he statute and consequent

regulations for the time in compensation law established,

for doctors administering program, the methods and standa:rds
i85

However, since
the black lung program was de
ivilence of state
the Act's directives to medical experts would be carried into
the adversari
Yet, despite the presumptions, most claimants did n
great advantages from ] - The major burden,
g the existence of
widows covered by a
regulations actual

prove the exi




hods. For those miners alleging
fect linked the fate of claims
The burden of proving the
existence of disability also rested with the miner, except for
those with complicated CWP who, because of the severity of
their. condition, least need he  ai presumption. The

sole presumption which - i itd compensation prac-

out of employmer

ten years. Besides

only after the more challenging proofs of diagnosis and dis-

ability were met, it was unlikely in any e that coal

Yarisin

operators would successfull void laims on the
out of employment" rationale. The =31 dusts and
in the pla h been commonly held ficient to
relate il loyme once an occupational dis

ease is diag

The adminis

more than h iled i and

those denied, § are rejected becaus the claimant
) A e E . i 2 S i h

failure to provide positive X-ray evidence. Following

geveral hearings in coal mining areas, in which committece

members w nf ed he physical

nd s

amendments to

Lung Benefits Act of 19

4] Corcarace Broad
While Congress broade
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some oversights, the main thrust of the 1972 Act was directed
at the diagnosis of simple CWP. Congress altered the regu-
lations by providing that no claim would be denied solely on
the basis of a negative X-ray. Claims instead were to be
resolved on the basis of "all relevant evidence," including
several medical tests, a medical history, the opinion of the
miner's physician, and affidavits from persons acquainted with
the minar.123 The other prong of the amendments relating to
simple CWP was a new presumption for those whose conditions had
not been diagnosed as complicated CW‘P.lz4 A miner was to be
presumed totally disabled due to CWP if he worked over fifteen
years in an underground coal mine, had an X-ray interpreted

125 demonstrated the existence

as negative, and other evidence
of totally disabling respiratory or pulmonary impairment.
The presumption could be rebutted only by showing that the

miner did not have CWP or that his respiratory or pulmonary

. | . > 12
condition did not arise out of employment in a coal mine.

Although the desire to increase the number of awards to
such a desperately poor sector of the population was politi-
cally appealing, Congress' action was founded on solid medical
considerations. The committee which drafted the bill heard
testimony that a negative X-ray, either for simple or compli-
cated CWP, was not determinative of the absence of the disease.
One study revealed that X-rays resulted in erroneous diagnoses
25% of the time when they were compared with autopsies of the
same bodies. A physician testified that emphyséma could cloud
the X-ray and prevent the diagnosis of CWP. Several witnesses

told the committee of the absence of adequate medical facili-




ties and trainin
of poor quality. ! mmittee ie medi
evidence presented by HEW and } who favored the amend-
ments, and "resolve(d) doubts in favor of the disabled miner,..
{i)n the absence of definitive medical conclusions.“lz?
Such criticisms of the X-rays as reliable tests for CWP
had appeared earlier in the medical literature. It is true
that the majority of medical experts believed that the diagnosis
and progression of CWP could only be determined by X-ray.lzs
But their own studies revealed several factors which affected
the reliability of X-ray interpretation. A common problem
was that of X-ray film quality. Over-exposure of the film
resulted in an under-estimation of the progression of CWP.
The reverse was true for under-exposure. In one study, 24%
129

of films were rated mildly defective to very poor. The

common method of measuring progression of CWP could not com-
pensate for poor film technique.lsn This factor is significant
for administration of the black lung program, as examining
physicians depend on X-rays from several hundred locations
around the country. Not all are equipped to adhere to rigor-
our radiological stan m:c‘.:;.13 Observer variability in the
interpretation of films was another error factor. One study
found disagreements on the categorization of CWP among different
132

observers from 18.8% to 33.2% of the time.

A study designed
to formulate recommendations on the administration of the

black lung program found that positive diagnoses'of CWP varied
133

from 57% to 94% of : zpending on the reader. Yet

despite such substantial differences, a prominent team of CwWPp
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results did
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which CWP diagnoses were made.

This attitude was manifested in two features of the 1972
Act: its rejection of X-rays as the sole diagnostic tool, and
its new presumption for simple CWP. Congress identified HEW's
reliance on the X-ray as the major stumbling block for diseased
claimants. Although the majority .of the medical profession
upheld the efficacy of the X-ray as a diagnostic device, as
indeed the sole test, Congress accepted the criticisms of the
Rasmussen group and provided for the use of other evidence
to support a diagnosis of simple CWP. Rasmussen accepted the
X-ray as providing evidence of the presence of CWP, but unlike
the majority of specialists, rejected the corollary position
that a negative X-ray proved the absence of CWP. Instead,
alternative procedures were used which the majority position
held were insufficiently reliable to differentiate between
CWP and other diseases. In essence, Congress confronted a
split in medical approaches and decided to err on the side of
inclusion instead of exclusion from statutory benefits.

The new presumption also revised traditional medico-legal
procedures in workers' compensation. If its three conditions
have been met, it removes the burden of proving occupatonal
disease and disability from the claimant and places a burden
of rebuttal on the goverpment and the coal operators. The
only function of the physician is to determine the existence

of a respiratory or pulmonary impairment. This, of course,

calls for far less medical precision that that required to

diagnose CWP itself.

‘Both features of the 1972 Act reduced the importance of




medical testimor in blac ung compensation proceedings. The .
lted from the perceived incongruence between the
use of unregulated medical practices in the resolution of com-
pensation claims and the social purposes desired to be obtained
by the workers' compensation system. The concluding sections
analyze the consistency of the statutory presumption approach
with compensation theory and makes some general observations
about the role of medicine in occupational disease claims.

B. h catutory Presumption
nd Worke mpensation Principles

. The past three sections have traced the conventional
approach of workers' compensation law to occupational diseases
and analyzed two widespread diseases in relation to that sys-
tem. The medical diagnosis of byssinosis has been explored
and the resultant barriers to a fair compensation system
pointed out. Legislative response to similar obstacles in the
black lung area has been outlined. The Black Lung Acts repre-
sent a modern updating of the compensation approach, because
they seize the medical proof problem and seek to tailor the
compensation system to the needs of miners while they preserve
the basic work-relatedness concept of compensation law. Al-
though the Acts su ial ed the function of medicine
in the determination of the existence of occupational disease,

their reforms are justifiable under compensation principles.

Before discussing the principled basis of the statutory

Presumption, the pur 5 of compensation must first

be reviewed. I indament - for the discussion of




138

the proof of causation of disease, as Riesenfel and Larson

correctly point out, is that workers' compensation replaces,
rather than supplements, common law tort law.139 The fault
basis of tort law is rejected as the rationale for assigning
liability. Instead, work-related injuries and discases are
seen as an unavoidable part of the work process, as much a
cost of production as the labor itself. That cost is allocated
to the employer and, ultinm 21 the consumers of the employer's
products. The abandonment the tort approach is also evi-
dent in the level of benefits awarded claimants.
based on the claimant's needs or even his or
Rather, the workers' compensation system guarantees a subsistence
living standard thought sufficient to keep workers from becoming
public charges. Medical and rehabilitative costs are paid to
facilitate the worker's return to the job.
even though costs are

he private sector, 140

The "cost of production" rationale justified the aban-
donment of the tort principle of proximate cause as the
standard used to place liability on the employer. Rather, tie
requisite degree of 1saci 5 mini :+ an injury was
attributable Yy he JOTK M ly increased the &Lisk
of ak lgvel of ris 2ne to the public.

lessened the




drastic diminishment of the worker's burden of proving a causal

connection between injury and employment was consistent with
the social purposes of workers' compensation. The rationale
of the la not to resolve disputes between two parties
equal position before the court, as in tort,

but to provde for the welfare of injured workers whenever the
employment relation contributed in some way to the accident.
The careful weighing of causal el uired by the proxi-
mate cause test, designed to protect t
unreasonable risks,
but self-induced rk injuries was assi to the employer.

The desired result was to be an efficient and inexpernsive
administrative system which promised minimal benefits to
kers without the obstacles of litigation.
agreed that what aj ared to be a decent bargai
developed into unwield i inequitable system toﬁay.‘q
But regardless u uent performance, the goals of workers'
compensation have
years.

The easing of the proximate cause test related to
mate issue of causation. But the social purposes responsiblie
for the erati f :.the work pt did not ai
the E proof: 2 aks 1t of burdens of persuasion
and the determi i [ standards f proof, Without the

benefit of u ysumptions h - must prove

medical £
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expert opinion evidence is necessary. Required standards

of proof were not relaxed: expert testimony given in terms of
"possibility” will not support a claim; "probability" testimony
is required.lés In either a tort or compensation action, the
moving party's claim fails if the physician is unable to state
with reasonable certainty the question put to him or her. As
already seen in the case of black lung, this could result
because the only indicator of coal worker's pneumoconiosis,
the chst X-ray, can identify the presence of disease but may
not reliably identify its absence. In byssinosis, the failure
of the claimant's memory or the randomness of the juestionnaire
method can produce a negative diagnosis. In both cases, tihe
doubt, attributable largely not to the weakness of the claim-
ant's case but to the inadeguacies of medical knowledge and
diagnostic techniques, benefits the employer because of the
assignment of the burden of persuasion.

While this outcome is arqual fair in civil actions,
the equity of the result i compensation claims is
far from clear. Because tort liability is bottomed on faulz,
the proximate cause test and its accompanying allocation of
burdens and standards of proof is necessary to protect def

dants from the imposition of an unreasonable risk. Acceptance

provide a remedy for conduct not considered to be negligent.

Thus, using a fault rationale iabili there is no com-

1

pelling theoretical re resolve doubts in fdvor of

is not responsible for

as the d
the uncertainty of .proo:.l46




workers' compensation action
is fu : = than that of tort law, the existence
of medical uncertainty should produce a different outcome. No
tort-like value judgment is required to determine if it is
reasonable to place a duty on the employer. Because the em-
ployer is liable nearly all work-related disabilities,
less protection is due the employer in terms of burdens of
proof than obtai i workers' compensation the
role of the at is n e provision of a forum for resolving
private disputes APET: t persons enjoying egual status
Rather, a legislative decision has been made
on social grounds which places a primary value on benefiting
workers whenever a causal connection with employment has been
found. The.overriding social insurance purposes of workers'
compensation, no matter how poorly executed in practice, mean
that the protection of the stricken worker has a higher priority
than that of the employer.
As already seen, the public decision to allocate the costs

of all work-related injuries to employers required the replace-

ment of the proximate cause concept with a minimal degree of

causation. Similar adaptations to the assignment of burdens

of proof should have been made to accomodate the same social
purposes, but instead the, common law burdens were retained.
nsofar as a stringent apr h to the proof of existence of
occupational disease remai 1 1 the resulting unfair costs
shifted to workers, ansferance from tort to workers'

compensation priciples is incomplete.




As long as compensation law exists, some link of the
claimant's condition with work is required to justify placing
liability on employers and the consumers of their products.
But nothing in the principle of workers' compensation requires
that the link be drawn between injury and employment in pre-
cisely the same way as in civil tort actions. Burdens of
persuasion and required degrees of proof must be re-examined
to assure that they operate in a fashion consistent with the
public purposes of workers' compensation.

The two Black Lung Acts are the first legislative recog-

nition that occupational disease claims must be adjudicated

under different tests and procedures than injury claims. The
major innovation of the federal law was to vresume occupational
disease if the miner had a work history of dust exposure and
also had a disabling respiratory ailment. Although no positive
individual determination of a specific occupational disease
need be made under the 1972 presumption, it preserves the work-
relation concept central to workers' compensation. The causal
link of condition to employment is made legislatively on an
aggregate level, subject to disproof in individual cases. MNo
affirmative proof of the cause of the disorder on the individual
ievel is required. The causal inference is made from two
factors which are not related to the determination of the
etiology of the claimant's particular condition: the period of
dust exposure of the miner and the degree of the miner's
physical impairment. Taken by themselves, neither factor has
been considered significant in compensation law.

year requirement is u probability among a class ol
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workers; it does not identify that a particular claimant has
suffered from that exposure. Such statistical evidence would
clearly be immaterial in a claim brought under state compen-

sation law. And, evidence of medical impairment alone, without

evidence of its source or nature, would not support a typical

compensation claim,

Nevertheless, each factor is vitally related to the
probabilities of occupational origin of the claimant's condition,
. and each supports tl i burden of nonpersuasion
to the employer. By requiring evidence of totally disabling

egpiratory impairment, the presumption maintains one essential
compensation law, that of economic disability. It
esponds with social insurance purposes by assuring that
itting objects are aided. he fifteen year minimum exposure
period is a recognition that coal miners suffer a statistically
greater chance of T ing CWP after an extended period of
time work ing u 1is factor provides both the general
disorders and, to the degree
se is greater for miners
for the general population, supports the placement of the
liability on the employer.
impairment factors re-
inforce the basic showing.that the claimant's disease arises
more valuable function
"proof"

A long work history
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combined with evidence of disabli \ disease, assume greater
probative weight than medical techniques for assigning liability
to the employer. It may appe . substitution of legal
for medical citeria’. of diagnosis represents a diminishing of
the degree of proof required to support a claim. But such a
conclusion is correct only if it is shown that X-rays and other
techniques more reliably indicate the presence of occupational
disease. Even assuming that medical techniques are more reliable
(for which there is no available proof), the legal method of
diagnosis is to be preferred because its results more closely

accord with the legal purposes of workers' compensation. This

can be seen by examining the consequences of error using each

method.

The error involved in the legal versus the medical diagnosis
of CWP is of a differe ture. Those excluded from coverage
under the 1972 presumption either are not severely disabled or
have not been long exposed to coal dust. Claimants are excluded
because their probability of having contracted CWP falls below
the threshold standards of the presumption, standards estab-
lished because dust exposure and lung impairment were found to
be statistically associated with CWP. The rejected claimants
lose the benefit of the presumption but retain the possibility
of proving they have CWP by medical diagnostic tests. Those
rejected by the former x:ray test had no such alternative oppor-
tunity. Furthermore, their rejection could have been based, not
on material factors such as too little dust exposure, but on
random medical factors such as observer error and poor film

quality. The legal diagnosis excludes claimants on rational
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can be made for

tests also will err on the

the medical error is based on fa irrelevant to workers'

compensation. Those erroneous " by the legal

method at 1 iisabled and have a long history of ex-

posure to ius 'he social insurance purposes of workers'

of over-inclusion.

presumption abandons the

Medical evidence still can

be submitted either to show that the claimant's respiratory

disability is non-occupational (e.g. lung cancer), or that

the environment in which the particular miner worked was not
sufficiently dusty to cause a totally disabling condition.

But the burden of coming forward with such evidence is now with
the employer. This apportionment of the burden is appropriate
both because the probabilities run in favor of an occupational
etiology and because the bias of the compensation principle
justifies spreading the human costs of production rather than
visiting the stricken individual with the consequence of

medical doubts.

is
presumption was thought to provide a mechanism
to discover the relation v F: 5 condition to work

which was more sui - the purpose f the law. It relied




on medical knowledge the extent of determining the association

between mining work and CWP and the threshold number of years

of exposure to coal dust which raised the probability of a

miner contracting CWP. But, as already discussed, medical

tools did not intervene in the determination of occupational

disease in the individu - Legal tests now provide the

standards for resolving what ultimately is a legal, not medical,

question: the allocation of a worker's disability.
This shift is laudable, in part because medicine and law

pursue different objectives when they examine the causation of

disease. To comport with their 4iff th

two professions have developed different measures of probability

which they require from their evidence before they reach a
conclusion, Medicine devises agnostic methods to differ-
entiate between diseases for purposes of research and treat-
ment.

criteria for the identification of the source and nature of
disease. ihe sked testi in a legal proceeding,

doctor bring along tiI roach in determining the cause of

a claimant's disal

Yet in the identifi-
conventional co
ausation still are
same stand

tinguish byssinosis
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from chronic bronchitis for purposes research or treatment
must also be used to allocate costs disease in a legal pro-
ceeding. Strict standard: f causal relationship are justified
in medicine because effecti research and treatment

highly precise factual

r the two are radica
The doctor must be as sure as possible of

she acts.

develcpe
distribute fi ci burden Yet, the use of
standard of proof has legal conseguences.

burden of proof rest the cla

concept of causation means

tainty, employers fav disabled workers.
such a result
public weighin f values in the legislatures
not from a hidden decision process unrelated
then,

own stand

1€S use 18

the Iuture,




At least one bill has already been introduced in Congress

which proposes the use of a statutory presumption for several
, . ~ g i ’ : - 48

specified occupational lung diseases, including byssinosis.

The use of statutory presumptions can serve as a corrective
for compensation of those occupational diseases for which
enough epidemiological work has been done to identify a
worker's employment as a highly probable causal factor of
disability. The theoretical foundation of the presumption
rests on medical research which identifies an association
between exposure to work hazards and disease. Medical studies
support the use of minimum exposure levels, as in the Black
Lung Acts, which provide the causal link of disease to employ-
ment on the aggregate level. Such work has been done for

many industries; mining, textiles, and asbestos production and

handling are the most obvious.l49 But the presumption

approach cannot be justified on the same grounds for diseases
of industries which have not been the subject of survey re-
search, for diseases caused by toxic substances in the work-
pPlace which have not been i tifie or for diseases not
prevalent in an industry but contracted because of individual
susceptibility. In these instance either there is a void

of medical knowledge about the nature of the disease itself
(not just its diagrosis) or there is an insufficient incidence
of disease in an industry to support the presumption of occu-
pational origin. If compensation law still is to retain the
work~relation principle, presumptions cannot be 'applied in-
discriminately to all occupational diseases. So, pres: tions

require separate factual determinations for each disease.




Indeed, such specific
process reguiremen
In conclusion,

causation of disease

short-run reform for well-researched, highly prevalent
diseases such as byssinosis and coal worker's pneumoconiosis.
But an attempt to use the presumption approach more widely
would disguise a basic weakness in handling occupational
disease claims under a workers' compensation system devised
to meet ‘a di arent mo The fair and efficient operation
of the compensation system presumes a disabling condition
whose relation to employment can be simply identified.

model is based a ingu s a given, with the adjudication
designed to resolve whether the injury arose from on in the
course of employment. The latter question involves balancing

intangible values, which is the hallmark of the law. Re-

solving fine medi lesti 5 Or identity of the injury

itself is far from o iging ! : the compensation
proceeding. Ample evidence now exists that the use of standard

medical diagnostic technigue s not yeild a sufficientl

y
reliable answer to the question of occupational causation.

As long as conventional workers' compensation principles con-
trol occupational diseage claims, the outcome will be irrational

in theory and inequitable to the victims of disease.




of the National Commission on State Workmen's
Compensation Laws, at 26, 50 (1972).
In the case of byssinosis this gap between medical capacity
to identify disease at the of the industry and that
of the individual is at least partly explainable by the
differences in the acceptable degree of error in the
finding of presence of disease between epidemiological
research and in the diagnosis of an individual.
B. RAMMAZZINI, A TREATI OF THE DISEASES OF TRADES!
T.R. Harris, e Bys is | Respiratory Di
Cotton M Ys, J j MED. 14(3): 199-20
C.B. McKerrow and h in A Pilot Inquiry into
Byssinosis in Two s i @ United States, J. o
the AME 2D . T ASS 8537 (1961 ‘
Although incidence rates inosis are low £
entire working popula 1 Of 2 texti er
logical studies £ 1 £ 3% to 41% of
room workers, a from-“12% t f spinning-room
have byssinosis. Citations in H: i lpra note 4.
The Department of Labor estimates that there are 38,000
byssinosis cases in the yarn and weaving industries.,
Wall Street Journal, December 24 An epidemiologist
has estimated that 17,000
byssinosis. E. Zuskin et
Spinning Workers, ARCH. L
However, his estimate was based on an extrapolation from
the results of his survey. Since dust conditions vary in
mills according to the fabric being produced, the grade
of cotton used, the degree of mechanization, and the
physical arrangement of the factory, estimates from a
small sample are not likely to be reliable. More impo:tant,
no epidemiological studies to date have included in their
data retired workers or other millhands who have changed
jobs. So, figures based on prevalence rates within mills
will understate the number of byssinos
unknown extent. ecf. Speizer, Que
and Analysis of Epidemiological Data
Disecases, ANNALS N.Y. ACAD. SCI. 221
In 1971, North Carolina first adoped a "general covera
statute. W.C. Laws 1971, . 547, Sec. 1. However, c¢
arguably was extended impl i to byssinosis as ea
as 1963, by N.C. Laws 3 965, Sec. 1. There
been no judicial ing tation of the latter provision
in the byssinosis -
Federal ploye ility 232 (1906);
35 Stat. 65 u -
Laws 1 5 Art. 1¢ iled unconstitutional,
Ives v, atl 1 lo Mailroad L N.¥Y. 271, 94 N.E
431 (1911)). 3
Cal. Stat.
1937, ch.
See, e.g., Hi s Ca 104 N.E. 336 (1914).

or the
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For instance, only eig ilicosis claims were fi
New York in a nine mor period in 1935-1936, id.
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5.C. Code 72-255

Code of Ala., Tit. 26 : ( (1958); N.C. G.S.
97-58(a) (1972).

W. Va. Laws 1935, ch

Laws N.Y¥. 1936, ch. B87, t. 4-A; Ga. Code Ann. 1ll4-
B1i5:  (1973):«

Ariz. Rev. Stat. Anno. 23-901.02 (Supp. 1976).

Ga. Code Ann,. 114-814 (1973).

Ky. Acts 1916, ch. 33, sec.

5 M Anmerican Enka Corp., 213 N.C. 218
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298 N,.Y. 545, Bl
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THE HEART AND THE LAW (1

In Malleable Lron Qauoc Co. v. Industrial Comm'n, 215 Wis.

560, 255 N.W. 123 (1934), the worker suffered a hear

attack while pulling a jack up an incline at work. Tnc

worker had advanced arteriosclerosis. Compensation

awarded even though the a“tcvy was very brittle and |

rupture occurred from less pressure than would be reguired

to cause a rupture in a person'with normal arteries.

Nevertheless, the court ruled that the injury resulted

from the claimant's work, But the same court, three

years later, denied compensation where there was no work

event which caused any i B of T8 r"he couﬁL 1u;rc t1at the

claimant was only

when he was fo:ceg i myocardial

degeneration an ._ties. Schmitt v. Industrial

Comm'n., 224 N.W. 486 (1937).

exist in those mental injury cases
latic shock triggers mental or physical

irjur\, there V€ rk-related causal element is
asserted t e DX acted, due to general pressure.
Carter v. General Motors .7 361 Mich. 3??. 106 W
105 {LQLU;, the court affirmed an award where the ir
of the claimant to k ug h th ssembly line, a
with abuse by his for re a dread of losinc
job and led to disabling 4 i The court clearly
recognized that the psychos ted from "emotional
pressures encouncered py plainti daily in Lnu perfc
of his work", 106 N.W.2d4 at 107, but over a i
which Couuhnd d
psychosis and that e LJJ“E*-ty
was not a special hazard, held that a series of
stimuli caused the aggravation of a pre-existing latent
mental condition. C re Capital Broadcasting Co.
Wilkerson, 240 Miss. 64, 126 So.2d 242 (1961). Sec
Klimas v. Trans Caribbean Alrways, 219 N.Y.5.24
N.E.2d 714 (1961) yocardial infarction following
tracted job pressure, with no single triggering traumatic
event) .
E.g., the

"actual street risk" doctrine, described by
Larson. 1 LARSON, 9.40.
41.62.

97-53 (1972).
Code Ann. 114-801 (1973).
-2d 543 (1974).
ORNEY'S TEXTBOOK OF

note 47, at 204 S.E.2d4 545.
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Mutual Chemical Co. v. Thurston, 222 Md. 86, 158 A.2d B899
(1960), awarded compensation to a worker exposed to
chrome dust, and distinguished Kelly-Springfield Tire Co.
v. Roland, 197 Md. 354, 79 A.24 153 (1951), where a claim
for work-related asthma was rejected when there was no
proof that asthma had ever been contracted in either of
the employer's rubber plants.
2 LARSON 41.33.
Fitch v. Princess Coals Inc., 463 S.8.2d 941 (Ky. 1971).
The court in Fitch denied, without inquiry into the facts;
a claim which alleged that bronchitis and chronic broachitis
rose out of employment, citing the earlier case of Young
v. Dale, 446 S.W.2d 288 (Ky. 1969) as precedent for th
position that chronic bronchitis was a general disorder
of the population at large and therefore non-compensabic.
Young, however, merely upheld the hearing board's denial
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Mr. WixeaTe. Mrs. Briggs, from Columbia, S.C., will testify next.

Mrs. Brices. I am Essie Briggs from Columbia, S.C. T worked in
the spinning department of a cotton mill for 53 years from the time
that I was 11 years old.

After 53 years in the mill, T have brown lung disease. T have medi-
cal bills of around $50 a month. I get no workers’ compensation and
only $28.50 a month for a pension.

I am here to represent the thousands of people in South Carolina
just like me.

You have already heard about how the law in North Carolina is not
working very well. The laws in South Carolina are even worse than
that.

Not one case of brown lung has ever been awarded compensation by
the South Carolina Industrial Commission in a contested case. There
have been only two small settlements.

I filed my case almost 2 years ago. I have had two hearings, but I
am no nearer getting compensation now than I was 2 years ago.

Tam getting older, but I am still fighting for my rights. Some of our
members of the Brown Lung Association have not been so Iucky. Some
of them have died waiting while the law dragged its feet.

In South Carolina, if you have brown lung, you just will not get
any compensation. That is all there is to it.

We never knew that we had brown lung until the last few years.
Doctors told us that we had bronchitis or asthma or emphysema.

The mills never told us that dust would hurt us. But now, they are
telling us that we cannot get compensation because our statute of lim-
itations has run out. How could we file for compensation before we
knew that we had something that came from our work?

How could we have known that our breathing problems came from
the mills, when no doctor in South Carolina would diagnose brown
lung until 2 years ago?

They claim they did not know anything about it, but they say that
we were supposed to know more than the doctors.

In South Carolina, only in disease cases like brown lung, they have a
medical panel that can review the case and give a binding opinion. The
commissioner that is supposed to be hearing the case cannot. overrule
the doctors on the panel unless fraud has been proved, which is going
to be hard to do.

That would be bad enough, but beyond that. some of the doctors on
the panel actually are consultants for the mills or for the insurance
companies,

We have complained about ..is, and everyone from the Governor
to the legislators have promised us that the medical board will be fair
from now on, but even so, they are still an extra hurdle that we have to
go over.,

The medical board is still slow. My case was sent to the medical
board for review in November of last year. The board to review my
case has never met, much less given an opinion.

Until this year, when we fought to get the law changed, you had to
be totally disabled to get any compensation in South Carolina for a
lung disease.

For anything else, you could get compensation for whatever your
injury was, but for lung problems, you had to be totally disabled, or
you could not file for anything.
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Now partial disability will be covered, but what about all of the
people who got partially disabled before this law was passed? The
law is not retroactive, so there will be no help for them.

In South Carolina, the new law has something that is just for brown
lung. You now must have worked in a mill for 7 years, or you cannot
file at all for compensation, no matter how sick you are. There 1s no
exposure requirement for any other injury or disease.

To me, if nobody is getting compensation for brown lung, and there
are thousands of people in a State with that problem, then the law
just is not working.

You can point to the words in the lawbooks and tell me anything
you want about how wonderful the law is, but as long as nobody 1s
getting the compensation they deserve, the law is worthless. That is
what we have in South Carolina.

In November of 1975, about 40 of us went up to the industrial com-
mission to all file for compensation at the same time. We asked the
commissioners to do all that they could to help us. The chairman of
the commission, Dawson Addis, told me, “It takes time to get the
wheels turning.” but I told him, “Time is what we do not have.”

If there is going to be a Federal law to help, it should be something
like the black lung law. It should be strong and it should not depend
on the good will of every State.

In South Carolina, the mills are so strong and they have so much
money to spend, that the State just does not want to do anything to
help textile workers who have given their whole lives to help build
it up.

When we were in Washington in April, some of us went to the Amer-
ican Textile Manufacturers’ Institute offices. They locked the doors in
our faces.

One of the South Carolina industrial commissioners has called us
ignorant. Well, none of us had much formal education, but we are not
stupid. We are not asking for anything that we do not deserve.

When you work for 53 years in a cotton mill, you work hard. T have
never asked for anything that I did not deserve, and I will not do
it now.

We are not asking for welfare, But I gave everything to that mill,
and now they will not pay me any compensation. Out of my little
social security, I have to pay to have somebody come in and help me
clean my house and take care of my yard, because T cannot even sweep
a little without getting out of breath. I cannot shop. I cannot do many
of the things I would like to do.

But I have come all the way up here to Washington, because T want
vou to know that there are thousands of people in the same fix that T
am in. I want compensation now. I hope maybe you can understand
why I feel the way I do.

And T want to add this: When I was working in the spinning depart-
ment, I was on the safety committee, and we would have a meeting
about once a week, and thev would tell us on the safety committee, “Go
around to pick up the bobbins, and watch the machinery, and don’t let
a piece fall off the machinery and leave it on the floor. Somebody
might step over it and get hurt, and we do not want a lost-time
accident.”

They didn’t say anything about vour health and about what that
i‘lust was doing to you. And they will not pay compensation for brown
ung.
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But there was a girl who worked in the room where T worked. She
got the end of her finger cut off. She went out to the emergency room,
and she came back to work the next morning. She just walked around
in the mill for about 4 or 5 weeks, until her finger healed, and they
paid her her salary, to keep from having a lost-time accident. But they
will not pay us for brown lung.

Thank you.

[Information supplied for the record follows:]




Morth Carolina Industrial Conmission I. C. File llo. =====
Albemarle Building Employer Code Mo.
P. 0. Box 27546 Carrier Code Mo.
Raleigh, Horth Carolina Carrier File Ho.

FORIt B-1 CASE MO.

1. Application for “orkmen's Cormpensation Benefits
(to be filled in by applicant)

A. Identification Information:
HAME SOC. SEC. MO.
Tast first

ADDRESS BIRTHDATE
street address SEX: MALE FEMALE

RACE: WHITE BLACK
OTHER

If presently employed, employer

If presently unemployed, last employer

Date last worked

Complete Textile Work History:
Raw Years Yorked

Company Location laterial Job 3 Year--Year

APPLICANT'S SIGNATURE:

DATE:

*C = cotton; B = cotton-synthetic blend; 5 = synthetic; M = wool; F = flax

The original of this form must be filed with the Industrial Commission, with a copy
to the employer.

(SEE OVER)
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2. Application for Vorkmen's Compensation Benefits
(to be filled in by applicant's physician)

Applicant's Chicf Complaint:

History and Pattern of Occupational Chest Tightness or Dyspnca:

Hhich statement characterizes applicant's history?

. Chest tightness or dvspnca only on Monday

. Chest tightness or dyspnea on Honday & other workdays
Chest tightness or dyspnea on a1l work days
Chest tightncss or dyspnea unchanged from workdays to weckends
Chast tightness or dyspncz at no particular time during the
work week

6. MNo chest tightness or dyspnea

Oyspnea on the weckend whila away from work:
YES
1. Is applicant cver troubled by shortnass of broath
when hurrying on the level or walking up 2 slight
hill?
Does applicant get short of breath walking with
other people at an ordinary pace on the level?
Dogs applicant have to stop for breath when
walking at his own pacc on the level?
Is applicant short of breath on washing or
drassing?

Other known 11lnesscs:

2.

.

Diaoncstic Imprassions:
| )
2

3.

4.

Physician's Mame: Stanaturc:

Physician's Address

street address

town state {1p Cnde

Optional: Please enclose any relevant laboratory information (chest x-ray, EKG,
pulmonary function tosts, cte.).
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The CuamryaN. Thank you very much, Mrs, Briggs. We will come
back to you.

Mr. Wineate. I hope that at this point, you might have some ques-
tions to ask these ladies or someone else who is here, from the Brown
Lung Association. That might be the best way to find out what is on
your mind, Senator.

The CHARMAN. First of all, when was the Brown Lung Association
created ?

Ms. Tayror. Well, the first T knew about brown lung, Mr. Glick-
man came to my house, Frank Glickman. He is a staff member in
Columbus. That was in January of 1975.

And he asked me did T work in a textile mill, and T told him T did.
And he told me he wanted to talk to me, and I asked him in, and he
told me about brown lung. That was in 1975.

Then I went to the clinic in September of 1975, and they said that
my breathing capacity was 3714 percent. And then we all went to
filo with the Industrial Commission. That is the way we found out
about brown lung. The staff members came around and told us.

The Cramyan. Who started the Brown Lung Association? Maybe
you had better answer these questions, Jerry, regarding the creation
of the association, when, who, why, its area, and how many members.
I would like to know more about it.

Ms. Braxcy. I get to answer that question, because T have seniority
over Jerry—in terms of years with brown lung. The association was
started in the spring of 1975 by a group of people—some health pro-
fessionals, some cotton textile workers—who understood the problem
was there, but that no one knew about it. And we started knocking on
doors in cotton mill villages, talking to people who had breathing prob-
lems and then bringing those people together.

Now there are six chapters, three in North Carolina and three in
South Carolina.

Ms. Tayror. We hope there will be more, but we do not want it to be
too big. We hope they will clean up the mills so they will not have
brown lung.

The Cramyan. Has there been any change in the mills, new devices,
new ways of gathering and removing the dust? Have you as workers
observed any changes over the last year, 2 years, 3 years?

Ms. Brancy. In some of the mills, there have been some improve-
ments. But our differences with the American Textile Manufacturers’
Institute still revolve around the problem that we say, “Look, let us
work together to solve the problem of dust in the mills,” and they
say—as they said just last week—‘there is no problem. You are blow-
ing it way out of proportion.”

Last week, Mr. Timmerman, who is the current president of the
American Textile Manufacturers’ Institute, said that only 1 percent
of the people in the mills are getting byssinosis, which is the greatest
distortion of medical science that I have witnessed in the last 10
years.

Even the most argumentative people among the experts on byssinosis
will argue 10 percent to 29 percent. Those are the variations in
fizures of people today who are getting byssinosis in the mills—
and that is not to mention all of the people, like Ms. Briggs and Ms.
Taylor, who have already gotten too sick to work. :
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So that is what we would like. And there are ways to clean up the
mills, and some of the progressive mills have begun those steps, but
not in the way it has to be done.

The CaATRMAN, Aren’t there some improvements that some of the
mills have installed such as a vacuum cleaner which would draw dust
from the floor or dust from the air?

Ms. Braxoy. It is really a pretty simple idea. What you do is enclose
the machinery, so that the dust cannot go out into the air that the
workers breathe, and that is the basic concept behind most of the
machines you are talking about, that backflow the air down and
vacuum it out of the mills. And some of the more progressive mills
have put in that machinery.

The Caamman. Enclosing the machine, and also cleaning the air?

Ms. Branoy. Well, you enclose the machine so that the dust does not
get into the air that workers breathe.

The CratrMAN, How can you work on the machine with your hands
if the machine is enclosed ?

Ms. Braxoy. Most of the machinery we are talking about is not the
kind of machinery that you have to hold this handle here and hold
that handle there and npm.tte the machine. The workers maintain
machinery that works on its own.

We are talking about things like chute-fed cards, bales of cotton
that use to be loaded into machines by hand, and now you can enclose
the chute that leads to the machine, and workers only work outside
of the actual dust producing machinery.

The CratrMaN. Did you ever change a shuttle or a bobbin ?

Ms. Braxcy. Yes, I have—not like they have—[indicating Ms.
Briggs and Taylor] but T have done it a little.

The Cuamman. You have to get into the machine to do that, and
the machine does not stop. Don’t you do that while the thing is still
moving ?

Ms. Brancvy. There are other—we could go on forever about the kinds
of devices. T was talking really about mostly opening, picking, and
carding, which are the dustiest parts of the mills.

There are things to do for spinning frames. that you are talking
about, that would control the level of dust in a little bit different ways.

The Craamyax. The first thing, when you go into a mill, that strikes
you is not the dust——

Ms. Brancy. But the noise.

The Crammax. But the noise.

Mrs. Briges. Senator, when the New York Times reporter came
down and interviewed five of us, in the office down in Coolumbia, he
said that he flew into Atlanta, and then he got a rent-a-car, and was
going to drive through, and he stopped in " Graniteville, where Mr.
Timmerman is. And he said he wanted to go in a mill, and he said,
“Well, I am going to take you in a model mill.” Now, this New York
Times reporter told us he said, “I am going to take you in a model
mill.”

So he took him in the model mill, and he said the cotton got all in
his hair, it got all on his evelashes, it got all up his nose, and all in his
hair. And he said, “If that was a model mill, T would hate to see an
unnlmdel mill.” And that is what we had to work in, was an unmodel
mill.
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The Cramyan. I notice that you all are familiar with the new pro-
posed standard that the Occupational Safety and Health Administra-
tion has,am I right?

Mr. Wincate. A number of these people testified at the OSHA
hearings, in regards to that standard. Ms. Briggs, Ms. Taylor, and
some of the other people who are present in the room testified at that
hearing,

Mrs. Brigas. Well, they said that it would take 7 years to level that
cotton dust down to where it would not hurt people. Well, when I
worked in the room where I worked, they wanted to change cotton to
polyester acetate—either one, they wanted to change—in a week’s time,
they changed that whole room, and it was as big as a football field. And
they changed that whole room of machinery in a week’s time, and still,
they want 7 years to clean up the mills, when it wouldn’t take that
long. They could clean it up in less than 7 years.

And it is not because they do not have the money to do it, because
they have the money to do it.

The Cuamaan. I understand there are others that oppose this rule
or standard because it applies uniformly in all operations; is that
right? There is a different dust problem in different parts of the
operation.

Ms. Braxey. But if you can make more healthy people in weaving,
isn’t that your responsibility ? If you can cut the dust—the idea that
we oppose behind the concept of allowing a higher dust level in weav-
ing than in carding is that following from that idea what you are
saying is, well, if bringing the dust level down to 0.1 in carding would
only make 10 percent of the people sick, if you brought the dust level
down to 0.1 in weaving, you would only make 6 percent of the people
sick: so you can have a higher dust level in weaving because a lower
number of people would get sick from that same dust level. And our
position is, if you can make less weavers and loom fixers sick, it is your
responsibility to do so.

The Cramaran. We do not make the rules here,

Ms. Braxcy. T know. T was just answering the question.

The Cramyax. We make the law and hope the law will produce
the rules that will make the situation, as you say, better. There are a
lot of technical questions that go into creating the standards.

We have something to say about how the procedures are arrived at
which produce the standards, but it is all helpful to know, just how
you look at the next step, which is the standard making process OSHA
1S 1n now,

I think that is most helpful, believe me,

Mrs. Briges. Senator, Mr. Timmerman says it is not but 1 percent
of the textile people that have brown lung. Why do they pay all these
lawyers these high prices, so much an hour? Why don’t they pay off
that 1 percent; if they think it is not but 1 percent, why don’t they
pay off that 1 percent, instead of paying all these lawyers to fight us
so hard?

The CHATRMAN, A very good question, and T have no answer.

I thank you all very, very much. We could stay with you and learn
a lot. but time is our problem now, and we have other people who are
waiting to be heard. So thank you for all your contributions. through
the whole process of bringing awareness to the problem.
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Thank you very much.

Sol Stetin, executive vice president, Amalgamated Clothing & Tex-
tile Workers Union, AFL~CIO, an old friend, personal and of this
committee.

Mr. Stetin, we are prepared to proceed any way you would like—
to read your statement, to summarize it, or a combination.

STATEMENT OF SOL STETIN, SENIOR EXECUTIVE VICE PRESIDENT
AND DIRECTOR, TEXTILE DIVISION, AMALGAMATED CLOTHING
AND TEXTILE WORKERS UNION, AFL-CIO

Mr. Sterin, Thank you very much, my Senator from my State of
New Jersey.

The Caamman. Well, T am glad to see you look happy as you say
that, Sol.

My, Sterin, I am.

The Caamyax, All right. Thank goodness.

Mr. SteTIN. T came to New Jersey on the 21st day of January 1921,
from Poland, and T am still there.

The Cramymax. Excellent. You are one of our leading citizens, and
I am glad you are still there, too.

Mr. Sterin. Thank you very much. T am going to use some excerpts
from my statement, which I have already submitted to you—and I
hope that my whole statement will be included in the record.

The Cuamman. Your full statement will be in the record. It is very
useful, too. The staff has reviewed it, and they tell me it is very helpful,
most helpful.

Mr. SteTIN. I serve as the director of the textile division (and senior
executive vice-president) even though I am no longer president, since
we merged our union with the Amalgamated Clothing Workers, into
the Amalgamated Clothing and Textile Workers’ Union.

We have been involved in this problem—of brown lung—for an
awful long time. Cotton mill workers in the United States have a spe-
cial problem. They are exposed to an insidious hazard on their jcbs.
Most of them know very little about the hazard. It is not something
they can see, smell, or touch.

Yet, after years of exposure, the worker will find himself disabled
by a disease acquired on the job. The technical name of the disease is
byssinosis. The popular term is “brown lung.” Tt is characterized by a
cough, a tightness pressing on the chest, and a constant struggle to
breathe. Total disablement at an early age is a frequent consequence.

What is special about this problem is that until recently hardly
anyone seemed to know it existed. The worker had been accustomed
to coughing in the dusty atmosphere of his job. When he felt too ill
to work, his doctor generally diagnosed his condition as bronchitis,
emphysema, or asthma.

No connection was made between the illness and the air breathed
by the worker in the mill. As a result, he made no application for
workers’ compensation. He generally withdrew from the labor force
and had to rely on his family or social security benefits for support.
Byssinosis has long been known as a serious industrial disease of
cotton mill workers thronghout the world. It had been described in
many scientific studies performed in the 19th and first half of the 20th
century.
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It was officially recognized as an occupational disease in Great
Britain as long ago as 1940, when the Byssinosis Act was adopted.

However, in this country, a study in 1933 by the Public Health
Service of workers in a cotton mill in a southern city yielded negative
results.

As a result, the conclusion was reached that “in the United States,
the problem of serious dust disease among cotton workers is hardly
known.”

(Public Health Bulletin No. 297, “A Review of the Literature Relat-
ing to Affections of the Respiratory Tract in Individuals Exposed to
Cotton Dust,” 1947, p. 71.)

This conclusion discouraged further research until the 1960’s. In
1961, British investigators conducted a study in two American mills
in an effort to discover how byssinosis could be absent here, when it
presented a serious problem in the United Kingdom.

They found that while dust concentrations in the American mills
were lower than in comparable British mills, byssinosis definitely ex-
isted among the American cotton mill workers exposed to dust.

It was not until December 1968 that the U.S. Public Health Service
publicly reported that its earlier study had been in error.

Mvr. Charles Johnson, then Administrator of the Consumer Protec-
tion and Environmental Health Service (Public Health Service)
found some rather significant developments to quote

For years, it has been maintained by many that byssinosis—the lung disease
caused by inhaling cotton dust—was not a problem for American textile work-
ers. In Britain, where textile plants use American cotton, byssinosis has been
recognized as a serious problem. There has never been a thorough study of the
health of American textile workers but for some reason—Ilargely, I believe, on
the basis of X-ray studies made years ago—we have had the comfortable illu-
sion that byssinosis was not a threat to American workers.

Now, the scientists in our occupational health program tell me, we find this
is far from the truth. Recent studies have shown a high incidence of byssinosis
among textile workers here in the United States. In one mill, employing 500
people, 12 percent were found to have the disease, with 30 percent of those in
the carding room affected. In the Atlanta penitentiary mill, 26 percent of those
in the carding and spinning rooms were vietims of the disease. Social Security
disability records bear out this finding—a recent PHS study showed a significant
excess of chronic bronchitis and emphysema among textile workers as compared
with the general population.

Byssinosis is a serious disease, progressing from “Monday morning chest
tightness” in its earliest stages, to chronic bronechitis and emphysema, which
cause permanent disability. (Speech at a Conference on Improving the Physical
Environment of the South, Atlanta, Georgia, December 17, 1968)

Numerous studies by independent scientists have since found a
high incidence of byssinosis wherever raw cotton is opened, processed
and spun into yarn.

A study conducted in 1970 and 1971 by Duke University Medical
Center in conjunction with the North Carolina State Board of Health
of some 3,000 workers in North Carolina cotton and synthetic textile
mills has clearly established the fact that byssinosis is a serious occupa-
tional disease among textile workers in this country.

(Merchant, J. A., et al., “Dose Response Studies in Cotton Textile Workers,"
Journal of Occupational Medicine, March 1973.)

This study found byssinosis prevalence among cotton mill workers
of 38 percent in preparation operations—in opening, picking, and
carding—and 15 percent in yard production, such as spinning, wind-
ing, twisting, spooling, and warping.
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In light of the inordinately high rates of prevalence of byssinosis
among actively employed cotton workers, it is evident that many
thousands of these workers face the likelihood of disability after long-
term exposure to cotton dust.

A recent study in Columbia, S.C., by Dr. Arend Bouhuys, director
of the Yale University Lung Research Center, has established
that cotton textile workers suffer from disabling lung disease in sub-
stantial numbers, even if they have never smoked cigarettes.

Among smokers, there were additional cases of total disability, but the effect
of exposure to cotton dust was more important in determining the eventual dis-
ability : “Chronic lung disease among cotton textile workers is obviously an
important public health problem. Among those who retired before age 65, 18 per
cent gave chest symptoms as the prime reason . . . On the basis of these data,
and of employment figures in the U.S. cotton textile industry, we have esti-
mated that 35,000 men and women in the U.8. suffer from disabling lung fune-
tion loss as a result of their work in cotton textile mills. This figure may be
too low, since we underestimate the prevalence of chronic lung disease among
the total population of workers at risk.” (Bouhuys, A., et al.,, “Epidemiology of
Chronic Lung Disease in a Cotton Textile Community,” Lung, accepted for
publication, May 1977).

Mr. Ralph Nader has reported that taking active and retired
cotton textile workers together, it is highly probable that over 100,000
persons are suffering from byssinosis in this country. This was in a
letter he sent to Robert Finch in August of 1969, and reprinted in
the Congressional Record of August 11,1969 (H 7273).

In view of these estimates, we in the Amalgamated Clothing and
Textile Workers’ Union were interested in finding out how many of
these disabled workers were receiving benefits under the State work-
ers’ compensation laws.

So in April 1970, we wrote to the agencies administering these laws
in the 20 States in which cotton textiles are manufactured, to inquire
about the status of byssinosis in their States,

We received replies from nine States, including the Carolinas,
which are the largest textile States. Several of these States indicated
that byssinosis victims might be eligible for benefits if they could
prove that byssinosis was a “disease peculiar to the trade or occupa-
tion,” and that it arose out of and in the course of employment.

Yet, none of the States had a record of a byssinosis victim having
been awarded benefits under the State workers’ compensation law,
and that record remains to this day.

The fact that none of the many thousands of persons who have been
disabled by byssinosis have been awarded benefits under the State
workers’ compensation laws is a clear indictment of the present system.
It demonstrates the inability of the State laws to serve the needs of a
large group of American workers who have suffered a disabling disease
in the course of their employment.

The increases in medical knowledge in recent years have not been
reflected in the administrative procedures of ‘the State workers’
compensation agencies.

In the light of the clearly established scientific findings that byssi-
nosis is an occupational disease that arises out of employment in which
the worker is exposed to cotton dust, a disabled cotton mill worker
should not have to shoulder the burden of proving that his lung dis-
ease is due to such employment.
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A rebuttable presumption should be established by law, similar to
the provision in the proposed Brown Lung Benefits Act, H.R. 3480,
introduced by Congressman Burton, that 10 years of employment in-
volving exposure to cotton dust constitutes proof that a disabling lung
disease is due to such employment. j

This provision is necessary to prevent disabled workers from bein
penalized as a result of the failure of physicians to diagnose byssi-
nosis properly.

Since the symptoms of this disease—this chest tightness, breathless-
ness, persistent cough, decreased ventilatory capacity of the lungs—
are similar to those of chronie branchitis, emphysema and asthma, the
physician is likely to diagnose the condition as one of these diseases
rather than byssinosis.

As noted by Dr. Bouhuys, physicians are unaware of the occupa-

tional origin of the disease when former textile workers die of respira-
tory failure.

(“Control of Environmental Lung Disease,” The New England Journal of
Medicine, Sept. 10, 1970, p. 577).

Thus, while the scientific community has fulfilled its mandate during
the past 10 years, the medical community has not kept pace. Few
physicians in textile areas make adequate use of occupational history
in diagnosing disabling lung diseases.

Neither the passage of time nor the determined efforts of byssinosis
victims have succeeded in reversing the reluctance of physicians in
textile communities, especially in the South, to diagnose occupational
disease.

Changes in technology have contributed to the growing problem of
byssinosis. The transformation in the harvesting of cotton wrought
by the mechanical picker has resulted in increasing amounts of trash
in the baled cotton which is the raw material of the cotton mill.

A component of this trash, the bract, is believed to contain the
causative agent of this disease.

Another major development affecting the dust exposure of cotton
mill workers has been the use of high-speed carding machines, which
can generate more fine dust than the slower machines which they
replaced.

Indeed, processing speeds in virtually all the yarn preparation and
production operations have been accelerated, frequently with little
parallel efforts to capture or control dust emissions.

Efforts to reduce worker exposure have been minimal. Despite the
specific concern for byssinosis expressed by the Senate Labor Com-
mittee in its report of the Occupational Safety and Health Act in
1970—and I believe you were chairman—the U.S. Department of
Labor made no formal move until 1976 to revise an admittedly in-
adequate standard for cotton dust exposure.

This unwarranted, inhuman deiay was no doubt partly due to
political interference on the part of the Nixon administration which
was revealed in the Watergate investigation.

Further delay in protecting cotton textile workers is promised by
OSHA’s newly proposed standard, which would give employers 7
years to comply with a safer exposure limit. )
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The rationale for this delay is based upon the OSHA assessment
of the so-called inflationary impact of the proposed standard. This
assessment, required of OSHA under the Executive Order 11821,
renewed in the closing days of the Ford administration, is clearly
illegal and counter to the purposes of the act.

It was the intent of Congress to protect workers from an epidemic
of occupational diseases, not to waste OSHA’s limited resources on
cold-blooded calculations of alleged “costs and benefits” which are
not measurable in any case.

In essence, such maneuvers are nothing but kowtowing to indus-
try’s customary claims of “poverty” or “interference” when faced
with worker or Government demands to place people before profits.

In recent years, these claims have achieved a veneer of respectability
as they have been taken up by the Council on Wage and Price
Stability.

Never has there been an official body so devoid of humane purpose.
One wonders if the National Labor Relations Act, or even the Eman-
cipation Proclamation, would have satisfied their criteria for “cost-
effectiveness,”

No doubt the same industry slogans will be proclaimed if the
legislation proposed by Congressman Burton is given serious con-
sideration: “It will put the entire cotton industry out of business,”
they will say: “We cannot compete internationally.” “The problem
is going to be solved on the State level.”

“The current State legislation is sufficient,” they will say. These
tired slogans cannot withstand the light of public scrutiny.

The textile industry has for decades amassed profits by keeping
wages down and working conditions intolerable. Even now as many
mills are modernizing, with attendant improvements in the work
environment, the industry’s leaders are refusing to admit the obvious
feasibility of new health regulations.

As rising labor costs force textile employers to invest in more pro-
ductive and profitable technology—yes, sometimes speed up and stretch
out—the same employers denounce the “threat” of unionism. Such
reactionary posturing would be merely tiresome were it not for the
untold cost to the workers’ in ill-health, discrimination, fear, and
poverty.

An industry which has coveted a chronic lawbreaker like J. P.
Stevens cannot be relied upon to accurately gage its own best
interests.

Some industry spokesmen actually comvlain that increasing pro-
ductivity and cleaning up the workplace will require them to borrow
money from outside sources. What is the purpose of the banking sys-
tem, indeed, of the private enterprise system, if not to provide the
resources to accomplish these goals?

- Aside from financial matters, textile industry medical spokesmen
make broad claims seeking to minimize the seriousness of the byssino-
sis problem itself. Such claims must be recognized for what they are:
unsnbstantiated, self-serving statements which fly in the face of the
findings of independent scientists in this country and abroad.

Consider the statistics found by the eminent Dr. Bouhuys. who
first demonstrated the existence of a byssinosis epidemic in American
cotton mills no less than 10 years ago.
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His estimate that 35,000 retired cotton textile workers are totally
disabled is particularly shocking when seen in the absence of any offi-
cial awards for byssinosis by the industrial commissions of North or
South Carolina as so ably pointed out by the Carolina Brown Lung
Association. In fact, it was not until April 1977 that the State of
South Carolina made partially disabling lung injury a compensable
condition.

The failure of the States to keep up with the advances in medical
knowledge with respect to byssinosis and to reflect in their workers’
compensation laws the changes in hazards known to be associated
with employment in the textile industry make it imperative that the
Federal Government assume the responsibility to provide benefits to
the victims of byssinosis.

. The Congress has recognized its responsibility with respect to the
vietims of coal miners’ pneumoconiosis in a comparable situation. We
support the principle, as proposed in H.R. 3480 that the Congress
recognize the same obligation to the vietims of “Brown Lung” disease.

The report of the Committee on Education and Labor on the Fed-
eral Mine Health and Safety Act of 1969 makes the following observa-
tions which are relevant here :

One of the compelling reasons the committee found it necessary to include
this program (“Black Lung Benefits”) in the bill was the failure of the States
to assume compensation responsibilities for the miners covered by this program.
State laws are generally remiss in providing compensation for individuals who
suffer from an occupational disease as it is, and only one State—Pennsylvania—
provides retroactive benefits to individuals disabled by pneumoconiosis.

Also, it is understandable that States which are not coal-producing have no
wish to assume responsibility for residents who may have contracted the ailment
mining coal in another State. The substantial reduction in the number of miners
actually employed in mines following World War II ecaused a dispersal of men
throughout the country—many into States which have few, if any, mines, These
men took with them an irreversible disease, but because of their present location
are denied benefits,

The committee also recognized the problems inherent in requiring employers
to assume the cost of compensating individuals for occupational diseases con-
tracted in years past,

The resolution of this dilemma, consistent with the desperate financial need
of individuals eligible to receive payments under this bill, was the inevitable in-
clusion of section 112(b), and the requirement that the payments he made from
general revenues.” (Report on Federal Coal Mine Health and Safety Act of 1969,
Committee on Education and TLalor, U.8. House of Representatives, 1969, pp.

13-14).

The comparability of the plight of brown lung victims is manifest.
State laws have been grossly negligent in providing compensation to
these people. States which are not cotton consuming have no wish to
assume responsibility for residents who may have contracted the ail-
ment in cotton mills in another State.

The problems inherent in requiring textile employers to assume the
cost of compensating individuals for an occupational disease con-
tracted in years past are no less formidable than in coal mining.

For these reasons, the Amalgamated Clothing & Textile Workers
Union urges the Congress to establish a system of brown lung benefits
comparable to the black lung benefit program provided for victims
of coal miners’ pneumoconiosis.

I believe that completes my statement.




224

Senator Jayrrs. Thank you very much. We certainly appreciate your
contribution here. I have heard with very great interest—although I
came a little late, having been detained at a session of the Foreign
Relations Committee—your explanation of your strong position re-
specting brown lung and the analogy with black lung, and we will
think about that very seriously.

I am sure you also know that Senator Williams and T have collabo-
rated in an effort to establish Federal guidelines for workers’ compen-
sation, and though we do not have a current bill in, we are drafting
one and considering what should go into it.

But I assure you that one thing will result from all these efforts,
and that is a greater recognition of occupational disease as a factor in
the workers’ health, and a much greater effort—we do not know yet
which direction it will take, but we know about NIOSH and we know
about OSHA—but we will make a measurable advance in sophistica-
tion respecting disease, as it affects workers and their life span and
their health span, and also methods of avoidance, which are very vital,
and also methods of compensation, the latter being what you have so
very strongly emphasized.

I would also like to call to your attention as a result of yesterday’s
hearing a “Guide to the Work-Relatedness of Disease” issued by
NTOSH, the National Institute for Occupational Safety and Health,
as being, I think, a very admirable document, spreading more infor-
mation on the subject than has heretofore been available. I would urge
you to study it. And if, as a result of that, you wish to in any way sup-
plement your testimony, we will be delighted to have whatever you
give us.

Mr. Stemin, Thank you very much, Senator Javits. We do have that
statement. We are very much involved in this problem.

We have two outstanding people in our organization who head up
this department, George Perkel of New York City and Erik Frumin of
New York, his assistant.

I just would like to add, T appreciate on behalf of our organization
the work you and Senator Williams are doing with respect to estab-
lishing Federal guidelines, because just like we have people who col-
lect social security benefits, they get the same in every part of the
country, and yet, in unemployment compensation and in workers’ com-
pensation, they do not get the same.

So I commend you for what you are doing. T want to add one thing—
and I am sure you know this, but it needs to be underscored—that any
benefits that we are going to ever get in the textile industry from the
bulk of the textile industry—and I refer to the power structure of that
industry, based in the South, headed by J. P. Stevens and others like
them—is by the kind of pressure that our organization carries on and
the kind of pressure that you and your committee, headed by Senator
Williams, is doing, because we believe that this is a most serious disease,
and we recently testified before a committee dealing with the new
standards, which they say ought to be put into effect in 7 years, and
the argument we heard on the part of industry and the insurance com-
panies was that it is going to cost too much money.

Well, that is the argument we heard against social security. We
heard that against unemployment compensation. We heard it against




workmen’s compensation. We have heard it against every piece of social
legislation that has ever been enacted.

And to the extent that we can work with this committee, we intend
to work as a labor organization to do what we can to help these victims.

Senator Javrrs. Well, we thank you very much. And, of course, not-
withstanding that kind of opposition, that includes also antidiserimi-
nation in employment statutes, we have passed these laws, and we will
continue to, I assure you.

Mr. SteTin. Of course. Just one more thing. You talk about Federal
guidelines. What we are interested in is a law similar to the black
lung law,

Senator Javrrs. I understood you perfectly.

Mr. SteTin. Thank you very much.

[ The prepared statement of Mr, Stetin follows:]
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Cotton mill workers in the United States have a special problem.

They are exposed to an insidious hazard en their jobs. Most of them

don't know aboul the hazard. It is not something they can sce, smell or

Yet, alter years of exposure, the worker will {ind himself disabled
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by a disease acquired on the job.
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Britain as long ago as 1940 when the Byssinosis Act was adopted. How-
ever, in Inited States, a study in 1933 by the Public Health Service
of workers in a cotlon mill in a southern city yielded negative results.

As a result the conclusion was reached that "in the United Stales

the problern of serious dust discase amr ong cotton workers is hardly known
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studies made years ago - we have had the com-
fortable illusion that byssinosis was not a threat
to American workers.

"Now, the scientists in our occupational health
program tell me, we find this is far from the truth.
Recent studies have shown a high incidence of
byssinosis among textile workers here in the United
States. In one mill, employing 500 peog 12 per-
cenl were found to have the disease, with 30 percent
of those in the carding room affected. In the Atlanta
penitentiary mill, 26 percent of those in the carding
and spinning rooms were victims of the discase.
Social Security disability records bear out this find-
ing -~ a recent PHS st wed a significant excess
of chronic bronchitis a hysema among textil

workers as compared with the general population,

"Byssinosis is a seriou discase, progressing

from 'Monday morning che tightness' in its earliest

stages, to chronic bronchitis and emphysema, which

cause permanent disability." (Speech at a Conference
on Improving the Physical Environment of the
Atlanta, Georgia, December 17, 1968)
Numerous studies by independent scientists have since fou
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A study conducted in 1570 - 71 by the Duke University Medical
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of 38% in prepar n operations (opening, picking and carding) and 15% in
yarn production (spinning, winding, twisling, spooling, warping).

In light of the inordinately high rates of prevalence of byssinosis
among actively employed cotton mill workers it is evident that many thou-

sands of these workers face the likelihood of disability alter long-term ex-

posure to cotton st. A recent study in Columbia, S.C,, by Dr. Arend

Bouhuys, director of the Yale University Lung Research Center, has es-
tablished that cotton textile workers suifer from disabling lung discase

in substantial numbers, even if they have never smoked cigarecttes. Among
smokers, there were additional cas of total disability, but the effect of
exposure to cotton du s more important in determining the eventual
disability: "Chronic lung disease among cotton textile workers is obviously
an impor ublic h h pr Among those who retircd before age
65, 18% gave chest symptoms as prime reason . . . On the basis of
these data, and of e vim igures the U.S5. cotlon textile industry,
we have estimated that 35, 000 men and women in the U, S, suffer from
disabling lung function loss as a result of their work in cotton textile mills.
This figure may be too low, since we underestimate the prevalence of
chronic lung : AT the total population of workers at risk."
(Bouhuys, A., et ., "Epidemiology of Chronic Lung Discasc in a Cotton
Textile Conunu ; ng, accepted for publication, May 1977).

Mr. 1ph - has reporied that "taking active and retired

cotton textile wo rs together, it is highly probable that over 100, 000

persons are sulfering from byssinosis in this country." (Lefler Lo Hon.




Robert Finch, August 9, 1969, reprinted in Congressional Record, August
11, 1969, H. 7273)

In view of these eslimates, we in the Amalgamated Clothing and
Textile Workers Union were interested in finding out how many of these
disabled workers were receiving benefits under the State W orkers'
Compensation Laws. In April 1970 we wrote to the agencies administering
these laws in the twenty States in which cotton textiles are manufactured
to inquire about the status of byssinosis in their States.

We received replies from nine States, including the Carolinas,
which are the largest textile States. Several of the States indicated that
byssinosis victims might be eligible for benefits if they could prove that
byssinosis was "a disease peculiar to the trade or occupation” and that
it "arose out of and in the course of employment." Yet none of the States

a record of a byssinosis victim having been awarded benefits under the

State Workers' Compensation Law, and that record remains to this day.

The fact that nore of the many thousands of persons who have been
disabled by byssinosis have been awarded benefits under the State Work-
ers' Compensation Laws is a clear indictiment of the present system.
It demonstrates the inabilit y of the State Laws to serve the nceds of a
large group of American workers who have suffered a disabling ¢
in the course of their employment.

The increases in medical knowledge in recent years have nof

been reflected in the administrative proccdures of the State Workers'

I
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Compensation agencies, In the light of the clearly cstablished scientific
findings that byssinosis is an occupational disease thal arises out of
employment in which the worker is e osed to cotton dust, a disabled
cotton mill worker should not have to shoulder the burden of proving that
his lung disease is due to such employment,

A rebuttable presumption should be established by law - similar
to the provision in the proposed "Brown Lung Benefits Act" (H.R., 3480)
introduced by Congressman Burton - that 10 years of employment involving
exposure to cotton dust constitutes proof that a disabling lung discase is
due to such emj nent.

This provision is necessary to prevent disabled workers from
being penalized as a result of the failure of physicians to diagnose byssinosis
properly. Since the sympt of this disease (chest tightness, breath-
lessness, persistent cough, decreased ventilatory capac ity of the lungs)
are similar to those of chronic bronc s, emphysema, and asthma, the
physician likely to diagnose the condition as one of these diseases rather
than byssinos As noted by I B¢ 3 "physicians are unaware of the
occupational origin of the disease when former textile workers die of

respiratory failure. " ("Control of Environmental Lung Diseasc, L ihe

EL_'\_M' l:ll.!:l-:.lll}__1.'_|IH_!_'_ _] :_.i_f\.'u-_-{]lnwllg, 5-}|1r-|]||)|-1' 10, 1970, p. 577).

Thus, while the scientific community has fulfilled its mandate
during the | 10 years, the medical community has not kept pace. Few

shvsicians in textile arcas make adequate use of occupational histor in
¥ 1 I




diagnosing disabling lung diseascs. Neither the passage of time nor the
determined efforts of byssinosis victims have succeeded in reversing the
reluctance of physicians in textile communitics to diagnose occupational

di
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"Also, it is understandable that States which
arc not coal-producing have no wish to assume respon-
sibility for residents who may have contracted the ailment
mining coal in another State. The substantial reduction
in the number of miners actually employed in mrines
following World War II caused a dispersal of men through-
out the country - many into States which have few, if any,
mines. These men took with them an irreversible dise:
but because of their present location are denied benefits,

"The committee also recognized the problems
inherent in requiring employers to assume the cost of
compensating individuals for occupational discases con-
tracted in years past,

"The resolution of this dilemma, consistent with
the desperate financial need of individuals eli ible to re
ceive payments under this bill, was the inevitable inclu-
sion of section 112 (b), and the requirement that the pay-
ments be made from general revenues, "

Federal Coal ne Health and Safe

on Education and Labor, U.£. Ho
1969, pp. 13-14)

The comparability of the plight of "brown lung" victims is mani

fest. State laws have been grossly negligent in providing compensation to

these people. States which are not cotton-consuming have no wish to assume

responsibility for residents who may have contracted the ailmen

t in cotton

mills in another State,

The problems inherent in requiring textile employ-

ers to assume the cost of compensaling individuals for an oc cupational

discase contracted in years past are no less formidable than in coal mi
For these reasons the Amalgamated Clothing and Textile Workers

Union ur!;(‘.'alth{- Congress to establish a system of Brown Lung Benefits

comparable to the Black Lung Benefit program |

rovided for victims of

coal miners' pneumoconiosis.
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Senator Javrrs. Thank you.

Our next witness is Prof. Peter S. Barth, of the Department of Eco-
nomics, the University of Connecticut. Professor Barth, would you
go forward in any way that you wish. We hope that you will, because
we have a long list of witnesses, try to confine your statement in chief
to 10 minutes, and we will accept for the record the entire statement as
you have presented it to the committee.

STATEMENT OF PROF. PETER S. BARTH, DEPARTMENT OF ECO-
NOMICS, THE UNIVERSITY OF CONNECTICUT

Dr. Barra. I will try to do that, Senator. Thank you.

In 1971-72, the National Commission on State Workmen’s Com-
penzation Laws launched a substantial inquiry into the conditions of
these programs.

For a variety of reasons, the Commission along with its staff—and
I bear some responsibility for that—and its contractors gave virtually
no attention to the matter of work-related diseases.

To remedy this shortcoming in our knowledge, I began a study about
2 years ago into this area, under the auspices of the Interdepartmental
Workers’ Compensation Task Force. The report that 1 prepared for
them is completed, although I am currently adding a chapter that
will describe European approaches to the compensation of occupa-
tional diseases.

Unfortunately, the report is quite lengthy. A copy of it, however, is
available to members of the committee, and your staff has it. I will
not try to summarize it here. Instead, I will concentrate on what I con-
sider to be the most serious and difficult problems in this area, pri-
marily the gap between the extent of the disease problem and the
number of claims that are being compensated.

Senator Javirs. May 1 ask, Professor Barth, that you tell us as
early as you can, what are your recommendations ?

Go right ahead. Do it your own way. But I would like you at some
point to get right to your recommendations.

Dr. Barra. All right.

A variety of estimates can be found of the magnitude of the occu-
pational disease problem. Unfortunately, all of these efforts suffer from
one or more serious shortcomings.

Thus, while T am not arguing that there can never be an accurate
measure of the extent of the problem. we simply do not know the di-
mensions of the problem,

Unfortunately, this has not impeded some from making some very
gross guesses and, naturally, some of these figures have been widely
reported and sensationalized.

‘or obvious reasons, when these numbers appear large, they are
refuted by representatives of those interests who are naturally uncom-
fortable with them. Thus, not only are the numbers difficult to get for
a host of reasons, they also have become subject to manipulation for
nonscientific reasons.

I am sure that this committee has been and will be exposed to such
numbers as well. I would urge you, Senator, to dig deeply into these
sources. I would also caution that while these estimates are usually
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made in terms of deaths per year, we rarely find attention given to the
more prosaic, but certainly, far greater number of cases of merbidity.

In terms of the numbers of people involved, time lost from work,
medical and health costs and so on, the magnitude of that problem
does not deserve the lack of attention it has received so far, relative
to the matter of mortality.

There are a variety of reasons why these numbers are very difficult
to get and develop. Foremost among these are the difficulties associ-
ated with defining an occupational disease. It is not sufficient to say
an oceupational disease is one that is caused by one’s job,

For example, the relationship of stress and work to disease is widely
debated. Cardiovascular diseases are the leading cause of death by far
in the United States and millions more suffer varying degrees of dis-
ablement from them. '

While instances of these diseases have been directly traced to harm-
ful chemicals that are found in the workplace, imagine the impact on
the measurement of the disease problem if we knew how work-related
stress affected the incidence of such illnesses.

Stress has also been implicated in the development of, or as a pre-
cipitating factor in the manifestation of disabling mental disorders.

Hundreds of thousands of workers are affected, sir, by that illness.
I might also note that certain workplace chemicals have been assoeci-
ated with mental disorders, as well as with elevated rates of snicide.

Moreover, if the very serious problem of aleoholism in this country
were to be traced at least in part to the stresses of work, the number
of occupational diseases would be much larger than many now esti-
mate it to be.

Even in cases of more traditional diseases, there are problems in get-
ting a very reliable count. Certain diseases that have long been known
to occur due to work exposures are hard to diagnose, and as such, often
are reported as other illnesses, or simply not defined.

In many instances, workers have become chronically sick due to
workplace exposures, but are not sufficiently sick to visit a physician
and/or to lose time from work. Such workers may have their working
years, or even their lives, shortened, but only after years of leading
unpleasant and uncomfortable existences, How should such cases be
counted ?

A totally different set of issues is involved in cancer cases. First, the
causes of cancer largely are still not known nor understood. Second,
cancers that arise through exposures to identified carcinogens gener-
ally never develop before 5 years and, in some cases, occur only three
or four decades after exposure.

Linking these to the job scientifically, much less legally, is extremely
difficult for obvious reasons. Workers in this country are occupation-
ally, industrially, and geographically mobile, and neither they nor
their physicians know, except in rare cases, the type of chemicals or
work processes to which they were exposed many years earlier. More-
over, cancer due to workplace exposures is no different clinically, typi-
cally, than that due to other causes.

If the preceding has raised doubts about the overall extent of occu-
pational disease in the United States, hopefully it has not left you with
the view that T believe that no problem exists; very, very far from it.
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I am persuaded that such diseases kill and disable many people each
year, though I must refrain from attaching any number to this.

Fragmentary evidence abounds that suggests that a most serious
problem exists in this country today. Although we cannot thus far
measure it even moderately well, we would be deluding ourselves by
assuming the problem was negligible. It is not.

Since we do not know how many cases of work-related disease exist,
we have no hard measuring rod against which to gage the coverage of
the workers’ compensation system. Nevertheless, the extent to which
State systems recognize and compensate claims for occupational dis-
ease is so pitifully small, it seems absolutely certain that a very large
number of cases escape the attention of the compensation system
entirely.

Generally speaking, the quality of data in the workers’ compensa-
tion area is deplorable, interstate comparisons are impossible, and in-
formation on disease is nonexistent. Still. in the study that T mentioned
earlier, we have pieced together some fragmentary information and
now have some idea of the extent to which these cases are being com-
pensated, or even entering into the compensation system.

The problems there, however, are tremendous. For example, the
leading oceupational disease in Hawaii is reported as retinitis-con-
junctivitis, but the State of California does not consider the relatively
common, welder’s conjunetivitis, as an occupational disease.

Some States treat blisters, as occupational diseases. And, Senator
Javits, in your own State of New York, hernias are one of the leading
occupational diseases, according to the statistics of that State,

Aside from these problems, I believe that the unmistakeable conelu-
sion must be that the system misses many, if not the majority of deaths
and disabilities due to the workplace because of disease.

This conclusion is particularly true for serious cases. Diseases that
can be traced to specific workplace occurrences, and in that sense look
very much like injuries due to accidents, probably enter the system
quite routinely.

The most common occupational diseases that we can find are skin
disorders, and that is followed by diseases that are typically consid-
ered as strains or inflammations of joints, muscles, tendons, and the
like.

Now, why is it that so few cases enter this system? Particularly,
why is it that so few serious cases seem to enter the compensation
system? In my statement, I list eight reasons. These are in part
speculative, and we cannot order them in terms of particular
importance.

Clearly, one of the most important was indicated earlier by your
first witness—ignorance; ignorance by workers and physicians, regard-
ing the source of the hazard that has ultimately resulted in diseases.

Statutory limitations are a second cause. Legislatures and courts
have gone to great lengths to assure that unworthy claims would not be
compensated, leading to situations where legitimate claims for certain
types of cases could simply not, be compensated.

Many “ordinary diseases of life” which are occupationally caused
simply cannot be compensated.

Time limitations on claims result in many instances of claims never
entering the system, because they would not be able to be compensated.
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Problems of proof. In workers’ compensation cases, the burden of
proof is on the claimant. While such a burden may not be great in a
typical accidental injury claim, it can be an enormous bur(fcn in the
case of occupational diseases,

Thus, some claims are not being filed because attorneys know that
the chances of winning are remote,

Disability provisions. A successful claim in most States requires
that the worker demonstrate that he is disabled—that is, a socio-
economic concept—as opposed to being impaired, a medical concept.

The former, disability, generally involves the loss of earnings. No
such disability may result in the case of elevated blood-lead levels,
sterility, diminution of pulmonary capacity, impaired kidney func-
tions, et cetera, et cetera.

Physicians might regard workers with such symptoms as sick,
indeed, very sick, but the absence of disability can mean that the case
does not involve Workers’ Compensation.

Delays, Occupational disease cases involving serious disability or
death are extremely likely to involve very long controversion and
excessive delays an consequently can discourage claims,

Where an attorney’s income depends primntfﬁzo on a rapid turnover
of clients, such claims may not even merit his time, thereby reducing
the volume,

An occupational disease claim, based on a survey that was done 2
years ago, is 6 times more likely to be controverted than an accident-
injury claim. About three-quarters of these occupational disease claims
are controverted on the very basic question of are they compensable.

Eighty-eight percent of dust disease claims that were compensated
were seriously controverted. Eighty-six percent of disorders due to
repeated trauma are substantially controverted, compared to only
14 percent of cases involving skin disorders. The time to process these
cases is clearly a discouraging factor.

In a typical case involving an injury and an accident from the time
that the insurance carrier is notified of the claim to the time that the
first check is paid is about 43 days.

For skin disorders, it is 59 days. For cancer and tumor cases, which
are extremely rare, it is 260 days. In the case of repeated trauma in-
stances, it is 362 days. And in the case of dust diseases, it is 390 days
between the time that the insurer is first notified and the time that the
first check may be paid on the average.

A seventh reason that cases are not coming in are the economic fears
of workers. Because many occupational disease cases are controverted
and because of great delays in receiving compensation, if any: they
may be reluctant to press claims for fear of retribution by an employer,
fear that they will be threatened with loss of pension, with loss of other
forms of economic security and the like. They may be un willing even
to testify in a case on behalf of a colleague or a friend out of fear that
they will lose their job.

These can impede or inhibit the number of cases that will come into
the system.

Finally, there is the physician’s own apprehensiveness. Although a
number of physicians specialize in occupational medicine or compensa-
tion medicine, many others seem to want as little contact as possible
with the workers’ compensation system. Some appear to eschew the
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adversary process, the time-consuming appearances at hearings, the
apparent need for certainty in the presentation of evidence, and so on.

This will lead some physicians not to suggest to their patient or a
survivor that the disease may be occupational in origin, or it may
lead the physician to raise doubts about the likelihood of receiving
compensation.

Because of the Senator’s charge for brevity I will skip over a few
pages of my statement and simply summarize that there are extraor-
dinary difficulties, Senators, in dealing with a whole variety of claims
in the occupational disease area, particularly in the case of serious (and
potentially costly) diseases.

Let me conclude, then, by saying that for several reasons, the public
in this country has grown increasingly aware of the serious health
problems that exist in the workplace. Perhaps it is the scientific break-
through in recent years. Perhaps it is the zealousness of reporters
from the media, who altered the public to the hazards posed by
exposures to asbestos, to vinyl chloride, to kepone, radiation, and the
like. Possibly, it simply reflects our overall and growing concern with
our environment.

Yet, while interest in the matter has obviously grown, it is only
fair to note to you, gentlemen, that congressional hearings, media
interest, public arousal and so on have oceurred intermittently over
the course of this century on these very issues

While the diseases that provoke such interest have changed over
time—50 years ago, it was phosphorous and matchmakers; at one
time, 1t was radium dial painters; in the thirties it was asbestosis and

silicosis; it has been mercury poisoning, radiation illnesses, coal miners’
pneumoconiosis, and others, that each in their own time have received
substantial public attention and scrutiny, the basic problems remain.

I am hopeful that the work of this committee can be successful and
that interest in this area can be sustained until the occupational dis-
ease problem is substantially reduced.

Moreover, that attention should help to assure those workers who
are so unfortunate as to contract a disease are adequately compensated
for it.

The goals that the report of the National Commission set for work-
ers’ compensation in 1972 were laudable. At that time, the Commission
found the State systems were inadequate and inequitable.

While the States generally appear to have improved their com-
pensation laws considerably since 1972, they started from a much
lower level of accomplishment in their handling of occupational
disease claims. This aspect of the law is typically much more en-
lightened today than it was 5 years ago, but it still represents a major
problem area for the States.

The difficulties are not simple ones and do not lend themselves to
simple or partial solutions.

Thank you.

The Cameman. Thank you very much, Dr. Barth.

Did you serve as Executive Director through the entire life of the
Commission ?

Dr. Barta, Yes, sir.

The Crammax. We have had oceasion to applaud the Commission
so many times over the years since you issued your report. We
started across the country on hearings on a national standards bill—
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I am sure you are aware of that—some 4 years ago. There was great
concern that we were jumping the gun and moving too fast.

We were ahead of the time that the Commission suggested should
be a deadline for State improvement in meeting the 19 essentials. Well,
that is long behind us.

I gather the States have improved in meeting some of those 19
essentials?

Dr. Barrn. Yes, sir. By the way, the 2-year anniversary of that
date occurs tomorrow, because the date that the Commission set in
1972 for the States was July 1, 1975. Tomorrow, that date will have
passed 2 years ago. As of July 1, 1976, the average State had met, if
memory serves me correctly only 11.6 of those 19 essential recom-
mendations.

The CHamman. And it was the Commission’s suggestion that
national standards be imposed if the States did not come up to the
essentials ?

Dr. Barra. That is correct.

The Cramyay. And here we are. You have so completely listed the
problems. They reflect the fact that we have not been able to get the
necessary understanding and the consensus to advance legislation.

We ran into some of the toughest walls that I have ever had to hit
in the legislative process on this bill when we were across the country.
States are dug in, and they feel that they are improving, and we have
had a very difficult time.

So now, in frustration, there are those who would have us approach
occupational disease, on a disease by disease basis.

You were here when the ladies from North and South Carolina
described brown lung—byssinosis. This is an uncomplicated medical
link : textile work, dust in the mill. byssinosis. As a layman, that is one
of the uncomplicated occusmt.iotml diseases, it would seem to me.

Dr. BarTh. Yes; although there are complications, apparently, in the
diagnosis of the disease. But in terms of the cause of the disease,
without being able to specify precisely what it is in the cotton and the
dust and the environment of the cotton mill, it is very difficult to
imagine anyone getting byssinosis outside of the workplace. ]

The Cramaman. It is to a large degree comparable to pneumoconiosis
and coal dust.

Dr. Barra. That is correct.

The Cramman. The diagnosis and causation, I think, are probably
more generally accepted in these two areas than in many of the other
diseases. Is that correct ?

Dr. Barra. That is true, particularly when you get into the area of
occupational cancer, for example, where in only a limited number of
instances, causality can be fairly well-established, or at least, one can,
with a certain amount of probability, make a pretty strong guess that
the workplace is related, but in many other instances, we know there
may be lots of other contributing factors, and the whole issue of
cansality there is a nichtmare, Y

In the area of heart disease, Senator, the same problem exists,
because ultimately, we do not know what it is that gives rise to heart
disease. There is Jots of speculation about it, and clearly, all of us have
heard that stress, including work-related stress, may be a contributing
factor. But to be able to pin it down and to say in the case of a
specific individual with a myocardial infarction who may have died
either on the job or 2 days after leaving a strenuous type of situa-
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tion, either physically or psychologically or emotionally stressful, it
is virtually impossible to say that the cause of that individual’s demise,
that individual’s disability or death was the workplace.

The Cramrman. I am wondering if you have any advice for us, as
to how you would recommend we proceed, where we have a byssinosis-
like situation with respect to other diseases. There are people here
within Congress that will be urging us to move specifically for com-
pensation coverage, as we did with pneumoconiosis. Do you have any
general ideas?

Dr. Barra. Well, certainly, listening to the people from the Car-
olina Brown Lung Association and then to Sol Stetin testify, it is
difficult to say that it is inappropriate to move legislatively in the
areas of specific diseases such as brown lung.

But my own preference, Senator, is not to do that. It is not to do
that, because there are so many diseases out there, so many diseases
that should potentially be compensable, that it does not seem to be
reasonable to approach this on an ad hoc basis.

If you did in fact follow a black lung type approach, with brown
lung, and then with red lung, and then “‘it?l pm&ems of silicosis and
asbestosis, we eventually, I think, would find ourselves either neces-
sarily excluding a whoﬁa lot of other cases, where individuals have
been diseased or undermined because of their workplace exposure.
Eventually, what we would find is that each year the process would
snowball, and you would have more witnesses testifying, quite cor-
rectly, about serious diseases that are not currently being compensated.
The approach would then continue on until bit by bit, many diseases
would be incorporated in the system.

Frankly, T think that the appropriate solution, whatever it ulti-
mately will be, should not be partial. It should be a complete solution,
or a more total one than a disease-by-disease basis.

The CramRMAN. Senator Javits.

Senator Javits, I like what you say, and that of course was incor-
porated in section 6 of the workers’ compensation law which Senator
Williams and I sponsored. And we have been naturally concerned
with the amount of opposition which that bill engendered, notwith-
standing that it tmckeg with the Commission’s recommendations.

But I think it is sure that we will introduce some kind of a bill—
hopefully, together again; it always comes very much in partner-
ship—because I agree with you, we have to begin to take on the prob-
lem, even though we may not be able to solve it all.

I am glad you feel as you do about the fact that we must treat occupa-
tional illness or disease as an element of workers’ compensation on a
generic basis, rather than on a case-by-case basis.

I cannot condone the black lung unique treatment, except that it
was a very, very critical illness, very obvious, clearly traceable, uncom-
pensated for, and therefore, lent itself readily to special treatment.
There is no question about the fact that it was deserving, but so are
many others.

The Federal Government spends a great deal of money on the black
lung program, running close to a billion dollars a year. I think that
that taught us a lesson.

Now the business community is very deeply concerned about the
escalation in costs which could result from treating as eligible for work-
ers compensation victims of occupational disease.
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You have no concept, have you, in any way, as to the cost implica-
tions of that?

Dr. Barta. No, Senator, I do not.

Senator Javrrs. I did not think that you did. But do you believe that
the workers’ compensation system, if continued to be conducted on a
State basis, subject to Federal guidelines, can accommodate the prob-
lem in afprogressive way—that is, gradually phasing in the various
aspects of it? We can hopefully try to solve some of these problems of
long incubation periods which separates the worker from his or her job
and makes, really, a responsibility in the whole industry—do you feel
that the approach that you have suggested, which is contained in our
last bi];, could be accommodated within the workmen’s compensation
system ¢

Dr. BarTH. Senator, I think there is a lot of room for improvement,
and I think that some of the bills that have been suggested by you and
Senator Williams in the past, and that are apparently being discussed
presently, could do a great deal to improve the situation with respect
to compensation.

I must say, however, that I believe the real source of the answer is
to improve the quality of the environment at the workplace and to
not depend upon the compensation system so heavily. But that will
only eventually be the answer. That is, we ought to move very rapidly
and very vigorously, I think, to avoid having to use the compensation
system.

Senator Javrrs. And from your studies, do you believe that millions
of workers are now affected by these conditions?

Dr. Barra. Certainly, millions of workers, Senator, are being ex-
posed to hazard. There 18 no question about that. Some of those hazards
will undoubtedly undermine many of them; some in the short run,
some in the longer run.

Senator Javirs. And manv are avoidable ?

Dr. Barra. Yes: absolutely.

Senator Javrrs. That is what T wanted to get.

Professor Barth, I am very much impressed with your expertise.
You have obviously dug deeply into this. Could we feel free to come
to you for advice, in kind of a consulting capacity in respect to this
matter?

. ]D; ?ARTH’. I would be flattered if the committee felt that would be
elpful.

Senator Javrrs. You are very kind, and T certainly will, and perhaps
the whole committee might, since I am sure the Chair will consider it.

Dr. Barra. Thank you.

Senator Javrrs. Thank you very much.

The Cramryman. T am glad you raised it, Senator Javits. T was think-
ing, as you were testifying and responding, it would be very helpful
if we could call on you.

Senator Pell, we have had a remarkable statement from Professor
Barth, who was the Executive Director of the President’s National
Commission some years ago. He has been of great assistance here.

Senator Pery. I look forward to perusing it and benefiting from ii.

The Cramyan, It is worth more than a perusal. It is worth a study.

Senator Perr. I will read it.

The Cramryman. Thank you very much.

Dr. Barra. Thank you very much.

[ The prepared statement of Dr. Barth follows:]




TESTIMONY By PETER S. BARTH
DEPARTMENT OF ECONOMICS, THE UNIVERSITY OF CONNECTICUT

June 30, 1977

In 1971-72 the National Commission on State Workmen's Compensation
Laws launched a substantial inquiry into the conditions of these pro-
grams. For a variety of reasons the Commission along with its staff
and contractors gave virtually no attention to the matter of work-
related diseases. To remedy this shortcoming in our knowledge I began
a study about two years ago into this area, under the auspices of the
Interdepartmental Workers' Compensation Task Force. The report I pre-
pared for them is completed although I am currently adding a chapter
that will describe European approaches to the compensation of such dis-
eases. Since the report has been made available to the Committee and
because, unfortunately, it is lengthy, I shall not attempt to summarize
it here. Instead, I will concentrate on the most serious and most dif-

ficult problems in the area, i.e., the apparent gap between the extent

of the disease problem and the number of claims being compensated, and

the handling of serious claims.

The Dimension of the Occupational Disease Problem
A variety of estimates can be found of the magnitude of the occu-
pational disease problem. Unfortunately, all of these efforts suffer
from one or more serious shortcomings. Thus, while 1 am not arguing

that there can never be an accurate measure of the extent of the problem




we simply do not know the dimensions of the problem. Unfortunately,
this has not impeded some from making very gross guesses and, naturally,
some of these figures have been widely reported and sensationalized.

For obvious reasons, when these numbers appear large they are refuted

by representatives of those interests who are naturally uncomfortable
with them. Thus, not only are the numbers difficult to get for a host
of reasons, they also become subject to manipulation for non-scientific
reasons,

I am sure this Committee has been and will be exposed to such num-
bers also. I would urge you to dig deeply into the sources. T would
also caution that while these estimates are usually made in terms of
deaths per year, we rarely find attention given to the more prosaic,
but certalaly far greater number of cases of morbidity. In terms of

numbers of persons involved, time lost from work, medical and health

costs and so on, the magnitude of the problem does not deserve the

lack of attention it has received, relative to mortality cases.

There are a variety of reasons vhy such data are not easy to
develop. Perhaps foremost among these are the difficulties associated
with defining an occupational disease. It is not sufficient to say
that an occupational disease is one that is caused by one's job.

For example, the relationship of stress and work to disease is widely
debated, Cardiovascular diseases are the leading cause of death by
far in the United States and millions more suffer varying degrees

of disablement from them. While instances of these diseases have

been directly traced to harmful chemicals that are found in certain




workplaces, imagine the impact on the measurement of the disease pro-
blem if we knew how work related stress affected the incidence of
such illnesses. Stress has also been implicated in the development
of, or as a precipating factor in, the manifestation of disabling
mental disorders. 1In 1970, over 800,000 persons lost work-time
because of nervous or psychological conditions. (I might note that
certain workplace chemicals have been associated with mental disorders
and elevated rates of suicide but these cases would be trivial

if work-caused stress were linked to such disorders,) Moreover, if
the very serious problem of alcoholism in this country were to be
traced, in part at least, to the stresses of work, the number of
“"occupational diseases" would be much larger than many now estimate
it.

Even in cases of more traditional diseases there are problems in
getting a reliable count. Certain diseases that have long been known
to occur due to work exposures are hard to diagnose, and as such,
often are reported as other illnesses or simply not defined. In

many instances workers have become chronically sick due to a work-

place exposure but are not sufficlently sick to visit a physician

and/or to lose much time from work. Such workers may have their work-
ing years or even their lives shortened, but only after years of
leading unpleasant and pncomfortable existences, How should such
persons be counted?

A totally different set of issues is involved in cancer cases.
First, the causes of cancer, largely, are still not known nor under-

stood. Secondly, cancers that arise from exposures to identified




carcinogens generally never develop before 5 years and in some cases

occur only three or four decades after exposure. Linkine these to

the job scientifically, much less legally, is extremely difficult for

some obvious reasons. Workers are occupationally, industrially and
geographically mobile and neither they nor their physicians know,
except in rare cases, the type of chemicals or work processes to
which they were exposed many years earlier. Moreover, cancer due
to workplace exposures is no different clinically than that due to
other causes, etc. For these reasons it is extraordinarily difficult
to measure the extent of the occupational cancer problems.

If the preceding has raised doubts about the over-all extent
of occupational disease in the U.S., hopefully 1t has not left you
with the view that I believe no problem exists - far from el T am
persuaded that such diseases kill and disable many people each year
though I must refrain from attaching any number to this. Fragmentary
evidence abounds that suggests that a most serious problem exists
today. Although we cannot, thus far, measure it even moderately well,
we would be deluding ourselves by assuming the problem was neglible.

Since we do not know how many cases of work-related disease exist,
we have no hard measuring rod against which to fuage the coverage of
the workers' compensation system. Nevertheless, the extent to which
State systems recognize and compensate claims for occupational dis-
ease is so small, it se;mﬂ absolutely certain that a very large number
of cases escape the attention of the compensation system entirely,

Generally speaking, the quality of data in the workers' compensation




area is deplorable, interstate comparisons are impossible and informa-
tion on diseases are almost nonexistent. 5Still, I could piece together
information from a variety of sources including, a) annual reports
available from selected states, b) telephone interviews conducted by
Interdepartmental Task Force personnel, e¢) a mail survey to all
states, d) other state communications, e) data furnished to me gener-
ously by the Hational Council on Compensation Insurance, f) a survey
of compensation insurers done by Cooper & Co., who also provided me
with their data.

Where data do exist, they are frequently collected or reported
in such a way as to be incomparable. Thus, for example, of the minority
of states that keep track of occupational diseases, some do so on the
basis of doctor's reports of injury, others by claims filed, some by
cases closed, etc. Problems abound. The leading occupational disease
in Hawaii is reported as retinitis-conjunctivitis but in California,
the relatively common welders' conjunctivitis is not considered an
occupational disease. Various states treat hernias, blisters, joint
ailments and a variety of other problems as diseases. The handling
of hearing loss and cardiovascular cases varies substantially. Still,
I believe that the unmistakable conclusion must be that the system
misses many if not the majority of deaths and disabilities due to the

workplace. This conclusion is particularly true for serious cases.

Diseases that can be traced to specific workplace occurrences, and in

that sense look very much like injuries due to accidents, probably

enter the system quite routinely. Thus, the most common occupational




diseases from a workers' compensation system perspective are the skin
disorders. Probably the next most common case involves a problem of
strains or inflammation of joints, muscles, tendons, ete. As 1in the
cases of skin disorders the underlying event may be more like am in-
Jury in that there is an immediate and obvious cause. Moreover, many
of these types of cases are relatively inexpensive.

It is difficult to fully understand why many cases of occupational

disease apparently never enter the workers' compensation system. Briefly
PT 3 I ¥ y

and not necessarily in order of importance the following reasons may

explain this disparity:

1. Ignorance - Workers and physicians may not know that a dis-
ease is caused by a hazard encountered at the workplace. Even if
either suspects this, they may not know what rights the worker has under
workers' compensation programs.

2, Statutory Limitations - Legislatures and courts have gone to
great lengths to assure that "unworthy" claims would not be compensated,
This leads to situations where legitimate claims for certain types of
cases may be so difficult to prove or so rarely won that it is not
worthwhile to pursue such claims. Thus, for example, disabilities
that may per se appear to be due to "ordinary diseases of 1ife" will
frequently not be compensable.

3. Time Limitations on Claims - Various statutes of limitation
rules reparding minimum exposures or the time since most recent exposure

have served to block many claims. Some of these limits are written




to be peculiar to certain diseases. Such rules essentially close the
door to a claimant even before a case can be heard. States are gener-
ally moving in a direction to liberalize such laws.

4, Problems of Proof - In workers' compensation cases the burden
of proof is on the claimant. While such a burden may not be great in
most accidental injury claims, it can be an enormous burden in the
case of occupational diseases. Thus, some claims are not being filed
because attornies know that the chances of winning are remote.

5. Disability Provisions - A successful claim in most states
typically require that the worker demonstrates the soclo-economic con-
cept of "disability", not the physiological-medical one of "impairment".
The former generally involves the loss of earnings. No such disability
may result from elevated blood-lead levels, sterility, diminution of
pulmonary capacity, impaired kidney function, etc, Physicians might
regard workers with such symptoms as 111, but the absence of "disabilicy"
can mean that the case does not involve workers' compensation.

6. Delays - Occupational disease cases involving serious disability
or death are extremely likely to involve prolonged controversion and

excessive delays and consequently may discourage claims. Where an

attorney's income depends primarily on a rapid turnover of clients,

such claims may not merit his time, thereby reducing the volume of
these cases. An occupational disease claim is 6 times more likely to
be controverted than 1s an accident-injury claim. About three-quarters

of the former are controverted on the basic issue of compensability.




7. Economic Fears of Workers - Because many occupational disease
cases are controverted, because of the delays in receiving compensation--
if any is paid--and for other reasons workers may be reluctant to file
claims where they fear retribution by an employer, the loss of an occu-
pation, the threat to a pension and so on. Thus, a sick worker may
delay or postpone indefinitely filing im such problematic cases.

8. The Physician's Apprehensiveness - Although a number of
physicians specialize in occupational medicine or compensation medicine
many others seem to want as little contact as possible with the workers'
compensation system. Some appear to eschew the adversary process, the
time-consuming appearances at hearings, and apparent need for certainty
in the presentation of evidence, and so on. This will lead some physi-
cians not to suggest to their patient (or a survivor) that the disease
may be been occupational in érigin, or it may lead the physician to

raise doubts about the likelihood of receiving compensation.

The Handling of Cases
When certain cases do enter the compensation system they pose very
serious problems for the system, one initlally designed to cope with
injuries due to accident. HNoted below are simply a few of the areas
that pose such special difficulties.
1. Cardiovascular cases - Not only is there an enormous range of

actual coverage under wbrkers' compensation laws for persons suffering

heart attacks or strokes e.p., in one state you simply cannot he com-

pensated, in another you must get the heart attack at work or within




30 minutes of it, but there is necessarily extreme inconsistency on

awards within states. The issue here is simply that scientific and

medical wisdom are not advanced enough to cope with evidentiary needs.
2. Infectious Disease Cases - In order to preclude compensating

"unworthy" claims for compensation by persons with infectious illnesses,

the statutes have been contorted in a variety of ways, frequently yield-

ing outcomes that appear capricious, Yet, if the states widen coverage
to allow more "worthy" claims to be compensated they fear being deluged
with claims for influenza, the common cold, etc. At root, of course,
are several issues including our ignorance about the cause and trans-
mission of disease.

3. Hearing Loss Claims - In recent years a number of states began
to compensate workers with hearing loss. Where such impairments were
added to "schedules" it opened a door for claims by workers upon or
after retirement. A variety of rules have been developed to limit
hearing loss claims even entering the system, e.g. the worker is tested
for loss only after the worker has been no longer occupationally exposed
to noise for 3 or 6 months. Since damaging levels of noise are extremely

mon at the workplace the potential for a huge number of claims is
great. To keep the system from being swamped with claims, and particu-
larly because such claims can be difficult to evaluate, various limiting
practices have grown up in various states.

4, Informational Problems - Occupational disease cases can be
particularly difficult where the worker has no information on the sub-

stances to which he is being exposed, the extent of that exposure,
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his medical records at the plant etc. If a compensation claim is filed
several years after an initial exposure to a hazard, the state agency
may find it extraordinarily difficult to obtain and evaluate pertinent
evidence. Yet much of the occupational disease that exists involves
gradually developing chronic problems based upon long term exposures.
In cases of the genuinely long-latent diseases such as cancer, the

problems in evaluating elaims can be even more immense.

Conclusions

For several reagons the public has grown increasingly aware of the
serious health problems that exist for many at the workplace. Perhaps
it 1s the scientific breakthroughs by persons such as Mancuso, Selikoff
and other health professiomls, possibly it has been the zealousness of
the reporters from the media who alerted the public to the hazards posed
by exposure to asbestos, vinyl chloride, kepone, radiation and the like,
or possibly it simply reflects our overall and growing concern with our
environment., Yet, while interest in the matter has obviously grown, it
is only fair to note that Congressional hearings, media interest and
public arousal have occurred intermittently during this century. While
the diseases that provoked such interest have changed over time, e.g.
problems of phosphorous matchmakers, radium dial painters, silicosis
and asbestosis, mercury poisoning, radiation illnesses from atomic
energy exposures, and others each at some time received substantial
public attention and scrutiny, the basic problems remain. 1 am hopeful

that the work of this Committee can be successful and that interest




in the area can be sustained until the occupational disease problem is
substantially reduced. Moreover, that attention should help to a e
that those workers who are so unfortunate as to contract a disease are
adequately compensated for it.

The goals that the Report of the National Commission set for
workers' compensation in 1972 were laudable ones. At that time the
Commission found the state systems "inadequate and inequitable”,

While the states, generally, appear to have improved their compensation

laws considerably since then, they started from a much lower level of

accomplishment in their treatment of occupational disease. This aspect
of the law is typically much more enlightened today than it was 5 years
ago but it still represents a major problem area for the states. The
difficulties are not simple ones and do not lend themselves to simple

or partial solutions.
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The Caamrman. We are pleased now to welcome Andre Maison-
pierre, vice president of the American Mutual Insurance Alliance.

We have had the pleasure of having had Mr. Maisonpierre here
on other occasions, but I do not believe this has become an annual
matter. We have not seen you here for 2 years, or is it 3¢

Mr. Marsoneierre. I am afraid, Mr. Chairman, I was here last
year.

The Cramman. Last year? It seems as though it were longer ago.

Mr. MarsonPrerre. Time goes quickly.

STATEMENT OF ANDRE MAISONPIERRE, VICE PRESIDENT, AMERI-
CAN MUTUAL INSURANCE ALLIANCE

Mr. Marsonpierre. Mr. Chairman, members of the committee the
American Mutual Tnsurance Alliance appreciates very much the op-
portunity to testify on occupational disease before the subcommittee.

We have been asked to restrict our oral comments to 5 to 10 minutes,
and I have summarized them, but I would appreciate it if the full
statement could be introduced in the record.

The CramMAN. It certainly will.

Mr. Mamsonpierre. Thank you, sir.

Occupational disease is not a new coverage to workmen’s com-
pensation. While these laws were initially structured to handle occu-
pationally incurred traumatic injuries, as the scientific and medical
communities began to identify specific occupational exposure hazards,
the State programs were broadened to include coverage of these dis-
eases directly resulting from these newly identified hazards.

It was recognized then, as it is still today, that it is not that simple
to trace a specific disease’s etiology to a person’s work environment,
when the disease itself can just as well be the result of many factors
not in any way related to employment.

Hence, certain safeguards were built within State compensation
laws to attempt to restrict coverage to those diseases which were
peculiar to employment. Additional restricts were built into com-
pensation laws, such as requirements that the disease had to manifest
itself within a relatively short time following date of last exposure.

Some of these barriers which had been erected to prevent abuses
have been severely eroded through judicial interpretation or bypassed
through new and novel claim theories, such as cumulative trauma.

Some are also in the process of being repealed as new medical
technology demonstrates that they are unfairly discriminating against
diseased workers. For instance, States today are amending statutes
of limitations to provide that a statute shall not begin to run until the
diseased employee or his family knows or should reasonably have
known that the disease is in fact related to employment.

Can the workers’ compensation system cope with occupational dis-
eases? In talking about diseases which are peculiar to the employ-
ment, the answer is ves.

As you have indicated in your opening statement, Mr. Chairman,
there has been a great deal of publicity given to the alarming effects
of Kepone, phosphor and vinyl chloride, as well as a number of other
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carcinogens, The compensation system is able to cope with workers
affected by such harmful substances.

Furthermore, I am sure that in the months and years ahead, there
will be additional instances of harmful effects identified with the work
environment. As long as it is understood that the objective of the
workers’ compensation system is to cope and compensate for those dis-
eases which are peculiar to employment, there should be no serious
difficulty in absorbing these new claims within the system.

What the mmpc-nsutmn system may find diffieult to absorb is the
flood of claims based on diseases and conditions which are either
peripherally related to employment or which are presumed to be
related to employment.

Serious dislocations in a number of States are already being evi-
denced, as a result of the imposition on the workers’ compensation
system of claims which are only peripherally associated with em-
ployment.

For instance, “cumulative trauma,” a euphemism for occupational
diseases, has grossly impacted on the cost of workers’ compensation
in California. Also, a large percentage of workers’ compensation bene-
fits paid in Michigan goes to claimants who, upon retirement, file claims
for emphysema, and are then awarded benefits for life.

If workers’ compensation benefits are to be looked upon as a means
to substitute for loss of income due to work-related disabilities, it makes
no sense to begin the payment of benefits to an individual who has been
able to work without any industrial disability up to the age of normal
retirement.

Additionally workers’ compensation benefits are being awarded at
a constantly increasing rate for conditions such as heart disease,
neurosis, and may other diseases which affect the general population.

The extension of the workers’ compensation laws into such pe-
ripheral areas has resulted in substantial insurance cost increases. A
great deal of resistance is being evidenced today by the business com-
munity to higher workers’ compensation insurance costs.

Yet, tnda\ s workers’ compensation insurance rates are inadequate
in many States. This has already resulted in a substantial tightening
of the insurance market. In fact, workers’ compensation market prob-
lems are approaching the difficulties being experienced in product
liability.

Both kinds of insurance are being greatly strained as a result of the
extension of the liabilities being imposed upon the business community.

We frankly question the ability of the workers’ compensation system
to handle the expected flood of claims to be produced if as a matter of
public policy, the laws were to be amended to presume that any disease
which can be connected with employment shall be so related in spite of
the fact that the disease can also arise from other sources. including
environmental exposure, infection. or causes as yet unknown.

You expressed in vour remarks, Mr. Chairman, an uneasy feeling
that there are perhaps hundreds of thousands of potential other
tragedies waiting to manifest themselves in America’s workplaces. We
share with you this uneasy feeling.

However, there does exist a great deal of division within the scien-
tific and medical communities, as to the extent of harmful occupa-
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tional exposure, as well as the relationship between exposure and dif-
ferent forms of cancer.

Very often, when faced with such uncertainties, legislative bodies
have turned to the use of broad presumptions, to insure that all doubts
are resolved in favor of diseased workers.

We also sympathize with those workers, We do not, however, feel
that responsibility for their diseases should be automat ma.l]v funne!ed
to the Workers’ Compensation system.

One should not assume that the ability of the business community
to absorb continuously higher workers’ compensation costs is infi-
nitely elastic.

What is likely to result if the Workers’ Compensation System is bur-
dened with a large number of presumed diseases is that the benefits
and coverage under the system will retrograde, and benefits paid to
meritorious claims will become inadequate.

Mr. Chairman, can the Workers’ Compensation system cope with
occupational disease? To a large degree, the answer lies in the hands of
policymakers,

1f the compensation system is viewed to be a mechanism for provid-
ing a substitute income for workers disabled as a result of disease
peculiar to the employment, the answer is overwhelmingly “Yes.”

On the other hand, if public policy contemplates a compensation
mechanism to encompass payment of benefits for many dlsease.'-; which
affect the general population, the answer is very probably “No.”

Thank you very much, Mr. Chairman.

Senator Javrrs. Well, T just wanted to ask one question. The insur-
ance companies however, they have felt about our bill, have always
been very solicitous about the fact that workmen’s compensati{m
should continue to be a State system.

Mr. Mamsonrererre. That is correct.

Senator Javrrs. Now, do you imply that if we are going to really
place some emphasis on compensating occupational disease, that it is
beyond the ability of the States to handle?

Mr. Marsonpierre. No, sir. We believe that if occupational diseases
are dealt with in a way to prevent the overutilization of the system,
then the workers’ compensation system, the State system, can
handle it.

If we are talking in terms of exposure, such as what we have had in
the past, with kepone, vinyl chloride, et cetera, we do not believe that
the compensation system would have any problem in handling those
cases.

In fact, today, as I mentioned, the State compensation laws are being
amended two ways as regards occupational diseases. On the one hand,
all States are moving in the direction—in fact, just about every § c§tate
today—of providing coverage for all occupational diseases.

The other element, which is very important, is the elimination of
the requirement that the disease must manifest itself within a certain
period of time following the date of last exposure.

States are moving in the direction of the elimination of that provi-
sion. Now, this will create certain I)rnhlf-mq not for the mmponqatlon
system, but from an insurance standpoint. It is difficult to fund in a
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proper way benefits which may manifest themselves 20, 30 years from
the date of last exposure. TN

So what we are suggesting to the States is that when a disability or
when a disease manifests itself, 5, 10 years following date of last
exposure, that the benefit be paid from a fund which is financed on a
pay-as-you-go basis, and charged to the broad industrial community
in the State, rather than paid by the worker’s compensation carrier
or the self-insurer, which may no longer be in business, if it was under
risk at the time.

And, insofar as the diseased employee is concerned, there would be
no effect for his benefits.

Senator Javirs. So that is one of the things—were you here when
Professor Barth testified ?

Mr. MaisoNPIERRE. Yes; I was. ;

Senator Javrrs. One of the things he pointed out was the limitation
in the workers’ compensation system for occupational disease which
barred, he felt, workers from getting fair compensation because of
the time limitation after last exposure, because so many of these dis-
eases do not manifest themselves until years later.

Mr. Maisoxpierne. I agree with Professor Barth entirely on that.

Senator Javrrs. Well, you agree with him, but you really do not
agree with him, because you do not want it to come into the system.

Mr. MasonpiErre. No, no. I said that we are working toward the
elimination of those statutes of limitations.

Senator Javrrs. You are, but you also tell us that the system cannot
pay the bill, and that you have to have some particular fund which
will insure against those risks, which is outside the system.

Mr. Marsonererge. But this should be an internal matter, Senator
Javits, and we have had this already in operation in a number of
States. Michigan has this, the State of New York has had it for a
number of years, for the payment of silicosis, where after a certain
number of weeks of disability, a special fund will pick up the payment.

Senator Javrrs. But don’t you think that this ought to be uniform
throughout the United States, that every State compensation system
should have some kind of uniform standards, because otherwise, the
compensation becomes competition in health and lives?

I mean, if Arkansas does not want it, they then bid for the business
of Michigan, on the ground that they have lower workers’ compensa-
tion rates, but it is coming right out of the workers’ hide.

Mr. Marsonererre. Senator Javits, I believe that all the States
are moving in the direction, and should be moving in the direction
-of eliminating the statute of limitations.

Insofar as establishing a uniform system of financing those benefits,
I think that each State should be left to its own device, as long as
the worker is being paid—the diseased worker is being paid—the
proper benefits.

Senator Javits, T did not say any such thing about financing the
benefits. You are absolutely right about it. But T did say that there
ought to be a uniform guideline or standards applicable to what
occupational diseases they compensate and when. That could be a big
element of competition if, as you say, one State chooses to do it
and another States does not. Where are we then ?
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That is our real problem, and that is why Senator Williams and I
felt so strongly about this, and the Commission did.

Mr. Mawsonpierre. Frankly, we had high hopes, at the time that
OSHA was enacted into law as a result of your and Senator Wil-
liams’ efforts, that we would ultimately be able to cut through some
of the uncertainties existing within the medical and scientific com-
munities as to what are the elements which are causing occupational
disease.

As you heard yesterday, the emphasis on the part of OSHA has
not been in the occupational health area, though we had been sug-
gesting in the past that OSHA shoud pay more attention in this area.

From what we heard yesterday, when the Secretary testified yester-
day, we think that there is great hope that through the regulations
and through the efforts of OSHA, as well as NIOSH, we will develop
a uniform acceptance of what is and what is not occupationally
related.

Senator Javirs. Well, T do not think that quite meets the point,
but nonetheless—we are kind of passing each other in the night—
but I realize that sometimes, that is the best answer you can get.
Thank you.

The Cramman. Mr. Maisonpierre, central to your analysis here
and the foundation for your suggestions is the question of the degree,
if it can be found, that degree of responsibility that can be placed
upon the workplace for a given disease.

You talk about the peripheral contribution of the workplace to a
given disease. Now, this is not only a problem in people’s minds, but
1t is also a problem in arriving at judgments on just compensation.
That has been true for a long time, is that right ?

Mr. Maisoneregre. It has. This is right, Senator.

The Cramman. Do you have—and maybe it is in your statement,
and maybe I missed it—any clear way to describe what, in your judg-
ment, should be the essential elements of a compensable occupafional
relationship in a disease?

Mr. Mamsoneierge. I think that if we had a way of determining
this at this time, I think that it would solve the real problems.

All we can say at this time is “that which is peculiar to the employ-
ment.” There was an interesting article in this morning’s Wall Street
Journal, which I have clipped out, which T think assists in answering
this question and assists in the determination of this.

This relates to exposure to acrylonitrile. Apparently, this is a chem-
ical which has just been exposed as a possible carcinogen. There is
substantial cooperation taking place between the Government research
groups and private employers, to attempt to see whether or not. No.
1, the chemical is, in fact, a carcinogen, and No. 2, the extent to which
exposure creates or gives rise to a disease.

To some degree, this has to be done almost on a case-by-case basis,
because we are facing every day the introduction of new chemicals in
industry ; chemicals used in combination with each other, which will
create different reactions in different people.

Now, NTOSH and OSHA will, hopefully, attempt to control the

introduction of these new chemicals, as well as the exposure to these
new chemicals.
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How does one determine whether somebody affected by cancer
should receive workers’ compensation benefits; it depends to a large
degree as to whether the history of exposure of that person links up
with a chemical which has been identified as causing the type of
cancer which this is going to evolve in the future is not going to be
so much associated with carcinogens. I think that here we have public
awareness and extensive oversight as to what is going on in the work-
place. I think it is going to come more in the areas of heart diseases,
nervous diseases, lung diseases, such as we just saw the other day,
of an individual receiving workers’ compensation for having been ex-
posed to cigarette smoking by fellow employees. These are the cases
which T believe will put great stress on the compensation system.

In your own State of New Jersey, heart disease claims are already
putting a great deal of stress, costwise—I could provide for the record
the figures as to the percentage of total dollars which have been ex-
pended in New Jersey for heart disease claims alone. It is a very sub-
stantial figure,

Now, obviously, some heart disease cases arise out of the employ-
ment. But the medical profession is very broadly divided as to
whether employment has much to do with heart disease, in any sense
of the word.

The Cramyan. With the system as it is, having to accept more and
more categories and more and more cases within categories as you men-
tioned in New Jersey, does put a strain on those who carry the finan-
cial ;mr{lon of the system—basically, the insurance carriers. Is this
truet

Mr. Masoneierre. Well, it is more, Mr. Chairman, basically the
business community. My concern is what does this do to the total sys-
fem. You know, we have been working extremely hard in attempt-
ing to upgrade State benefits.

The resistance that we have met within the States by the business
community has been that, “Well, we have no problem upgrading the
benefits for industrial accidents, those that occur in the plants, but
there is so much wasted in the system, so many claims which are enter-
ing in the system today which should really not find their way in the
worker’s compensation system, that we find it very diffieult to absorb
the costs.” This is what we are being told by the business community.

If the worker’s compensation system today did not have to absorb
the cost of what I call these peripheral cases, I am quite sure that the
benefits being paid under the system would be substantially higher
than they are today.

But it is the tremendous cost which these peripheral cases are bring-
ing into the system. And not only to us, but to the Federal Government.

For instance, the General Accounting Office is extremely nervous
about the cost of loss of hearing claims being funnelled into the Fed-
era] Employee Compensation Act, because it 1s an extremely high cost.
This is another occupational disease. It is a disease where the disability
and its work connection can probably be identified more easily than
many others as to work connection. But in a number of States and un-
der the Longshoremen’s Act and the Federal Employees’ Compensa-
tion Act, the guidelines being used for the determination of disabilities
are not medically recognized gunidelines. They are much broader than
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that. So we have many more cases coming into the system, which really
are not due to occupational exposure but to environmental exposure.

The Cuamman. I might not have followed you completely. You
were deseribing the compensation of later-appearing diseases, where
there is a long latency period.

You suggested a common fund, did you not ¢

Mr. Maisoxrierre. What I suggested, Mr. Chairman, would be a
financing mechanism fairly similar to what is being used today in the
States under the second injury fund for the payment of preexisting
conditions.

It is very difficult, from an insurance standpoint, and even from an
employer’s standpoint, to fund today for diseases which may appear
15,20 years from now. We cannot build up the necessary reserves, when
we do not know what the diseases are going to be, and what the num-
ber of cases are going to be,

So what is being suggested is that when a disease is found to be com-
pensable a number of years after date of last exposure—this could be
10 years from the date of last exposure—that the benefits to be paid to
the diseased worker should be paid out of a special fund created by the
State. The fund is financed by assessment on all insurance carriers
writing workers’ compensation insurance in the State and on all self-
insurers. And the assessment against workers’ compensation insurers is
entered into a ratemaking process and is then channeled to the business
community. '

Now, these funds generally are financed on a pay-as-you-go basis, so
every year the fund makes a new assessment on the business commu-
nity, so as to acquire enough money to pay next year’s losses.

This method has been used in a number of instances where the financ-
in%"of certain claims was a difficult problem, and it has worked quite
well.

And we are suggesting to the States that as they remove the statute
of limitations, that they establish this funding mechanism to pay for
the losses.

The Caamman. Well, T just wonder whether there is anything that
has been learned out of that kind of system that might apply here in
other areas of occupational disease. It seems obvious to me that there
has to be a multitude of workers now living and suffering with an
occupational disease that clearly, by any test, is related to their employ-
ment.

I think this brown lung problem fits within that category.

Mr. Marmsonpierre. Yes. I would think that there probably are a
great many people afflicted with brown lung that are not being com-
pensated.

The Cramryan. And a peculiar situation—and that is one of the
words you used—where the disease is peculiarly related to the employ-
ment.

Then there are other diseases that fit that classification, of clear rela-
tionship, uncomplicated by the facts——

Mr. MarsoNpIERRE. Asbestosis.

The CratrMaN [continuing]. Yes, and others. Then there are those
which even conservatively testing, would show an overwhelming prob-
ability that the occupation was the major factor in the disease. At any
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rate, there are these great number of occupational diseases that now
exist in the lives of workers.

If the law was brought to these situations, I wonder if this pooling
or broad funding might be applied. You are worried about a great
flood of cases if occupational disease coverage is more clearly stated,
more broadly assigned. That is one of your apprehensions, is that
right?

Mr, MAISONPIERRE. Yes.

The CuamrmAaN. Is there anything about this common funding for
occupational diseases in any categories that might be applied—assess-
ment in funding ?

Mr. Maisonpierre. Yes. I think that the assessment funding can be
applied, and has been applied, for that matter, in black lung. You have
applied this in the bill which you just reported recently, in the estab-
lishment of the trust funds for these miners whose employers could not
be located. You have applied that concept in there.

The Cratryan. We have not seen it operationally effective yet.

_ Mr. Marsonererre. No, but we have seen, under the State compensa-
Lion——

The Cramrman. Will it work ?

Mr. Masoxrierre. We have seen under the State compensation sys-
tem the concept of funding applied operationally and working rela-
tively well.

The thing that we need to guard ourselves is that the funds are not
abused, that they only be used where the traditional financing mecha-
nism that is relating the cost to the employer or to the type of employ-
ment, cannot work properly.

There are two reasons for that. No. 1. if you start spreading the cost
of workers’ compensation through funds on the broad community, you
are dissipating the incentive for safety, and I think this is one thing
that we should guard ourselves against.

No. 2 is that we should guard against falling into the same trap or
problem that social security is facing, and that is, establishing great,
unfunded liabilities. The compensation system is a fully funded sys-
tem. The broad trust funds or the broad funds that we have are not
funded liabilities.

This is all right, as long as the liabilities of the funds are very small
compared to the total liabilities of the total system.

But if we use these funds as an escape mechanism, to fund for com-
pensation systems or benefits which are unpopular in the eyes of the
business community or which present difficulties if these special funds
begin to acquire huge liabilities then we are going into an unfunded
workers’ compensation liabilities system, and I do not think that this
is desirable.

I think we should maintain the workers' compensation system. as a
. funded system to the greatest extent possible.

The Cramryax. I think we will stop there. My hypothesis dealt with
the diseases that are, to a major degree, clearly associated with the
occupation. Then we have a descending grade to those that you de-
scribe as peripherally related to the job.

What you have said just now, about this approach to funding and
its problems, I would imagine could be applied to those of lesser degree
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of association with the workplace and would just multiply the
problems,

Mr. Matsonpierre. Yes. The other question to be raised is whether
the compensation system is the proper mechanism to compensate those
disabilities. There may well be other systems that are better to com-
pensate for these peripheral diseases.

And we should not forget that we do have certain systems operative
today, such as we do have the social security disability program, we do
have private employment wage continuation programs, we do have
health insurance programs, all which are compensating for these cases
already.

I do not think that there has been a sufficient analysis of the extent to
which these other systems are already compensating these cases. It
may be that these cases are already falling within certain compensa-
tion mechanisms and are being compensated, in fact.

The Cramrman. We have called on you in the past. You are here,
now and being very helpful, and I hope we can call on you in the
future.

Mr. MarsoNPIERRE. Y es, indeed, sir.

The Cramraan. I know that you are a student of the most complex
situations of insuring against risks. We are looking at risks that are
recently becoming known. You mentioned this today.

Mr. Marsonpierre, That is absolutely correct. This is an entirely new
spectrum.

The Cramman. Yes, this is a new spectrum. And we have just gal-
loped in the last 30 years into a new world of toxic and dangerous and
hazardous substances. We will look forward to seeing you again.

Mr. Mamsoneierge. Thank you very much. It is always a pleasure
appearing here.

[ The prepared statement of Mr. Maisonpierre follows:]







name is Andre Maisonpierre, I am vice president of the American
Mutual Insu ¥ 2, the major association for mutual property

and casualty insurance companies. Our companies write wo

compensation insurance, as well as other property and casualty

coverages in 50 states and the District of Columbia. Since a
substantial part of the Alliance company premium income is derived
from workers' c ation, the Alliance has traditionally given
the highest priority to this line of business.
reciate the opportunity to discuss the workers' compensa-
1lity to cope with the occupational disease problems.
tional diseases has long been an integral part
ansation laws. These laws, when initially
enacte jere primarily riented to the management of industrial
accidental inju a general awareness developed that the
health of workers could be ¢ -imentally affec through occupa-
laws were broadened to re that com-
well as injured workers.
pational diseases within these laws did
ivings. While the business
ponsibility
a result of employment,
2 new coverages could easily be abused.
of the state laws extending >cupational

restrictive ¢ itio ~ulated to




Fo a good many state laws specified that the occu-

pational dis 2 had to

be "peculiar to the employment." Others

required that the disease had to manifest itself within a certain

period of time, following the date of last injurious exposure.

Many laws prohibited benefit payments for partial disability. It

is important to em ize that these restrictions were imposed not

ational disease claims entrance into
rather to prevent potential abuses.
5 | -

limitations continue to be part of the workers'

tem, today. However, their effectiveness has been
urt interpretation and through substi-

the "cumulative trauma," A direct result

is that disabilities which were never contemplated

to be w

of workers' compensation laws are, today,

finding has created serious cost

has also generated

administ ire
are many students of
stem today fails to
workers. It s claimed that the existing
are excessively oner
of the system. Ma
tem, many occu-=

a disease is

ither the victim,




himself, his family or treating physicians.

There are some who claim that as many as 100,000 workers die
annually from some occupational diseases. If this were so, then
one would have to accept the fact that many diseases go unrecognized
today and are not picked up by the workers' compensation system.
However, it is difficult to trace the genesis for these figures,
The grounds upon which they are developed are flimsy, to say the
very least.

An additional problem in the attempt to quantify the potential
number of occupational diseaseclaims is one of definition. There
are those who believe that occupational disease coverages should
be extended to anyone whose occupation may have had any effect on
the disease. Others continue to feel that the compensation system
should cover only diseases which are peculiar to the employment.

It is obvious that these two approaches will generate entirely

different views on the number of potential claims there may be.

The ability of the workers' compensation laws to provide coverage
for occupational disease will also depend upon which of the two
schools of thought prevails.

The Alliance believes that all state workers'® compensation
laws should provide benefits for any disease due to causes and
conditions characteristic of and peculiar to a particular trade,
occupation, process or ~mployment. However, it would exclude
all ordinary disease of life to which the general public is

exposed, unless the employment is of itself of such nature as




tantially the hazard of such disease. The Alliance

feels that such a definition is broad enough to incorporate all

legitimate occupational disease claims and the workers' compensa-

tion laws can be

accommodated to incorporate them.

On the otl if it is to be that public policy reguires

that compensat

on be provided toc diseased workers whose employment

had only a peripheral influence over the disease itself, then, we

would have serious doubts as to the ability of the workers' com-
pensation laws as presently structured to be able to handle the

potential flood of occupational disease claims.
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diseases, would have established a new bureaucracy which, over

the span of decade and a half, would have handled only a handful

past few years, our state workers' compensation laws

nded or are in the process of being amended to cope

vely with occupational diseases. For instance, most
of the laws today extend coverage to all diseases. Additionally,
the states are removing from their laws, requirements that the
diseases must manifest itself within a specific time, following
the da exposure. Statute of limitations are being
liberalized, eliminating the requirement that the statute begin
to toll from the date of last exposure. As a result, workers
exposed to vinyl chloride, kepone, and other toxic substances,
are tod: covered by workers' compensation laws and do receive
benefits when disabled from work. The workers' compensation
system has acc ated these claims in the past and will be
able to acc late new claims in the future.

However, the workers' compensation system is finding it
extremely difficult to handle claims being made for conditions
which are only remotely related to employment. Let me give you
a couple of examples of such claims: The first concerns a

California case, involving an airplane mechanic

ing workers' compensation benefits. The worker

had been reprimanded by his supervisor for being absent from

work without good reasons on repeated occasions. Following the




reprimand, he walked off the job and refused to return to work.

He admits being fully qualified for mechanical work and having been
offered a number of such jobs, which he has turned down. His dis-
ability is no more than a dislike of being reprimanded. He does
not like to work and wants to avoid future confrontations with any
employer. The California Commission awarded this person benefits
based on the theory, cumulative trauma. This case is illustrative
of the serious problem which has developed in California from
expanding the interpretation of the cumulative injuries provision
of the act. Some insurance companies have developed data in
California revealing that they are paying today in excess of 20%
of all indemnity dollars on cumulative injury claims. Diseases
such as "heart trouble," arteriosclerosis, hypertension, aneurysms,
strokes, etc..., are being compensated with even increasing
frequency in California.

The cumulative trauma theory is not limited to California.
Similar claims are beginning to appear in other jurisdictions such
as Kentucky, Michigan. Cumulative trauma isn't so much new - it
is just taking on new dimensions. When a capital goods company
closed its plant in Michigan recently, its insurer was presented
with 34 cumulative trauma claims in two weeks, all represented by

the same attorney.

The second case in point was recently reported in the Washington

Post. This claim inveol! es a federal employee who alleges that he

was forced to quit worx because he was reguired to work in the




proximity of others who smoke cigarettes. He blames his disability

on the cigarette smoke that "wafted his way” from the desks of his
fellow workers. An occupational disease claim was filed under the
Federal ployee Compensation Act and benefits are now being paid.
This case is illustrative of the extent to which occupational disease
claims have developed. Whether claims of this nature should be
considered compensable is a matter of public policy. If workers'
compensation laws are to be extended this far, then, there does
exist some doubt about the ability of the system to accommodate.

The problems created by such cases, are threefold. First,

question of cost. Second, there is a question of cost
allocation and third, there is a guestion of administration.

The cost of worker's compensation today represents an ever
increasing percentage of labor cost. Recently, workers' compensa-
tion sts have increased dramatically, due t© substantial bene-

enacted by the states over the past four years.
But, in some states, the broad extension of the workers' compensa-
tion 0 ques N » occupational disease claims is beginning
on overall costs. If this trend continues,
it will add an entirely new cost dimension to the compensation
system. The qu ion which public policy makers must resolve is
compensation benefit dollars should be spread
base of beneficiaries, one which includes both
tionable claims or whether it should be

a direct relationship to employment.
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It is

isential to remember that any substantial increase in

benefit utiliz

ion must be translated into higher costs. There is
a limit as to the elasticity of insurance costs. Recent experience
in malpractice liability insurance, product liability insurance,

and even in automobile insurance have clearly demonstrated that
consumers, both individuals and businesses, are unwilling and unable
to absorb rapidly increasing insurance costs, If the workers' com-
pensation system is to be saddled with a large number of obligations
arising from conditions which are only peripherally associated with

the work e

nment, then it toec, will find itself unable to
absorb the cost generated by the losses under the system.

Just as important is the issue of the allocation and distribu-

tion of cost. An important function of insurance is to allocate

costs, so that different segments of insurers carry a fair burden.

The workers sation system has done this with remarkable

succ

ars. Cost allocation has resulted in the enhance-

ment of socially de

sirable objectives such as occupational safety
and disability control. However, some of the recent developments

in occupational

ase are straining the traditional cost alloca-

tion
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In a num

ates, when a plant closes operation, either

because

have decided to go out of business or the plant,

ate, it is the customary practice of large

numbers of

t ile claims for occupational loss of

hearin

ploy have .ad no problems working up to the




the aging

lines are based

andations




In the first place, a question will arise as to which insurance
carrier is responsible, particularly if the exposure leading to the
disability might have taken place over a period during which several
insurers were providing workers' compensation insurance coverage

to the employer. Additionally, it is possible that the employer,
for whom the diseased worker was working when exposed to the

hazard, may have been out of business. BAccordingly, the Alliance
is supporting the establishment of special funds through which

long delayed disability claim payments are made.

Claims administration, both from the standpoint of the insurers
and the administrative agencies, is a much more complex matter in
occupational disease than it is in injury cases. The gquestion of
causal relationship is difficult to establish; there is wide-
spread disagreement within the medical and scientific communities
as to the relationship of certain occupational exposures and cer-
tain disabilities. Exposure records are often difficult to
locate. The symptoms do not manifest themselves in such a way as
to allow for clear, easy diagnosis., The problems, obviously, lead
to increased litigation and delay in the establishment of compen-
sability.

A great many suggestions have been made to simplify occupational
disease claim procedures. Let me comment on a few.

The use of presumption is probably advanced more than any
other alternative as a wa to facilitate occcupational disease claim

procedures, The Allianc pposes presumptions particularly in a

general area which is so ripe with contentions. The only time
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that presump used is when there is a general concensus

that that which is presumed is, in fact, correct most, if not all, of
the time. However, this is not the case in occupational disease. The
causal relationship between an exposure and a disease is not often
clear. The disease may well be the result of a combination of
occupational and environment exposures. To presume that occupational
exposure is solely responsible for the disease would be adding an
unfair burden to the cost of workers' compensation.

The use of presumptions, particularly irrebutable presumptions,

can have an a rse effect on both employment and safety. One

should anticipate that these presumptions will force employers to

tighten up c derably employment policies., This will eliminate
employment opportunities for some.

Another approach being suggested is for a government agency to
levelop guidelines establishing relations between certain occupa-
tional exposures d diseases. The trouble with this approach is

there lack of agreement as to what exposure
The disagreement among the scientific
substantial delay in the promulgation of
lines. Additionally, the work environment is a continuously
moving target. HNew chemicals are daily being introduced in the
market place and it would be a herculean task in these circumstances
to be able to establish adequate guide-

in the a< udication of occupational disease claims.




The third proposal, one generally advanc
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The Cramyax. Now., we come into the final part of this hearing.
Mr. Robert W. Flockhart and James Kimble. Mr. Flockhart, counsel
to the American Insurance Association; Mr. Kimble, associate counsel.

We will follow that with Dr. Tom Mancuso, of the School of Public
Health, University of Pittsburgh.

STATEMENT OF ROBERT W. FLOCKHART, COUNSEL, AMERICAN
INSURANCE ASSOCIATION; ACCOMPANIED BY JIM KIMBLE,
. ASSOCIATE COUNSEL, AIA

Mr. Frocsmart. Thank you, Senators.

I am Bob Flockhart, counsel with the American Insurance Asso-
ciation. On my left is Jim Kimble; he is counsel with our Washington
Office of Federal Affairs.

As you know, the American Insurance Association has some 147
casualty insurance companies that write a significant portion of work-
ers’ compensation insurance.

We are very much appreciative of being able to present our views
here today. My statement—at the outset, I-should relieve you to say
that it is not anywhere as long as it would appear. Attached to it are
two exhibits. The first indicates the compliance of each State with
the essential recommendations of the National Commission. The sec-
ond, a supplementary chart, more specifically sets out the benefit levels
paid in each State to workers disabled from causes arising out of and
mn the course of employment.

These charts reflect the laws of the States as of January 1, 1977.
Considerable attention continues to be focused on workers’ compensa-
tion insurance. In the 49 State legislatures that are or were in session
this year, there was considerable activity, so these charts are already
somewhat out of date.

With regard to the occupational disease issue itself, of particular
interest during this 1977 legislative term to this committee was the
fact that the States of New Mexico and Tennessee enacted legislation
which removed the aggregate maximum limitation these States had on
medical benefits,

As a result, this year all States will be in compliance with the Na-
tional Commission’s recommendation that there be no statutory limits
of time or dollar amounts on medical benefits, although I must note
there are still three States with limitations on certain disease cases.

Also, of particular importance to these hearings is the fact that both
the States of Oklahoma and Tennessee enacted legislation to provide
broad occupational disease coverage this year.

Therefore, all States are now in full compliance with the National
Commission’s recommendation that States provide full coverage for
work-related diseases.

This compares with some 12 States in 1972 that did not have man-
datory, broad occupational disease coverage.

Senator Javrrs. Well, Mr. Flockhart, if you do not mind an inter-
ruption, we cannot take that really at its face, because while they do
not exclude particular diseases, the fact is that by the time limitations,
and time of reporting after the first exposure, et cetera, you are really
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not getting at the problem as now deseribed by our experts who have
been testifying.

Mr. Frockuarr. Those limitations, Senator, are there; there is no
question. But when we talk about a broad m*ulpational disease law,
we are talking about it as I believe the National Commission did, as
opposed to a schedule of specific diseases, which were the only diseases
that were compensable.

Senator Javrrs. All right.

Mr. Frockuart. 1 would like to note at this point, in light of those
limitations that are there, they are slowly being removed, and to a
large degree they are historical.

Occupational disease laws came quite a few years after the first
workers’ compensation law, which were only related to accidental
diseases—accidental injurivs. And there was concern as the States on
a one-by-one basis adopted occupational disease coverage that there
would be a movement within the States of diseased workers who
worked in one State where there was no disease coverage and go to
another State and then come within their compensation w\atem

So those are things that are being removed, and they really grew up
from the manner in which the workers' compensation sy stem today
developed historically, and I think we will see those removed; the
schedule itself, elimination of the schedule, is a step in that direction.

Senator Javrrs. Well, I remind you—I do not wish to look at these
things supercritically—but I do think it is important to point out that
in the occupational disease field, we have, by overwhelming amount,
most of the distance to go.

Mr. FroceHART. T agree.

Senator Javrrs. We have made a beginning. We have recognized
the problem, we have eliminated these artificial categorizations, but
we still have a long way to go before we compensate for occupational
disease.

Mr. Frockuarr. Fully compensate. I agree with you, Senator.

Senator Javrrs. Thank you.

Mr. Frockmarr. Finally, in the second attachment to our statement,
we would like to call to your attention there are 35 States that now
automatically adjust their maximum weekly benefits for temporary
total disability to reflect the changes in the average weekly wage of
the State, and 22 of these 35 States gear that maximum weekly benefit
to 100 percent or more of the State’s average weekly wage.

From these general observations, and even more so after given an
opportunity to review the more detailed data in the attached charts,
it is evident that the States have continued to make substantial im-
provements in the benefits available for employees disabled by work-
related injuries and diseases.

At that point, I must note that T am happy T was able to be both
positive in my statement and. T hope. informative. The issue of cover-
age for occupational disease is a complex one which does not lend
itself to definitive answers, a fact which I am sure you know, after
thos> 3 davs of hearings.

To avoid repetition of testimony already received. I should like to
comment just briefly on some of the problem areas that we see.
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First is the problem of disease resulting from multiple causation,
where some of the causes are work-related and some are not.

We believe the workers’ compensation system should only respond
to that degree of disability which arises out of the work-related
causes. .

A somewhat related situation are those diseases, such as heart ail-
ments, respiratory ailments, strokes, which in large part are the result
of normal wear and tear of life. Such ailments are common to all
people and are not peculiar to the work environment, ’ )

They are, in other words, ordinary diseases of life. We believe it
would be necessary to strike a proper balance in handling these types
of diseases, so that the evidence in each compensable case clearly
establishes a causal connection between the disease and the employ-
ment, and further, that the employment exposed the individual to
certain conditions to which the public as a whole was not exposed.

We are concerned that in some States, there appears to be a tend-
ency to erode, if not eliminate, the causality factor and the need to
produce evidence that the employment created exposures which are
different from and greater than the exposures to which all persons,
of all ages and walks of life, are exposed.

In short, all diseases which are incurred during the workday are
not necessarily and should not automatically be brought within the
definition of *occupational disease.”

Another area of concern is that of aggravation of existing disease
conditions. Here again, it is difficult to determine the degree of dis-
ability arising out of and in the course of employment, which should
be the sole compensable element.

It is possible such situations could be handled through the use of
special funds, as exist in most States for preexisting injuries.

This approach must be viewed cautiously, bearing in mind that
such funds are generally maintained by assessments included in the
cost of the workers’ compensation system.

The substantial growth of such funds could sharply inflate the
cost of that system.

_ In conclusion, we would like to emphasize two concerns we have
in this area and urge that in your review of the general issue of occu-
pational disease, you bear them in mind: '

(1) Compensability for occupational disease should be strictly
limited to those circumstances where sound medical evidence estab-
lishes disability. The creation of “legal diseases”—that is, diseases
established by statutory presumptions rather than medical evi-
dence—should be avoided.

_The enormous cost of the black lung program, involving only one
disease in one industry, portends gravely on the future of the work-
ers’ compensation system should similar programs be adopted for all
diseases,

(2) Compensability for occupational diseases should be based upon
sufficient evidence that the cause of the disease arose out of and in the
course of employment.

Elimination of this causality factor would in effect create a compre-
hensive health program for workers. While the scope of persons en-
compassed by such a comprehensive health program would be signif-
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icantly smaller than the scope envisioned in the coverage of a com-
prehensive national health program, the benefits under the workers’
compensation system would involve both medical benefits and wage
loss replacement.

The cost figures estimated for a comprehensive national health pro-
gram cast ominous shadows over the future of the workers compen-
sation system should this system be expected to encompass a “mini”
comprehensive health program.

I thank you for allowing us to present our views, and as always, the
association stands ready to assist you and your staff in any further
discussion on this subject,

The Caamman. Thank you very much, Mr. Flockhart. Let me start
with your reference to black lung here, as a difficult example. I think
I can state that the law does demand, and the law will demand suffi-
cient evidence that the cause of the disease arose out of and in the
course of the employment.

Mr. Frookuart. Well, there are two problems that we do see with
that. There are presumptions after a period of employment—though
they are rebuttable presumptions—that after 15 years the disease exists.
There is the cost—as originally, you can only estimate it—it has been
far exceeded already, and the figures that only 2 percent, in fact, of the
people suffering from pneumoconiosis actually have disabling pneu-
moconiosis—does not really jive with the number of claims that have
been filed and are being paid.

We think this is a problem. For one thing, it has to do with the defi-
nition of total disability in that field, which does not mean, total dis-
ability, that the individual is not without wage-earning capacity, but
only that he cannot go back to the job he did in the mine at the time
he contracted black lung. We think this is a case of a legal disease.

I might note on the cost factor that the National Academy of Sei-
ence study indicated that if the black lung program were made appli-
cable to all diseases, that the bill annually would run anywhere be-
tween $20 and $100 billion.

The Cramaran. Applicable to what?

Mr. Frockuarr. The National Academy of Science study——

The Cramryax. No. just applicable to what?

Mr. Frockuarr. All diseases. In other words, if the black lung
program were made applicable to all diseases, they estimate the cost
at between $20 and $100 billion annually.

The Cuamrman. You would have to define that. What do you mean
by “all diseases?”

Mr, Frockmarr. Well, T will look into that and send it to you,
Senator, if you would like.

The Cuamman. When we have a disease which occurs nowhere else
but in connection with a particular occupation, it is much different
than where you have a disease that can exist without any relationship
to that occupation.

Mr. Frockuart. That is true.

The Crammaxn. Pneumoconiosis is the result of exposure to coal
dust.

Mr. Frockmart. That is true.

The Cramman. Byssinosis is the result of exposure to cotton dust.
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These are very peculiarly related to a particular exposure.

Mr. Frocknarr. Well, we are also talking, sir, under the National
Commission’s recommendations, about weekly maximum benefits of
100 percent of the States’ average wee.klﬁ wage, and presumably, work-
ing up from there to 200 percent of weekly maximum. And those bene-
fits would be payable for the life of the employee. e

Now, if we are to have definitions of total disability, as there is in
the black lung program, which do not relate to total disability insofar
as the normal meaning of the word would be, that the man does not
have wage-earning capacity, but merely that he cannot go back to
do the job he did before in the mine, and we are going to pay benefits
at those levels, for the life of the individual, we are going to have an
enormous cost impact on the workers’ compensation system.

We are very much concerned that that type of definition of total
disability, the medical standards being adopted under the black lun
program, and presumptions of disability from that disease, whic
are based on years of employment as opposed to sound medical evi-
dence, could destroy the workers’ compensation system, if adopted on
a broad basis; even for all of those diseases where we clearly relate a
disease-causing agent in the workplace and the type of disease that
is medically determined, it does not necessarily mean the man is
totally disabled.

The Cramryman. You find, obviously, a difference between the total
disability to continue employment and the ability to function in some
limited capacity as a human being; is that right?

Mr. FrockaART. There is no reason, for instance, that a man doing
manual labor cannot be rehabilitated after suffering a certain lung
diseage, to perform other labor which may be even more remunerative
than the manual labor he did prior to contracting this disease. To pay
him a $200 a week benefit for “total disability,” while he then goes
back into the labor force and then earns, perhaps, more than he was
earning at the time he became “totally disabled,” under these pre-
sumptions, or under such definitions of total disability, is not what is
encompassed legally in what the workmen’s compensation system is
intended to do, or is likely to be able to afford to do.

The Caamman. Right. You believe the workers’ compensation sys-
tem should only respond to the degree of disability which arises out
of and in the course of employment.

This presents a Solomon-like division of responsibility to be trans-
lated into a compensable element. I wonder just how that principle
would be applied.

Mr. Frocguarr. Well, we do it, as T said, for injuries today. In
other words, the man who suffers one injury and loses one arm, and
still, that leaves him only partially disabled, he is able to do employ-
ment, and in the second employment, he loses a second arm and

thereby is totally incapacitated, the employer where he lost the second
" arm or the employment in which he lost the second arm responds only
to that element of the——

The CaamymaN. I guess T misunderstand that. I was relating that
to the situation where two factors cause the disease and how you are
going to divide the responsibility between nonoccupational and ocecu-
pational causes—asbestos workers have a high risk, but that risk is
increased if they combine that exposure with smoking, you see.
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Mr. Frocknarr. I agree.

The Cramman. That is what I thought you were dealing with
there,

Mr. FrockuarT. No. I think in those employments where there is a
causative agent for a specific known disease, and that disease is diag-
nosed and found to medically exist, that the industry should respond
clearly to that type of situation.

We were thinking in terms of the person who has emphysema and
Erior to the time of employment, we know he had emphysema, and

as suffered a certain degree of impairment of the respiratory system,
and then is also working in a dusty environment which causes further
respiratory ailment, perhaps totally disabling the individual. We do
not really have answers, quite frankly, Senator, at this time, but we
do not believe the workers’ compensation system is intended to pick
up the cost of the person suffering the ordinary disease of life, the
nonwork-related disease, of emphysema.

[ The prepared statement of Mr. Flockhart follows:]
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STATEMENT OF
AMERICAN INSURANCE ASSOCTATION
BEFORE THE
SUBCOMMITTEE ON LABOR OF THE
SENATE COMMITTEE ON HUMAN RESOURCES

JURE 30, 1977

My name is Robert W. Flockhart. I am Counsel with the American
Insurance Association, an organization comprised of 147 property and
casualty insurance companies. Our member companies provide a significant
percentage of the total workers' compensation insurance written throughout
the country. Accordingly, we greatly appreciate this opportunity to
present our views at these oversight hearings regarding the states' systems
for compensating workers suffering disablement as a result of occupational
diseases.

Attached to my statement are two charts we have prepared. The
first indicates the degree of compliance of each state with the essential
recommendations of the National Commission on State Workmen's Compensation
Laws. The second, supplementary chart more specifically sets out the
benefit levels paid in each state to workers disabled from causes arising
out of and in the course of employment. These charts reflect each states
law as of January 1, 1977. Considerable attention continues to be focused
on workers' compensation in each of the 49 state legislatures that are or
were in session during 1977. Accordingly, in some respects these charts
are already out of date.

With regard to legislative action during 1977, of particular

importance to this Subcommittee is the fact that the states of New Mexico




-

and Tennessee enacted legislation which removed the aggregate maximum
1
limitation these states had on medical benefits. As a result, this year
all states will be in compliance with the National Commission’'s recommendation
(R.4.2) that there be no statutory limits of time or dollar amounts on
medical benefits, although I must note, there are still 3 states with
2

limitations on certain types of diseases.

Also of particular importance is the fact that both Oklahoma and

Tennessee enacted legislation to provide broad occupational disease coverage
¥

during this legislative term, Therefore, all staresare now in full compliance
with the Mational Commission's recommendation (R.2.13) that states provide
full coverage for work-related diseases. This compares with some 12 states

in 1972 that did not have mandatory broad occupation disease coverage.

Finally, as indicated in the second attachment to this statement,
some 35 states now automatically adjust the maximum weekly benefit for
temporary total disability to reflect changes in the average weekly wage of
the state. Twenty-two of these 35 states gear the maximum weekly benefit
to 100% or more of the state's average weekly wage.

From these general observations, and even more so after you have
had an opportunity to review the more detailed data in the attached charts,
it is evident that the states have continued to make substantial improvements
in the benefits available for employees disabled from work-related injuries

and diseases.

New Mexio - H.B. 431; Tennessee - H.B. 633
Arkansas - silicosis and asbestosis - 6 months; Vermont - silicosis and
asbestosis - $1,000 or 3 years; Montana - nondisabling occupational

diseases - 52,500 (as of 7/1/77 - 5.B. 430)

3 Oklahoma - H.B. 1228; Tennessee - H.B. 632




-

I am happy that thus far I have been able to be both positive in
my statements and, I hope, informative. The issue of coverage for occupa-
tional disease, however, is a complex one which does not lend itself to
definitive answers, a fact of which I am sure you are aware after these three
days of hearings on this subject. To avoid repetition of testimony already
received, I should like to comment {ust briefly on some of the problem areas.
First is the problem of diseases resulting from multiple causation,

where some causes of the disability are work-related and others are not. We

believe the workers' compensation system should only respond to the degree of

disability which arises out of and in the course of employment,

A somewhat related situation are those diseases - heart ailment,
respiratory ailments, strokes — which in large part are the result of
normal wear and tear of life. Such allments are common to all people and
are not peculiar to the work environment. They are, in other words, ordinary
diseases of life. We belleve it would be necessary to strike a proper balance
in handling these types of diseases, so that the evidence in each compensable
case clearly establishes a causal connection between the disease and the
employment and, further, that the employment exposed the individual to certain
conditions to which the public as a whole are not exposed. We are concerned
that in some states there appears to be tendency to erode or even to eliminate
the causality factor and the need to produce evidence that the employment
created exposures which are different from those to which persons of all ages
and walks of 1ife are exposed. 1In short, all diseases which are incurred
during the work day are not necessarily, and should not automatically be brought

within the definition of "occupational disease."




Another area of concern is that of aggravation of existing disease
conditions. Here again, it is difficult to determine the degree of disability
arising out of and in the course of employment, which should be the sole com-

pensable element. It is possible such situations could be handled through the

use of special funds as exist in most states for pre-existing injuries. This

approach must be viewed cautiously, bearing in mind that such funds are
generally maintained by assessments included in the cost of the worker's
compensation system. The substantial growth of such funds could sharply inflate
the cost of the system.

In conclusion we would like to emphasize two concerns we have in
this area and urge that in your review of the general issue of occupationmal
disease you bear them in mind:

1) Compensability for occupational disease should be

strictly limited to those circumstances where sound

medical evidence establishes disability. The creation of

"legal diseases", that is, diseases established by statutory

presumptions rather than medical evidence, should be avoided.

The enormous cost of the black lung program, involving only

one disease in one industry, portends gravely on the future

of the workers' compensation system should similar programs

be adopted for all diseases.

2) Compensability for occupational diseases should be

based upon sufficient evidence that the cause of the

disease arose out of and in the course of employment.

Elimination of this casuality factor would, in effect,




create a comprehensive health program for workers

While the scope of persons encompassed by such a

comprehensive health program would be significantly

smaller than the scope envisioned in the coverage of

co chensive national health program, the benefits

under the workers' compensation system would involve

both medical benefits and wage loss replacement. The

cost figures estimated for a comprehensive national

health program cast ominous shadows over the future of

the workers' compensation system should this system be

expected to encompass a "mini" comprehensive health

progrs

I thank you for this opportunity to allow me to present to you
the views of the American Insurance Assoclation. As in the past, the
Association stands ready to provide whatever assistance you or your staff
may feel desirable in your further deliberations on the subject of occupa-
tional disease.

Respectfully submitted,

Dl 1 Hooldhat

Rﬂhﬁrt W. Flockhart, Counsel
AMERICAN INSURANCE ASSOCIATION
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FORWARD

Since the National Commission issued its Report in July, 1972, all
parties interested in workers' compensation -- insurers, employers, labor,
academicians -- have used the National Commission's essential recommendations
as a bench mark in determining whether the states are making progress in
improving the workers' compensation system. The following chart measures
each state's compliance with these 19 recommendations.

The code used in the chart is --

X = Full compliance with the recommendation

S = Substantial compliance with the recommendation

SC - Some coverage is mandatory for farm labor and domestics
- = Noncompliance with the recommendation

In the notes following the chart, the full recommendation of the Commission
is set forth. After the recommendation is the standard, generally agreed upon,
for determining substantial compliance., An asterisk indicates there is a
provision in the state's law which we believe warrants consideration and which
is explained in the notes.

Finally, recommendations R2.4 -- coverage for farm labor -- and R2.5 --
coverage for casual and domestics -- were handled differently. Prior to the
issuance of the Report, these two classes of employments (particularly domestics)
were, in many states, wholly excluded from mandatory coverage. In those states
where coverage 1s now mandatory, the threshold for coverage varies greatly.
Accordingly, the chart only indicates those states where some coverage (SC) is

mandatory for these employments.

AMERICAN INSURANCE ASSOCIATION
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R2.1
Coverage by workmen's compensation laws be compulsory and that no waivers be
permitted.

A (Compulsory) - Arizona and Kentucky: Employer must provide coverage but any
employee may reject it,

B (Waivers) - Alaska, Commecticut, Florida, Idaho, Mississippi and North Carolina
allow executive officers of a corporation to waive coverage.

Arkansas, Georgia and Oklahoma allow employees to waive coverage only for an
aggravation of silicosis or asbestosis. South Dakota allows employees to
waive only for aggravation of silicosis.

Ohio allows a blind employee to waive coverage for injuries caused by or due
to his blindness.

R2.2

Employers not be exempted from workmen's compensation coverage because of the
number of their employees,

Arkansas, Georgia, Virginia and Alabama exclude coverage for two or less employees.
Oklahoma excludes coverage for only one employee.

R2.4

A two-stage approach to the coverage of farmworkers. First, as of July 1, 1973,
each agriculture employer who has an annual payroll that in total exceeds §1,000
be required to provide workmen's compensation coverage to all of his employees,
As a second stage, as of July 1, 1975, farmworkers be covered on the same basis
as all other employees.

%X.1 means that the state mandates coverage for employers whose payroll exceeds
$1,000.00.

Pennsylvania mandates coverage if one employee is paid wages of $150 during the
year or one employee works 20 or more days.

R2.5

As of July 1, 1975, household workers and all causal workers be covered under
workmen's compensation at least to the extent they are covered by Social Security.

partial coverage in Illinois effective July 1, 1980.

New Jersey provides coverage for domestics employed om a regular, periodic or
recurring basis but there is no obligatiom on the employer to insure.

oOhio formerly provided domestic and casual coverage for employees earming $50
or more a calendar quarter. Effective December 2, 1975, such employees must
earn $160 or more a calendar quarter to qualify for coverage.

R2.6

Workmen's compensation coverage be mandatory for all government employees.




R2.7

There be no exemptions for any class of employees, such as professional athletes
or employees of charitable organizations,

Alaska - part time baby sitters, harvest help, transient help, executives of
charitable organizations - exempt,

Arizona - excludes only motion picture employees who work less than 8 months
and also have compensation coverage in another state.

Colorado - excludes employees of charitable organizations only if they make
$700 or less a year.

Connecticut - fraternal corporation officer who makes less than $100 per year
is exempted from coverage.

Delaware - cottage workers exempt,

Georgla - Employees of intrastate railroads excluded.

Hawall - clergymen exempt. Recipients of charitable aid who perform services
are exempt.

Indiana - exempts miners who work underground in Indiana i{f the mine entrance
is outside Indiana.

Iowa - officers of corporation who are not full time employees of such corpora-
tion are exempted.

Massachusetts - professional athletes exempted only if their contracts do not
provide for payment of wages while disabled.

Montana - excludes members of an employers' family who live in his household,
Persons performing services in return for aid or sustenance only, are excluded.

Nevada - excludes theatrical or stage performers.

North Carolina - executive officers of charitable corporations excluded,

Oregon - recipients of charitable aid who perform services are excluded,
Pennsylvania - cottage workers excluded,

South Carolina - employees of one named charitable corporation are excluded.

South Dakota - executive officers of charitable corporations excluded.

Texas - employees of interurban railways are excluded.

Virginia - employees of intrastate railroads are excluded.

R2.11

An employee or his survivor be given the choice of filing a workmen's compensation
claim in the State where the injury or death occurred, or where the employment was
principally localized, or wher« the employee was hired.

X means that the state complies with all three parts of R2.11.




S means that it complies with two out of three.

- means that the state complies with only one part or with none.
R2.13

All States provide full coverage for work-related diseases.
R3.7

Subject to the State's maximum weekly benefit, temporary total disability
benefits be at least 66-2/3 percent of the workers' gross weekly wage.

B3.8

As of July 1, 1973, the maximum weekly benefit for temporary total disabilicy
be at least 66-2/3 percent of the State's average weekly wage, and that as of
July 1, 1975, the maximum be at least 100 percent of the State's average
weekly wage,

Column 1. S is 60% or better of the State average weekly wage.
Column 2, S is BO%L or better of the State average weekly wage.

South Dakota - 1007 of State wage effective July 1, 1979.
R3,11

The definition of permanent total disability used in most States be retained.
However, in those few States which permit the payment of permanent total disability
benefits to workers who retain substantial earning capacity, the benefit proposals
be applicable only to those cases which meet the test of permanent total disability
used in most States,

R3.1

Subject to the State's maximum weekly benefit, permanent total disability bemefits
be at least 66=2/3 percent of the workers' gross weekly wage.

R3.15

As of July 1, 1973, the maximum weekly bhenefit for permanent total disability be
at least 66=2/3 percent of the State's average weekly wage, and that as of

July 1, 1975, the maximum be at least 100 percent of the State's average weekly
wage.

Column 1. S is 607% or better of the State average weekly wage.
Columm 2., S is BO% or better of the State average weekly wage.
South Dakota - 1007% of state wage effective July 1, 1979.
R3.17

Total disability benefits be paid for the duration of the workers' disability,
or for life, without any limitatioms as to dollar amount or time.




R3.21

Subject to the State's maximum weekly benefit, death bemefits be at least 66-2/3
percent of the workers' gross weekly wage.

S means that the benefits payable to spouse and children are 66-2/3 percent, or
better, of the worker's average weekly wage.

R3.23
As of July 1, 1973, the maximm weekly death benefit be at least 66-2/3 percent
of the State's average weekly wage, and that as of July 1, 1975, the maximum be

‘at least 100 percent of the State's average weekly wage.

Colum 1, § is 607 or better of the State average weekly wage.
Colum 2, S is 80% or better of the State average weekly wage.

South Dakota - 1007 of State wage effective July 1, 1979.

R3.25

Death benefits be paid to a widow or widower for life or umtil remarriage, and
in the event of remarriage two years' benefits be paid in a lump sum to the
widow or widower. Benefits for a dependent child be continued at least until
the child reaches 18, or beyond such age if actually dependent, or at least
until age 25 if enrolled as a full~time student in any accredited educatiomal
institution.

Colum 1. X is used when benefits are payable to a widow or a disabled widower.
Colum 2. X is used when benefits are payable to a widow or a disabled widower.

Comnecticut limits widowers to 312 weeks. Widows are paid for life or until
remarriage.

Oregon has a $5,000 remarriage award.

South Carolina pays 104 weeks of benefits but this is subject to a total death
benefit of 500 weeks and $40,000,

Wyoming has a $500 remarriage award,

Column 3. § is used if benmefits are payable to age 18. § is also used if
benefits are payable only to a dependent or ummarried child,

Colum 4. S is used if benefits are payable beyond age 18 (though less than
25) if a student,

R4.2

There be no statutory limits of time or dollar amount for medical care or physical
rehabilitation services for any work-related impairment.

Arkansas has a six-month limit of treatment for silicosis or asbestosis.
Montana has a $1000 limit in non-disabling occupational disease cases.

Vermont has a limit of $7,000 payable for silicosis or asbestosis.,
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FORWARD

The attached charts provide a more detailed picture of the states'
compliance with the National Commission's essential recommendations, relating
to benefits, as of January 1, 1977. The attachments include - -

Page 1 -- Maximum weekly benefits for temporary total disability.

Pages 1A to 7A -- Maximum benefits paysble for temporary and
permanent total disability including:

- Percentage of the employee's weekly wage:
+ Maximm weekly benefit;
« Maximum period paid;
Maximum aggregate benefit paid;
Comments.

Pages 1B to 12B -- Maximum death benefits payable, including:

« Percentage of the deceased's weekly wage to a
= widow or widower only
= widow or widower with children
- all dependents;

» Maximum weekly benefit to a
- widow or widower only
- widow or widower with children
- all dependents;

« Duration of benefits
- widow or widower
- children
- payment upon widow's or widower's remarriage
= maximum aggregate death benefits,

Page IC -- Medical benefits.

Again, please note, these charts reflect the law as of January 1, 1977.

AMERICAN INSURANCE ASSOCIATION
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WORKMEN'S COMPENSATION - MEDICAL BENEFITS

Medical Benefits Are Unlimited, Or May Be Extended Indefinitely By Administrative
Agency, In 50 Jurisdictions*

Alabama Kentucky Ohio

Alaska Louisiana Oklahoma

Arizona Maine Oregon

Arkansas (1) Maryland Pennsylvania
California Massachusetts Rhode Tsland
Colorado Michigan South Carolina
Connecticut Minnesota South Dakota
Delaware Mississippi Texas

Dist., of Columbia Missouri Utah

Florida Montana (2) Vermont (1)
Georgia Nebraska Virginia

Hawaii Nevada Washington

Idaho New Hampshire West Virginia
Illinois New Jersey Wisconsin

Indiana New York Wyoming

Towa North Carolina Longshoremen's and
Kansas North Dakota Harbor Workers' Act

1. The following states have limitations on medical benefits for silicosis and
asbestosis:

Arkansas - 6 months Vermont - $1,000 or three years

2, Montana limits the cost of medical benefits for non-disabling occupational
disease to $1,000.

Medical benefits remain limited in 2 jurisdictiohs:

New Mexico - $40,000 Tennessee - 3 years

*Jurisdictions include all states, District of Columbia, and Longshoremen's and
Harbor Workers' Act
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Senator Javirs. No further questions.
The Craamryan. Thank you very much.
Dr. Tom Mancuso, please. You are our anchor witness, Dr. Mancuso.

STATEMENT OF THOMAS F. MANCUSO, M.D,, RESEARCH PROFESSOR

OF OCCUPATIONAL MEDICINE, GRADUATE SCHOOL OF PUBLIC
HEALTH, UNIVERSITY OF PITTSBURGH

Dr. Maxcuso. Thank you. I realize that there are restraints of time,
_and for that reason, probably it would be best for me to select out
certain paragraphs relative to my prepared statement.

You have the entire statement, and I would appreciate it if this
would be included in the proceedings.

The Cramrman. It will be inserted in the record at the conclusion of
your testimony.

Dr. Mancuso. I would have liked to have spent my time referring
to the previous comments from the succession of witnesses which have
preceded me.

There were a number of statements which were made which T think
would have required some further medical interpretation. There were
also statements made relative to the cost of industry now, but a lack
of expression made relative to the fact that during the past 30 or 40
years, the industry did not provide for the control of the toxic dust,
fumes, mists, vapors and gases, and that what we are confronted with
now is an accumulation of occupational diseases which have occurred
over those years because they were not prevented in the first place.
So we have an accumulative cost of these diseases. But in this respect,
the industry did not provide or make payment to or carry out the
expenditures for the control of the toxic dusts, fumes, vapors and mists
and gases through these 30 or 40 years, for all the many hundreds of
thousands of workplaces; neither was there any payment of workmen’s
compensation over all these years, relative to these occupational dis-
eases, which surely were occurring but were never recognized.

So consequently, in effect, now we have a situation where this accu-
mulated neglect of the past is presenting us with a series of accumu-
lated diseases now and in the future. and the expression is being made
by some that the cost will be prohibitive, a cost which should have
been taken care of in the first place 30 years ago, and 40 vears ago,
to prevent the diseases. This is all T will say about my reaction to the
testimony that has ocenrred already.

I think, within the time limitations, what T shall do is just focus on
the recommendations that T have made, so that in whatever time is
available. the Senators can ask me whatever questions they would like,
and I will be pleased to respond to them.

I am pleased to appear before both of yon. T have studied very care-
fully an earlier Williams-Javits bill of 1973. T thonght that partien-
lar bill had tremendous merit, and T am still for that particular bill
as it was written at that time.

I think there were some very excellent provisions in that bill. and T
would like to begin by referring to that. because it relates to the pro-
posals of legislation now under consideration.

The point T want to make first is that there already exist a large
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number of serious disabling diseases, for which a definite occupational
relationship exists, for which no new studies are required.

Some of these were identified in the earlier Williams-Javits bill of
1973, which should be considered in present deliberations—namely, sil-
icosis, asbestosis, beryliosis, diatomite pneumoconiosis, talcosis, shav-
ers disease, siderosis, certain aspects of lung cancer, mesothelioma, as
well as any respiratory disease for which a miner qualified under the
Coal Miners’ Act.

I will skip around, but I want to make certain key points.

Now, relative to the diseases mentioned, for example, silicosis, as-
bestosis and so forth, the medical evidence of the disease is final proof
of the specific effect of that prior occupational exposure.

When such medical effects oceur, more than a presumption exists;
this is readily apparent. I see no need to require or set up additional
criteria when the occupational disease has already been established
and exists.

I believe the purpose for the inclusion in the earlier Williams-Javits
bill of 1973 was to help expedite and clarify the compensation pro-
cedures for the respiratory diseases to at least remove this group of
diseases from further delay and unnecessary litigation.

This is an important objective. In my opinion, any worker who sus-
tains such occupational diseases certainly is entitled to compensation
without delay and unnecessary complicated legal procedures.

Serious consideration should be given to the inclusion in the final
version of any compensation bill to allow for those already demon-
strated specific occupational respiratory diseases, to avoid any neces-
sity to restudy these diseases.

The point I am leading to is that the recognition or identification of
a work-related illness or disease should not be dependent upon nor
wait upon the conduct of an industry study.

The hundreds of thousands of industries, the years and manpower
required, means that it will be decades before the magnitude of the
occupational diseases are uncovered from that approach.

In essence, the recognition of a work-related disease by compensa-
tion authorities in the respective States should not wait upon such
studies. When an occupational illness oceurs, as medically diagnosed
by the physician to be related to the work exposure, that is an occupa-
tional disease,

Within this context, I should like to refer to degrees of probability,
or of presumption. These are my recommendations relative to this.

I believe that one major approach relative to the proposed com-
pensation legislation would be to establish presumption of work-
related causation to include: (1) The specific respiratory diseases as
stated in the earlier Williams-Javits 1973 bill—namely, asbestosis, sili-
cosis, byssinosis, and so forth; (2) establish presumption relative to
specific substances listed in the air-contaminant standards—which
relates to approximately 500 chemicals and agents—when the worker
at that work location develops an illness whose symptoms are medi-
cally known to be associated with that particular toxic agent; (3)
establish a reasonable presumption for chemicals and toxic agents—
example, kepone—not already identified in the air-contaminant stand-
ard, when the illness or harmful effects occur due to a particular
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chemical with medically recognized symptoms and findings; (4)
establish reasonable presumption of work-related causation for those
illnesses, diseases or harmful effects, when the correlation of work
exposure and health effects indicates a pattern of similar health effects
among other workers similarly exposed in the same work facility—
you have the example, again, of kepone.

_In essence, if a group of workers working at the same place, doing
similar type of work, are exposed to the toxic agents, come down with
similar symptoms and health effects, a pattern has been established;
a work-related illness has been established.

Now, there are a series of other recommendations that I would
make relative to the State compensation agencies or any Federal com-
pensation agencies.

In order for compensation agencies to properly administer their
responsibilities relative to evaluation of cases pertaining to occupa-
tional diseases, I do believe that any compensation bill should include
mandatory provisions to allow for the correlation of work exposure
and health effects that should be made available for compensation
evaluation.

My recommendations are: (1) The employer must maintain and
retain all medical records accurate and complete pertaining to the
employee with proper safeguards to ensure their retention and sub-
sequent availability and completeness.

Let me say, parenthetically, what T am referring to here in these
series of recommendations relative to the operation of the compensa-
tion fund really relates to those components of information that the
doctor needs and the compensation authority needs to make any value
judgment of the correlation between the work exposure and the dis-
ease. Without these components, it is extremely difficult to make a
diagnosis.

And it is because these regulations have never been established over
the past 30 or 40 years that we have had such difficulty relative to
compensation and the evaluation of it.

The doector is hamstrung relative to it. The State compensation
agency does not have the information that it needs, nor does it have
the resources, nor has it applied the resources that it should.

So I will begin first with the recommendation, saying in effect that
there ought to be regulations to the effect that the employver must
maintain or retain all medical records. acecurate and complete, per-
taining to the employee, with proper safeguards to ensure their reten-
tion and subsequent availability.

Senator Javrrs. Dr. Mancuso, may I interrupt you for just a moment
to apologize. I am terribly late, and T must leave. I have read your
statement. T find it extremely interesting, extremely useful and im-
portant, and T would like to thank you greatly for your thought and
time in giving it to us.

And T will feel free to come back to you as we develop the legislation.

Dr. Mancuso. Thank you, Senator.,

Senator Javrrs. Thank you.

Dr. Maxcuso. The second recommendation again relates to a tre-
mendous gap which exists in the evaluation of workmen’s compen-
sation. The recommendation is as follows:
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The employer must maintain and retain a listing and proper identi-
fication of all tradename products used, in respective departments
and work processes, and maintain and have available all pertinent
toxicological and safety data for each of the respective trade name
})mducts used. Such records should be chronological in time, and so

orth,

(3) The employer must maintain and retain, identification listings
of all other chemicals and hazardous substances used in the respective
workplaces, and have available the data.

(4) The employer must maintain and retain accurate and complete
records of environmental tests and measurements and so forth.

And I would want to add to that a fifth, that really, there is no
requirement at the present time, T am sorry to advise you, even in the
OSHA standards, or in any workmen’s compensation, which says in
effect that the employer is required to do environmental monitoring.

In all of the OSHA standards that have been developed, they cite
that the concentration of a particular chemical listed in a standard
shall not exceed a certain level. But there is absolutely no statement
in any of the laws so far, and T am strongly recommending that you
seriously consider this, that you make it mandatory that there be
environmental monitoring.

Without knowing the concentration of the toxie dust, fumes, vapors,
mists and gases in the work environment, it then becomes impossible
to evaluate what the correlation is relative to the nature of the hazard.

The Crammax. Well, that monitoring is important. We do it in law
in the coal mine area. We would assume that it could be done by reg-
ulation in the industrial area.

Dr. Maxcuso. It should be done, Senator, and a regulation should
be set to that effect. But I wish to call to your attention something
which T do not think has been commonly recognized, that there is this
tremendous gap.

One could set up a series of standards, and they could set up stand-
ards that could occupy this whole room, but it has no meaning unless
there is a way to determine whether those standards are complied
with. And there is no way of determining whether those standards
are complied with if there are no records of what the concentrations
are of those substances in the air, and there is no way of telling what
the concentrations are unless you do air sampling.

So unless there is a responsibility in the requirement that there
shall be air sampling, relative to all the substances which are in the
Air Contaminant Standards—which relate to about 500 of them—
there is no way then to get the composite data that the doctor needs
to say, “How much were you exposed to?”

Neither does the worker know what he was exposed to, and the com-
pany cannot say.

“The Cmameman. Or whether there has been compliance with the
standard.

Dr. Mancuso. That is right, whether there has been compliance, The
company, in effect, relative to the trade name products, for example—
let me digress—there are 200,000 to 300,000 trade name products in
the United States. And in each trade name product, there are two.
three, four, and six chemicals,
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And this has happened to me, because I have seen occupational
diseases many times. The worker comes in, and he goes to his doctor.
The doctor says, “What were you exposed to?” He was exposed to
trade name produet X.

The doctor says, “What is in that?” He says, “I don’t know.”

The doctor goes to the company and says, “Tell me what it is.” The
company.will not tell the doctor. The lawyer advises the company not
to tell the doctor. The doctor does not know what the chemicals are.
How can the doctor make a diagnosis?

So what T am saying, in effect, is that while one thinks about the
necessity, the absolute necessity, of improving the compensation law,
there must be ways and means to recognize the occupational diseases.
Otherwise, they will never get to the compensation system, they will
never reach the compensdtion system.

And so we have a tremendous background, in which the worker is not
informed, because he is not told of the chemicals to which he is ex-
posed. We have the doctors who are not informed, because they are
not trained about the chemicals, in their medical practice or in their
medical schools.

And we have the State compensation authorities, which are not in-
formed, and do not have experts relative to industrial medicine.

So you have this difficulty. I am not worried about the problems
that were expressed before, about being innundated. T am worried
about the hundreds of thousands of patients which never get into

the system and have never gotten into the system in succeeding years,
over the past 20 or 30 years.
The CHATRMAN. Yes.

thl;. Maxcuso. There is one major point I want to make, and I
think——

The Craamyran. I want you to talk about your work and those who
are studying with you and how we are increasing the numbers of those
with professional training in occupational medicine.

I have to go vote here in just 4 minutes, so T want to have our record
reflect what is happening out there in training professional people to
work in the area of occupational disease.

Dr. Mancuso. I will do that. T would like to refer to one point.
Please, in my recommendation, note that the workers are afraid to file
for compensation claims because they are afraid of losing their jobs.
thThca Cramumax. I think you have that in your statement; yes, it is

ere,

Dr. Mancuso. OK. Relative to the training, the training of physi-
cians has been inadequate. The professional manpower bill, which was
recently passed, will be of great help.

And we will be inaugurating in the various tent centers which will
be set up in the regions of the United States ongoing programs for the
traiming of physicians to become specialists in occupational medicine.

I believe that we will see a reversal of our past situation.

The Cramman. Do you see great promise in that ?

Dr. Maxcuso. I think there is a promise, because it has to develop.

Without doctors, there cannot be any recognization of occupational
diseases.




327

Unfortunately, the mistake has been focusing on other profes-
sipnals, and not finding ways and means to educate the physicians and
attract the physicians into the field of industrial medicine, which has a
broader range of responsibility than examining workers in the work-
place.

The Cuamyan. We are trying to shape tools that will be useful in
directing people into special areas where we are undersupplied. This
has been accomplished by this committee in legislation to try to provide
medical service to poorly served rural areas and to poorly served city
areas,

We see a comparable sitnation here, a poorly served occupational
area.

Dr. Maxcuso. Senator, you have hit the key, the crux of the situa-
tion. This is as I have seen it all-along, when I first made my oversight
relative to OSHA several years ago. It has been basically this, They
have never gone back to the realization that there are inadequate in-
dustrial medical programs, inadequate industrial medical provisions,
in the small plants of the I'nitcg States, in all of industry, so the
worker has no way of getting a disease recognized, because the doctor
is not there to recognize it, and he is not capable enough to recognize it
because he has not been trained. This is a basic problem.

And we have to work out a program for continuing education of the
doctors who are now in practice relative to occupational diseases. We
cannot wait so many generations, until the present group of doctors
come on into the scene.

We have to devise—and methods can be devised. We are planning
to work on providing means for the training of doctors now in prac-
tice, to add to their knowledge relative to occupational diseases, so
that for the workers coming into their office, the doctors can be more
apt to recognize an occupational disease.

The Cuamman. I agree with everything you have said; a magnif-
icent statement.

Dr. Mancuso. I am very grateful to you, Senator, and to Senator
Javits, for the excellent work that you are doing, and I cannot express
how grateful the industrial population will be for what you are
trying to do. .

I only worry about so many conflicting types of information that
come across before you, and I do hope t%mt you and your staff can
mgniage to derive whatever you think is best for the population as a
whole.

The Crammax. Well, I compliment the staff for finding you—or
did you find us? How did that work?

Dr. Maxcuso. They found me.

The Cramrman. Well, that is another example of excellent work
on the part of our very, very accomplished staff.

- Dr. Mancuso. I do not want to be presumptuous, but I would be
very happy to work with your staff or the Senators at any time on this.
I have been kind of a student of workmen’s compensation for a great
many years, and I will be glad to work with the staff in any way.

The Caamman. Well, we are grateful for that. Senator Javits
raised that as a hope, too, and we are glad that you will be available.
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A lot of good things are happening out there in the city of Pitts-
burgh, across the board.

Dr. Maxcuso. Yes, they are improving the situation.

The CaamMAN. Architecturally, environmentally, culturally, busi-
ness, education. It is too bad they do not have any good athletic
teams, but someday they will.

Dr. Mancuso. Well, what I am concerned about, and which I did
not get into the discussion on workmen’s compensation, is how the
insurance companies interplay influences the judgment relative to
compensation.

I hope someday that you and your staff can study that aspect, be-
cause the insurance companies are really the ones who are making the
princigal and basic judgment. The odds are formidable for the work-
ers. The worker does not have an expert industrial hygienist; the
worker is not a toxicologist ; the worker is not a chemist. And the bur-
den of identifying and proving an occupational disease is placed on
him ; it just is not fair.

The Cuamaan. Right.

[ Discussion off the record. ]

The CeaRMAN. Thank you very much.

Dr. Maxcuso. Thank you, Senator.

[The prepared statement of Dr. Mancuso follows:]
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How can a worker recognize an occupational illness or toxic

chemicals when the industry has not been required to
conduct adequate experimental testing of the thousands of chemicals
prior to their use in industry; when there have not been the neces-
sary studies, not only of the individual chemicals, but even more
important on » combinations of the thousands of industrial chemicals
used in industry.

(The point is, that as long as the necessary scientific studies
relative to the known and unknown hazards are not carried out -- and
thousands of such studies are required, the true magnitude of the

of the he: problems due to the industrial chemical environ-
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first consideration is an attempt at interpretation of
what appears to be a very clear sta t under the Heading
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employment, etc.
for determining 1) whether such a disease arose out of and in the

course of employment; 2) whether death or disability was due to

such disease. Such standards may include reasonable presumptions

whenever appropriate, etc,; On the basis of the study provided
under section 6(A), new or additional standards should be promul-
gated for determining whether a disease arose out and in the cours
of employment -- or whether death or disability was due to such
disease. Such studies shall be referred to the advisory commission".
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Now, I should like to refer another i
established fact that a worker may lose his or her job -- who

a claim for worker's compensation -- the real fear of fellow

fear to lose their jobs if they contribute information about a ¢

pensation case. This is a national problem,
cognition of occupational diseases and, there

to which = worker is entitled.

RECOMMENDATIONS

' B It is my recommendation

include proper provision to prot




work conditions, etc. I am recommending that the section in t
OSHA Act Section llc and its components, be incorpor:
compensation

ni1) No person shall discharge or in any manner discrim-
te ainst any employee because such lo
as filed any complaint or instituted or caused
to be instituted any proceeding under or related
to this Act or has testified or is about to testify
in any such proceeding or because of the exercise
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any right afforded by this Act.

Any employee who believes that he has been discharged
or other wise descriminated against by any person in
violation of this subsection may, within thirty days
after such violation occurs, file a complaint with
the Secretary alleging such discrimination. Upon
receipt of such complaint the Secretary shall cause
such investigation to be made as he deems appropriate.
If upon such investigation, the Secretary determirnes
that the provisions of this subsection have been
violated, he shall bring an action in any appropriate
United States district court against such person.

In any such action the United States district courts
shall have jurisdiction, for cause shown to restrain
violations of paragraph (1) of this subsection and
order all appropriate relief including rehiring or
reinstatement of the employee to his former position
with back pay.

Within 90 days of the receipt of a complaint filed
under this subsection the Secretary shall notify the
complainant of his determination under paragraph 2
of this subsection."
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The CaARMAN. The hearing is adjourned.
[Whereupon, at 1:05 p.m., the hearing was closed.]
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