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OCCUPATIONAL DIS EASES , 1977

TUES DAY, JU N E  28 , 19 77

U.S . S en ate ,
S ub co mmitte e on  L abor of th e  

C om m it te e on H um an  R eso urces ,
W  ashing ton^ D.C.

The subcomm ittee  met,  pu rsua nt  to  notice, at  9:45 a.m., in room 
4232, D irksen  Senate Office Bu ild ing , Se na tor  Ha rri so n A. Williams, 
Jr . (cha irm an ),p re siding .

Pre se nt: Sen ato rs Willi am s, Ja vi ts , an d Pell .

O pe n in g  Sta te m en t of  S en ator  W il li am s

Th e C h a ir m a n . The Subcom mitt ee on La bo r will come to ord er,  
please, an d beg in our  hea rin gs  on occu pat ional diseases.

Le t me say at  the  out set  th at  our Na tion has  become increa singly  
concerned wi th the  serious problem  of occupa tion al diseases. We  are  
buffeted almost daily  by stor ies of wides pre ad nerve damage,  or  in ­
cre asing incidences of previously ra re  forms  of  cancer  amo ng our  
Na tio n’s w’orkers . The existence of seve ral of thes e deadly hazards 
has become pub lic know ledge as  a resu lt of news coverage of thei r 
effects. The Kepone sto ry is common know ledge, and the ala rm ing 
effects of the  pesticid e phosvel, and  of vin yl chloride hav e also be­
come widely known th roug h news headlin es.

An  unea sy fee ling exis ts th at  there are  pe rhaps hundred s or  thou ­
san ds of po ten tia l oth er tra gedie s wa iti ng  to ma nif est  them selves in 
Am erican ’s workplaces.  Some 21,000 chemicals in use are  known to 
be toxic . We  suspect th at  more’ tha n 2,400 o f these cause cance r. Cur ­
rent  O SH A s tand ards  r egula te only  16 of the  2,400 suspected  carc ino ­
gens. There  may  be mo re-th an  300,000 worke rs exposed to these 16 
subs tances alone .

Th e known exposure to tox ic substances is even gre ate r. Ou t of 
abo ut 90 m illion wor kers in Am eric a, some 14 million are  exposed to 
OS HA -re gu lat ed  toxic  subs tances due to th ei r employm ent.  That  is 
nea rly  one wo rke r in six.

The sa ddest fact  is t hat  of ten  we d o no t know wh eth er the  chemica ls 
and subs tances in use in ou r workplaces are  h arm ful. We  do not fu lly  
un de rst and the  harmfu l effect some o f these subs tances m ay have.  One 
substan ce in wid esp rea d indu str ia l use was  once thou gh t to  be so 
ben ign th at  we con side red us ing  it  as an anesthe tic. Th is substance, 
vin yl chloride, has now been fou nd to  be among  the m ost dangero us of 
indu str ia l chemicals.

The med ical  an d scientific researc h nece ssary to  un de rst an d the 
effects of indu str ia l chemicals and  substances is pa ins takin g,  tim e 
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consuming work. While  th is work is going on, our workers continue 
to be exposed to harmful substances.

On May 9, 1977, the Labor Subcommittee held hear ings concerning 
thousands of workers whom we know have been exposed to industrial 
carcinogens. This  week’s hearings are intended to expand our inquiry 
so that  we may understand more about the scope of the industrial 
disease problem which confronts our society.

This committee is determined to understand the occupational dis­
ease problem, and lif t the burden which occupational disease places 
on America’s workers and thei r families. America’s workers are its 
most valuable indust rial resource, and we must protect them.

The Occupational Safety and Health Act of 1970 held forth  the 
promise t hat  we would render our workplaces safe from industrial 
health hazards. To a great  extent, that  promise has not been fulfilled.

We must deal with the dangers which are still lurking in our 
Nation’s workplaces. We must know what scientists and the medical 
profession have been doing to identify  these risks, and what can be 
done to help those who nevertheless have become victims of occupa­
tional disease. This committee must know how and why we have 
fallen short. We must understand what Government can reasonably 
do to prevent worker exposure to occupational health hazards.

We are now reaping a grim harvest in worker health disorders of 
the chemical revolution which was sown in the 1960’s and 1970’s. 
Despite our best efforts, we will have an increasing number of occupa­
tional disease victims who will need medical attention  and whose 
families must be provided for during the next few years.

Many of the diseases which come from workplace exposure have 
extremely long latency periods. Even if we could clean up our work­
shops tomorrow, we would still see indust rial disease cases based on 
previous exposures for many years into the future. Therefore, it is 
impor tant to examine and improve our system of compensating vic­
tims of industrial diseases.

Before the Congress can act in a responsible manner, we must have 
an overall appreciation of the scope of the occupational disease prob­
lems, wThat we can do to cope with it, and what we must do to provide 
for its victims.

During  the next 3 days, we are fortuna te to have as witnesses some 
of our Nation’s outstanding experts in this area. It  is my hope th at 
they will bring to us a new appreciation of what can be done and 
what must be done for our Nation’s workers.

And i t is my hope th at from these 3 days of hearings, our commit­
tee, the Congress, and the Nation will proceed to address this most 
serious of national problems.

Our society has a duty to protect our workers and to provide for 
those whom we fail to protect.

As I say, we have 3 days, and each day is devoted to a specific area. 
Today we are involved with the medical aspects and we have with us 
this morning Dr. Irving Selikoff of Mount Sinai Medical Center in 
New York City, a leading researcher on asbestos and on its effects on 
workers.

We will call Dr. Selikoff to the witness table now, and I will ask 
Senator Javits to give us his usual and enlightening statement to 
open this extended hearing.
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Senator J avits. Mr. Chairman, thank you so much. I shall be 
extremely brief.

We have one of the most eminent witnesses tha t this committee 
could have before it. Mr. Chairman, I would like first and foremost 
to thank you for  your responsiveness in scheduling these hearings on 
this extremely difficult subject which is critical  to the lives of millions. 
It  is charac teristic of your interests in pension reform, which affects 
35 million Americans, workers compensation, which affects every 
worker, and occupational health and safety and mine safety, which 
affects hundreds of thousands of workers. Now here we are again,

* because we do not begin to know, as I  think  our experts will te ll us, 
exactly what work does to people—we do know th at we can avoid or 
temper a vast amount of occupational diseases i f we set our minds to

w it and have the necessary scientific basis for action which, in this
way, we have a good chance to acquire.

So I  thank you really in the name of all workers of America for 
these hearings, and I believe they will have as beneficial an effect on 
our industria l future as so many of these laws with  which you have 
such distinguished association, have had upon the lives of so many 
millions, and you could not have a better witness than  Dr. Selikoff 
of Mt. Sinai to lead us off.

Thank you.
The Chairman. Well, in the latte r I completely agree. With  the 

former, I am a l ittle bit overwhelmed with your generosity and com­
ments, Senator Javits.

I could give a long history about your pioneering role in all of these 
efforts that  you have mentioned during our association.

Dr. Selikoff, we are glad to meet you and look forward  to this.

STATEMENT OF DR. IRVING SELIKOFF, PROFESSOR OF MEDICINE,
MOUNT SINAI MEDICAL CENTER, DEPARTMENT OF ENVIRON­
MENTAL MEDICINE, NEW YORK, N.Y.

Dr. Selikoff. Thank  you, Senator Williams and Senator Javits. 
I appreciate the opportunity  to be here.

My appreciation is based not only upon the importance of the  prob-
* lem tha t you have outlined, but upon the additional fact that  we are 

at a sort of turning  point in the history of occupational health in our 
country in tha t we not only have now a backlog of disease of which 
you spoke but also an opportunity to do something about it.

■» And tha t opportun ity, T believe, we can translate to responsibility.
There is no guarantee that  we will succeed. If  we fail, it will result 
in continued disease and death.

The backlog is no one’s fault, in a sense.
For  example, on the academic side, very little was done until the 

past 15 years. Most medical schools—almost all medical schools— 
have had no tr aining in occupational heal th; it was something that 
was a topic that was mentioned but hard ly reviewed.

Labor, and I mean no insult, of course, considered disease to be 
a problem of safety. Occupational health hard ly existed.

Mr. da ym an  may be able to fill us in, but as littl e as 15 years ago, 
I doubt whether there were more than two or three unions in the 
country tha t had anyone in their staffs who was responsible for or
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trai ne d in or knew  very  m uch abo ut occ upa tion al health. Th is repr e­
sen ted more  than  10 million workers. F or  unorg anize d w orke rs, I  th ink th at  the situa tion, if  it  could be, was probably worse.

Simi lar ly,  wi th cor poratio ns.  Th ere  sti ll are  tod ay  very large  industr ies  and  ve ry lar ge  corp ora tions th at  have  no m edic al directors , 
no labora tor ies , no indu str ia l hyg ienists . I  supp ose th at one need no t even omit  gove rnment.

Thi nk  of the  Occ upa tion al Sa fe ty  and  Hea lth  Act . I t  was in 1970 
th at  th is act  came into being . Tha t was more  th an  100 yea rs af te r the indu str ia l r evo lut ion  in ou r coun try.  T ha t was 100 years before t he  basic questions bega n to be  asked.

So I  th ink all of  us can sha re the  inatt en tio n, th e ignorance , the 
unconce rn. I t  is as a res ult  of  these th at  we now face  the backlog  of  which you spoke.

Th is backlog  is a very unple asan t th in g to cons ider.  For exam ple,  we are  now pa ying  a pp roximate ly $1 bil lion a year  in benef its under 
the  Black L un g A ct. We can t rans la te  th at into d isease , il lness , u nh ap ­
piness, d iscomfor t, death .

Th e firs t $100,000 tha t was given to ou r Publi c He al th  Serv ice in the Un ite d State s was only pro vided in 1963 fo r bla ck lung  resea rch.  
Ye t th is was one of the  lar ge st ind ustries  in our cou ntry, from the begin nin g of th is cen tury. We  had , aro und 1900, some 700,000 coal 
min ers  in the  Un ite d Sta tes . No one knows wh at hap pen ed to them .

You mentioned  vin yl chlo ride. Th is indu str y began, in 1938, in 
th is cou ntry . The firs t pl an t was opened in South  Charleston, W . Va.,  by the  Union Ca rbide Co. E ve ntua lly , a th res ho ld level of 500 par ts  pe r 
millio n was  set. Nobody know s qui te how  or  why. I t rea lly  does not make much  difference, because levels  were vi rtu al ly  nev er tested. Th ere  were no inspections.

We  know very  well  t he levels  were a t leas t 500, but pro bab ly several tim es hig her, because when we examined vinyl chloride workers  at  
the Goodyear pl an t in  Ni ag ara Fa lls , or  the  How  pl an t in Mic higan,  
or  the  Un ion  Carbide plan t in South  Charleston. W. Va.,  many of  th e men, as many as one of  seven, reporte d to us per iods of uncon­
sciousness, confusion. Tha t does not occur with vinyl chlorid es un til  3,000 p ar ts  pe r millio n are  reached. So th at  we know  the  levels  were very high.

Th is sta rte d, as I  say, in 1938. I t was no t un til  1974 tha t our firs t susp icion  abo ut cancer arose. The exposures from 1938 to 1974 to th is 
mos t intense carc inog en in the chemical indu str y,  con tinu ed uncon­tro lled.

We h ave  no idea of  wh at  will happen  to the  35,000 o r so men who were exposed at some tim e from 1938 un til  1974. They were exposed ; 
they  are alive  now. N obody is w atc hin g them. Th ere  is  no surv eill ance to  see wh at  is happ en ing to them , no r to the  ove r 1 mil lion  peop le 
employed at  any  one time in the  processing  ind ust rie s, in which exposures were sometimes 100 pa rts  pe r millio n or  more. In  animals, cancer  can occur at 10 p ar ts  pe r mil lion . Th is is par t of our backlog 
of  igno rance a nd inatt en tio n.

Recently, IV2 y ears ago. our  labo rat ory gro up  w ent  to  I nd ian ap oli s, 
In d. , to  examine lead  sme lter  wor kers of the  largest, company in the Un ite d Sta tes , and one oth er company. We  found lead  disease  rife, 
disease inc lud ing  fa ta l kidney  dam age , as a resu lt of th ei r workplace



expo sure . We fou nd nerve damage. We  fou nd  young men unable to  concentrate, who did  no t know why  the y could no t sleep, did not 
know  why  the y were  alw ays  argu ing wi th th ei r wives. Le ad  disease has  been know n clinically fo r over 100 years. P a rt  o f o ur  backlog.

The re was one f ind ing  a t th at  survey which  em pha sized the  i na tte n­tio n on our pa rt.  The othe r company was headed  by two  young engi­neers,  two br ight  young men fro m New Jerse y. They ha d sold th ei r company in New Je rsey  seve ral yea rs befo re, ha d a lot  of money in the bank , and were looking aro und fo r s om eth ing  to  do. Th ey told me, ‘‘We do not wa nt to hurt  people. We are  very dis tresse d abo ut wh at  you  are finding. We were looking aro und seve ral years  ago fo r a busi­ness i n which to  inves t, and we con side red wh at the  c rit er ia  should  be. We  thou gh t we wou ld en ter  an indu str y whi ch had no t cha nge d fo r 100 y ear s in its  tech nology  because we knew th at we wou ld be able  to do be tte r th an  wh at was  bein g done  now. Th e first  one th at we selected was the  lead indu str y,  the  lead smelt ing  indu str y.” I t  had 
no t changed in technique  fo r 100 yea rs, des pite the fact  th at  death  and serious disease was  known to be assoc iated w ith  it.

There  are  many exam ples.  For example, the  br ill iant  wor k of Dr . 
Bouhu ys at  Yale and Dr . Kilb urn at  ou r school , has uncovered the problem  of  byssinosis, re sp ira to ry  disease wi th cot ton  dus t.

The firs t study  i n the Un ite d State s began only  in 1962, of a ha nd ­fu l of workers , only because Dr. Bouhu ys and Dr . Sh ill ing wen t int o a mi ll by a back door. No oth er studie s were done in ou r coun try  of worke rs exposed to cott on dus t un til  1962.
Th ere is no w ond er we have a back log. One  m ight  even con sider an old dust, such as sil ica. Th ere  was a pa pe r last  month in the Am erican  Review of Re sp ira tory  Diseases by an e xce llen t g roup  o f i nvest iga tor s fro m Har va rd  which showed t hat  even in the b est of  regula ted  Sta tes , so far  as s ilicosis is concerned, w orkers were  found to  have re sp ira to ry  disease.
I t  was a decade ago th at  Marcus  Key hea ded  NIO SH . He  com­pla ine d th at  we ha d no t looked  at  ou r nonm eta llic  or  ou r metall ic mines in  t hi s coun try  fo r several decades, rega rd ing silicos is, des pite  the fact  t hat we had inf orma tio n th at  problems exis ted.
I t  sti ll has no t been done.
So th at  we have, fo r ma ny reasons,  an ex tra ordina ry  bac klog of  peop le who have been in jured,  p roblems t hat  e xist , and wo rk t hat  h as to be done.
To this,  as you hav e cor rec tly  allu ded , has been  added the new chem ical wor ld. You place it  closer to home t ha n I  do. You  said 1960. I  am wi lling  t o go back as fa r as World  W ar  I I , whe n perha ps, we might  pu t it, we mad e a Fa us tia n ba rgain wi th the chem ical wor ld. We hav e accepted  th is  new world  and we cannot tu rn  back on th at  barga in.
But  when we made th at  ba rgain,  wh ate ver we pa id  fo r it,  we did  no t include a budget fo r ma inte nan ce,  because we hav e been liv ing wi th t his  chemical w orld since , uncon trol led .
Here there is a who le new series of  chemicals to  whi ch millions of people are  exposed, chemicals as ha log enate d hydro car bons whi ch never existed  in the  human environme nt befo re. These are  synth etic and never  norma lly  occu r in  the  body.
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You mentioned  vin yl chlo ride . Rec ent ly, the  Am eric an Can cer  
Society called in its  consu ltant wi th whom it works very  closely in 
Ita ly , Dr.  Ma lton i, and heard  of new canc er find ings with reg ard to 
vin ylidin e chloride, as well as ac ry lin itr ile  which was used by the  
Coca-Cola Co. in the  m anufact ure of its  new pla stic bot tle.  I t  to o was 
fou nd to  be carcinogen ic.

Neu rologica l dam age  occurs wi th many new solvents  whi ch, for 
example, are  unduly used now in the  pa in tin g ind ustry . These are 
excel lent new chem icals  fo r paint s. Ru t the  Pa in ters  Union  came to 
us and  sa id, “We do not  know why,  but ou r men have the  h igh est  ra te  
of serious acc idents of  any  craf t in the  Un ited Sta tes.  Ou r men are 
fa lli ng  from the scaffolds.  Could  you look into  th is wi th us?”

As we looked into it,  we fou nd t hat  th ere  are  no more pa int s. There  
are chemical coa tings, very efficient. But  nobody looked beyond wh at ethe y wou ld do techno logical ly, to huma n health.

We fou nd th at  a man  m igh t use an epoxy pa int in a sm all bathroom 
and no t rem emb er how he  drove home.

The  whole  question of im porta nt new solvents  has  been un ­
exp lored in the Un ite d Sta tes.  I t is pe rhaps ha rd  to believe, bu t there  
has  not  been a  single inv est iga tion  in the Un ited Sta tes  of  the pa in te rs ’ 
work e nvi ronment. Nobody know s w hat  the pa int ers  a re br ea th ing or 
tou chi ng  o r ingest ing , and  nobody know s wha t the  levels are, nobody 
knows wh at the  chemicals  are  or  int era ctions of chemicals.

Fur th er , there is a whole hos t of new uses fo r old agen ts. For  ex­
ample, we hav e known about asbes tos now since 1924. In  1946, we 
gave  up  p laste rin g walls . We began dryw all  c ons tructio n vi rtu al ly  all 
over  the Un ite d Sta tes . We  beg an to do tapi ng  and dry wa ll 
con stru ctin g.

From  1946 un til  2 yea rs ago, nobody looked at  the  ta pi ng  com­
pou nds  used  by these workers  throug ho ut  our con stru ctio n ind ustry .
There  are  4 /̂2  m illion m en in ou r con struct ion  indu str y in the  Un ited 
Sta tes . Th e ta pi ng  compounds beg an to  be used in 1946, wi th 12 
percen t asbestos. These men,  all thes e years, have been sand ing  these 
compounds and  inha lin g thi s dust, wi th no masks. Ot he r workers , of 
every  tra de , walk ing  pas t them , inhal e the  same dusts.

Ind eed , the  mate ria l was fou nd to be so good, th at  do- it-y ourse lf 
people at  home  have been using  the  same ma ter ial s fo r spack ling or <
patch ing , for  tap ing,  in home r epair s.

We  hav e a vas t back log, a legacy of ou r ina ttenti on . We  have had 
the in tro ducti on  of untes ted  toxic ma ter ial s.

Ev en  more disc onc erting has been ou r fa ilu re  to use ex ist ing  «
knowledge .

I  have al rea dy  men tioned lead.
Let me tel l you about anoth er very un ha pp y omiss ion, asbestos , 

because being  a min era l, once inh aled, it rem ains in the  body.
We knew  in 1924 t hat  it  c ould cause fa ta l disease. By 1935, P ub lic  

Hea lth  Serv ice stud ies dem onstrated th at  th is was true  on a wide 
basis.

From  1935 to the  mid-1960's, the  Publi c He al th  Serv ice did  not 
fun d one sing le inv est iga tion  of  asbestos disease. I t  was le ft  to the  
Hea lth  R esearch  Counci l of the  c ity  o f New York and  to the  Dep ar t­
ment of Epidemiology of th e Am erican  Cance r Soc iety  to in iti ate 
such  studies.



I  have brou gh t some tab les  of ou r mos t recent  res ult s of wh at  we 
have been finding.

In  New York City, there  are  some sma ll locals of the In su la tio n 
Work ers  Union , one of the  sma ll unions  of  the  bu ild ing trades .

From  1943 u nt il 1974, ins tea d of 300 dea ths  in th is union,  ove r 450 
have occu rred . An d the  most  discon cer ting th ing was th at  ins tea d of 
51 de ath s of cancer , the re were 200.

Th is small gro up  o f men gave  us a lead. In  1967, Dr. Ha mm ond and 
I reg iste red , tog eth er wi th coo per ation of  the union,  17,800 men,  the  
en tire union mem bership,  on Ja nu ar y 1, 1967, to obtain inform ation  
on these problem s. P erhaps  you w ill t ak e advan tag e o f D r. Ha mmo nd ’s 
tes timony  here  tod ay to explor e th is i n some greater  detail .

Fr om  1967 to 1975, there  should  hav e been, give n th ei r ages in 
1967, 1,483 deaths,  in the normal course of events. Inste ad , there were 
2,003. Ac tua lly , there  should  have been few er th an  1,483, because of 
wh at  we now recall t he  “hea lth y wo rke r effect.’' F or  5 to  10 years af te r 
reg ist eri ng  a w ork  g rou p thei r experience is genera lly  30 to 40 percen t 
be tte r th an  that  of  the  general  po pulat ion .

There  was th is excessive nu mb er of  dea ths . W hy  ?
Instea d o f 281 deaths o f cancer, th ere  were 867. Ins tead  of 92 de ath s 

of lung  cancer , t here were  427. One  o ut of every five asbestos workers 
in th is cou ntry who dies, dies  of lun g cance r, it  is sim ply  a dis ast er. /

We have  done sim ila r s tud ies  in asbestos fac tor ies , in asbes tos m ines,  
et ce tera. Th is goes across  the  board.

There  is a very rare  canc er th at  occurs, call ed mesothe lioma. I t  is 
a cancer of the  lin ing of the  c hest,  lin ing of  t he  abdom en. How rare? 
Well, at  M ount Sin ai,  a pr et ty  b ig hospita l—1,200 beds—from  1930 to 
1960, we saw three  cases. I t  is a pr et ty  ra re  disease.  Somewhere 
aro und 1 out  of 10,000 deaths, in th e ge neral pop ula tion.

Am ong  asbestos workers , we fou nd 144 death s ou t of the 2,003. 
Inste ad  of 1 out 10,000, alm ost  1 out of  10, 1,000 tim es as many as 
expected.  Excess de ath s also  occ urred of t he  ph aryn x,  la rynx , stomach, 
colon, r ectum, esophagu s, et cetera .

Dr . Hamm ond at  t he  Am erican  Ce nte r Soc iety  has  calcu lated th at  
of the  men who were  55, 60, 65, approx im ate ly one-t hir d to almost 
one -ha lf of  all t he  dea ths  are un an tic ipa ted , “excess.”

The union has  been curious  abou t th ei r ac tua ria l figures. Alm ost  
ha lf  of th ei r members  do not live  to the age of 65 to colle ct th ei r 
pensions,  a nd  t he ir  pension fund s are  i ncr eas ing , unlike many others .

The death s, however, do not  occu r un til  20, 30, 40 y ears fro m onse t 
of  exposure. They join ed the t rade  a t t he  age o f 18,19, 20. They do  no t 
die un til  the y are  50, 55, 60. We are  now seeing the  res ult s of  th e mis­
tak es of in the 1960’s an d 1970's. And  we wil l be seeing  these un happy 
result s at  least unt il the  year 2000.

An d unless con tro ls are  ap pr op riate now,  we wil l sti ll be seeing 
them well into the 21st century .

The mat te r has  been com pounded con siderably  by th e fact  th at  we 
have also le arn ed th at  a gen ts t hat  a re  tox ic in the w orkplace,  p rob ably 
most tox ic there because of the high  c oncen tra tions to which workers  
are  exposed, do not necessa rily  sta y in the workplace , bu t leech out 
into  the  community  at  large.

We  should have kno wn thi s. In  1935, it  was  fou nd  th at  no t only  
were workers exposed to the  halow axes beco ming diseased , bu t also th at



8

th ei r wive s an d ch ild ren  were beco ming ill wi th skin  diseases . Ha lo 
waxes hav e PC B’s as an active component.  Today , in 1977, we are 
wo rried a bout the Hu dson R iver, abo ut PCB’s in ou r comm unit ies, in 
our tissues. W e knew in 1935, but  pa id no a ttenti on , th at  PC B’s did not  
stay in  the  capa ci tor pl an ts as insula tion on w irin g.

In  1949, fa ta l cases of  lung  sc arrin g were  repo rte d a qu ar te r of  
a mile away  from  beryl lium pl an ts  or  am ong  women who washed th ei r 
husbands  clothes when the y came home  fro m wor k and inh aled the  
partic les  of beryl lium at  th at  time. We  did no t appre cia te the  sig ­
nificance o f th is. We lea rned i t very much to our concern with asbestos , 
of course, where meso theliomas are  fou nd in wives and child ren  of 
asbestos workers.

Very recent ly,  we ha d lit tle  concern  wi th  the  fact  th at  worke rs at  
the Michi gan  Chemica l Co. w ere inha lin g polybrom ina ted  biphen yls , 
PB B ’s.

DuP on t ha d publis hed  in 1973 th at  they  were not going  to man u­
fac ture  PB B.  I t was too  toxic. Y et o ther  compan ies d id.

Michigan  Chemica l Co. workers were  inha lin g it  in 1974, 1973, 
1972,1971. No min d was pa id to  it.

As a r esu lt, PB Bs  were inadve rte nt ly allowed to con tam ina te ca ttle  
feed in Michigan  the re are now almost 9 mil lion  peop le in Mic higan 
wi th PB Bs in th ei r tissues. I  th in k it was only  wi thin the  week, 
Sena tor  Willi am s, t ha t it has  been fou nd also  in  people  in  New J ers ey , 
in shell fish and fish, in Je rsey ’s wa ters , as a resu lt of two plan ts in 
no rth  Je rse y m an uf ac tu rin g p ar tic ul ar  po lyb rom ina ted  bipheny l com­
pounds.  We now know it  is in the  com mun ity. There  is no sh arp line 
any more between the  workplace  and  the  com munity  at  larg e.

As a res ult  of  both these err ors, ou r backlog  and  legacy and  the  
new chem ical  w orld in which we live,  we have with us now hig h risk 
gro ups, workers  who have been exposed in the  pas t and who, unless  
som eth ing  is done,  will  suffe r the result s of those  expo sures in the  
fu tur e.

Alm ost  no th ing is being done  abou t it. We do not know  who will 
do it. We  do  not know how to save lives  tha t po ten tia lly  can be saved.

Th e Chairman. Before  we go on to discuss the  Tox ic Substance 
Law , we will hav e to know  wh at we are  dealing  with in terms  of 
pre sen t la w and  the procedures fo r c lea rin g new subs tances going into  
indu str ial  u se.That i s a new law.

Is  th is an are a th at  you are  fa m ili ar  wi th.  Doctor?
Dr . S eei kof f. To some extent.
The Toxic Subs tanc es La w. a s majo r an  adv ance  as the Occ upa tional 

Sa fe ty  and Hea lth  Act app lies , is, in my opinion , an exp ress ion of 
what has to  be done  and wh at we wa nt to be done, but I  do not  know 
if  it is a gu ara ntee  th at  it can be done or th at  it will be done.

The Chairman . Bu t I  th in k it is tim ely  tod ay to have our reco rd 
reflect wh at the law is des igned to do and  what it provide s.

I  know  th is  is not exp ressly  your  area. Wh en chem icals  are  com­
bin ed in an ag en t th at  is supposed to deal wi th the  healt h of  people, 
the  Fo od and D ru g A dm inist ra tio n has  all  the  law it needs to  examine 
its  effect before it  i s cleared. We  are  very conservative in th is  c ountry 
in th at  reg ard.  Th ere  are a lo t of  compounds pu t tog eth er in oth er 
cou ntr ies  th at  go to human consum ptio n fo r healt h purposes  th at  
are n ot cleared here.
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We are  adequate , I  would ga the r, and  c onserva tive  in testi ng  agen ts 
th at  are dir ec tly  re lat ed  to the  ind ivi dual consumer. Bu t I am wo nder­
ing  how we are —and I th ink ou r reco rd should  show how we are  
equ ipped in law, in dem ands of law, to con trol new subs tances fo r 
indu str ia l use.

Because ev ery thing  you ment ioned he re, r eal ly all of these chemicals,  
have come into use pr im ar ily  wi thin the last  20 years,  hav e the y not ?

Dr.  Selik off . Yes, sir.
The  Chairma n. Jus t a bou t eve rythin g.
Dr . Selikoff. S en ato r Wi llia ms , how many new chem icals  did  you 

say were int rod uced ?
The C hairman. I said man y tho usands .
Dr . Selik off . H ow man y chem icals  a year do you th in k th at  we 

are  able to  test  ?
The Chairman. We have  been proceeding at  abo ut the ra te  of  16 

every 4 years.  So th is is not an e ffort  to d eter min e t he ex ten t of r eg ula­
tion but to und ers tan d i ts use.

Dr . S elikof f. Tt is an  im po rta nt  pe rspective.
We have  the  law. I hope t ha t science wil l be adequa te to c ar ry  ou t the  

purposes of th at  law.
The Chair man . I i nter rupted  you. You w ere j us t abo ut to ------
Dr . S elik off . You were c orrect about that.
The op po rtu ni ty  to encom pass the  new problem s are , as you say, 

there. W e hav e the law in place now.
I wou ld like  to  poin t to a second op po rtu ni ty . W e somet imes h ardly 

appre cia te th at , at  the moment, we are  at  a po int  in human  his tor y 
where, fo r the firs t time, we are  lea rn ing the  causes of  cancer. Th is 
is som eth ing  new, perha ps  lar ge ly of  the  las t two decades.

I f  it began at  one point , it began wi th the  monum enta l smo king 
studies of  the  Am eric an Cancer  So ciety, a nd  one o r two o ther s. For th e 
first time, i t was show n tha t a m ajo r hu ma n cancer, th e most im po rta nt  
cancer i n men,  lung  cance r, was due  to som eth ing  outs ide  of  us, ex ogen­
ous in th is case, in ou r pers ona l env ironment .

Th is has , in many ways , t urne d science aro und and  has pointed  the  
ex tra ordina ry  importance  of investi ga tin g env ironmental causes of 
cance r.

Bu t if  causes of cancer are outside  of  us in our environment—p er ­
sona l, com munity , occ upa tion al—th ey can also be con trolled , avo ided  
or  min imiz ed. We hav e the n, fo r the  firs t time, the  op po rtu ni ty  of 
con tro llin g, p rev enting, fu ture  cancer .

In  anoth er way, we also have been able to id en tif y people who, 
in the  pas t, were exposed to these  agents and who the n may be an tic ­
ipa ted  to develop  cancer in the futu re.

For  example, I  cou ld almost tell you who is going  to  develop 
ang iosa rcoma of  the  liver,  if  I  know who was exposed to arse nic  or 
to vinyl  ch loride.

We  have a new question before  us. Since we are  beg inn ing  t o lea rn 
the causes of  huma n ca ncer, the possib ilit y of do ing  som eth ing  about i t 
exists .

W ill  we tak e advanta ge  of  these oppo rtu ni tie s, as wi th the Tox ic 
Sub stan ces  Control Act , or  wit h O SH A ?

You  mentio ned  in your  opening rem ark s th at  fo r the first  6 vea rs 
we fai led  to tak e advanta ge  of the  op po rtu ni ty  pre sen ted  by OS HA .
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We hav e serio us const raints , difficulties.  One  of  them is th at  we 
have a marke d lack  of tra ined  pers onnel, eit he r for con trol or  su r­
veil lance or  f or  r esearch. I th ink we a re going  to  overcome that . Th at  
is a mat ter of education.  For  the  tra in in g of peop le for con trol  and 
surv eillance, fo r occupa tion al health, occupa tion al healt h nursing , 
indu st ria l hyg iene, indu str ia l safety , N IO SH  is pu tti ng  tog eth er an 
exce llen t educat ional pro gra m.  I f  th ey have a deq uat e s up po rt,  I  think  
th is  is  goin g to be so lved. By adequa te support , I do not  mean  merely 
throwing more  money at  them. Th at is no t going to solve it. Ra ther , 
giving  them  ade qua te staf f fo r supervi sion , adequa te people, capable  
people, to sup erv ise  the pro gra ms  which they have  well designed .

Pa renthe tic all y,  we should also trai n where the  problem s are,  on 
the shop floor. We should trai n wor kers to be able to recognize, and  
hav e some sense abou t wh at to do abo ut, occ upa tion al haz ard s. Not  
only  w orkers,  but  shop forem en, because  if  a  foreman does not un de r­
sta nd  a prob lem, workers kno win g it  wil l only  lead  to confr on tat ion  
ra th er  tha n solut ions.

We  badly  need to trai n researc h personnel. Here I  am af ra id  
N IO SH  is n ot  going to be the  lead  agency,  since  they have lit tle  ex­
perience  in tr ai ni ng  rese arch personnel. Tha t has been the  task  of

N IH  can do it. There  are  agenc ies wi thin N IH , such as NT FH S, 
which is do ing  a b ril lian t job in basic research  on th e effects of  occupa­
tional and  env ironm ental  agen ts. They and oth er gro ups within N IH  
will  be able to tr ai n the  research  personnel we need.

I t  is ha rd  to believe the  lack  th at  now exist s. I  have  mentioned  to 
you epidemiologica l studie s such as we are un de rta king  to dem on­
str ate the  effects of asbestos. For  t ha t we need epidemiolog ists . There  
is h ardly a week t hat  goes by th at  I  do  not get  a  phone call or  a let ter , 
“We need an epid emiolo gis t, could  you recom mend  somebody to us?”

You may wish to ask a card ca rrying  epid emiolo gist , Dr.  Ham ­
mond , abo ut his  sense of  the  supply sit ua tio n in our cou ntry, in th is 
cri tic al centr al field.

Th e studies in occupa tion al he alt h are  com plicated , pro longed , 
detaile d, fo r a reason. Not  because scient ists  necessar ily wa nt to be 
pica yune. L et me  exp lain why.

In  th is area, qu an tit at ion is necessary.  Tha t is, it  is no lon ger  ade­
qua te to repo rt th at  som ething does or does not cause harm.  Yes or  
no answers are  not good enou gh any  more. We have to know wh at 
kind  of  ha rm , is it  serious harm , or is it tri vial . How much harm, 
how many peop le will be involved. Because very im po rta nt , expensive,  
decisions will be made upon the  res ult s o f such research  a nd,  th ere fore, 
we ha ve to know  the  level of risk . A t riv ia l prob lem, ha rd ly  suggests 
pr io ri ty  or u rgen t care .

On the oth er hand , if  man y peop le will  be affected in a serious 
way , the n measure s for con trol  wil l hav e to be cor responding ly 
extens ive.

The absence at the presen t tim e of  s urveill ance systems is a serious 
prob lem. Congres s is now disc uss ing  he alt h care system s. I wonder 
wheth er in its  discussions i t is  considering how to build in surv eill ance 
of  wo rke rs exposed in the  past , in the prese nt or in the  fu tu re  to toxic  
agents  because, in  the  cu rre nt  system of med ical  care , th is  does not 
exist.
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Fo r e xam ple,  thousan ds of  workers  ha ve been exposed in the  p as t to 
benzidine, and  are  now de veloping b lad de r cancer.

In  Br ita in , such worke rs hav e regu lar ur ine cytolog y test . Not 
in th e U ni ted  Sta tes .

In  fac t, it  is unlike ly th at  we even know  the lar ge  major ity  of 
workers  who were  so exposed in the  past and who are  now at  risk of 
developing bladde r cancer. We do not , in ou r pre sen t med ical  care 
system, have mechanisms fo r adequa te surv eillance.

I have reason to believe th at  thes e problem s will  be solved . I t is 
almost an ac t of  fa ith .

I  do not th in k th at  unc ontro lled occupa tion al disease  or  envir on ­
menta l com munity  disease from  occ upa tion al sources is any  lon ger  a 
viable  alte rnati ve  in o ur  coun try.

La bor wou ld not accept it. In du st ry  would not  accept  it. The  
pub lic would not accept it. An d I  am sure th at  Congress wou ld not 
accept it.

Th an k you, sir.
The  Chairma n. Well, Dr . Selikoff, ce rta inly  you were  the mos t 

ap prop ria te  begin nin g fo r th is par t of our hearings, and we ap- 
Pi •eciate you r life  ded ica tion  to and  un de rst an ding  o f diseases ar ising  
out of exposure, in th is  case occ upatio nal  exposures .

I was wa tch ing  the telev ision  news th is mo rning, and  I saw’ a new 
wor k place  in the  home. I ref er  to  ins ula tion fo r ene rgy  conservat ion , 
and  I am wondering if we have any  problem s here  of exposu re th at  
pu ts the  homeowner at risk when he is now pa tri ot ical ly  eng age d in 
sel f-help  and  do it yours elf  insula tion of his  home?

Dr.  Selikof f. Ca n I  ba cktrack  a li ttl e b iton insulation?
The Chairman. Yes.
Dr . Selikof f. A year  and a ha lf,  2 years  ago, many of us were 

brou gh t up shor t wi th the  ques tion  of ins ula tio n in schools, where 
asbestos was sp ray ed for  decorat ive  purp oses and fo r sound  insu lat ion , 
inc lud ing  a lmos t 300 schools in New’ Jer sey . Bu t all over the  c ountry, 
even as fa r as the  Pa na ma Canal Zone and  elsewhere th is  is now 
flakin g off and  we now’ find our schools con tam ina ted  wi th asbestos . 
And the  problem  aris es of wha t to do about it.

At th at  time, w’e had a call from Wash ing ton , wou ld we also tes t 
the Sena te tunnel.

The Chairman. W hile you were ta lk ing,  I  w as t hink in g about th at .
Dr.  Selikoff . I can tell you the re is no asbes tos in your  Senate 

tunnel .
The C hairma n. None ?
Dr . S elikoff. None.
The  insula tion used fo r homes con tains no asbestos. It  con tain s 

ext rud ed silic ates , fibrous glass , and  sim ila r compounds. We do not 
know wha t these will do in hum an beings .

In  the  past , most of the  fibers were too thi ck  t o en ter  the lungs,  and 
the y could not h ave  presented much o f a problem . As t ime  went on, the 
indu str y fou nd how t o make fillers th in ne r and th inn er , so t ha t many  
can now ente r the  human lung.

Unf or tuna te ly  num erous lab orato rie s hav e demo nstra ted  th at  th in  
fibrous glass can produce, in animals, the  same disease as asbestos 
does, mesothelioma. However  we have no knowledge th at  th is will 
necessa rily h appen in  human bein gs.
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I  would strongly  recom mend t ha t rockw ood and fibrous glass used fo r insula tion of  homes, no t be o f the  t hi n fine v ari ety , to insure  t hat the fibers w ill not en ter  the  lungs.
The Chair man . Give  us a lit tle  hope .
Is  there any  way  to prote ct ourse lves if  it is th at  th in  and fine mate ria l t hat  could en ter  the h um an lungs?  Are there any  masks  these days th at  can re ta rd  th is from  en ter ing  the  system?
Dr.  Selikoff . Yes, a num ber  of companies hav e made some very  good dispo sable masks, very lig ht , very inexpensive , which are  also very effective, and where  fine in org ani c dusts  occu r, such masks should be used since the y will  large ly pre vent the inha latio n of thes e fine fibers into  the  lung.
The p roblem is t hat  in du str y makes  f ibers th at  wi ll las t fo r decades, th at  have to, since once th ey  a re in a w all,  we wa nt  them  to  s tay  there. Unfor tuna te ly , the y also stay in the lung  fo r the  same decades.The  Chair man . I have no cer tain know ledge, bu t I reca ll du rin g oth er per iods when  we were in hearings on the coal mine  leg isla tion  th at  we discussed the  prob lem of inh ala tio n of  coal dust, and  were inform ed the re was a process  of washi ng  the  lung.
Med icall y, has the re been any  refinement of th at ? Is  there  any  process in medicine  fo r such tre atm en t or  procedures to clean  the  lung?
Dr.  S elikoff . No.
The Chair man . There  was some hope . I  wou ld say th is was abo ut almost 10 yea rs ago.
Dr.  Selikoff. More hop e th an  research .
The Chairma n. I see.
So the best  hope  is to reduce  the exposure. Th at  is what we atte mp ted , of course , in the  mines. Tha t appears  easy in retrospect  com pared to wh at we are  disc uss ing  now.
Dr . Selik off . Yes, these are difficult prob lems. There  are  ma ny of them. They are  extensive. Bu t we hav e lar ge  resources. The same indu str y th at  may have prob lems  also has,  very often,  the  cap aci ty to so lve them.
The Chairman . W ha t was the  substance th at  the ha tte rs  were exposed to th at  caused them  a problem  years  ago?
Dr . Selikof f. Mercur y. We stil l have mercu ry poi son ing  in the  Un ite d S tate s.
The Chairman . An d th at  affected the  nervous system?Dr . Selik off . The  Mad  Hat te rs  of Da nbury .
The Chairman. Bu t coming to asbes tos, the re are  some know n fac ts, and I  ga ther  we are learning  more everv  day .
How a bou t your es tim ate  of the numb er o f asbestos workers  exposed to th e risk?
Dr.  Seltkoff. T he Public He al th  Service  has calc ula ted  th at  the re are  now alive 1 mil lion  Americans,  men and women,  who eit he r are  now asbestos wor kers or who in the las t 30 or  40 yea rs were asbestos workers , but who re tir ed  or went on to othe r work, because ill or ret ire d.
There  are  now, in oth er word s, 1 mil lion  peop le who are  or were asbestos workers . They are goin.<r to die, in the  normal  course of even ts, sometime in the  nex t 40, 45 years.
I f  the  res ult s th at  Dr.  Hamm ond and  I  have found in the  severa l coharts  of  asbestos wor kers th at  we have studie d hold fo r the  whole
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gro up,  some 20 percen t would die of lung  c anc er;  200,000 Am ericans  
will die of  lun g cancer  in the  next 45 years  due  to th is  agent  alone. 
Some 50,000 to 60,000 will die of meso thel ioma, abo ut 1,500 a yea r. 
Lu ng  cancer will  take some 5,000 a year.  Ga str ointe sti na l cancer  will  
take som eth ing  like 8 or  9 percen t, or  a rou nd  80,000 o r 90,000.

Th is does no t tak e into account the many mil lion s who were  in ­
directly  expo sed to the  ma ter ial s in ou r sh ipy ard s, in W or ld  W ar  I I  
and  since, in ou r con stru ctio n indu str y,  in the vast numb er of tra de s 
in which asbes tos is used. I t does not tak e into accoun t the  fam ilie s 
of  all thes e people. I t does not tak e into accoun t the  3,000 othe r uses 
of  asbestos, various pro ducts  th at  hav e been made. I t  only  takes 
into acco unt th at  which we know well, the  “ asbestos wo rke rs.”

Mind you, I  do no t th ink asbestos is ex tra ordina ry . I t  is sim ply  
an agent th at  has  been stu die d in depth . Si mila r studie s th at  are  
necessary  fo r othe r var iou s agents,  hav e not been done. They are  
req uir ed to be done  in detail and in depth . The resources fo r such 
stud ies  have  not been available .

The Chairman . Now, 25 yea rs ago or a lit tle  be tte r, I  recall th at  
the disease associated wi th asbes tos was  call ed asbestosis, and it  
appeare d even then  th at  th is  disease was rel ate d to  occ upa tion al 
expo sure .

Is  asbestosis the cancer th at  is rel ate d to  the  exp osure to asbestos?
Dr . S elikof f. No.
Asbestosi s sti ll exis ts as an e nt ity  in  i tse lf. I t  i s t he  s ca rr ing of  th e 

lung, fibrosis , res ul tin g from the inha la tio n of the fibers. I t  is no t a 
malign an t disea se; rathe r, a pneum ocon iosis  like  silicosis.

These people eit he r do no t die, if  the scarrin g is no t very bad, or, 
if  the  scarrin g is very bad , and especially  if  the y do no t know the y 
hav e it,  the y will  die gen era lly  of  a sup erim pos ed inf ec tio n as bron ­
chi tis or  v ira l pneumonia, because th ei r lung  rese rve  is reduce d, and  
the  super imp osed infect ion  is eno ugh  to  cause dea th. Tha t sti ll occurs.

Am ong  asbestos workers , a pp rox im ate ly 7 perc ent d ie of  asbestosis. 
Th is mean s t hat  in the nex t 40 years or  so, 60,000 men in these tra de s 
alone will  die of a disease  fo r whi ch there is no oth er cause th an  the  
inh ala tio n o f asbestos.

Lu ng  cancer  can be caused by othe r th ings  as can stom ach  cancer, 
colon cancer, lar yngeal cance r. But  asbes tosis,  th at  you have  men­
tion ed, has  no oth er cause, and  ye t 60,000 men wil l die, ju st  in  th is  
one gro up, of  t his  pre ven tab le disease in the res t of th is  c en tur y and 
the  beg inn ing  of the next.

These a re very  difficult problems, ne vert heless,  I  have no t m ent ioned 
any  problem  th at  can not  be appro ached once th er e is de termi na tio n 
th at  it  be approac hed .

Th e Chairma n. In  so many of  these areas,  do you see ju st  the 
wi thd raw al of  that  ag en t fro m th e processes o f m anufac ture  altogeth er 
as the  solut ion , or  are you seekin g some o ther  app roach ?

Dr . Selikof f. M y own phi losophy is no t th at of  ban nin g. Tha t is 
easy, effective  bu t im pract ica l in ma ny cases especial ly since  I  th ink 
we can ade quate ly con trol  exposures. Th erefo re,  my per spe ctiv e is 
th at  of co ntrol of the se agents.

Som etim es contro l is expensive and difficult . But  i t is r equ ired.
For  e xam ple,  to re tu rn  to  vin yl chloride,  I  rem emb er th e hearings 

in 1974 a t the  L abor  D epart men t, when a numb er of  g rou ps in  i nd us ­
tr y  said th at if  we try to con tro l th is,  it  wil l cost us more th an  the

97-8 99  0  -  78 - 2
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country  can afford, hundred s of mil lion s of do lla rs and 1 mil lion  jobs 
will  be lost.

I remember Pe te r Bomm arito of the Ru bber Work ers  U nio n on the  
witn ess stand; when  con fronte d wi th thi s, say ing  t hat  if  it  h ad  to be 
th at  way, if  th at  would be the  only  way to  prote ct worke rs’ lives, 
th at  would be the way  it  would  be.

Bu t it did  not  tu rn  out th at  way. I t  did  no t cost  any jobs. A yea r 
af te r the  h earings,  vinyl chlo ride , ins tead of  being 22 cent s a pou nd,  
was 21 cents a pound. The con trol s were possib le. We  wen t fro m 500 
pa rts  per mil lion  to 1 pa rt  per mil lion . I  support ed  the  1 par t per 
mi llio n lim it.

True , th is is no t zero, which wou ld be pre fer able,  fo r how could  
one say t hat  we should have a “ lit tle  b it ” of  a  cancer  ca usin g substance  
in a w orker’s enviro nment  ?

I  was ta ug ht  by Mo rton C orn,  who  later  became A ssi sta nt Secre tary 
of La bor f or  OSH A.  He took me aside and  said,  “One p art  per mil lion  
is indu str y te lli ng  eng inee rs to des ign a closed system.” You cannot  
design fo r a sli gh t leak.  Bu t when you say  1 pa rt  pe r mi llion, you 
are  ad mitt ing the  possib ility t ha t, in the course of  huma n even ts, some 
errors m igh t occur, th at  is the  way it  has turne d out.

So th at  fo r agen t af te r age nt, in lar ge  p ar t,  we can control . I f  con­
tro ls are  n ot  possib le, however, and if  serious  disease  will occur with ­
out controls,  th en  we wi ll have  to  co mpletely enclose the process . Th is 
may make pro duction  of a pro duct so uneconom ical,  th at  it  wil l be 
vi rtu al ly  banned.

In  lar ge  pa rt , I believe  th at  con trols are  possib le. He re lab or  and  
indu str y will  have to coop erate , Government  and  science wil l have to 
pa rti cip ate . W e can live w ith  ou r new wor ld. I t may  be more expensive, 
but  the re is no substitu te fo r a w orker’s hea lth .

The Chairma n. Tha nk  you ve ry much.
We  a re on a lon g jou rney here , too, Dr . Selikoff, so we will  need  to 

stay in  comm unication.
Tha nk  you.
Ou r nex t witn ess is Dr . Cu yle r Hamm ond, who has been men tioned 

by Dr. Selikoff on several  occasions thi s morn ing .
Dr . Hamm ond, we are  g oin g to recess fo r ju st 3 m inu tes  and , the n, 

if  you will come up,  come up now a nd  rel ax,  I  will be back  in 3 minu tes.
[S ho rt  recess.]
Th e Chairman . We will resum e our hearings, and  our next witness 

is Dr . Cu yle r Hamm ond, di rec tor  of  epidemiology and  sta tis tic s of 
the  Am eric an Cance r In sti tu te .

Dr . Hamm ond, we are gr ateful  indeed  th at  you are  wi th us th is 
mo rni ng  a nd look  forw ard to lea rn ing  o f your experience in the area 
we are  add ressing.

STAT EMENT OF DR. E. CUYLER HAMMOND, DIRECTOR, DE PART­
MENT OF EPIDEMIOLOGY  AND STATISTICS, AMERIC AN CANCER
SOCIETY

Dr. H ammond. Tha nk  you.
Dr . Selik off and  I  have been wo rking  tog eth er fo r yea rs, and we 

were both inv ited to speak here tod ay.  We  go t toge ther  befor e and 
decided,  so that  I  wo uld no t ha ve to  repe at  what he sa id, or  vice versa.
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The Cancer Society is a little technical. I think it has been badly 
overlooked. A lot of people seem to think tha t we can identi fy the 
subject connected with the individual disease. This is a very simplistic 
approach. It  would be nice if it were simpler.

The fact  is th at most agents which are harmful produce more than  
one sort of problem. I n addition to which most of the  things tha t are 
harmful to man, particularly  in the cancer field, can be reduced by 
multiplicity of different agents.

But, most importan t of all, a t least in cancer, we now have reason 
to believe that the grea t majority of human cancers did not come about 
by exposure to one single pure chemical compound, anyth ing of tha t 
sort.

Most human cancers are caused by combined exposures.
Now, I  would like to go back to the Government’s production and 

give an example. It  is a little bit complicated.
It  was back in the 1920’s th at there was a major breakthrough in 

cancer research by Dr. Bittner.
The Chairman. Doctor who ?
Dr. Hammond. Bittner. He was working on the theoretical problems 

and causation of cancer, and he identified a factor, probably a virus, 
called mother’s milk. This resulted in off-spring gett ing cancer.

He then discovered that some strains were susceptible to cancer and 
others were not, this particular sort of cancer. Then he discovered it 
was also the female sex hormone, and this is how this disease occurs 
in young.

No. 1, you must have a strain tha t is susceptible by heredity.
No. 2, you must have this virus carried by mother’s milk.
No. 3, there must be estrogen. Male mice do not get it. They have 

no factor. They can be susceptible b / heredity, but if you do not also 
give them estrogen, they will not get mammal cancer.

Female mice, you can—lose the estrogen, they do not get it no 
matter how susceptible they are, and no matter how much of a milk 
fat. This has been a major breakthrough which, until recently, has 
not been found. It  was considered a novelty in mice, although many, 
many examples of this were found in experiments in the lab.

The first sign I think it was demonstrated in human beings was in 
relation to the asbestos studies that Dr. Selikoff testified to.

When we first found of these prospective studies of asbestos workers 
of lung cancer, we were not dead cer tain tha t it had anything to do 
with asbestos at all for the reason that we did not have their  smoking 
history, and cigarette smoking so increases the risk of lung cancer, 
tha t we thought at first, well, perhaps one reason or another, asbestos 
workers smoked more than other people.

Actually, Dr. Selikoff and I did a little arithmetic  and we found, 
to get this rate of lung cancer just from cigarette cancer, they would 
have had to smoke about three packs a day.

Nevertheless, we wondered whether there might be a situation  dis­
covered in the mice that I just mentioned, whether there is more than 
one thing. As a result of this, we got cooperation with the National 
Union of Insulation  Workers, some 16,000 men, and they were the 
most cooperative group I ever ran into. We got the majori ty of them 
to answer the questions, whether they had been wearing masks or not 
and how long they had been working, but mostly whether they 
smoked.
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Th is increase in lung  cancer in asbestos wor kers occurre d only  
among those who were cig are tte  smokers, pra cti ca lly  speaking.  I t 
mu ltip lied the  ris k amo ng nonsm okers, if  there was any  increase  in 
lung cancer  it  has  not  been big  enough fo r us to  dete ct yet. So th is 
was a combina tion  of  two th ings.

Curiously enough , mesothelioma smoking h ad n othing  to do wi th it. 
The asbestos alone did  it.

Then there was asbestos is, which Dr- Selikoff men tioned, whi ch is 
scarrin g of the  lung . Here we have a mu ltiple  epidemiolog y fac tor , 
the  disease to the death  rate, th at  is lung  cancer. Bu t if  the y did  not 
smoke, th is  would no t occur.

So we have a n agent here  which has m ult ipl e effects, asbestosis, lung  
cancer, mesothe lioma, and  a lso increase  in  c ancer o f th e gastro system.

W ha t th is  does to hum an beings, I  th ink,  can best be summed up  by  
one sing le measure , how much it reduces a life expectancy.  Eve ry ­
body is go ing  to die sometime. Every body  is going to suffer some­
time . Bu t it  reduces a life  fac tor . An d I  per son ally  feel th at  most 
of  the indu str ial  h yg ien ist s’ stud ies  tha t hav e been m ade, it has got ten  
all excited ab out  one effect, an giosarcoma.

We ll, I  saw th e slides of the  mice exposed to it. You ough t to see 
wh at it does to liver,  qui te aside  fro m any  cancer. We only  know the  
dram ati c value of  vin yl chlo ride . I t  was dram atic  because it  was a 
disease so ra re  that  everybody got a s ide effect. We do not know wh at  
the  ful l imp act  of exposure to viny l chloride is, and  pro bab ly th at  
degree of exp osure to viny l chloride will dep end  on wh at len gth  these 
benefits are .

Now, fo r these reasons, I  th in k when  we see an occupational exp o­
sure —it is only  t he  t ip  o f the  icetjerg.  I th in k they are  most useful in 
th at  thqy f lag the da nger.

I  am very  distu rbed, I  was in th e Divis ion  of  In du st ria l Hy gie nes—I 
lef t before  World  W ar  I,  when Rov  Sayers—Roy Say ers  was a very  
rem ark abl e man , he was nomin ated to  be Di rec tor of the  Burea u of 
Mines, both by the  Mine  Work ers  Un ion  and  industry. He  was the  
one who did  the  pr im ary wor k on anth ros ilicosis. Th is is a disease- 
caused by silicos is, which is a h ar d ki lle r of  coal miners.

Now, I  was a y oung gu y at th at time , working  w ith  h im. and  I  was 
looking a t X-rav  films of  coal min ers,  and  i t was dreadful.  T he  su ffer ­
ing  was fus t awfu l.

We also had some films of  sof t coal mines . By  com par ison , since 
we w ere loo kin g at the  ha rd  coal miners,  by com parison  the  sof t coal 
min ers  we d id not see any th ing w ron g with  them a t all. Why  ? Because 
we had  been lo oking for  so much worse.

Now, to th is dav , we do not know.  I  wa s on the  Coal Mine Research 
Committee. To th is day , we do n ot hav e evidence one way  o r the  o the r 
as to wh eth er undergr ound  coal miner s have a serio us increase to 
canc er of  t he  lung . The re is every reason to  susp ect th at  the v might .

I  th ink it—sha ll we say it is a sham e, to put it mi ldly, th at  we do 
not have  th is in form ati on  ?

Wh en it  is com pared wi th a mine dis ast er,  how many peop le feel 
th at  is no t very dra ma tic . Bu t in terms  of thei r work, it could be 
verv im po rta nt  work.

Now, we ha d ouite  a few othe r examples of mu ltip le epidemiolog y 
of  cancer o f t he  lip. W he ther  you get  th at  disease  depends on wheth er 
you have a bro ken  too th t hat  is go ing  to affect yo ur  lip  or gum , whethe r
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and how much you smoke and the dr inki ng  of alcohol. A lcoho l in its elf  
seems to have no thi ng  to do with lip  cancer. At leas t, we can not find 
th at  it  h as an ything  to  do wi th  it dir ectly .

Bu t, in th e heavy smoker, pa rti cu la rly  i f he  also  has a chipped too th,  
wi th the smoke ing red ien ts th at  get into it, alcoh ol sim ply  mu ltip lie s 
the  risk , pro bably  because no more my steriou s a reason than  it  dis ­
solves some of the  a gents  in the  t ooth,  if  it can  disso lve it  t hen it  can 
get  into the tissues better .

Now, we also know  t ha t the re are  mult ipl e dif ferent  causes of  thi s. 
Cance r of the  e sophagus, we know, has  a mu ltiple  cause rel ationship.  
We also know th at  the re are  thi ng s th at  are  not know n in Am eric a 
th at  cause this  disease.

On the  bor der s of  the  Caspian Sea in Ir an  on the  sou the rn shore, 
on the  no rth ern shore , cancer  of the  esop hagus, if  you ever  knew a 
person  who ha d it, it is rare  in th is  cou ntry. More th an  ha lf  of  all 
dea ths  are  caused by i t.

We have ju st  begun to see the  mu ltiple  effect an d mu ltiple  causes  
of disease. I  am speak ing  ma inly of  th is  cancer.

Now, these certa in diseases th at  are  increase d, in one form  or 
ano the r, are  in com pet ition wi th each oth er.  Th is soun ds like  a funn y 
way  to pu t it. They are  com pet ing to claim the  life  of the exposed 
person. Th is asbestos worke r, th is  is wha t happens when  you st ar t 
wi th the very hig h levels  a nd  go down to high  exposure and go down 
to a low level. Th is high  exposure—a nd t hi s is the  first  asbestos pl an t 
in the world—the  exposure was so high  th at  p rac tic all y all the  workers  
died of pu lm onary  disease, asbestosis, tuberculosis  tied into it.

These wor kers died  so quickly  of  asbestosis th at  the y did  not have 
the tim e to develop lu ng  cancer .

I f  you reduce the cause of it, then  wh at happens is the peop le 
died of asbestosis, because th is causes a very hi gh  degree of expo sure . 
Bu t the y beg in to live lon ger so you see the  effect of  lung  cancer. I f  
you reduce exposure  a lit tle  m ore t ha n th at , t hen is when you b egin to 
see the i llness occurs.

So when we speak of red ucing  exposures, and the  testi ng  th at  is 
now being carr ied  on at  Seatt le and  e lsewhere is devoted  to try to see 
dose response to th is cause. The s ingle  agent .

The ma in th in g you do is you reduce dose, the  peop le live longer . 
Bu t th ey die of changes.

Now, in ou r test prog ram  fo r toxic subs tances, most of it is con­
cerned  wi th tes tin g, ju st  one pu re  compound, and the y want to get 
it a s pu re as they can.

I  th ink most  of us re fe r in the  papers and some place else th at  in 
tes ting, saccha rin  will cause it in mice or  rat s. The ear ly tes ts show 
wh at the  Ca nadia n tes ts show, but they  discovered th at  there  is a 
con tam ina nt in saccha rin, and  the y dis reg ard ed  th ei r evidence on the  
gro unds  th at  mavbe  it was not  sac charin th at  caused the  dam age , 
maybe it is the  con tam ina nt,  a nd  then maybe you should not condemn 
the  saccha rin  as a contam inant.

Well, it so h app ens , so fa r as I  can make out from the  repo rt,  th at  
all,  or  vi rtu al ly  all of  the  so-ca lled sac cha rins sold to th e p ubl ic c ontain 
th is  oth er subs tance. To my knowledge, it is illogica l to sav th at  you 
sho uld  not ban som eth ing  if  you thou gh t it  was going to kil l peop le 
because  you do not know which ingred ien t it was th at  did  i t.
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Now, do not  misunders tan d. I do no t know’ w hethe r the  mice  exp er i­
ment app lies to man . I  am spe aking in princ iple. And it is certa inl y 
true  w ith  ex posure th at  w orkers have.  You, prac tic all y spe aking,  c an­
no t find any  indu str ial  worke rs who have  an excess exp osure to just 
one chemica l. A lmost  alw’ays it is a m ixt ure  of  chem icals and  co mbina­
tions  of chem icals can produce  results in terms  of  cancer and oth er 
diseases which a single p ure  compound  will no t do.

There for e, if  w’e are  to tes t the  decision unde r the  Tox ic Su b­
stances Act, we must tes t mu ltip le disc losu res to which worke rs 
are  ac tua lly  exposed and not sing le purpo se compounds to which „
nobody is ev er exposed.

We, prac tic all y speaking,  cannot  pro duce a pure compound exce pt 
fo r labo ra tor y purp oses . Th is is n ot the way  people live.

We  live  in a sit ua tio n where we have mu ltiple  exposure. I t  is a «
com bination of  these exposures, n ot  one  sin gle one of them in genera l, 
th at I  thi nk  is more than  the  troub le.

I  th in k somebody asked  me wh at is o ur  most im po rtan t s ingle prob ­
lem in the testi ng  prog ram where we are  tes tin g anima ls and even 
where we ha ve h um an anim als.  I  th ink our most sing le serious p roblem 
ri ght now is  to tr y  to est ima te dose re spon se effects.

As  Dr . Selik off said , it  is folly to say if  wTe can get  down to a no 
effect level of exposure, we can never find out wh at th at  is. I t is im ­
possible to say wh at a t iny lit tle  t race  o f som eth ing  will  do. Th ere  is 
ju st  no scientific way of do ing  it.

W ha t we do have to  do is to redu ce ou r expo sures to a level where 
the ris k is min ima l. Now, th is is no t because we -want to tak e any 
risk . I t  is because wTe cann ot avoid taki ng  the r isk.

One of the  first carc inog enic age nts  known was  benz o-a-pyrene.
Th is is wh at a—w hat the chim ney sweeps had . At the time, they  
ha d small ch ild ren  to clean  t hem  out. The coal soot con tain s benzo-a- 
pyrene , an d th is  caused  th ro at  cancer .

Wh en leg islation came in and  the y would no t allow chi ldr en to be 
subjected to  th is,  t hey substitu ted  gro wn ups fo r chi ldr en in cleaning 
the chimneys.  The disease, vi rtu al ly  spe aking, disa ppeared.

Now, could we have poss ibly by any  means wha tsoever elim ina ted  
hum an exposure to benzo-a -pyrene?  The ans wer is “No.” You cannot  
clea r an y m ate ria l w ith ou t ge tting  some benzo f act or.  *

Even i f we prohib ite d manganese  fires, a for est  fire prod uces benzo- 
a-pyrene fire. I t  has been told  to me—I  do not know wh eth er it  is  ve ry 
rig id , th at  benzo-a -pyrene  is necessary  in mos t flats. Su rely, we can ­
not ban  som eth ing  that  is that  impo rta nt . ■

Now, there  a re some m an-m ade chemicals,  c hlo rin ate  h ydrocarbons , 
and these can be elim inated altogether.  I doubt th at  they acco unt fo r 
a ver y la rge pr oport ion .

The Chairman. Doctor, could you pause ?
I  t hink  maybe we will  need fo r ou r record  a glossar y of  te rm s here.
I  th in k we sho uld  have our record  reviewed so th at  we have them 

precisely .
Do you  see my  po int ?
Dr . H ammond. Would you wish  me to do it  af te rw ard or now?

I  am a te rr ib le  speller.
Benzo-a-py rene  was one of the  th ings  th at  I  men tioned. It  is more 

commonly abbre via ted  BA P,  as it  is fre quently  used.
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The Chairma n. T his  is pro duced  fro m the bu rn ing of  org ani c------
Dr . H ammond. I t  is the bu rn ing of coal, the bu rn ing of oil. I t 

produce s it. There  is some of  it  in city air . You can  bu rn  the coal, it  
comes out of  the  exhaust  pipes of automob iles,  and coal soot, and it 
results from alm ost  any  fire, bu rn ing alm ost  any  ma ter ial . I t is un i­
versal , pr ac tic all y sp eaking.

An oth er carc inogen ic agent th at  is unive rsa l is radiat ion.  There  is 
no way  in which  we can get rid  of the cause o f radiati on . Th ere  is no 
way  we can ge t th roug h grou nd  radia tio n.

w Wh en we are exposed to X -r ay s fo r any  reason, wh at we are  doing
is inc rea sin g our dosage of rad ia tio n.  I t is increased.

Now, th is  app lies  to most of the th ings  to whi ch we are  exposed 
oth er tha n a gents  which  never occur in na tur e.

« The Chairm an . Contin ue.
Dr . H ammond. I  feel very stron gly th at  we should  extend  ou r ep i­

demiology studie s of  human beings. I t is only  by stu dy ing hum an 
beings th at  we are  only  goi ng to ge t anywhere.

Now, we have  to have animal tes ts to give  some adv anced wa rning , 
the  possib le hazards th at  nobody has been exposed to befo re.

Vinylch lor ide  was men tioned. That  was discovered by a study. 
We ll, as fa r as I  know,  this  is a th in g th at  does not  occur  in na tur e 

at  al l. I t  would  obviously be s tud ied  to expose  m illio ns of peop le to it,  
or as a p rodu ct  f or  thousa nds of  i nd us tri al  workers to it wi tho ut ge t­
tin g some t est s of  it at  any time. It  is very , very fo rtu na te  th at  we have  
discovered th is  problem.

Th is we could no t stu dy  in man because man wou ld have to  be ex­
posed to som eth ing  f or  a long time  before  we could see the effects.

So animal testi ng  is ex trao rd inar ily  im po rta nt  unde r those con di­
tions. There  is no subs titu te for studies of huma n beings otherwise.

I  will  say th at  the unions  hav e been ext rem ely  coo perativ e in th is 
work . Th ey at  leas t, many  of  them, have  records goin g al l the  way back 
to 1900, eve rybo dy in the  tra de . They stu die d the roo f issue, and we 
are  intere ste d in them because  the y hav e a very, very hig h level of 
exposure, th is agent th at  I talked about, PC B.  They hav e records of 
every man w’ho ever joined  th at  union and, over  the recent  yea rs, 
when he was working,  when  he was not , on the basi s of new spapers . 

* An d thi s was a ready-made setup in o rd er  to ca rry  out these s tudies.
Stu die s of th is sor t could not have been made  except fo r those  

reco rds.  W e have  h ad  to st ar t now and go fo rw ard 20 year s b efo re we 
fou nd the  effects of th is expo sure . Th is is an enormous, trem end ous 

■w resource. An d up  un til  now, no t eno ugh  use has  been made of  it, I
believe.

The companies gener ally do not hav e the  record s da tin g back. One 
company—I might as well men tion  it. I th in k they have  had bad  
press, som eth ing  th at  was  not  th ei r fa ul t—this was the DuP on t 
Co. I t  was the  DuP on t Co. th at  fou nd  the  horrible  degree in which 
exposure to be tan ap tha lyne  increases the risk of bladde r cancer.

Well, recent ly,  in epidemiologic studies, they  are  doing,  trac in g 
th ei r w orkers,  there  is a rep or t where they tr ied to hide s ometh ing , ex ­
posu res and wh at  not, extr eme  b lad de r cancer,  some of t he ir  s tat ist ics . 
We ll, it  tu rn ed  ou t th at , un fo rtu na te ly , the y kept  a record  of  who 
had been and who had not been exposed to be tan ap tha lyn e, because 
companies or dina ril y do no t keep such reco rds.  Now the y do.
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An d when  th e companies beg in to keep them  p rope rly , it  is goin g to 
make our and  several unio ns problems  much easie r. An d acc ord ing  to 
thi s, r esea rch companies  hav e been re cor din g it.

Com panies keep pay rol ls, and  th ey know wh at de pa rtm en t the y are  
in. Th ei r payro ll is ordina ril y by depa rtm en t. They also usu ally  
hav e some health plan  or pens ion pla n or lif e insu rance plan. The 
unions  keep it. Most  of them have wh at they call  death  benefit s, a 
sma ll insurance  p olicy , bu t they also have dues  pa ying  prac tices.

Now, with modern compute rs, it wou ld cost them vi rtu al ly  no ex tra  
money, ha rd ly  any at  all,  to  co llect these two  sets of records t ogether.  
Pe rh ap s because of con fident iali ty, th is ought to be done by a th ird 
pa rty so t hat  there  wou ld be no fear  th at  the  company or the  union 
wou ld have pre jud ices ag ain st them  by havin g th is  dat a.

Bu t it  needs to  be done, and  I  th ink it can be with very  lit tle  cost. 
We  can keep a survei llan ce on what is happening , and  if  you beg in 
to  see the  death  rat es  of cancer or  any  pro duct disease,  the n we can 
tak e action befo re not too much time , and th is has been done.

I  ra th er  doubt th at  any  l egis lation is r equ ired fo r this .
I  th ink what is r equ ired  is  more to demo nstra te how useful th is  can  

be and get  the fu rthe r intere st, the  companies  an d unions. The y would 
have to work to ge the r on it.

Now, some a re alr ead y doing it. Some have expressed  g rea t inte res t. 
I  th ink there is  la rge hope. I  do not  th ink ev ery thi ng  needs to be done 
just by huge chunks  of money. No amo unt  of  money could  do thi s 
job witho ut the  coopera tion  of the  workers . And if  the  union is in ­
terested .

Sir, I  pro bab ly talked too long. T might  s top  now.
The  Chair man . You said no legis lat ion  is necessary.
You addressed th at  comment in connection wi th the  sys tem atiz ing  

of research.
Dr . H ammond. I made specific reference to ut ilizing  the  exist ing  

reco rds which are now c omp uter ized , both  in companie s and in unio ns, 
and  ju st  pu tt in g tog eth er reco rds of  two  dif fer ent sources,  th ei r life  
insu rance sources r ight  now.

The  law says th at  if  the  union  has a death  benef it fun d, which the  
unions  do, th at  the y are  required by law  to get  a copy of the  dea th 
cert ificate. So it is no t som ething confidentia l to get  them . They are 
required to.

I f  th ey t ie th is  in  and  put it on a tap e with inf orma tio n abou t how 
long  the  peop le have  been working,  say, a pr in ting  pres s, when he 
sta rte d to work, because  all these  cancers occur as a result  of long  
exposure.

So you have  to have  reco rds a lon g way back.  An d if  you do have  
the  reco rds of  the  whole industr ial  experience,  these records would 
show by wh at local they are in, wh eth er they  are working in places 
which con tain  chromates , which are normally carcinogestatio n, or 
whether th is union  ha s the pigm ent make rs.

And, if  t hey keep these reco rds tied tog eth er,  the n th is is a way  to 
make ong oing studies at vi rtu all y no  cost.

The Chair man . Now, who is in  pos ition to org anize or  to  d irect the  
sys tematic  ga ther ing of  tha t i nfo rm ation  ?

You are  on the  p riv ate  side , the American Can cer  Society------
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Dr . H ammond. We ll, Dr . Selikoff  and myself  wi th the unions— 
and  you will  hear from rep res entat ive s of the  AFD -C IO  in a mo­
men t—we a re deve lop ing  this .

Well, fra nk ly , it  is a sales job. Some of the com panies and unions  
came to  us w ith  thi s idea.

Now, the  problem  is we have to have  the  prop er  system to wor k it. 
The company reco rds usu ally  are  discar ded  as soon as somebody 
leaves the  company .

We were asked by a cotton mill th at  was wo rrie d a bou t th e byssinosis 
prob lem, and they wanted us to stu dy  it. We  said  we hav e to hav e a 
reco rd of yo ur peop le exposed.

The trouble is if  the  man  lef t th ei r employme nt, the y bu rned  the  
record. An d some of  these  people have  been in and out  of  the  same 
company for  dozens  of times. I t was ju st hopeless .

Now, th is  is a company th at  wanted to do som eth ing  about it,  and  
we told them wh at they ha d to do fro m now on was to keep  these 
reco rds and  no t destro y them.

The Chairman. W ould the N ati onal Cance r I ns ti tu te , no t t he  Gov­
ernment en tity, have  an ap pr op riate role in org an izi ng  th is  bac k­
gro und o f in for ma tio n, o f workers  records?

Dr . H ammond. In  theory , they m igh t.
The Chairma n. It  wou ld seem------
Dr . H ammond. I  do not know how else to  p ut  i t, sir.
The C hairma n. In  the ory they migh t ?
Dr . H ammond. W ell,  th is  depend s on the ab ili ty  of  inc rea sin g the 

imagina tio n of  ind ivi duals  and  wh eth er they  wa nt to coop erate .
The Chairma n. In  the ory  the y m igh t?
The Chairman . Y ou a re rel yin g on a h igh degree of  co operation.
I am just wondering  whether the need  fo r th is in form ation  is such 

th at  the re should be some d emand  un de r law that  these record s be sup­
plied. I t is no t a gr ea t burde n wi th a com puter. I t  would be much 
easie r. I t wou ld not ap pe ar  to  be one of  those b ack bre ake rs fo r ind us ­
tr y  th at  wou ld res ult  in cri tici sm th at  Government  was ki lling  
business.

I t ju st seems to me you presen t the  great est  logic in the world . An  
ord erly system must be  develop ed so th at  th e i nforma tio n th at  we need 
which is  there, can be uti lize d.

Dr . H ammond. Some of it is in Gover nm ent  files. Maybe I  shou ld 
not  say this , bu t I  rea lly  have  to.

In  th is I th ink the  committee was set up  by Congres s, i t m ay be yo ur 
bill,  the  Coal Min ers Hea lth  and Sa fety  Resea rch  Com mittee.

The Chairma n. Well , the  commit tee does no t disc laim  th at  bi rth  
was here. Yes ; that  is ours .

Dr.  H ammond. You know wh at your  ma ndate  was to  th at  
committee.

I  mentioned 1 moment ago th at  we do no t ge t those.
The real effect  of  the exposure fro m th e coal minin g, th e reco rd. 

Now, these records which, we la te r found out , were in the possession 
of  t he  G overnm ent , the y were in th e posses sion of  t he  social  sec uri ty 
boa rd. An d I knew a good deal  about it  because fo r a lon g tim e I  
made an indu str ia l hyg iene stu dy  of  th at board  when  the y were  
havin g some prob lems. Th ere  was a rep res en tat ive  of  t he  socia l secu­
ri ty  board  upon the com mit tee of  which  I  speak . I  th in k he was  an
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observer.  We talk ed  t o him , and  he said  he did  n ot  see th at  an ything  
could be done.

So D r. Selikoff and I  v isi ted  th e social securi ty board  headquarte rs.  
They took  a gr ea t int ere st,  and  said  th is  law was such th at  it was 
requ ested by the  committee. They even call ed in a com puter  m an and  
worked  ou t th e p rog ram . H e sa id it  wou ld pro bab ly tak e about ha lf  an  
hour  of co mpute r time.

I  am no t div ulg ing any conf iden tial inf orm ation . W ha t the y had 
was th e employee’s reco rd, the  coal  min ers  ind ivi dual records. By the  
tim e the y ge t these  toge ther  and  get death  rates,  poss ibly an ho ur ’s 
time. And  they  said  they would be g lad  to do i t.

Al l tha t was requ ired was l ega lly the y would have  to  hav e a reque st, 
ju st a le tte r ask ing  th em to do it, signed by somebody, by the Hea lth  
De partm ent of  the  Governm ent.

Well, af te r 2 years, the y neve r had tim e to wr ite  the  let ter , un fo r­
tun ate ly.  Do not a sk me why.

Well, you asked me wh eth er the re is some agency to do this . We ll, 
I  said  it is the ore tically possible. You  also have to hav e an intere st.  
You  also have to have a lit tle  ene rgy, and  you hav e to w’rite  a let ter . 
I  do not know w ha t agency w ould  do it.

I  would tel l you one th at  I  have gr ea t confidence in is NIO SH , 
because  i t has an energe tic gro up, b ril lia nt , and honest and fine scien­
tis ts  to head it.

Th is office, I do no t ha ve an y confidence in.
The Chair man . Wh at  is th e -----
Dr . H ammond. T he  agen cy I am spe aking  of  is now NIO SH .
The Chair man . W ha t are  the  logical  governmental agencies th at  

should be invo lved  the re?  The Na tio na l In st itut e of  Occup atio nal  
Sa fet y and  He al th , I  should th ink , wou ld be centr al to  the de lib era ­
tions here .

NIO SH , N CI , all  have a par t.
Dr . H ammond. I t is not jus t the  cancer  prob lem. I t pr im ar ily  is a 

scient ific problem.
Now, obviously, I  cann ot say. Ju st  w ha t I  h ave  seen of the  research  

pro gra ms , and I  did  see som eth ing  of it,  if  I  were  per son ally asked 
for a reco mmendation I  would  come up with NIO SH  at the  moment.

Bu t th is  is a mat ter whether the y hav e competence at  the head of 
it—t his  is difficult to  answer.

The Chair man . I t  i s not  easy. Ce rta inl y, th e Na tional In st itut e of 
Occ upa tion al Sa fet y and  He al th  is involved wi th a bro ad environ­
ment.

Dr . H ammond. Yes.
The Chairma n. N ow, I  can see we hav e a class ical problem  here .
Dr . H ammond. Yes.
The Chairma n. O f a jo int op po rtu ni ty  and responsibil ity  too.
Dr . H ammond. Yes.
I  have  a fee ling—well, fo r scientific  problem s to be solved, the y 

can or igi na te from a commit tee and  be discussed in a co mmittee , but it  
cannot  be done  by a committee. I t  has  to be somebody. You  hav e to  
hav e a pr inc ipal inv est iga tor  who  rea lly  tak es  an in ter es t in it. You  
can not  fa rm  i t out t o some co ntr act ors  a nd get it  done wi th any value 
at  all.

Th is tes tin g, and  N IH  ha s done  i t wi thou t the  benefit of a s cien tist . 
Yes; I am on a committ ee th at  t ell s the m wh at  t o do and th e res t of
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it, along w ith  ot he r people. You  ca nnot do it  unless i t i s done properl y, 
unless some one p erso n who is intel lig en t in the  tr ad e tak es an in ter es t 
in it  a nd becomes the  pr incipa l inv est iga tor . Other  tha n th at , I  th in k 
you are  throwi ng  away your money and com ing up with  th e wrong  
answers.

The Chairman. You know, to fu rther  complic ate  the  un de rst an din g 
in thi s area, you add ressed  y ourse lf to mul tip le  causes . And  c ertain ly 
the  working env ironm ent  is one th at  we are  pa rt icul ar ly  concerned 
with .

Dr.  H ammond. Yes.
« The  Chair man . The oth er causes you  tal ke d about, th e pr ed is­

pos ition th roug h hered ita ry  str ain s.
Believe it  or not , th at  is also one of  the ac tiv itie s of  th is fu ll com­

mittee in our  hea lth  respons ibil ities.
* Th is com mit tee has  the  responsi bil ity  of deali ng  wi th  a working

env ironm ent  and env ironm ental agents in the  workp lace th at  are  
cau sing occupa tion al diseases.

One of  o ur  o bjec tives in these heari ngs is t o bu ild  a founda tio n fo r 
com pensation to the  worker, to h is f am ily , based on th e fac t of a  disease 
ar ising  out  of  and  in the  course of his  emp loymen t. We  do no t have 
any  natio na l worke rs’ com pensation sta nd ards  laws. An d ye t th at  
is one of the  th ing s th at  we know sho uld  be part  of ou r objec tives .

Now, I am le ft  w ith  a jud gm ental  conc lusion from both of  you doc­
tor s th at  we hav e a lot of  work before  us to un de rst and how we can 
best  make a contr ibu tion. We  m ust  no t only  un de rst an d wh at  is hap ­
penin g to  peop le, bu t wi thin ou r responsi bil ity , wh at we can  do to 
relieve th e harshne ss and the ha rdsh ips that  exist.

Work ers ’ compensation is one way. That  is at  least money rel ief , 
pe rhaps t reatmen t reli ef.

Th ere  are  othe r areas, of course, th at may  or  may  not be our  
respon sib ility. T hi s is a ll i nvaluable to  us.

Tha nk  you very much.
As I said  to Dr . Selikoff, I  would hop e th a t when we get  int o im­

ponderables way over o ur  head , you can  help  us.
We now hav e Jacob daym an  fro m the  In du st rial  Un ion Dep ar t­

ment, A FL-C IO , who is a fre quent co nt rib utor  to  our  hearings. I  was 
say ing  D r. daym an. Probably you are  a doc tor  of d ist inc tio n, are  you 
not , Ja ke ?

Glad t o have  you back.

STATEMENT OF JACOB CLAYMAN, SEC RET ARY-TREA SUR ER,  IN ­
DUSTRIAL UNION DEP ART MENT,  AFI ^C IO ; ACCOMPANIED BY
SHELDON W. SAMUELS, DIRE CTOR OF HEAL TH , SAFETY, AND
ENV IRONMENT

Mr. Clayman. Mr. Ch airma n, I hav e wi th me today She ldon Sa m­
uels, who is the  Di recto r of  ou r De pa rtm en t of He al th , Sa fet y, and 
Envir onme nt,  who is ou r ex pe rt on th is  and oth er issues of  th is  
na tur e.

Fi rs t,  quickly , if  I may make  a nongerm ane  observa tion .
I have been th inking , as we listened th is  m orn ing , and as you hav e 

2 more day s of  tes tim ony on th is issue, how splen did ly the  Occup a­
tio na l Sa fe ty  and Hea lth  Ac t has opened up a new ex tra ordina ry
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remarkable discourse tha t probably we would not have thought about, or need concern ourselves about, had not tha t law become the law of the land. And while th is is not puffery, I  want to again—I want to take every occasion that  I can—to thank you for your role in the passage of tha t act and the role of Senator Ja vits who supported you so valiantly  when the law was passed.
Having  said that , it is a little bit ironic tha t on the floor of the Senate today, as we consider the appropriation bill, we worry this morning as to whether the Senate may cut away from us protection of workers. I  hope it does not come to pass. But we always have that fear.
Although this law, I think, ultimately will be proclaimed as one of the landmark legislative efforts of the 1970’s. notwithstanding there are all kinds of petty carping, constant tugging  and pulling and efforts to depreciate the law. Well, that  is what I wanted to quickly say, a l­though it is hardly germane at the moment.
Mr. Chairman, I  will quickly try to read portions of this testimony because I know time is-----
The Chairman. Well, you are right. The bell ju st rang for a record vote over there. So we will see what we can do within 7 minutes. OK.Mr. Clayman. All right .
The Chairman. And then we will see whether we should have a return to your testimony.
Mr. Clayman. Very good. We shall wait.
The Chairman. Perhaps tomorrow morning.
Mr. Clayman. You want me to go in 7 minutes ?
The Chairman. Yes, and then I will have to run  over and vote.Mr. Clayman. In 7 minutes I  will simply tell you essentially what we are tryin g to do.
The Chairman. D o I  have a copy? I do have a copy. I have not read it yet.
Mr. Clayman. T assume tha t you are going to read it and then you will be enlightened and act accordingly, of course.
We want to submit both the preliminary testimony and the sup­plementary testimony for the record. What has been made obvious and, in essence, what we repeat in our testimony is the thesis tha t we heard this morning, from Dr. Selikoff and Dr. Hammond, tha t there literal ly are potential millions, indeed there may be, in fact, millions—we talked about at least 6 million workers at high risk, who were exposed to hazardous materials tha t may affect t heir  health in the future. We say this in many ways in our testimony.
It  applies to a whole range of sicknesses, known and potential. And so I  am going to  simply go over to our list of recommendations which appears on page 7, which I can read in just a couple of minutes.1. We request that this committee begin the serious study of what needs to be done legislatively to manage high  r isk groups of workers. A special effort is justified, and tha t is obvious.
2- The rights  of workers to the records of their own exposures and medical data, which you gave us in OSHA, need to be imple­mented. L ittle else can be in itiated until this occurs. We have begged for th is implementation for 6 years. Only now do we have ultimately some hope of achieving it.
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3. Legislation to utilize IRS  and the social security system is being 
proposed for use in defining high risk groups and notify ing the 
individuals in them of thei r past exposures and the necessity for 
surveillance. We are mindful of the need to protect confidentiality. 
This can be accomplished without crippling legitimate investigation. 
We ask tha t you examine these proposals and prevent precipitous 
legislation focused only on the confidentiality issue.

4. The agency with primary  responsibility for attacking this prob­
lem is NIOSH. The agency has not and cannot respond adequately 
while it is operationally at the bureau level in HEW . We request your  
assistance in effecting an immediate upgrading of NIO SH so tha t 
its Director can come under the direct supervision of the Secretary. 
Expansion of the agency is indicated. But this will not occur— 
regardless of the funds and positions provided—unless the severe 
morale and adminis trative problems related to the subordination 
of NIO SH within the -Center for Disease Control are solved. The 
funds and personnel for this task need simply be trans ferred from 
the obviously disinterested agencies with overlapping mandates in 
NIH . This could occur at the rate of $10 million per year i f NIO SH 
were healthy enough to expand.

5. There must be a realization t hat  at this time only demonstration 
projects are feasible or legally possible. Nevertheless, we must begin 
work toward a permanent public/private system of national  sur­
veillance and care.

6. We must act now to be sure tha t when such a system evolves the 
required personnel will be available. Therefore, immediate correc­
tive legislation is necessary th at would require a school of medicine 
or public health to provide at least fundamental preparation of th eir 
students in environmental and occupational health as a condition 
of Federal financial assistance.

Incidently, we shall be happy to respond in writing to any ques­
tions which the Chair  may have.

The Chairman. I appreciate tha t, and I  do have some, and we would 
like to submit them.

Mr. Clayman. Very good. We will appreciate hearing from you.
The Chairman. You are calling really for a governmental level 

for NIO SH tha t the NI EH S has, is that it ?
Mr. Clayman. Exactly.
The Chairman. Which got the highest praise from Dr. Hammond 

a moment ago.
Mr. Clayman. Our feeling is tha t of the agencies being considered, 

it is not one of the priori ty agencies, therefore the issue itself  is not 
one of the priority issues.

The Chairman. Have you talked to Dr. Hammond about this ?
Mr. Clayman. I must confess we have not.
The Chairman. While you are here, why not have an informal 

discussion and then talk to me later?
Mr. Clayman. I must correct my statement.
In fact, I  did not have such conferences, but Sheldon Samuels did.
The Chairman. Perhaps we could have a little  supplement here 

that I could see.
[The prepared statement of Mr. Clayman and the supplement re­

ferred to follows:]
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Mr. Chairman, I appreciate the opportunity to bring to your attention

a problem which has troubled us for a long ti me.

Traditionally the problem of workers health has been approached leg is­

latively by concentrating on prevention through regulation and education (OSHA),

financing of health c are  (national health insurance), and compensation to r e ­

place lost income to enable rehabilitation (workers  compensation) .

All of these  approaches are crit ica lly  nece ssary.  Since the passage

of OSHA, however, for the f irst  time  we a re getting a glimpse of the total

situation. It is  much worse  than we eve r conceived when the Act was going

through this Committee. Moreover, while we can adjust our objectives for

OSHA, NHI and compensation to our new perception of the prob lems before

us, there is a g laring  gap in the system which we have tried to const ric t.

What a re we talking about? We are  talking about millions of worke rs

whose past  exposures have placed them at high ris k of developing occupational

dis eas e. We a re talking about a t least six million workers  in high ca ncer

risk groups alone. We have no idea about how many are  a t r isk  for other

irr evers ibl e dis eases . We a re talking about wo rkers for whom a perfect

OSHA can do nothing - - for these millions it is too la te. We a re  talking

about workers who do not yet have clinical disease and, therefore, could

not be aided by a pe rfect insurance  and compensation program.

The conventional problems we face: medical training, services,

faci lities  and personnel  -- will continue to be aggravated by the disco v­

eri es  enabled by the Occupational Safety and Health Act, including the

rediscovery  of bystander and family effects of occupational expo sure.
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The well-publicized controversies revolving around a few thousand

unnotified workers  who had been exposed to beta-napthylamine are  dwarfed

by s imilar issues involving millions of workers. Special brown lung 

(byssinosis) and white lung (asbestos is) programs already have been proposed

Occupational disease has been establi shed for cen tur ies . But it was

only with the passage of the Occupational Safety and Health Act - - little

more than six years ago - - that significant p rog ress has been made in the

identification of a la rge number of environmental agents associated  with

irrevers ible occupational dis ease . Predic tion s ridiculed  and ignored for

many ye ars  are  being re alized. Unless we achieve an amendment to the

laws of nature, without preventive, pre -cli nical and clinical intervention 

the biological implications of the past and c urrent  trends of essential ly 

uncontrolled indus trial production could mean widespread di sa st er .

For  example, a well-defined carcinogenic process is coking. A

number of coke oven emissions have been defined individually as can cer -

producing, the curre nt work population is known (30,000) as well as the

potentially exposed population (270,000 over 45 years @ 20 percent work­

force turnover).

Asbestos also is well-described in the lite rature . Currently one

million workers  are  heavily exposed to asbestos from clutch and brake

lining maintenance alone. Another half million a re heavily exposed in mining,

milling, fabrication and construc tion. Most foreboding is the understand­

ing that of the pas t one million asbestos-exposed shipyard workers , as

many as 600,000 may develop asb estos- rela ted  d isease.
-2-
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In World War II some 400,000 worke rs were exposed to asbe stos  in 

the Brooklyn Navy Yard . One hundred ten thousand were heavily exposed. 

While no one knows the fate  of these men and women, a prospec tive study 

by Mount Sinai of 1, 249 asbestos workers (large ly in the 20's,  30's  and 

40’s studied for seven years) reveals the pa ttern we might expect: .59

* cases of lung cance r (of which 57 are  dead) and 31 cases of mesothelioma 

(of which 31 a re dead). In this  c ase, we have failed to inte rvene suc cess-

* fully because we do not know how. A mesothelioma project sponsored  by 

labor and management is currently  underway at  Mt. Sinai -- project to 

provide some of the missing  knowledge. In most ca ses  we fail to even 

try . In at leas t one case we failed to in tervene successfully  even when

we knew how.

In Tyler, Texas, one high-risk group of asbestos workers , employed 

1954-1972 in an asbestos factory, has been placed under surveillance by 

NCI through the East  Texas Chest Hospital as a demonstra tion pro ject.

The group was identified and most members trace d by NIOSH. After two 

yea rs and about $3 million, very li ttle has been demonstrated  that can o r 

should be tr ans fer red  to a sim ilar situa tion. Nothing occurred which will

make any significant difference in the fate of the 850 individuals concerned.

* Most rev iewers of the NCI-sponsored program consider the project a failure 

and recommend that i t be phased out. This is not the case in another NCI

> demonstration  project.

There is some evidence that approximately one-eighth of all deaths

among groups of vinyl chloride polymerization workers will be of hepatic 
-3-
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ang iosarcoma, and p erhaps  others  among them will  die  in excess of b roncho­

genic carcinoma, brain  tumors  and lymphom as. Perhaps 30,00 0 such in ­

divid uals  ar e known to be at ri sk  and, if incidence of neoplasms is found to

be sign ificantly  inc rea sed  among polyvinyl chlorid e fab rica tion  w ork ers , 

that  number could grow to one mill ion individuals  exposed in the pa st .

Efforts at ea rly  diagnos is of hepatic  angiosa rcoma among vinyl 

chlorid e exposed  worke rs have fai led . Neither avai lable  liv er  function 

tests  nor  rad io- iso top e scre enin g, nor  clinic al exam inations,  have thus 

fa r allowed diagnosi s of th is fatal  tumo r at a time when interventio n might

have some chance of s uc ce ss .

In Louisvil le, Ky., large groups of c ur rent  and form er vinyl chlo ride  

poly mer izat ion work ers  have been brought  under observa tion  in an intensive 

study by the University  of L oui svi lle.  Ini tia l experience  sugges ts that  none 

of the avai labl e tools provide diagnosis of an giosarc oma or  other neop lasm s 

(lung, bra in,  lymphoma) ea rly  enough to allow hope f or effective tre atmen t.

Reviewers of the pro jec t, which also is spon sored by NCI, ar e hopeful that

new tools will  evolve from this  study.

These  ar e exam ples of hi gh -ri sk  populations uncovered sinc e the pas sage

of OSHA and what is being done to aid the m.  But for mill ions  of wo rkers and

the ir fam ilie s, the re is no definable  p rog ram  of no tification, surve illa nce

and c lin ica l exten sion .

What we mean by a high risk  population is mos t e as ily  denoted by

exa mp les . At th is time we are dea ling with a loose ly defined  concep t. It 

-4 -
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is not possible to provide a meaningful estima te of the tota l number in all 

populations because  of the lack of data, the continuous addition of new agents 

and proce sses to the "known" li st, and the necessary assumption that large 

numbers of workers are  in more than one population because of multiple

exposures.

• Never theless it is  fair  to say that millions of people are at high ris k

and can be expected to die of cancer and other  irre versible  d isea ses  at

• increasing rat es proportionate to the rat e of the indust rial development 

of the past forty-five ye ar s.

But it is also fair  to say that not everyone in a high r isk  population 

will develop an envi ronmentally- related  irre versible  d isease . Rates 

depend upon factors of individual biology and individual environment, such 

as heredity , duration of exposure, differences in the biological activ ities  

of the agents themselves  or their metabol ites, and the mode of e xposure.

We have not created an apparatus in government or in the pr i/a te  

sec tor  aimed at reducing the risk of environmental exposure in the com­

munity and workplace through intervention . Some prog ress has been made

in clinical res ear ch and the delivery of the therapeutic tools thus crea ted.

But these activ ities  in most institutions are  untied to environmenta l health

» and deal with disease essentially  a t the end of i ts development. What we

are now faced with is  the problem of filling in the gap. Even if effect ive,

•  intervention usually will come too late to prevent the initiation of disea se

development for most members of high risk groups. But the process  

must begin.

-5-
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This gap is difficult to close  since it requires enlightened and 

aggressive  leadership to achieve a community of ef forts necessa ry to 

overcome the instinc t for  administrative pettiness and organizat ional

chauvinism that haunts large scale operations.

The t ime gap is most c rit ica l. We simply have not learned to address 

ourselves to the problem ear ly enough.

One of the most important concepts repeated ly established is the 

long period of c linical  latency between onset  of exposure (or, perhaps  

more accura tely, "effective exposure") and evidence of clinica l d isease . 

This "sil ent period" between initial effective exposure and the discovery

of disease is of more than theoretica l int ere st.  It offers an opportunity, 

a possibility  -- because of the delayed appearance implied -- that in te r­

vention during th is time might be successful in breaking the chain of 

events between exposure to an agent and uncontrollable disease. While 

there are  no guarantees, we should at leas t t ry  to break at leas t some

of die links in that chain.

The fru itfulness of interrupting  disease  development is found in 

the observation  of Marvin Schneiderman, that we can expect nearly 10,000

deaths from bladder cancer and that more than half of these lives can be

saved by exis ting methods of early detection.

The despera te need for an integrated industr ial-com munity program 

aimed a t early detection of pre-c linical disease rece ives  scant  a ttention . 

But such a program either by i tse lf or as pa rt of a broader national health

program cannot be administered by the appara tus now in place.
-6-
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The questions which I have ra ised  will not be answered this morning. 

Our submission for the record consi sts of an evaluation of the four demon­

stra tions of which we are aware, but these only amplify what I have already

said .

I would like to conclude, there fore , by making a few concrete sug­

gestions that will enable a ll of us to begin to fill  the gap through which 

millions of uncared for workers are  fa lling.

1. We request that this Committee begin the serious study of what 

needs to be done to manage high risk groups of wo rkers . A special effort  

is justif ied.

2. The r ights of workers  to the reco rds of thei r own exposures and 

medical data, which you gave us in OSHA, need to be implemented. Little  

else can be initiated until this occ urs . We have begged for  this implementa­

tion for six y ea rs . Only now do we have hope.

3. Legislation to utilize IRS and the Social Security System is being 

proposed for use in defining high risk groups and notifying the individuals 

in them of thei r p ast exposures and the necess ity for surv eillance.  We

are  mindful of the need to p rotect confidentiality. This can be accomplished 

without crippling ligitimate invest igation . We ask  tha t you examine this 

legislation and prevent precipi tous legislation focused only on the con­

fidentiality issu e.

4. The agency with primary responsibil ity for attacking this problem 

is NIOSH. The agency has not and can not respond adequately while i t is 

operationally at the bureau level in HEW. We request your a ssis tance in
-7-
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effecting an immediate upgrading of NIOSH so that its dir ector can come

under the dir ect supervision of the Se cret ary. Obviously expansion of 

the agency is  indicated. But, this wi ll not occur (reg ard less  of the funds 

and posi tions provided) unless the severe morale  and administrative  p rob ­

lems that plague the agency a re solved. The funds and personnel for this 

task need simply be t ransferred  from the obviously dis inte rested agencies 

in NIH. This could occur at the rate  of $10 million p er yea r jf  NIOSH were 

healthy enough to expand. At this time they are barely able to spend 

effectively funds you have a l ready given them .

5. There must be a realization  that at th is time only demonstration

projects are feasible or legally possib le. Nevertheless, we must  begin 

work toward a permanent public/p rivate system of national surveillance

and ca re .

6. We must act now to be su re that when such a system evolves the

required personnel will be availab le. Therefore , immediate cor rect ive 

legisla tion is necessa ry that would require a school of medicine or public 

health to provide at leas t fundamental pre para tion of their  students in

occupational health as a condition of federal, financial ass ista nce .

-8-
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The Record of Fa ilu re

As die stud ies of Sturgis  and o the rs show, concern  about the man age­

ment of high r isk occupational groups is not new. In public health w ell -do c­

umented program s have been conducted  in the field of contagious and genetic  

dis ea se s. The differen ce is that  to date, in con tra st to suc ces s in publ ic 

heal th, the pro gra ms  in occupational heal th generally have fai led . These 

fa ilu re s,  howeve r, are not a f ai r te st  of feasibility  since so few s erious

efforts  have taken p lace .

Among the effort s in o ccupa tional  health that  have failed , hal f-hear ted

com mitm ent is the pr im ary cau se of the negative re su lt s.

In a study of Card iov ascula r Disease and Environmental Exposures 

by Kenneth Rosenman,  M .D ., for the Ind ust rial  Union Department, the 

author  points out that  of 4000 gran ts act ive in 1975 funded by the National 

He art  and Lung Inst itute (NHLI), only twenty w ere  rel ate d to e nvironment and hea rt . 

More rec ent ly,  in a national conference , NHLI has pressed for the use of the 

workplace in h ypertension  scre ening,  but has refused to look a t the pr ev ­

alence  of  hypertension relat ed  to workplace ex po su res.

Repeated attempts  to ser iou sly  involve the National Inst itute of Child 

Health  and Human Development in stud ies of r eproductiv e effe cts  of work­

plac e envi ronm ents have als o fai led .

The rec ord  of the National Cancer Ins titu te has not been as dis mal.

But here  the evidence  of need is so overw helming a s to p rec lude tota l inat tention .

Worke rs exposed to essen tia lly  unregula ted Bixgle agents (Table  I) 

amount to 6,30 2, 200. Millions of other s ar e and have been exposed  to the  

16 regula ted agents,  the regu lated process (coking) and unregula ted pr o­

ce ss es  such as ethanol and Isopropyl alcoho l r e f in in g and aluminum reduct ion .
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A pr im ary  respon se of NCI has been to d evi se program s of behavioral mod­

ifica tion,  i .e . ,  to p lace  the burden o f control on the  w orker both in the pre ­

vention and managemen t of occup ational ca nc er . About $3 million is being

wasted in th is eff ort .

Money is  not a p roblem at NCI. A ma jor  e ffo rt in the management  of 

high r isk groups can begin by re -program mi ng  the mill ions  of do lla rs  being 

spent on "education and research " fa ilu res conducted  by NCI direc tly  and in

conjunction with CDC, NIOSH and OSH A.

The failu res ar e caused by three fundamenta l e rr ors : the assumption

that  the  pr im ary cause s of occupat ional cancer  ar e the per son al habits of 

the w ork er;  the assu mpt ion that  the exi stin g network of labo r education and 

comm unica tion should be by-passed;  the co ve rt bel ief tha t w ork ers  should 

accept  a higher  leve l of r isk in th ei r jobs .

-2-
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TABLE I

Selec ted  High Ca nc er  Risk Pop ulat ions  by Ex po sure to Sing le Ca rcinogenic  
Agents in the  W orkp lac e. Un reg ula ted  (No Pe rm an en t OSHA S tandard)

AGENT

Benzene

Inorga nic Ar senic

Cu ttin g O ils  (N itrosam ines)

Eth yle ne Dib rom ide

Ch roma te Pigments

Tr ichloroe thylen e (TCE)

Hexav alent Chrom ium

Cad mium

2- Ni tro propane

Ep ich lorohydr in

Ch lorofo rm

Beryll ium

N -phenyl -B -naphthylamine

Po lyc hlo rin ate d Biphenyls (PCB) 

Hexam eth ylp hosoho ric tri am ide  (HMPA)

Ch lor op ren e

4.4 *-d iam ino dip henylmeth ane (DDM) 

Di me thylcarbam oy lch lorid e (DMCC)

POPULATION AT RISK 
c

2,00 0,00 0
c

1,5 00,000
i

780,000
1

660,000
i

550,000
i

280 ,000
c

175,000
c

100,000
i

100,000
c

50,000
i

40 ,000
c

30,000
I

15,000
i

12,000
I

5,0 00
i

2, 500
i

2,5 00
i

200

6,30 2,  200

c
NIOSH C ri te ri a  Docum ent Est im ate 

i
NIOSH I ntell ige nce A le rt  Est im ate
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A sim ilar  fa ilure was pinpointed by the Intervention Programs Review 

Committee on April 18-19, 1977, on a projec t contracted to Stanford Research 

Insti tute.  The project title is "A Survey of Exposure to Chemical Carcinogens

and Recommended Control and Intervention Programs." The goal of the pro­

ject was to prepare a monograph on four substances identified as key chemical 

«  carcinogens and to identify pract ical  methods for reducing exposure and im ­

plementing a cancer control and prevention prog ram. The r eview ers found

• the monographs disappointing, and the educational aspects especially weak - - 

despite the fact that only th ree of the four monographs were prepa red even in

draft  fo rm. Only one month remains on die two year contract, which has 

cost  us more than $1,590,000. The consensus was that NCI has invested too

much to turn back, but that a new competitive contract be let for bidding to

complete the original intent of the pro gra m.

The Tyler, Texas Failure

The Tyler  program began in the qaring of 1974 with a cohort of 878 

exposed workers. A new group of 165, nearly 16% of the total, was a ppar­

ently discovered in October 1974. These are  the so-ca lled Manpower group.

A serious problem of omission is illus trated by this episode.

Temporary workers at the plant were hired from Manpower for periods

*  from one day to s everal weeks . The plant management did not consider  these 

men par t of the workforce. A quote from the Tyler  Quarter ly Report of

w March 6, 1975, refl ects  the possibil ities of such a s ituation.

"One of these Manpower employees was found to have asbestos 
or ferruginous bodies present in his sputum and records in­
dicate  his  only exposure to raw asbestos fibe rs occured in 1965. 
This patient worked one eight-hour  shift at the Ty ler Pittsburgh- 
Coming Plant, unloading bags of raw asbestos from railroad  
cars .'*

-3-
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In the la tes t quart erl y rep or t from  Tyler , fully 38% (261/683) of

exposed  w ork ers  have evidence of ferrug inous bodies on sputum exam ination.

In con tra st only 1 of 176 cont rol sub ject s had such evid ence . The prese nce  

of such ferruginous bodies is susp icious of heavy asb esto s exposure,  and 

bodes ill for  that substantia l frac tion  of exposed worke rs in t erms of th eir

future  likelihood of contra ctin g lung ca ncer  and meso thelioma and asbe sto s

relate d ill ne ss .

This  conclusion  is suppor ted by othe r evid ence. Of the fi rs t two 

hundred worke rs examined only 10% had normal  x- ra ys . Fully  51% had one 

or  more  of the  four cr iter ia  for diagnosing  a sbest os is relate d chest x -ra y

changes  and al most one -thi rd of those had sign ificant changes (15% of total) .

32% had s igni fican t loss of pulmonary function.

The Report on Ad ministra tion quotes the pro gra m di recto r, Mr. John 

Mi ller , to the effect that; some wo rke rs ref use  to p art icipate because of fear  

the Eas t T exas Chest Hospita l is on the side  of the company. To merely  

rec ord tha t co ncern is not enough. Yet in all subsequent repo rts  we find

no repo rt of s igni fican t e ffort to remove that fear  o r its cau ses , except 

one . Eighteen  months into the pro gram,  a former  company foreman  was hired  

as an aide to go along on family vi si ts .

The concern  of some wo rke rs about the motiva tions of the program 

par tic ipa nts  goes dee per  than a simple quest ion of company bia s. In addition, 

the re is the fundamental prob lem of con fiden tiali ty of r ec ord s. Fo rm er  

employee Walk er sta tes , "Some (the) f ormer  associa tes  at the asb esto s 

plan t have found it  di fficu lt to find new work because  of th eir  his tor y of having

-4 -
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worked in an asb esto s plan t."  Thi s is an old sto ry -- what company would 

today knowingly hire  a man with a h istory  of elevated  occupational asb estos 

exposure and run the ri sk  of  com pensation  litigation if he gets  sick  la ter on?

The usua l explanation of wo rke r refusa l to e nter  stud ies is that  they 

don’t c ar e,  or  don' t believe they, have a p rob lem . Yet they may simply be 

obeying the fi rs t law of se lf- in te re st  in such re fusa l.

In the fi rs t ye ar  of the contr ac t 563 of the exposed  population (perm­

anent and Manpower tem porar ies ) were given the init ial  examination and 

work-up.  Since tha t time, prog ress  has been slow . In fac t, during the full 

year  from Feb rua ry 1976 to Febru ary  1977 it was nea rly  n on- exi stent.  A tota l

of only 13 w ork ers  w ere  given thei r init ial  exam. Furth erm ore  it is not as

if everyone to be co ntacted lived a grea t d ista nce  away. Of the 251 wo rke rs 

identi fied for contact  in Febru ary  1976, 57 lived in T yle r itse lf, 49 more

within 50 m iles, and 37 more within 100 m ile s.

Despite  the specific  inten t of the contrac t that  w orker education and 

inte rven tion p rog ram s be given ma jor  empha sis,  the effort  has badly lagged. 

During the fi rs t two months of the pro jec t, 10 meet ings  were held with about 

200 of the exposed wo rke rs to Inform them of the pro jec t d eta ils , and d is ­

cuss  asb estos haza rds. After  this  laudable star t,  we find fro m the Qu arterly 

Reports  tha t only 10 more such meetings  have taken place dur ing the next 30 

mon ths. At the same time educat ion and meet ings  for staf f mem bers has

bloss omed to the extent that  a ttendance  a t 20-25 pro fes sional  meet ings  is

rec ord ed in the same Quarterly Reports , only some of which w ere for  

pre sen atlons of the work. Tr ips ar e listed to Mayo Clinic,  medical con-

-5-



ventlons in C aliforn ia, Cincinnati, Boston, New Orleans,  and one speech  in 

Puerto  Rico . Our  purpose  i s not to c rit ic ize attendance at  m edica l meetin gs.  

Rather it is to question the rel ative leve l of ef for t expended to contact and 

coun sel the w ork ers , which af te r all,  is the major goal of the proje ct.  Thus 

we r ead  in the final par agraph  of the Annual Report  f or the p ro ject 's second 

year  that  "We await implementa tion of the Smoking Control, Health Edu ca­

tion, and S tati stic al Cen ter co nt racts."

There  is even some question about the legit imac y of these  supplemental 

co nt racts.  The patchwork its elf  may be defective.

No smoking educat ion program was sta rte d for  two ye ars, no fam ily

exam s have been p erfo rmed,  no protype educational ma ter ial s have been

developed, no de term ination  of asbesto s fiber type has been completed, 

and a s of F ebrua ry 27, 1977, only 61% of the exposed w ork ers  have been 

seen  fo r the fi rs t tim e. This is at a c os t of ne ar ly $3000 pe r w orker ex am .

We agree with the 1977 rev iew ers  of the contr ac t tha t the proje ct should 

not be cont inued as it is pre sen tly  c onsti tut ed .

The tragedy  a t Ty ier  was a p roduct of community di sint er es t. And

even now, as their  ultim ate wages ar e being coll ecte d, these wo rke rs ar e

being cheated by the same comm unity .. .aid ed and abetted by the National

Cancer Ins titu te.

Hope in Louisvil le

The vinyl chlorid e worke r study at the Goodrich Plant in Louisville

app ears to be the best designed and implemented of a ll the dem ons trat ion
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projects we looked a t. Even so, there  are  several  m atter s of serious con­

cern to us in the way the program is stru ctured . The Merit Peer Review 

Report of April 18, 1977, states that 300 pr ior  employees historie s and 

physicals of the 600 goal have been completed. This is in con tras t to the 

total number of previous employees of 5,000 mentioned in the same p ara -

« graph.

We believe a g rea ter  effort must be made to include all past workers 

* if possible.Since improvements in environmental conditions at plants have

generally occurred over the la st 15-20 years, often the workers with the 

greatest burden of m an-year unit exposures are  o lder employees who may 

be ret ired or who left ea rly. These people must be identified and test ed .

The reviewers overall were  impressed by the quality and scope of 

the pro gram. One major crit icism is that the health education component 

is not equal in quality to the medical effor t. This crit icism can be jus tly 

leveled a t each of the programs we examined. No one seems to have the 

prop er tools or materia ls to perform this job of education, counseling, and 

worker  intervention at the present time. But ultimately if the scientific 

data is to be tr ansla ted into effective protection of worker health and in­

terruption  of the exposure-disea se progression, this task is the cr itic al

link.

Yet this link will not be forged by failing to involve the established 

a  network of labor educators that NCI consistently has chosen to ignore.
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The Louisville program is currently evaluating over 48 biochemical

tes ts in an attempt to identify the e arl ies t markers of occupational disease.

Many will not be useful, but in this e arl ies t stage of investigation we be­

lieve that extensive testing, even of procedures with a small chance of being

successful is important, in order not to miss a previously unsuspected co r­

relation that may be of significant value. Therefore we expect demonstration

projects to be somewhat more comprehensive and expensive than the system

that will evolve as time goes on. Later  more standardized protocols may be 

establish ed. In Louisville the plant physician noticed a crippling  hand 

condition called acroosteolysis among vinyl chloride workers in 1964. The

fir st deaths from liver cancer occurred soon afte r this discovery,  although

it was not until 1973 that the deaths were publicized. It would be a mistake

based on past experiences  to limit the scope of occupational health studies

in high risk workers too soon, and perhaps miss an early toxic effect in a 

d i f f e r e n t  org an  sy st em .
The NCI Effort

Organized labor has been among the f irs t and most consisten t supporte rs 

of health re sea rch  in general and interagency cooperation on occupational 

health problems . We backed the concept of the Tyler Asbestos Workers 

Program (TAWP); we st ill do. But we cannot support inadequate studies, 

poorly designed, loosely administered, lacking enough technical support and 

improperly supervised . We don't begin to have enough long-term su rv e il la nc e 

studies of severe ly exposed worker groups like those at T yler;  every dolla r 

must be carefully  spent.
-8-
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The fed era l government mus t see  to it  th at re se ar ch  e ffo rts  among

those  unfor tunate  w ork ers  who suf fer  massiv e exp osu res  ar e coordinated ,

that studie s ar e designed from the st art  to yield usefu l resu lts , and that

extended funding is  available to main tain the undramatic  but vita l regist ry

and follow-up p rogram s. This requ ire s a la rg er  number of st udi es,  pr o­

visions  for extended follow-up, gr ea te r executive  emphasis,  and more  funds .

Without such support to lea rn  ways  to manage heavy exp osu re we have

only one choice - - to  r epeat ove r and ove r the same  mis tak es,  to accum ulate

ma sse s of inconclusive data , and to watch thousands more wo rke rs lose  the ir

heal th and live s.

We will not lea rn new ways from  the National Can cer  Ins tit ut e.

D r. Gary  Flam m, As sis tan t D ire cto r, DCCP of NCI a t the opening

ses sion of the Clearin gho use  on Environmenta l Carc inogens on Novem­

be r 8, 1976, ill us tra tes the unacceptable way NCI now goes about monitor­

ing people heavily exposed to dange rous  chem ica ls;

"In the sta te of Michigan the re ar e on-go ing e ffo rts  to e stabli sh

re gi st ri es  of people who are  on the quarantined farm s where the re has

been heavy e xpo sure to po lybromina ted bipheny ls and we ar e hoping that

af te r all  of us ar e dead and gone the re wil l be some informat ion tha t wil l

be useful to those that  succeed us 20 or  30 y ea rs  from  now (that) we p er ­

haps will have some informat ion on approx imately  4 ,000 people as to what

the effe cts  of PBB’s may be ."

The lea der ship of the Ins titu te cannot be charged  with d ishone sty . In

a 1976 le tte r, D r. Guy R. Newell,  Acting Dire cto r said : ". .. ce rt a in ly  we 
-9-
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are  doing work in occupational carc inogenesis. What is probably missing

Is the risk  factor -- early  detection --intervent ion-o riented app roach. .. "

Kepone: A Role for States?

The State Health Department in Virginia  has been left to deal with

the af termath of the Kepone incident by its elf without substantia l federal

help or  funds, despite professions of deep in terest  on the p art  of severa l 

agencies. After nearly a year's prot racte d negotiations for design and 

implementation of a health surveillance study of the affected workers, a

final proposal for $7 million over 20 years was agreed to. When the p ro ­

posal went to OMB for c learance about eight months ago, the pro ject

was k illed.

According to our informant a good share of the state health budget

has gone toward managing the study of the 150 kepone workers they were

able to identify. Medical his torie s and physicals, blood studies, and blood

kepone levels were obtained on 133 w orkers . 76 were found by h istory  o r

exam to be suffering from symptoms compatible with kepone poisoning. Of

this group 32 were hospitalized for medical evaluation and on fu rthe r testing

22 were considered  to have significant poisoning. These people will form

the core  of a lifetime surveillance cohort that the s tate intends to monitor

for evidence of delayed toxicity. Virginia  is negotiating now with Allied

Chemical Corporation for funding of this study as well as work on family

effects and those people who were exposed to environmental pollution from

kepone by eating  contaminated fish  o r using tainted ice (a group estimated

to contain 20,000 people). A  permanent reg ist ry of kepone workers has 
-10-
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been established to as sis t recognition of any trends in mortality .

Two yea rs ago on i ts own initia tive the state made inquiries and found

that there are  at leas t three other plants in the United States producing 

kepone -- Hooker in Buffalo, N.Y ., Nease in Pennsylvania, and ICI in New 

Jer sey . After informing NIOSH of this information a year went by before 

anyone showed up to collec t the names and addresses, and now another y ear 

late r, our source has recently been told in a phone call to NIOSH that the 

investigation has been dropped because it is a low prior ity item.

The state of Virginia is fulfilling its  responsibi lity. But, if this  charge 

is true, NIOSH by its negligence in th is case demonstrates  callous d isregard 

for the fundamental eth ics of medical and public health practi ce.

Allied Chemical Corporation is engaged in in terstate commerce. There 

is evidence the chemical is made in o ther states and there  are  federal agencies

whose specific  responsibi lities  include investigations of this kind. A life ­

time surveil lance project and permanent morta lity reg ister for all kepone 

workers, not just  those from Hopewell needs to be set  up. Otherwise we 

lose the chance to benefit from this unintended human experiment to help

other workers exposed to occupational d isa ste rs in the futu re.

The fai lure of NIOSH and o ther federal agencies to properly act in the 

kepone situation, specifical ly documents our contention that the federal

effort for high risk w orkers is ineffective, fragmented, uncoordinated,

improperly supervised, wasteful of our p recious few resources , and

suffering from executive indifference.

Unhappily, it is not the only example.

-11-
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Bayville, Texas: Pre mature Termination

The situation at  V els ico l's  plant in Bayville, Texas where wo rke rs were

exposed to high leve ls of a neurotoxic compound ca lled phosvel or leptophos

ill us tra tes many of the com plex ities  of untangl ing sim ila r high risk  e nv ir­

onm ents . When NIOSH began t he ir study they identified a coho rt of 200 

wo rke rs past and p res en t who had worked with leptophos . it soon became 

clea r, however, that  a  second group, alm ost  as larg e as the perman ent

work force, had labored in the plant as tem po ra ries . The tota l exposed

population, the refore , is now c onsidered to be 350. NIOSH rep or ts much

more difficu lty contacting the forme r tem por ary  w ork ers  than those who

were employed reg ula rly , as might be expected.

The plant began to produce leptophos late  in 1971 and continued to do

so until 1975. The est im ate  of exp osures is comp licated by the fac t that

many of the w ork ers  w ere employed pr io r to 1971 when methyl para thion

was produce d. Since 1975 production has cen tered about the pes ticide EPN

which is recognized to have acute neuro toxic  ef fect s. Las tly the re was

lib eral use in the plant during 1971-1975 of N-hexane as a solvent to wash

off the gummy phosvel res idu e from hands and a rm s by the men . N-hexane,

which is absorbe d through the skin, is known to c ause a neuropathy d is ­

tingui shable from  the upper motor neuron lesion thought to be ch ar ac te r­

ist ic of leptophos poisoning . There  is the addit ional  and so far  untested

possib ility  that N-hexane would ac t to solu bili ze phosve l and inc rea se

phosv el tran sp or t ac ross  the skin, thus incre asi ng  ex posure.

-12-



49

After  thorough medical exam ination 11 of the 150 worke rs who were  

screen ed w e r e  found to be suffering f rom severe poisoning . Several 

wo rke rs seen by local phys icians were given diagnose s ranging from

encephalom yeli tis to multiple sc le ro si s.  Thi s ill us tra tes the grave problem

of la ck of medic al expe rti se  in the recognition  and d iagnosis of occupa ­

tiona lly rel ate d dis ease  and the nec ess ity  not only for fundamental training

of a ll doc tors in the rudiments of the field , but the despera te need for

reg ional ce nters of techn ical  e xpertise as refer ence  and re fe rr al  c en te rs .

Th ere  was some attempt  on the pa rt  of the Velsicol Company to

me asu re envi ronmen tal exposu res  in the plan t af te r 1971. Unfortunately

they used  an ana lyti cal sys tem  from  Bee ton-Dickinson called unopette.

In a le tte r from  tha t company in September 1974 tha t method for  detec ting 

leptophos was said  to be of no value for  ei ther  the qual itative or  quanti­

tative measu re of the compound.

At die sam e time the analy tical methods eventually employed by NIOSH

during the study at  the plan t, the micro  modif ication of the Michel method,

were avai labl e in the lit er atur e and widely used at leas t in Europe since

the ea rly  1950's.  This is one example of the se rio us  prob lem of the

diffus ion of knowledge. Methods of solving problems in occupat ional and

ind ustrial hygiene ar e often available, but only to a re st rict ed  o r knowlegeable

few, while oth ers  ar e unable or  unwilling to spend the time or  ef fort to

find them.

The scr een ing  of exposed w ork ers  conducted by NIOSH was very

thorough . But there  are some comm ents that  may be made about fundamental 

ass um ptions. The pr im ary scr een ing  t es t in c as es  of organophosphorous

-13 -
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poisoning,  as  in the case of leptophos, is to me asu re the decrease  in red

blood ce ll chol ine ste rase . The usual cr it er ia  for determ inin g when an

exposed worke r can return  to work  is when the blood cho linest era se re ­

turns to n ear normal  leve ls . Yet it can be a rgue d, as pointed out by our

sou rce  in NIOSH, that in f act we a re  measu ring the wrong ind ica tor . Since

leptophos is a neuro toxic  agent, and because  of the complex effe cts of the

blood-brain bar ri er  on diffusion, we should real ly  be mea suring bra in

cho lin es ter ase  levels,  a method which has not yet  been worked out.  There

may not  be good ag reement between what we use as  the measu re of to x­

icity  and the actual  damage to body tis su es .

The NIOSH medical examination of the w ork ers  alre ady  re fe rred  to

included a complete his tory and physic al,  a spe cia l neurological exam , a

complete ophtha lmological exam with sl it lamp and periphera l field det er ­

minations,  elec trom yograph ic scre ening,  both moto r and sen sory nerve

conduction velocity stud ies,  and an  intensive ba tte ry of psych ological tests ,

as well as labora tory stud ies on blood and urin e sam ple s. The exams were

finished in the past few months and NIOSH is  w riting the final re po rt .

Afte r tha t the re ar e no plans for  follow-up.

The program has cos t about $77,000 to a  con tra cto r for  the medical

exam s and about the sam e amount in sup erv iso ry and technica l assis tan ce

from NIOSH it se lf,  which am ounts to about $800 p er  w orker exam ined.

We believe tha t long -ter m follow-up is cruc ia l if the re su lts  ar e not to be 

jus t so many n umbers gath ering du st in d ata fil es . Some pe rma nen t su r­

vei llan ce is  needed to a ssur e that  we lea rn  a ll this  situation has to teach

us and to be tte r ca re  for  the exposed wo rkers in the fu tu re .

-14-
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Finally, there  is again the question of outreach. Of the 350 exposed

workers, only 150 could be found initially. NIOSH asked for the assis tance

of the Internal  Revenue Service to send a let ter  to 150 other workers. Of

that number there were 48 responses. Using the IRS to help find workers

lost to follow-up seems useful, but that stil l leaves 100 workers who were

exposed with no satisfactory contact method. A program must be as

nearly  complete as possible. Further work in this are a must be a ttempted.

This case demonstrates a good sta rt towards high-risk  surveillance .

It is unfortunate that it is to be t runcated .

NIEHS

A case can be made from the evidence cited above against greate r in­

volvement of the federal government in resear ch on h igh-risk worker  groups.

The basic argument is that excellence in science and innovation is the hallmark

of the private, not public, sec tor .

The National Institute for Environmental Health Sciences is an embarassm ent

to those who take this argument seriously. It is on the basis of its work and that

of the private sector resource cen ters  which it directs,  that much of the basic

research to date in identifying high-risk groups has taken place .

While NIEHS has proven that excellence in science can exist, even flourish,

in government, we cannot argue for new activities which would dilute this

basic research work. The fundamental r esearc h that NIEHS is doing

needs to he continued. What is required is stronger support for its current

program objectives and the replicat ion of its example in leadership and

administration at  NIOSH.
-15-
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The C hairma n. I have to  go to  vote because  the vote is on an amend ­
ment th at  would even reduce the money  fo r the  agencies th at  we 
were ta lk ing about.

I had bett er n ot miss th is vote.
[W hereup on,  at  11 :55 a.m., the  subcommitt ee recessed, sub jec t to 

the call  of  the  Ch air .]
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OCCUPATIONAL DISEASES, 1977

W ED N ESD A Y , JU N E  29 , 19 77

* U.S. Sen at e,
Subc omm itte e on L abor of th e

Commit tee  on H um an  R esources,
Washin gto n, D.G.

The subcomm ittee  met, pu rsua nt  to recess, at 9:50 a.m., in  room 
4232, Dirksen  Senat e Office B uil din g, Se na tor  H ar ris on  A. Willi am s, 
J r.  (ch air man) pre sid ing .

Pre se nt: Sen ato rs W illi am s and Ja vi ts .
The Chairman. We will bel atedly  come to orde r wi th my pers ona l 

apologie s fo r th is delay in  sta rti ng .
To day is the  second day of  our inq uir y into occ upa tion al disease.  

We are  going  to exp lore  how the  Government  has been pe rfo rm ing 
its  miss ion of contr oll ing  the  workplace  env ironment .

We know th at  the re are  lar ge  num bers  of chem icals in use in ou r 
workplaces and have seen the de trime nta l effect on the workers . We 
must now leam  how successfu l ou r effo rts hav e been in contr oll ing  
these  substances where ou r efforts have fal len  sho rt and  why the y 
have  fa llen sh ort .

We hav e been slow in regu la tin g the  tho usa nds of ha rm fu l sub ­
stances th at  have been fou nd in our workp lace env ironment . An d we 
have ha d difficulty in enfor cin g ex ist ing  healt h sta ndard s.

Ou r witnesses  tod ay  appro ach th is problem  from three  dif ferent  
perspect ives . Ho pefully , af te r toda y’s heari ng s are over,  the com­
mit tee  will  hav e a be tte r idea  of what the  cu rre nt  deficiencies are  and  
wh at  we can do to pro tec t workers from occupa tion al healt h hazar ds .

I t  appears  th at  our best hope  fo r preven tin g occ upatio nal  disease  
> is to  pre vent the  exposure of wor kers to ha rm fu l subs tances.

Th e Occup atio nal  Sa fe ty  and He al th  Ac t of  1970 was the  result  
of  concerted efforts to pass  nat ion wid e job safet y and  healt h leg isla­
tion, aimed at red ucing  the  14.000 death s annu all y caused by acc idents

* in the workplace, and  an unk now n numb er of illnesses and death s 
resu lti ng  from  or  com plicated  by tox ic subs tances.

We now know tha t the re are more  th an  390,000 new cases o f occupa­
tional disease , and more t ha n 100.000 de ath s f rom  occup atio nal  di sease,  
which a rise  in o ur  workplaces each year.

As we he ard  yeste rda y, and  as toda y’s witnesses will also testi fy , 
the problem s we f ace in at tempt ing to deal with the problem s caused 
by occupa tion al disea se are  trul y sta ggering .

OSH A its elf  ha s been un de r con stant fire fro m indu str y,  small 
businesses, a nd Government  agenc ies.
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I  am hopeful th at , throug h these heari ngs, th is subcomm ittee , in 
con junctio n wi th the  e fforts of OS HA  and NIO SH , can make ma jor  
str ide s in ou r pu rsui t of safer  and more he al th fu l wo rki ng  cond itions 
fo r all Americans.

Unless Se na tor  Ja vi ts  has a sta tem ent, we will  tu rn  to ou r panel 
fo r whom we have such  good fee ling of fri en dship and  respect.

We are  most ha pp y to have Hon. Eul a Bingham,  As sis tan t Sec re­
ta ry  o f Labor fo r Occ upa tion al Sa fe ty  and  Hea lth , tog eth er wi th her 
associates.

We need you.

STATEMEN T OF HON. EULA BINGHA M, ASSIS TANT SECRETARY OF
LABOR FOR OCCUPATIONAL SAFETY AND HE AL TH ; ACCOM­
PANIED  BY BER T COTTINE, SPECIAL ASSIS TANT TO TH E AS­
SISTANT SEC RET ARY; GROVER WR ENN, DEP UTY  DIREC TOR,
DIRE CTORATE OF HEALTH STANDARDS; AND BEN  MINTZ, ASSO­
CIATE SOLICITOR OF LABOR FOR OCCUPATIONAL SAFETY AND
HEALTH

Dr . B ingham. Tha nk  you, Mr.  Chairm an.
I  would lik e to  intr oduce to you Mr. Grover W ren n, De puty Di rec tor  

of Hea lth  St an da rd s Pr og rams;  Mr.  Be rt Cottine, Spec ial Assis tan t 
fo r Po lic y; and Mr.  Ben M intz , Associa te Sol ici tor  fo r OS HA .

Mr. Chairma n and  members of  the  subcomm ittee , I  would like  to 
than k you fo r thi s o pp or tun ity  to discuss t he  ro le of the  O ccupationa l 
Sa fe ty  and Hea lth  Ad minist ra tio n (O SH A) in com bat ing  occupa­
tional  healt h haz ard s. Diseases suffered by Am erican working men 
and women as a res ult  o f thei r da ily  efforts to earn a liv ing  r epresent 
a tra ge dy  th at  cannot  be measured in monetary  term s. The  legacy of 
human suff erin g th at  has  been a byproduc t of our indu str ia l process 
is one which no just society  can tolera te.

I t  was in recogn ition of  the  ma gn itu de  of  th is problem  of occupa­
tional illness th at  Congress acted in 1970 to pro tec t Am eric an wo rk­
ers by enact ing  the  Occupa tional Sa fe tv  and  He al th  Act.

In  the  Sen ate  rep ort accompan ying S. 2193. th is committee sta ted  
th at  “the problem  of assuri ng  safe  and  healt hful  workplaces fo r our 
working  men and  women ran ks  in importance wi th any  th at  engages 
the  nat ion al att en tio n tod av .” Mr. Ch airma n, we in the  Occ upa tion al 
Sa fet y and  He al th  Ad mi nis tra tio n believe th at  th is rem ains a ma jor  
nat ion al prob lem. Cu rre nt sta tis tic s ind ica te 100,000 ann ual  dea ths  
from occupa tion al illness in th is cou ntry. In  my opinion, th is is a 
conservative estimate.

Let me p reface  this  discussion of  O SH A’s role by em phasi zing th at  
occupa tional disease  is not a new  phenomeno n. Hi pp oc rates  d iagnosed  
a case of lead poisoning res ul tin g from workplace  exposure. Pl iny 
the  You nger, in the  first centu ry A.D., suggested  pers ona l pro tec tive  
measures to safeg uard lead-exposed  workers . Lew is Ca rro ll’s “Mad 
H at te rs ” in “Alice in W on de rla nd ” reflected the  cond ition of En gli sh  
ha tm akers  exposed to me rcu ry in fel t cloth . Two hu nd red yea rs ago. 
Per cival Po tt  discovered scro tal canc ers in chim ney sweeps.
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As we move th roug h th is cen tury, we unc ove r the gr im  lit an y of 
worke rs’ lives wa sted  by sil icosis,  asbestosis , coal miners’ pneumo conio­
sis, an d other d us t-rela ted  diseases. These are  a few of  the occupationa l 
illnesses th at  are  caused th roug h processing  of na tu ra lly occurrin g 
substances. Th e rapi d int rod uction of  synth etic substan ces  int o ou r 
workplaces since the Second W orld  W ar  has now add ed to  the spe cter 
of  disease  indu ced throug h new man -made chemicals . Th us , we have  
geo met rica lly compounded our workplace  exposures th ro ug h the in ­
tro ducti on  into  th e workplace  of a po ten tia lly  toxic chemical eve ry 20 
minu tes.

The pr im ary agency charg ed wi th prote cti ng  employees exposed to 
ha rm fu l substances is OS HA . Yet , in the  past 6 years , t he  agency has 
focused its  effo rts on saf ety  prob lems, pa rt ia lly  due  to  the gr ea ter 
avail ab ili ty of  safety experts  to assist in enforcement  and due  to the  
large  body of na tio na l consensus saf ety  sta nd ards  which the act  di ­
rected OSH A to pro mu lga te as the ini tia l body  of  sta nd ards  to be 
enforced .

Un de r my imm edia te predecessor, however, OSH A’s at tent ion be­
gan to cen ter on occupa tion al illness . Since I assum ed office in  March  
I have confe rred with the  Secre tary of  La bor and . tog eth er,  we h ave  
set serio us occupa tion al healt h sta nd ards  as a top  pr io rit y fo r th is  
agency. Th is effort  will  no t be at the  expense of  safet y in itiat ive s in 
those ind ustries  where serious th reats of  tra um at ic  in ju ry  to wor kers 
exist.  Bu t we will  begin to bala nce ou r appro ach to the  reg ula tions  o f 
hazards in  wor ksit es covered by the act.

How ever , no matt er  how m uch effort we dev ote to he alt h prevention 
tod ay,  we will  not be able  to pre vent dis abilit ies  res ul tin g fro m oc­
cupational diseases over the  nex t few decades because  th e hazar dous 
expo sures of yes terd ay may  l ead to dis ab ili ty many yea rs fro m now.

OSH A’s capabi lity to  con front th reat s to worke r he alt h will  u lt i­
mately  be only  as str on g as the competence of those employed fo r the  
task. In  t he  field of occupa tion al healt h, tech nical knowledge  a nd  sci­
entific cre denti als  are  the cur rency of  exch ange . It  is no secret th at  
OS HA  des per ate ly needs medical ly tra ined  scien tist s, phy sic ians, ep i­
demiologists, nurses, indu str ia l hygienis ts, and toxicologis ts. Pe rso na l 
con tac ts wi thin the  env iron menta l med icine com munity  have been 
made to e nlist t hi s expertise . These  ski lls,  however , a re in shor t supply,  
and OS HA  faces  sharp com pet ition from the  p riv at e sector in acqu ir­
ing  the  hig hly  mo tivated, sk illed p rac tit ione rs  in the field.

Th is burge oning  dem and  fo r indu str ia l hygienis ts, occupa tion al 
nurses, and  physicia ns has been a d ire ct r esul t of  the  pas sage  of  OSH A,  
and we in the  agency welcome the  com pet ition. Th is signal s th a t in ­
dust ry  and the  lab or  unions recognize the  need  f or  com petent,  in-house 
healt h profess ionals . There for e, OS HA must work to develop the 
he al th  c apabili ty of  i ts ex ist ing  sta ff. We are  c on tin uin g the  policy of 
cro ss-tr ain ing  saf ety  comp liance officers to recognize healt h haz ard s. 
In  addit ion , oppo rtu ni tie s for gr ad ua te  edu cat ion  and  pro fessional  
develop ment fo r OSH A’s indu str ia l hygie nis ts are  being provided.

Sa fet y and  he alt h mu st ce rta inly  become a la rg er  par t of the cu r­
ric ula  in our univer siti es,  c ommunity  colleges , and vocational schools. 
By  im pa rti ng  a concern fo r the sub jec t to students  of such dis ci­
plines  as law,  eng ineering, economics,  manag ement  and medicine , we
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can begin to develop a sensitivity to worker health problems through the various professions from which this society’s leadership arises.The Congress recognized the need in enacting the Occupational Safety and Health  Act.
In addition, we will use expert personnel to assist in the setting of new health standards. The agency has been criticized for slowness in promulgating health standards in the past. This is a problem which we hope to correct.
Certainly there has been some progress in the control of exposures to certain cancer-causing substances. Workers no longer work over open vats with benzidine, which is covered by an early OSHA stand- *ard. The agency has promulgated a vinyl chloride standard, and the industry has found that the technology which protected workers also increased production. The industry is now able to produce efficiently wwithout exposing its workers to the vinyl chloride monomer, a liver carcinogen.
OSHA, however, is well aware that a substance-by-substance ap­proach to regulation of health hazards will not be sufficient to meet the magni tude of the occupational disease problem. We are exploring the possibility of promulgating generic standards applicable to classes of chemicals, to carcinogens and to certain work practices. For  ex­ample, dermatitis (skin irrita tion and skin sensitization) is the most prevalent occupational disease reported today. To some observers, skin lesions or rashes may appear as relatively minor illnesses, vet they are frequently debilita ting and impor tant causes of lost time on-the-job. In addition, it should be pointed out that skin absorption is a major route of exposure for many toxic substances. A single generic standard proposing proper work practices for handling chemical agents that, contact the skin is a method of protecting workers in many diverse job sites.

Another generic standard under preparation is a regulation con­cerning the labeling and identification of all substances. OSHA be­lieves tha t workers' knowledge of what thev are handling  is essential to the improvement of conditions in our workplace. We are also con­sidering a proposal to classify carcinogens and allow uniform regu­latory action for each class of cancer-causing agent.
In addition, this Agency intends to work closely with the Environ- <the workplace, we have considered the General Accounting Office rec­ommendation that there be greater cooperation between OSH V and the National Insti tute for Occupational Safety and Heal th (NTOSH) in setting priorities  for standards development and sharing data re- *garding workplace hazards. We have begun regular OSHA/NTOSH working sessions, and NTOSH personnel have recentlv served OSHA as a technical resource during  public hearings on s tandards proposals.In addition, this Agency intends to work closelv with the Envi ron­mental Protection Agency, EPA , in a cooperative effort to control exposures to toxic substances.

We are also discussing with the Food and Drug Administra tion and the Consumer Product  Safety Commission ways to effectively exchange information and pool our resources to better protect workers and consumers.
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As we exp lore  new avenues of stan da rd  se tting  and  of cooperativ e 
action to assure he alt hful  workplaces,  the  Agency is aware  of  its  
sta tu tory  respon sib ilit ies  under section 6(b)  of the  act to hold pub lic 
hearings g iving  in terested pa rti es  fu ll op po rtu ni ty  to  par tic ipate . Also 
the re is section 6(f ) of  th e act which affo rds affected pa rti es  th e righ t 
to seek review of  the sta nd ards  in  the U.S . cou rt of appeals .

Obvious ly, the  sta nd ard set tin g process can be len gth y, bu t it  is 
necessary  to insure  th at  we have all  the  inform ation  ava ilab le fo r 
prote cti ng  employees as well as a st an da rd  which will  wi ths tan d 
scr uti ny  of th e co urts.

The sta nd ard se tting  process is oft en  a for um  in which workers , 
emp loye rs, and the  pub lic can be edu cated about workp lace hazards 
created by c ert ain  substan ces. Once a s tand ard is p romu lga ted , it  m ust  
be followed by concerted efforts to advise emp loyers of th ei r obliga­
tions under the  re gulat ion s and  to  inform workers  of t he  natur e of the 
hazard  and of mea ns of  pro tec tion .

We intend to focus  agen cy att en tio n on edu cat ion  of worke rs and  
employers. OSH A must  serve as th e ca talyst in insti lli ng  a heighten ed 
awareness of workplace  danger th roug ho ut  the  cou ntry. Ed ucati on  
and trai ni ng  will  increase  vo lunta ry  compliance,  since many work­
place problem s aris e from a lack  of knowledge  con cerning the  ha rm ­
ful  effects of  many p rod ucts o r processes.

I t  has been my experien ce th at  most employers have a grea t deal 
of concern fo r t he  w ell-b eing  of  th ei r employees  and  would act  to  c ur ­
ta il wor ker  exposure if they had sufficient knowledge of the risks. In  
small businesses especial ly, the  own er is fre quently  wo rking  side  by 
side wi th his  o r he r employees. They brea the  the  same air , the y work 
wi th the  same machines . OSH A’s new focus on assi stance to small 
business will  help these  employe rs, as well as th ei r employees, in the  
control  of ha rm fu l agents.

OS HA  will  a lso assist emp loyers in im prov ing  workplace  condi tion s 
throug h its  r ecent prop osed expansion of on-s ite con sul tati on con duc­
ted  by the  Sta tes . Und er  th is pro posal , Fe de ral fu nd ing will increase  
fro m 50 percen t to 90 percen t of the  cost. Comm uni ty colleges and 
extension services will  be con tracted to reach employers in Sta tes  
whe re there  are  no ot he r con sul tati ve p rog ram s.

An exper iment al pro gra m wi th the  Am erican  In du st rial  Hygie ne 
Associa tion  is an example of the  kin ds of  program s which OSH A 
should  con tinu e to  dem ons trat e. Th is prog ram  pro vides on-si te con­
sul tat ive  assistan ce in un de rst an din g indu str ia l hyg iene problems 
pr im ar ily  to small busin ess employers. These same fac ult ies  and fa ­
cili ties will  also trai n worke rs in hig h ha za rd  ind ust rie s.

Al tho ugh o rganized lab or  has g reat ly  increased i ts e ducat ional effor t 
since the  law 's ena ctm ent , the re rem ains 75 per cent of the  workfo rce  
th at  is unorganized . Thus,  addit ion al way s mu st be deve loped to see 
th at  all affected worke rs are  e ducated conce rning o ccupat ional healt h 
hazar ds.

Coupled  with edu cat ion  of  employees and emplovers  m ust be a con­
cer ted  effo rt to ga ther  more  inf orma tio n on the rel ati onship between 
occupa tion al exposure and  diseases suffered  bv workers . In  some 
cases, the  rel ati onship is rel ati ve ly clearc ut.  as in the case of angio ­
sarc omas caused by vinyl chloride,  mesoth eliomas  rel ate d to asbestos 
exposure, and  blad de r cancers  amo ng worke rs exposed to benzidene .
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In  other diseases, the r ela tionship  is clouded by mu ltip le expo sures and  
by syn erg ist ic effects. We need to imp rove on t he  d ata  base, to develop 
tumo r reg istr ies , and to dra w on sta tis tic s wi thin the medical in su r­
ance system  to id en tify job -relate d illnesses.

Many of  us in the  env iron menta l and occupa tion al healt h com­
mun ity  fear  th at  ou r presen t knowledge rep resent s only  the  tip  of 
a very lar ge  iceberg.  There  are a numb er of  reasons  fo r thi s, as 
po inted  ou t by  observers o f th e work e nv iro nm en t:

Occup atio nal  healt h hazards are  much more  difficult to recog nize 
th an  saf ety  hazards and may  act slowly  on the bod y; the  result s of 
exposure to some ha rm fu l age nts  may not become ap pa rent  fo r 20 *
or  30 years; exposed employees may  no longer  be on the  job, thus  
ma kin g it  more  difficult to establ ish  the  rel ati onsh ip between wo rk­
place exposure and the  onse t of disease.  Th ere  is a pre ssing  need fo r ,
bro ad natio na l ind ica tor s of all  diseases as well as det ailed da ta  on 
the  cause and sev erity of diseases to determ ine  if  the y are  wor k 
rela ted .

Da ta  c ur rent ly  collected from  OSH A rec ord kee pin g forms  num ber  
100, 101, and 102, do no t meet these  need s due to the  fac tor s whi ch I  
have ju st  descr ibed.  OST IA has  worked with the  Burea u of Labor 
Stati sti cs  an d the As sis tan t S ecretary  of  La bor fo r Polic y, E va luati on , 
and  Research to develop imp roved da ta  systems. One system bein g 
tes ted  is a supplem entary da ta  system der ived from  State  wo rke rs’ 
compensatio n da ta.

OSH A’s recent  comprehensive healt h sta nd ards  con tain req uir e­
ments fo r the  com pila tion  and  retention of  employee medical reco rds 
and ind ica tions of  exposure, but  th is  d ata may not be fu lly  useful for 
ind ica tin g il lness  tre nd s for  a numb er o f yea rs.

Fur th er , it  is our intention to cooperate  fu lly  with the  Coun cil on 
Envir onme nta l Qu al ity  as it carrie s out the  Pr es iden t's  direct ion  to 
develop an intera gency pro gra m,  first , to eliminat e ove rlap s and fill 
gap s in the collection  of d ata  on tox ic chemicals and,  second, to coo rdi­
na te Federal  research  a nd r egulato rv  activit ies  af fec ting  them. A jo in t 
pro gra m with the  En vir onme nta l Prote cti on  Agency, the Food and 
Dru g Ad minist ra tio n (D IIEW ) and the  Con sum er Prod uc t Sa fet y 
Commission  is cu rre nt ly  in p rep arati on .

Mr. Ch airma n, over t he yea rs ou r Na tion has responded  vigorously «
to certa in na tio na l healt h prob lems. Our  massive edu cation and vac ­
cination effo rt has  con trol led many communicab le diseases. Peo ple  
are  no lon ger  sca rre d by smallpox. Very few you ng lives tod ay are 
withered by polio.  I n  the  a rea  of  occ upa tion al disease , p rev ent ion  must *
be ou r pr inc ipal concern. We stil l need an intensiv e and  coo rdinated 
program  for preven tive  o ccupationa l health.

OSH A has appro xim ate ly 1,400 inspecto rs cha rged with prote cti ng  
more  th an  05 mi llio n workers  in 5 mil lion  workplaces. We hav e 
au thor ity  un de r section 6(c ) of  the act to pro mu lga te emergency 
sta nd ards  when employees ’ lives a re in gr ave da nge r.

On Apr il 29, we pro mu lga ted  an emergency sta nd ard lim iting  
exposure to benzene, a subs tance which  can cause  leukemia. The agen­
cy int ends  to act  quickly where such  prom pt  respo nse is necessary to 
pro tec t workers . How ever, each eme rgency tem po rar y sta nd ard 
requires new spec ial tr ai ni ng  o f inspec tors who are alr eady  stre tched
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over  thousa nds of worksites. Clear ly,  OSH A alone  can not prote ct all 
wor kers in t he N ation.

Occup atio nal  diseases do not stop  at the  pl an t gate . Some ch ild ren  
of lead w orkers  have  elev ated  blood le ad levels. The wives a nd  ch ild ren  
of Kepon e workers  are  also ill. Comm uni ties  su rro un ding  certa in 
sme lters have h igh  lung  cancer rates . T his  is not solely an occupa tion al 
issue—i t is a national e nvi ron menta l tragedy.

I hope th at  these hearings, by a committ ee long conc erned wi th  
th is issue, wil l help galvan ize  resources to meet the  serious  prob lem.

The Chairman. Th an k you very  much, Dr.  Bin gham. Excellent 
sta tem ent . We  are  encouraged indeed.

I t  seems like  a mo untainous  tas k before  us, as we lea rn  more and 
more abo ut the prob lems. Ce rta inly you are  in a positi on to give  us 
encourage ment and assis tance in approa ch ing  these problems in an 
ord erly a nd  wise manner.

I am encourage d by every thing  you have reporte d to us, even to a 
system of  coopera tion  worked out wi th the  State  W orke rs’ Com ­
pensa tion B ure aus to  obta in sta tis tic al mate ria l on some o f t he  d isease  
fac tor s th at  they record .

Dr . B ing ham. Th is is an experim ental  pro gra m,  recent ly inau gu ­
ra ted by th e Agency. I t  is  inte nded to pro vid e us wi th more informa.- 
tio n th an  we have ha d in  the  past .

The Chairman . I  would imagine  th at there is a pauc ity  of  in ­
form ati on  in  some areas. I  me t a wom an th is  mo rni ng  who worked  
50 yea rs in a c otton m ill in a S ta te  where  cotto n process ing is a majo r 
indu str y,  a nd  c otto n dust disease  is pre valen t. Al tho ugh occupa tion al 
diseases rep res ent a fra cti on  o f 1 perce nt of the  c omp ensation claim s, 
it  seems to me there  is no t a gr ea t deal  of  sta tis tic al mater ia l in the  
Com pen sat ion  Bu rea u of some State s on occ upa tion al diseases.

You have cite d byssinos is as an  occu pat ional disease.
Dr . B ing ham. I f  you would allow  me to comm ent. My own experi­

ence w ith  S ta te  com pensation from the S ta te  of Ohio goes back a n um ­
ber of  years.  Because of  t hi s experience,  I  believe  many sta tes  do not  
recognize the  cause  and effect rel ati onship between worke r exposure 
to hazar dous substan ces  and  the diseases th at  may  eventua lly  resu lt.

I  will  use Ohio as an exam ple,  alt ho ug h I th ink pe rhap s it  is cer­
ta in ly  not at the  bottom of the list.  It  may  be fa ir ly  fa r up. In  the  
ea rly  1960’s, I  remember that  a gro up of worke rs in the  city of  Ci n­
cin na ti were exposed to benzidine . Yet the  b lad de r ca ncer tha t resulted 
was not  a compensable disease by  the  St ate of Ohio.

Some o f u s from the U nive rsi ty  of Cinc inn ati  M edical Ce nte r wen t 
to the  St ate and said , we are  experienced in th is and  we know  th ei r 
illnesses c ert ain ly are rel ate d to the  ex posure to benzidine.

These workers  were final ly g ranted  compensatio n.
I t  is very in ter es tin g to  note th at  4 years  la ter , anoth er employee 

fro m th at  works ite came down with blad de r canc er and was den ied 
com pensation by the  S tat e because he ha d been off th e job fo r 4 years. 
Some of the  indiv idua ls in the  Medica l Cente r wen t back , and ex­
pla ine d to the  St ate th at  benzidine has a long late ncy  per iod . An in ­
div idu al can be  exposed to benz idin e f or  5 vears a nd  then be awa y f rom  
the  ha za rd  fo r ten  years  before bec oming ill  f rom  it s effects.

An  acute problem my agency faces  is ge tti ng  the  public  to know 
and un de rst an d th is  concept of long l atency  p eriods fo r some diseases .
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The  Chair man . T his could be  tr ue  in man y, ma ny a rea s o f o ccu pa­tional illness ; a lack  of  knowledge of  the rel ati onship.  Tha t is the  whole his tor y o f o ccu pat ional disease.
Only in the las t 10 or 20 year s has any  at tempt  been made at  all  to educate  and un de rst and the  rel ationship of  occ upa tion al disease and  workplace  exposure .
Now, how are  you eq uip ped  in your  age ncy wi th  budget resources to do th e necessary  business of  educating  ? I wou ld imagine tr ai ni ng  you r people wil l pl ay  an  im po rta nt  role.
Dr . Bingham. Th e Occup atio nal  Sa fe ty  and Hea lth  Ac t authorizes the Agency  to edu cate employers and  employees abo ut the  hazards of a workplace. Really , th is is the  whole com munity , because we are all  employees or  employe rs one way or  ano ther.
In  the past the agency has  been such th at  only  seven- tenths of 1 per cen t of the  bud get  has  gone fo r edu cat ion , seven-t enth s of 1 pe r­cent  to  te ll workers  a nd  t he ir  employ ers about the  haz ards. We intend  to do som eth ing  about this. We are goi ng to  be pre ssing  the  case as we see it  to  tel l workers  about the  h azard s o f th e workplace and  to  tel l the emp loye rs about occupa tion al inj ur ies  and  illnesses.The Chair man . It  impresses  me th at  businesses  have  lea rne d over the  years th at  i t is good business to have  a s afe  place fo r th ei r peop le to work . I  would th ink th at  th at  same message is co ming th roug h with resp ect  to occupa tion al illness. Ce rta inly the  Kepone situa tio n must have been shock  tre atmen t abou t the  mo num ental expense of havin g wor kers exposed to ha rm fu l agen ts.
Is  the  tre nd  dev elopin g in indu str y th at  the y should know  the  possibi litie s a nd  risks th at  migh t exist  in th ei r workplace  so th at  they can do som eth ing  about it ?
Dr.  B ingham . There may have  been shock tre atm en t fo r one ind us­try,  M r. Ch airma n, but you are as aware , as I  am, th at  we sti ll hav e a  serio us ha za rd  cre ated by wor ker  exposure to leptophos—a pest icide produced in Ho uston.
W ith in  re cen t weeks, we have  h ad  uncovered  a  very  se rious  p roblem in a chem ical plan t man uf ac tu rin g dieth vls tilb est rol (D ES).  I can repo rt  to you th at  th e Agency acted ra pi dl y and effec tively  in th at  situ ation. Nevertheless, a great  deal  rem ains to lie done in iden tif ying  and  responding  to  occupa tional health hazar ds .
The  Chairma n. I  have one final questio n, and the n I will  tu rn  to Sena tor  Ja vi ts .
There  is an Execu tive  orde r th at  does req uir e an economic impac t stu dy  and rep or t. Th at  stil l exis ts, does it not?Dr . B ing ham. Yes, sir.
The  C hairma n. O ur  stu dies show t hat  t hi s orde r does subs tan tia lly  re ta rd  your  op po rtu ni ty  to get stan da rd s out the re where the y are  needed.
Th is rais es some questions .
Is  th at  tru e or  is it not?
An d wha t is th e value, as you see it , of these economic impac t stat e­ments ?
An d th ird,  does th is hav e an im pact on you and  emergency sta tus ?Dr . Bing ham . As to the  first question, anv  addit ion al requirement  plac ed upon the  agency fo r de ter mi nin g or  d oin g anoth er stu dy , ta k­ing  anoth er look at a differen t pa ram ete r, of course, slows down the
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rulem aki ng  process.  Not only  does it slow it down , t hi s stu dy  must be 
addressed  in the  hearings, and  sometimes t hi s can mean  s everal weeks 
of addit ion al hea rings.

So the y do slow down the  sta nd ard se tting  process.
W ha t was the second question?
The Chairman. Ju st  your  assessm ent.
Dr.  B ingham. Th e Agency has always  been concerned about the  

fea sib ilit y of it s standards.
But  tra di tio na l economic imp act  ana lyse s have conce ntrate d on 

such matt ers as wh eth er it is going  t o cost  me an othe r do lla r when T 
buy a  refr ig er ator  if  the  workers who  manu factu re  th at  re fr ig er ator  do 
not ge t lead, poi soning. An d th at  is the  way I like  to chara cte riz e these 
studies.

Th ere  is no shying  a way  from de ter mi nin g wh at  i t costs.
Bu t I  object to pu tt in g economic con sidera tions in terms of  how 

much it will  cost to only  save seven lives  o r reduce illness by a certa in 
amount because i t is impossible, I believe , to  m easure human suf fer ing  
and  lit erall y d ying  of cance r in te rms of  dolla rs  and cents.

I  canno t equate these two.
There  has been a tendenc y by some i nd ivi du als  to  wa nt  to  make this  

sort of  equa tion . I recognize  t ha t the re is an economic cost associated 
wi th occupa tion al saf ety  and  healt h regula tions.  But the re is also a 
cost fo r produc ing  goods w ith out th is pro tec tion and t hi s cost has lieen 
borne by worke rs alone who have fre quently  subsidized our products 
with th ei r own lives.

We m ust  face up  t o wh at  it  costs to  clean up  the workplace.
The Chair man . W ha t is the  last  economic im pact sta tem ent th at  

the Agency prepa red as  a p ar t of  the  rule?
Dr.  Bing ham. The late st sta tem ent  developed fo r the  Agency is 

the Benzene Economic Impa ct Sta tem ent .
The Chairma n. I  do not hav e to  have i t now. I  would like  to see one 

of thes e economic im pact stat ements . Th ere  is one element th at  is  not  
covered by an economic im pact sta tem ent , th at  is, t o me, quite  imp or­
tant . We  mu st also con sider the economic im pact of no t ha ving  a 
sta nd ard.

Th e K epone t rage dy —I  m entioned th is last  nig ht  ove r on the floor— 
presen ts t he  worst  k ind  of economic imp act . T here you have to pay f or  
all  the dam age  th a t is created because you do no t hav e or did  no t 
have a sta nd ard.

So ther e are  two  sides  to th is  coin. I  wou ld l ike  to see how the Agency 
dea ls w ith  th is k ind of economic impac t.

We are go ing  to  go th roug h th is  semiannua lly.  W e will get  at  i t in 
the ap prop ria tio ns  process and  we will be au tho rit ies  on thi s, Se na tor  
Ja vit s and I.  We  have to be able  t o be au thor ita tiv e and  persuasive  
wi thin 5 minutes , as we ha d to  be las t ni gh t. We were lucky .

Tha nk  you v ery  much.
Se na tor  J avits. Madam  Secre tary, I  will  no t keep  you fo r more 

th an  2 minutes .
I  am very, very ap prov ing of yo ur  p rop osa l to set a single generic  

sta nd ard deali ng  wi th pr op er  ha nd lin g of  chemical agen ts. I do no t 
th ink you beg in to  get on top of  them by chem ical -to-chemical  basis 
un til  too m any  more  thousa nds die.

97 -899  0  -  78 - 5
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Wh at I would  like to ask you is can we help you in any way, as i t is 
my understanding from my staff tha t this matter has been befo re the 
Department fo r 6 months already ?

Dr. B ing ham. The major generic standard currently under consid­
eration  is on carcinogens. It has taken and wil l take a great deal of 
staff work to accomplish.

These other proposals for  generic standards, T think, are rela tive ly 
new. Th ey come out of my own background and th inking  since I  joined 
the Agency. We  are goin g to do the labe ling  standard in a v ery simple 
way. For the first time, we intend to have a  regulation that wil l appear 
in the Federal  Register  as two pages or less rather  than being very  
leng thy and complicated.

So I would say that we will be proceeding rap idly  on these and 
hop efully wil l not need any help. But  if  we do, we wil l seek it from 
you in the committee.

Senator J avits. We are concerned about the standard setting prop­
osition o f delays in standard setting.

I might ask you, too, if  there is more than one agency  concerned, 
and if  you see the place for  an interagency committee? That is often 
done in government. Have  you considered that ?

Dr. B ingh am . W e have considered i t ; however, we are coordinating 
among agencies without a formal committee.

Mr. Dou glas  M. Costle (Ad min istrator, U.S . Environm ental Pr o­
tection Agency)  Commissioner  Dona ld Kennedy (Foo d and Dru g 
Adm inistrati on) and I have met. Mr. Costle and I are attempting to 
coordinate our efforts. We have alrea dy done t his in the case of  ben­
zene. W e are g oing to continue to do it w ith a number of  materials.  No 
longer wil l we be issuing regulations without discussing them with 
other agencies, such as E P A . Tt dot's litt le good to eliminate  hazards 
in the workplace if  they are allowed to be carried  into our homes or 
emitted into the a ir we breathe.

So I think this will be a concerted effort.
As  long  as we are committed to working with each other, we will 

not need a committee. But perhaps there is a need to form alize  this 
arrangement. We will look into the necessity of this and report back 
to you.

Senator J avits. Also, if  you could look into the fol low ing :
In view  of the fact that what needs to be done must be done with 

much more celer ity than in the past, and that is why we were success­
ful  on the impact statements because of  the time element which was 
inv olv ed; might you consider an abbreviated way  to get generic stand­
ards, even if  they  are interim in character, through some broad-scale 
conference with labor, management,  the Environmental Protection 
Age ncy , and, if  necessary, we will get you that help here from the com­
mittee so that everybody has got to come in with what  they wan t or 
do not want by a g iven moment, which is a lot sooner than 17 months, 
which I notice was the stretch in one of your  standards. Indeed, in 
one of  them, you have not even got a standard yet. It  is already 17 
months.

Wou ld you th ink about that, too?
Dr. B ingh am . Yes. sir, we are exam ining  that approach and I shall 

provide a  statement for the record.
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Sena tor  J avits. In  othe r word s, the  way to  ge t at it on an interim 
basis  quite out side of  all the  burea ucrac y’s t urning s, bu t by a majo r 
meeting,  even if the y conflict , at least  you will have a set of bri efs  like 
a judge does in which you can make  a jud gm ent .

I would like to  assu re you th a t we will fight fo r you. Do no t be 
af ra id  of the  world  of cri tici sm because we a re now so co nvinced and  
have  undert aken so man y pledges t o o ur  colleagues to see t hat th is  ge ts 
done and done  rig ht , th at  we a re on the line  as much as you are,  t hat  
is Senato r W illi am s and  I  a nd I  thi nk  we are backed  by our committee.

Wo uld  you kin d of  inventory  t hat  and  let us have y our views?
Dr . Bingh am Yes, sir.
Senator  J avits. By the way,  th at  t ies  i nto  educ atio n too, because all 

these  concept s of  how to launch  an  educa tion al cam paign, which  wo uld 
be very use ful  to OSI IA , inc lud ing  money sav ing  aspects an d sav ing  
on wo rke r’s com pensation and  so on, can be very much  t ied int o th at  
appro ach to gen eric  sta nd ard set ting .

The las t th in g I want to  ask you is, we had a he ar ing on how you 
keep tab s on wor kers who are  exposed to  O SI IA  reg ula ted  substances.

Ra ther  th an  ta ki ng  yo ur  time now, because I have a conference my ­
self,  could you give  us in writ ing the pro gre ss of  wh at you have in 
min d, e t cetera ?

Dr.  B ingham. Yes, s ir.
Se na tor  J avits. W ith ou t objection, th at  wil l be made a par t of the  

record.
I t is su ggested  by  Mr. Zim merman t hat we also  include in t hat  w hat 

you have  a t page 10 of your sta tem ent  res pecting  O SII A ’s re cen t com­
preh ensive healt h sta nd ards  fo r the  com pilatio n and  retention of em­
ployee medica l records,  et ce tera.

Do you have a utho rit y t o require  such recordkeeping?
Dr . B ingham. Yes.
I f  there  are  any  oth er ques tions th at  you wou ld like to have  us re ­

spon d to, please subm it them  and  we will provide you with answers.
I f  f ur th er  que stions a rise  as yo ur heari ngs proceed, I sha ll be h ap py  

to re tu rn  to addres s them.
[The fo llowing was received fo r th e record.]
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ECONOMIC IMPACT STATEMENTS

In response to Chairman Williams' request for an example of OSHA's economic impact analyses, I am submittiing the following Economic Impact Statements concerning OSHA health standards:
1) Benzene Economic Impact Statement, which is the latest statement developed for the Agency;
2) Cotton Dust Economic Impact Statement which, like Ben­zene, represents a statement on a proposed standard;
3) Coke Oven Emissions Inflationary Impact Statement. Also enclosed is a copy of the portion of the preamble to the final standard for coke oven emissions which illustrates how the Agency acted upon the economic evidence in the record.

[ E d i t o r 's  N o te : The  Coke Oven E m is s io n s  I n f l a t i o n a r y  Im pact S ta te m e n t 
(1 19 p a g e s ) ,  th e  B en ze ne  Ec on om ic  Im pact S ta te m e n t (3 34  p a g e s ) ,  and  
th e  C o tt o n  D ust  Ec on om ic Im pact S ta te m e n t (5 47  p a g e s ) a r e  n o t in c lu d e d  
in  th e  R ec o rd . The se  du cu m en ts  may be fo und  in  th e  Sub co m m it te e f i l e s . ]
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467-18 RULES AND REGULATIONS

IV . E c o n o m ic  C o n s id e r a t io n s

In set ting sta nd ard s for toxic sub ­
stan ces . the  Se cret ary  Is requir ed by sec­
tion 6( b)  5 of the Act to give due rega rd 
to the quest ion of feasib ility. While the  
precLso m eani ng of tills term  Is n ot cle ar 
from the  Act o r the  legislative histo ry. It 
has  gene rally  been cons true d In a  st an d­
ard -se ttin g con tex t Include .both tec h­
nological and  economic con side rati ons.  It  
has long been OSHA's prac tice  to 
thoro ugh ly eva luate the  feasi bility of Its 

'm ajo r s tan da rd s by p erformin g s tudi es of 
Its own and by con side rati on of the  sub­
missions  to the public record.

The  economic feasib ility of th e pr o­
posed sta nd ar d for coke oven emiss ions 
has  been extensiv ely analyz ed by OSHA. 
Two se par ate  studi es have been co n­
ducted for OSHA. and  severa l da’ys of 
hea ring s have  been held, focusing pri ­
ma rily  upon Issues rela ting to th e eco­
nomic Impac ts of coke oven emissio ns 
control.

Th e steel Ind ustr y Is the  ma jo r In­
dus try directly afTccted by the  coke oven 
sta nd ar d. The  f ound ry, or me rch an t, c ok­
ing Industry, which produce s 3 m illio n of 
the  61 million tons  of coke proa uced  an ­
nually  Is also  affec ted The  record  es tab ­
lishes th at  the  steel Indus try Is a large, 
stab le and  profitab le Indu stry Over the 
las t 0 year s, the ear nin gs af te r taxe s of
7 ma jor  an d 5 s ma ller  stee l prod ucers  e x­
ceeded $857 millio n per ann um  (Ex. 109. 
Tab le 2-11  A). Moreover, the  Indu stry  Is 
In an expans ion ary  mode Over the  nex t
8 years. Indu stry  spokesme n pro jec t th at  
the  steel Ind ustr y will spend nea rly $-10 
billion In new cap ita l expend itur es (TO 
42 71 ).

As a n affi rmation  of the he althy  sta te 
of the  steel Indu stry , none of the  steel 
Ind ustr y spoke smen testif ied th at  the 
projxjsed sta nd ar d for coke oven emis ­
sions would ImjicrU the  exLstence pf the 
coke Indust ry in the  United  Sta tes . Of 
prim ary  concern  to the steel Indu stry is 
whe ther  the sta nd ar d Ls Justified  given 
the ma gni tud e of the haz ard  and the  
cost of comnlvluK with the  proposed 
sta nd ar d.

A -af »b* t o ta l an nual
co st to  Ih e af fected  In dustry  In  ord er to 
co m ply w it h  th e prO|»o.-.ed Ij tn d a rd  va ry  
fr om  $1 in m il li o n  t> $1 28 billion Th e 
va ri at io n  In tlic.se es ti m at es  Is pr im ar ily  
at tri bu ta ble  to differenc es in unde rlyin g 
assum ptio ns.

u it  Associate s (DBA) perf orm ed two 
simil e; for OAlfA rela ting  to coke oven 
emis sioni  'Die first study , comple ted 
Jul y 197:,. was based upon the  AdvLsory 
Com mitt ee s reco mm end atio ns for a coke 
oven emissio ns sta nd ar d It provided a 
pr elim inary  est im ate  of the  cos t of com ­
pliance which DBA esti mat ed to be $295 
million |x;r yea r (Ex . 108>

W ith  re- p er t to the foun dry coke pln nt 
oix' raio rs. the  American Coke and  Coal 
Chemical.'! In sti tut e ACCCI) sub mitt ed a 
po st- heari ng  com men t Indicat ing the

costs per ton of coke might be higher for 
such operatio ns th an  for the steel Indu s- 
try <Ex. 14 7).  Doth of these Issues are  
discussed In the  following s ection.

Based upon the  projx »ed sta nda rd.  
DBA comp leted a second, more detailed 
study  which OSIIA made availab le 
Mar ch 12. 1978 . in which two a lter nat ive  
cost-of-c oinp llancc scenarios were de­
veloped (Ex. 10 9) . Scen ario  I considered 
the cost  of control  measures set for th 
In Appendix B of the  proposal , except for 
aut om atic lid lifters, remote control 
dam perl ng, oven door gaskets, and  
auto ma tic dpor cleaning equipme nt. 
Tot al cap ita l costs associ ated with this 
scen ario  were esti mat ed to be $451 mil­
lion. or $68  million per year, using an 
annu alizat ion  fac tor  of 0 15 to reflec t 
both  depreci ation and an  8 perc ent 
Int eres t m te (Ex. 109, p 2 ’. Required  
chan ges In en ginee ring controls and work 
prac tice s In this scen ario. It was de ter ­
mined . would Increa se the  demand  for 
labo r and  Inten sify efforts  In the ma int e­
na nce func tion . In thi s scenario , DBA 
esti mat ed th at  emp loym ent In coke oven 
departm ents would rise by an average  of 
17 per cen t and  th at  t ota l Increased labor  
costs  per yea r att rib ut ed  to the proposed 
sta nd ar d would be $103 m illion Incr ease d 
an nu al ma int ena nce  costs were est i­
mat ed to be $70  million and the sum of 
an nu al ma int ena nce and  labor costs a t­
trib ute d to the  proposed sta nda rd were 
est im ate d to be $173 million 'Ex 109 p. 
4. Tab le 1- 8 ).  Based  on the 0 15 nn- 
nua llzatlon fac tor,  tot al annual costs 
were esti mat ed to be $241  million. Using 
r 0 10 fac tor,  based upon an assum ption  
of 10- yea r. str al eh t/ lin e d eprec iatio n ex­
clusive of Int eres t or the  financial  cost of 
cap ital , ann ual costs were estim ated to 
be $218 million (Ex. 109. p 85 ).

Sce nari o n  was based upon the st ri ct ­
est possible Inte rpr eta tio n of the pro ­
posed sta nd ar d Inclus ion of the cap ital 
item s omi tted  from DBA's first esti mate 
raise d tota l cap ital costa to $850 ,000 ,000 . 
or $13 0,0 00 noo a  ye ar Other  an nual costs 
rose to $1, 500 ,00 0,0 00 reflectin g estim ates  
of cost of repla cing coke produ ction 
which could be lost  as a result of con­
trol s and  work prac tices  required unde r 
this in ter pre tat ion . T.he result was an 
est imate d tota l ann ual cost of $1 28 bil­
lion (Ex. 109. p. 3 ).

T7ic American  Iron  and Steel Insti tut e 
(Af SI) accepted  the  estim ates  of $86 0.-  
00(1 00 0 for cap ital  and $1,28 9 AOO.OOO for 
tot al ann ual  c<*Xs os the  basis for the ir 
est ima tes of the  effects upon the steel 
In du st ry  at tr ib u te d  bi Ihe pro ro' cd reg u­
lati on 17,e Council on Ware  and Price 
Sta bil ity  (CW l’S) accep ted th ? esti mat e 
a*, rep rese ntin g the uppe r limit of the 
ran ge of jwisslble cost effect" of the  pro ­
po s'd  s tan da rd  'I7ie United Steel workers 
of America reje cted  the Scena rio II est i­
ma te. and  furth er  modified the esti mate 
of Sce nari o I ACCCI used b>th figures 
In .subm itting Its .summary c'•.‘.mates .

AISI reje cted  the Scen ario I cap ital 
cost esti mat e on the  grounds th at  str ict  
OSHA In ter pre tat ion  and enfo rcem ent 
of the  propose d sta nd ard  would require  
u .«• of all the  Appendix B Itern.1 deleted 
from the  analy sis 'ITiough not entire ly 
In agr eem ent  with  all the  Scen ario II
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cap ital  co st est imat es, AISI believed th at  
thos e estim ates  with which It disag rees 
with DBA. on bnlancc. tend to cancel  ou t. 
leaving the overall total est imate  to  bo 
a reasonably  accura te Ind icator <j>cr- 
haps und ers tated) of t he  level of cap ital  
costs  th at  mu st be expended In ord er to 
comply with the  proposed sta nd ard (T il  
42 66 ).

With  respe ct to ann ual  costs. AISI 
suggested th at  the Scen ario  I est imate  
discounted the value of the lost coke p ro­
ducti on. which. It believes, is possibly 
the gre ate st single cost cflcct of the  pro ­
posed standard <TR 42 03- 429 3). In ad di ­
tion. AISI sold th at  oth er IIS costs were 
miscalcula ted, but th at  the  sum of th eir  
effects offset one ano ther . AJSl em pha­
sized. however, th at  the appro pri ate  way 
to value coke loss was to su btr ac t the  
value of coal not  used from the  sum of 
the  purch ase price of coke and the  values 
of energy an d by-p roduc ts lost  (TR  
46 56 ).

Coke loss proved to be an Issue which 
aroused considerable controversy. Na­
tion al Steel Corporation  and Republ ic 
Steel Corporati on basically  supported 
the  view taken by AJSl. but  the  United 
Steelw orkers contended th at  port ions  of 
the  coke loss had alread y been accou nted  
for. Quest ions arose concerni ng several 
met hods by which  coke loss could be 
minimized. especially through  the use of 
additio nal  manpow er to reduc e coking 
time.  AISI reported th at  imported coke 
Is used when needed, but  th at  It is ex­
pensive ($140/ ton> and of poor quali ty. 
In respons e to Inquiries made  by the  p ar ­
tici pan ts. DBA Indicated  th at  the  study  
est ima tes of coke loss were based upon 
th e assum ption of capacity prod uction 
at  the time  of the  study  and did not 
reflec t occurrences of Idle capacity, 
downtime or use or stockpiles (T R 4142, 
4143. 4063. 406 9).

CWPS noted th at  Sc enari o II  es tima tes 
were based upon repor ts from the  sev­
era l coke p rod uce rs't hat  would no t allow 
access to detailed company da ta  on cost 
esti mat es and  th at  had  an Incentive to 
ove rsta te costs (TR  42 50 ). Utiliz ing In ­
lan d Steel Corp orat ion’s esti mat es of 
cap ita l and annual costs which  were re­
spectively  10 and 76 perce nt less th an  the  
DBA estim ates . CWPS defl ated  the  cost 
esti mates of oth er companies to develop 
Its own lower bound Scenario I cost  e sti ­
mate to complement the  upper bound 
DBA estim ate. Utilizing the caste  of 
DBA Scenn rlo I. CWPS the n est imated 
the tota l cap ital  ca<ts to be $110,000 ,000: 
ann ual  cap ita l cwU to be $61,500,000 
(usi ng a fac tor  of .15):  and  oth er ann ual 
costs to be $93.300 000. Using a cap ital  
recovery fnet or reflecting  only a depre ­
ciat ion assum ption, the  lower bound  es­
tim ate  Is abo ut $139,000,000 (T R 469 2- 
40 93 ). Thus. CWPS estim ated  the rang e 
of ann ual costs (based cn the  .15 cap ital  
recovery fac tor) to be between $160 mil ­
lion and  $1.28 billion. Th ough CWPS In­
dica ted th at  furth er study  would be re ­
quire d In order, to develop an  est lma to 
within tills range . CWPS said Its “bes t 
guess” of tota l ann ual  costs would be In 
the  neighbo rhood of $200 mill ion (TR 
47 58 ).

RULES AND  REGULATIONS

Tlic United  Stee lworkers of America 
(IJSWA ) also develoixxl an  al te rn at e es­
tim ate . by revisin g the  DBA Sce nar io I 
est ima te of 5450 .000.000 In capit al costa. 
From  th at  est imate  the  USWA ded ucted 
$250 ,511,000 for four  Items The se in­
cluded overestim ates  of cor.tr. of $46,725.- 
000 for hygien e facili ties. $57.fll0.00C for 
double d raf tin g and $123 900.00 0 for oven 
doors. In add itio n, th e IJSWA noted th at  
the  DBA doc ume nt and  ot he r est ima tes  
Ignored the  effect of the  10 r -r re n t 
ves tme nt tax  credit. It  calc ula ted  
value of th at  c redit to be $22,276,000 . af­
ter  deduction of the  overestim ates . As a 
res ult  of the se  deducti ons , tlic US W *’s 
est imate  Of tota l ca pital costs was $199.5 
million.

The  USWA accepted  the  ar.r.v.aiizaSlon 
fac tor  of .15. Based upon thLs figure, they  
esti mat ed ann ual cap ital  costs would be 
$30 million. If  DBA Sce nari o I est imates 
of ot he r ann ual costs were adde d, the  
USWA’s est imate  of all an nual costs  
would he $203 million. Thu s. DBA sce ­
nar io n  app ears  too hig h because  (1 ) 
aut om atic lid lifters  and  autom atic door 
and iamb  c leaners are  con tern pi a ted pr i­
marily  for new or reh ab ili tat ed  ba tter ­
ies: (2 ) sep ara te "c on tam ina ted " and  
no n- eon tan itnate d facili ties remo te con­
trol dam pcr lng and oven door gask ets 
arc  not -p resently con tem pla ted  for  any  
batt erie s: and (3 ) althou gh OSIIA recog­
nizes th at  nt  l eas t some of  t he  specifically  
ma ndate d cont rols  may have some Im­
pac t on producti on. It ap pe ars  th at  In­
creased fam ilia rity  with the  work pr ac ­
tices and ope rati ng proc edures, gre ate r 
use of labo r and  improved technology 
will minimize any loss In prod uction. In 
add ition , the  lower rnng e est ima tes  of 
139.000.000 and  $160 ,000,000 (.15 recov­
ery fac tor) which  were based  upon the  
assumption th at  Inla nd Stee l da te were 
rep res entati ve  of the  steel Ind ustry do 
no t ap pe ar to be acc ura te since  Inland's  
sit ua tio n Is atyp ical of the  stee l in ­
dustry because It alrea dy ha s more new 
equ ipm ent  th an  many othe r employ ers 
(T r. 4406. 47 51 ).

A wide ran ge of cost e stima tes  was pre ­
sented by concerned partie s at  the  he ar ­
ings. OSIIA. has  concluded it would be 
Ina pprop ria te to accept any  one of these  
est imates as Its own o r to mak e a def ini­
tive est ima te of the actual  co sts necessary 
to comply with the  proposed sta ndard : 
however. OSIIA has concluded It appro ­
pr iat e to narr ow the  est imate d cost 
range .

Based upon an analysis  of the record, 
Includ ing pot ent ial  loss of producti on, 
cost of contr ols and ecste relate d to o ther 
l>ortlons of this  Anal sta nd ar d OSIIA 
believes th at  total ann ual costs  arc  likely 
to full In the  $200,000,000 ran ge, ra th er  
th an  the $1,000,000,000 range. In rea ch ­
ing such a conclusion. It should be noted 
th at  the time  requir ed for Impleme nting  
the requir ed engineering  con trol s will 
spre ad the  costs OSIIA recognizes th at  
any est imate  of futu re costs of contr ols, 
especially east s rela ting to lost  pro duc ­
tion resu lting  from con trols which  have 
not been Insta lled on a pa rti cu lar bat ­
tery’ orc necessarily spe cula tive  becau se 
of tho  varia tion among batte rie s. In
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add itio n, we recogn ize th at  some employ ­
ers who Imp lement all of the requ ired  
engineering  con trol s an d work practic es 
may have  to cx|>cnd addit ion al fun ds to 
resear ch,  develop, nnd  Impl ement new 
technology In ord er to mee t the perm is­
sible  exposure limit . Cost figures for  theso 
elem ents  arc  too si*cc ulallvc  to est lmato  
(Ex. 10 8).

B. In fla tionary impact.  An previously 
note d, th e per forma nce  of economic  
feasi bility stud ies Is based upon OSIIA’s 
desire to o bta in the  d at a nece ssar y Vo a s­
sess th e cap aci ty of covered  emplo yers 
to  comply  with  Its propose d sta nd ar ds  
and  upon the  s tat uto ry  ma ndate  th at  the 
sta nd ar ds  ts feasible.  OSIIA believes th at  
suc h econom ic-fe asib ility  infor ma tion Is 
esse ntia l to Informed an d respo nsibl e 
rule mak ing.

Addition ally.  Executive  Ord er 11821 
(39  CFR 415 01)  and relate d Imp lem ent­
ing ins tructions , parti cul arl y Secre tary's  
Or der 15- 75 (40  FR 5448 4).  require th at  
OSIIA cer tify  th at  the  Infl atio nary im­
pact of th e propose d stan da rd  on the  
gen eral  economy was eva luated . Th e 
eva luat ion of such Impacts  was made a 
par t of the economic analys is pre sen ted  
in the  secon d DBA stud y. Th e resu lts 
were exten sivel y discussed an d are  sum­
mar ized  below:

Pric e ela stic ity  of stee l rep res ents a 
prin cip al de ter min an t of the  indu str y’s 
abi lity to pass  on any  rise  in costs in the  
form  of a price incr ease . Thoug h the  
DBA study did no t at te m pt  to est imate  
the price ela stic ity of dema nd  for stee l, 
it  not ed th at it  is relati vely sma ll In the  
sh or t run . esse ntia lly pe rm itt ing  cos t 
pa ss- thr ough. Thi s means  dema nd  for  
steel Is n ot  likely Vo signifi can tly dim in­
ish os a res ult  of incr eased costs rel ate d 
to the  s tan da rd . For  S cen ario I th e price 
of steel  is exp ected to rise by app rox i­
mat ely  $1 .50 /ton .

Ind ust ry repres ent atives  conte nded 
th at , since the  ind ust ry is in an  ex pan­
sion ary  mode, cap ita l req uir em ent s for 
compliance with  proposed OSHA reg ula ­
tion s would directly compete  wit h cap i­
tal  req uirements for expansi on. II. th ere­
fore. a cap ita l sho rta ge  develops. It Is 
possible th at  a great er Incre ase In stee l 
price s may be neces sary  to ge nerat e the 
nece ssar y fun ds for  compliance.  An 
upp er bound  of $13 .29 /tons was given by 
th e ind ust ry for  such a price Increa se. 
However. OSIIA est imated th at  cap ita l 
req uirements for  the  overly pessim istic  
Sce nar io II rep res ent only 2 to 3 per cen t 
of pl.-umcd cap ita l expen diture s by tho  
Ind ustry over th e ne xt eig ht years  and.  
the refore , a cap ita l sho rta ge Is not likely 
to occu r as a res ult  of the  proposed coko 
oven sta nd ard.

Based on the  as sum ption th at  t he  steel  
ind ust ry would be able (o pass  thro ugh  
In the  form  of hig her  price s the  full 
compliance costs In Sc ena rio I. DBA cal­
cula ted  an  upper  bound  for steel price 
chang es of 0.5 per cen t and  a rise In con ­
sum er price Index of 0.01 per cen t, a rel ­
ative ly smal l Increase. DBA conc luded  
th a t the re would be a min imal effec t on 
wage rat es and  coke producti on cos ts d ue 
to labo r product ivity  loss. DBA fina lly 
conc luded  th at  some small steel pro -
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duc crs would huve to expen d more to 
Ins tit ute  Ute man dat ed cont rols  th an  
larg e ones bccau.se they had  lagged be­
hin d the  larger  produ cers In Imp leme nt­
ing such cont rols .

Th e steel Indu stry  Ln facin g comp li­
anc e costs  In conn ectio n with coke oven 
emissio ns from req uire me nts of oth er 
reg ula tor y agenc ies as well te g. EPA>. It 
Is no t possible to det erm ine  which costs 
(or  benefits* should  be att rib ut ed  to 
which  reg ula tion s and . ther efor e. OSH A 
believes Unit esti mates of compllanco 
costs sho uld  be considered as rang es 
which  may Include the Joi nt costs of 
ot he r regu latio ns.

Th ere  was some disa gre eme nt with 
upp er bound  est imate  effect on the CPI. 
Th e prin cip al sourc e of con ten tion was 
no t tlie meth od <CWPS accep ted the 
valid ity of the  mo del ). It was th at  the 
Inf lati ona ry Impact was calc ulat ed only 
for  Uie lower poi nt of the stud y's ran ge 
of oost est ima tes  <TR 40 27 ). OSH A 
not ed th at  by extra pol ating from these  
est imate s of mil atlo nar y imp act It was 
possible to est im ate  a ran ge of effects. 
Th us  th e upp er bound est imate  of 
cha nge  In the  Con sum er Price  Index  
could ran ge  from  0.01 to 0.0 7 per cen t 
(T R 39 35).  In any  eve nt, we find th at  
tlie  Infl atio nary  Impa ct Is small and. 
the ref ore , will not  di sru pt sub sta nti ally 
tlie Income and  cons ump tion  pa tte rns  of 
tlie  economy. We. the refore , conclude 
th at  lit tle  or no cha nge  in the pa tte rn  
of ste el use would be expec ted.

CWP S said th at  an ot he r view of In­
fla tio nary Impa ct would Involve cal cul a­
tion of th e dol lar values  of antic ipa ted  
costs and benefits . The y said th at  If 
est imate s of costs exceeded  tliosc  for 
bcn cfl ts., thc y would term  tlie res ults In­
fla tionar y. and the  converse would be 
term ed antl- ln lla tlo na ry . Att emp ts to 
tak e th is vlevz. and the  at te nd an t pro b­
lems In developing  such  est imate s arc  
discussed below.

C. Benefits . It  Is cle ar th at  th e over­
ridi ng purpose of the  Act Li to pro tec t 
employee safe ty an d he alt h even If such 
protect ion res ults  In the  exp end iture of 
large sum s of money. Increased- p rod uc­
tion  costs or reduce d pro fit mar gins . On 
tlie  ot he r ha nd , the  Act is not Inten ded 
to Impose unn ece ssar y or  Inap pro pria te 
fina ncia l or ot he r bur den s upon affec ted 
employe rs.

In  an  effo rt to assi st OSIIA In Its 
dec ision-m akin g process. z C WPS sug­
gested  th at  OSHA utilize cost -be nefi t 
analysis . Th at  Is. benef its of the  coke 
oven sta nd ar d would be qua ntif ied hi 
dol lars  and measured  aga ins t the  doll ar 
eas ts of Imple ment ing the sta nd ar d. 
Co st-b cnc flt analysis Ls a common 
method  for  maki ng economic decision s. 
In  rec ent  yea rs, some econo mists  have 
sou gh t to a pply this  analysts  to the  value 
of hum an life and th e c ost  of he alt h care  
(T R 45 80 -1 ).  However, the re Ls no co n­
sens us as to an ap pro pri ate  m ethodo logy 
to arr ive  at  dol lar  values for benefits  
(Ex . 100. p. 5 0 .

Th ere  arc  Insup erab le obstacles to any  
at te m pt  to est ima te accu rate ly and  to r e­
duce  to dol lar  term s the  value of any  
he alt h reg ula tion. To begin wit h, olnce
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life and  he alth are  neith er bought nbr  
sold In our society , any est ima te as to 
dol lar values ma st neces sarily be spec u­
lativ e Yet. such an  est im ate  requ ires  
unamb iguo us det erm ina tio ns of pre vent­
able mor talit y and mor bidi ty and  ac ­
cepte d sta nd ar ds  of dol lar values  of life. 
Illness, pain , and grief of thos e directly 
and  Indirect ly affecte d. Indeed as CWPS 
suggeste d, dol lar values  for benef its re ­
quir e a subje ctive Judg men t as to social 
utili ty or dis utili ty (TR  4580 . 45 84 -5 ).  
CWPS suggest ed a gen eral app roac h to 
esti mat ing  benefits as the  social benefi ts 
to society as a whole. Includin g the  Indi­
viduals who compr ise It and refle cting  
any net reduc tion In the ir disu tiliti es 
(TR  45 78 ). For reas ons  th at  are  dis ­
cussed more  fully below. OSHA believes 
th at  the re are so man y difficulties In­
volved In attem pti ng  to assign  a dollar 
value to t he  benefits of the  st an da rd  th at  
such  figures would no t provide a me an­
ingfu l indic ation of the  tru e value of tlie 
sta nd ard .

Ind ust ry rep res ent ativ es recogniz ed 
the  seriou sness of the  he alth problem 
and  took no position  on the num ber of 
lives th at  would be saved  by the  pro ­
posed regul ation, and no witnesses were 
willing to equate doll ars with lives (TR  
4391 . 4398 . 42 42 ). Th e pri ma ry Issues 
the n, as raised by CWPS. were <1> 
whe ther  a  do llar value  for benef its sh ould 
or indeed could be establish ed; (2)  the  
eleme nts to be  Inc luded and  eva luat ed as 
benefi ts. an d ,( 3)  the  cal cul ation of pr e­
ventabl e m orta lity .

In attem pti ng  to perform  cost -be nefi t 
analysis, it Is init iall y neces sary  to ca l­
cula te the  num ber  of lives which  will be 
saved by the  sta nd ar d.- Th e IIS  ca lcu la­
tion of 240  lives (Ex . T0 9. p. 68 ) was 
chal leng ed. Tlie calcul atio ns were base d 
on tlie assum ptio ns th at  the  proposed 
regu lati on would be fully effective  In 
elim inat ing excess risk of dea th;  th at  th e 
populatio n at  r isk Is equal  to the  a mo un t 
of coke pl an t labo r turn ov er per year  
mult iplie d by 45 yea rs to app rox im ate  
the leng th of worki ng life, and  th at  the  
Redmo nd calc ulat ion  of tlie perc ent age  
of cxccr-s mo rtal ity  for  coke pl an t work ­
ers can be applie d to th at  pop ulat ion at  
risk. The  re sul t of th at  cal cul atio n ls t hat  
excess m ort ali ty per year  from all cause s 
among the  tot al exposed pop ulat ion la 
esti mat ed at  240.  In the  hea ring s (TR  
40 14 ) OSHA noted th at  t his  es tim ate  was 
based on a stab le pop ulat ion,  and . If one  
acco unts  for de ath s from comp eting  
causes  over th e 45 year s, the  est ima te of 
excess mo rta lity  would decli ne to 211 
(T R 40 14 ).

CWPS o bjected to the  as sum ptio ns and  
resu lts of thes e calc ula tio ns. However, 
they also assum ed th at  th e sta nd ar d 
Would elim ina te all excess mo rta lit y. 
They esti mat ed th at  between  8 and 35 
lives per year  would be saved ns a resu lt 
of the proposed rule  (T r. 47 39 ). CW1V3 
assume d th at  the re would be n o rele van t 
labor  tur nov er and cons idere d only coke 
oven worker s (r at her  th an  coke pl an t 
wor ker s). As a resu lt, th e pop ulat ion at 
rfcik In any yea r In CWPD calc ulat ions  
was app rop riat ely  60 per cen t of th at  
imput ation  a t risk esti mat ed hi the  I IJ  or 
21, 000  employee s.

CWPS. also a ssume d: (a ) For th e hi gh 
rat e, th at  id I workers hart tlie same risk 
as th at  e stim ated for lon g-term  workers; 
(bi  for the  mediu m est imate , th at  the 
aver age  excess mo rta lity  rat e applied to 
the ir populatio n nt risk, and  (c ) for the  
low est ima te, th at  worker s In the  coke 
pla nt had no excess rLsk of de ath . CWP8  
derive d the ir esti mates by the ir own 
meth ods from published Redmo nd data . 
They  indicate d th at  the ir appr oac h was 
based upon sound economic s, but  th at  
they would de fer to t he methodology' u ti ­
lized by epidemiolo gists. They also Indi­
cated th at  t he ir esti mates of co st/ben efit 
rel ations hip s w ere sen sitive  to any erroi^ 
In the  pr ocess of est ima ting  benefits.

In tlie course  of CWPS' testim ony, it 
was not ed th at  a ra te  .001 6 was used In 
tlie  calc ulat ion  of the ir hig h (35 .4)  est i­
ma te oi excess mor talit y, ih e record in ­
dica tes th at  the  .001 6 ra te  rela ted to 
coke p la nt  workers, bu t t ha t,  u nde r s imi­
la r assu mptions,  a ra te  of .0041 would 
apply  to coke oven workers as die  popu ­
lati on at  risk. Using the .0041 rate for 
the  22. 100  worker s in coke ove ns resulted  
In the est im ate  of abo ut 90 as an  a lte rna­
tive high  est imate  of excess morta lity 
under the  C'WPtf a ssum ptio ns iTR  4739, 
47 40 ). If it Is assum ed th at  ther e ls a 
20 % tur nov er and th at  the  risk is 0041 , 
then  the  excess mo rtal ity  would be ap ­
proxim ately  109 de ath s per  ’ ear  under  
the  m ethod s used by C 'VPS.

As can  readi ly be seen, estim ates  of 
the  mo rtal ity  benefits  of th e reduce d ex­
posu re will vary sign ifica ntly , depending 
upon tlie assum ptio ns utiliz ed. However. 
OSHA does not believe It is app ropr iate  
to qua ntif y even a ran ge of the  benefits 
of the  fina l rule.

To begin with, we believe th at  the 
mo rta lity  bene fits of the  sta nd ard  In­
clude more th an  the  reduce d exposures 
which will resu lt. Based upon the  da ta 
in die reco rd. It Is Impossible to quant ify 
prospect ively die decrease In morta lity 
which  will, we believe.’o ccur as a result  
of medic al surve illan ce, hygien e faci li­
ties. prote ctive cloth ing an d the  othe r 
provis ions of  th e fin al rule.

Moreover, were v « to focus only upon 
die  benef its de.l ved  from reduced ex­
posures . die  most  costly requ irem ent of 
the  sta nd ar d mea ning ful quan tification  
Ls no t possible. In tills rega rd. It should 
be note d th at  we are  awar e of no "sa fe” 
level of exixisurc to coke oven emissions. 
The refo re, alth oug h we believe t ha t mor ­
tal ity  rat es will be signif icantly reduced, 
we do n ot know w heth er compliance with 
the  permiss ible cxixxsure lim it will re ­
move all mo rtali ty resu lting  from coke 
oven exposure . Moreover, significant 
red ucti ons  In mo rta lity  will not resul t 
from  the sta nd ar d as soon os exposures 
are  reduced . Rathe r, because of the In­
he re nt  na tur e of mo rtali ty resulting  
from  occu pational  he alth huza rds. In­
cludi ng cure biogenesis and  Its long 
lat en t period, the  yearly  mo rtali ty will, 
we believe, be gradu ally reduced  over a 
period of year s, perh aps  as many m  20 
or more years  from now unti l the sta nd ­
ard  Ls fully effective. However, unless 
expos ures arc  reduce d now, wc believe 
th e mo rtal ity  ra te  will not  decline, ano 
coke oven workers will c onti nue  to suffer
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the txrcM  mo rtal ity  of the  |m.st. In our  
vi e*,  th e final rule  provide-. Imme diate  
benefttA rela ting to mort ali ty by p rot ec t­
ing employees today 60 th at the ir mor ­
tali ty will be sig nific antly reduc ed In the  
future . In these  circum stan ces,  wc be­
lieve th at  It would he Inap pro pria te to a t­
tem pt to siMJCillate on the  redu« cd yearly 
morta lity which will resu lt from  the  final 
rule.

In additi on, It Ls likely th at at  least 
some of the  engineering  con trols re ­
quired  by the  final rule  will reduce  ex­
posures to the  gen eral  popul ation  In the 
surr ounding comm unit ies. To the  ex­
te nt  th at mortal ity and  mor bidi ty are 
reduced, a n obvious benefit  would th ereb y 
be derived. Wc do no t hav e adequat e 
da ta to quan tify  th ese  benefi ts.

Even If n mea ning ful est imate  of re­
duced mor talit y could be establ ishe d, wc 
do not believe th at  there  Is a n ade qua te 
methodology to qua nti fy the  value  of 
a life. Various methodologies  were sug­
gested In the  IIS. but  none was viewed 
as sat isfac tory.

One metho d commonly used in an aly­
sis of progra ms involving he alt h care  or 
dlsca.se cont rol Is often referred to as 
the  "hum an cap ital " app roach. The  
"human cap ital " method  derives a mi ni­
mum moneta ry value  of hu ma n life 
based on t he  value of an  ind ividual’s f u­
ture  earni ngs which would be lost as a 
resu lt of p rem atu re dea th.  Suc h calcul a­
tions arc occas ionally supp lemented by 
tho  "suggest ion th at aux ilia ry ca lcu la­
tions be made  in ord er to take  acco unt 
of the suffe ring of the  victim, his  loss of 
utili ty from ceasin g to be alive, nnd /or  
of the bere avem ent of his family (Ex. 
110 )."  Others, such as Dorothy  Rice, ex ­
tend  th is co ncep t by "to tal ing  t he amoun t 
th at  ts sp ent on medic al care  and  the  
value of earnin gs foregone as a res ult  of 
disabi lity or d eath"  to o btai n a minimum 
value of huma n life (Ex. 110 D: HO N).

Use of the  hum an cap ital  app roach Is 
qualified by Its relian ce on the  argu abl e 
assum ption th at  tlic sum of foregone 
wages (or foregone wages plus medic al 
care costs ) Is the bc.st est ima te of the  
vnlue placed on huma n life by society. 
Use of this method  Is fu rth er  ha nd i­
capped because  It Implies, for example, 
th at  reti red persons  (who  arc not  longer  
"ea rni ng" ) arc  worthless, an d th at  men 
are  worth more than  women (because  the 
average  earni ngs  of m en are  hig her  tha n 
the  average  earn ing s of w omen ) (Ex. 109, 
p. 57) .

Anothe r method, som ewh at sim ilar to 
the  first, is somet imes called  the "ne t 
outp ut" app roac h. The  value  of an  in ­
dividual's life und er tills  method  Ls 
found by "calcula ting  the  pre sen t dis ­
counted  value of the losses over time  ac­
cruin g to oth ers  as a resu lt of the death  
of a part icu lar  Individu al" (Ex. 11 0- 0* . 
Use of this  method  requires a cce pta nce  of 
the  atti tud e th at  what  Is mo st lm iw rta nt  
to society Ls simply the  res ul tan t ne t loss 
or gain following the de ath  of one or more 
of its members. If a ccepted, the  a ppro ach  
Implies th at  the  de ath  of any person  
whose earn ing  power or product ivity  ls 
negative  (suc h .as a ret ire d perso n re­
gardless of his or he r ownership of pro p­
er ty ), repr ese nts a ne t bcn cllt to society.

Th e method  ha s no reg ard  for the  feel­
ings <>f the  pot«-ntlal victim or his  family, 
res tric ting Itself only to the  Interes ts of 
the  surviving  mem bers of socie ty os a 
whole (Ex . 11 0- G).

A thi rd  method  advocat ed by m any for 
use In b cnchl as.se.sm en t app roache s the 
problem from a "soci al" a spe ct and bases 
th e value of life on the am oun ts invested 
by g ove rnm ent  In social pro gram s aime d 
a t reduc ing tlic numb er of dea ths . Ren al 
dialysis for  pers ons  with  kidney  fai lure  
(th e costs of which  ran ge  from $15,000  
to $25,000  per  pa tie nt  per  ye ar ) is ju st  
one example of the  free medic al care  
ava ilable un de r a gov ernm ent- sponsored 
pro gram  (Social Se cu rit y) . Under  tills 
benefits  analys is app roa ch, tlic costs In­
volved in the pro gram  imply tli at  soc iety 
places a  value on life su bst antia lly  hig her  
th an  the  sm n of th e wages these  persona 
would ea rn over the ir working  1Uclimes 
(Ex  110 -D ).

Whil e some have also sugge sted th at  
an  impl icit value  of huma n life could be 
derived from deeLsions on  am oun ts spe nt 
In oth er pro gram s to pr eve nt mo rta lity , 
Mlshn n notes  th at  such value s may prop ­
erly diffe r among program s. He also 
notes  th at  no dem ocratic  voting process 
Is involved dire ctly  in such  pro gram de ­
cision s and . even if th at  were the  ease, 
an  Ind epe nde nt economic cri ter ion  for 
the value  of life would be requ ired  for 
rat iona l dec isions  (Ex. 11 0G ). Seine ha ve 
fel t th at  such a n ind epe nde nt v alue  could 
be derived from exam ina tion of wage 
rat es  paid In haz ard ous  occupati ons. 
However, this  would assum e th at  work­
ers have  perfec t knowledge of the  n at ur e 
of the  haz ards , and th is would be more  
likely in obvious expos ures th an  in the  
case of e xpos ure to o ccu pati onal ca rci no­
gens which hav e a long late ncy  period so 
th at  the tim e of de ath  ls rem ote from 
the  in itia l exposure. Th e time diirc rencc 
also Intro duces ques tions on wheth er the 
fut ur e benefi ts of reduc ed mo rta lity  
should be disco unted to arr ive  at  some 
pre sen t value, but th ere Is subs tan tia l 
disa gre eme nt among econ omis ts on the  
use of disc ounting  in es tim ati ng  t he value  
of a life to be saved In fut ur e years (Ex. 
109. p. 5 9) . Finally , even If the  vnlue of 
life could somehow be assessed, th ere  
appears  no way to value  a difference  be­
tween the  slow and pai nfu l process of 
dying from can cer  as com pared to oth er 
dying  processes with dil fer en t levels of 
pain  and suffe ring <TR 45 81 ).

OSHA believes th at  thes e methodolo­
gies do no t adeq uate ly quantify  the  value 
of life. Accordingly, wc decline to do so.

If. was sug gest'd  th at the  cos t-bene fit 
analysis  shou ld Include an  es tim ate  of 
the do llar benef its of the  sta nd ar d In 
relation to reduce d mo rbid ity. Again, it 
Is not possible to precis ely est ima te tlic 
excess m orbidity  res ult ing  from exposure  
to coke oven emission s, alth ough  wc do 
know th at  excess morbidi ty docs res ult  
(Ex. 109. p. 67; T il  4 88 8).

CWPS  testif ied th at  a previ ous study 
(of asbestos wor kers) Indicate d th at  tlic 
amount of excess morbid ity  exceeded  
th at  of excess mo rta lity , bu t th at  the  
value of Illness was seve ral times less 
th an  the  value  asso ciate d with  de ath , so 
Uiat, In tli at  stud y, equal dollur values

were assig ned to excess morbidit y an d 
excess mo rta lity . They the ref ore  pro - 
I»osed allowing for  the value of  mo rbid ity 
by dividin g nnnuid costs by 2 before 
rel ating  an nu al cos t est imate s to es ti­
mates  of excess mort ali ty In any  c.ost- 
iM-nefU an al ysi s (T R  4744 4746. 458 7- 
45 88 ). Not only Is the  numb er of dis­
abli ng Illness which  will be prosp ectivel y 
avoide d unknown,  but.  th eir  aver age  du ­
rat ion an d the  numb er of nondisabling 
illnesses and  the ir du rat ion  Is also un ­
known  (T R 45 89 ).

In the re cir cum stance s, we find th at  
It is Ina pprop ria te to arb itr ar ily  e stab lish  
a dol lar  valu e on th e benefits  of the  
sta nd ar d rel ati ng  to antic ipa ted  declin es 
bi worker  mo rbid ity.

CWPS  testi fied thnt.  by rel ati ng  est i­
ma tes  of benefits  (in  term s of pr eve nt­
able  de ath s or the ir equ ivalen t) to est i­
ma tes  of the  costs  of comp liance. It Ls 
possible to est im ate  the  imp licit  cost 
of reduce d mo rta lity . Moreover, the y tes­
tified th at  a decision  on Implementing 
a proposed regula tion Involved ac cept­
anc e of such  an  est im ate  of the  imp licit  
cos t as the  min imu m valu e of a life (T R 
47 83 ). However, for  reason s noted above, 
we do no t believe wc can for ca st ac cu­
rat ely  the  amo unt s of an nu al  red ucti ons  
In m ort ali ty or  morb idity  th at  will res ul t 
from  th e reg ula tion, nor  do we hav e an 
ind epe nde nt est im ate  or stan da rd  of the 
dol lar value  of life.

Based  upon th e foregoing and  the  rec­
ord as a whole. OSHA finds th at  com­
pliance with the  stan da rd  (eve n if the 
hig her  cos t es tim ate  were use d) is well 
wit hin  th e fina ncial cap abi lity  of the 
coking Indu stry . Moreover, alt hough wc 
ca nn ot  rat ion all y qu antify  in dol lars  the  
benefits of tlic sta nd ar d carefu l con ­
sid era tion has  been given to the  question  
of whe the r thes e su bs tan tia l c.v ts are  
Justified in lig ht  of the  haz ard s. CSHA 
conclude?; th at  these  costs are  nece ssar y 
In ord er to adequa tely  pro tec t employees 
from  the  hazar ds asso ciated with  coke 
oven emis sions . ______________
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INTERAGENCY COORDIANTION

In response to Senator Javits’ request concerning interagency 
coordination, I am submitting a news release and Memorandum 
of Understanding setting forth recent developments in this 
area.

On August 1, 1977, John Byington (Chairman, Consumer Product 
Safety Commission), Douglas Costle (Administrator, Environmen­
tal Protection Agency, Donald Kennedy (Commissioner, Food and 
Drug Administration), and I jointly pledged to act as a team 
to effectively control hazardous materials for the protection 
of public health. Among the specific issues we will examine 
are our common interests in standards and guidelines for test­
ing and epidemiology, risk and safety assessment, information 
sharing, regulation development, compliance/enforcement, 
research planning, and communication with the public. Our 
committment to these goals was affirmed on Septmeber 26, 1977, 
when all four agencies agreed to a Memorandum of Understanding 
pledging to increase interagency coordination and to ensure 
efficient use of resources.
We expect these steps to streamline our organizations, maxi­
mize our resources, and thereby lead to better protection 
from health hazards.
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of Labor
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OCCUPATIONAL SAFETY AND HEALTH USDL — 77.687
ADMINISTRATION

Con tact : James F. Fo ster  FOR RELEASE: Tuesday,  Aug. 2 , 1977
O ff ic e  : (202 ) 523-8151 2:0 0 p.m. EDT
A ft e r Hours: (703 ) 941-6798

REGULATORY AGENCY HEADS ANNOUNCE COOPERATIVE REFORMS

The heads o f the Labor Depa rtm en t's  Occup at ion al Safet y and Hea lth  Ad mini­

s tr a ti o n , the En vironme nta l P ro te ction  Agency, the Food and Drug A dm in is tr a tion  

and the  Consumer Prod uc t Safet y Commission announced a t a jo in t  pre ss confe rence 

tod ay seven co opera tiv e in i t ia t iv e s  to  re fo rm  the re gu la to ry  process and improve  

the  p ro te c tion  o f worke r and pub lic  hea lth .

A ssis ta n t Sec re ta ry  fo r  OSHA Eula Bingham, EPA A dm in is tr a to r Douglas M.

C ostle , FDA Commiss ioner Donald Kennedy, and CPSC Chairman S. John By ing ton sa id 

in  a jo in t  statem en t: "The Pre side nt  durin g th e campaign prom ised the  American 

people th a t waste and d u p li ca ti o n  in  the Federal  Government would be e lim in ate d 

where possi b le . He is  com mitted to  improv ing the management o f the  governm ent.

Our agencies o ft en  deal w ith  many o f the same iss ue s and the same in d u s tr ie s , and 

they  o ften  have the  same rese ar ch , re g u la to ry , and en forcement o b je c ti ve s . I t  is  

tim e we planned and worked to get he r to  st re am lin e our re gu la to ry  processes and 

maximize ou r re sourc es."

As a f i r s t  ste p , the agency heads have d ir e c te d  th e ir  f ie ld  s ta f fs  acro ss the  

co unt ry  to  deve lop  coopera tive workp lan s w it h in  t h i r t y  days to  meet th is  go al .

The s ta f fs  have been to ld  to  co nsider  sh ar ing f a c i l i t i e s ,  la b o ra to ri e s , veh ic le s , 

li b ra r ie s  and oth er re so ur ce s,  as w ell as to  examine the  p o s s ib il it ie s  o f inc reased  

co op er at ion in  com pliance and enforcement and a lt e rn a ti v e  ways to  reduce the  burden 

on the re gu la te d in d u s tr ie s .

The jo in t  agency in i t ia t iv e s  announced tod ay  in c lu de:

-more -
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-- development of compatible testing standards and guidelines to determine 

what criteria should be used in deciding whether testing is needed, what tests 

should be run, what amount and type of data is necessary for determining safety, 

and how data should be interpreted;

-- risks and safety and health assessments to decide what data each agency 

needs to determine a "risk," wtfat methods will be used, and how the results will »

be announced;

-- information sharing to include looking at the current’systems-each agency 

uses and to determine if a national information system on toxic substances is needed 

and if so how it can be developed;

—  research planning to include an examination of each agency's research needs, 

and a determination of the cost and effectiveness of cooperative research;

-- regulation development to include looking at ways to improve cooperation 

among the agencies in the development of regulations;

-- compliance and enforcement to include an examination of how field personnel 

can jointly contribute to the mission of all four agencies, and whether laboratory as 

well as other facilities could be shared; and,

—  interagency communication and publication and public education on the 

regulation of toxic substances to examine the possibilities for joint exchange of 

information with the public and industry through publications, seminars, conferences 

and hearings.

In a letter to President Carter, the agency heads said: "We have concluded that 

within our collective legislative mandates there are significant and exciting 

opportunities -- acting as a team -- to effectively control hazardous materials 

for the protection of public health. We have agreed to examine, assess, and rede­

sign, if necessary, the proceSsess by which we collectively regulate the chemicals

-more-
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which impact upon people and the environm ent. We are p a rt ic u la rl y  se nsi tiv e to 

the need to  min imize dup lic a tive  requ ests fo r  in fo rm at ion from in d u s tr y .. . Our 

goal is  to make the regu la to ry  processess more e f f ic ie n t  fo r our agencies, fo r 

in dust ry , and fo r the pub lic ."

EPA, FDA and CPSC already have developed a coopera tive plan to ban the non- 

es se nt ia l aerosol uses o f ch lorof luorocarbo ns  th a t may be de plet ing the earth 's  

pr ote ct ive ozone la ye r.  Other coopera tive e ff o rt s  among the agencies to  date 

inc lude an in vestigation o f the sa fe ty  o f glasses decora ted with  lead -con ta in ing 

gla zes, and the development of complementary proposals to  li m it  the exposure of 

workers and the genera l pu bl ic  to  benzene.

The agencies be lieve  th is  new e f fo r t  w il l streng then day-to -day interagency 

co ordina tio n.  "We are co nfident, " they sa id , "t ha t these e ff o rt s  w il l re su lt  in 

more co ns is tent  re gu la to ry  po lic y , better sha ring o f in form at ion resources , and 

improved pr ote ct ion of pu bl ic  hea lth ."

###
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 
U.S. ENVIRONMENTAL PROTECTION AGENCY

FOOD AND DRUG ADMINISTRATION
D E P A R T M E N T  O F  H E A L T H , E D U C A T IO N  ANO W E L F A R E

OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
D E P A R T M E N T  OF LA BO R

INTERAGENCY AGREEMENT 
AMONG

U.S. CONSUMER PRODUCT SAFETY COMMISSION
U.S. ENVIRONMENTAL PROTECTION AGENCY

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 
FOOD AND DRUG ADMINISTRATION

DEPARTMENT OF LABOR
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION

RELATING TO THE REGULATION OF TOXIC AND HAZARDOUS SUBSTANCES

I. Purpose
As principal regulatory agencies charged with protecting the public and the environment from the adverse effects of toxic and hazardous substance -., we hereby agree to increase our on-going efforts to cooperate with each other as far as is practicable to make the most efficient use of resources, achieve consistent regulatory policy, and improve the protection of the public health and environment.
Interagency cooperation is already taking place between various segments of the Environmental Protection Agency,Food and Drug Administration, Consumer Product Safety Commission and Occupational Safety and Health Administration. This Interagency Agreement is intended to supplement these activi­ties.

II. Statutes
This agreement is entered into within the limits of the statutory authorities of the four agencies.

III. Items of Agreement
A. The four agencies shall establish interagency com­munications channels at appropriate levels to facilitate the
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exchange of information and to explore options for increasing 
cooperation and coordination.

B. Each of the four agencies shall designate a liaison 
officer to coordinate the participation of that agency in 
this agreement.

C. In order to carry out the purpose of this agreement 
and to the extent consistent with the statutory responsibilities 
of the agencies which are parties to this agreement, such 
agencies will endeavor to develop common, consistent or com­
patible:

1. testing protocols, criteria for interpretations, 
quality assurance procedures, and other policies 
relating to the testing of toxic and hazardous 
substances;
2. epidemiological practices and procedures;
3. approaches to the assessment of risk presented 
by a toxic or hazardous substance and to the esti­
mation of benefits associated with a substance;
4. methods of obtaining, analyzing, storing, and 
exchanging information which might be of mutual 
interest;
5. research and development policies, possibly in­
cluding methods of sharing costs and facilities;
6. regulations and regulatory development activities 
where a hazard can be most effectively controlled by joint 
participation or by use of the statutory authorities
of more than one agency, e.g., joint public hearings 
or rulemaking action;
7. compliance and enforcement procedures and policies;
8. public communication and education programs, and 
informational services to industry;
9. other activities as may be applicable.

D. The four agencies may initiate mutual training programs, 
personnel exchange programs, and other personnel policies which 
may further the purposes of this agreement.

E. The four agencies may enter into jointly sponsored 
contracts or award jointly sponsored grants to further the pur­
poses of this agreement.

-2-
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IV. Supplementary Agreements

This agreement may be further carried out by supplementary 
agreements of the following types:

A. Authorized representatives of the four agencies may 
amplify or otherwise modify the policy or provisions in this 
agreement or any of its supplements, provided that any material 
modification of the provisions in this agreement or any of its 
supplements shall be subject to the approval of the heads of
the Environmental Protection Agency, Food and Drug Administration 
Occupational Safety and Health Administration and a majority 
of the members of the Consumer Product Safety Commission.

B. Authorized representatives of two or three of the 
four agencies may execute a bilateral or trilateral supplemen­
tary agreement which affects only the parties thereto, and 
which is consistent with the purpose and provisions of this 
overall agreement.

C. Subordinate officials of the four agencies (or of any 
two or three of the four) who are authorized to execute inter­
agency agreements may, within their area of responsibility, exe­
cute supplements to this agreement which are consistent with 
its purpose and provisions.
V. Related Agreements

In addition, one or more of the four agencies may execute 
an Interagency Agreement with agencies not party to this agree­
ment including one which is directed at similar goals and is 
consistent with the purpose of this agreement. In the afore­
mentioned case, such Interagency Agreements may be designated 
"Related Agreements."
VI. Duration, Renewal and Termination

This agreement shall take effect when accepted by all 
four parties and shall endure for four (4) years or until 
three parties have individually terminated it, whichever occurs 
first. This agreement may be renewed by mutual acceptance of 
the parties after four years from acceptance, or earlier if 
terminated in accordance with the terms of the agreement.

This agreement may be terminated by any of the parties 
to it following 30 days advance written notice by that party 
to all of the other parties.

Supplementary agreements may be temporary and terminate 
on a certain date or upon completion, as provided. In addi­
tion, those which involve resource commitments on the part 
of any agency may have different provisions for termination

-3-
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which will govern only for that supplement.
The termination of this agreement or any supplement by one 

party does not render it void for the other parties.
VII. Agreement Authority

This agreement is entered into under the authority of the 
Economy Act of 1932 and under that of various provisions for 
interagency cooperation appearing in the legislative authorities 
of the four agencies.

For the Consumer Product Safety

For the Food and Drug Administra­
tion:

For the Occupational Safety 
and Health Administration:

Donald Kennedy, Commi ^ioner
Secretary of Labor

September 26, 1977

-4-
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STATUS OF OSHA'S POLICY ON G EN ER IC ST AN DARDS^OCTOBERl9, 1977

The generic standard concept raised by Senator Javits unques­
tionably warrants serious attention by the Agency. As stated 
in my testimony, OSHA has already taken significant initiatives 
in this area. Our standard on carcinogens, covering thirteen 
different cancer causing agents and published January 29, 1974, 
embodies many of the generic standard ideas. Labeling, train­
ing, monitoring, and medical surveillance are among the require­
ments common to each of the regulated substances.
Also, as you are aware, in January 1977 the Agency published 
in the Federal Register (42 FR 5372) a request for information 
on the labeling and monitoring of chemicals in the workplace.
OSHA received over eighty comments as a result of this request, 
and we are now moving actively to publish a proposed standard 
in the Federal Register.
OSHA's most comprehensive effort to produce a generic stand­
ard, however, is the proposed policy for identifying, classi­
fying, and regulating potential workplace carcinogens. This 
proposal, published in the Federal Register on October 4, 1977, 
sets four categories for classifying known and suspected carcin­
ogens and provides for corresponding regulatory action by the 
Agency. Instead of the substance-by-substance approach used 
heretofore by OSHA, three model standards are proposed that 
incorporate the Agency's views on the protective provisions 
most appropriate for different categories of workplace sub­
stances. Comprehensive provisions found in OSHA's health 
standards, such as the requirements for medical surveillance, 
employee training and education, signs and labels, and record­
keeping would be integral components of the regulation. Thus, 
the only issues to be resolved in rulemaking for specific sub­
stances would be selection of an appropriate exposure limit 
and determination of whether OSHA has correctly classified the 
substance. The lengthy rulemaking process that has characterized 
the Agency's past efforts to promulgate health standards conse­
quently will be streamlined and expedited by this approach.
OSHA is seeking full discussion of all issues raised by the 
proposal and has scheduled public hearings on the policy to 
begin in Washington, D.C. on March 14, 1978.
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OSHA'S MEDICAL RECORDKEEPING POLICY

OSHA realizes that it is vitally important to keep records 
on employee exposure to hazardous substances; therefore, the 
Agency's standards are requiring that both detailed exposure 
records and medical records be prepared and retained by em­
ployers. The recordkeeping provisions appearing in all OSHA 
health standards and standards proposals require employers to 
measure and record the exposure of their employees to regulated 
substances. In addition, employers are required to make avail­
able comprehensive medical examinations to all their employees 
who are or will be exposed to these substances. The coke oven 
emissions standard and the benzene and asbestos proposals, for 
example, state that these exposure and medical records must be 
maintained for at least forty years or for the duration of em­
ployment plus twenty years, whichever is longer.
The Agency believes that this long retention period is neces­
sary and appropriate for development of information regarding 
the causes and prevention of occupational illnesses related 
to exposure to potentially toxic materials. Exposure monitor­
ing records must be retained for a sufficient period to allow 
health effects related to employee exposure to become manifest. 
Some of the adverse health effects resulting from exposure to 
carcinogens do not become manifest for at least 20 to 30 
years. Therefore, a retention period which encompasses both 
the period of exposure and the period of latency must be 
selected.
Medical records with retention rates similar to the exposure 
monitoring records serve as an objective check that an em­
ployer has actually performed the substantive requirements 
of the standard. More importantly, it is necessary to relate 
employees' medical effects to their exposures in order to 
develop accurate information regarding cause and prevention 
of occupational disease. In addition, these records are 
essential to physicians in the proper evaluation of an indivi­
dual employee's health.
OSHA's health standards stipulate that all records are to be 
made available upon request to the Secretary of Labor and/or 
the Director of the National Institute for Occupational 
Safety and Health (NIOSH) for the purposes of ensuring com­
pliance with the recordkeeping regulations and for providing 
data necessary for developing information regarding the cause 
and prevention of occupational illness. If an employer ceases 
to do business, the succeeding employer shall receive and retain 
all records required under the standard. In the event there is 
no successor to receive and retain these records for the pre­
scribed period, the records are to be transmitted to NIOSH.
These provisions will guarantee that records are preserved for 
the requisite retention period regardless of the employer of 
the work establishment.
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F in a l l y ,  OSHA s ta n d a rd s  and s ta n d a rd s  p ro p o s a ls  a re  r e q u i r in g  
t h a t  em plo ye es o r  t h e i r  d e s ig n a te d  r e p r e s e n ta t iv e s  be p ro ­
v id e d  access  to  exa m in e and copy m o n it o r in g  an d m e d ic a l r e c o rd s .  
T h is  i s  e s s e n t ia l i f  em plo yees a re  to  be a ssu re d  t h a t  t h e i r  
e xp o su re  t o  re g u la te d  su b s ta n ce s  i s  b e in g  p r o p e r ly  m o n it o re d  
and mea su re d and t h a t  th e y  a re  w o rk in g  in  a s a fe  and h e a l t h f u l  
e n v ir o n m e n t.  Fo rm er  em plo ye es o r  t h e i r  d e s ig n a te d  re p re s e n ta ­
t i v e s  l ik e w is e  a re  a f fo rd e d  access to  t h e i r  own m e d ic a l and 
e xp o su re  re c o rd s .

E xposure  and m e d ic a l re c o rd s  a re  u n d e n ia b ly  u s e fu l to  OSHA 
in  a s s u r in g  t h a t  e m p lo ye rs  p ro v id e  s a fe  and h e a l t h f u l  w o rk in g  
c o n d it io n s  f o r  t h e i r  em p lo yees . F u r th e rm o re , th e s e  re c o rd s  
w i l l  be  h e lp f u l  in  d e v e lo p in g  p ro g ra m s f o r  t r a c k in g  em plo ye es 
exp ose d to  haza rd ous su b s ta n ce s  and f o r  c r e a t in g  a d a ta  ba se  
to  m ea su re  th e  e f f e c t s  o f  s u b s ta n ce s  w it h  lo n g  la te n c y  p e r io d s .
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Senator J avits. Thank you, Madam Secretary. We really appreciate 
it.

Let me tell  you for Senator Williams and myself how refreshing it 
is to have a lively and interested person who is not tied to what Gov­
ernment can and cannot do. You have staunch allies, and certainly 
these two Senators, in getting this th ing really off the ground.

I think we want more rathe r than less of this knowledge and ways 
of preventing workers being cannon fodder for industrial machines. 
And, at the same time, we are terribly encouraged, we talked about it  
together, by your report  tha t this will contribute materia lly to the 
efficiency and cost-effectiveness of American business, a very hopeful 
prognosis.

We thank you very much for it.
The committee will stand in recess subject to the call of the  Chair.
We have two other witnesses, but Senator Williams assures me he 

will not be very long.
[Shor t recess.]
The Chairman. We will come to order. We will return to the hear­

ing schedule with Gregory Ahart , Director, Human Resources Divi­
sion, General Accounting Office, the indispensable righ t arm of 
Congress.

A word of appreciation for the excellent work you have done in 
connection with our activities. We find them both useful and indis­
pensable.

STATEMENT OF GREGORY AHA RT, DIRECTOR , HUM AN RESOURCES
DIV ISIO N, GEN ERA L ACCOUNTING OFFIC E; ACCOMPANIED BY
JOE TOTTEN, ASSIS TANT DIRECT OR; AND ROBERT J. WYCHULIS,
SUPERVISORY AUDITOR

Mr. Ahart. Thank you, Mr. Chairman.
I would like to introduce my colleagues. On my right is Joe Totten, 

Assistant Director, and on my left is Mr. Robert Wychulis, Super­
visory Auditor, responsible for our work in NIO SH and some of the 
work in OSHA.

Mr. Chairman and members of the subcommittee, we are pleased to 
appear here today to discuss our May 10, 1977, report to the Congress 
entitled, “Delays in Setting Workplace Standards for Cancer-Caus­
ing and Other Dangerous Substances” (HRD-77-71).

This report  deals with the efforts of the Department of Labor and 
the Department of Health , Education, and Welfare—HEW —to de­
velop and issue health standards under the Occupational Safety and 
Health  Act of 1970.

The Congress passed the 1970 Act to  assure, so far  as possible, safe 
and healthful working conditions for every worker in the Nation.

As you know, the Act authorizes the Secretary of Labor to establish 
national occupational safety and health standards , promote safety 
and health through  employer and employee information and educa­
tional programs, and enforce compliance with standards through  
workplace inspections with citations and penalties for violations.

The Secretary delegated these responsibilities to the Occupational 
Safety  and Health  Administration—OSHA—which was created on 
Apri l'28,1971.
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The 1970 ac t c rea ted  the N atio nal  In st itu te  for Occup atio nal  Sa fe ty  and Hea lth —N IO SH —in H EW  to  do occupat ional saf ety  and  health researc h and related work. A lthough N IO SH  canno t set sta nd ards  un­de r the  a ct, one o f its  main resp ons ibil itie s is to pro vid e OS HA  with recommended new o r revised sta nd ards  and  scient ific inf orma tio n and  cr ite ria  fo r standards .
Occ upa tion al saf ety  s tan da rds are to pre ven t in jurie s from mecha n­ical,  fire, elec trical, housekeeping, and  oth er saf ety  haz ards. Occup a­tional healt h sta nd ards  are to pre vent illnesses fro m exposure to toxic  subs tances and  ha rm fu l physica l agen ts. Hea lth  sta nd ards  may  re ­quire  limits on the  amount of dus t, fumes, or pa rti cu lat es  from a sub ­stance th at  can be in the  ai r in the  workplace. Hea lth  sta nd ards  may also require employe rs to provide  such othe r measures as pro tec tive  clo thing, warn ing  labels , and  medical exam inations.
Because of the cri tical needs for  healt h sta nd ards , we reviewed health s tan da rds development un der the act.
I t  is not know n how many of the  Na tio n’s est imated 80 mil lion  workers  are exposed to toxic  subs tances and  othe r healt h haza rds in thei r workplaces.
Accor ding to several sources,  about 2 mill ion chemical compounds exi st toda y;  inf orma tio n on tox ici ty may  be ava ilab le fo r 100,000; abo ut 13,000 know n toxic chemicals are  comm only used; and about 500 new substan ces a re i ntrodu ced  each year.
In  1975, N IO SH  pub lished a li st iden tifying  about 1,500 subs tances as suspected  carc inogens,  or cancer-causin g agents .
The  Public Hea lth  Serv ice estimat es th at  each year 390,000 new cases o f occupat ional disease  a pp ear and 100,000 w orkers  d ie from oc­cup atio nal  disease.
Al tho ugh workers are exposed to tho usa nds of  toxic  subs tances, hundred s of  whic h may cause cancer, s tand ards  hav e been prom ulg ate d under the 1970 act for  only  15 subs tances as of  Sept ember  30,1976. U n­less the  rat e improve s, it will take more  than  a centu ry to establish needed sta nd ards  fo r subs tances alr ead y identified as hazar ds.  This prob lem is compounded because new subs tances, which may  war rant  sta ndard s, are  be ing  in troduc ed faste r than  sta nd ards  a re being est ab­lished on ex ist ing  substances . Thus,  the bleak occupa tion al healt h con ditions  which  the  Congress  sought  to imp rove stil l exist , and may  be ge tting  worse.
The 1970 act became effective in Ap ril  1971. In  May 1971. O SH A,  as authorized in the  act.  adopted  sta nd ards  th at  had  been esta blished  under the W als h-IIe al v Act and  other Federal  l aws, and  ce rta in stan d­ard s t ha t had been developed bv consensus groups . These included ex­posure lim its  fo r about 400 to xic subs tances or gro ups of substances .I t  has been recognizeu chat many of these sta ndard s, which cons ist soley of exposure lim its,  need rev ising to upda te the  exposure lim its  and  to include  work prac tices, employee medical exa min atio ns,  and  oth er measures to help pro tec t wo rkers.
NIO SH 's recommendations to OSIT A fo r hea lth sta nd ards  usu ally  are included in “cr ite ria  docume nts.” T hese documents con tain  scien­tific da ta on th e effects of exposu re, and o ther  su pp or tin g inform ation .In  1974, the  two  agencies sta rte d a pro jec t—refe rre d to as the  “s tan da rds complet ion proje ct”—to revise most of the  est ima ted  400
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sta nd ards  ado pted by OS HA  in May  1971. The pla n was to supp le­
ment the  ex posure lim its by addin g, where ap prop ria te , requir ement s 
fo r work practices, medical exa min atio ns,  and  oth er measures to pr o­
tect employees  from the  subs tances. NIO SH  was to provide recom­
mendations and support  for  the  rev isions but , in most  cases, the 
required NIO SH  effo rt on each substan ce was to be fa r less th an  the  
effor t usu ally  involved  in dev eloping a cr ite ria  docu ment. NIO SH  
con tinu ed to develop c rit er ia documents on  ot her substances.

As of  Sep tem ber  30, 1976, NIO SH  had  sub mi tted 53 c rit er ia  docu- 
w ments  to OS HA . The time  tak en by NIO SH  to complete  each of  the

cr ite ria  documents ran ged  fro m 1 to 50 months and ave raged 22 
months.

In  Apr il 1977, NIO SH  told  us th at , fo r 13 documents which it  h ad  
< recentl y c ompleted, th e a verage  tim e h ad  been redu ced  to  l l 1/^ months .

OS HA had issued  final sta nd ards  on only  two  of  the  subs tances— 
asbestos and  v iny lch lor ide —covered by th e 53 c rit er ia  docum ents  com­
pleted  th roug h Sep tem ber  30, 1976. As of th at  date, OSH A had the  
othe r 51 documents for up to 51 mo nths or  fo r an ave rage  of  18 
months.

At least nine of the  docume nts deal wi th susp ected carc inogens.  
Many oth ers  deal  with subs tances th at  may  cause othe r severe and 
irreve rsib le effects.

Accor din g to NIO SH  estim ates , mil lion s of workers  are exposed 
to the  suspected  carc inogens  and oth er dan gerous  substances. Fo r 
example, NIO SH  estimated th at  2 mil lion  worke rs are  exposed to 
benzene, 1.5 mil lion  are  exposed to ino rga nic  arse nic , 175,000 are 
exposed to hex ava len t chro miu m, and  80,000 are  exposed to chloro ­
form . These four  su bstances are amo ng the  n ine iden tified by NIO SH  
as suspected carcinogens .

As of September 30, 1976, N IO SH  had given OSH A its  recom ­
menda tion s fo r 203 of  the substan ces  or  gro ups of subs tances in the  
spec ial sta nd ards  complet ion pro jec t. Of  these , OSH A had had  71 
reco mmendations fo r less t ha n 6 mo nths, 65 fo r 7 to  12 months, 36 fo r 
13 to 18 months, and 31 for  more tha n 18 mon ths.

NIO SH  officials said  that  the  haz ard ous na tur e of the  subs tances 
in the sta nd ards  complet ion pro jec t war rant s the  developmen t of 

» complete  sta ndard s. OS HA  had not issued final revised sta nd ards  or
any  of th e substances in th is p roject .

We  iden tified a num ber  of ad minist ra tiv e problem s which con­
tr ibuted  to de lays  in co mpleting s tan dards.

* Fi rs t,  ne ith er  OS HA  nor  N IO SH  had adequa te da ta  fo r dec idin g
which of the  tho usa nds of toxic  substances should be given pr io rit y 
in dev eloping sta ndard s. The two agencies have  a common goal and  
face the  same prob lems, but  the y have made sep ara te ind epe ndent 
efforts to get  da ta and set pri or ities . They ha d not agre ed on the  typ e 
and  source of  da ta needed and , in man y cases, had assig ned dif ferent  
pr iorit ies to the same substance.

At  least six of N IO SH ’s cr ite ria  docum ents  for  recommended stan d­
ard s were not prom ptly acted on by OS HA because OS HA  considered 
them to be low pr iorit y.  These covered ult ra- vio let  rad ia tio n,  ho t en­
viro nments, ino rga nic  fluor ides,  sodium hydro xid e, xylene and  zinc 
oxide. The six documents were in process in NIO SH  an ave rage of 25 
months and, as  of September  30,1976, ha d been w ith OS HA  an  av erag e 
of 20 months.
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An oth er problem, was th at  OS HA  did  not have  an adequa te ma n­
agemen t in form ati on  system a nd contro ls t o i denti fy  a nd resolve p rob­
lems which dela yed  the  complet ion of sta ndard s. N IO SH  has  had 
prob lems in thi s are a bu t has  t ake n cor rec tive  actions. Ne ith er agency 
could  provide us comp lete inf orma tio n on how long each cr ite ria  
docu men t or  sta nd ard deve lopment proje ct was in process, wheth er 
work was delaye d beyond expected complet ion dates, where in the  
organiz ation  delays  were occ urr ing , and  the  prob lems cau sing delays.

An oth er problem  concerned OSH A’s limited  use o f emergency tem ­
po rary  s tan dards. Al tho ugh many of  the  N IO SH  cri ter ia documents 
sub mitted  to OSH A ind ica ted  to us th at  the  tox ic subs tances pose 
gra ve  da nger to  workers, OS HA  h ad  not issued emergency tem porar y 
sta nd ards  on most o f these  sub stances, a s auth ori zed  in section  6 (c) (1) 
of  the act. Sect ion 6(c )( 1) requires th at  OS HA  issue an emergency  
tem po rar y sta nd ard if  it dete rmines  th at  employees are  exposed to 
gra ve  d anger because of toxic substances or agents or because of new 
hazar ds , and an emergency  sta nd ard is needed to pro tec t employees 
from, the d ang er.

After  d iscu ssing the  emergency p rov isio ns with us in October 1976, 
NIO SH  str ongly  recommended to OSH A th at  emergency sta nd ards  
be issued fo r benzene, hexavalent, ch romium, and MOCA , a tra de  name 
fo r 1 of  14 chemicals covered  by an emergency sta nd ard which is now 
exp ired . O SH A does n ot have wr itten  c rit er ia  on the  cond itions under 
which emergency tem porar y sta nd ards  should be issued, and ha d no t 
tak en  the  action recommended  by N IO SH .

Dur ing discussions with us on why OS HA  had  not made more use 
of the  em ergency p rovi sions, OSH A officials raised  seve ral issues th at  
need re solv ing.

Fi rs t,  ac cording to  one official, OS HA  might  have  difficul ty upho ld­
ing  an emergencv tem porar y sta nd ard unless  the re is dir ec t evidence 
of f atali tie s at tri bu table to  workplace  cond ition s.

Ac cor din g to a Ja nu ar y 1974 decision by a U .S.  Court  of Appea ls, 
however, such evidence is not needed.

Second, an OS HA  official told us th at  OS HA  wou ld not use the  
emergency sta nd ard provisions  fo r any hazar ds  t hat  are  alr ead y cov­
ered  by sta ndard s. In  our opinion, th is pos ition is not cons isten t w7ith  
the  act and  its  intent .

For  example, at least  eig ht  substances identified by NIO SH  as 
carc inog ens  a re covered  by s tand ards  tha t provide exposu re lim its  not 
designed to  pre vent cancer , and  th at  do n ot require a ny othe r employee  
pro tec tive measures .

Thi rd , an OS HA  official said th at  OSH A’s lega l in terp re ta tio n 
th at  an emergency tem po rar y stan da rd  exp ires  af te r 6 mo nths has  
caused relu ctance  to use the  emergency prov ision. In  ou r opinion, the  
act does not require  th at  an emergenc y sta nd ard expir e af te r 6 months.

Und er  OSH A’s in terp re ta tio n,  un reg ulate d exposure of  workers  
to a grave danger wou ld be pe rm itted  af te r 6 m onths  merely because 
OS HA  could  not  meet the  6-month require ment.

Fo ur th , an OS HA  official s aid  th at  requirements should not be in ­
cluded in an emergency sta nd ard unles s OS HA  had assu rance that  
indu st ry  would be phvsical ly able to  comply with such req uirements 
wi thin 6 months. We bel ieve th at  th e act  c ontains ade qua te provisions  
to allow indu str y reasonable time to comply with the sta nd ards  and
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th at  th is  question should not de ter issuance of sta nd ar ds  to pro tec t 
workers  from grav e dang er.

In  Ja nu ar y 1977, OS HA  announced its  in tent  to  propose regu la ­
tions under which emergency tem po rar y sta nd ards  would be issued 
fo r confi rmed  carc inogens.  I f  ca rried  out , th is  would be a signif icant 
step  towa rd  establishin g the needed cri teria . Ad di tio na l cr ite ria are  
needed fo r substances whic h, alt hough non carcinogenic , pose gra ve  
dan ger s to workers.

On May 3, 1977, OSH A issued an emergency tem po rary  sta nd ard 
on benzene, stat ing th at  da ta conclusively establ ish  th at  exp osure to 
benzene  p resent s a leukemia hazar d. Th e sta nd ard call ed fo r low ering 
the  ex ist ing  exp osure lim it and fo r engin eering con trols, pro tec tive 
equ ipm ent  and clo thing, employee med ical  surv eill ance, an d oth er 
pro tec tive  measures. The sta nd ard was to hav e t aken  effect on  M ay 21, 
1977. Be fore th at  date, however, a Fe de ral court  issued a tem po rary  
restr aining  o rder sta ying  th e sta nd ard' s effective date. As of Ju ne  21, 
1977, OS HA  was aw ait ing a response to its  motion  to disso lve the  
restr aining  order.

An othe r problem  cau sing delays concerned OSH A’s appro ach to 
developing com preh ensive sta nd ards  th at  pres crib e exp osure lim its 
and  var ious othe r pro tec tive  measures and work prac tices.

For  many o f t he  substances bein g cons idered fo r sta nd ards  deve lop­
ment , NIO SH  or OSH A officials det erm ine d th at  the  da ta  compiled 
by NIO SH  d id not  ade qua tely  sup po rt all  o f the m easures  considered 
des irab le f or  complete p rote ctio n.

In  such cases, N IO SH  has recommended sta nd ards  based on its  
view th at  w orkers  sh ould be pro tec ted  prom pt ly  w ith  wh ate ver  s tand ­
ard s can be supporte d by  the  dat a. But  OS HA , in stead of issuing st an d­
ard s c on tainin g th e measures th at  were support ed  by t he da ta,  delayed  
issu ing  sta nd ards  pe nd ing  the  develop men t of more or  be tte r da ta.  
Delays  of  th is na ture  were evid ent  in OSH A’s work  on sta nd ards  f o r :

MOCA and 13 o the r ca rcinogens involved in a court decis ion to par­
tia lly  vacate an OSH A sta nd ard.

Benzene which, acc ord ing  to N IO SH , causes leukem ia.
Inorga nic arsenic,  whi ch NIO SH  believes can cause cancer.
Chlorofo rm, which is also considered by N IO SH  to  be ca rcinogenic.
An d cot ton  dust, which can cause a serious  lung  disease  kno wn as 

byssinosis.
In  our  opinion , O SH A’s ap pro ach  in such cases has  not  been  resp on­

sive to the  ac t's in ten t th at  s tand ards  be prom ptly issued based on the  
best  ava ilab le da ta  and improved  la te r as more or be tte r da ta  become 
ava ilab le.

An othe r cause of  delays  in com ple ting sta nd ards  was the  las t of 
NIO SH  or  OSH A polic ies and  guidel ines on the evidences need ed to 
su pp or t cla ss ify ing a subs tanc e as a carcinogen fo r reg ulato ry  pur­
poses. Th is problem was evid ent  in the developmen t of sta nd ards  fo r 
cadmium, beryl lium,  ino rga nic  lead , benzene, and  chlo rofo rm.

In  Ja nu ar y 1977, OSH A announced th at  it intend ed to propose  
reg ula tio ns  se tting  fo rth  cr ite ria  fo r de ter mi nin g wh eth er and how 
se tting  fo rth  cr ite ria  fo r de ter mi nin g wh eth er and how substances 
will  be iden tified and reg ulate d as carc inogens.  The proposed cr ite ria  
in the  announcem ent as  in line  wi th ou r views on wh at needs to b»
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done. Because OSHA plans to follow the rulemaking  process, it will take at least 6 months to establish the criteria.
In view of the importance of this matter, we believe th at OSHA and NIO SH should immediately apply the criteria.
Limited teamwork by OSHA and NIOSH  was another problem con­tribu ting to delays. Generally, OSHA did not get involved in NIOSH  projects until a draft  criteria document was prepared. OSHA involve­ment in NIOSH decisions to start work on given hazards would in­crease the likelihood that OSHA will promptly act on NIOSH’s subse­quent recommendations.
Earl ier involvement by OSHA would also enable NIOS H to better consider OSHA’s needs in deciding on such matters as the direction and scope of li teratu re searches, the issues to be addressed, the desired protective measures to be included in the standards, and the evidence to be included in the criteria  document to support the standard . This could eliminate or reduce OSHA’s problems with NIOSH criteria  documents. HEW told us tha t NIOSH has attempted to cooperate with OSHA.
In connection with the need for better teamwork, a major responsi­bility of NIOSH is to develop, compile, and analyze scientific data to be used as criteria  and support for OSHA standards. However, OSHA has not placed enough reliance on NIOSH for doing so. This results in time-consuming duplication of much of the NIO SH effort and does not promote a sense of responsibility and commitment in NIOSH to provide sound defensible criteria and support for standards.OSHA’s independent action to resolve problems with NIO SH’s criteria documents relieves NIOSH of its basic responsibility to p ro­vide well-supported recommendations, and does not give NIO SII  a basis for improving future  work.
Another problem affecting the timeliness of completing s tandards was the evaluation of inflationary impact pursuant  to Executive Order 11821. We did not make an indepth review to evaluate the qual ­ity of inf lationary impact evaluations or to identify specific ways for reducing the time required for such evaluations. The long periods of time taken for past evaluations, about a year on the average, indicate potential for OSHA to reduce the time for future  evaluations.OSHA had not evaluated past cases to determine whether or not the time taken could be reduced.
Another area needing improvement was NIO SH’s direction and control of its laboratory and field research activities.
During  its first five years under the 1970 Act, NIO SH did  not insure tha t its laboratory and field research was, to the extent practicable, directed to developing data needed for recommending standards. NIOSH headquarters officials recognize this problem and plan to im­prove the direction and control of the research program.To improve the timeliness of health standards development, we made a number of recommendations for actions by OSHA and NIOSH on the problems identified in our review. A listing of our rec­ommendations is attached to this statement. Such action by them­selves, however, may not be adequate to provide prompt protection against manv of Ihe toxic substances.
Labor and HEW had not made a thorough assessment of the total needs for health standards, how long it will take to produce them
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wi th cu rre nt  fund ing levels, and wh eth er increased fund s cou ld be 
effec tively used to increase  thei r pro duction. We  believe th at  such  an 
assessment is needed to enable the agencies and  the  Congres s to ade ­
qua tely cons ider  such  al ter na tiv es  as in cre asing  fund s f or  healt h s tand ­
ard s deve lopm ent an d/ or  pu tti ng  more emp has is on inform ing and  
educating  em ployers  and  w orkers about toxic substances.

Accordingly , we recommended  th at  the  Secre tar ies  of  La bor and 
H E W :

Es tim ate , based on the best ava ilable  data,  the t otal  needs fo r h ea lth  
sta nd ards  and how lon g it will take to complete them wi th ex ist ing  
fund ing levels.

Determ ine wheth er and to wha t extent  addit ion al fund s can be used 
effectively  to (1) speed  up sta nd ards  developmen t and  (2) increase  
effo rts t o inform , educate,  a nd  tr ai n employers a nd  employees on to xic  
substances.

We  recom mended also t h a t :
I f  addit ion al funds can be used more effec tively , the  Secre tar y of 

Labor a llocate more fund s to h ealth  s tand ards  development and  hea lth  
informa tion, ed uca tion , an d tr ai ni ng  activiti es.

The  Secre tary of  H EW  requires th at  decis ions on how much effor t 
to devote  to sta nd ards  develop men t, as opposed to othe r N IO SH  
worke r pro tec tion pro gra ms , be based pa rt ly  on OSH A’s ab ili ty  to 
act prom ptly on  rec ommended st andards .

On Ma rch  4, 1977, we gave  th e De pa rtm en ts of  La bo r and H E W  a 
dra ft  r ep or t on the  r esu lts  of ou r review  and a sked the m fo r comments.

By  let ter , dated  Ap ril  12, 1977, La bor tol d us th at , because of  the 
rece nt appo int me nt of a new Assis tan t Secre tar y fo r Occup atio nal  
Sa fe ty  and  He al th , and the  serio us issues which mu st be considered,  
the De partm ent pr eferred to de fer  its  comments un til  af te r ou r final  
rep or t was issued. The  final rep or t was issued on May  10.

H EW  commented on t he  r eport d ra ft  by l et te r d ate d A pr il 12,1977.  
H EW  pro vided extensive comm ents and  sugg est ions b ut, fo r t he  most 
pa rt , did  not say specifica lly wh eth er or  no t it agreed  with ou r recom­
men dat ions . H E W  cited the  lar ge  num ber  of substances alr ead y cov­
ered  by its  recommen dati ons  to Labor and  said th at  it will have  rec ­
ommended s tand ards  fo r about 5,000 substances  by 1981.

Und er  p rov isions of section 236 of  th e Reorg aniza tion Act  of 1970, 
both Labor and  H EW  will have  until Ju ly  11 to submit  a repo rt to 
the  committ ees of  the Congres s sta tin g wh at act ion  will  be tak en  on 
the seve ral recommen dations  which we made .

I  would be ha pp y to resp ond  to any  questions you may  have.
The Chair man . M y first question is addressed  to your final obser­

va tion and  comment on subm issio n to the agencies. Bo th HEW , 
OS HA , have  vet to rep ly. Is  t ha t correct ?

Mr. Ahart. Th at  is correct.
The Chair man . I s th is stan da rd  pro cedure  fo r GA O? After  you 

hav e studied a mat te r you give the  agency the  benefit  of preli mi na ry  
rep or t o f findings and  conc lusions ?

Mr. Ahart. Ou r stan da rd  procedure  is to  hold discussions with  
them thr ou gh ou t our studie s so the y know  what we are  do ing  and  
wh at  our  ten tat ive find ings are.

Once  we hav e com pleted a dr af t repo rt,  we submit  th at  for ma lly  
to the  agency head and—in th is  case, to the two  Sec retaries—and
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ask th em f or  th ei r comments and response to the con tent  o f our dra ft  
rep or t.

As a gen era l practic e, we inclu de those forma l responses to the  
dra ft  repo rt as append ices to ou r repo rt to the Congress.

Fi na lly , af te r a repo rt has  been issued  in final  for m conta ining  
reco mmendations to  the  hea d of an  agency , the law requires the agency 
to  resp ond  wi thi n 60 day s to cer tain committ ees of  the  Congres s— 
in th is case the  Sen ate  Com mittee on Governmental Affairs  and the 
Hou se Com mitt ee on Governme nt Opera tions— and  then  la te r to  the  
Ap prop ria tio ns  Comm ittees . The  responses  are  to sta te wh at actions  
the agencies are  going to take in response to the reco mmendations 
which we ha ve made.

These state ments  are due, I  th ink in  about 2 weeks.
Th e Chairman . T her e is no forma l way  fo r us to be noti fied  when  

those comm ents go to the  oth er committees?
Mr. Ahart. I  would assume, if  you expressed an int ere st in it,  t hat  

the y would furn ish  the same document to th is  committee as leg isla­
tive com mittee fo r th at  program.

The Chairman . Th ere  is no thing  tho ugh th at  dem ands th at ?
Mr. A hart. Noth ing  in  the  law th at  d emand s th at;  no.
The Chairman . I  am gla d we discovered th at . That  would be 

helpfu l.
I t impresses  me that  you work in  the na ture  o f an i ndepe ndent  a ud it 

has been very  useful to the  agency. Some of the  th ings  you hav e ob­
served over  t he  las t year  seem to be in the process of being change d, 
and  in the  change correcte d and  improve d.

Mr. Ahart. We are  hopefu l th at , in response to  o u r  whi^h
we cons idered to  be con stru ctiv e cri tici sm, and  in the intere sts  of 
meeting the objectives of the  act, there will  be a good response  from  
both  agenc ies to  the  recommendations we made .

The Chair man . Y ou d ealt very  briefly wi th economic im pact state­
men ts th at  have to lie par t, of  rulemaking. As we see it, th is is a  ma jor  
ma tte r. Th ere  is a big  demand upon the agency to ge t th at  economic 
impac t ana lys is into a rep or t in  any  rul e—that is the  way it  looks to 
us. Th is is a m ajo r time delayin g fac tor .

Mr. Ahart. I t  is certa inl y a de lay ing  facto r in the  process . We did  
not,  as pa rt of  ou r review, eva lua te the me rits  o f the impac t sta tem ent 
procedure. We did  suggest th at  La bor make an eva lua tion of  wh at 
kin d of  de lays  a re invo lved,  a nd wh eth er there  is an ything  t hat  could  
be done in ter na lly  by the  agency to  shorten the  time which those eco­
nomic  impac t sta tem ent s tak e and , the refore , sho rten the tim e neces- 
sarv to pro mu lga te the  health sta ndard s.

The Chairman . We are inte res ted  in seeing wha t the  en d produc t i s 
on economic impact stat eme nt. The exp ectatio ns are  gre at.  An d there  
seem to be so many  imponderab les.

I  wonder  abou t the va lue of del ays  fo r th is purpose myself. There  wras 
an effor t yeste rda y to  pu t th is requir ement  into law,  th at  is the  sub ­
stance of  th e Execu tive order. Th is was in respo nse to  t he  suggestion  
th at  has  been made for review and  possib le revision of  the  Execu tive 
order. The effort was made t o freeze it into  l aw. but th at  did  not hap ­
pen in th e action att em nte d las t nigh t. Th e possibili ty to  b ring  it  back 
again  and aga in s til l exists .
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I t also impresses us t hat  because of  these  t ime  delays  i n ge tti ng  th e 
im pact sta tem ent s, it is difficult to  prom ulg ate  a he al th  sta nd ard.  
NIO SH  submits i ts c rit er ia documen t to  OS HA , wh ich pu ts i t to ge ther 
with the  im pact sta tem ent, to deve lop a proposed sta nd ard.  Th e pro­
cedu res are  dif ferent  for OSH A th an  fo r NIO SH  however.

I  would ima gine th at  the delays  in ge tti ng  the  he alt h and saf ety  
sta nd ards  are  differen t.

Now, in th e enforcement  of he alt h stan da rd s and saf ety  sta nd ards , 
is t her e the  same problem  ? Are healt h sta nd ards  more difficult to en­
force then sa fety st an da rds ?

* Mr. Ahart . F ir st  of  all , I  th in k at  the t ime the  ac t was passed, t he re  
were m any  more sa fety sta nd ards  availa ble . I  thi nk  sa fety hazards are  
much more susceptible to recogn ition and enforcement  th an  healt h 
sta ndard s.

I  th ink there  has been qui te a bit  more empha sis  pu t on enforc e­
ment of  safe ty  sta nd ards  than  the re has been on healt h, pa rt ly  be­
cause of  t he  recogni tion  and enf orcement  p rob lem  a nd  p ar tly because  
we have  few er sta nd ards  a vailable  in  the  he alt h area .

We,  at  the prese nt time , hav e two reviews  underway which  are 
rel ate d to iden tif ying  and  corre cting  healt h hazar ds.  One  deals  w ith  
N IO SH ’s h ea lth  h az ard eva lua tion prog ram , and  th e o the r d eal s w ith  
the  pr iorit ies OSH A sets in ta rg et in g its  insp ect ion  effo rts in terms  
of healt h versus  saf ety  hazar ds,  and in ter ms  of the sev eri ty of  the 
hazards that, t hey ough t to be looking a t—w hethe r th ey a re loo king a t 
im po rta nt  ones or  wh eth er the y are loo king at  more mi nor ones. I f  
you would like,  I  w ill ask Mr. To tte n to  briefly inform  you w ha t those 
two studie s are  about an d ou r tentat ive th in ki ng  on those two  areas.

The C hairman. I wou ld be g reat ly  in terested.
Mr. Totten . We reviewed health sta nd ards  enforc ement  in seven 

Sta tes . We covered four  S tat es  when the  p rogram s were adminis tered 
by the State s un de r OS HA -ap proved  pla ns  and three  where  th e pr o­
gra ms  were adm ini ste red  by O SH A.

We  looked at  the insp ect ion records fo r 2,271 insp ect ions in those  
Sta tes , inspect ions by indu str ial  hygien ists . W e used an OSH A listi ng  
which ran ked, in terms  of severity, about eve ry substan ce covered by 
ex ist ing  sta nd ard s. Ca tegorie s went from one to  eig ht,  the hig hest

* ris k catego ry being  cancer  causers, and  the second hig hest be ing  sus­
pec ted cancer  cau sers  an d othe r substa nces th at  cause low level c hronic  
effects over a period of  tim e; a nd man y o f those are irr eve rsible  effects.

The  inspec tors in only 24 perce nt of  th e cases th at  we r eview ed had
* mentioned  seeing or dea lin g w ith  a w ork place th at  h ad  a ny subs tances 

in the  two  h igh est  c ateg orie s, t he  two h igh est  r isk  categor ies.
On the  other hand, in 50 percent  o f the cases, there  was  an ind ica tion 

th at  the y were deali ng  w ith  a substan ce in the  lowest  risk catego ry or 
som eth ing  th at  wa s not  ra nked  on t hat  lis t.

So, based  on th at  tvpe  of  inform ati on , it looks like  the y could  im­
pro ve uni te a bi t on how the v are iden tif yi ng  workplace s wi th the  
hicrh risk hazar ds , and di recti ng  inspec tors to deal  wi th them and 
include in thei r reno rts  what con dit ions the y find-----

The Chairma n. This is to tal  insp ect ion , h ealth  as well as s afe ty?
Mr. Totten. Onlv  h ea lth  inspections.
The Chairma n. Ju st  health.
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Are those ma kin g saf ety  insp ections  qual ified to go into health as well as saf ety , or  are  there  separat e cate gor ies  of insp ectors  and  inv est iga tor s ?
Mr. Totten. O SH A now has  c ros s-t rai nin g of inspecto rs. They are try in g to deve lop the capabil ity  of saf ety  peop le to enfo rce cer tain health sta ndard s.
I mi gh t say, tho ugh, th at  one of  the  problem s with the  hygienis t dec idin g on w here to spend his effo rts is th at  he is requ ired  to  respond  to re fe rra ls from saf ety  officers who are out  m aki ng  saf ety  in spections . The s afe ty insp ectors  wil l observe something , such as noise and carb on monoxide,  and  r efer  it to a hygienist. I th ink 27 percent  o f the  hygie n­is t’s tim e is tak en up with th at  so rt of th ing . Th is leads the  hygien­

ist  to noise and  oth er haza rds which pro bably  are  im po rta nt , bu t I th ink you c ould arg ue  that  th ey are  not more  im po rta nt  tha n dea ling wi th som eth ing  that  causes cancer.
An othe r th in g th at  gets  the  hygie nis ts ou t to  workplaces,  as op ­posed to th ei r dec iding where  the y wa nt  to go on the  bas is of  what migh t be there in terms  of  severity, is the com pla int  requ irem ent  in the  act. Th is also gets  them  out to  a lot of  t hing s th at  are  not as im­po rta nt  as cancer causers.
I  t hi nk  th at  ove rall , in the cases we looked  at, about a th ird of the  tim e the hygien ists were able to select where th ey were goin g f or  hea lth  inspe ctions. Bu t t he re  was no basic plan ning  o r req uirement  fo r them to go ou t and  speci fically seek out  cancer causers  and  oth er rea lly  dangero us th ings.
The C hair man . Whose li st w as that  ?
OSH A’s i tse lf?
Mr. Totten. OSH A put t hi s t og eth er  not  too long ago. T he  pu rpose was no t to use it fo r a pr io rit y se tting  syste m for decid ing  where  to make inspections. I t was to tell  t he  in spe cto r how he shou ld cate gorize vio lations , i f he finds any, in terms  of  whethe r it is ser ious  or  not. Tha t was t he  on ly use inten ded  f or  the lis ting. We  th ink they need th is  kin d of  th in g fo r di rec tin g th ei r enfo rcement efforts—to  decide where they are  goi ng and  wh at they are to  look for.
The Chair man . I  th ink th at  judg men t of  you rs wou ld be ours , too. T his  not only  on th e heal th side, b ut also safety.
Mr. Totten. Tha t is tru e.
In  t hi s pa rt icul ar  job, we d id just cover h ealth . We ha d a pr io r re ­po rt in 1976 th at  dea lt wi th da ta  ava ilab le fo r iden tif ying  where the  most  serious  and most fre quen t saf ety  and health hazards occurred, and we h ad  a  num ber  of  recom men dations  fo r improv ing  the exi stin g BL S da ta  syste m and  acciden t inv est iga tion system to  find ou t what was c aus ing  peo ple to  die o r be maimed by safe ty haz ards.
We  also ha d a recommendation in the  1976 rep ort to  esta blish a separat e program  fo r ob tainin g da ta  f rom  w orkplac es on the  s eve rity  and  exis tence o f haz ard ous chemical substances.
The Chairman. Have  y our recommendations in both of  these  areas been made  final ?
Is  th at  w rit ten in the final rep or t ?
Mr. T otten. The  A ugu st 1976 rep or t?
The Chairma n. Both of  these a reas , safe ty and  hea lth  ?
Mr. T otten. The 1976 repo rt is f inal.
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The health standards enforcement job, that I was discussing earlier, 
is not yet complete.

The Chairman. That is not final. Safety standards enforcement, you 
mentioned that,  that is final?

Mr. T otten. Tha t is p art  of the report we issued in 1976.
The Chairman. Has anybody seen that  from the staff here ? I  under­

stand not recently.
It  did come out in August of 1976 ?
Mr. Totten. August 12.
The Chairman. Maybe I had be tter read them, too, because this is 

exactly what we would hope would come to  pass, this kind of rating 
and attention to important high risk areas, both health and safety. The 
whole objective of the act will be much bet ter served i f attention is 
put to areas of greatest danger. I think  that is evident through  Dr. 
Bingham's statements and certainly through the President's comments.

Do you get the impression that  there is an appreciation for this 
approach ?

Mr. Totten. I th ink so.
The Chairman. Thank you, gentlemen, very much.
Mr. Ahart. Thank you.
[The prepared statement of Mr. Ahar t follows:]



92

UNITED STATES GENERAL ACCOUNTING OFFICE 
Washington, D.C. 20548

FOR RELEASE ON DELIVERY 
Expected at 9:30 AM EST 
Wednesday, June 29, 1977 
Dirksen Building

STATEMENT OF
GREGORY J. AHART, DIRECTOR
HUMAN RESOURCES DIVISION

BEFORE THE
SUBCOMMITTEE ON LABOR

COMMITTEE ON HUMAN RESOURCES
UNITED STATES SENATE



93

Mr. Cha irm an  and  me mb ers  o f th e  S ubcom m it te e ,

I am p le a s e d  to  ap p ear h e re  to d ay  to  d i s c u s s  ou r

May 10 , 197 7,  r e p o r t  to  th e  C ongre ss  e n t i t l e d ,

"D ela ys in  S e t t i n g  W or kpl ac e S ta n d a rd s  fo r  C a n ce r-

C ausi ng  and  O th er  D an ger ous  S u b s ta n c e s"  (H R D -7 7- 71 ).

T h is  r e p o r t  d e a ls  w it h  th e  e f f o r t s  o f th e  D ep art m en t

o f La bo r and  th e  D ep art m en t o f H e a lt h , E d u c a ti o n ,

and W elf are  (HEW) to  d e v e lo p  and is s u e  h e a l th  s ta n d a r d s

und er  th e  O c c u p a ti o n a l S a fe ty  and H ea lt h  Act  o f 19 70 . 
BACKGROUND

The  C ongre ss  p a sse d  th e  197 0 a c t  to  a s s u r e ,  so  f a r  

as p o s s i b l e ,  s a fe  and h e a l t h f u l  w or kin g c o n d i t io n s  fo r  

e v e ry  w ork er  in  th e  N a ti o n .

The a c t  a u th o r i z e s  th e  S e c r e ta r y  o f Lab or  to  

e s t a b l i s h  n a t io n a l  o c c u p a t io n a l s a f e ty  and h e a l th  

s ta n d a r d s ,  pro m ot e s a f e ty  and  h e a l th  th ro u g h  em pl oye r 

an d em pl oy ee  in fo rm a ti o n  and  e d u c a t io n  p ro g ra m s, 

and e n fo rc e  co m p li an ce  w it h  s ta n d a r d s  th ro u g h  w ork p la ce  

in s p e c t io n s  w it h  c i t a t i o n s  and p e n a l t i e s  fo r  v i o l a t i o n s .  

The S e c r e ta r y  d e le g a te d  th e s e  r e s p o n s i b i l i t i e s  

to  th e  O c c u p a ti o n a l S a fe ty  and H ea lt h  A d m in is tr a ti o n  

(OSHA) whi ch  was c r e a te d  on A p r il  28 , 1971.

-  1 -
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The 1970 a c t  c re a te d  th e  N a t io n a l I n s t i t u t e  f o r  

O c c u p a t io n a l S a fe ty  and H e a lt h  (N IOSH ) in  HEW to  do 

o c c u p a t io n a l s a fe ty  and  h e a lt h  re s e a rc h  and  r e la te d  w o rk . 

A lt h o u g h  NIOSH c a n n o t s e t  s ta n d a rd s  un de r th e  a c t ,  one o f  

i t s  m ai n r e s p o n s ib i l i t i e s  is  to  p ro v id e  OSHA w i th  

recommended new o r re v is e d  s ta n d a rd s  and s c i e n t i f i c  

in fo r m a t io n  and c r i t e r i a  f o r  s ta n d a rd s .

O c c u p a t io n a l s a fe ty  s ta n d a rd s  a re  to  p re v e n t  i n ju r i e s  

fr om  m e c h a n ic a l,  f i r e ,  e l e c t r i c a l ,  h o u s e k e e p in g , and  

o th e r  s a fe ty  h a z a rd s . O c c u p a t io n a l h e a l th  s ta n d a rd s  a re  

to  p re v e n t  i l ln e s s e s  fr om  e x p o s u re  to  t o x ic  s u b s ta n c e s  

and h a rm fu l p h y s ic a l a g e n ts . H e a lt h  s ta n d a rd s  may 

r e q u ir e  l i m i t s  on th e  am ou nt  o f  d u s t ,  fu m es, o r 

p a r t i c u la t e s  fr o m  a s u b s ta n c e  t h a t  ca n be in  th e  a i r  

in  th e  w o rk p la c e .  H e a lt h  s ta n d a rd s  may a ls o  r e q u ire  

e m p lo y e rs  to  p ro v id e  su ch  o th e r  m easure s as  p r o te c t iv e  

c lo t h in g ,  w a rn in g  la b e ls ,  and m e d ic a l e x a m in a t io n s .

Bec au se  o f  th e  c r i t i c a l  ne ed  f o r  h e a lt h  s ta n d a rd s ,  

we re v ie w e d  h e a l th  s ta n d a rd s  d e v e lo p m e n t under th e  a c t .

2
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THE OCCUPATIONAL HEALTH PROBLEM
It is not known how many of the Nation's estimated 

80 million workers are exposed to toxic substances and 

other health hazards in their workplaces. According 

to several sources, about 2 million chemical compounds 
exist today; information on toxicity may be available for 

100,000; about 13,000 known toxic chemicals are commonly 
used; and about 500 new substances are introduced each 
year. In 1975, NIOSH published a list identifying 

about 1,500 substances as suspected carcinogens, or 
cancer-causing agents.

The Public Health Service estimates that each 
year 390,000 new cases of occupational disease appear 

and 100,000 workers die from occupational disease.
FASTER STANDARDS DEVELOPMENT NEEDED

Although workers are exposed to thousands of toxic 

substances, hundreds of which may cause cancer, standards 
had been promulgated under the 1970 act for only 15 
substances as of September 30, 1976. Unless the rate 
improves, it will take more than a century to establish 
needed standards for substances already identified as

3
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h a z a rd s . The  p ro b le m  is  compo un de d because new

s u b s ta n c e s , w h ic h  may w a r ra n t  s ta n d a rd s ,  a re  b e in g  

in tro d u c e d  f a s t e r  th a n  s ta n d a rd s  a re  b e in g  e s ta b li s h e d  

on e x is t in g  s u b s ta n c e s . T hus, th e  b le a k  o c c u p a t io n a l 

s a fe ty  and  h e a l th  c o n d i t io n s  w h ic h  th e  C ongre ss s o u g h t 

to  im p ro ve  s t i l l  e x i s t ,  and may be g e t t in g  w o rs e .

The 1970 a c t  becam e e f f e c t i v e  in  A p r i l  1971 .

In  May 1971 OSHA, as  a u th o r iz e d  in  th e  a c t ,  adop te d

s ta n d a rd s  t h a t  had be en  e s ta b li s h e d  under th e

W a ls h -H e a ly  A c t and o th e r  F e d e ra l la w s ,  and c e r t a in  

s ta n d a rd s  t h a t  had be en  d e v e lo p e d  by  consensus g ro u p s . 

The se  in c lu d e d  e x p o s u re  l i m i t s  f o r  a b o u t 400 t o x ic  

s u b s ta n c e s  o r  g ro u p s  o f  s u b s ta n c e s . I t  ha s be en  

re c o g n iz e d  t h a t  many o f  th e s e  s ta n d a rd s ,  w h ic h  c o n s is t  

s o le ly  o f  e xp o su re  l i m i t s ,  ne ed  r e v is in g  to  up da te  th e  

e xp o su re  l i m i t s  and to  in c lu d e  w ork  p r a c t i c e s ,  em plo yee 

m e d ic a l e x a m in a t io n s ,  and  o th e r  m easure s to  h e lp  

p r o te c t  w o rk e rs .

N IO SH 's  re com m enda tions  to  OSHA f o r  h e a lt h  s ta n d a rd s

u s u a l ly  a re  in c lu d e d  in  " c r i t e r i a  d o c u m e n ts ."  The se

docum ents  c o n ta in  s c i e n t i f i c  d a ta  on  th e  e f f e c t s  o f  

e x p o s u re , and  o th e r  s u p p o r t in g  in fo r m a t io n .

4
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In  197 4 th e  two a g e n c ie s  s t a r t e d  a p r o j e c t — r e f e r r e d  

to  a s  th e  " s ta n d a rd s  c o m p le ti o n  p r o j e c t " — to  r e v i s e  m os t 

o f  th e  e s ti m a te d  400 s ta n d a r d s  ad o p te d  by OSHA in  May 1971 

The p la n  was  to  su p p le m en t th e  ex p o su re  l i m i t s  by a d d in g , 

w he re  a p p r o p r ia t e ,  re q u ir e m e n ts  f o r  work p r a c t i c e s ,  

m e d ic a l e x a m in a ti o n s , an d o th e r  m easu re s to  p r o t e c t  

em plo yee s fro m th e  s u b s ta n c e s . NIOSH was  to  p ro v id e  

re com m endati ons and s u p p o r t fo r  th e  r e v i s i o n s ,  b u t in  

m os t c a s e s  th e  r e q u ir e d  NIOSH e f f o r t  on  each  s u b s ta n c e  

was to  be  f a r  l e s s  th a n  th e  e f f o r t  u s u a l ly  in v o lv e d  in  

d e v e lo p in g  a c r i t e r i a  docu m en t.  NIOSH c o n ti n u e d  to  

d e v e lo p  c r i t e r i a  docu m en ts  on o th e r  s u b s ta n c e s .

As o f S ep te m ber  30 , 1976, NIOSH ha d su b m it te d  

53 c r i t e r i a  docu m en ts  to  OSHA. The ti m e ta k e n  by NIOSH 

to  co m p le te  each  o f th e  c r i t e r i a  docu m en ts  ra nged  fro m 

1 to  50 m on th s and av e ra g ed  22 m on th s.  In  A p r il  1977 

NIOSH to ld  us  t h a t ,  f o r  13 docu m en ts  whi ch  i t  had r e c e n t ly  

c o m p le te d , th e  a v e ra g e  ti m e had be en  re d u c ed  to  14 1 /2  

m o n th s .

OSHA ha d is s u e d  f i n a l  s ta n d a r d s  on  o n ly  two o f th e  

s u b s ta n c e s  ( a s b e s to s  an d v in y l c h lo r id e )  co v e re d  by th e  

53 c r i t e r i a  do cu m en ts  co m ple te d  th ro u g h  Sep te m ber  30,  197 6

5
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As o f  t h a t  d a te ,  OSHA had had th e  o th e r  51 docum ents  

f o r  up to  51 m o n th s , o r  f o r  an ave ra g e  o f  18 m on th s .

A t le a s t  9 o f  th e  docum ents  d e a l w i th  su s p e c te d  

c a rc in o g e n s ;  many o th e rs  d e a l w i th  s u b s ta n c e s  t h a t  

may ca use  o th e r  s e v e re  and i r r e v e r s ib le  e f f e c t s .  

A c c o rd in g  to  NIOSH e s t im a te s ,  m i l l i o n s  o f  w o rk e rs  a re  

exp osed to  th e  su s p e c te d  c a rc in o g e n s  and o th e r  da ng e ro u s  

s u b s ta n c e s . For e xa m p le , NIOSH e s t im a te d  t h a t  2 m i l l i o n  

w o rk e rs  a re  exp osed to  benzene , 1 .5  m i l l i o n  a re  exposed 

to  in o r g a n ic  a r s e n ic ,  175 ,0 00  a re  exposed to  h e x a v a le n t  

ch ro m iu m , and 8 0 ,0 00  a re  exposed to  c h lo r o fo r m .  Th es e 

fo u r  s u b s ta n c e s  a re  among th e  n in e  i d e n t i f i e d  by  NIOSH 

as  s u s p e c te d  c a rc in o g e n s .

As o f  Septe m ber 30, 1976 , NIOSH had g iv e n  OSHA

i t s  re com m enda tions  f o r  203  o f  th e  s u b s ta n c e s  o r

g ro u p s  o f  s u b s ta n c e s  in  th e  s p e c ia l s ta n d a rd s  c o m p le ti o n  

p r o je c t .  O f th e s e ,  OSHA ha d had 71 re com m endations  f o r  

le s s  th a n  6 m on th s , 65 f o r  7 to  12 m o n th s , 36 f o r  

13 to  18 m o n th s , and 31 f o r  more th a n  18 m on th s .

NIOSH o f f i c i a l s  s a id  t h a t  th e  h a za rd o u s  n a tu re  o f  th e

s u b s ta n c e s  in  th e  s ta n d a rd s  c o m p le ti o n  p r o je c t  w a r ra n ts  

th e  d e ve lo p m e n t o f  c o m p le te  s ta n d a rd s .  OSHA had n o t 

is s u e d  f i n a l  re v is e d  s ta n d a rd s  on  any o f  th e  s u b s ta n c e s  

in  t h i s  p r o je c t .

6
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IMPROVED MANAGEMENT COULD
REDUCE DELAYS

We id e n t i f i e d  a nu mber o f  a d m in is t r a t iv e  p ro b le m s  

w h ic h  c o n t r ib u te d  to  d e la y s  in  c o m p le ti n g  s ta n d a rd s .

F i r s t ,  n e it h e r  OSHA no r NIOSH ha d ad eq ua te  d a ta  

f o r  d e c id in g  w h ic h  o f  th e  th o u s a n d s  o f  t o x ic  s u b s ta n c e s  

s h o u ld  be g iv e n  p r i o r i t y  in  d e v e lo p in g  s ta n d a rd s .  The  

tw o a g e n c ie s  ha ve  a common g o a l and fa c e  th e  same 

p ro b le m s , b u t th e y  ha ve  made s e p a ra te ,  in d e p e n d e n t 

e f f o r t s  t o  g e t  d a ta  and s e t  p r i o r i t i e s .  The y ha d n o t 

ag re e d  on  th e  ty p e  and s o u rc e  o f  d a ta  ne ed ed  and , in  

many c a s e s , had a s s ig n e d  d i f f e r e n t  p r i o r i t i e s  to  th e  

same s u b s ta n c e . A t le a s t  s ix  o f  N IO SH's  c r i t e r i a

docum ents  f o r  recommended s ta n d a rd s  wer e n o t  p ro m p t ly

a c te d  on  by  OSHA because OSHA c o n s id e re d  them  to  be

lo w  p r i o r i t y .  The se  co v e re d  u l t r a v i o l e t  r a d ia t i o n ,

h o t  e n v ir o n m e n ts ,  in o r g a n ic  f l o u r id e s ,  sod iu m  h y d ro x id e ,  

x y le n e ,  and z in c  o x id e .  The  s ix  docum ents  wer e in  p ro c e s s  

in  NIOSH an ave ra ge  o f  25 m onth s and , as  o f  Sep te m be r 30 , 1976 , 

ha d be en  w i th  OSHA an a ve ra g e  o f  20 m on th s .

A n o th e r p ro b le m  was t h a t  OSHA d id  n o t ha ve  an 

ad eq ua te  man ag em en t in fo r m a t io n  syste m  and c o n t r o ls  to  

i d e n t i f y  and  re s o lv e  p ro b le m s  w h ic h  d e la y e d  th e  c o m p le ti o n  

o f  s ta n d a rd s .  NIOSH ha s had p ro b le m s  in  t h i s  a re a  b u t ha s 

ta k e n  c o r r e c t i v e  a c t io n s .  N e it h e r  agency c o u ld  p ro v id e

7
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us  c o m p le te  in fo r m a t io n  on  how lo n g  ea ch  c r i t e r i a  

docum ent o r  s ta n d a rd  d e v e lo p m e n t p r o je c t  was in  

p ro c e s s ,  w h e th e r w ork  was  d e la y e d  be yo nd e xp e c te d  

c o m p le ti o n  d a te s ,  wher e in  th e  o r g a n iz a t io n s  d e la y s  

wer e o c c u r r in g ,  and th e  p ro b le m s  c a u s in g  d e la y s .

A n o th e r p ro b le m  con ce rn ed  OSHA' s l im i t e d  use 

o f  em erg ency  te m p o ra ry  s ta n d a rd s .  A lt h o u g h  many 

o f  th e  NIOSH c r i t e r i a  docum ents  s u b m it te d  to  OSHA

in d ic a te d  to  us  t h a t  th e  t o x ic  s u b s ta n c e s  po se  g ra v e  

da ng e r to  w o rk e rs ,  OSHA ha d n o t  is s u e d  em erg ency 

te m p o ra ry  s ta n d a rd s  on  m ost o f  th e s e  s u b s ta n c e s , as  

a u th o r iz e d  in  s e c t io n  6 ( c ) ( 1 )  o f  th e  a c t .  S e c t io n  6 ( c ) ( 1 )  

r e q u ir e s  t h a t  OSHA is s u e  an em erg ency te m p o ra ry  s ta n d a rd  

i f  i t  d e te rm in e s  t h a t  em p lo yees a re  exp osed to  g ra v e  

da ng e r because o f  t o x ic  s u b s ta n c e s  o r  a g e n ts  o r  because 

o f  new h a z a rd s , an d an em erg ency s ta n d a rd  is  ne ed ed  to  

p r o te c t  em p lo yees fr om  th e  d a n g e r.

A f t e r  d is c u s s in g  th e  em erg ency p r o v is io n s  w i th  us  in  

O c to b e r 1976 , NIOSH s t r o n g ly  rec om men de d to  OSHA t h a t  

em erg ency  te m p o ra ry  s ta n d a rd s  be is s u e d  f o r  be nze ne , 

h e x a v a le n t  ch ro m iu m , and MOCA, a t ra d e  name f o r  one o f  

14 c h e m ic a ls  c o v e re d  by  an em erg ency s ta n d a rd  w h ic h  is  

now e x p ir e d .  OSHA do es n o t ha ve  w r i t t e n  c r i t e r i a  on th e

8
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c o n d i t io n s  under w h ic h  em erg ency te m p o ra ry  s ta n d a rd s  

s h o u ld  be is s u e d , and had n o t ta k e n  th e  a c t io n  

recommended by  NIOS H. D u r in g  d is c u s s io n s  w it h  us on 

wh y OSHA ha d n o t made mo re us e o f  th e  em erg ency  

p r o v is io n s ,  OSHA o f f i c i a l s  r a is e d  s e v e ra l is s u e s  t h a t  

ne ed  r e s o lv in g .

F i r s t ,  a c c o rd in g  to  on e o f f i c i a l ,  OSHA m ig h t  ha ve  

d i f f i c u l t y  u p h o ld in g  an em erg ency te m p o ra ry  s ta n d a rd  

u n le s s  th e re  is  d i r e c t  e v id e n c e  o f  f a t a l i t i e s  a t t r i b u t a b le  

to  w o rk p la c e  c o n d i t io n s .  A c c o rd in g  to  a J a n u a ry  1974 

d e c is io n  by  a U .S . c o u r t  o f  a p p e a ls ,  ho w e ve r,  su ch  

e v id e n c e  is  n o t needed. S econd, an OSHA o f f i c i a l  

t o ld  us  t h a t  OSHA w ou ld  n o t us e th e  em erg ency  s ta n d a rd  

p r o v is io n s  f o r  an y h a z a rd s  t h a t  a re  a lr e a d y  co ve re d  

by  s ta n d a rd s .  In  ou r o p in io n ,  t h i s  p o s i t io n  is  

n o t  c o n s is te n t  w i th  th e  a c t  and i t s  in t e n t .  For e xa m p le , 

a t  le a s t  e ig h t  s u b s ta n c e s  ; i d e n t i f i e d  by  NIOSH as 

c a rc in o g e n s  a re  co ve re d  by  s ta n d a rd s  t h a t  p ro v id e  

e x p o s u re  l i m i t s  n o t d e s ig n e d  to  p re v e n t  c a n c e r ,  and  

t h a t  do  n o t r e q u ir e  any o th e r  em plo yee p r o te c t iv e  

m ea su re s . T h ir d ,  an OSHA o f f i c i a l  s a id  t h a t  OS HA 's 

le g a l  i n t e r p r e t a t i o n  t h a t  an em erg ency te m p o ra ry  s ta n d a rd  

e x p ir e s  a f t e r  6 m onth s ha s cause d re lu c ta n c e  to  us e th e  

em erg ency p r o v is io n .  In  o u r o p in io n ,  th e  a c t  do es  n o t

9
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r e q u i r e  t h a t  an  em er ge nc y s ta n d a rd  e x p i r e  a f t e r  6 m onth s.  

Undei  OSHA's i n t e r p r e t a t i o n ,  u n r e g u la te d  e x p o su re  o f 

w ork ers  to  a g ra v e  danger wo uld be  p e rm itt e d  a f t e r  

6 m on th s m ere ly  b ecau se  OSHA c o u ld  n o t mee t th e  

6- m on th  r e q u ir e m e n t.  F o u rth , an OSHA o f f i c i a l  s a id  

t h a t  r e q u ir e m e n ts  sh o u ld  n o t be  in c lu d e d  in  an 

em er gen cy  s ta n d a rd  u n le s s  OSHA ha d a s s u ra n c e  t h a t  

in d u s t r y  wo uld  be  p h y s ic a l ly  a b le  to  co mply w it h  

su ch  r e q u ir e m e n ts  w it h in  6 m on th s.  We b e l ie v e  

t h a t  th e  a c t  c o n ta in s  a d e q u a te  p r o v is io n s  to  a ll o w  

in d u s t r y  r e a s o n a b le  tim e to  co mply w it h  s ta n d a rd s  

and t h a t  t h i s  q u e s ti o n  sh o u ld  n o t d e t e r  is s u a n c e  o f  

s ta n d a r d s  to  p r o te c t  w o rk e rs  fro m g ra v e  d a n g e r .

In  Ja n u a ry  19 77 , OSHA an no un ce d i t s  i n t e n t  to  p ro p o se  

r e g u la t io n s  under  which  em er ge nc y te m p o ra ry  s ta n d a r d s  

wo uld  be  is s u e d  fo r  co n fi rm ed  c a r c in o g e n s . I f  c a r r i e d  

o u t ,  t h i s  wou ld be a s i g n i f i c a n t  s te p  to w ar d e s t a b l i s h in g  

th e  ne ed ed  c r i t e r i a .  A d d it io n a l c r i t e r i a  a re  ne ed ed  

fo r  s u b s ta n c e s  w hic h , a lt h o u g h  n o n c a r c in o g e n ic , 

pose  g ra v e  d a n g e rs  to  w o rk e rs .

On May 3 , 19 77 , OSHA is s u e d  an  em er ge nc y te m pora ry  

s ta n d a rd  on b en zen e , s t a t i n g  t h a t  d a ta  c o n c lu s iv e ly  

e s t a b l i s h  t h a t  exposu re  to  ben zen e p r e s e n ts  a le ukem ia  

h a z a rd . The s ta n d a rd  c a l l e d  fo r  lo w eri n g  th e  e x i s t i n g
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e xp o su re  l i m i t  and f o r  e n g in e e r in g  c o n t r o ls ,  p r o te c t iv e  

e q u ip m e n t and c lo t h in g ,  em plo yee m e d ic a l s u r v e i l l a n c e ,  

and  o th e r  p r o te c t iv e  m easure s . The s ta n d a rd  was  to  

ha ve  ta k e n  e f f e c t  on  May 21, 1977. B e fo re  t h a t  d a te ,  

h o w e ve r,  a F e d e ra l c o u r t  is s u e d  a te m p o ra ry  r e s t r a in in g  

o rd e r  s ta y in g  th e  s ta n d a r d 's  e f f e c t i v e  d a te .  As o f  

Ju ne  21 , 1977 , OSHA was a w a it in g  a re sp o n se  to  i t s  

m o ti o n  to  d is s o lv e  th e  r e s t r a in in g  o r d e r .

A n o th e r p ro b le m  c a u s in g  d e la y s  c o n ce rn e d  OS HA 's 

ap p ro ach  to  d e v e lo p in g  c o m p re h e n s iv e  s ta n d a rd s  t h a t  

p r e s c r ib e  e x p o s u re  l i m i t s  and v a r io u s  o th e r  p r o te c t iv e  

m easure s and  w ork  p r a c t ic e s .  For many o f  th e  s u b s ta n c e s  

b e in g  c o n s id e re d  f o r  s ta n d a rd s  d e v e lo p m e n t,  NIOSH o r  

OSHA o f f i c i a l s  d e te rm in e d  t h a t  th e  d a ta  c o m p ile d  by  

NIOSH d id  n o t  a d e q u a te ly  s u p p o r t  a l l  o f  th e  m easure s 

c o n s id e re d  d e s ir a b le  f o r  c o m p le te  p r o t e c t io n .  In  such 

c a s e s , NIOSH ha s rec om men de d s ta n d a rd s  ba se d on i t s  v ie w  

t h a t  w o rk e rs  s h o u ld  be p r o te c te d  p ro m p t ly  w i th  w h a te v e r 

s ta n d a rd s  ca n be s u p p o rte d  by  th e  d a ta .  B u t OSHA, in s te a d  

o f  is s u in g  s ta n d a rd s  c o n ta in in g  th e  m easure s t h a t  wer e 

s u p p o rte d  by  th e  d a ta ,  d e la y e d  is s u in g  s ta n d a rd s  p e n d in g  

th e  d e v e lo p m e n t o f  more o r  b e t te r  d a ta .  D e la ys  o f  

t h i s  n a tu re  were  e v id e n t  in  OS HA 's w ork  on  s ta n d a rd s

f o r :

— MOCA and 13 o th e r  c a rc in o g e n s  in v o lv e d  in  a 

c o u r t  d e c is io n  to  p a r t i a l l y  v a c a te  an OSHA 

s ta n d a rd ;

-  11 -
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— be nze ne , w h ic h  a c c o rd in g  to  NIOSH causes  

le u k e m ia ;

—  in o r g a n ic  a r s e n ic ,  w h ic h  NIOSH b e li e v e s  ca n

cause  c a n c e r ;

— c h lo r o fo r m ,  w h ic h  i s  a ls o  c o n s id e re d  by  NIOSH 

to  be  c a r c in o g e n ic ;

— and c o t to n  d u s t ,  w h ic h  ca n ca use  a s e r io u s  

lu n g  d is e a s e  known as  b y s s in o s is .

In  o u r o p in io n ,  OS HA 's a p p ro a ch  in  su ch  cases  ha s 

n o t  be en  re s p o n s iv e  to  th e  a c t 's  in t e n t  t h a t  s ta n d a rd s  

be p ro m p t ly  is s u e d  ba se d on  th e  b e s t a v a i la b le  d a ta  

and im p ro ved  l a t e r  as  more o r b e t t e r  d a ta  becom e 

a v a i la b le .

A n o th e r ca use  o f  d e la y s  in  c o m p le ti n g  s ta n d a rd s  

was th e  la c k  o f  NIOSH o r  OSHA p o l i c i e s  and g u id e li n e s  on 

th e  e v id e n c e  ne ed ed  to  s u p p o r t  c la s s i f y in g  a s u b s ta n c e  

as a c a rc in o g e n  f o r  r e g u la t o r y  p u rp o s e s . T h is  p ro b le m  

was e v id e n t  in  th e  d e v e lo p m e n t o f  s ta n d a rd s  f o r  ca dm iu m , 

b e r y l l iu m ,  in o r g a n ic  le a d ,  be nze ne , and c h lo r o fo r m .  In  

J a n u a ry  1977 OSHA announced t h a t  i t  in te n d e d  to  p ro p o se  

r e g u la t io n s  s e t t in g  f o r t h  c r i t e r i a  f o r  d e te rm in in g  

w h e th e r and how s u b s ta n c e s  w i l l  be i d e n t i f i e d  and 

r e g u la te d  as c a rc in o g e n s .  The p ro posed  c r i t e r i a  in  

th e  an no un ce m en t is  in  l i n e  w i th  o u r v ie w s  on  w hat 

ne eds to  be done . Bec aus e OSHA p la n s  to  f o l lo w  th e  

ru le m a k in g  p ro c e s s ,  i t  w i l l  ta k e  a t  le a s t  6 m on th s 

to  e s t a b l is h  th e  c r i t e r i a .  In  v ie w  o f  th e  im p o rta n c e  

o f  t h i s  m a t te r ,  we b e li e v e  t h a t  OSHA and NIOSH s h o u ld  

im m e d ia te ly  a p p ly  th e  c r i t e r i a .
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L im it ed  team work by OSHA an d NIOSH was  a n o th e r  

p ro b le m  c o n t r i b u t in g  to  d e l a y s .  G e n e ra ll y , OSHA d id  

n o t g e t in v o lv e d  in  NIOSH p r o j e c t s  u n t i l  a d r a f t  

c r i t e r i a  do cu m en t was  p r e p a re d . OSHA in v o lv em en t 

in  NIOSH d e c i s io n s  to  s t a r t  wo rk on g iv e n  h a z a rd s  

wo uld  in c r e a s e  th e  l ik e l ih o o d  t h a t  OSHA w i l l  p ro m p tl y  

a c t  on NIO SH 's su b se q u e n t re co m m en d a ti o n s . E a r l i e r  

in v o lv em en t by  OSHA wou ld a l s o  e n a b le  NIOSH to  

b e t t e r  c o n s id e r  OSHA’s  needs in  d e c id in g  on su ch  

m a t te r s  a s  th e  d i r e c t i o n  and sc o p e  o f  l i t e r a t u r e  

s e a r c h e s ,  th e  i s s u e s  to  be  a d d r e s s e d , th e  d e s i r e d  

p r o t e c t i v e  m easu re s to  be  in c lu d e d  in  th e  s ta n d a r d ,  

and th e  e v id e n c e  to  be  in c lu d e d  in  th e  c r i t e r i a  

do cu m en t to  s u p p o r t th e  s ta n d a r d .  T h is  c o u ld  e l im in a te  

or re d u c e  OSHA's p ro b le m s w it h  NIOSH c r i t e r i a  do cu m en ts .

HEW to ld  us  t h a t  NIOSH has a tt e m p te d  to  c o o p e ra te  w it h  OSHA.

In  c o n n e c ti o n  w it h  th e  ne ed  f o r  b e t t e r  te am w or k, 

a m aj or r e s p o n s i b i l i t y  o f  NIOSH i s  to  d e v e lo p , 

c o m p il e , and  a n a ly z e  s c i e n t i f i c  d a ta  to  be  us ed  as  

c r i t e r i a  an d s u p p o r t f o r  OSHA s ta n d a r d s .  How ev er ,

OSHA h as  n o t p la c e d  en ou gh  r e l i a n c e  on NIOSH fo r  

do in g  so . T h is  r e s u l t s  in  ti m e-c o n su m in g  d u p l i c a t io n  

o f  much o f th e  NIOSH e f f o r t  and d o es  n o t p ro m ote  a 

se n se  o f  r e s p o n s i b i l i t y  an d co m mitm en t in  NIOSH to

13
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p r o v id e  sou nd , d e fe n s ib le  c r i t e r i a  and s u p p o r t  f o r  

s ta n d a rd s .  OS HA 's in d e p e n d e n t a c t io n  to  re s o lv e  p ro b le m s  

w i th  N IO SH 's  c r i t e r i a  docum ents  r e l ie v e s  NIOSH o f  i t s  

b a s ic  r e s p o n s ib i l i t y  to  p ro v id e  w e ll - s u p p o r te d

re co m m e n d a ti o n s , and  does n o t g iv e  NIOSH a b a s is  f o r  

im p ro v in g  f u tu r e  w o rk .

A n o th e r p ro b le m  a f f e c t in g  th e  t im e l in e s s  o f  

c o m p le ti n g  s ta n d a rd s  was th e  e v a lu a t io n  o f  i n f l a t i o n a r y  

im p a c t p u rs u a n t to  E x e c u t iv e  O rd e r 11821. We d id  n o t 

make an in - d e p th  re v ie w  to  e v a lu a te  th e  q u a l i t y  o f  

i n f l a t i o n a r y  im p a c t e v a lu a t io n s  o r to  i d e n t i f y  s p e c i f i c  

wa ys  f o r  re d u c in g  th e  ti m e  r e q u ir e d  f o r  su ch  e v a lu a t io n s .  

The lo n g  p e r io d s  o f  ti m e  ta k e n  f o r  p a s t  e v a lu a t io n s ,  

a b o u t a y e a r on th e  a v e ra g e , in d ic a t e  p o t e n t ia l  f o r  

OSHA to  re d uce  th e  ti m e  f o r  f u t u r e  e v a lu a t io n s .  OSHA 

ha d n o t  e v a lu a te d  p a s t cases to  d e te rm in e  w h e th e r o r  n o t 

th e  ti m e  ta k e n  c o u ld  be re d u c e d .

A n o th e r  a re a  n e e d in g  im pro vem ent was N IO SH's  

d i r e c t io n  and c o n t r o l  o f  i t s  la b o r a to r y  and f i e l d  

re s e a rc h  a c t i v i t i e s .  D u r in g  i t s  f i r s t  5 y e a rs  under 

th e  1970 a c t ,  NIOSH d id  n o t in s u re  t h a t  i t s  la b o r a to r y  

and f i e l d  re s e a rc h  was,  to  th e  e x te n t  p r a c t i c a b le ,  

d i r e c te d  to  d e v e lo p in g  d a ta  ne ed ed  f o r  re co m m en ding
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s ta n d a r d s .  NIOSH h e a d q u a r te r s  o f f i c i a l s  re c o g n iz e  

t h i s  p ro b le m  an d p la n  to  im pr ov e th e  d i r e c t i o n  and 

c o n t r o l  o f  th e  r e s e a r c h  p ro gra m .

NEED TO ASSESS PROGRESS AND
OT ST pE ft ALTERNATIVES FOR~PROTECTING WORKERS

To im pr ov e th e  t im e l i n e s s  o f h e a l th  s ta n d a r d s  

d e v e lo p m e n t,  we made a numb er o f  re com m endati ons 

f o r  a c t io n s  by OSHA an d NIOSH on th e  p ro b le m s i d e n t i f i e d  

in  ou r re v ie w . A l i s t i n g  o f ou r re com m en dati ons 

i s  a t ta c h e d  to  t h i s  s ta te m e n t .  Such a c t io n s  by th e m s e lv e s , 

how ever,  may n o t be  a d e q u a te  to  p ro v id e  pr om pt  p r o te c t io n  

a g a in s t  many o f  th e  to x ic  s u b s ta n c e s .

La bo r an d HEW ha d n o t made a th o ro u g h  a s se ss m e n t 

o f  th e  t o t a l  needs fo r  h e a l th  s ta n d a r d s ,  how lo ng  i t  

w i l l  ta k e  to  p ro d u ce  the m w it h  c u r r e n t  fu n d in g  l e v e l s ,  an d 

w h eth er in c re a s e d  fu n d s  c o u ld  be  e f f e c t i v e l y  use d to  

in c r e a s e  t h e i r  p r o d u c t io n . We b e l ie v e  t h a t  su ch  an 

a s se ssm e n t i s  nee ded  to  e n a b le  th e  a g e n c ie s  an d th e  

C ongre ss  to  a d e q u a te ly  c o n s id e r  su ch  a l t e r n a t i v e s  as  

in c r e a s in g  fu nds fo r  h e a l th  s ta n d a r d s  dev e lo p m en t a n d /o r  

p u t t i n g  mo re em phasi s on in fo rm in g  and e d u c a ti n g  

em p lo y ers  and w ork ers  ab o u t to x ic  s u b s ta n c e s .
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A c c o rd in g ly , we rec om me nded  t h a t  th e  
S e c r e t a r i e s  o f  La bo r and HEW:

— E s ti m a te , b ase d  on th e  b e s t  a v a i l a b l e  d a t a ,  
th e  t o t a l  needs fo r  h e a l th  s ta n d a r d s  and  
how lo n g  i t  w i l l  ta k e  to  co m p le te  the m w it h  
e x i s t i n g  fu n d in g  l e v e l s .

— D ete rm in e w het her and to  wha t e x t e n t  
a d d i t i o n a l  fu n d s ca n be  use d e f f e c t i v e l y  
to  (1 ) sp eed  up s ta n d a r d s  deve lo pm en t 
and (2 ) in c r e a s e  e f f o r t s  to  in fo rm , e d u c a te , 
and t r a i n  em p lo yers  and em plo yee s on to x ic  
s u b s t a n c e s .

We rec om me nded  a l s o  t h a t :

— I f  a d d i t i o n a l  fu nds ca n be  us ed  mo re e f f e c t i v e l y ,  
th e  S e c r e ta r y  o f  Lab or  a l l o c a t e  mo re fu n d s to  
h e a l th  s ta n d a r d s  deve lo pm en t and h e a l th  
in f o rm a t io n , e d u c a t io n , and t r a i n i n g  a c t i v i t i e s .

— The  S e c r e ta r y  o f  HEW r e q u i r e  t h a t  d e c is io n s  on
how much e f f o r t  to  d e v o te  to  s ta n d a r d s  d e v e lo p m e n t,  
a s  opp os ed  to  o th e r  NIOSH w ork er p r o te c t io n  
p ro g ra m s, be  bas ed  p a r t l y  on OSHA's a b i l i t y  to  
a c t  p ro m p tl y  on rec om me nded  s ta n d a r d s .

AGENCY COMMENTS

On March  4 , 1977, we gav e th e  D epart m en ts  o f Lab or  

an d HEW a d r a f t  r e p o r t  on th e  r e s u l t s  o f our re v ie w  

and as ked  the m fo r  co m men ts .

By l e t t e r  d a te d  A p ril  12 , 1977, La bo r to ld  us  t h a t ,  

b ecau se  o f  th e  r e c e n t  a p p o in tm e n t o f  a new A s s is t a n t  

S e c r e ta r y  fo r  O c c u p a ti o n a l S a fe ty  an d H e a lt h , and th e  

s e r io u s  i s s u e s  whi ch  m us t be  c o n s id e r e d , th e  D ep art m en t 

p r e f e r r e d  to  d e f e r  i t s  comm ents u n t i l  a f t e r  ou r 

f i n a l  r e p o r t  was  i s s u e d .
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HEW commented on the report draft by letter 
dated April 12, 1977. HEW provided extensive 
comments and suggestions, but for the most part 
did not say specifically whether or not it agreed 

with our recommendations. HEW cited the large number 
of substances already covered by its recommendations 
to Labor and said that it will have recommended
standards for about 5,000 substances by 1981.

Under the Legislative Reorganization Act of 1970, 
both Departments will be required to comment on actions 
taken on the recommendations in our final report on 

or before July 11, 1977.

Mr. Chairman, this concludes my prepared 
statement. We will be pleased to answer any questions 
that you or other members of the Subcommittee may have.

- 17 -
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ATTACHMENT

RECOMMENDATIONS BY 
THE GENERAL ACCOUNTING OFFICE

1 . OSHA an d NIOSH sh o u ld  e s t a b l i s h  a s in g l e  pro gra m  

fo r  o b ta in in g  and  u s in g  d a ta  w it h  whi ch  to  d e c id e  

on p r i o r i t i e s  fo r  h e a l th  s ta n d a r d s  d ev e lo p m e n t.

The pr og ra m  sh o u ld  be a lo n g  th e  l i n e s  rec om me nded  

in  our A ug us t 1976  r e p o t t .  (C h a p te r 3)

2 . OSHA an d NIOSH sh o u ld  wo rk to g e th e r  to  d e v e lo p  <

u n if o rm  p r i o r i t i e s  fo r  s u b s ta n c e s ,  i n d u s t r i e s ,

o r i n d u s t r i a l  p r o c e s s e s .  (C h ap te r 3)

3.  OSHA sh o u ld  e s t a b l i s h  p r o j e c t  p la n n in g  and r e p o r t in g  

sy st em s to  p ro v id e  fo r  (1 ) s e t t i n g  m il e s to n e  and 

c o m p le ti o n  d a te s  fo r  each  s ta n d a r d s  develo pm en t 

p r o j e c t ,  (2 ) mak ing r e g u la r  and  p e r io d i c  r e p o r t s  

t h a t  co m pa re  p la n n ed  and a c tu a l  p r o g re s s  and  

e x p la in  an y d e l a y s ,  and (3 ) m a in ta in in g  com ple te  

f i l e s  on  each  p r o j e c t .  The  sy st em  sh o u ld  be 

a p p l ie d  to  each  rec om me nded  s ta n d a rd  re c e iv e d

an d to  be  r e c e iv e d  fro m NIOSH, and to  an y 

s ta n d a r d s  develo pm en t e f f o r t  i n i t i a t e d  or to  

be  i n i t i a t e d  by OSHA w it h o u t a re co m m en dat io n 

fro m NIOSH. (C h ap te r 4)
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4 . OSHA s h o u ld  d e f in e  g ra v e  d a ng e r to  in c lu d e  

e x p o s u re  o f  w o rk e rs  to  a t o x ic  s u b s ta n c e  o r  

h a rm fu l a g e n t w h ic h  ha s r e s u lt e d  o r ca n r e s u l t  

in  in c u r a b le ,  i r r e v e r s i b l e ,  o r  f a t a l  ha rm  to  

h e a l th .  (C h a p te r 5)

5 . OSHA s h o u ld  is s u e  em erg ency te m p o ra ry  s ta n d a rd s  

in  a l l  cases where  th e y  a re  ne ed ed  to  p r o te c t  

em p lo yees fr om  g ra v e  d a n g e r , in c lu d in g  an y 

such d a n g e rs  po se d by t o x ic  s u b s ta n c e s  o r  

h a rm fu l a g e n ts  c o v e re d  by in a d e q u a te  s ta n d a rd s .  

(C h a p te r 5)

6 . OSHA s h o u ld  r e q u ir e  t h a t  em erg ency te m p o ra ry  

s ta n d a rd s  re m a in  in  e f f e c t  u n t i l  sup e rs e ded  by  

pe rm anen t s ta n d a rd s .  (C h a p te r 5)

7. OSHA s h o u ld  p ro m p t ly  is s u e  em erg ency te m p o ra ry  o r  

pe rm an en t s ta n d a rd s  on  t o x ic  s u b s ta n c e s  to  r e q u ir e  

ne ed ed  p r o te c t io n  t h a t  ca n be s u p p o rte d  by  

a v a i la b le  e v id e n c e ,  and s h o u ld  r e v is e  and add to

such s ta n d a rd s  as  more and b e t t e r  e v id e n c e  be comes  

a v a i la b le .  (C h a p te r 5)

8 . OSHA and NIOSH s h o u ld  e s t a b l is h  and u s e , in

c o n s u l ta t io n  w i th  th e  N a t io n a l C ancer I n s t i t u t e ,  

a common p o l ic y  and g u id e li n e s  f o r  d e v e lo p in g  

and re v ie w in g  e v id e n c e  and d e c id in g  w h e th e r a
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s u b s ta n c e  s h o u ld  be re g u la te d  as  a c a rc in o g e n .  

The p o l ic y  an d g u id e li n e s  s h o u ld  be a t  le a s t  as  

s t r in g e n t ,  in  te rm s  o f  p r o te c t in g  w o rk e rs ,  as  

th o s e  a p p li e d  to  s u b s ta n c e s  in  th e  p a s t  and  

u p h e ld  by  F e d e ra l c o u r t .  (C h a p te r 6)

9 . OSHA and NIOSH s h o u ld  e s t a b l is h  and im p le m e n t

an ag re em ent under w h ic h :

— OSHA w i l l  r e l y  on NIOSH to  p ro v id e  th e  
s c i e n t i f i c  in fo r m a t io n  ne ed ed  to  s u p p o r t  
s ta n d a rd s .  T h is  s h o u ld  in c lu d e  NIOSH 
d e fe n d in g  i t s  e v id e n c e  a t  p u b l ic  
h e a r in g s  and c o u r t  p ro c e e d in g s .

— OSHA w i l l  n o t  d u p l ic a te  l i t e r a t u r e  
s e a rc h e s  and re v ie w s  on  s u b s ta n c e s  
co v e re d  by  NIOSH l i t e r a t u r e  s e a rc h e s  
and re v ie w s .

— OSHA w i l l  p ro v id e  i t s  v ie w s  to  NIOSH 
b e fo re  NIOSH s t a r t s  a p r o je c t  to  
d e v e lo p  recommended new o r re v is e d  
h e a l th  s ta n d a rd s  o r  to  up da te  p re v io u s  
re co m m e n d a ti o n s , and OSHA w i l l  in fo rm  
NIOSH when i t  d is a g re e s  on th e  p r i o r i t y  
t h a t  s h o u ld  be g iv e n  to  th e  p r o je c t .

— For each p r o je c t ,  NIOSH w i l l  o b ta in  
OSHA’ s v ie w s  on  th e  d i r e c t io n  and 
sc ope o f  th e  l i t e r a t u r e  s e a rc h ,  th e  
is s u e s  to  be a d d re s s e d , th e  p r o te c t iv e  
m easure s to  be  c o n s id e re d ,  and th e  
e v id e n c e  to  be so u g h t f o r  s u p p o r t .

— OSHA w i l l  p a r t i c ip a t e  in  NIOSH m e e ti n g s  
to  re v ie w  and  d is c u s s  d r a f t  c r i t e r i a  
d o c u m e n ts .

— OSHA w i l l  p ro v id e  fe e d b a c k  to  NIOSH on  
p ro b le m s  t h a t  may a r is e  c o n c e rn in g  th e  
v a l i d i t y  o f ,  and s c i e n t i f i c  e v id e n c e  
f o r ,  N IO SH 's  rec om mended s ta n d a rd s  and 
w ork  w it h  NIOSH in  r e s o lv in g  su ch  
p ro b le m s . (C h a p te r 7)
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10 . OSHA s h o u ld  re v ie w  and  f o r m a l ly  r e p o r t  to  th e  

S e c re ta ry  o f  Labo r on  wh y i n f l a t i o n a r y  im p a c t 

e v a lu a t io n s  ha ve  ta k e n  so lo n g  and w h e th e r 

s te p s  can be ta k e n  to  c o m p le te  such e v a lu a t io n s  

in  le s s  t im e .  (C h a p te r 8)

11 . OSHA s h o u ld  d e c id e  w h ic h  s u b s ta n c e s  in  th e  s ta n d a rd s

c o m p le ti o n  p ro g ra m  do n o t  w a r ra n t  s ta n d a rd s  and 

e x p e d it e  th e  c o m p le t io n  o f  any r e q u ire d  i n f l a t i o n a r y  

im p a c t e v a lu a t io n s  on  th e  re m a in in g  s u b s ta n c e s . 

(C h a p te r 8)

12 . NIOSH s h o u ld  ta k e  th e  f o l lo w in g  s te p s  b e fo re

s t a r t in g  re s e a rc h  p r o je c t s :

— I d e n t i f y  th o s e  s u b s ta n c e s  o r  h a z a rd s  on 
w h ic h  NIOSH ha s d e c id e d  to  d e v e lo p  o r  
u p d a te  c r i t e r i a  and re co m m en da tio ns  f o r  
s ta n d a rd s ,  and a s c e r ta in  w h e th e r th e y  
a re  in  l i n e  w i th  NIOSH p r i o r i t i e s .

— C o nd uc t c o m p le te  l i t e r a t u r e  s e a rc h e s  on 
th o s e  s u b s ta n c e s  to  i d e n t i f y  s p e c i f i c  
ne ed s f o r  re s e a rc h  in  l i g h t  o f  e x is t in g  
1 i t e r a t u r e .

— R e q u ir e  t h a t  ea ch  re s e a rc h  p r o je c t  be
d i r e c te d  to  f i l l  a s p e c i f i c  ne ed  id e n t i f i e d  
by  such l i t e r a t u r e  s e a rc h e s , o r  an 
e x p la n a t io n  be made as  to  w ha t o th e r  
s p e c i f i c  ne ed  th e  p r o je c t  is  to  f i l l .

— R e q u ir e  t h a t  re s e a rc h  ne ed ed  in  tw o 
o r  more NIOSH re s e a rc h  b ra n c h e s  be 
c o o rd in a te d  so  t h a t ,  to  th e  e x te n t  
p r a c t i c a b le ,  a l l  such re s e a rc h  ca n be 
do ne s im u lt a n e o u s ly  f o r  in p u t  to  
reco mmen de d s ta n d a rd s  and s u p p o r t .
(C h a p te r  9)
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13 . NIOSH s h o u ld  m a in ta in  re c o rd s  to  r e a d i ly  show

th e  r e s u l t s  o f  re s e a rc h  and  th e  us e made o f

such r e s u l t s .  (C h a p te r 9)

14 . OSHA and NIOSH s h o u ld  e s t im a te ,  base d on  th e

b e s t a v a i la b le  d a ta ,  th e  t o t a l  ne ed s f o r  h e a lt h  

s ta n d a rd s  and how lo n g  i t  w i l l  ta k e  to  d e v e lo p  

them  w i t h in  e x is t in g  fu n d in g  le v e ls .  (C h a p te r 10 )

15. OSHA and NIOSH s h o u ld  d e te rm in e  w h e th e r and to

w hat e x te n t  a d d i t io n a l  fu n d s  ca n be us ed  to

sp ee d up s ta n d a rd s  d e v e lo p m e n t and in c re a s e  

e f f o r t s  to  in fo rm ,  e d u c a te , and t r a i n  e m p lo ye rs  

and em plo yees on t o x ic  s u b s ta n c e s . (C h a p te r 10 )

16 . I f  a d d i t io n a l  fu n ds  ca n be us ed  e f f e c t i v e l y ,  OSHA 

s h o u ld  a l lo c a t e  a g r e a te r  p o r t io n  o f  i t s  fu n d s

to  h e a lt h  s ta n d a rd s  d e ve lo p m e n t and h e a lt h  

in fo r m a t io n ,  e d u c a t io n ,  and t r a in in g  a c t i v i t i e s .  

(C h a p te r 10 )

17 . NIOSH d e c is io n s  on how much e f f o r t  to  d e v o te  to  

s ta n d a rd s  d e v e lo p m e n t,  as  op pose d to  o th e r  NIOSH 

w o rk e r p r o te c t io n  p ro g ra m s , s h o u ld  be ba se d p a r t l y  

on  L a b o r 's  a b i l i t y  to  p ro m p t ly  a c t  on  rec om me nded  

s ta n d a rd s .  (C h a p te r 10)
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The Chairman. Mr. Edward Baier, Deputy Director, National 
Institute of Occupational Safety and Health, and associates, would 
you come forward.

We welcome you.

STATEMENT OF EDWARD BAIER, DEPUTY DIRECTOR, NATIONAL
INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH, ACCOM­
PANIED BY VERNON ROSE, DIRECTOR, DIVISION OF CRITERIA
DOCUMENTATION AND STANDARDS DEVELOPMENT, NIOSH; AND
KENNETH KOLSKY, OFFICE OF PROGRAM PLANNING AND
EVALUATION, NIOSH

Mr. Baier. Thank you, sir. It  is good to be here.
With  me today are Mr. Vernon Rose, Director of the Division of 

Criter ia Documentation and Standards Development, on my right,  
and Mr. Kenneth Kolsky, Office of Program Planning and Evalua­
tion, on my left.

We are pleased to appear  before you today to review the contri ­
butions NIOSH has made to provide a safe and health ful work 
environment for the men and women in the Nation’s workforce. We 
will also respond to some of the recommendations made by the Gen­
eral Accounting Office (GAO) in a recent report  charging tha t 
administra tive weaknesses have caused delays in developing stand­
ards to protect workers from cancer-causing and other dangerous 
substances.

In their  report,  GAO evaluated the NIO SH system for setting 
priorities, developing recommended standards, identi fying carcino­
gens, and directing our research program.

There are at present more than 80 million workers in the United 
States employed in over 5 million establishments. More than  87 per­
cent of these businesses employ 25 or  fewer employees. Many of these 
workers are, often unknowingly, exposed to a large number of haz ard­
ous physical and chemical agents.

The NIOSH  1976 Registry of Toxic Effects of Chemical Substances 
lists almost 22,000 different chemical substances, the majori ty of 
which were known by two or more different names.

As we testified before thi s committee last month, over 70 percent of 
the exposures identified during our National Occupational Hazard 
Survey were recorded as trade  name products for which the chemical 
composition was not known to the company or the workers using the 
material. Based on this survey and other available information, we 
estimate that  as many as 880,000 workers, or 1 percent of the current 
labor force currently face full or part-t ime exposure to OSHA-regu- 
lated carcinogens. One in every four American workers—approxi­
mately 21 million—may be currently  exposed on their a full-time or 
part-tim e basis to an OSHA-regulated hazardous substance.

Furthermore , the  approximate ly 400 chemicals currently regulated 
by OSHA form only a small proportion of the potentially dangerous 
indust rial chemicals to which workers are being exposed.

The Council on Environmental Quality has indicated that  700 new 
chemicals are introduced in commerce every year.
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The ma gnitude  of occupational illness affe ctin g these worke rs is 
also difficult to dete rmine. We have rou gh ly est imated th at  as many 
as 100,000 Am eric ans  may  die each  year  from occupa tion al diseases . 
That  figure was der ived  by exa mining m or ta lit y rat es fo r persons  em ­
ployed in a wide vari ety  of  occupations and co mp aring  these  ra tes  wi th 
mor tal ity  ra tes of  the  general  populat ion , taki ng  into con sidera tion  
such fac tor s as age and socioeconomic level. Occ upa tion al gro ups 
whose mor ta lity rat es were grea ter  than  those in the  general  po pu la­
tion were  cons idered to have  an excess death  ra te  at tr ibuted  to th ei r 
working  env ironment  af te r ad justi ng  fo r socioeconomic fac tors.

Occupa tional expo sures also play an im po rta nt  role in the 80 o r 90 
percen t of  can cer th at  is  considered to  be ca used  by en vironm ental fac­
tors . Geo graphic ana lys is of U.S . cancer  m or ta lit y from  1950 to 1960 
reveals excess rates fo r cance r of the  bladder, lung, liver,  and cer ­
ta in  oth er organs amo ng men in 139 countie s where the  chem ical in ­
dustr y is c oncentrated. An inc rea sing n um ber of chemicals  are  shown 
to be carcinogenic  in exp erim ental animals  or  in hum ans.

Since  pro ductio n of chemicals  in th is  country  has  doub led every 5 
years  since W orld  W ar  IT, th e incidence  of cancers w ith  long late ncy  
per iods may rise  signifi can tly in th e fu tur e.

A m ajo r prob lem in s ecu ring more precise figu res on the  extent  o f oc­
cup atio nal  illness is th at  such diseases are  to o ofte n im pro perly  di ag ­
nosed and  v ast ly underreported. N IO SH  field stud ies  and healt h ha z­
ard s eva lua tion s ind ica te th at  the  problem  of  occupat iona l disease is 
fa r g reater  th an  is ge ner ally recognized by emp loyers,  employees, and 
the  gene ral publ ic.

A NIO SH  surv ey on the  prevalence of medical conditions  in se­
lected  smal l ind ustries  in Wash ing ton  and  Oregon fou nd th at  the  
prevalence rate  of occupational d isease  was  28.4 per 100 workers . H ea r­
ing  loss  was  the  most frequent c ond ition, 28 percent , followed by skin  
conditio ns, 18 percen t, lower resp ira to ry  conditions , 14 percen t, low 
gra de  toxic effects. 14 perc ent,  up pe r resp ira to ry  conditions , 11 pe r­
cent,  and  eye conditio ns, 9 p ercent . Ane mia , diseases of the  musculo­
skeletal  and  conn ective tissues and  othe r con ditions  accounted for the  
rem ain ing  6 percen t.

Sinc e the  pur pose of  th is  stu dy  was to determ ine  how much  pr e­
viou sly un rep or ted  da ta  about occupa tion al disease  could be obt ained 
by the  stu dy  method used, it  is difficult to extra po lat e national  es ti­
mates  from  these figures.

Pl an ts  were chosen where inv est iga tor s were  l ike ly to find evidence 
of  occupa tional illness, and  the  stu dy  was no t designed  to iden tify 
chronic diseases, such  as cancer, whe re cau sat ion  could not hav e been 
easi ly es tablish ed wi thout long-term  studies .

The  significance o f th is s tudy is that  90 pe rcent o f th e oc cup atio nal ly 
rel ate d medical con ditions  observed had  not  been rep ort ed on wo rk­
ers ’ compensation claim s or  OS HA  repo rti ng  form s. Since  many of 
the  con ditions  recorded are also fou nd in the  general  populat ion , 
the y were pro bably  not recognized as job rel ate d by the  emp loyer, the  
emplovee, or his  regu lar physic ian.

Al tho ugh occupa tion al exposures  are a fac tor  in vi rtu al ly  every  
field of clin ical  medicine,  phy sicians are rar ely  tra ined  to tak e oc­
cup atio nal  his tor ies  and  seldom tak e occupa tion al fac tor s into con­
sidera tion in th ei r diagnoses. Occup ational diseases are often slow
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to develop, and symptoms are fre quently  at tri bu ted to diseases fou nd 
in the  gen era l popu lat ion  or  wi th changes resu lting  fro m the ag ing 
process or  with effects of smo king, alcohol, or  dru gs.  Th e cause  and  
effect rel ati on sh ip between workplace  exposures and ce rta in  diseases 
may  be ap pa re nt  only to the hig hly  tra ined  occ upational healt h 
spec ialis t.

We  have recent ly developed a “Guide  to the  Work -Rela ted nes s of 
Disease,” w hich  is des igned to  aid  St ate agencies , physicians,  and other s 
concerned wi th occ upa tion al disease  compensa tion . T he  guid e presen ts 
one method for assembling  a nd  evalu ati ng  evidence th at  may be rel e­
vant in de ter mi nin g whether a disease is work  rela ted . I t  also con­
tai ns  a lis t of  occupations with po ten tia l exposure  to selected  agents.

In  d iscu ssin g th e ma gnitude  of  th e problem , we should  n ot over look 
the  need  fo r an adequa te numb er o f quali fied  sa fety and he al th  p rofes ­
sionals . It  is con servati vely  est imated th at  an ad di tio na l 1,000 cer ­
tified occupa tion al physicians and  appro xim ate ly 20,000 phy sicians 
wi th short -te rm  occupa tion al he alt h trai ni ng  are  needed to insure  
th at  wor kers receive  adequa te medical care.  We est imate  th at  an 
addit ion al 4,000 certi fied indu str ial  hygienis ts, 4,700 safe ty  profe s­
siona ls, and  ove r 25,000 occupa tion al nurses  a re also needed.

To beg in to  meet  th is need, th is  year  NIO SH  will beg in fund ing 
educationa l resource  cente rs. Un de r the  cen ters  prog ram, trai ning  
gr an ts  wi ll be ava ilab le fo r schools of occupa tion al medicine , nursing , 
pub lic health, and  engin eer ing  to work coo perativ ely  to  pro vid e oc­
cup ational healt h and saf ety  t ra in ing.  Th is tr ai ni ng  w ill include cu r­
riculu ms a nd  shor t courses fo r phy sic ian s and  nur ses  prac tic ing pa rt  
time in the  field of  occupa tional healt h, as well as residencies  in oc­
cup atio nal  medicine and degree program s in nu rsi ng , indu str ia l 
hygiene , saf ety  eng ineerin g, and rel ate d disc iplin es. The cen ters  will  
serve  as a con sul tati ve resource fo r labor,  indu str y,  St ate an d local 
agencies, and  oth er educationa l ins tituti ons.

In  pas sing the Occup atio nal  Sa fe ty  and  Hea lth  Ac t of 1970, C on­
gress recognized tha t there  were serious gaps in the  recog nit ion , ev alu a­
tion, and  con trol of occupa tion al hazar ds . Al tho ugh major  advances 
have  been made in clos ing those  gaps  in the  last 7 yea rs, the  
prob lems  are sti ll wi th us.

In  1976, and again  la st  month,  GA O has charg ed  th at  da ta  on the  
extent , severity, and causes  or po ten tia l causes of occupa tion al he alt h 
problem s were not adequa te to establ ish  pr io rit ies and set sta nd ards  
fo r tho usa nds of  toxic  substances.

We would agree th at  lack  of  an a deq uat e surv eil lan ce system fo r th e 
identi fica tion  of hazar dous exposures and the  r esul tin g adverse  effects 
is one o f ou r most serio us problems.

The Na tional Occup atio nal  Haz ard Surve y was an in iti al  end eavor 
to  iden tify and cate gor ize  th e use o f h azard ous ma ter ial s in the wo rk­
place . Al tho ugh th at  inf orma tio n is p ro ving  ex treme ly use ful , we rec­
ognize th at  it is rapidly becoming  dated and more det aile d followu p 
surv eys  a re needed . To wa rd tha t end,  N IO SH  i s p res ently  d eve lop ing  
pla ns  to  make more effective use o f records obtained from OSH A a nd 
fro m emp loye rs f or  survei llan ce purpose s.

NIO SH  ha s lear ned  th at  workers and  em plo yer s are o ften n ot awa re 
of  w hat t hey are  exposed  to lar ge ly as a resu lt of  tr ad e n ame p rod ucts
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which do not iden tify th ei r composi tion. In  many instance s, the com­
pos ition was considered  a t rade  secre t.

Development of a un ifo rm  system fo r re po rti ng  oc cupational  medi­
cal da ta  w ould  also fac ili ta te  th e collection  and ana lys is of workplace  
he alt h and safety problems. To acc ura tely document an increase in 
cancer mo rbidity and  mortal ity , fo r inst ance, we must firs t hav e an 
acc ura te coun t of the  numb er of  people emp loyed in each occupat ion.  
We must be ab le to  link  a general  occupationa l c ategory wi th a specific  
job category. Tha t is, we need to know wh eth er a jani to r worked in a 
busin ess office or  a chemical pla nt.  T hen  we mu st have  a mean s of  link ­
ing new cancer cases and dea ths  to var ious occ upa tion al groups .

The ideal method  fo r lin king  new cancer cases wi th occupa tion al 
groups  would  be to require th at  cance r be a rep ort able disease in ev ery 
St ate with a sta ndard ize d repo rti ng  form at  which would include 
occupa tion  an d p lace of  employm ent.  Such  a system does not now exist.

Fa ilu re  to  code  oc cupations on death  ce rtificates a nd  lack of occupa­
tio na l inf orma tio n on exist ing  tumor  reg isters  make  our  job more 
difficult. Cu rre nt ly , we must use whate ver  records are  ava ilab le, in ­
clu din g exist ing  tumo r reg iste rs, hospi tal  reco rds,  and records av ai l­
able in State s where can cer is a r eport able disease.

Once  th e cancer case is  l inked t o an oc cup atio nal  g rou p and p lace  of  
employme nt, we can  use vario us indu str ial  directories to link the  occu­
pa tio n with a sta nd ard ize d indu str ial  catego ry. Ho pefully , we would 
then  have inf orma tio n th at  would enab le us to iden tify excess cancer  
rat es  in  a given occu pation wi thin a given ind ust ry.

Un fo rtu na te ly , at  a time when the need fo r be tte r medical and en­
vironme nta l da ta  is becoming  more  and more ap pa rent , the tre nd  
seems to be to wa rd restr ic tin g Federal  access to  those d ata . Em plo yers 
are becoming  incr eas ing ly re lucta nt  to  p ermit NIO SH  access to work­
places and  pl an t records, and we a re being forced  t o take lega l action 
to use  ou r r ig ht  of  en try .

Since the passage of the  Tax Reform Act  of 1976, NIO SH  h as not 
been perm itted  to use I nt er na l R evenue Se rvic e tax pa ye r ad dre ss in fo r­
mat ion in loc ati ng  and de ter mi nin g vital sta tus of workers  as we h ad  
in th e pas t. Se na tor  Ga ylo rd Nelson and  Congressmen W illi am  S teiger 
have  i ntrodu ced  bill s which , if passed, wou ld aga in permit us access to 
IR S da ta for our  s tudies.

An othe r such example is a prop osed ame ndm ent  to H.R.  3, the  
medicare, medicaid an ti- fra ud  and  abuse amendm ents , which would 
proh ib it Federal  employees from access to per son ally  identif iable 
medical records w ith ou t the  specific c onsent  o f th e i nd ividual invo lved. 
I f  the  pro hib ition  on our access to IR S data  remains in effect a nd if  the  
proh ibi tio n on access to indiv idu all y iden tifiable medical reco rds is 
enac ted,  the ab ili ty of  NIO SH  to obtain adequa te da ta fo r pr ior ities  
and sta nd ar ds  recomm endations would be severe ly ham pered.

We would agre e with  GAO that  we have not had  comple te in form a­
tion upon which to base pr ior ities  and  deve lop cri ter ia documents. It  
has been o ur  po licy  to  act on the best scient ific da ta ava ilab le, po in tin g 
ou t research  g aps where  th ey exist  and  u pd at ing o ur  rec ommenda tion s 
when be tte r info rm ation  becomes a vail able .

Or ig inal ly , our pr io rit y system consisted of es tim ati ng  the numb er 
of  w orkers  p oten tia lly  exposed to a hazard  a nd evalu ati ng  the s eve rity  
of  its  effect. Th rough th is method,  c rit er ia  for  recomm ented sta nd ards
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were develo ped fo r many  of  the m ost serious agen ts, inc ludin g asbestos, 
benzene, beryll ium , lead , mercu ry,  silica  and  noise. The NIO SH  
pr io ri ty  system has  since been revise d to also consid er new inf orma tio n 
re la tin g to tox ici ty or  c arc inogen icity, tox ici ty rep or ts on subs tances 
which h ave  no OS HA  consensus sta nd ard,  a nd recommenda tion s from  
Government  agencies, professional  societies, tra de  associations and  
unions.

The  p rior ity system has  been flexible eno ugh  to allow us to develop 
recommended  s tand ards  fo r su bstances  th at  we had not previo usly rec­
ognized as hig h pr io rit y hazar ds , such as Kepo ne, vinyl chloride,  2- 
ni tro prop ane, and  phen yl beta  na ph thy lam ine .

Because new inf orma tio n is cons tan tly  being developed the  sub­
stances on ou r pr io rit y lis t are  periodically reevaluated.  Th is new in ­
forma tion on h azards  is obtained throu gh  research rep orts,  the  N IO SH  
Na tional Occup atio nal  Haz ard Surve y and  the  Re gis try  o f Toxic  E f­
fects of C hemical  Substa nces an d associated  subfiles.

We  also receive inform ati on  from the  World  He al th Or ganiz ati on , 
and  from  comm ents  on our pro posed p rio rit ies publ ished in th e Federal  
Reg iste r.

GAO recommended  that  N IO SH  and  O SH A establ ish  a single  p ro ­
gram  for con sidering pr io rit ies in dev eloping healt h sta nd ard s. We 
will  co ntin ue t o seek gu idance  f rom  O SH A in dev eloping our  research  
pr ior ities , as we have in the  p ast.  How ever, pr iorit ies fo r a reg ula tor y 
agency may ten d to be affected by problem s th at  the y enc ounte r in 
sta nd ards  se tting  and compliance activ itie s and  for which they  need 
short -te rm  resolution .

As a rese arch agency,  N IO SH  mu st schedule most  pro jec ts 1 to 2 
yea rs in advance  and  tak e int o con sidera tion research  gaps th at  may  
not yet  be ap pa rent  to the  reg ulato ry  agency. Thus,  whi le there will 
be a commonali ty of pr iorit ies between NIO SH  and  OS HA , the y will 
not necessa rily be identic al because  of the  dif ferent  responsibil itie s of 
the  two agencies .

NIO SH  has  tra ns mitt ed  more  than  60 cr ite ria  documents reco m­
mending  new h ea lth  s tand ards  to the  D epart me nt of Lab or.  These cr i­
te ria documents include reco mmendations fo r an env ironm ental lim it 
fo r workplace expo sure , as well as rec ommen dations  on the use of labels 
and  o the r forms  o f wa rning , typ e and  freq uency of medical exam ina ­
tions to  be provided by th e em ploy er, s am pling  and  a nalyt ica l methods, 
procedures for techn ologica l control  of  h azard s, and sui tab le personal 
pro tec tive  equipme nt.

In  addit ion , under a jo in t sta nd ards  com pletion  prog ram with 
OS HA , we h ave deve loped  dra ft  technica l sta nd ards  fo r most of the  
consensus he alt h sta ndard s. Th is prog ram was  not des igned to  ques ­
tio n exi sting env ironm ental lim its , bu t to sup plement them with 
procedures fo r in form ing employees  of ha za rds, mo nit ori ng  tec h­
niques, e ngineering and  control  mechanisms, and  med ical  survei llan ce 
pro gra ms .

Once th ese  recommen dati ons  hav e been prom ulg ate d into sta nd ards , 
and  these sta nd ards  are  enforced, worke rs sho uld  be pro tec ted  from 
ma ny of the most ser ious  occupa tion al exposures.

NIO SH  has  made  dram at ic  pro gress in red ucing  the ave rage tim e 
it takes to produce a cri ter ia docu ment to the  prosent 13 mo nth s per 
document. For fiscal years  1972 to 1975, N IO SH  tra ns mitt ed  from 
five t o seven cr ite ria  documents a year  to th e De pa rtm en t of Labor.
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In  fiscal year 1976, we tran sm itt ed  29 cr ite ria  docum ents.  Ou r cu rre nt  schedule  calls  for 24 documents a year.
Inc rea sin gly , we are  develop ing sing le doc uments covering gro ups 

of  substance s wi th sim ila r chemical, toxicologica l or pharma cological  
cha rac ter isti cs.  We are  a lso develop ing documen ts on indu str ia l pro c­
esses such as coal gasi fica tion , coal liquefact ion , roofing, and welding. 
These process  docu ments will  be based  on a numb er of sing le ha za rd  
cr iter ia  d ocumen ts which we w ill upda te and rel ate  to specific ind us­tr ia l processes.

We  are  pre sen tly  developing a cr ite ria  doc ument  th at  will  con tain 
a recommended  sta nd ard fo r exposure to pes ticides  du ring  th ei r 
manufac ture  and for mu lat ion . Th is docume nt will  pro vide recom­
mendatio ns covering the  ma jority of the  1,800 pesticid es list ed in the  1976 edi tion of the  NIO SH  Re gis try  of Toxic  Effects of Chemical Substances.

Of  the  96 cr ite ria  documents pla nned for fiscal yea rs 1978-81, 24 will deal  wi th sing le chemical compounds, and the  rem ain ing  72 will  cove r gro ups of  compounds or  workplace  processes.
Bas ed on thes e estim ates , we expect th at , in addit ion  to the 1,800 

pest icides previously men tioned, the N IO SH  cr ite ria  documents 
oriented  tow ard  gro ups of hazar ds , and processes or ind ustries  will 
cover more  th an  3,000 hazar ds  by 1981. Th us , the In st itu te  will  be develop ing recommended  healt h sta nd ards  whi ch will  apply  to over 
4,800 chemical and phys ica l agents du rin g th is period.

The GAO repo rt  crit iciz ed N IO SH  and OS HA  coo rdinat ion  in 
the develop men t o f sta ndard s. I t has  a lways been our policy to inv ite 
OSH A to pa rti cipa te  d ur ing our c ri te ria  document reviews. Furt her ­
more , we hav e offered OS HA  our ass istance  in tran slat ing cr ite ria  
documents into occ upa tion al healt h sta ndard s. We have conduc ted re ­
search  to answer  th ei r specific questions th at  have  aris en du rin g the  sta nd ards  develop men t process fo r asbestos, coke ovens, 14 car cino­
gens, vin yl chlo ride , lead , cott on dust, benzene, su lfu r dioxide , and  
beryll ium . We have also pro vided exper ts to testi fy  at  all  OS HA  
pub lic hearings and to assis t in the  quest ion ing  of witnesses.

We  would agree with GAO , however, th at  NIO SH  and OS HA  
have ha d difficu lty syn chronizin g ou r efforts in developing stan d­
ards. We  will work closely wi th the  prese nt Assis tan t Secre tary of 
La bor fo r Occup atio nal  Sa fet y and He al th , Dr . Eu la  Bingham,  and 
he r staf f to resolve a ny rem ain ing  problems in t his  area .

Ou r reg ular  month ly mee ting  wi th OSH A at both the  poli cy and  
working  level have  p roven he lpf ul in coord ina tin g our pro gra ms . We 
also have  many  staff level contacts  ou tside t he  co ntex t of  these regu lar 
meetings . We believe it  is im po rta nt  to coo rdinate our work in th is 
area  so th at  sta nd ards  can  be establis hed  which effect ively  con trol  workplace exposu res.

We do no t agre e with GAO , however, th at  the  cr ite ria  document 
pro duction s hou ld be l imited to the  n um ber of sta nd ards  t ha t OS HA  
is able to pro mulga te. Cr ite ria  docume nts have  a value even befo re 
being: tra ns la ted into  enfo rceable sta nd ard s. They are widely di st rib ­
ute d and man y companies use them  as a b asis to con trol  hazards even 
tho ugh the  documents do not have the  force of law. Th ey  provide  a 
tho roug h review of  the exist ing  lit er atur e and  sta te of  know ledge 
on a h az ard and serve  as  an impetus for fu rthe r rese arch by NIO SH
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and  others . T hey  are also being  u tili zed by oth er Gov ernment agencies 
and by inter na tio na l bodies, such as the  World  He al th  Organiz ati on , 
as the  basis fo r develop ing  inter na tio na l permissible lim its for occu­
pational exposures.

NIO SH  s up po rts  G AO 's recommen dati on th at  a un ifo rm  poli cy be 
esta blished  for iden tifying  and  regu la tin g can cer-causing  chemicals. 
We hav e always  att em pte d to eva lua te all da ta  relevant  to est ablish­
ing  a recom mended occupa tion al sta nd ar d and have  placed  pr im ary 
imp ortanc e on any da ta  rel at ing to car cinoge nic ity in exp erimenta l 
animals o r humans. C rit er ia  docum ents now  co nta in a separa te subsec­
tion  in which the  da ta  pe rta in ing to car cinoge nic ity are  sum marized 
and  hig hli gh ted .

Scientific opinion on the  kin d of evidence used in cla ssi fying  a 
substance as a hum an carc inog en has  been changin g over the past few 
yea rs, and NIO SH  po licy has  reflected some of th ose changes. Ce rta in 
exp erimenta l techniqu es, such as in vi tro  assays, have  only  recent ly 
been availabl e and the  use of indiv idu al case rep or ts is given grea ter 
weight  tha n in th e past.

As new inf orma tio n has  become ava ilab le on carcinoge nic ity,  
NIO SH  has  revi sed a num ber  of  cr ite ria  documents. Wh en NIO SH  
in iti al ly  deve loped  cr ite ria  docu ments on benzene, beryll ium , and 
chloro form, we pre sen ted  da ta giv ing  some ind ica tion th at  the sub ­
stances might be carc inogenic . How ever, in all thr ee  cases, we con­
side red  the  da ta  inconclus ive at  th at  time and  did  no t label the  
subs tances as susp ect human carc inogens.  After  the  documents were 
tra ns mitt ed , new inf orma tio n on carcinoge nic ity became ava ilab le. As 
a result , we reassessed ou r ea rli er  pos ition and labe led all thr ee  sub ­
stances as carc inog ens  and  tra ns mitt ed  revised recommended  stan d­
ard s to t he D epart me nt of Labor.

Ap prox im ate ly 70 percen t of the  In st itut e’s researc h is directed 
tow ard  dev eloping or mo difyin g cr ite ria  fo r recommended  sta nd ards  
to preven t fu ture  occupa tion al exposures . The current researc h pr o­
gram  is  focused  on t he  f ollowing  eight  cate gories th at  we feel deserve 
specia l emphasi s—gene ral research  on support  of sta nd ards , occupa ­
tional  carcinogenes is, res pi ra to ry  disease, rep rod uctive hazar ds , con­
tro l tech nolo gy, saf ety , behavio ral and mo tivational fac tors, and  
energy.

I t is clear from the  leg isla tive  his tory  of the Occ upa tion al Sa fet y 
and Hea lth  Ac t th at  Congres s also intend ed fo r NIO SH  to conduct 
some researc h no t dir ectly  rel ated to dev eloping cr ite ria  fo r recom­
mended sta nd ards . Some exam ples  o f t hi s kin d of  re search include be­
havio ral  researc h on how j ob stre ss a ffects  healt h and  job perform anc e, 
developmen t of  analy tic al methods , developmen t of person al pro tec ­
tive equ ipm ent , and  develop men t of  a more  adequa te surv eill ance 
system .

We also at tempt  to str ike  a bala nce  between short -te rm  rese arch 
needed to assi st OSH A at  a sta nd ards  hear ing or  with a compliance 
prob lem, and long-te rm researc h th at  will assis t in dev eloping c rit er ia  
fo r st an da rds in  the  years to  come.

We believe th at  the  GAO rep or t fai led  to recognize the need fo r 
researc h not di rec tly  rel ate d to prov idi ng  da ta  fo r recommended 
sta nd ards , as well as the  long lead  time req uir ed fo r much  of ou r re ­
search pro grams.
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In  addit ion , the GA O r ep or t did  not giv e ade quate  recogn ition to  our  
increased emphasi s on mo nitoring  the achievem ents  of our researc h 
pro gra m.  W ith in  the  las t 2 years, we have insti tut ed  a sop his ticated 
prog ram  planning  and eva luation  process to esta blis h and  mo nitor 
pro gre ss tow ard  well-defined object ives. Th is eva lua tion system  al lows  
NIO SH  to not only  mo nitor achieveme nts bu t also iden tify po ten tia l 
problem s for  early resolu tion .

NIO SH  research  provides evidence th at  lar ge  num bers of wor kers 
have alr ead y been exposed and  are conti nu ing  to  be  exposed  to a wide  
va rie ty  o f po ten tia lly  ha rm fu l chemical and  physica l agents.  Most of 
these workers  are  unaware  of how these expo sures may  affect thei r 
health.

Wh en wre testifi ed befo re thi s committee las t month , we were  asked 
to pro vid e estimates of  the  resources invo lved  in at least  no tif ying  
those wor kers whose reco rds were examined du rin g NIO SH  epide ­
miologic  stud ies  of th ei r po ten tia l exposures.

In  rev iew ing  our researc h act ivi ties fo r th e past 10 years , we have 
iden tified 35 epidemiolog ic stud ies dir ected  tow ard  over 25 dif ferent  
reg ula ted  substances. These included five reg ula ted  carc inog ens  and  
four  subs tances that  we have  recom mend ed be reg ula ted  as carcino­
gens. These NIO SH  stud ies involve over 100,000 workers. Th is does 
not inclu de oth er wor kers at the  same pl an ts  whose reco rds we d id not  
review and  wor kers exposed to the  same subs tances at  pl an ts we did  
no t stud y. I t  also does no t include worke rs whose records were ex­
amined in research  pro gra ms  conduc ted by oth er Federal  agencies.

We c urrentl y est imate  t ha t it would cost us m ore than  $300,000 and 
10 to 30 m an-y ears  to no tify those  ind ivi duals  whose records we have 
on file of thei r past occupat iona l expo sure . Th is would cover the costs 
of ob tainin g addresses, composing , pr in tin g,  and  ma ilin g let ter s, and  
op erat ing a  hotline to answ er quest ions  re su lting  fro m the let ter . These  
costs assume th at  NIO SH  would have access to services of  the  Social 
Sec uri ty Ad minist ra tio n and  the  In te rn al  Revenue  Serv ice to obta in 
las t know n addresses of the  ind ividuals  to  be notified. Ag ain , th is cost 
est imate  does not include  the resources needed to inform any  poten ­
tia lly  exposed ind ivi duals  n ot specifically included in our  s tudies.

We  estimate th at  it would  cost pe rhaps $24 mill ion each year to 
pro vid e ap prop ria te  medical sur vei llance  to the  same numb er of 
workers . Such  medical surv eill ance could va ry fro m a one time  
simple physica l examin atio n fo r a fo rm er  worke r exposed to an or­
gan ic, ag ric ult ura l dus t to con side rably more  complex exa minat ion  
th at  would need to be provided once or twic e a yea r fo r the  life tim e 
of  a worke r exposed to a carc inogen. The subs tan tia lly  incre ased  
costs of prov idi ng  a system  fo r medical followu p could prom pt the  
decision to limit Federal  responsibili ty to  the  more man age able task 
of  no tif ying  workers.

While we do not feel it is a Federal  responsibil itv  to pro vid e medi­
cal care fo r such exposures,  we feel th at  NIO SH  should provide 
leader ship in wo rki ng  wi th othe r Fe de ral  agencies, State  and  local 
governm ents , pr ivate ind us try , academic  ins titu tions , and unio ns in 
a c ooperat ive effort to assure th at  ind ivi duals  desir ing  fol low up have 
access to medical care.

Fo r exam ple, we could make medical survei llan ce reco mmendations 
deve loped  du rin g the sta nd ards  completion  prog ram ava ilab le to
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those in the medical community who may need additional informa­
tion about examinations for exposed workers. We could work jointly 
with the National Cancer Insti tute to develop recommendations for 
medical surveillance of people exposed to chemical carcinogens.

Clearly workers have a right  to know whether or not they are ex­
posed to hazardous chemical and physical agents regulated by the 
Federal Government. However, this right is linked to a complex series 
of problems which must be resolved if we are to take seriously the 
right tha t “no employee will suffer diminished health, functional 
capacity, or life expectancy as a result of his work experience.”

The following are among the major gaps in dealing with past ex­
posures to occupational health hazards :

The widespread use of trade names makes it difficult to know 
exactly what substances are used in the workplace. The lack of con­
sistent monitoring  and recordkeeping makes it difficult to assess 
worker exposure to individual agents.

There is no mechanism for notify ing and providing medical care 
to workers who have left their  jobs for one reason or another.

Workers covered by the Occupational Safety and Health  Act have 
not been provided transfer  and wage retention protection when their 
functional capacity has been impaired, or when they are at increased 
risk of illness as a result of occupational exposure.

State workers’ compensation systems do not adequately identify 
or equitably deal with occupational health problems. Diagnosed oc­
cupational diseases are generally not adequately compensated and 
little or no provision is made for workers who have been exposed to 
toxic agents, including  carcinogens, but who are not yet clinically ill.

Most existing health insurance policies do not provide for  diagnostic 
procedures or followup examinations made necessary by workplace 
exposures.

Much has been said about the high costs to industry and ultimately 
to the consumer of ins tituting more stringent  occupational safety and 
health standards.  However, i f the hidden costs of past and present 
workplace exposures were clearly identified and borne by the indus­
tries exposing workers, we believe that  it would be less costly to 
society, as well as to the industries involved, to institute monitoring 
procedures and engineering controls to insure workplace exposure 
levels that will prevent occupational disease.

Mr. Chairman, we will be pleased to answer any questions that  you 
or members of your subcommittee may have.

The Chairman. That last po int you make is one that appeals to me. 
This is the other side of the economic impact—the impact if you do 
not have methods or find ways to reduce the risk.

Mr. Baier. Yes, in terms of that,  at many of the OSHA public hear­
ings, we always said economic feasibility  was limited to what it cost to 
control, but it does not show the cost if you do not control.

The Chairman. I tried to point that out last night.
Take kepone; I would think tha t people would recognize that  the 

economic impact of not knowing and reducing the hazard is monu­
mental—

Mr. Baier. Yes, it is.
The Chairman. The use of trade name keeps the user from knowing 

the ingredients within the compounds, is that what you are saying?
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Mr.  Baier. I t  act ua lly  goes beyond th at , Sen ato r. The form ula tor 
qu ite  frequently  does not know what is in the  t rade  name pro duct.

When we were qu ery ing  processors, peop le who pr ovided t rade  name 
produc ts to indu str y th at  we iden tified du rin g ou r na tio na l occupa ­
tio na l ha za rd  survey, we asked  them , “W ha t is in the  trad e name  
prod uc t th at  you are  sel ling or  prov id ing? ” They qui te frequent ly 
to ld  u s t hat  th ey could name some of the  ing red ien ts, bu t some of the  
othe r ing red ien ts th at  the y add ed are,  in  fac t, trad e name produc ts.

Peo ple  a re actual ly buyin g t rade  name  p rod uct s, refo rm ulat ing and  
ma king  other t ra de  name p roducts.

In  m any  cases, the  f ormulator  does not know wh at the  composition 
of  the  ma ter ial s are .

Th e Chairman . Tha t is sim ila r to the  generic  drug  ques tion.  We 
wen t throug h th at  debate, sta rte d th at  debate du ring  the  1950’s, and  
it  is sti ll w ith  us, I  guess, is  it not ?

Mr. Baier. I guess it  is, yes.
The Chair man . The same idea tho ugh, is i t no t ?
Mr. Baier. I t was int ere sti ng  when you mentio ned  t he  kepone sit u­

atio n, when  NIO SH  firs t became involved  with it, some of our scien­
tis ts went to the  local dru gstore s and asked “Do you have any  prod ­
ucts  th at  con tain  kepone ?” An d the  drug gist said , “C ert ain ly. ” He  
gave  us two  or three.

Somehow or  oth er,  th at  was labe led— at  least some com panies 
labeled kepone on the ir  prod ucts .

I  bri ng  th at  up as a matt er  of inter est.
Did you have som eth ing  to add ?
Mr. Rose. I  was go ing  to mention  t ha t unde r the  fungic ide , rod ent i- 

cide, and pes ticide legi slat ion, which is sep ara te. Th ere are  much 
stron ge r requirements fo r labeling on con tainer s th at  specific con­
sti tuen ts of  the  pest icide or spray  can th at  is being used and , there­
fore , it  does affo rd more knowledge as to w ha t is bein g used specif ically.

Bu t such  requ irem ents do n ot exi st cu rre ntl y for al l the o ther  chem­
icals tha t are bein g used in th e w orkplace o r, m any  time s, th e consum er 
situ ation . Thi s is one reason why N IO SH  pr epared  a cr ite ria  document 
on labelin g hazar dous subs tances and  tra ns mitt ed  it to the  Dep ar t­
ment o f La bor several y ears ago.

I th in k Dr . Bingham  men tioned th is mo rni ng  t hi s was  one of her 
high  pr io ri ty  item s for reg ula tion in th e ne ar  future .

Th e Chairma n. I missed th at  i f she said it.
I  won der  if sufficient au thor ity  exists  in law to enable OSH A or 

N IO SH  t o make a dem and and  make t ha t a requirement . Cou ld th at  
be pu t in  a s tand ard ?

The  n onmanufac turer  who was using a produc t does not  know w hat 
is in it. Th en  we look t o the  person  tha t sells it to h im,  and he  does n ot 
know, because he 'buys the tr ad e names t o combine fo r hi s prod uct .

Mr. Rose. There  is one str ate gy —I  do not know wh eth er th is  is 
bein g followed by the  De partm ent of  Labor, I do not mean to speak 
for the m in th is  mat ter—bu t poss ibly by  req uirin g the employer  in 
his  own workp lace to pro vid e inf orma tio n to  his  employees on wha t 
substances the y are exposed to. He  can  r equ ire  th e peop le who  supp ly 
to him a de tergent or  chem ical, or whate ver  he is goi ng t o use, that  
when the y sell it to  him th at  th ey m ust pro vide him t hi s inform ation.
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Oth erwise,  he  w ould no t p urc hase it. Beca use he would then  be vi ola t­
ing  the  law,  the  reg ula tion, if  he could not , in tu rn , tel l his  own 
employee.

So the re is poss ibly  a mechanism here whereby  you wor k back to ­
ward the  origin al sup plie r.

I do not know if  th at  is th e bas ic str ate gy  or  no t.
The Chairma n. The oth er way, and I guess  t hi s cou ld be done by 

law, is to requir e labelin g of con ten ts fo r any  produc ts plac ed on the  
market. T ha t is  where we run  in to our  problems.

r  Mr. Rose. Yes, sir.
Mr. Baier. There  a re some problems w ith  sm all emp loyers,  too.
I f  you are  a lar ge  employer, an d you are  buy ing pro ducts , you can  

refu se to  buy  the m unles s you h ave  that  in for ma tio n. I f  you a re  a small 
t  employe r, the y mi gh t say, “T ry  to  find a substan ce some place else.”

The Chairman. T hen, goi ng back  to th e first  person  in the cha in, 
the  firs t manufac turer , we g et into the  pro tec tion of  th e trad e secrets.

Mr. Rose. Th at  is correct.
The Chairman. By th e way,  if  it goes th at  rou te, we hav e no au ­

thor ity  here  in th is  comm ittee . It  is the  Commerce  Com mitt ee. The  
need is there. Th at  is cer tain .

Mr. Baier. The  act says  the  employ er s hall inf orm the employees of 
wh at the y are expo sed to. It  is as simple as th at . I t is fa ir ly  simp le 
language. I t makes  a sta tem ent  very cle arl y, bu t it is t he  mechanism 
of d oing th at . T ha t is the  complex  issue.

The C hairman. A couple of ques tion s fu rth er .
Th is has been  an excellent and immensely he lpf ul sta tem ent. I 

wanted to ask  you a lit tle  b it  about he al th  hazard  eva lua tion s. You 
have  au thor ity  to conduct  these.

I won der  ju st  how wide ly the au thor ity  has been used?
Have you of ten  been calle d upo n to use healt h ha za rd  eva lua tion 

au thor ity  ?
Mr. Baier. T his is  a complex issue admi nis tra tiv ely  w ith in NIO SH .
In  its simple term s, any  emp loyer or  autho rized  rep res entat ive  of 

employees  can  call upon NIO SH  to e valuate a workplace. Th is is l im ­
ited  to  air  con tam inants . I t does not include  physical  age nts.

So if  t he re  is a noise prob lem or  h ea t stre ss problem  or  some oth er 
issue which is not a chemical conta minant,  th at  section of the act  
does n ot ma ndate  to NIO SH  specific a utho ri ty  to  invest iga te it. Ot he r 
requ ests  th at  fa ll into  th is  cat ego ry are  requ ests  fo r ass istance  from 
oth er gove rnm ental agencies. H owe ver,  we can do these under ou r te ch­

' l l  nica l assistance pro gra m.
Now, the  way we began th is in iti al ly , the  he alt h ha za rd  evalu a­

tion  requ est was invest iga ted , and  a re po rt  was pro vid ed to the em­
ployer  and to t he employees, e ith er  th roug h posting  or  se parat e copies. 
In  oth er words, everyone in the  faci lit y was made awa re of  the  
situ ation.

We also inform ed th e Occup atio nal  Sa fe ty  and Hea lth  Adm inist ra ­
tion  of the resu lts of ou r study.

Ou r fundam ental  problem  with th is is if  a compliance  officer goes 
into a workplac e in which  t her e are, say,  f ou r or five ai r con tam inants , 
and  the  way the  reg ula tions  are wr itt en , if  th at  compliance  officer 
inv est iga ted  each of  these and  fou nd each to be less than  the cu rre nt  
sta nd ard,  it is wi thin compliance. N IO SH ’s role  here is to look  at 
combined effect. In  so doing,  you cannot sim ply  tu rn  these ou t on a
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mass pro duction basis. Some of these  involve develop ing  samp ling 
procedures,  what does the chemist  do when they  get the  samp le ?

We often do not h ave  good analy tical methods , a nd we ha ve to work 
on those.

As a resu lt of  th at , th ere  ha s been  a delay in ou r r esp ondin g to these  
at a r ate t ha t we exp ect we might be ab le to do this . Fo r th at  reason, I  
th in k th at  maybe some people would n orm ally be request ing  these who 
are  not because of  the dela y time.

Also,  it is one o f these  prob lems  that  if  we advert ise  a service-----
The Chair man . You would be inu ndate d.
Mr. Baier. Tha t would delay ou r t ime  frame  even more. I t is a d if ­

ficult situ ation  to be in.
The C hair man . H ow many requ ests? Do you have  a figure  in  mind?
Mr.  Baier. W e do abou t 100 h ea lth  ha za rd  eva lua tion s and  anoth er 

100 technical assis tance effor ts a yea r. I do not know wh at the  tot al 
was today. W e could  pro vide that .

We do  not have an exac t n umber , b ut  100 a year is pro bab ly a good 
estim ate.

The  C hairma n. W ha t kin d of supp ort forc e do you have and  where 
are  they located ? Are  they all NTO SH people—is it a regi ona l 
di str ibu tio n ?

Mr. Baier. We t ry  to  do it  tw o ways. Th e p rog ram  th at  handle s i t is 
loca ted in Cin cin nati. We gener allv hav e 1 or  more indu str ial  hy ­
gienis ts in each of the  10 regional offices.

They gen era lly  make the firs t inv est iga tion out of  the regi ona l 
ope ration,  a nd  then the  backup medical team  comes ou t o f C inc inn ati . 
Qu ite  fre quently , the regional  sta ff also help s.

The Chair man . Every body emphasizes the importance of  edu ca­
tion of pro fessional s and  tra in in g of peop le in occupa tion al hea lth  
activitie s.

I  wonder how the  curve  looks on those who are  in edu cat ion or 
trai ni ng  in thi s ar ea  ?

Is  it  inc rea sing sig nifican tly ?
Mr. Baier. Th e only da ta th at  I  can cite off the top  of my head is 

the  s tud y th at  was done thi s pa st  yea r. There  are about 12 o r 13 gr ad ­
uat e schools  which gr an t advanced  degrees in ind ustrial hygiene.  These 
12 or 13 schools las t year gr adua ted  roughly  75.

To  give you an estimate, the re is a g roup  ca lled Am eric an Bo ard  o f 
Indu str ia l Hy gien tis ts who board  ce rti fy  industr ial  hyg ien ists , sim i­
la r to boa rd cer tific ation in othe r spec ialti es. They have been ce rti fy ­
ing  since 1961, and  the  latest  coun t was somewhere between 900 and  
950 board c ertif ied ind ust ria l hygienists.

The 75 th at  you add  does not help th at  much.  The at tr it io n ra tes 
throug h ret ireme nt or dea th is pro bably  exceedin g th e influx.

The Chairma n. Have  very many medical schools gotten the  wor d 
and inc luded occupational disease in t he  c urr icu lum ?

Mr. B aier. We  could not find five resident  phy sicians in  th e U ni ted 
State s in occupa tion al medic ine the  las t tim e we looked , which was 
rece ntly . W e were t ry in g to i de nt ify  five people . W e cou ld not do t ha t. 
I t  is a sh ort age in all of these areas.

Th e Chair man . Of  course , some of  th e diseases are unique  to  an 
occupa tion , a re th ey  not?

Mr. B aier. Un fortu na tel y,  mos t diseases th at we see as a result  of 
occupa tion al exposure look like  othe r diseases th at occu r na tu ra lly
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or normally in the  genera l pop ula tion. There for e, they  are  qu ite  fre­
que ntly  missed as being diag nosed re la tin g back  to the occupat ion.

I f  you are ta lk in g asbestosis, certa inl y th at  is an occ upatio nal  dis ­
ease. Bu t, then again , it  m igh t well occu r in the gen era l populat ion .

Mr. Rose. I w ould like to  expand  on th a t one  poin t.
Mr. Ba ier  mentio ned  in his  tes tim ony th at  we hav e deve loped a 

gui de to work- related diseases. I th in k it  p at te rns some earl y t hink ing 
poss ibly  abo ut some leg isla tion  th at  the  Se na tor  has been dra ft in g or 
int rod uced in th e ar ea  of w orkmen’s compensatio n.

» I have a lso p ersonally looked at some of  the w ork  th at  has been done
in En gla nd . There , the y have had exte nsiv e systems fo r a numb er of 
yea rs prov idi ng  notes , called “Notes to Physi cians on Occup atio nal  
Diseases,” where the y iden tify specific tie s to occupa tion s or  typ e of

* occupa tion s for specific diseases, and then  diag nose the pa rti cu lar 
fac tor s for  the  physi cia n to look at.

I th ink we a re taki ng  a look at  someth ing  such  a s t ha t, and ou r own 
experti se, to be tte r dev elop  educational  tools.

Th e C hairman . Th at  is in tere stin g.
You do hav e an op po rtu ni ty  to look at othe r cou ntr ies  to see how 

the y a re a pp roachin g some of  the  same problems we hav e in  the  occ upa­
tio nal disease  area ?

Mr. Rose. Yes. I  wou ld just like  to mentio n we are  a col lab ora ting 
cen ter  w ith  the  World  Hea lth  Organiz ation , and  th is  w as forma lize d 
6 month s ago. W e have  ex tensive int era ction  with W HO, and  t hrou gh  
them to the  o the r c oll abora tin g centers  throu gh ou t the  wor ld.

Even tho ugh we may t hi nk  we a re ra th er  f ar  ad vanced  in  all phases 
of env ironm ental and occupa tion al health, I  sugges t there  are  qui te 
a few th ings  we can lea rn and  sha re and bu ild  on tog ether.  Th is in ­
cludes ea rly  recognition of occupationa l diseases.

La st week I was in G eneva fo r a mee ting  w ith  W HO  where  we were 
pu tti ng  toge ther  recommen dations  on how to have  ear ly dia gnost ic 
pro ced ures and how to diagnose problems ea rly  wi th certa in heavy 
metals,  such as lead , manganese,  and  mercury. Th is inf orma tio n is 
being b roug ht  from m any  coun trie s and rese arc hers t o be put tog eth er 
and syn thes ized .

We  are  build ing  ou r exp ert ise  and  in ter ac tio n at  the  in ter na tio na l 
level.

Mr.  B aier. The re i s an oth er  point T would like t o make.
We m entioned about the  rel ationship we h ad  with the  O ccupat ional 

f Sa fe ty  and He alt h Ad minist ra tio n,  and  ou r sta nd ards  complet ion 
pro gra m,  where we looked at star tu p sta nd ards  or thresh old  lim it 
values  which were  sim ply  the  numbers . We establ ished a numb er of 
committ ees,  composed o f both OSI IA  and  NIO SH , to look at each of 
the  a rea s of  how do you inform  the worke r of  exposure to these, how 
do you sample fo r env ironm ental exposure, how do you ana lyze  for  
these  ?

W ha t does the  phy sic ian  look for ?
And the  control  or work practices  a nd th at  type  o f th ing .
As a res ult  of th at , even tho ugh th is was or igi na lly  des igne d to 

flesh out those st ar tu p sta nd ards , we have amassed  qui te a bit  of 
informa tion.

One of  t he  thing s N IO SH  is do ing  is put ting  these  in packag es so 
prac tic ing industr ial  hygie nis ts will have  a  b ook let to tell them, more 
or  less, the  ind us tri al hyg iene aspect  of  it.
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One of the aspects we are ta lk ing about, one of the book lets is a 
lit tle  booklet fo r physicians . Wh en somebody says, “I  th ink I have 
been over-exposed to ace tald ehy de” , a gen era l prac tit ion er  can  go 
th roug h his book an d see what the  medical sym ptoms are.

I  th ink th at  is a big contr ibu tion th at  will make  to  di agn osing occu­
patio na l diseases.

If , in fac t, somebody asked where do you work and wh at are  you 
exposed to, it  would be a help . We  have looked at  some of the  
medicare records and medicaid records and some of  the  hospi tal  
adm ission reco rds,  and the  question migh t be to lis t your  emp loye r, 
bu t th at  is  a ll. There  i s no  quest ion of poss ible  contam ina nt exposure. 
Tha t is why we m entioned specifically in t he test imo ny,  al l r ight , some­
one is a jani tor . Wh ere ? Office bu ild ing or  chemical plan t?  Tha t can 
make one whale o f a difference.

Th e C hairma n. Now, a g uid elin e fo r you,  an d I  do not  know how I  
will  phras e th is  to keep m yse lf ou t of  trouble .

As you po int ou t with resp ect  to suggested  infor ma tio n, if  you 
make it  too pro fes sional ly com plicated , you will  enc ounte r opposi ­
tio n and rid icu le;  if  you sim pli fy  it  into the most easi ly under stood 
language , you will  aga in enc ounte r opp osi tion and ridicu le. You  
must have  a mid dle  gro und . I  hav e no t figured ou t ju st  wh at it  is, 
bu t I  reca ll th at  booklets  rega rd ing safet y reg ula tions  were  di st rib ­
ute d des crib ing  to  peop le who were  n ot  fu lly  fluent in En gl ish , some 
elementa ry fac ts of  saf ety  on the farms . Th is was grea tly  rid icu led .

Mr. Baier. We ar e aw are of tha t.
The Chairma n. Do you remem ber  that  one ?
Mr. Baier. Yes, sir .
The Chairman. Th at  is ju st a g uidelin e fro m my bloody expe rience 

aro und here.
Mr. Baier. T his  i s why we ha ve looked at  h ea lth  and saf ety  guid es 

as opposed to  ma nuscrip t prac tice . Th ere  are  two  dif fer ent audiences 
there.

We may  very well dupli ca te a lo t of inf orma tio n th at  is done  in 
two  ways.

Mr. Rose. I  think  th is is also th e r eason we worke d on t he  s tan da rds 
complet ion pro jec t which was to flesh out ex ist ing  env ironm ental 
lim its  th at  were alr ead y on the books  as star tu p sta ndard s. They 
ha d to be done  in very ful l regu lator y lan guage with  lawyers  in ­
creasingly involved in the process, and they  a re rea lly  not  ve ry un de r­
standabl e when we come righ t down to  it, I  thi nk .

We are  now em barking  on processes t hat Mr. Ba ier i den tified which 
tra ns la te  those, I  th ink , into use ful prese nta tions  which will be gen ­
era lly  and wid ely  dis tribu ted  and, I  th ink,  will  have a majo r impac t 
on usefulness.

The Chairman . I t  mi gh t well be to  label  who the gro up to  be 
served is.

We ll, I  th in k we have  made ou r point . There  is a vote  on the  floor 
now.

Th an k you very , very much.
[Wher eup on, at  12:17 p.m., the  subcomm ittee  recessed, to  recon­

vene a t 10 a.m., Th ursday , Ju ne  30,1977.]
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U.S . S e n a t e ,
S u b c o m m it tee  on  L abo r,

of  t h e  C o m m it t ee  on  H u m a n  R es ou rc es ,
W ash ing ton , D.C

The subcomm ittee met, pu rsua nt  to notice, at  10 a.m., in room 4232, D irksen  Senat e Office B uil din g, Sena tor  Ha rri so n A. Wi llia ms , J r.  (ch air ma n)  presid ing .
Sta ff presen t: Michael L. Goldberg,  counsel , and Don A. Zim mer­man,  m ino rity counsel.
The C h a ir m a n . W e are  now rea dy t o resum e our heari ngs on occu­pa tional healt h and  occupa tion al disease.  Dur in g the  pas t 2 days , our hearings have exp lore d the serious problem  of occupa tion al health hazar ds  a nd diseases.
We have looked int o w hat  we have  done to  control thes e ha za rds and wh at we are going  to do in the  futu re.  T her e is a no the r i ssue p er tin en t to ou r inq uir y into occupa tion al diseases, and  th at  is the  question of  com pen sat ing  those who have  been harmed by un he alt hful  working conditio ns. It  is t hat  issue th at  we are g oin gto tu rn  to  today .
The committee hopes to lea rn how well the  State  worke rs’ com pen­sat ion  systems are  deali ng  with  the problem  of com pen sat ing  those 

with occupa tion al diseases. I f  th ere  is  need  fo r imp rovement , we mu st lea rn how to bes t accomplish those  improv ements.
Work ers ’ co mpensat ion has  trad iti on al ly  been the  ro le o f th e Sta tes . Th is committee is most inte res ted  in how the  State s are  cop ing  w ith  th at  res pon sib ility.
In  1970, as pa rt  of our comm ittee ’s Occu pat ional Sa fet y and  H ea lth  Act , we d irected th at  a s tud y be made of  th e State  comp ensation pr o­grams. Th e Na tional Comm ission  on St at e Work ers ’ Com pensation 

Laws was establis hed  to m ake this  study.
Th is commission is composed of  rep res entat ive s of business, in su r­

ance carriers , lab or,  St ate wo rke rs’ com pensation boards.  It s rep or t was issued  in 1972, and  concluded th at  there was room for con sider­
able  im provem ents in the  S ta te  compensa tion  program s.

The commission made a  nu mber of recommendations fo r needed  im­provem ents in the  State laws,  19 of which the commission  said  were 
essentia l. And, whi le the re have  been some imp rovements at  t he State level, not a sing le S ta te  has ye t met  the  19 essentia l elements.

We know th at  the State  worke rs’ com pensation systems are  sti ll inconsis tent  in th ei r appro ach to the  coverage  of occupa tional disease and  the compensation of  the  vic tim s of these diseases . We will surely  have to pro vid e fo r an adequ ate  compensation of  disease , because
(129)
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there are  increa sin g incidences o f occu pat ionally  re lated disease in  ou r 
society.  W e have  been over  th is  very caref ully in the  la st 2 days.

Many of  these  diseases have long latency  per iods, and even if  we 
could clean  up ou r workplaces tomorro w, we may see in cre asing num ­
bers of  occupa tion al disease cases based on pa st exposures, th at  run 
back  years  in  the past, and  the late ncy  per iod  is runn ing now, and the  
disease will  mani fes t i tse lf in  the  fu ture.

To day’s inquir y is an im po rta nt  elem ent of ou r s tudy of the  oc cupa­
tio na l disease  prob lem, because the  vict ims  of  these  diseases are  the  
vict ims  of our past neglect  and  our pa st inab ili ty  to pro vide needed tpro tect ion .

We  are alw ays  grateful  fo r the  good ci tize nsh ip—really,  th at  is wh at 
it  is—of  peop le th at  come here , wi th personal expe rience th at  tell  us 
wh at we m ust know, in de aling with p roblems. *

So i t is to day . W e have people  f rom  m any p ar ts  of  the cou ntry, com­
ing  in to  tell us o f th ei r exper iences .

Now, we have  Je rr y  Wing ate , S pa rtan bu rg  coord ina tor  of th e Ca ro­
lina Brow n L un g Associat ion.

Je rry,  would you introdu ce your  fri ends  who have  join ed you here today.
Mr. W ingate . I will  not  be test ify ing th is  mornin g. Inste ad , we 

would like  to  beg in with a sta tem ent  by our pre sident  of our Bi -S tat e 
Board  of the  Ca rol ina  Bro wn Lu ng  Associa tion , Mrs. Luc y Ta ylo r, 
from  Roanoke R apids , N.C.

She will be follo wed  by Mrs. Ess ie E.  Br iggs , from the  Colu mbia ,
S.C., ch apter.

The  Chairman. Now, I wonder, before  we begin, J er ry , wheth er you 
could  descr ibe—you are  th e coord ina tor  of the  Carol ina  Brown Lu ng  
Asso ciat ion ?

Mr. W ingate . Only  in one area . I  am on the staff-----
The Chairma n. I s anybod y go ing  to ta lk  about wh at the  Bro wn 

Lu ng  Associat ion is and w ha t it does ?
Mr. W ingate. Yes. Senator.
The  Chairma n. Who  is going to do th at  ?
Mr. W ingate . T he  ladies will ta lk  abou t that . At  the end of thei r 

sta tem ent , they can discuss th at.
The Chairma n. Fine .
All  rig ht . Ou r first sta tem ent , the n, will  be Mrs. Taylo r.

STATEMENT OF LUCY TAYLOR, CHA IRPERSON, CAROLINA BROWN
LUNG ASSOCIATION AND ESSIE  E. BRIGGS,  COLUMBIA, S.C.; AC­
COMPANIED BY JE RR Y WINGATE, SPAR TANBURG COORDINA­
TOR, CAROLINA BROW N LUNG ASSOCIATION, AND CHARLOTTE
BRANCY, ROANOKE RAPID S COORDINATOR

Mrs. T aylor. My name is Lucy  Tay lor , an d I  live in Roanoke R apids ,
N.C. I was bo rn and  reared in Roanoke Ra pids  and sta rte d working  in  
the  mills there  when I  was 14 years  old.

I  worked in those  mill s fo r ove r 40 yea rs, and  I would be working 
there today if  I  were  able. But I am not able  to  work. Sometimes I feel 
like a ll th at  I  am able to  do is cough an d wheeze.

You see, I  have  brow n lun g disease . J . P. Stev ens gave it to me, 
every day th at  I  worked in th ei r mills . Stev ens  gave  me bro wn lun g
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an d took  away my healt h, and  now they are  try in g to tak e awa y my 
righ t to get  co mpensat ion fo r what they have  done to me.

Th at  is wh at I am here  to tell  you ab out—work ers ’ compe nsation  f or  
brown lung, or  byssinosis, in No rth  Carol ina . Mrs.  Ess ie Br igg s from 
Columb ia, S.C., will tel l you abou t the prob lems wi th com pensation in 
he r State .

Mrs. Br igg s and the  oth er peop le you see here , as well as myself , 
rep res ent the  500 active members of the  Ca rol ina  Brown Lu ng  As ­
sociatio n, an associat ion made up of re tir ed  and disa bled cot ton tex-  

, til e workers who sha re a common problem —brown lun g disease—we 
sha re a  common vis ion—a safe a nd he althy  workplace fo r every person 
in the  mil ls tod ay  and com pensation for everyone  th at  the  tex tile  
companies made too  sick to  work anymore.

► I  wish I could  come befo re you tod ay and tell you how pro ud  I  am
of the way No rth  Ca rol ina  is solv ing  the problem  of compensation 
fo r victims of byssinosis. I  wish I could, bu t I  c an ’t.

Now, on paper, the  special system  we hav e in No rth  Carol ina  for  
ge tti ng  com pensation fo r brown lun g looks  very good. I hav e no 
dou bt th at  the peop le who pu t th is special pro cedure  t og eth er in 1971 
were wel l-in ten tion ed peop le, try in g to do good.

But  in pra ctice  the No rth  Carol ina  syste m fo r bro wn lung  com­
pen sat ion  jus t takes sick peop le and  make s them  sicker, wi th red tap e, 
long delays, an d comp lica ted legal ba ttle s.

I  guess you could say th at  in No rth  C aro lin a, we do not  rea lly  have 
a com pensation system at  all. We have a ba ttl eg roun d—w ith  the  vic ­
tim s of brow n lun g on one side and the  tex tile  com panies and thei r 
insurance  ca rriers  on the  other.

Sometimes I  th ink th at  the tex tile  companies and  L iber ty  M utu al— 
the  compensatio n ca rri er  fo r 75 perc ent  of the  Am eric an tex tile  in ­
du st ry —mu st sit  up nigh ts th inking  up ways  to fight us, while  we 
sit  up nigh ts coughing.

But  while we are  cou ghing,  we are th ink ing. An d we hav e figured 
out what th ei r weapons  are —ignorance, fea r, power, big  money, and 
delay. Le t me tell  you how they use those weapons.

Now, befo re you can  file fo r wo rke rs’ compensation fo r brown 
lung, you have  to know w hat  is w ron g with you, and you have to have  
a docto r to fill out a form . Th is form, call ed the B -i,  is the  ent ran ce 
tic ke t to the  compensation system  in No rth  Carol ina . Senator , if  you 
th ink you had  trouble wi th your B -l,  let me tell you abou t ours.

, Ign ora nce and fear  keep  ou r B -l  from  g et tin g off the ground. There
is th e prob lem o f ign orance  on the  p ar t of  th e people who have  brow n 
lung  disease  and  the  problem of ignoran ce on the  pa rt of the  doc tors  
who tr ea t us.

How are people supposed to know  th at  the y have brown lun g? 
The mil ls will not tell you th at  cotton dust hu rts  you. And when you 
go to you r fam ily  d octor, the  person who is supp osed  to tell  you wh at 
is wrong  with you, all he can say is th at  you have bro nchit is or 
emphysema.

Ev en  i f you have a doc tor smart  enough to tell you th at  the  disease  
you have  came from wo rking  in the  m ill, he does not go on to tell  you 
th at  you can file fo r compensatio n. The doc tor jus t tell s you to qu it 
work if  you want to live  and tel ls you to file for social securi ty 
disabilit y.
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Work ers ’ compensa tion  is a  d ir ty  word to cot ton m ill tow n doctors.
They ju st  do not want to get  invo lved . You  see, the  tex tile  ind ust ry 
leads No rth  Ca rolin a not only  in the  numb er of workers , bu t also in 
power.

So fo r mos t mil l tow n doctors , ge tting  involved wi th bro wn lun g 
com pensation is a risk they are  not wi lling  to take. Tha t is par t of 
the  weapon of  fea r I  was te llin g you about.

There  is also fear  on the  pa rt  of the  workers . The fear  th at if  you 
file fo r compensatio n, oth er members of your fam ily  who are  stil l 
working in the mil ls may get fired or harassed.  Th e fear  th at  ou t of ,
spit e, the  m ills  may cut  off y our life insurance  o r your socia l secu rity .
The fea r th at comes from the  know ledge th at  “K in g Co tto n” is stil l 
boss in N or th  Carolina.

The C aro lina Brown Lu ng  Association is in t he  business  o f fig hting  < 
th at  fear  and igno rance. We sprea d the  word about brown lung  dis ­
ease. We  hold 1-day clin ics where people can come and find out 
wheth er or  not  they  might  have brown lung.

But  we are  a small organiz ation  w ith  a very big  job. At l eas t 15,000 
No rth  Ca rolin ian s have brow n lun g disease. Do you know how many 
compensation claims have been filed fo r these 15,000 peop le? There  
have been 171 claims since 1971. In  the  6 y ear s since the system was 
created, 171 claim s.

An d most of  these claim s belo ng to Bro wn Lu ng  A ssoc iatio n mem­
bers  who were diag nosed at  o ur screen ing clinics . Is n’t th at  sickening .

An d wh at has  happene d to t he  few cla ims th at  ha ve slipped th roug h 
the  c ur ta ins of fear  a nd ignorance  is even more  cause to be sick.

I  am one of those 171 c laims. So let  me use m yse lf as an exam ple.  I 
filed fo r brown lung  compensatio n in October of 1975, af te r going 
th roug h a Bro wn L un g Associat ion screen ing clinic . I t took  6 months 
fo r Libe rty  Mu tua l and  J.  P. Stev ens to make an appo int me nt fo r 
me with one of  t he  exp erts on the medical panel set up by the  No rth  
Carol ina  In du st rial  Commission.

Three  m onths  a fter  I  saw t he doctor,  I  g ot the  r esu lts  o f the  exa mi­
nat ion . The  doc tor,  Dr.  Mario Ba tti ge lli , said  I had bro wn lung. Bu t 
ho did  not say it str ong enough to  sa tis fy Libe rty  Mu tua l and J . P. 
Stevens. Th ey  would not jus t go ahead and pay  me m y compensatio n.

I  th in k the y are  t ry in g to make an example of me—a bad  example 
fo r anyone th inking  of filin g for bro wn lung  compensatio n. I f  they 
gave  us  wha t we deserve, the  floodgates m igh t open,  so t hey delay and  
dela y, hopin g th at  we will give  u p or die. And some of us have died.

The best  wav they have  to delay th ings  is to make alm ost  every ’
case go th roug h hearings with the  In du st ria l Commission. Libe rty  
Mu tua l and  the  tex tile companies  have all the  money it tak es to hir e 
big  fan cy law firms to figh t us at  these  hearings, and  because the  In ­
du str ial  Commission in No rth  Carol ina  has only  a ha nd fu l of  people 
who he ar  thes e cases, it take s months and months fo r a case to be 
hea rd.

And at  these  hear ing s, you feel more  like  vou are on tr ia l fo r mur ­
der.  ins tead of the  company on tri al  fo r ma kin g you sick.

I f  you have a doctor's  repor t say ing  you h ave  brown  lung, well, you 
can be sure  th at  Libe rty  Mu tua l will tr y  to get  an othe r doc tor  who 
says you  do not .
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Now, I cannot fa ul t the doc tors  fo r ha vin g dif ferent  opinions on 
what is brown lung  disease and wh at is not. Bu t I can fa ul t a com­
pensation system fo r ma kin g the  vict ims  of the  disea se suffe r because 
of these differences on op inion.

I  hav e here a repo rt on th is prob lem, done by Rich ard Robblee, a 
law stu dent who worked with the  Ca rolin a Brown Lu ng  Associa tion  
las t summer.

I wa nt th is committ ee t o have  a copy of  th is repo rt,  an d I  wo uld like  
to make  i t pa rt  of  the record  o f m y test imo ny.  I  th in k it  w ill he lp you 
to un de rst and how the ignorance  of  the med ical  p rofess ion  concern ing  
occupa tion al diseases h elp s th e m ill com panies and th ei r comp ensation 
ca rri ers fight  the  vict ims  of th e disease.

A t th is time , I  have ha d two  hearin gs  and  have  a t least one more to 
go. I  feel rea l good  abo ut how m y case is going,  bu t you know it 
tak es money to  m ake a good  case, ju s t the  tr an sc ript  costs a do lla r a 
page . An d I  am af ra id  that  i f e ve rything  con tinu es t o go well, a nd  the. 
In du st rial  Commiss ion decid es in my fav or , L iber ty  M utu al and J . P.  
Stev ens  will  ju st  appeal the decision. They have the money an d they 
have th e tim e.

Senator , we do no t hav e the  time. We have bro wn lung. An d we do 
not have the money. We have med ical  debts . Al l th at  we hav e is the  
will  to figh t fo r wh at we deserve. An d Li be rty  M utu al and the  te xti le 
companies even have a weapon to  use ag ains t o ur  dete rmina tion. They 
use thei r big  money and endless dela ys to sweeten up  the bribes  t hat  
are  cal led sett lements .

Of t he 171 c laim s in No rth  C aro lina, 38 have been sett led. T he av er ­
age set tlem ent  was aro und $10,000. Tha t seems like  a lot of money to 
peop le who hav e given u p on t he system.

Bu t it  is no thing  co mpared to the  w ages  we los t o r th e med ical  b ills  
we had to pay. St ill , it is be tte r th an  no thi ng , and no th ing is wh at  
we’ve got fo r a compe nsation  system in N or th  Carol ina .

The Carol ina  Brow n Lu ng  Associa tion  wants  to make som eth ing  
of  t he No rth  Ca rol ina  com pensation system. We  w an t t o make jus tice 
fo r the many v ictims  of o ccu pat ional d isease.

We hope we can cou nt on you fo r y our h elp . Th an k you.
Th e Chair man . Tha nk  you very much, Ms. Taylo r. The pa pe r th at 

you have  f rom  M r. Robblee—we will incl ude  t hat in ou r reco rds,  and 
now t ur n a ga in to M r. W ing ate .

[The document re ferre d to  was received fo r the reco rd.]
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I.__ Introduction

In recent years, the coverage of workers has broadened 
under occupational disease statutes. Modern statutes protect 
workers against all diseases and conditions which can be 
proved to arise out of employment. This general approach 
supersedes earlier "schedule" coverage, which awarded benefits 
only to those disabled by certain diseases specified by name 
in the statute. The adoption of general coverage clauses in 
occupational disease statutes has been commonly hailed as a 
major reform, and is one of several revisions deemed "essential 
by the National Commission on State Workmen's Compensation 
Laws.1

But, despite the desirability of statutory reform, the 
adequacy of occupational disease coverage under workers' 
compensation law is most dependent on medical science. Mecix- 
cal evidence of the existence of occupational disease is sig­
nificant at two levels. At the outset, stricken workers 
cannot be compensated for their disability until medicine 
identifies the occupational origin of their condition. Some 
substance in the industrial process must be discovered as the 
source of a disease. Until occupational origin is determine!, 
the disability will be attributed to some non-occupational 
cause or to unknown factors. The identification of occupatior.a 
disease at the level of the industry is distinct from the 
second level at which the capacity of medical science is 
s i g n i f i c a n t :  the diagnoses of an occupational disease in an
individual worker. Discovery of occupational origin at the



first level does not automatically produce a similar result 

in the individual case. Thus, a disabled worker in an in­

dustry, in which the presence of an occupational disease 

caused by its processes has been recently discovered, may be 

unable to assert with sufficient medical certainty that his 

or her condition is occupational because medical science has 

not developed procedures to diagnose the disease in individual 
workers.2

The equitable award of benefits to disabled workers, 

therefore, depends largely not on the extension of legal 

rights to benefits but on the progress of medical research.

The necessary result is that workers are unequally protectee 

despite their equal legal opportunity to receive benefits: 

employees in those industries where disease was early dis­

covered qualify for benefits upon diagnosis in the individual 

case, whereas employees in industries whose processes and 

materials have not been intensively examined will not be 

suspected to be disabled from an occupational disease; much 

less will they be diagnosed in individual cases. Even if 

occupational diseases have been identified in both industries, 

workers in the first industry may enjoy a better chance to 

qualify for compensation benefits than those in the second 

industry because the nature of the disease in the first makes 

it more amenable to easy diagnosis. True coverage under 

occupational disease statutes, then, depends on the march of 

medical research. Until research produces the recognition 

of the occupational origin of disease at both levels of 

medical knowledge, those workers whose condition is linked to



employment must bear the cost of their industrial maladies. 
Workers in cotton textile mills in the Southeastern

states typify a class of workers who have suffered from a 
seriously disabling disease for decades but have borne its 
costs because, among other factors, medicine has been tardy 
in identifying the presence of the disease. But over 350 
years ago, Ramazzini, the "father" of occupational disease, 
observed textile workers' health and noted:

those who hackle in the flax and hemp to prepare 
it for being spun and wove, afford frequent in­
stances of the unwholesomeness of their trade; for 
there flies out of this matter a foul mischievous 

, powder, that entering the lungs by the mouth and
throat, causes continual coughs and gradually makes 
way for asthma.... But at the long run if they find 
their affliction grows upon them they must look 
out for another trade; for 'tis a sordid profit 
that's accompanied with the destruction of health.

In modern times, byssinosis, the respiratory disease of 
cotton mill workers, was first intensively studied in Great 
Britain in the 1930's and became a compensable disease in 
1941.4 However, although English mills used much American 

cotton, the presence of byssinosis was not identified in 
the United Stares until the 1960's.^ Since then, epidemio­

logical surveys consistently have found a high prevalence 
of byssinosis among workers in those parts of textile mills 
where the cotton is in its least processed form.^ The

medical literature has not produced reliable estimates of 
7the number of workers suffering from byssinosis. But the 

figure surely is in the tens of thousands of current worker 
plus untold numbers of millhands who have been forced into 
retirement because they could no longer breathe.
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Therefore, large numbers of workers in a major industry

with a severely disabling disease have been denied access
to the legal remedy prescribed for occupational diseases,
workers' compensation. Textile-producing states have been
slow to respond. It was not until 1971 that North Carolina,
whose mills employ 300,000 workers-, enacted provisions that 

8
allow byssinosis to be a compensable disease.

Despite the recent identification and legal protection 
of byssinosis as an occupational disease, its diagnosis 
remains uncertain. Byssinosis causes shortness of breath, 
cough, and chest tightness. Diagnosis of byssinosis is 
difficult because its clinical symptoms are identical with 
such non-compensable, common diseases as emphysema and 
chronic bronchitis. The absence of medical knowledge at the 
second level, that of diagnosis in individual cases, still 

stands between disabled textile mills workers and full 

coverage under workers' compensation law.
This paper examines the adequacy of occupational dis­

ease coverage under workers' compensation law through an 
analysis of the medico-legal nature of byssinosis. It argues 
that the major cause of inequity to workers and irrationality 

of result in occupational disease cases is the law's un­
critical deferral to medicine to resolve the crucial question 

of occupational causation of disease. In so doing, law­
makers have sacrificed the opportunity to impose the policies 

and practices of the compensation system on the resolution 
of what ultimately is a legal question. Exclusive dependence
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on medical' practices has placed the burden of uncertainty 
of medical knowledge on the wrong parties and has resulted 
in the use of an inappropriate standard of causation in 

the determination of occupational causation of disease.
Thus, state legislatures, by passing "general coverage 

statutes, closed major legal loopholes and thereby assured 

that workers disabled by occupational disease would be 
eligible for benefits regardless of the identity of their 
condition. But, statutory reforms left largely untouched 
the process by which a claimant was determined to be dis­
abled by occupational disease. As this paper argues, the 
failure to critically examine the function and practice of 
medicine in the determination of disability has resulted 
in the denial of needed benefits to an unknown number of 
workers for reasons unrelated to the purposes of workers'

compensation.
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II. The Historical Background of Occupational Disease Law

Hazards in the workplace have occupied the attention of 

government since the heyday of industrial capitalism in the 

1870's and 1880's. Although faltering and ineffectual steps 

were taken by early safety laws to attempt to lessen the 

chances of industrial accidents, the dominant approach to 

work dangers was to focus on the plight of the worker after 

he or she was injured. Over a generation, the common law 

of torts was superseded by employer liability laws and,
9ultimately, the first workers' compensation laws, in 1908 

and 1910.1 0 State compensation laws in the early years 

awarded benefits only for industrial accidents. Coverage 

was slowly extended to occupational diseases over the next
thirty years, either through st atute^ or through judicial 

12construction of the term "injury" to include disease. By 

either method, occupational disease claims were grafted on 

to the existing process for adjudicating accident claims: 

claimants in either category had to show a causal relation 

of their impairment to their work and an incapacity to do work.

Occupational diseases did not attract special attention 

until the 1930's, when state legislatures, industry, and 

insurance companies were first confronted with the spectre 

of disease prevalent among a high proportion of workers in 

a single industry. Silicosis presented the first challenge 

to the structure of occupational disease compensation. 

Legislative attention was riveted on the system by the 

revelation, five years after the fact, of an insidious disaster

9 7 -8 99  0  -  78 -  10



at a tunnel digging project at Gauley Bridge, West Virginia.
The Gauley Bridge workers tunneled through rock of 90% silica 
content, with virtually no ventilation and no respiratory 
equipment, While silicosis typically takes up to thirty
years to develop, 476 workers died and 1500 were disabled 

13from dust exposures as short as nine months.
The Gauley Bridge disaster produced a flurry of concern

in the 1930's comparable, in legislative activity, to that 
over workers' compensation laws in the second decade of the 
century. Federal hearings were conducted, but after exposing 
the incident, produced nothing. State legislatures did re­
spond to the challenge of silicosis, but did so in a manner 
calculated to protect the industry and insurers, not the 
stricken workers. Although industry attacked compensation 
for dust diseases on economic grounds and on the fear of 
competitive disadvantage with states not offering compensation, 
the basic concern was with "accrued liability" for.those 
employees who contracted silicosis before the disease was 
covered by the compensation act.^ Although the anticipated 
massive number of claims never materialized,^-^ insurance 
carriers raised their rates, supposedly to account for a risk 
which was not accounted for in previous rate structures.

Legislatures responded by enacting various technical 
provisions designed to reduce the number of claimants. The 
following laws were common: no partial disability allowed 
for silicosis claims;statutes of limitation running from

18last dust exposure rather than from discovery of the disease; 
no compensation because of "wilful self-exposure" if uncom-
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fortable masks were not worn;1 9 a sliding scale of benefits

which in the first few years paid awards significantly below 
20those applicable to other compensation claims; and liability 

limited to those workers who had been employed a certain

minimum number of years by the last employer, x or who had 
2 2worked a certain number of years within the state. While 

refusing to extend statutory benefits to the worker, many 
states either by statute^1 or court de cision^ removed the 

right to pursue a common law negligence remedy. In only a 

few instances have those statutes been repealed after the 

transition period passed. None of the provisions rationally 

relates to the position of the silicotic claimant, who may be 

only partially disabled, may incur medical expenses above the 

statutory maximum, and, because of the latent, progressive 

nature of the disease, may not become aware of his or her 

condition until several years after last exposure. The 

states' response to silicosis, therefore, rather than com­

porting with the theory of workers' compensation, was pro­

tective of industry by placing their costs of production onto 

the individual worker.
State legislatures were faced with a similar dilemma

years later when attention turned to occupational loss of

hearing. A New York court first awarded compensation bene- 
25fits for hearing loss in 1948. Although not a disease, 

hearing loss presented many of the same problems as silicosis 

to industries and their insurers. Like silicosis, it was 

easy to diagnose. Hearing loss developed over several years, 

with little noticeable effect. But hearing loss, rather than
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being limited to one industry, was potentially widespread 
among all noisy industries.

The legislative and judicial response to a "possible 
2 6runaway class of cases" was not as severe as were the rush 

of statutes relating to silicosis claims. The approach to 
hearing loss, however, was similar, as seen by the erection 
of bars to claimants which were unique to hearing loss claims. 
Shortly after the New York decision, the New York compensation 
board ruled that no award for occupational loss of hearing 
would be made unless the applicant was away from his or her 
job long enough to know that the loss was permanent rather 
than due to fatigue. This put the worker to the test: 
either suffer the noisy work environment and draw pay, or 
quit work and take the chance that the hearing board would 
approve benefits. The necessary result was to limit greatly 
the rush of claims that might have been expected from the 
court decision. The New York approach has been adopted by 
statute in a number of states. A Wisconsin court later 
held permanent loss of hearing to be an occupational disease,
as a loss of a faculty, compensable although no wage loss had 

29occurred. Pending appeal of the claim to the courts, the
legislature passed a law requiring actual wage loss before 

30allowing recovery, and limited benefits to $3500.
Occupational disease law, with the exceptions of sili- 

31cosis, hearing loss, and radiation injury, has tracked 
the law of accident compensation since the 1930's. Reforms 
have been made in the classes of workers covered, as well as 
in the number of diseases considered to be compensable.
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While many states withdrew occupational diseases from their 

workers' compensation acts and enacted separate disease acts, 

the precepts of work-relatedness and disability continued 

to match those of accident compensation. Perhaps the single 

new feature was the establishment of state medical boards to

supplement or displace the examination of claimants by 
33private physicians. Medical boards, it was hoped, would 

remove medical questions from the adversary process and make 

disability determinations more r e l i a b l e . B u t  the element 

basic to workers' compensation law remained intact in occu­

pational disease claims: the claimant bore the burden of 

showing occupational causation of disease and disability.

Thirty-five years after Gauley Bridge, a similar disaster 

in Farmington, West Virginia in 1968 dramatized the working 

conditions of coal miners. Although the deaths of 78 miners 

were due to an explosion, not a disease process, miners' 

groups, successfully publicized both safety and health issues 

within the mines. Within fourteen months of the Farmington 

explosion, the Federal Coal Mine Health and Safety Act of 
1969^5 was enacted. The majority of the Act was directed at 

mine safety requirements. But Title IV created a federal 

compensation system for victims of coal worker's pneumoconiosis 

commonly known as "black lung". Title IV will be discussed 

in detail below. At this point, it is important to note how 

black lung disease falls within the historical development of 

occupational disease coverage which has been traced thus far.

As an industry-wide condition, black lung disease confronted 

the compensation system with enormous potential claims awards
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which threatened to overwhelm the existing compensation 
structure. Yet unlike the earlier challenges, the govern­
mental response to black lung disease did not consciously 
seek to exclude claimants from benefits, erect other ob­
stacles to successful claims, or make minor alterations 
within the existing compensation law. Instead, besides 
introducing the federal government into the administration 
and financing of compensation benefits, the Black Lung Acts 
of 1969 and 1972 shifted the evidentiary burden of the 
claimant and fundamentally altered the function of expert 
medical opinion. As discussed below, the Black Lung Acts 
represented the first legislative attempt to devise a compen­
sation system which accounted for the unique characteristics 
of occupational diseases.

There is every reason to expect that byssinosis will 
in time attract national attention similar to that produced 
by the above-mentioned occupational diseases. Without 
attempting a thorough historical analysis, it is evident 
that legislative response in the occupational disease area 
has followed only after some event has drawn notice to the 
existence of a serious disease in a major industry. Either 
restrictive or positive action was produced by the fear of an 
avalanche of claims which would threaten the fiscal stability 
of the workers' compensation structure. The political capa­
city of coal miners' groups to raise an occupational health 
issue to the national level emphasizes the significance of 
workers' participation in the formulation of reform. The 
shorthistory of byssinosis in the United States conforms with
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the historical pattern. Since its "discovery" in the early 
1960's, medical awareness of the disease has increased, as 

has knowledge of its potentially high incidence among present 
and retired millhands. Perhaps most important, workers in 
North and South Carolina, the two states with the heaviest 
concentration of textile mills, haveorganized into groups 
patterned after miners' groups and have begun the slow process 
of informing themselves of "brown lung" and their right to 

disability benefits.
However, the medico-legal ramifications of byssinosis 

are most pertinent to this paper. Xt is argued here that the 
medical nature of byssinosis, just as that of coal worker's 
pneumoconiosis, poses a fundamental challenge to workers' 
compensation law because present medical and legal practices 
are unable to produce equitable and rational results. But, 
to place the discussion of byssinosis in proper context, it 
is necessary first to outline the conventional legal approach 

to the determination of occupational causation of disease.
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III. Establishing Occupational Causation of Disease in
Workers' Compensation Law

There is a basic distinction between occupational 
accidents and diseases which is the source of much difficulty 
in the occupational disease area. Most injuries and accidents 
in the workplace are traumatic and can be identified as to 
place, time, and, usually, cause of occurrence. Thus, there 
is no doubt that a broken toe, suffered after a crate tumbles 
onto a worker's foot, results from an event taking place 
during work. Even when a worker is injured outside of the 
workplace, the fact and cause of injury is not usually in 
issue. Rather, the controversy centers on whether the injury 
was within the legal boundary of "arising out of and in the 
course of employment." Factual disputes over the physical 
nature of the injury, rather than its legal meaning, are 
likely to focus on the existence and extent of the resulting 
disability. Expert evidence, in the injury part of compen­
sation law, therefore, is generally limited to the evaluation 
of disability after the injury has been linked to the employ­
ment. In short, effect, not cause, is the major factual 
question in traumatic injury compensation cases.

Legal and factual difficulties increase in the injury 
compensation area as the. injury loses its close relation in 
time, space, and cause to the employment. As an example of 
this, compensation for such degenerative"injuries" as heart 
failure and mental disorders have been hotly contested in 
the courts and the legal literature in the past few years.
In nearly all heart cases and in most mental injury cases,
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the underlying condition is not related to work. Rather, non- 

occupational factors create a disposition to medical disability: 

for mental injury, circumstances in the claimant's past make 

him or her susceptible to neurosis or psychosis from job 

pressures and events which would not affect other workers; a 

predisposition to heart failure arises from atherosclerosis, 

which is a non-work-related degenerative c o n d i t i o n . C o m p e n ­

sation is awarded when an event or series of events at work

triggers the latent condition and results in actual physical
. 37or mental injury.

. Employers and some medical specialists are concerned 

that management is compelled to underwrite risks which, 

because of the injury's supposedly incidental relation to

the work process, more appropriately should be compensated 
38by non-occupational health insurance. They argue that the 

basic cause of the injuries arises from factors —  such as 

aging; diet, or family pressures —  which have no specific 

relation to a claimant's employment. Such criticism, how­

ever, is based on an erroneous interpretation of compen­

sation law. Workers' compensation law is not tort law: it 

does not require that work-related factors be the proximate 

cause of injury, without independent intervening variables 

or causal factors attributable to the w o r k e r . R a t h e r ,  the 

employment must only have some contributing relationship to 

the injury. In the heart cases and in the cases where phy­

sical or mental injury follows a shocking event at work, a 

traumatic event which triggers the weakened condition can

usually be identified with as much certainty as in the common
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work accident referred to above. The courts have upheld the ' 
compensation law precept by requiring that the claimant prove
that a work-related strain or trauma medically precipitate

• • 40the injury.

The debate exists largely because the clear identity of 
cause and effect which exists in the typical accident claim 
is missing where the employment is not responsible for all the 
causal elements of the injury. It is true that the dispute 
has shifted in these cases from the typical issues of time, 
place, and activity of the "in the course of employment" 
definition, to the more nebulous area of cause. It is also 
true that it is medically more difficult, where there is an 
underlying degenerative condition, to identify a work event 
as the precipitating cause. Nevertheless, the fact of trauma 
exists in these cases. The trauma of an emotional shock is, 
however, less clearly visible than the trauma of a tool fall­
ing on a foot. Degenerative injury cases present more of a 
problem for compensation law, then, because the major dispute 
leaves the legal arena of the determination of the claimant's 
employment status at the time of injury and enters the medical 
arena, where proof of work-relation is necessarily more hazy. 
Medical specialists are asked to decide whether a certain 
traumatic event or strain was medically sufficient to pre­
cipitate an injury which also could be attributed to the 
normal progression of a condition unrelated to the claimant's
work.

Occupational diseases share this characteristic with the
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the heart failure and mental injury cases. Although a few 

diseases, such as silicosis, at their advanced stage can be 

readily identified as being occupational in origin, many 

occupational diseases closely resemble non-occupational con­

ditions in their symptoms and pathology. Unlike athero­

sclerosis or mental disease, occupational diseases are clearly 

occupational in origin as well as in precipitation. But 

because that origin is often so difficult to ascertain, the 

same suspicion exists that employers are compensating con­

ditions which are basically non-occupational in nature. The 

fundamental difference which makes disease cases more problematic 

than degenerative injury cases is the absence of any identi­

fiable traumatic event which, while not medically responsible 

for the entire injury process, at least can be pointed to in

the heart and mental injury cases as a clear link with em- 
41ployment.

Thus, the critical legal problem for the claimant in 

dege nerative injury and occupational disease cases is to 

identify factors in the workplace as responsible agents of 

his or her condition. As the link of the condition with 

employment is no longer obvious from physical, visible evi­

dence, expert medical testimony is required to isolate 

occupational from non-occupational factors. The tragedy tor 

claimants in these categories is that, as an increasing bur­

den is placed on medical experts to draw sophisticated dis- 

tinc tions, doctors are increasingly incapable of testifying 

with reasonable precision because the realm of scientific 

knowledge of occupational diseases and degenerative injuries
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is still quite limited.
Nevertheless, compensation law requires that a line be 

drawn between occupational and non-occupational etiology. 
Whereas there has been a trend in traumatic injury workers' 
compensation cases towards a "but for" theory which compen­
sates for injuries occurring in the workplace which do not 

42result from any cause specific to the work process, legis­
latures and courts in the occupational disease area have 
continued to insist on a clear connection between the disease 
and a harm arising out of employment.4 Thus, if a disease 
is contracted at work but is wholly unrelated to the nature 
and conditions of the employment, no compensation will be 
awarded.^4

The standard used to differentiate compensable occu­
pational diseases from conditions for which the worker must 
bear his 'or her own cost, is the "ordinary disease of life" 
test. The North Carolina provision is typical:

The following diseases and conditions only shall 
be deemed to be occupational diseases within the 
meaning of this Article: ... (13) Any disease... 
which is proven to be due to causes and conditions 
which are characteristic of and peculiar to a par­
ticular trade, occupation or employment, but ex­
cluding all ordinary diseases of life to which 
the general public is equally exposed outside of 
the employment.

Other statutes emphasize that the worker's employment must
create a risk of exposure to disease which is greater than 

46other occupations or normal living situations. The "orainary 
disease of life" test, then, not only relates to the causes 
of the disease entity itself by separating work-related from 
common diseases, but also may require an examination of the
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work process in which the claimant is employed to evaluate 
the degree of risk of disease. The two prongs of the test 

have produced difficulties for diseased claimants who could 
not testify with reasonable probability to an occupational 
origin, and to claimants who asserted that they contracted 

an "ordinary" disease from an occupational exposure.
The recent North Carolina case of Morrow v. Memorial 

Mission Hospital4 7 illustrates proof problems claimants 

often face with the ordinary disease test and the increased 
risk part of the test. Morrow, a mechanic employed by the 
defendant hospital, while unplugging a commode with an 
"electrical snake", scraped and bloodied his knuckles. His 
hands subsequently came in contact with the fluid in the 
commode. Shortly thereafter, he was hospitalized with a 
case of hepatitis. At his claim hearing, his doctor testi­

fied that Morrow "may" have contracted hepatitis from that 

occurrence. However, the doctor was unable to determine 
whether Morrow had infectious or serum hepatitis, and also 

could not specify how the claimant might have contracted 

the disease.
The two viruses have different methods of transmission. 

Serum hepatitis is transmitted only by the direct entry of 
the blood of an active carrier, commonly by needles or trans­
fusions, into the bloodstream of the victim. 4 ® Infectious

hepatitis, however, can be passed by water contaminated with
49 . * .the virus. Presumably because, as a mechanic, it-was un­

likely that the claimant could have contracted serum hepatitus 

on the job, Morrow had to show that the occurrence of the
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scraped knuckles from the use of the electrical snake was 
responsible for infectious hepatitis. Thus, it was critical 
that the two diseases be distinguished. Morrow's doctor
was unable to do so. The court did not mention the fact 
that the two types of hepatitis cannot be distinguished 
clinically.5 0 Thus, it was impossible for Morrow to prove 

that his contraction of the common disease of hepatitis was 
related to his work. Nevertheless, the court sustained an 
assignment of error on the issue of work-relatedness.

Yet, even if Morrow had been able to prove the impossible, 
the court would have rejected his claim on a second ground.
The court noted that Morrow had failed to show that "infectious
hepatitis is a disease which is characteristic of and peculiar 
to the occupation of a master mechanic acting, sometimes as

51a plumber, in the course of his employment for a hospital."
So, if Morrow could have proven that he contracted a disease 
in the course of his work, his claim would have been denied
for reasons extraneous to its relation to his work. The
claim would have failed because other mechanic-plumbers do 
not customarily develop infectious hepatitis in their work.

The second part of Morrow's claim perhaps could have 
succeeded if he had introduced evidence that the risk of 
being infected by hepatitis was greater for those working in 
hospitals than in other employment. Peculiar hazard has been
shown commonly when the claimant was exposed to unusual dusts 

52or fumes. Similarly, exposure to normal substances or 
conditions present in the workplace in an unusual degree can 
satisfy the increased risk test.5 3
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The second confusing element of the "ordinary disease 
of life" test is whether any diseases which are common among 
the general population are compensable when contracted due 

to conditions of employment. This is a critical question 

for those workers whose disease is difficult to distinguish 
from a non-occupational disease on the basis of its symptoms 
and clinical tests. As noted below, textile workers with 
respiratory disease confront this problem in the compensation 
process when they must prove that they have byssinosis rather 
than chronic bronchitis or emphysema. At least one court has 
taken the untenable position, in a series of cases brought 
by miners allleging chronic bronchitis, that despite any 
potential occupational causation in an individual case, a
disease is not compensable when the general public is exposed 

. 54to its risk. This conclusion places emphasis on the mere
categorization of a disease, and ignores the pertinent relation

of the condition to the claimant's occupation. The Indiana

court, in upholding a claim based on bronchiectasis, a
disease common to the public, where an occupational source

was proven, made the proper distinction:
The question is not whether the workman has a 
disease which is more or less common to others 
of the general public, but whether the particular 
conditions of,his work were such as tg^cause and 
did cause him to acquire the disease.

Of course, even if a court follows the latter approach, 
the claimant still must establish a causal connection between 

the common disease and the employment. Thus, whereas under 

the more restrictive rule the textile worker who alleged

chronic bronchitis from his or her employment would fail at
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the outset, the Indiana rule permits the claimant the oppor­
tunity to prove that cotton dust exposure caused chronic 
bronchitis. As discussed below, even though the legal barrier 
of "ordinary disease” is hurdled, the proof problem is still 
a highly significant obstacle.

Claimants whose proof of causal connection with employ­
ment is weak have attempted to base recovery on at least 
three doctrines common in one or more states. First, several 
states have statutory provisions which apportion compensation 
between an occupational and non-occupational source of a
disorder when an occupational disease is aggravated by a non-
• . 56occupational infirmity, or vice versa. Claimants have pro­
ceeded on the theory that an exposure to an occupational
substance aggravated their pre-existing non-occupational

... 57condition. Thus, in Blake v. Bethlehem Steel Co. , the 
claimant worked near a blast furnace and was exposed to dust 
and extremes of heat. He was diagnosed as having chronic 
bronchitis, pulmonary fibrosis, and emphysema, but his 
doctor was unwilling to testify that his work caused those 
conditions. He argued that his "ordinary" disease had 
become occupational when it was aggravated by his work 
environment. The court strongly rejected his theory and
asserted that

such a construction would virtually read out of 
the statute the requirement that in order to 
support the claim under the language quoted, 
there must be a finding that, in part at least, 
the disability is due to an occupational dis­
ease and the claim can be allowed only for the part. 8

Similarly, where the only work-related element alleged was
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lowered resistance due to extremes of heat and cold on the
job, compensation was denied for infectious bronchial asthma;
the claimant had failed to prove that a germ or virus in the 

59workplace had actually caused the asthma. The claimant 
who has insufficient evidence, therefore, to prove a direct 
causal link between work and disease cannot use the aggra­
vation doctrine when all he or she can allege is that an 
occupational substance made the supposedly "ordinary" under­
lying condition disabling.6°

Second, a few states allow compensation for "ordinary
diseases" when such diseases are "incident to" an occupational 

61disease. In the present context, such statutes permit 
recovery for a common disease if the claimant can establish 
that it developed subsequent to an occupational disease.
Awards have been upheld where the diagnosis of the underlying 
occupational disease was quite vague. But cases under 
such statutes have been decided on the basis of a sufficiency 
of the evidence, and thus hinged on whether the claimant's
doctors testified to an occupational cause of the underlying 

* 63occupational disease. The facts of the cases reveal a 
fine line between the underlying and the incidental disease, 
where claimants burdened with a diagnosis of a common dis­
ease try to split their -condition into two distinct disease 
processes: one, where an occupational source causes an under­
lying condition, which then leads to a second, "ordinary" 
disease. The "incident to" cases, in short, appear to be 
attempts to circumvent a diagnosis of a common disease where 
an occupational source is suspected but not easily susceptible

97 -899  0  -  78 - 11
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of medical proof. The claimant in these cases still must 
rely on medical expert opinion evidence on causation and the 
liberal weighing of testimony by the compensation hearing 

board.
A third method of avoiding the "ordinary disease of 

life" obstacle has been devised judicially in Tennessee, 
where the compensation law has no general occupational 
disease coverage and an extremely short schedule of twelve 
listed diseases.54 In reviewing a claim of pulmonary fibrosis 

which was not listed in the statute, the court noted that 
medicine was not an exact science and had not given a name 
tp every ailment. A liberal interpretation of the compen­
sation lav/ required that the claimant not be forced to prove 
with scientific exactness that his or her condition was a
listed disease, but only that it be "closely related" to 
o n e / 5 Causal relationship still had to be shown. A later 

case refined the doctrine by requiring that the closely- 

related disease produce pathological effects substantially 
the same as those which result from on the the listed occu­
pational diseases.5 5 While the "closely related" doctrine 

allows the claimant to recover for a common disease of life, 
a causal relationship to employment still must be proven as 
well as a substantial similarity to a listed disease. So, 
the Tennessee rule offers even less than the "incident to" 

provision to the disabled claimant diagnosed as having an 

ordinary disease of life who works in a hazardous environment 
among many little-known toxic substances which could have

caused his or her condition.
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The preceding excursion into the intricacies of the 
"ordinary diseases of life" test and its modifications has 
concentrated on the difficulties it presents as a doctrine 
which attempts to distinguish between occupational and non- 
occupational diseases and conditions. Nearly all the cases 
cited in which the court attempted to expand the boundaries 
of the rule involved a factual pattern shared by textile 
workers diabled by respiratory disease: the claimant was 
admittedly disabled but had the misfortune of suffering from 
a condition whose symptoms quite plausibly were consistent 
with an occupational disease but for which medical science 
could draw no bright lines between occupational and non- 
occupational causes. The claimants, plagued with a diagnosis 
of an ordinary disease, used various legal stratagems to 
transform an ambiguous condition into an occupational disease. 
Except where hearing boards believed the necessarily indefinite 
medical opinion evidence, the attempt to bypass the "ordinary 
disease" test failed because of the absence of underlying 
proof of causation.

The survey of cases supports Professor Larson's comment 
that, in the "ordinary disease" area, "(c)ontroverted or 
unsuccessful cases will usually be found to involve, not the 
'definition, but a problem of proof: the question whether these 
employment conditions in fact produced this disability." 6 7 The 

claimant's major problem does not involve proving that his 
or her alleged disease comes within the limits -of the statu­
tory definition of occupational disease. Rather, the claim-
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ant's fundamental problem is medical. The claimant, under 
existing compensation law practice, must rely on his or her 

physician to separate work from non-workrelated causal 
agents for conditions which, if their etiology is known at 
all, offer few firm grounds for drawing that distinction.

With the exception of a few presumptions which favor 
6 8certain classes of claimants in heart failure cases, state 

compensation law makes no allowances to the claimant in 
proving a case. The claimant bears the burden of proving
each element of his or her claim. Medical testimony is

. . 6 9commonly required to support an occupational disease claim.
In cases where there is a period of time falling between 
trauma and injury, as in degenerative injuries discussed 
above, and where the medical questions are complex, medical 
testimony is essential and specialist testimony may be 
necessary.7 0 Courts in these cases also reject expert 

opinion which testifies to possibility rather than proba­
bility.7 1

In conclusion, occupational disease cases rest on a 
successful showing of a causal connection of the condition 

with the claimant's work. Such a showing is required 

regardless of how little is known of the precise physio­
logical effects of industrial substances and the differential 

diagnosis between occupational and non-occupational etiologies 

There is usually little dispute that occupational substances 
can be harmful in the abstract, and that the claimant is 

physically and economically disabled. The contest thus re­

duces to a battle over causation betwen the claimant's and
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the insurer's physicians. Lawyers are generally unsophisticated 

about medical matters, and, while the compensation hearing 

board has more than a lay knowledge of medicine, it also is 

in no position to independently evaluate testimony in often 

esoteric areas of occupational medicine. The hearing board 
still must weigh the evidence, and the courts respect its 

decision. But the ultimate control of the claim rests with 
the expert physicians.

An evaluation of the equity of the occupational disease 
compensation system in such cases, therefore, requires 
analysis of the manner in which medical experts identify 
occupational sources of conditions. Does their method pro­
duce a result in occupational disease cases which comports 
with the purposes of workers' compensation? The next section 
engages in such an inquiry by examining the medical nature 

and diagnosis of byssinosis.
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IV. The Diagnosis of Byssinosis and its Implications
for Compensation Law

A. The Medical Diagnosis of Byssinosis

The central problem in the diagnosis of byssinosis, 
from the legal viewpoint, is the similarity of the disease 
to non-occupational respiratory diseases, such as chronic 
obstructive lung disease, chronic bronchitis, and emphysema. 
The clinical symptoms most resemble those of chronic bron­
chitis: chest tightness, cough with sputum, and shortness

7 2of breath. In the later, disabling stages of byssinosis, 
which is when the worker confronts the compensation process, 
the worker's symptoms cannot be distinguished from those of 
chronic bronchitis and emphysema. To add to the con­
fusion, some researchers have hypothesized that chronic
bronchitis is the basic process which is responsible for 

74pulmonary impairment.
Medical researchers distinguish byssinosis from chronic 

bronchitis primarily by identifying a distinctive pattern 
of initial symptoms not found among those with non-occupationa 
bronchitis: chest tightness and other sensations occur at
first only on the first day of the work week, and disappear 
after a few hours of work. Workers with more severe byssinosi 
report chest tightness on. succeeding days of the week. The 
most advanced cases combine chest tightness throughout the 
work week with evidence of permanent impairment. This 
differentiation, based on a past history of "Monday morning" 
chest 'tightness, is supplemented by lung function tests which
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7 Smeasure the ventilatory impairment of the worker. J

The standard diagnostic tool for byssinosis is a
questionnaire on occupational history and respiratory con­
ditions, developed by a leading British researcher on byssi- 

7 6nosis, R.S.F. Schilling. A complete work history is 
taken, which includes information about all rooms of the 
mill in which the worker was employed and the number of 
years spent in each. The interviewer asks questions about 
coughing and the production of phlegm, and shortness of 
breath and chest tightness following mild exercise. The 
claimant describes any present symptoms and past breathing 
problems, and is asked if shortness of breath and chest 
tightness have been or are at present worse on any particular 
day of the week. The answer to that question is critical, 
as the diagnosis hinges on whether the claimant reports that 
his or her chest symptoms were worse on the first day of the 
work week than on other days. It is this "Monday fever" 
which differentiates the reactor to cotton dust from a worker 
with chronic bronchitis or emphysema, for the symptoms of 
those diseases are more stable throughout the week. If a 
worker has an extended occupational exposure to raw cotcon 
dust and also has obviously disabling lung disease, but does 
not report Monday morning symptoms, he or she will be diag­
nosed as having some non-occupational disease. If the worker 
does report Monday symptoms, byssinosis is diagnosed and a 
grade of severity is assigned, which corresponds to the fre­
quency of Monday symptoms and their persistence further into 
the work week. Lung function tests are used to document the
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existence and degree of impairment of lung obstruction.
Schilling's diagnostic approach thus relies exclusively

on the worker's own description of his or her symptoms. Un­
like other occupational lung diseases which change the 
structure and visual appearance of the lungs, byssinosis does 
not cause nodules to form or create fibrosis. Instead, byssi­
nosis, like chronic bronchitis, causes an inflammatory re­
sponse. For this reason, byssinosis cannot be diagnosed by 

77X-ray or autopsy. So, due to the pathology of the disease, 
no litmus-type test is available to differentiate byssinosis 
from non-occupational diseases.

Dissatification with Schilling's questionnaire method
led Dr. Arend Bouhuys and other physicians to develop an 

7 8alternate procedure for their epidemiologic surveys. Bou­
huys' method places much less reliance on subjective data.
He makes primary use of one of a series of lung function 

7 9tests, the FEV^. A worker's FEV^ is measured by a spiro­
meter before the beginning of a Monday work shift, and again 
immediately after the end of the workshift. The identification 
of acute reactors to cotton dust depends on the presence and 
severity of a downward change in the FEV^ test after a short 
period of time away from the dusty environment, prior to dust 
exposure. If the worker's FEV^ is less than 80% of what is 
predicted for his or her age, sex, and height, Bouhuys be­
lieves that there is evidence of permanent impairment. Those 
workers with irreversible impairment may or may not also 
show an acute response to cotton dust over the work day.

To account for those workers who, for physiological
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reasons unconnected with any disease, normally have an FEV-, 
under 80%, and for a normal variation of FEV^ over the work 
day among all workers, Bouhuys uses Schilling's questionnaire 
and an occupational history to supplement his diagnosis. 
Bouhuys emphasizes that FEV^ tests alone cannot prove the 
cause of permanent ventilatory impairment. But, because im­
pairment has been commonly found in surveys of textile wor­
kers as compared with control groups, and because smoking 
has been found to have a smaller effect on lung capacity 
than extended dust exposure, "long-term textile dust exposure
is very likely the major factor causing the impairment of 

ft cmost persons" who show signs of irreversible impairment.
The questionnaire approach inherently lacks diagnostic

tests, such as X-rays, which are "objective", that is, not
dependent on the claimant's effort and memory and the phy- 

81sician's attitudes. Instead, the reliability of the 
questionnaire as a diagnostic tool turns completely on sub­
jective factors: the worker's perception of his or her 
sensations, the worker's description of the sensations to 
the physician, the perceptions of the physician, and the
interpretations by the physician based on ail the signals 

8 2received from the worker.
Several factors involved in the use of the question­

naire as a diagnostic tool hamper its reliability as a 
method to distinguish byssinosis from common diseases. The 
success of a questionnaire in eliciting truthful and pertinent 
responses depends in part on the skill of the examining 
doctor m  taking a history. Pitfalls are present in any
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history-taking, such as a predisposition on the part of the 
Q 3physician to find or not find an abnormal condition, or

the attitude, approach, and vocabulary used by the examining 
84physician. The diagnosis of occupational lung disease in 

particular is especially difficult for all but the most 
highly specialized doctors, because of the need to know 
details of the production processes of the worker's factory

8 5and the agents present in the worker's own work environment.
The doctor therefore must possess enough knowledge of textile
production and byssinosis to know what is significant in 

8 6what the worker tells him or her. Further, the expectatation
of doctors that a disease will act in a typical way may pre- 

87vent the examiner from recognizing atypical cases. This 
may be a special problem in the diagnosis of byssinosis, 
where such importance is placed on the sequence of symptoms 

over a working life.
All of the above factors can affect the information 

which the claimant gives to the interviewer. Essential facts 
may be overlooked, or the claimant may not fully understand 
what information is being requested and give an incomplete or 

inappropriate answer. The social, political, and medical 
predispositions of the interviewer may interfere with a con­

genial exchange of information or affect the doctor's own 
interpretation of the claimant's condition. The dynamics 
of the history-taking process, then,are critical in estab­
lishing the information upon which the decision -of a compen­

sation claim rests.
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Yet, once the medical expert has been admitted as a 

witness, this significant aspect of the diagnostic process 
is essentially beyond challenge in a compensation proceeding 
The interviewing skills fo the physician are a part of his 

or her expertness, and would be difficult to challenge apart 
from the physician's technical competence. Also, any errors 
in history-taking occur in a private examination, where no 
independent witnesses are present, and are inherently hard 
to identify. Thus, the above features which can contribute 
to diagnostic error are virtually unassailable in an indi­
vidual proceeding.

A further error factor in diagnosis for legal purposes 
is that of "observer variability", differences in diagnosis 
by several physicians regarding a single case or class of 
cases. The equity of compensation law is achieved to the 

degree that physicians use the same diagnostic procedures 
and reach consistent conclusions. Diagnosis in any single 

case is more reliable when there is little variance in the 
interpretation of the condition among physicians. Other­

wise, it is impossible to determine which factor —  the 

medical skill or the analytical position towards a disease 
of the examining physician, or the actual presence or ab­
sence of critical diagnostic signs in the claimant —  is 

responsible for the diagnosis. Several studies have 
examined observer variability. For instance, in a study or 
observers who administered questionnaires for chronic bron­

chitis, the range of identification of breathlessness went 

from a low of 17% of all cases by one doctor to a high or
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33% by another, and that of phlegm from 21% to 34%. The
causes of the discrepancies were investigated. Over 60% of
the disagreement was attributed to the observer, only 20% to
different replies by the subject, and the remainder to 

o odifferences in interpreting borderline answers. In a study 
designed to determine the variability of radiologists who 
interpret the X-rays of Black Lung Act claims, the number of 
positive diagnoses of pneumoconiosis among a given set of 
workers ranged from 57% to 94%. The variability was severe 
enough for the authors to recommend that an examination be
given to radiologists in the program to screen out those 

8 9whose detectability scores were low. The general relia­
bility of occupational health survey questionnaires has been 
called into question by several observers.9 0

Observer variability has been found to exist as well in 
byssinosis examiners. Schilling found that two observers 
disagreed on 24% of byssinosis diagnoses, using the standard 
questionnaire. Variability was so major in the detection 
and grading of such physical signs as shortness of breath 
that Schilling attributed the discrepancy to the examiners'
bias towards or against finding abnormality, which in turn 

91influenced the workers in their replies.
The studies on observer variability are used to test the 

validity of prevalence data generated by questionnaires in 
epidemiological surveys. The setting in which questionnaires 
are administered in surveys, it is true, does differ from 
that involving clinical diagnosis of a single patient. Schil­
ling, maintains that variability will be less where there is
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92more than one opportunity for observation. However, the 

point remains that the skills and biases of physicians in 
history-taking impedes, to an unknown extent, a correct and 

consistent diagnosis.

The final obstacle to the use of questionnaires as a 
diagnostic method for distinguishing byssinosis from common 
diseases is the reliability of the worker's responses. Con­
cerns about malingering and "compensationitis" are rampant 
among insurers, and probably carry over to a concern over 
the truthfulness of replies to questionnaires. But the 
byssinosis questionnaire in particular places a prime im­
portance on the accuracy of a worker's responses. The 
questionnaire asks not only for present symptoms but for a 
worker's reaction to a dusty enviroment over nearly all of 
his or her working life. A diagnosis of byssinosis may turn

on whether the worker is able to recall whether he or she 
coughed more on one than another workday ten or more years 

ago. For mill workers who have lived for years with lung 

problems, the dominant impression is one of pain, not of a 
discrimination between painful and less painful workdays in 

the past. This is a major problem for older, more disabled 
applicants for compensation. Schilling has recognized this 

point:
In its final stages, byssinosis cannot be dis­
tinguished from nonoccupational chronic bron­
chitis and emphysema except for the past history 
of chest tightness characteristically worse at 
the beginning of the working week. The textile 
worker with byssinosis often forgets his early 
symptoms and is diagnosed as suffering from non­
occupational chronic respiratory disease.
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Accuracy of responses is tested by interviewing 
workers twice to see if the same answer to the same question 
is given in both questionnaires.9 4 After an initial survey 

of textile workers, Braun conducted a second survey nine 
months later and found that less than 50% of those reporting 
Monday symptoms in the first interview answered consistently 
the second time.9 5 The phenomenon Schilling reported above,95 

and the inherent defects in history-taking already discussed, 
are largely responsible for this discrepancy. Nevertheless, 
this lack of reproductivity of responses further dilutes the 
value of the questionnaire as an accurate diagnostic tool.

The use of the questionnaire, therefore, as a major 
procedure in diagnosis of byssinosis, is subject to serious 
challenge because of its seemingly inherent unreliability. A 
recognized expert in dust diseases, Dr. W.K.C. Morgan, has 
stated:

While there is little doubt that Schilling's 
modification of the MRC questionnaire is a use­
ful means of quantitating the prevalence of 
byssinosis in epidemiological studies, as a 
diagnostic aid in the individual it is of much less value. 7

Nevertheless, medical experts in byssinosis compensation 
hearings continue to place much, and even exclusive, emphasis 
on the description of Monday symptoms by the worker.

As mentioned above,’the criticisms of the Schilling 
questionnaire as a diagnostic tool have led to the
development of a more "objective" method for assessing 
byssinosis. Although patient cooperation in the use of the 
spirometer is still essential to a valid test, and although
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scientists have expressed doubts as to the reliability of 
spirometry i t s e l f , i f  the test is run carefully the lung 

function measurement offers clinical, not merely historical, 

evidence of lung impairment due to cotton dust exposure. 
Therefore, if the FEV, test is a valid measurement of the 
presence of byssinosis, it may serve as a more satisfactory 

diagnostic method for legal purposes.
Unfortunately, the FEV^ method is unsatisfactory as 

evidence of byssinosis in a compensation proceeding. The 
method purports only to reveal acute reactions to cotton 
dyst. That is, the test at present can identify only 
workers who react to cotton dust. Such acute reactors may 
or may not be diseased. The test cannot identify those 
workers whose chronic, permanent lung impairment is attri­

butable to cotton dust. At this time, information about an 
acute dust response is not highly meaningful, because a link 
between acute reactors to cotton dust and chronic byssinotics 

has not been p r o v e d . S o m e  workers with a chronic lung 
impairment and a history of Monday tightness do not react 

acutely to cotton dust e x p o s u r e . O n e  study found the 

same FEV-̂  pattern among both chronic byssinotics and workers 

who did not complain of chest tightness.
The other major weakness of spirometry for compensation 

purposes is that the two tesrs for byssinosis are not con­
sistent with each other: there is not a strong correlation 
between those reporting a history of Monday tightness and 

those with a large decrement in FEV^ after dust exposure.
One survey reported that "(t)he workers who complain of
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tightness do not necessarily have a loss in FEV^, or vice 
102versa...(o)nly a 0.21 ratio between the two was found."

A more recent study identified 199 byssinotics in a sample 
from a questionnaire method, but only 52 who had both 
spirometric and historic evidence of byssinosis.

The spirometry test nevertheless is useful for certain 
purposes. In the early detection of byssinosis, before it 
has reached a disabling and chronic grade, a sharp drop in 
FEV^ over the first day of the work week provides clinical 
evidence of dust reaction. Use of the questionnaire for 
early detection, however, depends on the reporting of symptoms 
by the worker. There is a possibility that workers, fear­
ful of losing their job or being transferred, would dissemble 
their symptoms. The use of spirometry, therefore, has
been recognized for employment-related purposes. For employ­
ment screening and continuing medical surveillance on the 
job, Bouhuys diagnoses byssinosis on evidence of acute 

reaction a l o n e . H o w e v e r ,  the workers' compensation law 

requires evidence of chronic impairment which is occupationally 

induced. The FEV^ test shows only that some workers, who 
are not necessarily disabled, react to dust in cotton mills.

The questionnaire remains the sole diagnostic method which 
differentiates byssinosis from non-occupational lung disease.

B. Legal Implications

The foregoing presentation described variables in the 
diagnostic process of byssinosis which question the accuracy 
of expert medical opinion evidence in workers' compensation
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claims. The following discussion evaluates the significance 

of these variables in light of the purposes sought to be 

achieved by the workers' compensation system.
Equity in workers' compensation requires that like cases 

be treated alike. When two workers bring claims for byssi- 

nosis and prove the same degree of impairment and occupational 

exposure to dust, any variance in the outcome of their claim 

should result only from the fact that the origins of their 
physical conditions are different, not from some variable 

external to their condition. The ideal of equity is
reached when the presence of a work-related disease can be 

detected by a foolproof method. The outcome of a litmus- 

type test is ideal because it excludes all possible external 

factors as explanations for the result except for the variable 

which it seeks to isolate. Conversely, there is little 

equity where no such reliable test is available, and the 

differential diagnosis must be based on speculation. Medi­

cal evidence in this situation would be too unreliable to

support an award.
Most occupational diseases occupy the middle ground 

between these two poles. Because there is no exact know­

ledge, yet enough is known of disease conditions so that 

physicians do not engage in conjecture, it is accepted that 

medical experts will differ in the application of their 

professional judgment to a case. Most occupational disease 

cases are litigated because the condition under question is 

ambiguous in its nature or origin. The claimant's disorder 

is medically close to the dividing line between occupational

97-899  0  -  78 -1 2
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and non-occupational etiology. In this area, disputes among • 
expert physicians serve to explore the data advanced for 
classifying the condition as being on one side of the line 
or the other. Physicians disagree on the importance to be 
ascribed to such data: whether the cloud on the X-ray is 
due to emphysema or a form of fibrosis, or whether the level 
of toxin revealed by a blood test was sufficiently high to 
cause the disorder. Although no litmus-type test exists, 
the disease process is enough understood and the technology 
which measures it sufficiently reliable that professional 
differences are based on rational elements of interpretation 
rather than sheer speculation.

However, medical testimony would not merit the weight 
it is given if the data underlying the interpretations were 
unreliable. A dispute over the interpretation of an X-ray 
shadow or toxin level would be meaningless if X-ray tech­
nology was unable to reproduce an image with requisite 
clarity or if repeated tests of the same blood produced 
radically different levels of toxin. In short, the pro­
fessional judgment of physicians merits consideration only 
insofar as the procedures upon which they base their judg­
ments are reliable.

Such reliability involves at least three elements.
First, the procedure must actually measure what it purports 
to. It must be able to isolate and report the factor 
sought from it, and reject other variables which-also might 
explain the result. A test which analyzed the amount of 
lead in blood by the shade of green produced by dropping a
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unit of blood into a solution would be meaningless if, for 

instance, the chemical properties of arsenic also turned the 

solution green. Second, the mechanism which produces the 

data must be internally consistent. It should be able to 

replicate the results within a tolerable limit of deviation. 

Third, members of the medical community must substantially 

agree that the result produced by the procedure (the photo­

graph produced by the X-ray apparatus, or the toxin level 

yielded by the blood test) is significant in the understanding 

and diagnosis of the disease.
As discussed above in Section III, complex cases involving 

degenerative injuries and occupational diseases are resolved 

largely on the strength of the medical evidence which links 

the source of the claimant's condition to his or her employ­

ment. This has proven true in byssinosis claims as well, 

where actual impairment and occupational exposure to a dust 

hazard are seldom in question. Since so much weight turns 

on the medical diagnosis, it is fair to examine the methods 

and practices of expert physicians to see if they can produce 

a result consistent with the purposes of workers' compensation 

law. It was suggested in the framework outlines immediately 

above that, recognizing the imprecision of much of medical 

science, uncertainty in the interpretation of medical data 

is acceptable for legal purposes so long as the procedures 

on which those interpretations are founded are reliable.

If the data itself is unreliable for any of the reasons set 

out, the doctor's decision may be based on random factors 

unrelated to the claimant's condition. Continuing the



analogies used, the real basis of the doctor's decision in 
such cases would not be his or her informed interpretation 
of all symptoms and clinical tests, but the random output 
of an X-ray or blood test. The result, then, over a number 
of cases, would be haphazard. Some claimants would be 
awarded benefits, and other claims, denied, not because of 
the differing facts of their condition but because of 
basic flaws in the process which analyzes their condition.

Workers' compensation cases should not be decided on 
such irrational grounds. The basis of decision in such 
instances has no relation to the relevant issue of workers' 
compensation, that is, whether the claimant's condition is 
related to employment. But in the class of cases under 
consideration, the resource to which the law turns to re­
solve occupational causation is incompetent to reach a 
decision on legally relevant grounds. When such irrationality 
exists, the equitable basis of the law is diminished. As 
long as the law requires the line to be drawn on the criterion 
of work-relatedness, a method must be sought which can 
answer more reliably the questions which the law puts to it.
If a medical method is not available, some other procedure 
more consistent with the purposes of the law must be designed 
to assign an occupational source to a condition.

Byssinosis presents a peculiar challenge to the 
legally required separation of occupational from common 
diseases. From the discussion of the method of decision 
employed in the diagnosis of byssinosis, it is apparent that 
the 3ata upon which specialists make their determinations
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are sufficiently unreliable to serve as the basis of compe­
tent evidence for compensation purposes. The questionnaire, 

which is the procedure underlying a doctor's interpretation, 
fails all three tests of reliability. It cannot assure that 
the answer it produces, that is, the presence or absence of 

Monday morning symptoms, is based on fact. Weakness of 
memory of the claimant, attitudes, perceptions, and technical 
knowledge of the examining physician, and defects in communi­
cation between the two, all interfere with the accurate

107exchange of essential information. Second, as Braun's study 
showed, reproducibility of responses relating to Monday 
morning symptoms is strikingly low. Third, the diagnostic 
procedure was developed for purposes of epidemiological 
surveys, where the size of the testing sample allows some 
degree of looseness in method. As Morgan implied, using 
the procedure for individual diagnostic purposes for which 

it was not designed is inappropriate. A fourth element of 

unreliability, observer variability, is present which, al­
though not related to the procedure itself, does introduce 

a further amount of irrationality into the outcome of 
diagnoses of byssinotic claimants. Schilling thought that 

a variation of 24% in byssinosis diagnoses of the same 
group of workers by two observers was usual and acceptable 
for epidemiological purposes. However, it is questionable

that such a large degree of error is acceptable in a workers' 

compensation proceeding. The fairness of the compensation 
system is lessened when a positive dignoisis depends to such 

a great extent on which doctor the claimant sees.
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The result of claims filed by diseased textile workers, 
therefore, is bound to be too random to justify the con­
clusion that the compensation system actually separates 
claims on the basis of work-relatedness. This haphazard 
decision process means that some workers who actually do not 
have byssinosis will be awarded benefits. This is theoretically 
unjustifiable but is not an egregious outcome. Those non- 
byssinotic workers are disabled anyway and, in all likelihood, 
their condition has been aggravated by decades of exposure 
to cotton dust. However, those workers erroneously diagnosed 
as having chronic bronchitis are properly the subject of 
concern, as they are denied, on irrational grounds, needed 
benefits to which they have a legal and moral claim. The 
defective operation of the workers' compensation system, 
therefore, transfers costs properly attributable to industry 
to individual workers who generally are unable to bear them.

Coal miners' groups brought to Congress' attention, both 
in 1969 and 1972, inequities in state and federal law similar 
to those present in byssinosis compensation. The beginning 
of the next section outlines Congress' resolution of the 
medico-legal issues discussed here in relation to byssinosis. 
Section V concludes by analyzing the "presumption" approach 
to medico-legal determination of causation of occupational 
disease and connects that method of reform to the problems 
created by byssinosis.
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V. The Reform of Occupational Disease Coverage

A. The Black Lung Acts of 1969 and 1972 
and their Relation to Workers' Compensation Principles

The legal system has confronted the relation of medical 

practices to workers' compensation most directly in the 
Federal Coal Mine Health and Safety Act of 1969^^^ and in its 
amendments, the Black Lung Benefits Act of 1972.1 1 1 The 

1969 Act established federal compensation benefits solely for 
coal miners stricken by coal workers' pneumoconiosis ("black 
lung" or "CWP"). It was unique in workers' compensation in 
four ways. It was the first federal intervention into an 
area of the law previously regulated exclusively by the states. 
It singled out an occupational disease found in one industry 
for special attention. The Act also transferred the burden 
of claims payment from the coal operators and their insurers, 

where it would be placed under state laws, to the federal 
treasury for the first three years of the Act's operation. 

Lastly, the Act created a number of presumptions which shifted 

the burden of proof of disability and work-relatedness from 
certain classes of claimants to the government and the operators 

As the presumptions touch directly on the nature of CWP and 
its relation to the compensation process, this discussion 
will examine the presumptions as elements of an original 
legislative and administrative treatment of the diagnosis and 

causation of occupational disease.
The 1969 Act was not a wholesale departure from normal 

compensation principles. It did provide for three reforms 

which, while not insubstantial, could not be described as
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effecting basic changes in the burden of the claimant. First, 
if the claimant successfully showed the evidence of CWP and 
disability as required by the regulations, and had a work 
experience in the mines of at least ten years, he or she 
would not be required to prove that the condition arose out 
of employment. This meant that the government or operator 
would have to show that conditions in the mine or the nature 
of the claimant's work were such that dust exposure was mini­
mal. As shall be seen, the major barriers the claimant 
faced were those of diagnosis and disability, not causation.

Second, the Act created an irrebuttable presumption that 
death or total disability is caused by CWP if a chest X-ray, 
biopsy, autopsy, or other diagnostic technique reveals "compli­
cated" CWP, that form of CWP which is most disabling.
Diagnosis of the disease is sufficient for the determination 
of disability; no showing of actual impairment or incapacity 
is required. Although the presumption lifts from the claimant 
who comes within its purview the burden of proving causation 
and disability and forecloses rebuttal evidence, in reality 
it does not change current medical practice. The presumption 
merely engrafts the common medical definition of complicated 
CWP into the statute. Once the X-ray or other test results 
are positive, no competept medical authority would dispute the 
cause of the condition. Also, a finding of disability is 
virtually automatic subsequent to a diagnosis of complicated 
CWP, as any doctor would forbid a claimant with such seriously 
impaired lungs from returning to the mines.
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The third reform, which created a presumption of work-

relatedness for the death of any miner with at least a ten 
114 •year work record who died from a respirable disease, is a 

more basic revision of conventional compensation practice. 
Because of it, a widow is not deprived of benefits if no 
autopsy was performed or no X-rays were taken during the 
deceased miner's lifetime. However, the benefit of the pre­
sumption depends on a correct diagnosis of the cause of death. 
For example, a miner could be certified as having died from a 
coronary condition, instead of a respirable disease, if the 
doctor overlooked the relation between pulmonary insufficiency 
and cor pulmonale, an abnormal heart condition caused by 
respiratory disease.

Another distincitive characteristic of the 1969 Act and 
regulations was their detailing of medical standards which 
were to govern the diagnosis and evaluation of complicated 

and simple CWP. The medical criteria for the diagnosis of 
complicated CWP were set out in the statute itself. But legis­
lative and administrative invasion of the previously exclusive 

medical province of diagnosis and evaluation of disability 
was most significant for simple CWP. Prevalence studies 
have shown that relatively few miners have complicated as com­
pared with simple CWP,1 '1'5 so the medical directions of the 

regulations for simple CWP were the more important for most 
claimants. Although diagnosis could be founded on either a 

chest X-ray, an autopsy, or a biopsy, the chest X-ray was 
the sine qua non for most claimants. Autopsies were relevant 

only to the claims of deceased miners, and lung biopsies,



because they are major surgery, were not to be performed 
solely for compensation purposes. The regulations, there­
fore, excluded from consideration all other medical methods 
for diagnosing simple CWP. There was further administrative 
intervention into the medical area in the evaluation of 
disability once the existence of simple CWP was confirmed.
The regulations detailed an elaborate mechanism to measure 
disability, which included six scientific indices of pul­
monary disability, complete with c harts.^”7

The 1969 Act, therefore, in certain ways represented a new 
approach to the use of medicine in the workers' compensation 
area, but also retained the hallmarks of a typical compensation 
law despite superficial changes. The statute and consequent 
regulations for the first time in compensation law established, 
for doctors administering the program, the methods and standards 
to be used in making medical d e c i s i o n s . T h i s  phenomenon is 
partly explainable by the fact that the black lung program 
was administrative instead of adversarial. However, since 
future state adoption of the black lung program was dependent 
on the substantial equivilence of state and federal law,^1 5 

the Act's directives to medical experts would be carried into 
the adversarial system.

Yet, despite the presumptions, most claimants did not reap 
great advantages from the Act. The major burden, that of 
proving the existence of CWP, remained upon the claimant, 
except for certain widows covered by a selective presumption.
The regulations actually restricted the claimant's capacity to 
prove the existence of disease by limiting diagnostic pro-
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cedures to certain accepted methods. For those miners alleging 
simple CWP, the 1969 Act in effect linked the fate of claims 
to the outcome of a chest X-ray. The burden of proving the 
existence of disability also rested with the miner, except for 

those with complicated CWP who, because of the severity of 
their condition, least needed the .aid of a presumption. The 
sole presumption which altered traditional compensation prac­
tice for living miners was that which presumed CWP to arise 
out of employment if the miner worked underground for over 
ten years. Besides the fact that this presumption was triggered 
only after the more challenging proofs of diagnosis and dis­
ability were met, it was unlikely in any event that coal 
operators would successfully avoid many claims on the "arising 
out of employment" rationale. The presence of dusts and fumes 
in the workplace has been commonly held as sufficient to

relate the condition to employment once an occupational dis- 
120ease is diagnosed.

The administration of the Black Lung Act soon came under 

attack for its high rate of denied claims. As of March 1972, 
more than half of the claims filed had been denied, and of 

those denied, 62% were rejected because of the claimant's 
failure to provide positive X-ray e v i d e n c e . F o l l o w i n g  
several hearings in coal mining areas, in which committee 
members were confronted with graphic evidence of the physical 
and social condition of miners whose claims were denied,
amendments to the Act were drafted and passed as the Black 

12 2Lung Benefits Act of 1972.
■While Congress broadened several provisions and corrected
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some oversights, the main thrust of the 1972 Act was directed 
at the diagnosis of simple CWP. Congress altered the regu­
lations by providing that no claim would be denied solely on 
the basis of a negative X-ray. Claims instead were to be 
resolved on the basis of "all relevant evidence," including 
several medical tests,’ a medical history, the opinion of the
miner's physician, and affidavits from persons acquainted with 

. 123the miner. The other prong of the amendments relating to
simple CWP was a new presumption for those whose conditions had 

124not been diagnosed as complicated CWP. A miner was to be
presumed totally disabled due to CWP if he worked over fifteen
years in an underground coal mine, had an X-ray interpreted 

. 125as negative, and other evidence demonstrated the existence
of totally disabling respiratory or pulmonary impairment.
The presumption could be rebutted only by showing that the
miner did not have CWP or that his respiratory or pulmonary 

126condition did not arise out of employment in a coal mine. 
Although the desire to increase the number of awards to

such a desperately poor sector of the population was politi­
cally appealing, Congress' action was founded on solid medical 
considerations. The committee which drafted the bill heard 
testimony that a negative X-ray, either for simple or compli­
cated CWP, was not determinative of the absence of the disease. 
One study revealed that X-rays resulted in erroneous diagnoses 
25% of the time when they were compared with autopsies of the 
same bodies. A physician testified that emphysema could cloud 
the X-ray and prevent the diagnosis of CWP. Several witnesses 
told the committee of the absence of adequate medical facili-
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ties and training in coal mining areas, which resulted in X-'rays 
of poor quality. The committee reviewed the clashing medical 
evidence presented by HEW and by those who favored the amend­

ments, and "resolve(d) doubts in favor of the disabled miner...
..127(i)n the absence of definitive medical conclusions.

Such criticisms of the X-rays as reliable tests for CWP
had appeared earlier in the medical literature. It is true
that the majority of medical experts believed that the diagnosis 

128and progression of CWP could only be determined by X-ray.
But their own studies revealed several factors which affected 
the reliability of X-ray interpretation. A common problem 
was that of X-ray film quality. Over-exposure of the film 
resulted in an under-estimation of the progression of CWP.
The reverse was true for under-exposure. In one study, 24% 
of films were rated mildly defective to very poor. The
common method of measuring progression of CWP could not com­

pensate for poor film t e c h n i q u e . T h i s  factor is significant 

for administration of the black lung program, as examining 
physicians depend on X-rays from several hundred locations 
around the country. Not all are equipped to adhere to rigor- 

our radiological standards. Observ er  variability in the 
interpretation of films was another error factor. One study

found disagreements on the categorization of CWP among different 
' 132observers from 18.8% to 33.2% of the time. A study designed

to formulate recommendations on the administration of the 

black lung program found that positive diagnoses'of CWP varied 

from 57% to 94% of all cases, depending on the reader. Yet

despite such substantial differences, a prominent team of CWP
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researchers insisted that such results did not invalidate the 
use of radiography in the diagnosis of CWP.1 3 4

The above factors are intrinsic to the use of X-rays in 
the diagnosis of disease. Most of the studies reported a 
lower error factor when only radiologic experts are used or 
where a panel, instead of individuals, conducts the diagnosis. 
But a more fundamental conflict among medical researchers 
relating to the diagnosis and progression of CWP had emerged 
by 1972. It was noted above that the use of X-rays was thought 
to be required by the medical community to establish the 
existence and progression of CWP in a living miner. The 
original Black Lung regulations reflected this accepted wis­
dom. Yet a team of West Virginia researchers, who had observed 
thousands of miners with respiratory problems, released
studies in 1968 and 1971 which found almost no correlation 
between radiographic evidence of CWP and either clinical signs 
of CWP or impaired respiratory function. They found that
an equally severe impairment could exist with simple as well 
as- complicated CWP, or with miners with no radiographic evi­
dence of disease. In contrast to those who believed CWP to 
be an obstructive disease, the West Virginia team suggested 
that coal dust affected pulmonary circulation. If this were 
an actual pathologic process of CWP, then X-rays would not 
reveal the effect of coal dust on the lungs. The team suggested 
that physical performance and gas exchange tests were better 
indicators of a loss of lung function. Dr. ,-Ranitel Rasmussen, 
the principal researcher of the team, testified to a Senate
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committee in 1971 that
No one is advocating that the X-ray not be em­
ployed, because the X-ray is a vital part of 
every medical evaluation, but the idea (that) 
it can be used as a means of determining the 
presence of occupational lung disease is not 
tenable under the present state of knowledge...

By 1972, then, Congress had been made aware of a major 
failure of its two year old Black Lung program. The problem 
was that, as Congress saw it, too few workers and dependents 
were getting benefits that they deserved. The Black Lung 
program operated under basically the same principles as a 
state compensation system, and probably awarded benefits to 
a. much larger proportion of claimants. Applying the standards 
of traditional workers' compensation, then, the program could 
not be harshly criticized. But to Congress, as a politically 
accountable body attuned to the results of social programs, 
those standards were not directly pertinent to its inquiry.

The critical fact was that over half of black lung claims were 
denied under the original procedure. This ratio did not 
square with their expectations of a liberal program. They 
examined the causes of the high rate of denial and found that 

medical practices were the chief obstacle to more full coverage 
The Black Lung Benefits Act of 1972 was significant be­

cause, for the first time, a legislative body actively inter­
vened in the medical area and altered medical practices to 
better accord with what it felt to be the underlying prin­

ciples of workers' compensation. Instead of deferring to 

expert knowledge by allowing the medical field to develop its 

own compensation criteria, Congress examined the methods by
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which CWP diagnoses were made.
This attitude was manifested in two features of the 1972

Act: its rejection of X-rays as the sole diagnostic tool, and 
its new presumption for simple CWP. Congress identified HEW's 
reliance on the X-ray as the major stumbling block for diseased 
claimants. Although the majority -of the medical profession 
upheld the efficacy of the X-ray as a diagnostic device, as 
indeed the sole test, Congress accepted the criticisms of the 
Rasmussen group and provided for the use of other evidence 
to support a diagnosis of simple CWP. Rasmussen accepted the 
X-ray as providing evidence of the presence of CWP, but unlike 
the majority of specialists, rejected the corollary position 
that a negative X-ray proved the absence of CWP. Instead, 
alternative procedures were used which the majority position 
held were insufficiently reliable to differentiate between 
CWP and other diseases. In essence, Congress confronted a 
split in medical approaches and decided to err on the side of 
inclusion instead of exclusion from statutory benefits.
The new presumption also revised traditional medico-legal 
procedures in workers' compensation. If its three conditions 
have been met, it removes the burden of proving occupatonal 
disease and disability from the claimant and places a burden 
of rebuttal on the government and the coal operators. The 
only function of the physician is to determine the existence 
of a respiratory or pulmonary impairment. This, of course, 
calls for far less medical precision that that required to 
diagnose CWP itself.

Both features of the 1972 Act reduced the importance of
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medical testimony in black lung compensation proceedings. The 
amendments resulted from the perceived incongruence between the 
use of unregulated medical practices in the resolution of com­
pensation claims and the social purposes desired to be obtained 
by the workers' compensation system. The concluding sections 
analyze the consistency of the statutory presumption approach 
with compensation theory and makes some general observations 
about the role of medicine in occupational disease claims.

B. The Statutory Presumption 
and Workers' Compensation Principles

. The past three sections have traced the conventional 
approach of workers' compensation law to occupational diseases 
and analyzed two widespread diseases in relation to that sys­
tem. The medical diagnosis of byssinosis has been explored 
and the resultant barriers to a fair compensation system 
pointed out. Legislative response to similar obstacles in the 
black lung area has been outlined. The Black Lung Acts repre­
sent a modern updating of the compensation approach, because 
they seize the medical proof problem and seek to tailor the 
compensation system to the needs of miners while they preserve 
the basic work-relatedness concept of compensation law. Al­
though the Acts substantially altered the function of medicine 
in the determination of the existence of occupational disease, 
their reforms are justifiable under compensation principles.

Before discussing the principled basis of the statutory 
presumption, the purposes of workers' compensation must first 
be reviewed. The fundamental precept for the discussion of

97-899  O -  78 -  IS
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the proof of causation of disease, as Riesenfeld1 1  ̂ an(j Larson1 1 8

correctly point out, is that workers' compensation replaces,
139rather than supplements, common law tort law. The fault

basis of tort law is rejected as the rationale for assigning 
liability. Instead, work-related injuries and diseases are 
seen as an unavoidable part of the work process, as much a 
cost of production as the labor itself. That cost is allocated 
to the employer and, ultimately, the consumers of the employer's 
products. The abandonment of the tort approach is also evi­
dent in the level of benefits awarded claimants. Relief is not 
based on the claimant's needs or even his or her past income. 
Rather, the workers' compensation system guarantees a subsistence 
living standard thought sufficient to keep workers from becoming 
public charges. Medical and rehabilitative costs are paid to 
facilitate the worker's return to the job. Thus, social in­
surance purposes underlie the system even though costs are 
purportedly assigned to the private sector.1 4 ®

The "cost of production" rationale justified the aban­
donment of the tort principle of proximate cause as the 
standard used to place liability on the employer. Rather, the 
requisite degree of causation was minimal: an injury was 
attributable to employment when work merely increased the risk 
of accident above that leyel of risk general to the public.
More recent development of compensation law has lessened the 
degree of causation by dropping rhe comparison to non-work
conditions and requiring only that some factor in the employ- 

141ment contribute to the injury. Foreseeability and due care
concepts thus are foreign to workers' compensation. This
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drastic diminishment of the worker's burden of proving a causal 

connection between injury and employment was consistent with 

the social purposes of workers' compensation. The rationale 

of the law was not to resolve disputes between two parties 

standing in an equal position before the court, as in tort, 

but to provde for the welfare of injured workers whenever the 

employment relation contributed in some way to the accident.
The careful weighing of causal elements required by the proxi­

mate cause test, designed to protect the employer against 

unreasonable risks, became unnecessary when the risk of all 

but self-induced work injuries was assigned to the employer.

The desired result was to be an efficient and inexpensive 

administrative system which promised minimal benefits to wor­

kers without the obstacles of litigation. It is generally

agreed that what appeared to be a decent bargain in 1910 has 
142developed into an unwieldy and inequitable system today.

But regardless of subsequent performance, the goals of workers' 

compensation have retained their vitality over the last sixty 

years.
The easing of the proximate cause test related to the ulti­

mate issue of causation. But the social purposes responsible 

for the alteration of the work-relatedness concept did not affect 

the area of proof; the assignment of burdens of persuasion 

and the determination of standards of proof. Without the

benefit of statutory presumptions, the claimant must prove 
143 .every necessary element of his or her claim, just as in a 

tort action. In cases which involve disputed medical facts,
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expert opinion evidence is necessary. Required standards
of proof were not relaxed: expert testimony given in terms of
"possibility" will not support a claim; "probability" testimony 

145is required. In either a tort or compensation action, the
moving party's claim fails if the physician is unable to state 
with reasonable certainty the questi.on put to him or her. As 
already seen in the case of black lung, this could result 
because the only indicator of coal worker's pneumoconiosis, 
the cast X-ray, can identify the presence of disease but may 
not reliably identify its absence. In byssinosis, the failure 
of the claimant's memory or the randomness of the questionnaire 
method can produce a negative diagnosis. In both cases, the 
doubt, attributable largely not to the weakness of the claim­
ant's case but to the inadequacies of medical knowledge and 
diagnostic techniques, benefits the employer because of the 
assignment of the burden of persuasion.

While this outcome is arguably fair in civil actions, 
the equity of the result in workers' compensation claims is 
far from clear. Because tort liability is bottomed on fault, 
the proximate cause test and its accompanying allocation of 
burdens and standards of proof is necessary to protect defen­
dants from the imposition of an unreasonable risk. Acceptance 
of a lesser showing of causation, for whatever reason, would 
provide a remedy for conduct not considered to be negligent. 
Thus, using a fault rationale of liability, there is no com­
pelling theoretical reason to resolve doubts in favor of 
plaintiffs, so long as the defendant is not responsible for 
the uncertainty of proof.^ 6
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Because the theory of the workers' compensation action 

is fundamentally different than that of tort law, the existence 

of medical uncertainty should produce a different outcome. No 

tort-like value judgment is required to determine if it is 

reasonable to place a duty on the employer. Because the em­

ployer is liable for nearly all work-related disabilities, 

less protection is due the employer in terms of burdens of 

proof than obtains in tort. In workers' compensation the 
role of the state is not the provision of a forum for resolving 

private disputes between two persons enjoying equal status 

before the law. Rather, a legislative decision has been made 

on social grounds which places a primary value on benefiting 

workers whenever a causal connection with employment has been 

found. The.overriding social insurance purposes of workers' 

compensation, no matter how poorly executed in practice, mean 

that the protection of the stricken worker has a higher priority 

than that of the employer.

As already seen, the public decision to allocate the costs 

of all work-related injuries to employers required the replace­

ment of the proximate cause concept with a minimal degree of 

causation. Similar adaptations to the assignment of burdens 

of proof should have been made to accomodate the same social 

purposes, but instead the. common law burdens were retained. 

Insofar as a stringent approach to the proof of existence of 

occupational disease remains despite the resulting unfair costs 

shifted to workers, the transference from tort to workers' 

compensation priciples is incomplete.
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As long as compensation law exists, some link of the 
claimant's condition with work is required to justify placing 
liability on employers and the consumers of their products.
But nothing in the principle of workers' compensation requires 
that the link be drawn between injury and employment in pre­
cisely the same way as in civil tort actions. Burdens of 
persuasion and required degrees of proof must be re-examined 
to assure that they operate in a fashion consistent with the 
public purposes of workers' compensation.

The two Black Lung Acts are the first legislative recog­
nition that occupational disease claims must be adjudicated 
under different tests and procedures than injury claims. The 
major innovation of the federal law was to presume occupational 
disease if the miner had a work history of dust exposure and 
also had a disabling respiratory ailment. Although no positive 
individual determination of a specific occupational disease 
need be made under the 1972 presumption, it preserves the work- 
relation concept central to workers' compensation. The causal 
link of condition to employment is made legislatively on an 
aggregate level, subject to disproof in individual cases. Mo 
affirmative proof of the cause of the disorder on the individual 
level is required. The causal inference is made from two 
factors which are not related to the determination of the 
etiology of the claimant's particular condition: the period of 
dust exposure of the miner and the degree of the miner's 
physical impairment. Taken by themselves, neither factor has 
been considered significant in compensation law. The fifteen 
year -requirement is a measure of probability among a class of
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workers; it does not identify that a particular claimant has 
suffered from that exposure. Such statistical evidence would 
clearly be immaterial in a claim brought under state compen­

sation law. And, evidence of medical impairment alone, without 
evidence of its source or nature, would not support a typical 
compensation claim.

Nevertheless, each factor is vitally related to the 
probabilities of occupational origin of the claimant's condition 
and each supports the allocation of the burden of nonpersuasion 
to the employer. By requiring evidence of totally disabling 
respiratory impairment, the presumption maintains one essential 
element of compensation law, that of economic disability. It 
corresponds with social insurance purposes by assuring that 
fitting objects are aided. The fifteen year minimum exposure 
period is a recognition that coal miners suffer a statistically 

greater chance of contracting CWP after an extended period of 

time worked underground. This factor provides both the general 

causal link of employment to lung disorders and, to the degree 
that incidence of respiratory disease is greater for miners 
than for the general population, supports the placement of the 

risk of liability on the employer.
Both the dust exposure and lung impairment factors re­

inforce the basic showing.that the claimant's disease arises 

out of employment. But the more valuable function the pre­
sumption's factors serve is to replace the need for an actual 
medical diagnosis of CWP with a legal "proof" of the existence 

of an occupational disease. A long work history in the mines,
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combined with evidence of disabling lung disease, assume greater 
probative weight than medical techniques for assigning liability 
to the employer. It may appear that the substitution of legal 
for medical criteria! of diagnosis represents a diminishing of 
the degree of proof required to support a claim. But such a 
conclusion is correct only if it is shown that X-rays and other 
techniques more reliably indicate the presence of occupational 
disease. Even assuming that medical techniques are more reliable 
(for which there is no available proof), the legal method of 
diagnosis is to be preferred because its results more closely 
accord with the legal purposes of workers' compensation. This 
can be seen by examining the consequences of error using each 
method.

The error involved in the legal versus the medical diagnosis 
of CWP is of a different nature. Those excluded from coverage 
under the 19 72  presumption either are not severely disabled or 
have not been long exposed to coal dust. Claimants are excluded 
because their probability of having contracted CWP falls below 
the threshold standards of the presumption, standards estab­
lished because dust exposure and lung impairment were found to 
be statistically associated with CWP. The rejected claimants 
lose the benefit of the presumption but retain the possibility 
of proving they have CWP by medical diagnostic tests. Those 
rejected by the former X-ray test had no such alternative oppor­
tunity. Furthermore, their rejection could have been based, not 
on material factors such as too little dust exposure, but on 
random medical factors such as observer error and poor film
quality. The legal diagnosis excludes claimants on rational
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grounds related to the disease process itself. No such claim • 
can be made for exclusions based on medical diagnoses. Both 
tests also will err on the side of over-inclusion. But again, 
the medical error is based on factors irrelevant to workers' 
compensation. Those erroneously "diagnosed" by the legal 
method at least are disabled and have a long history of ex­
posure to coal dust. The social insurance purposes of workers' 
compensation approve such an error of over-inclusion.

This is not to say that the presumption abandons the 
guidance that medicine can offer. Medical evidence still can 
be submitted either to show that the claimant's respiratory 
disability is non-occupational (e.g. lung cancer), or that 
the environment in which the particular miner worked was not 
sufficiently dusty to cause a totally disabling condition.
But the burden of coming forward with such evidence is now with 
the employer. This apportionment of the burden is appropriate 
both because the probabilities run in favor of an occupational 
etiology and because the bias of the compensation principle 
justifies spreading the human costs of production rather than 
visiting the stricken individual with the consequence of 
medical doubts.

C. Conclusion

The statutory presumption approach was developed out of 
a frustration with the results of a strictly medical diagnosis 
of CWP. The presumption was thought to provide a mechanism 
to discover the relation of a claimant's condition to work 
which was more suitable to the purposes of the law. It relied
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on medical knowledge to the extent of determining the association 
between mining work and CWP and the threshold number of years 
of exposure to coal dust which raised the probability of a 
miner contracting CWP. But, as already discussed, medical 
tools did not intervene in the determination of occupational 
disease in the individual case. Legal tests now provide the 
standards for resolving what ultimately is a legal, not medical, 
question: the allocation of the costs of a worker's disability.

This shift is laudable, in part because medicine and law 
pursue different objectives when they examine the causation of 
disease. To comport with their different objectives, the 
two professions have developed different measures of probability 
which they require from their evidence before they reach a 
conclusion, Medicine devises diagnostic methods to differ­
entiate between diseases for purposes of research and treat­
ment. These purposes necessarily require the most exacting 
criteria for the identification of the source and nature of 
disease. When asked to testify in a legal proceeding, the 
doctor bring along this approach in determining the cause of 
a claimant's disabi li ty .47

The law, on the other hand, requires an identification of 
a disease sufficient to justify the placement of liability 
on one party rather than, another. The criteria used in that 
placement are social, not scientific. Yet in the identifi­
cation of the disease entity under conventional compensation 
law, strict medical concepts of causation still are used.
There is no compelling reason that the same standard of 
probability which the doctor uses to distinguish byssinosis
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from chronic bronchitis for purposes of research or treatment, 
must also be used to allocate costs of disease in a legal pro­
ceeding. Strict standards of causal relationship are justified 

in medicine because effective research and treatment require 

highly precise factual determinations. A "preponderance of 
the evidence" standard, for example, would be wholly unaccept­
able to a doctor charged with distinguishing between two 
diseases when the treatments for the two are radically different 
The doctor must be as sure as possible of the nature of the 
disease entity before he- or she acts. But the law, in civil 
cases, obviously accepts a much lower standard of proof than 
is used in medicine. Medical standards of probability were 
developed for medical purposes, not to determine fault or 
distribute financial burden. Yet, the use of the medical 
standard of proof has legal consequences. Given that the 

burden of proof rests on the claimant, the use of the medical 
concept of causation means that, in cases of medical uncer­

tainty, employers are favored over disabled workers. If 
such a result is to be reached, it should issue from the 
public weighing of values in the legislatures and the courts, 

not from a hidden decision process unrelated to legal ob­

jectives. The statutory presumption, then, represents the 

legal system's development of its own standard of probability 
in the determination of occupational causation of disease.

The statutory presumption presently applies only to one 

occupational disease. But its use is likely to-extend to 
other diseases in the future, as Congress more fully analyzes 
the states' performance in the workers' compensation field.
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At least one bill has already been introduced in Congress
which proposes the use of a statutory presumption for several 

1 14 8specified occupational lung diseases, including byssinosis.
The use of statutory presumptions can serve as a corrective

for compensation of those occupational diseases for which 
enough epidemiological work has been done to identify a 
worker's employment as a highly probable causal factor of 
disability. The theoretical foundation of the presumption 
rests on medical research which identifies an association
between exposure to work hazards and disease. Medical studies 
support the use of minimum exposure levels, as in the Black 
Lung Acts, which provide the causal link of disease to employ­
ment on the aggregate level. Such work has been done for 
many industries; mining, textiles, and asbestos production and 
handling are the most obvious. But the presumption
approach cannot be justified on the same grounds for diseases 
of industries which have not been the subject of survey re­
search, for diseases caused by toxic substances in the work­
place which have not been identified, or for diseases not 
prevalent in an industry but contracted because of individual 
susceptibility. In these instances, either there is a void 
of medical knowledge about the nature of the disease itself 
(not just its diagnosis),or there is an insufficient incidence 
of disease in an industry to support the presumption of occu­
pational origin. If compensation law still is to retain the 
work-relation principle, presumptions cannot be 'applied in­
discriminately to all occupational diseases. So, presumptions 
require separate factual determinations for each disease.
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Indeed, such specific findings for each disease may be a due '
_ 150process requirement.

In conclusion, the use of presumptions of occupational 

causation of disease is justifiable and preferable as a 
short-run reform for well-researched, highly prevalent 
diseases such as byssinosis and coal worker's pneumoconiosis.
But an attempt to use the presumption approach more widely 
would disguise a basic weakness in handling occupational 
disease claims under a workers' compensation system devised 
to meet a different model. The fair and efficient operation 
of the compensation system presumes a disabling condition 
whose relation to employment can be simply identified. The 
model is based on an injury as a given, with the adjudication 
designed to resolve whether the injury arose from on in the 
course of employment. The latter question involves balancing 

intangible values, which is the hallmark of the law. Re­

solving fine medical questions on the identity of the injury 
itself is far from the original prupose of the compensation 
proceeding. Ample evidence now exists that the use of standard 

medical diagnostic techniquest does not yeild a sufficiently 
reliable answer to the question of occupational causation.
As long as conventional workers' compensation principles con­
trol occupational disease claims, the outcome will be irrational 
in theory and inequitable to the victims of disease.
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1. The Report of the National Commission on State Workmen's Compensation Laws, at 26, 50 (1972).
2. In the case of byssinosis this gap between medical capacity to identify disease at the level of the industry and that of the individual is at least partly explainable by the differences in the acceptable degree of error in the finding of presence of disease between epidemiological research and in the diagnosis of an individual.3. B. RAMMAZZINI, A TREATISE OF TI}E DISEASES OF TRADESMEN (1705).4. T.R. Harris, et al, Byssinosis and Respiratory Diseases ofCotton Mill Workers, J. OCCUP. MED. 14 (3): 199-206 (19727.5. C.B. McKerrow and R.S.F. Schilling, A Pilot Inquiry intoByssinosis in Two Cotton Mills in the United States, J. of the AMER. MED. ASS'N 177: 850-853- (796771 —  — —6. Although incidence rates of byssinosis are low for the entire working population of the textile mill, epidemio­logical studies have found that from 25% to 41% of card- room workers, and from 12% to 22% of spinning-room workers. have byssinosis. Citations in Harris, supra note 4.7. The Department of Labor estimates that there are 38,000 byssinosis cases in the yarn and weaving industries.Wall Street Journal, December 24, 1976. An epidemiologist has estimated that 17,000 crrent textile workers have byssinosis. E. Zuskin et al, Byssinosis in Carding and Spinning Workers, ARCH. ENVIRON. HEALTH 19: 666 (19697.However, his estimate was based on an extrapolation from the results of his survey. Since dust conditions vary in mills according to the fabric being produced, the grade 

of cotton used, the degree of mechanization, and the physical arrangement of the factory, estimates froig a small sample are not likely to be reliable. More important, no epidemiological studies to date have included in their data retired workers or other milihands who have changed jobs. So, figures based on prevalence rates within mills will understate the number of byssinosis cases to an unknown extent. cf . F.E. Speizer, Questionnaire Approaches and Analysis of Epidemiological Data in Organic Dust Lunq Diseases, ANNALS N.Y. ACAD. SCI. 221: 50-58 (August, 1974).3. In 1971, North Carolina first adoped a "general coverage"statute. N.C. Laws 1971, ch. 547, Sec. 1. However, coverage arguably was extended implicitly to byssinosis as early as 1963, by N.C. Laws 1963, ch. 965, Sec. 1. There has been no judicial interpretation of the latter provision in the byssinosis context.
9. Federal Employers' Liability Act, 34 Stat. 232 (1906);35 Stat. 65 (1908); 45 U.S.C. 51 to 59.10. Laws 1910, ch. 674, Art. 14-A (ruled unconstitutional,Ives v. South Buffalo Railroad Co., 201 N.Y. 271, 94 N.E.431 (1911)) .

11. Cal. Stat. 1917, ch. 586, Sec. 3(4), repealed, Cal Stat.1937, ch. 90, Sec. 8100.
12. See, e.2.., Hurle's Case, 217 Mass. 223, 104 N.E. 336 (1914).
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13. An account of the Gauley Bridge disaster is found in J.A. 
PAGE and M.W. O'BRIEN, BITTER WAGES, 59-63 (1973).

14. Legislation, 36 Colum. L. Rev. 1142 (1936).
15. For instance, only eight silicosis claims were filed in 

New York in a nine month period in 1935-1936, id .
16. F.R. Jones, Occupational Disease Compensation,

5 INDUSTR. MED. 179 (1936).
17. S.C. Code 72-255 (1962).
18. Code of Ala., Tit. 26, Sec. 313(10) (1953); N.C. G.S.

97-58(a) (1972).
19. W. Va. Laws 1935, ch. 79, sec.-6.
20. Laws N.Y. 1936, ch. 887, Art. 4-A; Ga. Code Ann. 114- 

815 (1973).
21. Ariz. Rev. Stat. Anno. 23-901.02 (Supp. 1976).
22. Ga. Code Ann. 114-814 (1973).
23. Ky. Acts 1916, ch. 33, sec. 3.
24. See, e.g. , Murphy v. American Enka Corp., 213 N.C. 218,

T95 S.E. 536 (1938).
25. Slawinski v. J.H. Williams and Co., 298 N.Y. 545, 81 N.E.2d 

93 (1948).
26. 1A LARSON, THE LAW OF WORKMEN'S COMPENSATION, 41.40 (here­

inafter cited as LARSON).
27. id.
28. See, e.g. , N.C. G.S. 97-53 (28) (1972). The harsh choice

put to the worker to take the risk of further hearing loss 
or potential loss of pay has been softened somewhat by 
allowing the wearing of protective devices to constitute
a removal froma a noisy environment. N.C.G.S. 97-53 (28) (i) 
(1972) .

29. Green Bay Drop Forge Co. v. Ind. Comm'n, 265 Wis. 38,
60 N.W.2d 409 (1953).

30. Wis. Stat. 1953, ch. 328, sec. 13. A permanent law was 
enacted two years later. Laws 1955, ch. 281, sec. 4 
(W.S.A. 102.555 (1973)).

31. Legislative action pertaining to radiation injury was 
limited to inclusion of radiation-induced diseases in 
occupational disease schedules and alteration of statutes 
of limitations on notices to employers and filing of 
claims. Estep and Allen, Radiation Injuries and Time 
Limitations, 62 MICH. L. REV. 259 (1963).

33. See, e.g. , S.C. Code 72-261 to 268 (1962).
34. See A.A. Moenssens, Impartial Medical Experts; New Look

at an Old Issue, in Cyril Wecht, ed., LEGAL MEDICINE ANNUAL 
1974 355.35. P . l / 9 1 - 1 7 3 ; 83 Stat. 742 (1969).

36. Several medical authorities contend that work-related 
factors are never the specific medical cause of coronary 
disease. L.H. Sigler, Strain as a Cause of .Heart Disability 
and Death, MED. TRAIL TECH. QUART., 205 (1961); G.A. Hell- 
muth, The Wisconsin Plan: Workmen's Compensation Rules
of Practice, J. AMER. MED. ASS'N 198: 1335-1340 (December
26, 1966); American Heart Association, Report of the
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Committee on the Effect of Strain and Trauma on the Heart ' and Great Vessels, CIRCULATION 26: 612-622 (1962) . Thelatter two articles are reprinted in E.L. Sagall, ed.,THE HEART AND THE LAW (1968) .
37. In Malleable Iron Range Co. v. Industrial Comm'n, 215 Wis. 560, 255 N.W. 123 (1934) , the worker suffered a heart attack while pulling a jack up an incline at work. The worker had advanced arteriosclerosis. Compensation was awarded even though the artery was very brittle and the rupture occurred from less pressure than would be required to cause a rupture in a person'with normal arteries. Nevertheless, the court ruled that the injury resulted from the claimant's work. But the same court, three years later, denied compensation where there was no work event which caused any injury. The court ruled that the claimant was only suffering from a degenerative condition when he was forced to quit work because of myocardial degeneration and other infirmities. Schmitt v. Industrial Comm'n., 224 Wis. 531, 272 N.W. 486 (1937).38. See, e.g., Hellmuth, supra note 36.39.. 1 LARSON, 2-4.
40. 1A LARSON, 38.83.
41. The same problem does exist in those mental injury cases where no single traumatic shock triggers mental or physical injury, but where the work-related causal element is asserted to be protracted, due to general pressure. In Carter v. General Motors Corp., 361 Mich. 577, 106 N.W.2d 105 (1960), the court affirmed an award where the inability of the claimant to keep up with the assembly line, along with abuse by his foreman, created a dread of losing his job and led to disabling psychosis. The court clearly recognized that the psychosis resulted from "emotional pressures encountered by plaintiff daily in the performance of his work", 106 N.W.2d at 107, but over a strong dissent which contended that no one event was responsible for psychosis and that the cause— typical assembly-line work—  was not a special hazard, held that a series of mental stimuli caused the aggravation of a pre-existing latent mental condition. Compare Capital Broadcastinq Co. v. Wilkerson, 240 Miss. 64, 126 So.2d 242 (1961). See also, Klimas v. Trans Caribbean Airways, 219 N.Y.S.2d 14, 176 N.E.2d 714 (1961) (myocardial infarction following pro­tracted job pressure, with no single triggering traumaurc event).
42. E.£., the "actual street risk" doctrine, described by Professor Larson. 1 LARSON, 9.40.
43. 2 LARSON, 41.62.
44. id .
45. N.C. G.S. 97-53 (1972) .
46. See, e.c[., Ga. Code Ann. 114-801 (1973).47. 21 N.C.App. 299, 204 S.E.2d 543 (1974).48. 2 Gordy and Gray, ATTORNEY'S TEXTBOOK OF MEDICINE, 38.34.49. id., 38.32.
50. .id., 38.34.
51. Morrow, supra note 47, at 204 S.E.2d 545.
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52. Mutual Chemical Co. v. Thurston, 222 Md. 86, 158 A.2d 859 
(1960), awarded compensation to a worker exposed to 
chrome dust, and distinguished Kelly-Springfield Tire Co. 
v. Roland, 197 Md. 354, 79 A.2d 153 (1951), where a claim 
for work-related asthma was rejected when there was no 
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53. 2 LARSON 41.33.
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Mr. W ingate . Mrs. Br igg s, fro m Colu mbia, S.C., will  testi fy  next .
Mrs.  Briggs. I am Essie Br iggs  from Colu mbia, S.C. I worked  in 

the sp inn ing departm en t of a cott on mil l fo r 53 ye ars  fro m the time 
th at  I was 11 years old.

After  53 yea rs in the mill , I hav e bro wn lung  disease. I  hav e medi­
cal bil ls of aro und $50 a month. I get  no worke rs’ comp ensation and  
only  $28.50 a month for  a pension.

I  am here to rep resent  the  tho usa nds of peop le in South  Carol ina  
ju st  like me.

You have  a lready h eard about how the law in No rth  C aro lina is not 
working  very well. The laws  in South  Ca rol ina  are  even worse than  
that.

Not  one case of brow n lung  ha s ev er been award ed com pensation by 
the South  Carol ina  In du str ia l Commission in a contested case. There  
have been only two small se ttlem ents .

I filed my case almo st 2 year s ago. I have  had two hearings, bu t I 
am no neare r g et tin g compensatio n now th an  I  w as 2 y ears ago.

I  am g et tin g older,  bu t I  am st ill fig hti ng  fo r my  r igh ts.  Some of our  
members o f the Bro wn Lun g A ssoc iatio n have not been so lucky. Some 
of them h ave  died wa itin g wh ile th e law  dragged i ts feet.

In  South  Carol ina , if  you hav e bro wn lun g, you ju st  wil l no t get  
any  compensa tion . T ha t is all  there  is to it.

We never knew  th at  we had brown lung  un til  the  las t few years. 
Doc tors  told us th at  we had bronchiti s or asth ma or emphysema.

Th e mi lls never told us th at  du st would hu rt  us. Bu t now, the y are  
te lling  us th at  we cannot  get compensation because our sta tu te  of lim ­
ita tio ns  has  run out. How  could we file fo r com pensation before  we 
knew th at  we had  som ething that  came from  our  work ?

How  c ould we have  known th at  ou r b reathing  p roblem s came from  
the  mill s, when no doc tor in South  Carol ina  would diagnose brown 
lun g unti l 2 years  ago ?

They claim the y did  no t know an ything  a bou t it, bu t the y say th at  
we were supposed to know more than  the  docto rs.

In  South Carol ina , only in  disease cases like brown lu ng , they have a 
medical panel th at  can review  th e case a nd  give a b indin g opinion.  The 
comm issioner th at  is supposed to be he ar ing the  case cannot ove rrule 
the  doctors  on the panel unless frau d has been prov ed, which is going 
to be h ard to do.

That  would  be bad enough,  b ut  beyond th at , some of  the  docto rs on 
the panel act ua lly  are consu ltants  fo r the mil ls or fo r the  insu rance 
companies.

We  hav e com plained abou t .his, and everyone from the  Gov ernor 
to  th e leg islato rs have promised us th at t he medical board  will be fa ir  
from now on, but  even so, th ey  ar e s till  a n extr a h urdle that we h ave  to  
go over.

The medical board  is stil l slow. My  case was sen t to the medical 
board  fo r review in November  of las t year. Th e board  to review my 
case ha s never met,  much less given an op inion.

Unt il th is yea r, when we f ou gh t to get the  law change d, you had to 
be t ot al ly  disa bled  to get any  compensatio n in South  Ca rol ina  fo r a 
lun g disease .

Fo r an ything  else, you could  get  compensation for wh ate ver  your 
in ju ry  was, but  for lun g prob lems, you had to be to ta lly  disa bled, or 
you could not  file for a ny thing .
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Now pa rti al  dis ab ili ty will be covered, bu t wh at abo ut all of the  
peop le who go t pa rt ia lly  disa bled  befo re th is law was passed?  The 
law is not  ret roa ctive,  so ther e will be no help fo r them .

In  South Ca rol ina , the new law h as someth ing  th at  i s jus t fo r b row n 
lung . You now must have  worked in a mill fo r 7 years, or  you can not  
tile at all  fo r compensation, no mat ter how sick you are.  There  is no 
exposure req uir ement  fo r any  oth er in ju ry  or  disease.

To me, i f nobody is get tin g com pensation fo r brown lun g, and the re 
are  thousa nds of people in a State wi th th at  problem , then  the law 
just i s not working.

You can point to the  words in the  lawbooks  and tell  me an yth ing 
you wa nt abo ut how wonde rful the  law is, but as long as nobody is 
ge tti ng  the  compensation the y deserve, the  law is worthless. Tha t is 
wh at we have  in South  Caroli na.

In  Novem ber of 1975, a bou t 40 o f us went up to the  indu str ia l com­
mission to all file fo r compensatio n at the same time . We asked the  
comm issioners to do all th at  they could  to help us. The chair ma n of 
the  commission,  Dawson Addis , told me, “I t takes time to ge t the  
wheels tu rn in g,” bu t I told  h im,  “T ime is w hat we do not hav e.”

I f  th ere  is going  to  be a Federal  law to help, it should be someth ing  
like  the  b lack  lun g law. It  should be str on g and it  should not depend 
on the  good will of  every  Sta te.

In  South  Carol ina , the  mill s are  so str on g and the y have so much 
money to spen d, th at  the  State  just does not  want to do an ything  to 
help tex tile  worke rs who have given thei r whole  lives to help build  
it up .

Wh en we were in Washin gto n in A pr il,  some of  us went t o the Am er­
ican T extile  M an ufac tur ers’ I ns tit ut e offices. They locked  the  doors  in 
our faces.

One of the  South  Ca rol ina  indu str ial  comm issioners  has  called us 
ign ora nt.  W ell,  none of us h ad  much forma l edu cat ion, bu t we a re not 
stu pid . We are  not ask ing  fo r an ything  th at  we do not deserve.

Wh en you work for 53 years in a cotton mill, you work ha rd. I have  
never asked  fo r an ything  th at  I did  no t deserve, and  I will not  do 
it now.

We are not ask ing  fo r welfare. Ru t I gave  ev ery thing  to th at  mill , 
and  now the y will no t pay  me any  compensatio n. Out  of my lit tle  
social securi ty, I have  to pay to have  somebody come in and  help me 
clean  mv house and take care  o f my y ard , because I cannot even sweep 
a l itt le  w ithout  g et tin g out of bre ath . I can not shop. I  c ann ot do man y 
of the  t hin gs  I  would  like to do.

Bu t I have  come all the  way up  he re t o Wash ington , because I wa nt 
you to know th at  there are  tho usa nds of  peop le in the  same fix th at  I 
am in. I  want com pensation now. I  hope  maybe you can under stand 
why I  feel the  way I  do.

And I wan t to ad d th is : W hen  I  was wo rking  in the sp inn ing  de pa rt ­
men t, I was on the  saf ety  committee, and  we wou ld have  a mee ting  
about once a week, an d the v w ould  te ll us on the  s afe ty committee, “Go 
aro und to pick  up t he bobbins, and  watch the  m ach inery,  a nd don’t le t 
a piece fal l off the  machi ner y and  leave  it on the floor. Somebody 
might step over it  and  get hu rt,  and  we do not want a lost- time  
acc ident.”

They di dn ’t say an ything  abou t vour he alt h and about wh at th at  
dus t was doi ng to you. And the y will  not pay com pensation fo r brow n 
lung .
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Bu t there  was a g irl  who worked in the  room where I  worked. She 
got the  end of  her finger cut  off. She  w ent out to the  emergenc y room, 
and  she came back to work the  n ext  m orning . She ju st walked  aro und 
in the  mil l fo r about 4 or 5 weeks, un til  her finger hea led,  and the y 
pa id  he r her s ala ry,  to keep fro m havin g a lo st-time accident. Bu t they  
will n ot pay  us fo r brow n lung.

Th an k you.
[Inf ormat ion sup plie d fo r the  record  fo llo ws :]
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Nor th  C aro lina  In d u s tr ia l Cormlsslon  
Albem ar le  B u il d in g  
P. 0.  Box 27546 
R a le ig h , N or th  C aro lin a

I .  C. F il e  llo . .....................................
Em plo yer Code Mo. --------------------------
C a rr ie r  Code No. ----------------------------
C a r r ie r  F il e  No. ----------------------------

FORM B -l  CASE ?'O. ___ ______________________

1. A p p li c a ti o n  fo r  Workmen's Compensat ion B e n e fi ts  
( to  be f i l l e d  in  by a p p li c a n t)

A. Id e n t i f ic a t io n  In fo rm a ti o n :
NAME _________________________________________ SOC. SEC. N O . ______________________

la s t  f i r s t  m iddle

ADDRESS______________________________________  21RTHDATE______________________________
s tre e t  address SEX: HALE________ FEMALE_____________

RA.CE: WHITE_______ SLACK_____________
OTHER_______

B. I f  p re s e n tl y  em plo yed, em plo yer______________________________________ ___ ___________

I f  p re s e n tl y  unem plo yed, la s t  em plo ye r______________________________________________

Date la s t  worked_______________________________________________________ ______________

C. Com ple te T e x t il e  Work H is to ry :
Raw Years  Worked

Company Location  M a te ri a l Job  D e p t . Y e a r — Year

1.

2.

3.

4.

5.

6.

7.

8.

9.

APPLICANT'S SIGNATURE:_______________________________

DATE:_______________________________

*C ■ c o tt o n ; B » c o tt o n -s y n th e t ic  b le nd ; S = s y n th e ti c ; W ■ w oo l;  F = f la x

The o r ig in a l o f th is  fo rm  mu st be f i l e d  w it h  th e  In d u s tr ia l Comm iss ion , w it h  a copy 
to  th e  em ploy er .

(SEE OVER)
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2. A pplic ation fo r  Workmen's Compensation Ben ef its  
(t o  be f i l l e d  1n by ap p lican t's  ph ys ic ian)

A. A pp lican t's  Chief  Comp laint:____________________________________________________

E. H is to ry  and Pat te rn  o f Occupatio nal Chest Tightness or  Dyspnea:

Which sta tem ent ch ar ac te riz es  ap p lica n t's  h is to ry ?
1. Chest tig ht ne ss  or dyspnea on ly  on Monday ___________
2. Chest tig htn es s or dyspnea on Monday « ot he r workdays ___________
3. Chest tig ht ne ss  or dyspnea on a ll  work days ___________
4. Chest tig htn es s or dyspnea unchanged from workdays to  weekends __________
5. Chest tigh tn es s or dyspnea a t no p a r ti c u la r  time du rin g the  

work week
6. No ches t tig htn es s or dyspnea

C. Dyspnea on the  weekend w h ile  away from work:
YES NO

1. Is  applic ant ever tro uble d by shortne ss o f brea th 
when hu rrying  on the  le ve l or walking  up a s li g h t
h i l l?  ___________ ___________

2. Does applic ant ge t short  o f brea th walking  w ith
ot her  people a t an o rd in ary  pace on the  le ve l?  ___________ ___________

3. Does applic ant have to  stop  fo r  brea th when
walk ing  a t hi s own pace on the  le ve l?  ___________ ___________

4. Is  app lic ant sh ort  o f brea th  on washing or
dre ss ing ? ___________ ___________

D. Other known il ln esses:

1._____________________________________________________________________________

2.  

3. ______________________________________________________________________

E. Diagn os tic  Imp ressions:

1.  

2._____________ _______________________________________________________________

3. _______________________________________________________________________

4. _______ ______________________________________________________________________

Phys 1 c1 an ' s Name:_____________________________S1 gna tu rc :______________________ ■■

Phy sic ia n 's  Address:_________  Date:
s tr e e t address

town sta te  Zip  Code

Optio nal:  Please enc lose any re le vant la bora to ry  In fo rm at ion (che st  x -r a y , EKG, - 
pulmonary fu nction  te s ts , e tc . ) .
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The Chairman . T ha nk  you very much, Mrs. Br igg s. We wil l come 
back  to  you.

Mr. W ingate . I  hope  t hat at  th is  p oint,  you migh t h ave  some ques­
tions to  ask  th ese  la dies or  someone else  who is here, fro m th e Brown 
Lu ng  Associa tion . That  migh t be th e bes t way to find out wh at is on 
your  mind,  Sena tor .

The Chairma n. F ir st  of  al l, w hen  was the  Br own L un g A ssociat ion 
created ?

Ms. T aylor. W ell,  the  firs t I  knew about bro wn  lun g, Mr.  Glick - 
man  came to  my house, F ra nk  Glickm an.  He  is a staf f mem ber in 
Colum bus. Tha t was in  Ja nu ar y of  1975.

An d he asked me did I wor k in a t ex tile mil l, and I to ld  h im I  did. 
An d he to ld  me he wanted to  t al k  t o me, and I asked him  in, and  he 
tol d me ab out brown lung . T ha t was in 1975.

Th en  I  went to  the  clin ic in Sep tem ber  o f 1975, and they  said th at  
my br ea th ing cap aci ty was 3 7 ^  percen t. An d then  we all  wen t to 
file wi th the In du st rial  Commission . Tha t is th e way  we fou nd  out  
abo ut bro wn lung . The staff  m embers came aro und and tol d us.

The Chairma n. W ho sta rte d the Brow n Lu ng  A ssoc iatio n ? Maybe 
you ha d be tte r answer  these ques tions, Je rr y, rega rd ing the creation 
of the asso ciat ion, when, who, why, its  a rea , and  how many members. 
I would like to know more about it.

Ms. B rancy. I  g et to ans wer t hat  quest ion,  because I  have  s enior ity  
over  Je rr y—in ter ms  of  yea rs with bro wn lun g. The associat ion was 
sta rte d in the sp rin g of  1975 by a grou p of people—some he alt h pr o­
fessionals, some cot ton tex tile workers—who und ers too d the problem  
was the re,  but  that  no one knew about it. An d we s tarte d knock ing  on 
doors i n co tton  mi ll v illag es, talki ng  to people who had  breathing  pro b­
lems and  then brin ging  those people  together.

Now there  are six chapters, three in No rth  Ca rolin a and th ree in 
South  Carol ina .

Ms. T aylor. W e hope t he re will be more, bu t we do no t w ant i t t o be  
too big. We  hope they  will  clean up  th e mil ls so they  will no t have 
brown lung.

Th e Chairma n. Ha s th ere been any chang e in  th e m ills,  new devices,  
new ways  of  g athe rin g and rem oving the dus t ? Ha ve  you as worke rs 
observed an y changes  over the l ast  ye ar, 2 yea rs, 3 years?

Ms. Brancy. In  some of  the  mill s, there hav e been some impro ve­
ments. But  o ur  d ifferences with the  Am erican  Te xt ile  M an ufac turers’ 
In st itu te  sti ll revo lve aro und the  problem th at  we say, “Look,  le t us 
work toge ther  to  solve th e problem  of  du st in the mi lls ,” and  the y 
say—as the y said  ju st  l as t week—“there  is no prob lem. You a re blow­
ing  it  way  ou t of  pr op or tio n.”

La st  week, Mr. Tim merman,  who is th e cu rre nt  pres ide nt of  the  
Am erican  Texti le Man ufac tur ers’ In st itut e,  said th a t only 1 per cen t 
of  t he  peop le in the mil ls are  g et tin g byssinosis,  which is t he  grea tes t 
dis tor tio n of med ical  science th at  I  have  witn essed in th e last  10 
years.

Even the  most a rgum en tat ive  peop le am ong the expert s on byssinosis 
will  arg ue 10 percen t to 29 percen t. Tho se are  th e va ria tio ns  in 
figures of  peop le tod ay  who are  ge tti ng  byss inos is in the  mi lls— 
and th at  is no t to  m ent ion  all of  the  people,  like Ms. Br iggs  and  Ms. 
Taylo r, who have  a lre ady gott en  too s ick t o work.
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So tha t is what we would like. And there are ways to clean up the 
mills, and some of the progressive mills have begun those steps, but 
not in the way it has to be done.

The Chairman. Aren’t there some improvements that  some of the 
mills have installed such as a vacuum cleaner which would draw dust 
from the floor or dust from the air ?

Ms. Brancy. I t is really a pre tty simple idea. What you do is enclose 
the machinery, so that the dust cannot go out into the air that the 
workers breathe, and tha t is the basic concept behind most of the 
machines you are talking about, tha t backflow the air down and 
vacuum it out of the mills. And some of the more progressive mills 
have put in tha t machinery.

The Chairman. Enclosing the machine, and also cleaning the air?
Ms. Brancy. Well, you enclose the machine so that  the dus t does not 

get into the air tha t workers breathe.
The Chairman. H ow can you work on the machine with your hands 

if the machine is enclosed ?
Ms. Brancy. Most of the machinery we are ta lking about is not the 

kind of machinery that you have to hold this handle here and hold 
that handle there and operate the machine. The workers maintain 
machinery that works on its own.

We are talkin g about things like chute-fed cards, bales of cotton 
that  use to be loaded into machines by hand, and now you can enclose 
the chute tha t leads to the machine, and workers only work outside 
of the actual dust producing machinery.

The Chairman. Did you ever change a shuttle or a bobbin ?
Ms. Brancy. Yes, I have—not like thev have—[indicating Ms. 

Brings and Taylor! but I  have done it a little.
The Chairman. You have to get into the machine to do that, and 

the machine does not stop. Don’t you do tha t while the thing  is still 
moving?

Ms. Brancy. There are other—we could go on forever about the kinds 
of devices. I was talking really about mostly opening, picking, and 
carding, which are the dustiest parts of the mills.

There are things to do for spinning frames, that you are talking 
about, that would control the level of dust in a li ttle bit different ways.

The Chairman. The first thing, when you go into a mill, tha t strikes 
you is not the dust-----

Ms. Brancy. But the noise.
The Chairman. But the noise.
Mrs. Brigc.s. Senator, when the New York Times reporter came 

down and interviewed five of us, in the office down in Columbia, he 
said th at he flew into Atlanta,  and then he got a rent -a-car, and was 
going to drive through, and he stopped in Graniteville, where Mr. 
Timmerman is. And he said he wanted to go in a mill, and he said, 
“Well, I am going to take you in a model mill.” Now, this New York 
Times reporter  told us he said, “I am going to take you in a model 
mill.”

So he took him in the model mill, and he said the cotton got all in 
his hair, i t got all on his evelashes, it got all up his nose, and all in his 
hair. And he said, “If  that  was a model mill, I  would hate to see an 
unmodel mill.” And that is what we had to work in. was an unmodel 
mill.
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Th e C hairman. I  notice  t hat  you a ll are  famili ar  w ith  t he new pro­
posed sta nd ard th at  the Occ upa tion al Sa fe ty  and  He alt h Adm in ist ra ­
tion  has, am I  r ight  ?

Mr. W ingate. A num ber  of these peop le testi fied  at  the  OS HA  
hea rings,  in reg ard s to th at  sta nd ard.  Ms. Br igg s, Ms. Ta ylor , and  
some o f the  o the r people who are  pre sen t in the room test ified  at  th at  
hea ring.

Mrs . Briggs. Well,  t hey  s aid  t ha t it  w ould tak e 7 years t o level  that  
cotton dust down to whe re it would not  hu rt  people.  We ll, when I  
worked in the room where I worked, they wante d to change cot ton  to  
polyester ac etat e—either one, they wanted to ch ange—in a week’s time,  
the y chan ged  th at whole room,  and i t was as b ig as  a fo otball  field. A nd 
they changed  tha t whole room of machinery in a week’s time, and stil l, 
the y want 7 years  to clean  up  the  mil ls, when  it would n’t take  th at  
long . They  eould clean i t up  in less th an  7 years.

An d it  is not because the y do not have the  money to do it,  because  
the y ha ve th e money to  do it.

Th e Chair man . I un de rst an d the re are  o the rs th at  oppose  t hi s rule 
or  sta nd ard because it  appli es un ifo rm ly in all opera tio ns ; is th at  
rig ht ? There  is a dif ferent  dust problem  in dif ferent  pa rt s of  the  
ope rat ion .

Ms. B rancy. B ut  if you can make more  healthy  people in weaving , 
isn ’t th at  your  responsibi lity ? I f  you can cut the dust—t he ide a th at  
wTe oppose behin d the  concep t of  al low ing  a high er  dus t level in weav­
ing  than  in ca rd ing is th at  fol low ing  from  th at  idea what you are 
say ing  is, well, if  b rin ging  the dust level down to 0.1 in c arding  would 
only  make 10 percen t of  th e people sick, if  you bro ught th e du st level 
down to 0.1 in weaving, you would only  make  6 per cen t o f the peop le 
sick; so you can have a high er  dust level in weaving because a lower 
numb er of people wou ld ge t sick fro m th at  same dust level. An d our 
pos ition is, i f you can make less  w’eavers a nd  loom fixers sick, i t i s yo ur  
responsi bil ity  to do so.

Th e Chair man . We do not m ake the ru les  here.
Ms. Brancy. I  know.  I was just answering  the  question.
The Chair man . We mak e the law and hope  the  law will  pro duc e 

the  rule s th at  will  make the  situa tion, as you say, bet ter.  Th ere  arc  a 
lot  o f technica l questions th at  go into c reati ng  the  s tan dards.

We have  som eth ing  to say abou t how the  procedures are  ar riv ed  at  
which produc e the sta nd ards , but it is all he lpfu l to know, ju st  how 
you look  at the nex t s tep , w hich  is th e s tand ard ma kin g process OS HA  
is in now.

I  th ink that  is most  helpf ul , believe  me.
Mrs.  Briggs. S enato r, Mr. Tim me rman says it  is not bu t 1 per cen t 

of the  t ex tile peop le th at  have  b rown lung. Why  do they pay all thes e 
lawyers these hig h prices, so much  an ho ur? Why  don’t the y pay off 
th at  1 perc ent  ; if  the y th ink it is not bu t 1 per cen t, why  don ’t  the y 
pay  off t hat  1 per cen t, ins tea d of pa yin g all  thes e law yers to fight us 
so ha rd?

The Chairman. A very good question, and I hav e no answer.
I than k you all very, very much. We  could sta y wi th you and lea rn 

a lot,  bu t time  is o ur  prob lem now. and  we h ave  o ther peop le who are  
wa iting  to be hea rd. So th an k you for all  y ou r contr ibu tions,  throu gh  
the  whole process of  br inging  awareness to  th e prob lem.
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Th an k you very much.
Sol Steti n, executive  vice  p res ide nt, Am alg am ate d Cloth ing  & Te x­

tile  Work ers  Union , AFL -C IO , an old fri en d,  person al and of thi s 
committee.

Mr. Steti n, we are  pre pared  to proceed any  way  you would like— 
to read your  s tatem ent, to  summ arize it, or  a c ombination.

STATEMENT OF SOL STETIN, SENIOR EXECUTIVE VICE PRESIDENT
AND DIRECTOR, TEXTILE DIVISION, AMALGAMATED CLOTHING
AND TEXTILE WORKERS UNION, AFL-CIO

Mr. Stetin . Th an k you very much, my Sena tor  from  my State  of 
New Jersey .

The Chairman. W ell,  I am gla d to  see you look happ y as you say 
th at , Sol.

Mr. Stetin . I  am.
The Chairma n. All r igh t. T ha nk  goodness .
Mr. Stetin . I  came to New J ers ey  on t he  21st  day of Ja nu ar y 1921, 

from Po lan d, and I am stil l there.
The Chairma n. Exce llen t. You  are  one  o f o ur  l ead ing  ci tizens, and  

I am gla d you are  stil l the re,  too.
Mr. Stetin . Tha nk  you v ery  much. I am going to use some excerpts  

from my sta tem ent , which I have alread y sub mitted  to  you—an d I 
hope  th at  my whole sta tem ent will  lie included in the  record.

The Chair man . Y our ful l sta tem ent w ill lie in the  record . I t  is very 
useful,  too. The sta ff has reviewed i t, a nd  they te ll me it  is very he lpf ul,  
most  help ful.

Mr. Stetin . I serve as the d ire cto r of the  texti le division (an d senior 
executive  vice-p res ident)  even tho ugh I am no longer  p res ide nt,  since 
we merged our union wi th the Am algam ated Cloth ing  W ork ers , into 
the  Am alg am ate d Clo thing  and Texti le Work ers ’ Union .

We hav e been involved in th is problem —of brow n lun g—f or  an 
aw ful  l ong t ime.  Cotton mill workers  in  the Un ite d State s h ave  a spe­
cial prob lem. They are  exposed to  an insidiou s hazard  on th ei r jclbs. 
Most of  them know very  lit tle  abo ut the hazar d. I t is not som ething 
the y can  see, smell , or  touch.

Yet, af te r yea rs of  exposure , the  wo rke r will find him sel f disabled  
by a disease acquired on the  job. Th e tech nica l name  o f the  disease is 
byssinosis. Th e po pu lar  te rm  i s “b row n lun g.” I t  is char acter ize d by a 
cough, a tightn ess  pressing on the  chest, and a constant struggle  to 
breathe. To tal  disablemen t at  an early  age  i s a freq uen t consequence.

W ha t is special abou t th is problem  is that  un til  recent ly ha rdly  
anyo ne seemed to know it  exis ted.  Th e wor ker  had been accustomed 
to cou ghing  in the dus ty atm osp here of his job. Wh en he fel t too ill 
to work, his  docto r gen era lly  diagnosed  his conditio n as bronch itis , 
emphyse ma,  or asthma.

No connection was made between the  illness and the ai r bre ath ed 
by the worke r in the  mill . As a res ult , he made no appli cat ion  for 
worke rs’ co mpensat ion. He  gener ally withd rew  from the  lab or force  
and had to rely on his fam ily  or  social  securi ty benefi ts fo r sup port. 
Byss inosis has  long been knowm as a serious indu str ial  disease  of 
cot ton  mil l workers  th roug ho ut  the  world. It  had been desc ribed in 
many scient ific stud ies perfo rmed in  th e 19th and  f irst  h al f of the  20th 
century.
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I t  was officially recognize d as an occupa tion al disease in Gr ea t 
Bri ta in  as long ago as 1940, when the Byssinosis Ac t was ado pted.

How ever, in th is  country , a stu dy  in 1933 by the  Publi c He al th  
Serv ice of  workers  in  a  cotton mill  in a sou the rn city  y ielded neg ativ e 
resu lts.

As a res ult , the conclusion was reac hed  th at  “in  the Uni ted Sta tes , 
the  prob lem of serious  dust disease amo ng cot ton  workers  is ha rd ly  
known.”

(Pub lic  He al th  Bull eti n No. 297, “A Review of  the  L ite ra tu re  R elat ­
ing  to Affec tions  of the  Re spira tor y Tra ct  in Individu als Exposed  to 
Cotton Dus t,” 1947, p. 71.)

Th is conclusion discou raged fu rthe r research un til  the 1960’s. In  
1961, Br iti sh  inv est iga tor s cond ucted a stu dy  in two Am eric an mil ls 
in an effort to discover how byssinosis could be absent here , whe n it  
pre sen ted  a serious  p roblem in the  U ni ted Kin gdo m.

Th ey fou nd th at  whi le du st con cen tra tions in the Am eric an mil ls 
were  lower than  in com parable  Br iti sh  mill s, byss inosi s definite ly ex­
iste d among  the  Am erican  cotton mil l workers  exposed to dus t.

I t  was not un til  D ecember 1968 t ha t the  U.S.  Publi c Hea lth  Service 
pub licly rep orted  th at  its  ea rlier  stu dy  had been in error.

Mr. Charle s Joh nson , then  Adm in ist ra to r of the Con sum er Pr otec ­
tion and  En vironm en tal  He al th  Serv ice (Pub lic  Hea lth  Serv ice)  
fou nd some ra th er  signif icant develop men ts to quo te:

For  years, it has been main taine d by many th at  byssinosis—the lung disease  caused  by inhaling cotton dust—was not a problem for American text ile work­ers. In Bri tain , where  textile  plan ts use American cotton, byssinosis  has been recognized as a serious  problem. There has never been a thorough stud j' of the heal th of American tex tile  workers but for some reason—large ly, I believe, on the basis of X-ray studies made years ago—we have had the comfortable illu­sion tha t byssinosis was no t a thr ea t to American workers.
Now, the scientist s in our occupational heal th program tell me, we find this is fa r from the tru th. Recent stud ies have shown a high incidence of byssinosis among text ile workers here in the United States. In one mill, employing 500 people, 12 percent were found to have the disease, with 30 percent of those in the carding room affected. In the Atla nta peniten tiary mill, 26 percent of those in the carding and spinning rooms were victims of the disease. Social Securi ty disab ility records bear out  this  finding—a recent PHS  s tudy showed a  significant excess of chronic bronchiti s and emphysema among tex tile  workers  as compared with the genera l population.
Byssinosis  is a serious disease, progressing from “Monday morning chest  tigh tness” in its  ear lies t stages, to chronic bronchitis  and emphysema, which cause permanen t disability.  (Speech at  a Conference on Improving the  Physical Environment of the South, Atlanta, Georgia, December 17, 1968)
Num erous studie s by ind epe ndent  scient ists  have since fou nd a 

high  incidence o f byssinosis  whe rever raw  c otto n is opened, processed 
and spu n into y am .

A stu dy  conducted in 1970 and  1971 by Duk e Un iversit y Medical 
Ce nte r in con junction w ith  t he No rth  Ca ro lin a State Bo ard  o f H ea lth  
of  some 3,000 w orkers in No rth  Ca ro lin a cot ton  and synth eti c t ex tile  
mil ls has  clea rly  est abl ished the  f act  th at  byssinosis i s a ser ious  occu pa­
tional disease among  t ex tile  wor kers in th is  c ountry.

(Merchant, J. A., et al., “Dose Response Studies in Cotton Texti le Workers,” Journal of Occupational Medicine, March 1973.)
Th is stu dy  fou nd byss inos is prev alence  among  cotton  mill workers  

of  38 percen t in prep arat ion opera tions— in ope ning, pic kin g, and  
ca rd ing—-and 15 perce nt in ya rd  pro duction , such  as spinn ing , wind­
ing , tw ist ing, spooling, an d warping.
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In  lig ht  of  the  ino rdi nately high  ra tes  of prev alen ce of  byssinosis 
among actively employed cotton workers , it  is eviden t th at  many 
thousa nds of these workers  face t he like lihood of dis ab ili ty af te r lon g­
ter m exp osure to  cot ton  dus t.

A recent  s tud y in Colu mbia, S.C., by Dr.  Arend  Bouhuys, dir ector  
of  the  Yale Un ive rsi ty Lu ng  Research Cen ter,  has  esta blished  
th at  cot ton  t ex tile  workers  suffer from dis abling lun g disease in sub ­
sta nt ial  num bers , even if the y have nev er smoked cigare ttes .

Among smokers, there were additional cases of tota l disabi lity, but the  effect 
of exposure  to cotton dus t was more imp orta nt in determ ining the eventual dis­
ab ili ty : “Chronic lung disease among cotton text ile workers is obviously an 
important public heal th problem. Among those who retired before age 65, 18 per 
cent gave chest symptoms as the prime reason . . .  On the basis of these  data , 
and of employment figures in the U.S. cotton tex tile  industry,  we have est i­
mated  that  35,000 men and women in the U.S. suffer from disabling lung func­
tion loss as a resu lt of their work in cotton text ile mills. This  figure may be 
too low, since we unde restimate  the  prevalence of chronic lung disease among 
the tota l popula tion of workers at  risk.” (Bouhuys, A., et al., “Epidemiology of 
Chronic Lung Disease in a Cotton Textile Community,” Lung, accepted for 
publicat ion, May 1977).

Mr. Ra lph Na der has  reporte d th at  taki ng  active and  re tir ed  
cot ton te xti le wor kers togeth er,  i t is h ighly probab le t hat  over 100,000 
persons are  suf fer ing  from byss inosi s in th is cou ntry. Th is was  in a 
le tte r he sent  to Rober t Fi nc h in Au gust of 1969, and  repr in ted in 
the  Cong ress iona l Record  of A ugust 11,1969 (H  7273).

In  view of these estim ates , we in the Am algam ated Cloth ing  and 
Texti le Work ers ’ Un ion  were intere ste d in find ing  ou t how many of 
these disa bled workers were receiving  benefi ts under the State  work­
ers ’ compensatio n laws.

So in Ap ril  1970, we wrote  to  th e agencies admi nis ter ing  these  law s 
in the  20 State s in which cot ton  t ex tiles  a re ma nufac tur ed , to  inq uire 
about th e sta tus  of byssinosis in  thei r State s.

We received repl ies from nine Sta tes , inc lud ing  the Car olin as, 
which are  the  largest tex tile Sta tes . Sev eral  of these State s ind ica ted  
th at  byssinosis  vict ims migh t be elig ible  fo r benefi ts if  the y could 
prove th at  byssinosis  was a “disease peculia r to the trad e or  occupa­
tion,” and that  it arose out of  and  in th e course of  employment.

Yet , none of  t he  Sta tes  had a record  of a byssinosi s vic tim  havin g 
been award ed benefits  unde r the St at e worke rs’ compensation lawT and  that  record  rem ains  to th is day.

The fac t t hat  none  of  the m any thousa nds of persons who hav e been 
disabled  by byssinosis have been award ed benefi ts unde r the State  
worke rs’ compensation law s is a c lear indic tment of  the  pr ese nt system.  
I t  d emons trat es the ina bil ity  of the St ate laws  to serve  the needs of  a 
large gro up  of American workers  who have  suffered a  disab lin g disease 
in th e course of  the ir  employment.

Th e increases in medical knowledge in rece nt yea rs have no t been 
reflec ted in the admi nis tra tiv e procedures of the  State worke rs’ 
com pensation agencies.

In  the lig ht  of the  c lea rly  esta blished  scient ific find ings th at  bvssi- 
nosis is an  occupationa l disease  th at  a rises out o f em plovme nt in which 
the  worke r is exposed to cot ton  dus t, a disa bled cot ton mil l worke r 
should no t hav e to shoulder the bu rden  o f prov ing  t hat  h is lung  dis ­
ease is due to such employm ent.
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A rebuttable presumption should be established by law, s imilar to 
the provision in the proposed Brown Lung Benefits Act, H.R. 3480, 
introduced by Congressman Burton, tha t 10 years of employment in­
volving exposure to cotton dust constitutes proof tha t a disabl ing lung 
disease is due to such employment.

This provision is necessary to prevent disabled workers from being 
penalized as a result of the failure of physicians to diagnose byssi- 
nosis properly.

Since the symptoms of this disease—this chest tightness, breathless- 
k ness, persistent cough, decreased ventilatory capacity of the lungs— 

are similar to those of chronic bronchitis, emphysema and asthma, the 
physician is likely to diagnose the condition as one of these diseases 
rathe r than byssinosis.

As noted by Dr. Bouhuys, physicians are unaware of the occupa­
tional origin of the disease when former textile  workers die of respira­
tory failure.

(“Control of Environmental  Lung Disease,” The New England Jou rna l of 
Medicine, Sept. 10,1970, p. 577).

Thus, while the scientific community has fulfilled its mandate during  
the past 10 years, the medical community has not kept pace. Few 
physicians in textile areas make adequate use of occupational his tory 
in diagnosing disabling lung diseases.

Neither the passage of time nor the  determined efforts of byssinosis 
victims have succeeded in reversing the reluctance of physicians in 
textile communities, especially in the South, to diagnose occupational 
disease.

Changes in technology have contributed to the growing problem of 
byssinosis. The transformation  in the harvesting of cotton wrought 
by the mechanical picker has resulted in increasing amounts of trash 
in the baled cotton which is the raw material of  the cotton mill.

A component of this trash, the bract, is believed to contain the 
causative agent of this disease.

Another major development affecting the dust exposure of cotton 
mill workers has been the use of high-speed card ing machines, which 
can generate more fine dust than the slower machines which they 

w replaced.
Indeed, processing speeds in vir tually  all the ya rn preparation and 

production operations have been accelerated, frequently  with little 
parallel efforts to capture or control dust emissions.

• Efforts to reduce worker exposure have been minimal. Despite the
specific concern for byssinosis expressed by the Senate Labor Com­
mittee in its report  of the Occupational Safety and Health Act in 
1970—and I believe you were chairman—the U.S. Department of 
Labor made no formal move until 1976 to revise an admittedly in­
adequate standard fo r cotton dust exposure.

This unwarranted, inhuman delay was no doubt part ly due to 
political interference on the par t of the Nixon administration which 
was revealed in the Watergate investigation.

Fur ther delay in protecting cotton textile workers is promised by 
OSHA s newly proposed standard, which would give employers 7 
years to comply with a safer exposure limit.

97 -89 9 0  -  78 -  15
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Th e rat ion ale  for  thi s delay is based upon the  OS HA  assessment 
of  the  so-cal led inf lati ona ry imp act  of the proposed sta nd ard. Th is 
assessment, required of OS HA  under the  Execu tive  Order  11821, 
renewed in the closing days of the Fo rd  admi nis tra tio n, is clea rly 
illegal  and co unter to  the purp oses  of the ac t.

I t  was the  int en t of Congress to pro tec t workers  from  an epidemic 
of  occupa tional diseases , not  to waste OSH A’s lim ited resou rces on 
cold-blooded cal culatio ns of alleged “costs and benefits” which are 
not  measurable in an y case.

In  essence, such maneuvers are  no thing  bu t kow tow ing to ind us­
tr y ’s cus tom ary  claim s of “p overt y” or “inte rfe ren ce” when faced 
with worker or  Government  dem ands to plac e people before  profit s.

In  recent years , these cla ims have  achieved a ve neer  of respectabil ity  
as they have been  tak en up by the  Council on Wage and Pr ice  Stab ili ty .

Never has  th ere  been an official body  so devoid of hum ane purp ose.  
One wo nders if  th e Na tion al Labor Relat ion s Act,  or  even the Em an ­
cipatio n Pro cla ma tion, would have satis fied th ei r cr ite ria  fo r “cost- 
effectiveness.”

No dou bt the  same ind ustry  slog ans  will  be procla ime d if  the  
leg isla tion  proposed by Con gressman Bu rto n is given serious  con­
sid erati on : “I t will  pu t the  en tire cott on indu str y out  of  business ,” they will  say:  “We cannot compete in ter na tio na lly .” “The prob lem 
is going to  be solved on the S ta te level.”

“The cu rre nt  St ate legisla tion  is sufficient,” the y will  say. These 
tir ed  sloga ns canno t with sta nd  the  lig ht  of pu blic  scru tiny .

The tex tile  indu str y has  fo r decades amassed profits by kee ping 
wages down and working conditions  intole rab le. Even now as many 
mil ls are  moderniz ing , wi th at tend an t imp roveme nts in the  work 
env ironment , the  indu st ry ’s leaders  are  re fusin g to adm it the obvious 
fea sib ilit y of new hea lth  reg ula tion s.

As ris ing lab or  costs force tex tile emp loye rs to invest in more  pr o­
duc tive  and  profit able tech nolo gy—yes, sometimes speed  up  and s tre tch  
out—the  same emp loyers denounce the  “th re at ” of unionism . Such  
rea ctionary  po stu rin g would  be merely tiresom e were it  no t fo r the  
un told cost to the worke rs’ in ill- health, discrimination, fea r, and 
poverty .

An indu str y which has  coveted  a chron ic law breake r like  J . P. 
Stev ens  can not be rel ied  upo n to acc ura tely gage its  own best 
inte rest s.

Some indu stry’ spokesmen ac tua lly  complain th at  inc rea sing pr o­
du cti vit y and  cleaning up the  workplace  will require them to bor row  
monev  fro m outside  sources. W ha t is t he  pur pose of the  bank ing  svs- 
tem,  indeed, of  the  pr iva te en terpri se system,  if  not to  pro vid e the  
resources to  accomplish thes e goa ls ?

Aside from financial ma tte rs,  tex tile indu str y medical spokesmen 
make  b road  c laim s seeking to min imize the  seriousness  o f the byssino- 
sis problem itse lf. Such  claim s must be recognized for what they  a re : 
unsub sta nti ate d, sel f-se rving sta tem ent s which fly in the  face of the 
find ings  of  ind epende nt s cien tist s in  th is c ountry and abroad .

Consider  the  sta tis tic s found by the eminent Dr.  Bou huv s. who 
first  demo nst rated the  existence of a byssinosi s epidemic in Am eric an 
cot ton  mills  no less th an  10 years  ago.
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His est ima te th at  35,000 re tir ed  cot ton  tex tile  worke rs are  to tal ly  
disabled is pa rti cu larly  shoc king when seen in th e absence of  any  offi­
cial aw ard s fo r byss inosi s by the  indu str ial  comm issions of  No rth  or  
South  Ca rol ina  as so ably  pointed  out by the Ca rol ina  Brow n Lu ng  
Associat ion. In  fac t, it  was no t un til  Apr il 1977 th at  the State of 
South  Carol ina  made  pa rti al ly  dis ab lin g lung  in ju ry  a compensable conditio n.

The  fa ilu re  of  the  State s to keep  up wi th the advances in  medical 
know ledge wi th respect to byssinosi s and  to reflect in th ei r worke rs’ 
com pensation laws the  changes in hazards know n to be associated 
wi th employme nt in the tex tile indu str y make it  imperat ive  th at  the  
Federal  Government  assume the  responsi bil ity  to provide benefi ts to  the  v ictim s of  byss inosis.

The Congress has recognized its  responsibil ity  wi th resp ect  to the  
victims of  coal miner s’ pneumoconiosis in a com parable situa tion. We 
supp ort the  pri nc iple, as prop osed in H.R . 3480 th at  the Congress  
recognize the same o blig atio n to the  vic tim s o f “ Bro wn L un g” disease.

The repo rt of the  Com mit tee on Educati on  and  La bor on the Fe d­
era l M ine H ea lth  a nd  Safety Ac t of  1969 makes  the  fo llowin g observ a­
tions whi ch are  re lev ant  h er e:

tOne of the compelling reasons  the committee  found it  necessary to include this  program (“Black Lung Benefits” ) in the  bill was the failure  of the States to assume compensation  responsibilities  for the miners covered by t his  program. Sta te laws are  generally remiss in provid ing compensation for individuals who suffer from an occupat ional disease as it is. and only one State—Pennsylvania— provides retroac tive  benefits to individuals d isabled by pneumoconiosis.Also, it is understandable  that  Sta tes which are  not coal-producing have  no wish to assume responsibility for residents  who may have contracted the  ailment  mining coal in ano ther State . The substantial reduct ion in the  num ber of miners actually employed in mines following World  War  II  caused a dispersal of men througho ut the country—many into States which have few, if any, mines. These men took with them an irreversib le disease, but  because of the ir present location are  denied benefits.
The committee  also recognized the problems inherent in requ iring  employers to assume the  cost of compensating indiv idua ls for  occupational diseases con­trac ted  in years past.
The resolu tion of this dilemma, consisten t with  the desperate  financial need of indiv iduals  eligible to receive payments under this  bil l, was the  inevitable in­clusion of section 112(b), and the requirement that  the payments be made from genera l revenues.” (Report on Fede ral Coal Mine Health  and Safety  Act of 1969, Committee on Education  and Labor, U.S. House of Representa tives, 1969, pp. 13-14).
The comp ara bil ity  o f the pli gh t of brown lung  v ictims is manifest . 

State  laws  hav e been grossly  neg ligent  in prov idi ng  com pensation to 
thes e people . State s which are  not cott on consum ing have no wish  to 
assume responsibil ity  fo r res idents  who may  have con tracted the ai l­
ment in  cotton m ills in an oth er  Sta te.
. The  problem s inh ere nt in req uirin g tex tile  emp loyers to assume the  
cost of  com pen sat ing  ind ivi duals  fo r an occupa tion al disease  con­
tra cte d in ye ars  pa st  are no  less formidable  than  in coal min ing.

Fo r these reasons,  the  Am alg am ate d Cl othin g & Texti le Work ers  
Union  u rges  th e Congress to  es tablish  a system of brown lun g benefits 
com parable  to the  blac k lun g benefit prog ram pro vided fo r victims 
of coal min ers ’ pneumoconiosis.

I  believe  th at  completes my stat ement .
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Senator J avits. Thank you very much. We certainly appreciate your 
contribution here. I  have heard with very great interest—although I 
came a little late, having been detained at a session of the Foreign 
Relations Committee—your explanation of your strong position re­
specting brown lung and the analogy with black lung, and we will 
think about that very seriously.

I am sure you also know tha t Senator Williams and I have collabo­
rated in an effort to establish Federal guidelines for workers’ compen­
sation, and though we do not have a current bill in, we are draf ting  
one and considering what should go into it. i

But I assure you tha t one thing will result from all these efforts, 
and th at is a greater recognition of occupational disease as a factor in 
the workers’ health, and a much greate r effort—we do not know yet 
which direction it will take, but we know about NIOSH and we know 
about OSHA—but we will make a measurable advance in sophistica­
tion respecting disease, as it affects workers and their  life span and 
thei r health span, and also methods of avoidance, which are very vital, 
and also methods of compensation, the latte r being what you have so 
very strongly emphasized.

I would also like to call to your at tention as a result of yesterday’s 
hearing a “Guide to the Work-Relatedness of Disease” issued by 
NIOSH, the National Inst itute  for Occupational Safety and Health, 
as being, I  think, a very admirable document, spreading more in for­
mation on the subject than has heretofore been available. I  would urge 
you to study it. And if, as a result of that,  you wish to in any way sup­
plement your  testimony, we will be delighted to have whatever you 
give us.

Mr. Stetin. Thank you very much. Senator Javits. We do have that  
statement. We are very much involved in this problem.

We have two outstanding people in our organization who head up 
this department, George Perkel of New York City and Erik Frumin of 
New York, his assistant.

I just would like to add, I  appreciate on behalf of our organization 
the work you and Senator Williams are doing with respect to estab­
lishing Federal guidelines, because just like we have people who col­
lect social security benefits, they get the same in every part of the 
country, and yet, in unemployment compensation and in workers’ com­
pensation, they do not get the same.

So I commend you for what you are doing. I want to add one thing— 
and I  am sure you know this, but it needs to be underscored—that  any 
benefits that  we are going to ever ge t in the textile industry from the 
bulk of the textile industry—and I refer  to the power structure of that 
industry, based in the South, headed by J. P. Stevens and others like 
them—is by the kind of pressure tha t our organization carries on and 
the kind of pressure th at you and your  committee, headed by Senator 
Williams, is doing, because we believe tha t this is a most serious disease, 
and we recently testified before a committee dealing with the new 
standards, which they say ought to be pu t into effect in 7 years, and 
the argument we heard on the pa rt of industry and the insurance com­
panies was that it is going to cost too much money.

Well, tha t is the argument we heard against social security. We 
heard tha t against unemployment compensation. We heard i t against
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wor kmen’s compensatio n. W e have he ard i t ag ains t every piece of social 
leg isla tion th at  has  ever  been enacted.

An d to the  exten t th at  we ca n wor k with th is  committee,  we intend 
to wor k as a labo r organiz ation  to  do w ha t we can  to help  these victims.

Sena tor  J avits. Well,  we than k you very  much. An d, of  course, no t­
wi thsta nd ing  t hat  k ind  of oppos ition, th a t includes also an tid isc rim i­
nation in employment  st atu tes , we have  passe d these  laws, a nd  we will 
continue to,  I  assure  you.

Mr. Stetin . Of course. Ju st  one more t hin g. You  ta lk  abou t F edera l 
guid elines. W ha t we are  intere sted in is a law sim ila r to  th e black 
lun g law.

Senator  J avits. I u nde rsto od you p erfect ly.
Mr. Stetin . Than k you very much.
[The prep ared  statem ent of  Mr. St et in  fo llo ws :]
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S T A T E M E N T  O F  SO I,  S T E T IN ,
S E NIO R E X E C U T IV E  V IC E P R E S ID E N T  A ND D I R E C T O R , T E X T IL E  D IV IS ION 

A M A L G A M A T ED  C L O TH IN G  AN D T E X T IL E  W O R K ER S U N IO N , A F L -C IO  
B E F O R E  T H E  S U B C O M M IT T E E ON  L A B O R,

S E N A T E  C O M M IT T E E  ON  HUM AN R E S O U R C E S  
JU N E  30 , 197 7

C o tt o n  m i l l  w o r k e r s  in  th e  U n it ed  S ta te s  h a v e  a  s p e c ia l  p r o b le m .

T h ey  a r e  e x p o s e d  to  an  in s id io u s  h a z a r d  on  t h e i r  jo b s . M o s t of  th e m

d o n 't  kn ow  a b o u t th e  h a z a r d . It  is  no t s o m e th in g  th e y  c a n  s e e ,  s m e l l  o r

to u c h . Y et,  a f t e r  y e a r s  of  e x p o s u re , th e  w o r k e r  w il l fi n d  h im s e l f  d is a b le d

by a d i s e a s e  a c q u i r e d  on th e  jo b .

T h e  te c h n ic a l  n a m e  of  th e  d i s e a s e  is  b y s s in o s i s .  T h e  p o p u la r

t e r m  is  "b ro w n  lu n g . " It  is  c h a r a c t e r i z e d  by  a  co u g h , a t ig h tn e s s  p r e s ­

s in g  on  th e  c h e s t  an d  a c o n s ta n t  s t r u g g le  to  b r e a th e .  T o ta l d i s a b le m e n t

a t  an  e a r ly  a g e  is  a f re q u e n t  c o n s e q u e n c e .

W h at is  s p e c ia l  ab o u t th is  p ro b le m  is  th a t u n t i l  r e c e n t ly  h a rd ly

a n y o n e  s e e m e d  to  kn ow  it  e x is te d . T h e  w o r k e r  had  b e e n  a c c u s to m e d  to  

c o u g h in g  in  th e  d u s ty  a tm o s p h e re  of  h is  jo b . W hen  he  f e l t  to o  il l to  w o rk  

h is  d o c to r  g e n e r a l ly  d ia g n o s e d  h is  c o n d it io n  a s  b r o n c h i t i s , e m p h y s e m a

o r  a s th m a .  N o c o n n e c ti o n  w as  m a d e  b e tw e e n  th e  i l ln e s s  an d  th e  a i r

b r e a th e d  by th e  w o rk e r  in  th e  m i l l . A s a r e s u l t ,  he m a d e  no  a p p l ic a t io n  

f o r  W o r k e r s ' C o m p e n s a ti o n . He g e n e r a l ly  w it h d re w  f ro m  th e  l a b o r  f o r c e  

and  had  to  r e ly  on  h is  f a m il y  o r  S o c ia l S e c u r i ty  b e n e f i ts  fo r  s u p p o r t .

B y s s in o s i s  h a s  lo ng  b e e n  kn ow n a s  a s e r io u s  in d u s t r i a l  d i s e a s e

of c o tt o n  m i l l  w o r k e r s  th ro u g h o u t th e  w o r ld . It  had  b e e n  d e s c r ib e d  in  

m a n y  s c ie n t i f ic  s tu d ie s  p e r fo r m e d  in th e  19 th  an d f i r s t  h a lf  o f th e  20 th  

c e n tu r y .  It  w as  o f f ic ia l ly  r e c o g n iz e d  a s  an  o c c u p a ti o n a l d i s e a s e  in G r e a t
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B r i t a in  a s  lo ng  a g o  a s  19 40  w hen  th e B y s s in o s i s  A c t w as  a d o p te e . H ow ­

e v e r ,  in  th e  U n it ed  S ta te s ,  a s tu d y  in  19 33  by  th e  P u b l ic  H e a l th  S e r v ic e  

of w o r k e r s  in  a  c o tt o n  m il l  in  a s o u th e rn  c i ty  y ie ld e d  n e g a t iv e  r e s u l t s .

A s a r e s u l t  th e  c o n c lu s io n  w as  re a c h e d  th a t  " in  th e  U n it e d  S ta te s  . . .

th e  p ro b le m  of  s e r io u s  d u s t  d i s e a s e  ar r. ong  c o tt o n  w o r k e r s  is  h a r d ly  know n

to  e x i s t .  " (P u b li c  H e a lt h  B u ll e ti n  N o. 297, A R e v ie w  of  th e  1 i t e r a t u r c

R e la ti n g  to  A ffe c ti o n s  of  th e  R e s p i r a to r y  T r a c t  in  I n d iv id u a ls  E x p o s e d  to

C o tt o n  D u s t,  19 47 , p. 71)

T h is  c o n c lu s io n  d is c o u ra g e d  f u r th e r  r e s e a r c h  u n ti l th e  19 & 0s . In

196 1,  B r i t i s h  in v e s t ig a to r s  c o n d u c te d  a s tu d y  in tw o A m e r ic a n  m i l l s  in  an  

e f fo r t  to  d i s c o v e r  ho w  b y s s in o s is  cou ld  be  a b s e n t  h e r e  w h en  it  p re se n te d .

a s e r io u s  p ro b le m  in  th e  U n it ed  K in g d o m . T h e y  fo und  th a t  w h il e  d u s t  c o n ­

c e n t r a t io n s  in  th e  A m e r ic a n  m i l l s  w e re  lo w e r  th a n  in  c o m p a r a b le  B r i t i s h

m i l l s ,  b y s s in o s is  d e f in i te ly  e x is te d  am o n g  th e  A m e r ic a n  c o tt o n  m il l

w o r k e r s  e x p o s e d  to  d u s t .

I t w as  n o t u n t i l  D e c e m b e r  19f>3 th a t  th e  P u b l ic  H e a l th  S e r v ic e

p u b li c ly  r e p o r te d  th a t  i t s  e a r l i e r  s tu d y  had  b e e n  in  e r r o r .  M r . C h a r le s

C . Jo h n s o n , J r .  , A d m in i s t r a to r  o f th e  C o n s u m e r  P r o t e c t io n  an d  E n v i r o n ­

m e n ta l  H e a lt h  S e rv ic e  (P u b li c  H e a l th  S e rv ic e )  m a d e  th e  fo ll o w in g  s t a te m e n ts

" F o r  y e a r s ,  it  h a s  b een  m a in ta in e d  by  m a n y  
th a t b y s s in o s i s  - th e  lu n g  d i s e a s e  c a u s e d  by  in ­
h a li n g  c o tt o n  d u s t  - w as  no t a p r o b le m  fo r  
A m e r ic a n  te x t i le  w o r k e r s .  In  B r i t a i n ,  w h e re  
t e x t i le  p la n ts  u s e  A m e r ic a n  c o t to n , b y s s in o s i s  
h a s  b e e n  r e c o g n iz e d  a s  a s e r io u s  p r o b le m .
T h e r e  h a s  n e v e r  b e e n  a th o ro u g h  s tu d y  of  th e  
h e a l th  of  A m e r ic a n  t e x t i l e  w o r k e r s  b u t fo r  s o m e  
r e a s o n  - l a r g e ly ,  I b e l ie v e , on  th e  b a s i s  o f X - r a y



228

- 3 -

s tu d ie s  m a d e  y e a r s  ag o  - w e h av e  h ad  th e  c o m ­
f o r ta b le  il lu s io n  th a t  b y s s in o s is  w as  no t a t h r e a t  
to  A m e r ic a n  w o r k e r s .

"N ow , th e  s c i e n t i s t s  in  o u r  o c c u p a ti o n a l h e a l th  
p r o g ra m  te l l  m e , we fi nd  th is  is  f a r  f r o m  th e  t r u th .
R e c e n t  s tu d ie s  h a v e  sh ow n a  h ig h  in c id e n c e  of  
b y s s in o s i s  a m o n g  te x t i le  w o r k e r s  h e r e  in  th e  U n it e d  
S ta te s .  In  one m i l l ,  e m p lo y in g  50 0 p e o p le , 12 p e r ­
c e n t  w e re  fo und to  h av e  th e  d i s e a s e ,  w it h  30  p e r c e n t  
of th o s e  in  th e  c a rd in g  r o o m  a f fe c te d . In  th e  A tla n ta  
p e n i t e n t i a r y  m i l l ,  26 p e r c e n t  of  th o s e  in  th e  c a r d in g  
and  s p in n in g  ro o m s  w e re  v ic t im s  of  th e  d i s e a s e .
S o c ia l S e c u r i ty  d i s a b i l i ty  r e c o r d s  b e a r  ou t th is  f in d ­
in g  - -  a r e c e n t  P H S  s tu d y  sh o w ed  a s ig n i f ic a n t  e x c e s s  
of c h ro n ic  b r o n c h i t is  an d e m p h y s e m a  a m o n g  te x t i l e  
w o r k e r s  a s  c o m p a re d  w it h  th e  g e n e r a l  p o p u la ti o n .

" B y s s in o s i s  is  a s e r io u s  d i s e a s e ,  p r o g r e s s in g  
f r o m  'M o n d ay  m o rn in g  c h e s t  t i g h tn e s s ' in  i t s  e a r l i e s t  
s t a g e s ,  to  c h ro n ic  b r o n c h i t is  and  e m p h y s e m a , w h ic h  
c a u s e  p e rm a n e n t  d i s a b i l i ty . " (S p e ech  a t  a C o n fe r e n c e  
on  Im p ro v in g  th e  P h y s ic a l  E n v ir o n m e n t  of  th e  S o u th ,
A t la n ta , G e o rg ia , D e c e m b e r  17 , 19 68 )

N u m e ro u s  s tu d ie s  by  in d e p e n d e n t s c i e n t i s t s  h a v e  s in c e  fo und a

h ig h  in c id e n c e  of  b y s s in o s i s  w h e r e v e r  r a w  c o tt o n  is  o p e n e d , p r o c e s s e d  an d

sp u n  in to  y a rn .

A s tu d y  c o n d u c te d  in  19 70  - 71 by  th e  D uke U n iv e r s i ty  M e d ic a l

C e n te r  in  c o n ju n c ti o n  w it h  th e  N o r th  C a ro l in a  S ta te  B o a rd  of  H e a l th  of  s o m e  

3 ,0 0 0  w o r k e r s  in  N o r th  C a ro l in a  c o tt o n  an d  s y n th e ti c  t e x t i le  m i l l s  h a s  

c l e a r l y  e s ta b l is h e d  th e  f a c t th a t  b y s s in o s i s  is  a s e r io u s  o c c u p a t io n a l  d i s e a s e

am o n g  te x t i l e  w o r k e r s  in th e  U n it e d  S ta te s  (M e rc h a n t , J .  A . ,  e t a l . , "D o s e

R e s p o n s e  S tu d ie s  in C o tt o n  T e x t il e  W o r k e r s , "  J o u r n a l of  O c c u p a ti o n a l

M ed ic in e , M a rc h  1 9 7 3 .)

T h is  s tu d y  fo und b y s s in o s i s  p r e v a le n c e  a m o n g  c o t to n  w i l l  w o r k e r s
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of  38% in p re p a ra ti o n  o p e ra ti o n s  (o pe ni ng , pi ck in g and ca rd in g ) and 15% in 

yarn  p ro ducti on  (s p in n in g , w in di ng , tw is ti n g , sp ooli ng , w arp in g ).

In  li g h t of  the in o rd in a te ly  hi gh  r a te s  of p re v a le n c e  of b y s s in o s is  

am ong a c ti v e ly  em plo yed  cotton  m il l w o rk e rs  it  is  ev id en t th a t m an y  th o u -

► sa n d s of  th e se  w o rk e rs  fa ce  th e li ke li hood  of  d is a b il it y  a f te r  lo n g - te rm  e x ­

p o su re  to  cotton  d u st . A re c e n t st udy in  C olu m bia , S.  C . , by  D r. A rc nd

•  B ouhuys,  d i r e c to r  of the Yal e U n iv e rs it y  Lun g R e s e a rc h  C e n te r , h as e s ­

ta b li sh ed  th a t cotton  te x ti le  w o rk e rs  su ff e r f ro m  d is a b li n g  lu ng  d is e a s e

in su b s ta n ti a l n u m b ers , ev en  if th ey  ha ve  n e v e r  sm oked c ig a r e t te s . Am on g

s m o k e rs , th e re  w e re  ad d it io n a l c a s e s  of to ta l d is a b il it y , bu t th e  e ff ec t of

ex p o su re  to  cotton  d u st was  m o re  im p o rt an t in d e te rm in in g  th e ev en tu al

d is a b il it y : "C h ro n ic  lung  d is e a s e  am on g co tt o n  te x ti le  w o rk e rs  is  obv io usl y  

an  im p o rt a n t public h ea lt h  p ro b le m . Amon g th o se  who  r e t i r e d  b e fo re  age 

65 , 18% gav e ch es t sy m p to m s as th e p ri m e  re a so n  . . . On th e  b a s is  of 

th e s e  d a ta , an d of em plo ym en t f ig u re s  in th e U .S . co tt o n  te x ti le  in d u str y ,

we  ha ve e s ti m a te d  th a t 35,  000 m en  and w om en  in  th e U .S . su ffe r  fr o m

d is ab li n g  lu ng  fu nc ti on  lo ss  a s  a r e s u l t  of th e i r  w ork  in  co tt o n  te x ti le  m il ls . 

T h is  f ig u re  m ay  be  to o low, si n ce  we u n d e re s ti m a te  th e  p re v a le n c e  of 

c h ro n ic  lu ng  d is e a s e  am on g th e to ta l popula ti on  of  w o rk e rs  a t r i s k .  " 

(B ouhuys,  A. , et  _al. , "E p id em io lo g y  of C h ro n ic  L un g D is e a se  in a C otton 

T ex ti le  C o m m u n it y ,"  Lun g,  a ccep te d  fo r p u b li ca ti o n , M ay  19 77).

M r.  R alp h N ad er has re p o rte d  th at  "t ak in g  a c ti v e  an d r e ti r e d

co tt o n  te x ti le  w o rk e rs  to g e th e r,  it  is  hig hly  p ro b a b le  th a t o v e r 100,0 00

p e rso n s  a r c  su ff e ri n g  fr o m  b y ss in o s is  in th is  c o u n tr y ."  (L e t te r  to  Hon .
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R o b c r t  F in c h , A u g u s t 9, 19 69 , r e p r in te d  in  C o n g r e s s io n a l  R e c o rd ,  A u g u s t 

11 , 19 69 , H . 72 73 )

In  v ie w  of th e s e  e s t im a te s ,  we in  th e  A m a lg a m a te d  C lo th in g  and  

T e x t il e  W o r k e r s  U n io n  w e re  i n te r e s te d  in  f in d in g  ou t ho w  m a n y  of  th e s e  

d is a b le d  w o r k e r s  w e r e  r e c e iv in g  b e n e f i ts  u n d e r  th e  S ta te  W o r k e r s ' 

C o m p e n s a ti o n  L a w s . In A p r i l  19 70  we w ro te  to  th e  a g e n c ie s  a d m in i s te r in g  

th e s e  la w s  in  th e  tw e n ty  S ta te s  in  w h ic h  c o tt o n  t e x t i l e s  a r e  m a n u f a c tu re d

to  in q u ir e  a b o u t th e  s t a tu s  of  b y s s in o s i s  in  t h e i r  S ta te s .

W e r e c e iv e d  r e p l i e s  f ro m  n in e  S ta te s , in c lu d in g  th e  C a ro l in a s ,

w h ic h  a r e  th e  l a r g e s t  te x t i le  S ta te s . S e v e r a l  o f th e  S ta le s  in d ic a te d  th a t  

b y s s in o s is  v ic t im s  m ig h t be  e l ig ib le  fo r  b e n e f i ts  if  th e y  co u ld  p ro v e  th a t  

b y s s in o s is  w a s  " a  d i s e a s e  p e c u l ia r  to  th e  t r a d e  o r  o c c u p a t io n "  a n d  th a t  

it  " a r o s e  ou t of  an d  in  th e  c o u r s e  o f e m p lo y m e n t ."  Y e t none  of  th e  S ta te s  had  

a r e c o r d  o f a b y s s in o s i s  v ic t im  h a v in g  b e e n  a w a rd e d  b e n e f i ts  u n d e r  th e  

S ta te  W o r k e r s ' C o m p e n s a ti o n  L aw , and  th a t  r e c o r d  r e m a in s  to  th is  d a y .

T h e  f a c t  th a t  none  o f th e m a n y  th o u s a n d s  of  p e r s o n s  w ho h a v e  b e e n

d is a b le d  by  b y s s in o s i s  h av e  b een  a w a rd e d  b e n e f i ts  u n d e r  th e  S ta te  W o rk ­

e r s '  C o m p e n s a t io n  L aw s is  a c l e a r  in d ic tm e n t  of  th e  p r e s e n t  s y s te m .

I t d e m o n s t r a t e s  th e  in a b il it y  of  th e  S ta te  L a w s  to  s e r v e  th e  n e e d s  of  a

l a r g e  g ro u p  of  A m e r ic a n  w o r k e r s  w ho  h a v e  s u f f e re d  a d is a b l in g  d i s e a s e

in  th e  c o u r s e  of t h e i r  e m p lo y m e n t.

T h e  i n c r e a s e s  in  m e d ic a l  k n o w le d g e  in  r e c e n t  y e a r s  h a v e  no t

b e e n  r e f l e c te d  in  th e  a d m in i s t r a t iv e  p r o c e d u r e s  of  th e  S ta te  W o r k e r s



C o m p e n s a ti o n  a g e n c ie s . In  th e  l ig h t  of  th e  c l e a r ly  e s ta b l i s h e d  s c ie n t i f i c  

f in d in g s  th a t  b y s s in o s i s  is  an  o c c u p a ti o n a l d i s e a s e  th a t  a r i s e s  ou t of  

e m p lo y m e n t in  w h ic h  th e  w o rk e r  is  e x p o s e d  to  c o tt o n  d u s t , a  d is a b le d  

c o tt o n  m i l l  w o rk e r  sh o u ld  n o t h a v e  to  s h o u ld e r  th e  b u rd e n  of  p ro v in g  th a t

h is  lu ng  d i s e a s e  is  d ue  to  s u c h  e m p lo y m e n t .

A  r e b u t ta b le  p r e s u m p t io n  sh o u ld  be e s t a b l is h e d  by  la w  - s i m i l a r  

to  th e  p ro v is io n  in  th e  p ro p o s e d  " B ro w n  L u n g  B e n e f i ts  A c t"  ( H .R . 34 80 ) 

in t ro d u c e d  by  C o n g r e s s m a n  B u r to n  - th a t  10 y e a r s  o f e m p lo y m e n t  in v o lv in g  

e x p o s u re  to  c o tt o n  d u s t  c o n s t i tu te s  p ro o f  th a t  a  d is a b li n g  lu n g  d i s e a s e  is

d u e  to  s u c h  e m p lo y m e n t.

T h is  p r o v is io n  is  n e c e s s a r y  to  p r e v e n t  d is a b le d  w o r k e r s  f ro m  

b e in g  p e n a li z e d  a s  a r e s u l t  of  th e  f a i lu r e  o f p h y s ic ia n s  to  d ia g n o s e  b y s s in o s i s  

p r o p e r ly .  S in c e  th e  s y m p to m s  of  th is  d i s e a s e  ( c h e s t  t i g h tn e s s ,  b r e a t h ­

l e s s n e s s ,  p e r s i s t e n t  c o u g h , d e c r e a s e d  v e n t i l a to r y  c a p a c i ty  of  th e  lu n g s )  

a r c  s i m i l a r  to  th o s e  of  c h ro n ic  b r o n c h i t i s ,  e m p h y s e m a , and  a s th m a , th e.  

p h y s ic ia n  is  li k e ly  to  d ia g n o s e  th e  c o n d it io n  a s  one of  th e s e  d i s e a s e s  r a t h e r  

th a n  b y s s in o s i s .  A s  n o te d  by  D r . B o u h u y s ," p h y s ic ia n s  a r c  u n a w a re  of  th e  

o c c u p a t io n a l  o r ig in  of  th e  d i s e a s e  w hen  f o r m e r  t e x t i l e  w o r k e r s  d ie  of 

r e s p i r a t o r y  f a i l u r e .  " ( " C o n tro l  o f E n v ir o n m e n ta l  L u n g  D i s e a s e ,  " T h e  

N ew  E n g la n d  J o u r n a l  of  M e d ic in e , S e p te m b e r  10 , 1970, p . 577).

T h u s , w h il e  th e  s c ie n t i f ic  ccm m u n it y  h a s  fu l f i l le d  i ts  m a n d a te  

d u r in g  th e  p a s t  10 y e a r s ,  th e  m e d ic a l  c o m m u n it y  h a s  n o t k e p t p a c e . F e w  

p h y s ic ia n s  in  t e x t i le  a r e a s  m a k e  a d e q u a te  u s e  of  o c c u p a t io n a l  h i s to r y  in
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d ia g n o s in g  d is a b li n g  lu ng  d i s e a s e s .  N e i th e r  th e  p a s s a g e  of  t im e  n o r  th e

d e te r m in e d  e f fo r t s  of  b y s s in o s is  v ic t im s  h a v e  s u c c e e d e d  in  r e v e r s i n g  th e  

r e lu c ta n c e  of  p h y s ic ia n s  in  te x t i le  c o m m u n it ie s  to  d ia g n o s e  o c c u p a t io n a l

d i s e a s e .

C h a n g e s  in  te c h n o lo g y  h a v e  c o n tr ib u te d  to  th e  g ro w in g  p r o b le m  

of b y s s in o s i s .  T h e  t r a n s f o r m a t io n  in  th e  h a r v e s t in g  of  c o tt o n  w ro u g h t by

th e  m e c h a n ic a l  p ic k e r  h a s  r e s u l t e d  in  in c r e a s in g  a m o u n ts  o f t r a s h  in  th e

b a le d  c o tt o n  w h ic h  is  th e  ra w  m a t e r i a l  of  th e  c o tt o n  te x t i l e  m i l l .  A

co m p o n en t of  th is  t r a s h  (b ra c t)  is  b e li e v e d  to  c o n ta in  th e  c a u s a t iv e  a g e n t

o f th e  d i s e a s e .

A n o th e r  m a jo r  d e v e lo p m e n t a f fe c ti n g  th e  d u s t  e x p o s u re  of  c o tt o n

m i l l  w o r k e r s  h a s  b e e n  th e  u se  of  h ig h - s p e e d  c a rd in g  m a c h in e s , w h ic h

c a n  g e n e r a te  m o r e  f in e  d u s t th an  th e  s lo w e r  m a c h in e s  w h ic h  th e y  r e ­

p la c e d . In d e e d , p r o c e s s in g  s p e e d s  in  v i r tu a l ly  a l l  th e  y a rn  p r e p a r a t io n

and  p ro d u c ti o n  o p e r a t io n s  h a v e  b e e n  a c c e le r a t e d ,  f r e q u e n tl y  w it h  l i t t l e

p a r a l l e l  e f fo r t  to  c a p tu r e  o r  c o n t r o l  d u s t  e m is s io n s .

E f f o r t s  to  r e d u c e  w o rk e r  e x p o s u re  h a v e  b e e n  m in im a l .  D e s p i te

th e  s p e c i f ic  c o n c e r n  fo r  b y s s in o s is  e x p r e s s e d  by  th e  S e n a te  I a b o r  C o m ­

m i t t e e  in  i ts  R e p o r t  of  th e  O c c u p a ti o n a l S a fe ty  an d H e a lt h  A ct

in  197 0,  th e  U .S . D e p a r tm e n t  of  l a b o r  m a d e  no  f o rm a l  m o v e  u n t i l  1976  to

r e v i s e  an  a d m i t te d ly  in a d e q u a te  s ta n d a rd  fo r  c o tt o n  d u s t  e x p o s u re .

T h is  u n w a r r a n te d ,  in h u m an  d e la y  w as  no  d o u b t p a r t ly  d u e  to  p o l i t ic a l

i n t e r f e r e n c e  on  th e  p a r t  01 th e  N ix on  a d m in i s t r a t i o n  w h ic h  w a s  r e v e a le d

in  th e  W a te r g a te  in v e s ti g a t io n .
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F u r t h c r  d e la y  in p r o te c t in g  c o tt o n  t e x t i le  w o r k e r s  is  p ro m is e d

by  O S H A 's  new ly  p ro p o s e d  s ta n d a rd , w h ic h  w ould  g iv e  e m p lo y e r s  se v e n

y e a r s  to  co m p ly  w it h  a s a f e r  e x p o s u re  l im i t .  T h e  r a t i o n a l e  fo r  th is

d e la y  is  b a s e d  upon OS HA  a s s e s s m e n t  o f th e  s o - c a l l e d  " In f la t io n a r y

I m p a c t"  of  th e  p ro p o s e d  s ta n d a rd . T h is  a s s e s s m e n t ,  r e q u i r e d  of  OS HA

u n d e r  th e  E x e c u ti v e  O r d e r  11 82 1, r e n e w e d  in  th e  c lo s in g  d a y s  of  th e

F o r d  A c m in i s t r a t io n , is  c l e a r ly  i l le g a l  and  c o u n te r  to  th e  p u r p o s e s  of

th e  A c t.  I t  w as th e  in te n t of  C o n g re s s  to  p r o te c t  w o r k e r s  f ro m  an

e p id e m ic  of  o c c u p a ti o n a l d i s e a s e s ,  n o t to  w a s te  O S H A 's  l im i te d  r e ­

s o u r c e s  on  c o ld -b lo o d e d  c a lc u la t io n s  of  a l le g e d  " c o s t s  and  b e n e f i t s "

w h ic h  a r e  no t m e a s u ra b le  in an y  c a s e .

In  e s s e n c e ,  su c h  m a n e u v e r s  a r e  n o th in g  bu t ko w to w in g  to  in ­

d u s t r y 's  c u s to m a ry  c la im s  of  " p o v e r ty "  o r  " i n t e r f e r e n c e "  w hen  fa c e d

w it h  w o r k e r  o r  g o v e rn m e n t  d e m a n d s  to  p la c e  p e o p le  b e fo re  p r o f i t s .

In  r e c e n t  y e a r s ,  th e s e  c la im s  h a v e  a c h ie v e d  a  v e n e e r  of  r e s p e c ta b i l i t y

a s  th e y  h a v e  b e e n  take n up  by  th e  C o u n c il  on  W ag e  and  P r i c e  S ta b i l i ty .

N e v e r  h a s  th e r e  b een  an  o f f ic ia l bo dy so  d e v o id  of  h u m a n e  p u r p o s e . O ne

w o n d e r s  if  th e  N a ti o n a l L a b o r  R e la ti o n s  A ct - - o r  e v e n  th e  E m a n c ip a t io n

P r o c la im a t io n  - -  w ould  h a v e  s a t is f ie d  t h e i r  c r i t e r i a  fo r  " c o s t - e f f e c t i v e n e s s .1

No  dou b t th e  s a m e  in d u s try  s lo g a n s  w il l be  p r o c la im e d  if th e

le g i s l a t io n  p ro p o s e d  by  C o n g r e s s m a n  B u r to n  (H .R . 3480) is  g iv e n

s e r io u s  c o n s id e ra t io n :  " I t w il l pu l th e  e n t i r e  c o tt o n  in d u s t r y  o u t of  b u s i ­

n e s s ; "  "w e c a n 't  c o m p e te  in te r n a t io n a l ly ; "  " th e  p ro b le m  is  go in g  to
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bc so lv e d  on  th e  s t a te  l e v e l ; "  " th e  c u r r e n t  s t a te  l e g i s l a t io n  is  s u f f ic ie n t .  "

T h e s e  t i r e d  s lo g a n s  c a n n o t w it h s ta n d  th e  l ig h t  of  p u b li c  s c r u t in y .  

T h e  t e x t i le  in d u s t r y  h a s  fo r  d e c a d e s  a m a s s e d  p r o f i t s  by  k e e p in g  w a g e s  

dow n an d  w o rk in g  c o n d it io n s  in to le r a b le . E v e n  no w  a s  m a n y  m i l l s  a r e  

m o d e rn iz in g  - -  w it h  a t te n d a n t  im p ro v e m e n ts  in  th e  w o rk  e n v i r o n m e n t  - -  

th e  i n d u s t r y 's  l e a d e r s  a r e  r e fu s in g  to  a d m i t  th e  o b v io u s  f e a s ib i l i ty  of  ne w  

h e a l th  r e g u la t io n s .  A s r i s in g  l a b o r  c o s t s  f o r c e  t e x t i le  e m p lo y e r s  to  in v e s t 

in  m o re  p ro d u c ti v e  an d p r o f i ta b le  te c h n o lo g y , th e  s a m e  e m p lo y e r s  d e n o u n c e  

th e  " t h r e a t "  of  u n io n is m . S uch  r e a c t i o n a r y  p o s tu r in g  w ou ld  be  m e r e ly  

t i r e s o m e  w e re  it  no t f o r  th e  un to ld  c o s t  to  w o r k e r s  in  i l l - h e a l t h ,  d i s c r i m ­

in a ti o n , f e a r  an d p o v e r ty . An  in d u s t r y  w h ic h  h a s  c o v e te d  a c h ro n ic  la w ­

b r e a k e r  li k e  J .  P . S te v e n s  c a n n o t be  r e l i e d  upon  to  a c c u r a t e ly  g au g e  it s  ow n 

b e s t  i n t e r e s t s .  S o m e in d u s try  s p o k e s m e n  a c tu a l ly  c o m p la in  th a t  in c r e a s in g  

p ro d u c t iv it y  and  c le a n in g  up  th e  w o rk p la c e  w il l r e q u i r e  th e m  to  b o r ro w  

m o n e y  f ro m  o u ts id e  s o u r c e s !  W hat  is  th e  p u rp o s e  of  th e  b a n k in g  s y s te m , 

in d e e d  of th e  p r iv a te  e n t e r p r i s e  s y s te m , if  no t to  p ro v id e  th e  r e s o u r c e s  

to  a c c o m p l is h  th e s e  g o a ls ?

A s id e  f ro m  f in a n c ia l  m a t t e r s ,  t e x t i l e  in d u s t r y  m e d ic a l  s p o k e s m e n  

m a k e  b ro a d  c la im s  s e e k in g  t o  m in im iz e  th e  s e r i o u s n e s s  of  th e  b y s s in o s i s  

p r o b le m  i t s e l f .  Such  c la im s  m u s t  be  r e c o g n iz e d  fo r  w h a t th e y  a r e :  u n ­

s u b s ta n t i a te d , s e l f - s e r v in g  s ta te m e n ts  w h ic h  fl y  in  th e  f a c e  of  th e  fi n d in g s  

of  in d e p e n d e n t s c i e n t i s t s  in  th is  c o u n try  an d a b r o a d . C o n s id e r  th e  s t a t i s ­

t i c s  fo und by th e  e m in e n t D r . B o u h u y s , w ho f i r s t  d e m o n s t r a te d  th e  e x is te n c e
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of a b y s s in o s is  e p id e m ic  in  A m e r ic a n  c o tt o n  m i l l s  no  l e s s  th a n  10 y e a r s  

a g o . H is  e s t im a te  th a t  3 5 ,0 0 0  r e t i r e d  c o tt o n  t e x t i le  w o r k e r s  a r c  to ta l ly  

d is a b le d  is  p a r t i c u l a r ly  sh o c k in g  w hen  s e e n  in  th e  a b s e n c e  o f a n y  o f f ic ia l  

a w a r d s  fo r  b y s s in o s i s  by  th e  I n d u s t r i a l  C o m m is s io n s  of  N o r th  o r  S o u th  

C a ro l in a .-  In  f a c t , it  w as no t u n ti l A p r il  19*77 th a t  th e  s t a te  o f S o u th  

C a ro l in a  m a d e  p a r t i a l ly  d is a b li n g  lu ng  in ju ry  a  c o m p e n s a b le  c o n d i t io n .

T h e  f a i lu r e  of  th e  S ta te s  to  k e e p  up  w it h  th e  a d v a n c e s  in  m e d ic a l  

k n o w le d g e  w it h  r e s p e c t  to  b y s s in o s is  an d to  r e f l e c t  in  t h e i r  W o r k e r s ' 

C o m p e n s a ti o n  L a w s  th e  c h a n g e s  in  h a z a r d s  know n  to  be a s s o c i a t e d  w it h  

e m p lo y m e n t in th e  t e x t i le  in d u s try  m a k e  it  im p e r a t iv e  t h a t  th e  F e d e r a l  

G o v e rn m e n t  a s s u m e  th e  r e s p o n s ib i l i ty  to  p ro v id e  b e n e f i t s  to  th e  v ic t im s  

of b y s s in o s i s .  T h e  C o n g re s s  h a s  r e c o g n iz e d  i ts  r e s p o n s ib i l i t y  w it h  r e s p e c t  

to  th e  v ic t im s  of c o a l m i n e r s ' p n e u m o c o n io s is  in  a  c o m p a r a b le  s i tu a t io n . 

W e s u p p o r t  th e  p r in c ip le ,  a s  p ro p o s e d  in  H .R .  34 80 th a t  th e  C o n g r e s s  

r e c o g n iz e  th e  s a m e  o b li g a ti o n  to  th e  v ic t im s  of  " b ro w n  lu n g "  d i s e a s e .

T h e  R e p o r t  of  th e  C o m m it te e  on  E d u c a t io n  and  L a b o r  on  th e  

F e d e r a l  M in e  H e a lt h  an d  S a fe ty  A c t of  19 69  m a k e s  th e  fo ll o w in g  o b s e r v a ­

t io n s  w h ic h  a r e  r e le v a n t  h e r e :

"O ne of  th e  c o m p e ll in g  r e a s o n s  th e  c o m m i t te e  
fo und  it  n e c e s s a r y  to  in c lu d e  th is  p r o g r a m  ( " B la c k  
L ung  B e n e f i ts " )  in  th e  b i l l  w as  th e  f a i l u r e  o f th e  
S la te s  to  a s s u m e  c o m p e n s a t io n  r e s p o n s i b i l i t i e s  f o r  
th e  m in e r s  c o v e re d  by  th is  p r o g r a m .  S ta le  la w s  a r e  
g e n e r a l ly  r e m i s s  in p ro v id in g  c o m p e n s a t io n  f o r  in ­
d iv id u a ls  w ho  s u f f e r  f ro m  an  o c c u p a t io n a l  d i s e a s e  a s  
it  i s ,  and  on ly  on e S ta te  - P e n n s y lv a n ia  - p r o v id e s  
r e t r o a c t i v e  b e n e f i ts  to  in d iv id u a ls  d i s a b le d  b y  p n e u m o c o n -  
io s i s .
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"A ls o , it  is  u n d e r s ta n d a b le  th a t S ta te s  w h ic h  
a r c  no t c o a l - p ro d u c  ing h av e  no  w is h  to  a s s u m e  r e s p o n ­
s ib i l i ty  fo r  r e s id e n t s  w ho  m a y  h a v e  c o n t r a c te d  th e  a i lm e n t  
m in in g  c o a l in a n o th e r  S ta te . T h e  s u b s ta n t ia l  r e d u c t io n  
in  th e  n u m b e r  of  m in e r s  a c tu a l ly  e m p lo y e d  in rr in e s  
fo ll o w in g  W o rld  W ar II  c a u s e d  a d i s p e r s a l  of  m en  th r o u g h ­
ou t th e  c o u n try  - m a n y  in to  S ta te s  w h ic h  h a v e  fe w , if  an y , 
m in e s .  T h e s e  m en  to o k  w it h  th e m  an  i r r e v e r s i b l e  d i s e a s e ,  
b u t b e c a u s e  of  th e i r  p r e s e n t  lo c a t io n  a r e  d e n ie d  b e n e f i t s .

"T h e  c o m m it te e  a l s o  r e c o g n iz e d  th e  p ro b le m s  
in h e r e n t  in  r e q u i r in g  e m p lo y e r s  to  a s s u m e  th e  c o s t  of  
c o m p e n s a t in g  in d iv id u a ls  fo r  o c c u p a ti o n a l d i s e a s e s  c o n ­
t r a c t e d  in  y e a r s  p a s t .

" T h e  r e s o lu t io n  of  th is  d i le m m a , c o n s i s t e n t  w it h  
th e  d e s p e r a te  f in a n c ia l  n e e d  of in d iv id u a ls  e l ig ib le  to  r e ­
c e iv e  p a y m e n ts  u n d e r  th is  b i l l , w as  th e  in e v it a b le  in c lu ­
s io n  o f s e c t io n  112 (b ), and  th e  r e q u i r e m e n t  th a t th e  p a y ­
m e n ts  be  m a d e  f ro m  g e n e r a l  r e v e n u e s . " (R e p o r t  on  
F e d e r a l  C o a l M in e  H e a lt h  an d  S a fe ty  A ct of  19 69 , C o m m it te e  
on  E d u c a t io n  an d L a b o r , U .S . H o u se  of  R e p r e s e n ta t iv e s ,
196 9,  pp . 13-1 4)

T h e  c o m p a r a b i l i ty  o f th e  p li g h t of  "b ro w n  lu n g "  v ic t im s  is  m a n i ­

f e s t .  S ta te  la w s  h a v e  been  g r o s s ly  n e g l ig e n t  in  p ro v id in g  c o m p e n s a t io n  to  

th e s e  p e o p le . S ta te s  w h ic h  a r e  n o t c o t to n -c o n s u m in g  h a v e  no  w is h  to  a s s u m e  

r e s p o n s ib i l i t y  fo r  r e s id e n t s  w ho  r r a y  h a v e  c o n t r a c te d  th e  a i lm e n t  in  co tt o n  

m i l l s  in  a n o th e r  S ta te . T he  p ro b le m s  in h e r e n t  in  r e q u i r in g  te x t i l e  e m p lo y ­

e r s  to  a s s u m e  th e  c o s t  of  c o m p e n s a t in g  in d iv id u a ls  fo r  an  o c c u p a ti o n a l 

d i s e a s e  c o n t r a c te d  in  y e a r s  p a s t  a r e  no  l e s s  f o rm id a b le  th a n  in  c o a l m in in g .

F o r  th e s e  r e a p o n s  th e  A m a lg a m a te d  C lo th in g  an d  T e x t i le  W o rk e r s  

U n io n  u r g e s  th e  C o n g r e s s  to  e s t a b l i s h  a s y s te m  of B ro w n  L ung  B e n e f it s  

c o m p a r a b le  to  th e  B la c k  L ung  B e n e f i t  p r o g r a m  p ro v id e d  fo r  v ic t im s  of

c o a l  m i n e r s ' p n e u m o c o n io s is .



237

Sena tor  J avits. T ha nk  you.
Ou r n ex t w itness is P rof. Pe te r S.  B ar th , o f th e D epart men t of  Ec o­

nomics,  the  Un ive rsi ty of Connecticu t. Profe sso r Bar th , would you 
go forw ard in any  way that  you wish. We hope th at  you will , because 
wre have  a  l ong  l ist  o f witnesses, tr y  to confine your  s tat em ent in chief 
to 10 minutes, a nd  we wil l accep t fo r th e reco rd the  en tire s tat em ent as 
you have presented it  to th e committee.

STATEMENT OF PROF. PETER S. BARTH, DEPARTMENT OF EC0- 
. NOMICS, THE UNIVERSITY OF CONNECTICUT

Dr.  Bartii. I  will tr y  to  do tha t, Senator.  T ha nk  you.
In  1971-72, the  Na tional Com miss ion on State  Work me n’s Com-

* pen sat ion  Law s launched a sub sta nti al inq uir y int o the  con ditions  o f 
these  pro gra ms .

For  a va rie ty of reasons, the Comm ission  alo ng  w ith  its  st aff—and
1 bear some responsibil ity  fo r t ha t—and  its contr act ors  gave vi rtu al ly  
no a tte nti on  to the mat te r o f work- related diseases.

To remedy th is s hor tcomin g in ou r knowledge, I  began  a st udy a bout
2 years  ag o into  this  area , u nder t he  auspices o f the  In te rd ep ar tm en ta l 
Work ers ’ Compensatio n Task Force. Th e rep ort  th at  I  prepared  for 
them is completed, alth ough I am cu rre nt ly  ad din g a ch ap ter th at  
w’ill desc ribe  Eu ropean  app roache s to the  com pensation of  occupa­
tio nal diseases.

Unfor tuna tel y,  th e rep ort  is quit e length y. A copy of  i t, however , is  
ava ilab le to mem bers of  the comm ittee , and yo ur  staf f has  it. I will  
no t t ry  to summ arize it here.  Inste ad , I will con cen tra te on what I  con ­
sid er to be the  most serio us and  difficult problem s in th is area, p ri ­
ma rily  the  gap between the  exten t of the disease problem  and  the  
number o f cla ims  th at  are  being  compensa ted.

Sena tor  J avits. May I ask, Profe ssor  Bar th , th at  you tel l us as 
ear ly as you  can , what are  yo ur  rec omm endations?

Go rig ht  ahead. Do it your  own way. Bu t I would like  you at  some 
poi nt to get righ t to  your  reco mmendations.

Dr. Barth. A ll rig ht .
A va rie ty of estimates  can be fou nd of  the ma gn itu de  of the occu-

* pa tional d isease  problem . U nfor tuna tel y,  all  of these e ffor ts suff er f rom  
one o r more serious  shor tcom ings .

Thus,  whi le I am not  argu ing th at the re can never be an accura te 
measure  of the  extent  of the  prob lem, we s imply  do not  know the di-

* mensions of  the problem.
Un fortu na tel y,  th is  has  not impeded some from  ma kin g some very 

gross guesses and , na tura lly , some of these figures have  been wide ly 
rep ort ed and sensationa lized.

Fo r obvious reasons, when  these  num bers ap pe ar  larg e, the y are  
ref ute d by rep res entat ive s of those int ere sts  who a re na tu ra lly  un com ­
for tab le with them. Thus, no t only  are  the  numbers d ifficul t to ge t fo r 
a hos t of  reasons, they also have become sub jec t to ma nipu lat ion  fo r 
nonscient ific reasons.

I am sure  th at  th is committ ee has been and will be exposed to  such 
num bers  as well. I wou ld urge you,  Sena tor , to dig deeply in to  these 
sources. I  wou ld also cau tion th at  while these est imates are  usu ally

97 -89 9 0  -  78 -  16
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made in terms  of d eaths per year , we rare ly  f ind att en tio n given to the  
more  prosaic,  b ut  cert ain ly,  fa r gr ea ter numb er of cases o f m crb idity .

In  terms  of  the  num bers  of people involved , time  lost from work, 
medical  and  healt h costs and  so on, the  ma gnitude  of th at problem  
does not deserve the  lack  of att en tio n it  has  received so fa r, relative 
to the  matt er  of mo rta lity .

There  are  a varie ty of reasons why  these  num bers are  very  difficult 
to ge t and develop. For emost  among  these are  the  difficul ties associ ­
ated wi th def ining an occupa tional disease. I t  is not sufficient to  say 
an o ccupat iona l disease is one tha t is caused by one’s job.

For exam ple,  th e rel ationship of stress and  work  to  disease is widely 
deba ted.  Ca rdiovasc ula r diseases a re the  l ead ing  cause  o f death  by fa r 
in the Un ite d State s and mil lions more suffer va rying degrees of dis ­
able men t f rom  them .

Whil e instances of these d iseases ha ve been dir ec tly  t rac ed to ha rm ­
ful  chemicals th at  a re found in the  workplace, ima gine t he impact on 
the measure ment of the  disease problem  if  we knew how work-rela ted  
stre ss affected t he incidence of such illnesses.

Str ess  has  also been imp lica ted  in the  developmen t of, or as a pr e­
cipi ta tin g factor  in  t he ma nif est ation  o f d isa bling  menta l diso rders.

Hu nd reds  of tho usa nds of worke rs are affected, sir , by th at  i llness . 
I migh t also note  th at  cer tain workplace  chem icals  have been associ­
ated with men tal diso rde rs, as well as with elevated  r ate s of  suic ide.

Moreover,  if the  very  serious prob lem of alcoho lism in th is  country 
were to be tra ced  at  leas t in part  to the  stresses of  work, the num ber  
of  occupa tion al diseases would be much lar ge r than  many now esti­
mate i t to  be.

Even in cases o f more t radi tio na l diseases, there  are problem s in  get­
tin g a very  reli able  count . Ce rta in diseases t ha t have  lo ng been know n 
to occur du e to  work  exposure s a re ha rd  to  diagnose, and as such, o ften  
are  reporte d as o the r illnesses, or  simply  not  defined.

In  many instances , workers hav e become chronica lly  sick due to 
workplace  exposures , but  are  not sufficien tly sick to vis it a physician  
an d/ or  to lose t ime from  work . Such workers  may have  the ir  w ork ing  
years, or even th ei r lives, shorten ed,  bu t only  af te r yea rs of leadin g 
unple asa nt and  uncom for tab le existences. How  should such cases be 
counted  ?

A to ta lly  diffe rent  set of issues is i nvolved in canc er cases. Fi rs t,  th e 
causes of  canc er largely are  stil l not know n no r understood . Second , 
cancers th at  ari se throug h expo sures to  identified carc inog ens  gener­
ally  never deve lop befo re 5 ye ars  and , in some cases, occur only  three 
or four  decades a fter  exposure.

Li nk ing these to  the job s cien tifically , much less leg ally , is e xtremely 
difficult fo r obvious reasons. Work ers  in th is cou ntry are  occupation- 
ally , indu str ial ly , and  geograp hic ally mobile , and ne ith er they nor  
th ei r physicians know, except in ra re  cases, the  typ e of  chemicals  or 
work processes to which the y were exposed man y yea rs ear lier . More­
over , cancer due to workplace  exposures is no diff erent clin ica lly,  ty pi­
call y, t ha n th at  due to o the r causes.

I f  t he  preced ing  has raised  doubt s about the overall  ex ten t of occu­
patio na l d isease in th e U ni ted  S tates,  hopeful ly it h as not le ft  you with 
the view th at  I believe tha t no problem  e xis ts;  very , very fa r from  i t.
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I  am persu aded th at  such diseases kil l and disa ble  man y people each 
yea r, tho ugh I must  re frain from at tach ing any  num ber  t o this .

Fr ag men ta ry  evidence abound s th at  suggests th at  a mos t serio us 
prob lem exis ts in th is  country  tod ay.  Al tho ugh we can not thus  fa r 
measure it even moderate ly well, we would be de lud ing  ourselves by 
assumin g the  p roblem was negligibl e. I t  is not.

Since we do not know how many cases o f w ork -re late d disease exist , 
we hav e no ha rd  measu ring rod  a gains t which to  gag e the  coverage of 
the  worke rs’ compensation system. Nevertheless, the  ex ten t to  which 
State  systems recog nize and  compensate  claims fo r occupa tion al dis ­
ease is so pi tif ul ly  small, it seems absolu tely  certa in th at  a very lar ge  
num ber  of cases escape  the  att en tio n of  the  com pensation system  
ent ire ly.

Gener ally  spe aking,  the  quali ty of da ta in the worke rs’ comp ensa­
tion  area  is d eplorable , int ers tat e com par ison s are impossible,  and  in ­
forma tion on disease is nonex istent. St ill , in  the s tud y t ha t I mentioned  
earlie r, we have pieced tog eth er some fra gm en tary  inf orma tio n and  
now have some idea  of  th e extent  to  which these cases are  b eing com­
pen sate d, or  even en ter ing  into the  com pensation system.

The problem s the re,  however, are  trem endous . For  exam ple,  the  
leadin g occupa tion al disease  in Ha waii  is rep ort ed as ret ini tis -co n­
jun ctivit is,  b ut  the  S ta te  of  C ali forn ia does not conside r the  re lat ive ly 
common, welder’s conjunctivit is, as a n o ccupat ional disease.

Some States  tre at  blis ters , as occ upa tion al diseases. And, Se na tor  
Ja vi ts , in your own State  o f New York,  hern ias  are one o f t he  le ading  
occupa tion al diseases, acc ord ing  to the sta tis tic s of th at  Sta te.

Aside from  these prob lems, I  be lieve th at  t he unmistakea ble  conclu ­
sion must be th at  the  system  misses many , i f not t he ma jority o f deaths 
and dis abi liti es due to th e w orkplac e because o f disease.

Th is conclusion is pa rti cu larly  tru e fo r serious  cases. Diseases th at  
can be traced  t o specific workplace occu rrences, and in th at  sense look 
very much  like  inj ur ies  due to acciden ts, pro bab ly en ter  the system 
quite rou tine ly.

The most common occupa tion al diseases th at  we can find are  skin  
diso rders, and th at  is followed by diseases th at  are  typ ica lly  consid­
ered as str ain s or  inflamm ations of  joints , muscles , tendons, an d the  
like.

Now, why  is it  th at  so few cases en ter th is  system?  Pa rt icul ar ly , 
why  is it th at  so few serious  cases seem to en ter  the compensatio n 
syste m? In  my sta tem ent , I lis t eigh t reasons. These are in pa rt  
specula tive , and we can not  orde r them in terms  of  pa rti cu la r 
impor tanc e.

Cle arly, one of the  mos t im po rta nt  was ind ica ted  ea rli er  by your 
firs t witness—ig no ranc e; ignorance by w ork ers  and  physicians, re ga rd ­
ing  the source of th e ha za rd  th at  h as  ul tim ate ly  resulte d in diseases.

St atut or y lim ita tio ns  are  a second cause. Legis lat ures  and  cou rts 
hav e gone to  grea t leng ths  to assure  th at  un wo rth y claims wou ld not  be 
compensated, lea din g to situa tions  where l eg itimate  claims fo r cert ain  
typ es  of cases could s imp ly n ot be com pensated.

Many “o rd inary diseases of lif e” which are occ upatio nal ly caused 
sim ply  cannot  be compensa ted.

Tim e lim ita tio ns  on claims res ul t in ma ny in stan ces  of  c laim s never 
en ter ing  the  system, because th ey  wo uld no t be able t o be compensated.
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Pro blems  of  pro of.  In  worke rs’ comp ensation cases, th e burden of proof is on the cla imant . Whil e such  a burden may  n ot  be g reat  in a typ ica l acc idental  in ju ry  claim , it  can  be an  enormou s burden in the  case of  occupa tion al diseases.
Thus,  some claims are  not  be ing  filed because att orneys  know th at  the chances o f winning  are  remote.
Di sab ilit y prov isions. A successfu l cla im in most State s requ ires  th at  the wo rke r dem onstra te th at  he is disa bled—th at is, a socio­economic concept—as opposed to being impaired, a med ical  concept.The forme r, dis abilit y, gener ally invo lves  the  loss of  earnin gs.  No such dis ab ili ty may  result  in the case of  elevate d blood-lead levels, ste ril ity , dim inu tio n of pu lmonary  cap aci ty,  im paired kidney  fun c­tion s, et  cetera , et ce tera.
Ph ysicians migh t reg ard worke rs wi th such sym ptoms as sick, indeed, very sick, bu t the  absence  o f dis ab ili ty can mean  t hat  th e case does no t involve Wo rke rs’ Compensatio n.
Delays. Occup atio nal  disease cases inv olv ing  serio us dis abilit y or death  are  ext rem ely  like ly to  invo lve very long con trov ers ion  and  excessive delays  and  consequently can discoura ge claims.Wh ere  a n at to rn ey ’s income depends  p rim ar ily  on a  r ap id  tu rnov er  of  c lien ts, such  claim s may  no t even meri t his  time, the reb y red uci ng the  volume.
An  occ upa tion al disease claim, based  on a surv ey th at  was don e 2 yea rs ago, is 6 t imes more likely  to  be controverted than  an accident- in ju ry  claim . A bou t th ree -qu art ers  of these occupa tional disease  cla ims are  controver ted  on the  very basic quest ion of  are th ey compensable.Ei gh ty-e ight  per cen t of  du st disease claims th at  were compensated were serious ly con trov erte d. Eigh ty- six  per cen t of disord ers  due to rep eat ed tra um a are  subs tan tia lly  con trover ted , com pared to only  14 p erc ent o f cases invo lvin g skin  diso rde rs. The tim e to process these  cases is clearly a d iscourag ing  fac tor.
In  a typic al  case inv olv ing  an  in ju ry  a nd an acc ident fro m the  t ime th at  the insu rance ca rri er  is notif ied of the  c laim to the  tim e th at  the  firs t check is p aid  is abo ut 43 days.
Fo r skin  d isorde rs, it  is  59 days.  F or cancer  an d tumo r cases, which  are ext rem ely  rar e, it is 260 days.  In  the case of  repeat ed trau m a in­stances, it  is 362 days. An d in the case of  dust diseases, it is 390 days between t he  tim e t ha t the  insurer  is firs t notif ied and  the  t ime  t ha t the  first  check may be paid  on the  avera ge.
A seven th reason t ha t cases a re not  coming in  a re the  economic fears of  w orkers. Because  man y occupa tion al disease  cases are  con trov erte d and  because of  grea t dela ys in receiv ing  com pensation, if an y:  they may be re lucta nt  to press claims fo r f ea r of retr ibu tio n by an employer, fea r th at  they wi ll be th rea ten ed  with  loss o f pension , with  loss o f o the r forms  o f economic secu rity  and  the like.  They may  be unwi lling  even to tes tif y in a case on b ehalf  of  a colleague o r a fri en d out o f fear  tha t the y wi ll lose the ir  job.
These can impede or inh ibi t t he numb er of cases t hat  will come into  the  system.
Fi na lly , there is the  physicia n’s own apprehe nsiv eness. Al tho ugh a numb er of  ph ysicians special ize in oc cup atio nal  medicine or  compensa­tion medicine , man y oth ers  seem to  wa nt as lit tle  con tac t as possible wi th the worke rs’ com pensation system. Some ap pe ar  to eschew the
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adversa ry process, the  time-consuming app ear anc es at  hearings, the  
ap pa rent  need  for c er tai nty in the  p res en tat ion  o f evidence, and so on.

This will  lead some physicians not to sug ges t to th ei r pa tie nt  or  a 
surviv or th at  the  disease may  be occupa tion al in ori gin , or  it may  
lead the  physicia n to raise  dou bts  abo ut the  like liho od of receiving 
compensation.

Because of  the  Se na tor’s cha rge  fo r brev ity  I will  skip over  a few 
pages of my sta tem ent  and sim ply  sum mar ize th at  the re are  ex tra or ­
dina ry  di fficulties, S ena tors, in deali ng  w ith  a  whole  v ar ie ty of  c laims 

» in th e occ upa tion al di sease  area, p ar tic ul ar ly  in  the  case of serio us (an d
po ten tia lly  cos tly)  diseases.

Le t me conclude , then,  by say ing  th at  f or  severa l reasons, the pub lic
* in th is country  has  grown increa singly  aware  of the  serious  health 

problem s th at  exist i n the work place. Pe rh ap s i t is th e scient ific b reak ­
throug h in rece nt years. Pe rhap s it  is the  zealousness of  rep or ter s 
from the  med ia, who alt ere d the pub lic to the  haza rds posed by 
exposures to asbestos, to viny l chloride,  to kepone , rad iat ion , and  the  
like. Possibly, it sim ply  reflects ou r o verall and grow ing  co ncern with 
our env ironment .

Yet , while int ere st in the  mat ter has  obviously  grown,  it  is only  
fa ir  to note  to  you, gen tlem en, th at congressional hearings, media 
intere st, public arousa l and so on have  occurred in term itt en tly  over 
the  course o f th is  century on these ve ry issues.

Wh ile the  diseases th at  provoke such int ere st have change d ove r 
time—50 yea rs ago,  it  was pho sph orous and ma tch ma kers;  at  one 
time , it was rad ium d ial  pa in te rs;  in the  t hi rt ie s it was asbestosis and  
sil ico sis ; it has been mer cury poiso ning, rad ia tio n il lnesses, coal m ine rs’ 
pneumoconiosis, and  others,  t ha t each in th ei r own time hav e received 
substan tia l pub lic att en tio n and  scrutin y, the  basic prob lems remain.

I  am hop efu l th at  th e work  o f th is  comm ittee can be successfu l and  
th at  in ter es t in th is are a can be sus tained un til  the  occ upa tion al dis ­
ease problem  is subs tan tia lly  reduced.

Moreover , th at  att en tio n should help to assu re those  wor kers who 
are  so u nfor tuna te  as to con tract a disease  a re ade qua tely  compensa ted 
fo r it.

The g oals  that  the rep ort  of  th e Na tional Commiss ion set fo r work­
ers ’ com pensation in 1972 were la udable.  At  that  tim e, t he  Commission 
found the State  systems were inadequa te a nd inequitable .

While the  States  gen era lly  ap pe ar  to  have imp roved th ei r com-
* pen sat ion  laws conside rably since  1972, the y sta rte d from a much 

lower level of  accompl ishm ent in th ei r ha nd lin g of  occupa tional 
disease  claims. Th is aspect of the  law is typic all y much  more en­
lightened  t oday tha n it was 5 year s ago, bu t it sti ll rep resent s a majo r 
problem area for  the  Sta tes .

The  difficul ties are  not simp le ones and do no t lend  them selves to 
simp le or pa rt ia l so lutions.

Th an k you.
The  Chairma n. T ha nk  you very  much. Dr . Ba rth .
Did you serve as Execu tive  Di rec tor  throug h the en tire life of  the  

Comm ission  ?
Dr . B arth. Yes, sir.
The Chair man . W e have had occas ion to appla ud  the  Comm ission  

so man y time s ove r the  years  since you issued  your  rep or t. We 
sta rte d acros s the country  on heari ngs on a na tio na l sta nd ards  b ill—
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I am sure you are  awa re of th at —some 4 yea rs ago. Th ere  was gr ea t 
concern t hat  we w ere j um pin g the  gu n and moving too fas t.

We were ahead of the  time  th at  the  Commission  suggested should 
be a deadl ine  fo r S ta te imp rovement  in meetin g the 19 essentials. Well, 
th at  is long behind us.

I  ga ther  the  State s have  imp roved in meetin g some of those 19 
essentia ls ?

Dr.  Barth. Yes, sir. By the  way , the  2-year anniv ers ary  of  th at  
dat e occurs tom orro w, because the  date th at  the  Commission  set in 
1972 fo r the State s was Ju ly  1, 1975. Tom orrow, th at  da te wil l have 
passed 2 year s ago. As of Ju ly  1, 1976, the  ave rage  State  had met, if 
memory serves  me correctly only  11.6 of  those  19 esse ntia l recom ­
men dat ions .

The Chairman. An d it  was the Com miss ion’s sugges tion th at  
na tional sta nd ards  be imposed if  the  State s did  no t come up to the 
essentia ls ?

Dr.  Barth . Th at  is correct.
The Chairman. An d here  we are. You have so complete ly list ed the  

problems. They reflec t the  fact  th at  we have  no t been able  to get  the  
necessary un de rst andin g and  the  consensus to advance  legisla tion .

We ran  into  some o f the  toughest  wall s th at  I  have ever had to  hi t 
in the leg isla tive  process on t his  b ill when we were across  th e country . 
Sta tes  a re du g in, and  th ey feel th at  they  a re imp rov ing , and we have 
had a  very  difficul t time.

So now, in fru str at ion,  th ere  are those who would hav e us a pproa ch 
occ upa tion al disease,  on a disease  by disease basis.

You were here when the ladies  fro m No rth  and  South  Carol ina  
desc ribed brow n lun g—byssinosis. Th is is an' u ncomplica ted  medical  
li n k : text ile  work, d us t in  the m ill, byssinosis. As a la yman,  th at i s one 
of  th e uncomplic ated occupa tion al diseases, it  w ould seem to me.

Dr . B arth. Yes ; although the re  are  complications, a pp are ntl y, in the 
diag nos is of  the disease. But  in terms  of the cause of the  disease,  
wi tho ut b eing ab le t o spec ify prec isely  wh at it is in the cot ton  and  th e 
dust and the  env iron ment of the  cott on mil l, it  is very difficult to 
imagine  anyone g et tin g byssinosis outs ide  of th e workplace.

The C hairma n. I t  is to a lar ge  degre e co mparable  to pneumoconiosis 
and  coal dust.

Dr.  B arth. That  is correct.
The Chair man . The diag nos is and  causation, I  t hink , are  pro bab ly 

more gen era lly accep ted in thes e two areas than  in many of the oth er 
diseases. I s that  corr ect  ?

Dr . Bartii. Tha t is tr ue , pa rti cu la rly  when you get  into the are a of 
occupa tional cancer, fo r exam ple,  where in only  a lim ited numb er of 
insta nces , c aus ali ty can be fa ir ly  w ell-e stab lished, or  a t leas t, one can, 
wi th a c ert ain  amount of probabilit y, make a p re tty  s tro ng  guess th at  
the  workplace is rel ated, bu t in many oth er instance s, we know  the re 
may be lots  of  oth er co ntr ibuti ng  fac tors, and the whole issue of 
cau sal itv  the re is a n igh tmare .

In  th e are a of he ar t disease, Sena tor , the same problem exists , 
because  u ltim ate ly,  we do no t know  wh at  i t is th at  g ives rise  t o he ar t 
disease. Th ere is lot s of  speculation about it , and  cl ear ly, all of us have  
heard  th at  stress,  in clu din g w ork -re lated stress,  may be a  con tribu tin g 
fac tor . But  to be able  to pin  it  down and to say in the case of  a 
specific indiv idua l wi th a my oca rdial in farc tio n who may hav e died  
eit he r on the job or  2 day s af te r leavin g a stre nuous typ e of  situa-
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tion , eit he r physical ly or psycho logically or emotionally  str essfu l, it  
is vi rtu all y impossible to say t hat  the  cause  of  th at  in dividu al ’s demise, 
th at  ind iv idua l’s dis ab ili ty o r death  was th e wo rkplace.

Th e Chairma n. I  am wonde ring  if  you have  any  advice fo r us, as 
to how y ou wou ld recommend  we proceed, whe re we have a byssinosis- 
like  sit ua tio n wi th  resp ect to oth er diseases. Th ere  are  people here  
wi thin Congress th at  will  be ur ging  u s to move specifica lly fo r com­
pen sat ion  coverage, as we d id  w ith  pneumoconiosis. Do you have any  
gen era l ideas ?

Dr.  Barth. We ll, ce rta inly, lis ten ing  to the  peop le fro m the Car ­
olina Brown Lu ng  Associa tion  and then  to Sol Stet in  testi fy , it  is 
difficul t to say th at  it  is inap pr op ria te  to  move leg islativel y in the  
are as of  specific diseases such as brown lung .

But  my own pre ferenc e, Senator , is not to do th at . I t  is no t to do 
th at , because  there  are so man y diseases out the re,  so many diseases 
th at  should  po ten tia lly  be compensable, th at  it  does not seem to be 
reasonable to  appro ach th is on an ad hoc basis .

I f  you did  in fact  follow a blac k lung  type  appro ach, with  brown 
lun g, and then  w ith  r ed  lung, and the n wi th prob lems of silicosis and  
asbestosis, we eve ntually , I th ink , would find ourselves eit he r neces­
sarily exc lud ing  a whole lot  of oth er cases, where indiv idu als  have 
been diseased or undermined because of th ei r workp lace exposure. 
Ev en tuall y, wh at we wou ld find is th at  each  year the process would 
snowball, and you wou ld have more  witnesses  testi fy ing,  quite  cor­
rec tly , ab out  serio us diseases  th at  are  no t cu rre ntl y being c ompensa ted.  
The appro ach wou ld the n con tinu e on un til  bi t by bit , many diseases 
wou ld be incorpo rat ed  in th e system.

Fr an kly,  I  th ink th at  the  ap prop ria te  solu tion , wh ate ver  it  u lt i­
ma tely  will be, sh ould  n ot be p ar tia l. I t sho uld  be a complete solu tion , 
or a m ore to ta l one th an  a disease-by-disease  basis.

Th e Chairman. Sena tor  Jav its .
Se na tor  J avits. I  like wh at you say, an d th at  of  course was inc or­

porat ed  in section 6 o f the worke rs’ compe nsation  law which Se na tor  
Willi am s and I  spon sored. An d we have been na tu ra lly  concerned 
wi th the  amoun t of opposition which th at  bil l eng endered , no tw ith ­
sta nd ing th at  it  tra ck ed  with the  Com miss ion’s reco mmendations.

But  I th ink it  is sure th at  we will  int rod uce some kind  of a bil l— 
hopeful ly,  tog eth er ag ain;  it  alw ays  comes very much in pa rtne r­
ship—because I agree wi th  you, we have  to  begin  to tak e on the prob ­
lem, even though we may n ot be able to solve it  all.

I  am glad you  feel as you do  abo ut th e fa ct  th at we must  trea t occupa­
tional illness or  disease as an elem ent of wo rke rs’ compensation on a 
gen eric  bas is, ra th er  tha n on a case-by-case basis.

I  can not  condone the  blac k lun g uniq ue tre atmen t, except  th at  it 
was a  very, very c rit ica l illness, very  obvious, cle arly trace abl e, uncom­
pen sated for , and the ref ore, len t its elf  rea dil y to special  tre atm en t. 
There  is no ques tion  abo ut the fact  th at  it  was deserv ing , bu t so are 
many o ther s.

The  F edera l Government  spend s a grea t deal  o f money  on  th e black 
lun g program , runn ing close to a bill ion do lla rs  a yea r. I  th ink th at  
th at  tau gh t us a lesson.

Now the  business com munity  is very deeply conc erned abo ut the 
escala tion in costs which could re su lt from tr ea ting  as eligible  fo r work ­
ers co mpe nsation  victims  of occup atio nal  disease.
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You  hav e no conc ept, have you, in any  way , as to  the  cost im pli ca­
tio ns  of t hat ?

Dr . B arth. No, Senator , I  do  not.
Se na tor  J avits. I  d id  no t t hi nk  th at you did . B ut  do  you  beli eve th at  

the wo rke rs’ c omp ensa tion  syste m, if  con tinued  to be con duc ted on a 
St ate basis , sub jec t to  Fe de ral  guidel ines, can  accom modate th e pr ob ­
lem in a pro gre ssiv e way—th at  is, grad ua lly  ph asi ng  in the  var iou s 
aspe cts of it ? We  can hopef ull y tr y  to solve some of  th ese  p rob lem s o f 
lon g in cub atio n p erio ds which separat es t he  work er fro m his  or  he r job 
an d makes, rea lly , a res ponsi bil ity  in the who le i nd us try—do you  feel 
th at  t he  appro ach th at  you hav e suggest ed, which is con tain ed in  our  
last bill , cou ld be acco mmo dated wi thin th e wor km en’s com pen sation 
system ?

Dr . Barth. Se nator , I  th in k ther e is a lo t of room  f or  im pro vem ent , 
an d I  t hi nk  that  some of  th e bill s t hat  h ave  been  suggest ed by you and  
Se na tor  W illi am s in the  p ast , an d th at  are  ap pa rent ly  b ein g discussed 
pre sen tly , could  do a gr ea t deal  to  im pro ve th e sit ua tio n w ith  resp ect 
to  compens ation .

I  mu st say,  however, th at  I  believ e the  real source of the  ans wer is 
to  imp rov e the  qu ali ty of  the  envir onme nt a t the wor kplace  and to 
no t dep end  upo n th e com pensatio n syste m so hea vily . Bu t th at  will  
only eve ntu ally  be the answ er. T hat  is,  we ou ght to move very ra pi dl y 
and very vigo rously,  I  t hi nk , t o avo id ha vin g to use th e com pensation 
system .

Se na tor  J avits. An d from your stud ies,  d o y ou believe th at  m illio ns 
of  wo rkers a re now affected bv thes e co ndi tion s ?

Dr.  B arth. Ce rta inl y, mi llio ns of wor kers , Senator , are  bei ng ex­
posed  to  hazard. T her e is  no que stion ab ou t th at . Some of  those  ha zards 
will  undoubted ly under mi ne ma ny of  the m;  some in the sh or t run , 
some in  the lo nger run.

Se na tor  J avits. An d man v are  avo idab le ?
Dr . Barth . Yes; abso lutely.
Se na tor  J avits. Tha t is wh at I  wa nte d to get.
Pr ofe ssor  Bar th , I  am ver y much  imp ressed wi th your expertis e. 

You hav e obviously  du g deep ly into thi s. Coul d we feel free  to  come 
to you fo r advice, in kin d of a con sul tin g cap aci ty in resp ect to thi s 
m at ter ?

Dr . Barth. I  would be f lat tered if  t he com mittee fe lt th at  would be 
he lpf ul.

Se na tor  J avits. Y ou a re v ery  ki nd , and  I  cert ain ly will , and  p erh ap s 
the  w hole com mittee mi ght, since  I  am sur e the  Ch ai r will con sider it.

Dr.  Barth. Th an k you.
Se na tor  J avits. Th an k you very  much.
The C hair man . I am glad y ou rais ed it,  Sen ato r J av its . I  w as t hi nk ­

ing, as you were testi fy ing and respon din g, it  woul d be very he lpf ul  
if we could  call  on you.

Se na tor  Pe ll, we have  ha d a rem ark abl e sta tem ent fro m Profe sso r 
Ba rth,  who was the  Execu tive  Di rec tor  of the  Pr es id en t’s Na tio nal 
Com missi on some ye ars ago. He  ha s been  o f g re at  assis tanc e here.

Se na tor  P ell. I  look forw ard to perus ing  it and  ben efit ing  fro m it.
The Chairma n. I t is w orth more  t ha n a perusa l. I t is w ort h a s tudy .
Se na tor P ell. I  will rea d it.
The Chair man . Th an k you very much.
Dr . B arth. T ha nk  y ou very much.
[T he  prep are d sta tem ent  of D r. Bar th  follo ws; ]
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In  1971-7 2  th e  N a ti o n a l C om m is sion  on  S t a t e  W or km en 's  C om pensa tion  

Laws la u n c h e d  a  s u b s t a n t i a l  i n q u i r y  i n t o  th e  c o n d i t io n s  o f th e s e  p ro ­

g ra m s. For a  v a r i e t y  o f  re a s o n s  th e  C om m ission  a lo n g  w it h  i t s  s t a f f  

an d c o n t r a c to r s  gave v i r t u a l l y  no  a t t e n t i o n  to  th e  m a t te r  o f w ork - 

r e l a t e d  d i s e a s e s .  To re m ed y t h i s  s h o rt c o m in g  in  o u r know le dge 1 began  

a s tu d y  a b o u t two y e a r s  ag o i n t o  t h i s  a r e a ,  u n d e r th e  a u s p ic e s  o f  th e  

In te r d e p a r tm e n ta l  W o rk ers ’ C om pensa tion  T ask  F o r c e . Th e r e p o r t  I  p r e ­

p a re d  f o r  them  i s  co m p le te d  a lt h o u g h  I  am c u r r e n t l y  a d d in g  a  c h a p t e r  

t h a t  w i l l  d e s c r ib e  E uro pea n  a p p ro a c h e s  to  th e  c o m p e n sa ti o n  o f  s u c h  d i s ­

e a s e s .  S in c e  th e  r e p o r t  h a s  b een  ma de a v a i l a b l e  to  th e  C om m it te e an d 

b e c a u s e , u n f o r tu n a t e ly ,  i t  i s  le n g th y ,  I  s h a l l  n o t a tt e m p t to  su m m ar iz e 

i t  h e r e .  I n s t e a d ,  I  w i l l  c o n c e n t r a te  on  th e  m ost  s e r io u s  an d m ost  d i f ­

f i c u l t  p ro b le m s i n  th e  a r e a ,  i . e . ,  th e  a p p a r e n t  gap  b e tw een  th e  e x te n t  

o f th e  d i s e a s e  p ro b le m  an d th e  nu mb er  o f c la im s  b e in g  c o m p e n sa te d  an d 

th e  h a n d li n g  o f s e r io u s  c la im s .

Th e D im ensi on  o f  th e  O c c u p a ti o n a l D is e a s e  Pro ble m

A v a r i e t y  o f e s t im a te s  can  be  fo und  o f th e  m ag n it u d e  o f th e  o c c u ­

p a t io n a l  d i s e a s e  p ro b le m . U n f o r tu n a te ly ,  a l l  o f  th e s e  e f f o r t s  s u f f e r  

fr om  on e o r  mo re  s e r io u s  s h o r tc o m in g s . T hus,  w h il e  I  am n o t a rg u in g  

t h a t  th e r e  can  n e v e r be an  a c c u r a te  m easu re  o f  th e  e x t e n t  o f  th e  p ro b le m
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we simply do not know the dimensions of the problem. Unfortunately, 
this has not impeded some from making very gross guesses and, naturally 
some of these figures have been widely reported and sensationalized.
For obvious reasons, when these numbers appear large they are refuted 
by representatives of those interests who are naturally uncomfortable 
with them. Thus, not only are the numbers difficult to get for a host 
of reasons, they also become subject to manipulation for non-scientific
reasons.

I am sure this Committee has been and will be exposed to such num­
bers also. I would urge you to dig deeply into the sources. I would 
also caution that while these estimates are usually made in terms of 
deaths per year, we rarely find attention given to the more prosaic, 
but certainly far greater number of cases of morbidity. In terms of 
numbers of persons involved, time lost from work, medical and health 
costs and so on, the magnitude of the problem does not deserve the 
lack of attention it has received, relative to mortality cases.

There are a Variety of reasons why such data are not easy to 
develop. Perhaps foremost among these are the difficulties associated 
with defining an occupational disease. It is not sufficient to say 
that an occupational disease is one that is caused by one's job.
For example, the relationship of stress and work to disease is widely 
debated. Cardiovascular diseases are the leading cause of death by 
far in the United States and millions more suffer varying degrees
of disablement from them. While instances of these diseases have
been directly traced to harmful chemicals that are found in certain
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I .

w o rk p la c e s , im ag in e  th e  im p ac t on  th e  m easu re m ent o f  th e  d i s e a s e  p ro ­

bl em  i f  we kne w how w or k r e l a t e d  s t r e s s  a f f e c t e d  th e  in c id e n c e  o f

su ch  i l l n e s s e s .  S t r e s s  h a s  a l s o  b een  im p l ic a te d  in  th e  d ev e lo p m en t 

o f ,  o r  a s  a p r e c ip a t i n g  f a c t o r  i n ,  th e  m a n i f e s t a t i o n  o f d i s a b l in g  

m e n ta l d i s o r d e r s .  In  1970 , o v e r 8 0 0 ,0 0 0  p e rs o n s  l o s t  w o rk -t im e  

b e c a u se  o f n e rv o u s  o r p s y c h o lo g ic a l  c o n d i t i o n s .  ( I  m ig h t n o te  t h a t  

c e r t a i n  w o rk p la c e  c h e m ic a ls  have b een  a s s o c i a t e d  w it h  m e n ta l d i s o r d e r s  

and e le v a te d  r a t e s  o f s u i c i d e  b u t th e s e  c a s e s  w ou ld  b e  t r i v i a l

i f  w o rk -c a u se d  s t r e s s  w ere  l in k e d  to  su ch  d i s o r d e r s . )  M o re o v er,  i f  

th e  v e ry  s e r io u s  p ro b le m  o f a lc o h o li s m  i n  t h i s  c o u n tr y  w ere  to  be  

t r a c e d ,  in  p a r t  a t  l e a s t ,  to  th e  s t r e s s e s  o f  w ork , th e  nu mbe r o f 

" o c c u p a t io n a l  d i s e a s e s "  wou ld  be muc h l a r g e r  th a n  man y now e s t im a te

i t .

Ev en  in  c a s e s  o f  m or e t r a d i t i o n a l  d i s e a s e s  t h e r e  a r e  p ro b le m s in  

g e t t i n g  a  r e l i a b l e  c o u n t.  C e r ta in  d i s e a s e s  t h a t  have  lo n g  b een  known 

to  o c c u r  due to  w or k e x p o su re s  a r e  h a rd  to  d ia g n o s e , and  a s  s u c h , 

o f t e n  a r e  r e p o r te d  a s  o th e r  i l l n e s s e s  o r  s im p ly  n o t d e f in e d .  In  

many I n s ta n c e s  w o rk e rs  have  be come c h r o n ic a l l y  s i c k  due  to  a  w ork ­

p la c e  e x p o su re  b u t a r e  n o t  s u f f i c i e n t l y  s i c k  to  v i s i t  a  p h y s ic i a n  

a n d /o r  to  l o s e  muc h ti m e  fr om  w ork . Su ch  w o rk e rs  may hav e  t h e i r  w or k­

in g  y e a r s  o r  even  t h e i r  l i v e s  s h o r te n e d ,  b u t o n ly  a f t e r  y e a r s  o f  

le a d in g  u n p le a s a n t  an d p n c o m fo r ta b le  e x i s t e n c e s .  How s h o u ld  su ch  

p e rs o n s  be c o u n te d ?

A t o t a l l y  d i f f e r e n t  s e t  o f i s s u e s  i s  in v o lv e d  in  c a n c e r  c a s e s .  

F i r s t ,  th e  c a u s e s  o f  c a n c e r ,  l a r g e l y ,  a r e  s t i l l  n o t kno wn n o r u n d e r ­

s to o d .  S e c o n d ly , c a n c e r s  t h a t  a r i s e  fr om  e x p o su re s  to  i d e n t i f i e d
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carcinogens generally never develop before 5 years and in some cases 
occur only three or four decades after exposure. Linking these to 
the job scientifically, much less legally, is extremely difficult for 
some obvious reasons. Workers are occupationally, industrially and 
geographically mobile and neither they nor their physicians know, 
except in rare cases, the type of chemicals or work processes to 
which they were exposed many years earlier. Moreover, cancer due 
to workplace exposures is no different clinically than that due to 
other causes, etc. For these reasons it is extraordinarily difficult 
to measure the extent of the occupational cancer problems.

If the preceding has raised doubts about the over-all extent 
of occupational disease in the U.S., hopefully it has not left you 
with the view that I believe no problem exists - far from it! I am 
persuaded that such diseases kill and disable many people each year 
though I must refrain from attaching any number to this. Fragmentary 
evidence abounds that suggests that a most serious problem exists ? 
today. Although we cannot, thus far, measure It even moderately well, 
we would be deluding ourselves by assuming the problem was neglible.

Since we do not know how many cases of work-related disease exist 
we have no hard measuring rod against which to guage the coverage of 
the workers' compensation system. Nevertheless, the extent to which 
state systems recognize and compensate claims for occupational dis­
ease is so small, it seems absolutely certain that a very large number 
of cases escape the attention of the compensation system entirely. 
Generally speaking, the quality of data in the workers’ compensation
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area is deplorable, interstate comparisons are impossible and informa­

tion on diseases are almost nonexistent. Still, 1 could piece together 

information from a variety of sources including, a) annual reports 

available from selected states, b) telephone interviews conducted by 

Interdepartmental Task Force personnel, c) a mail survey to all 

states, d) other state communications, e) data furnished to me gener­

ously by the National Council on Compensation Insurance, f) a survey 

of compensation insurers done by Cooper & Co., who also provided me

with their data.

Where data do exist, they are frequently collected or reported 

in such a way as to be incomparable. Thus, for example, of the minority 

of states that keep track of occupational diseases, some do so on the 

basis of doctor’s reports of injury, others by claims filed, some by 

cases closed, etc. Problems abound. The leading occupational disease

in Hawaii is reported as retinitis-conjunctivitis but in California, 

the relatively common welders' conjunctivitis is not considered an 

occupational disease. Various states treat hernias, blisters, joint 

ailments and a variety of other problems as diseases. The handling 

of hearing loss and cardiovascular cases varies substantially. Still,

I believe that the unmistakable conclusion must be that the system

misses many if not the majority of deaths and disabilities due to the 

workplace. This conclusion is particularly true for serious cases. 

Diseases that can be traced to specific workplace occurrences, and in

that sense look very much like injuries due to accidents, probably

enter the system quite routinely. Thus, the most common occupational
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diseases from a workers' compensation system perspective are the skin 
disorders. Probably the next most common case involves a problem of 
strains or inflammation of joints, muscles, tendons, etc. As in the 
cases of skin disorders the underlying event may be more like an in­
jury in that there is an immediate and obvious cause. Moreover, many 
of these types of cases are relatively inexpensive.

It is difficult to fully understand why many cases of occupational 
disease apparently never enter the workers' compensation system. Briefly 
and not necessarily in order of importance the following reasons may 
explain this disparity:

1. Ignorance - Workers and physicians may not know that a dis­
ease is caused by a hazard encountered at the workplace. Even if 
either suspects this, they may not know what rights the worker has under 
workers' compensation programs.

2. Statutory Limitations - Legislatures and courts have gone to 
great lengths to assure that "unworthy" claims would not be compensated. 
This leads to situations where legitimate claims for certain types of 
cases may be so difficult to prove or so rarely won that it is not 
worthwhile to pursue such claims. Thus, for example, disabilities
that may per sc appear to be due to "ordinary diseases of life" will 
frequently not be compensable.

3. Time Limitations on Claims - Various statutes of limitation
rules regarding minimum exposures or the time since most recent exposure
have served to block many claims. Some of these limits are written



to be peculiar to certain diseases. Such rules essentially close the 

door to a claimant even before a case can be heard. States are gener­

ally moving in a direction to liberalize such laws.

4. Problems of Proof - In workers' compensation cases the burden 

of proof is on the claimant. While such a burden may not be great in 

most accidental injury claims, it can be an enormous burden in the 

case of occupational diseases. Thus, some claims are not being filed 

because attornies know that the chances of winning are remote.

5. Disability Provisions - A successful claim in most states 

typically require that the worker demonstrates the socio-economic con­

cept of "disability", not the physiological-medical one of "impairment". 

The former generally involves the loss of earnings. No such disability 

may result from elevated blood-lead levels, sterility, diminution of 

pulmonary capacity, impaired kidney function, etc. Physicians might 

regard workers with such symptoms as ill, but the absence of "disability" 

can mean that the case does not involve workers' compensation.

6. Delays - Occupational disease cases involving serious disability 

or death are extremely likely to involve prolonged controversion and 

excessive delays and consequently may discourage claims. Where an 

attorney's income depends primarily on a rapid turnover of clients,

such claims may not merit his time, thereby reducing the volume of 

these cases. An occupational disease claim is 6 times more likely to 

be controverted than is an accident-injury claim. About three-quarters 

of the former are controverted on the basic issue of compensability.
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7 . Ec on om ic  F e a rs  o f W or ke rs  -  B ecause  man y o c c u p a t io n a l  d i s e a s e  

c a s e s  a r e  c o n t r o v e r te d ,  b e c a u se  o f th e  d e la y s  in  r e c e i v in g  c o m p e n sa ti o n  

i f  an y i s  p a id — an d f o r  o th e r  re a s o n s  w o rk e rs  may b e  r e l u c t a n t  to  f i l e  

c la im s  w her e th e y  f e a r  r e t r i b u t i o n  by  a n  e m p lo y e r,  th e  l o s s  o f  a n  o c c u ­

p a t io n ,  th e  t h r e a t  to  a  p e n s io n  an d so  o n . T hus, a  s i c k  w ork er may 

d e la y  o r  p o s tp o n e  i n d e f i n i t e l y  f i l i n g  in  su ch  p ro b le m a ti c  c a s e s .

8 . The P h y s i c i a n 's  A p p re h e n s iv e n e ss  -  A lt hough  a  nu mbe r o f 

p h y s ic ia n s  s p e c i a l i z e  i n  o c c u p a ti o n a l m e d ic in e  o r  c o m p e n sa ti o n  m e d ic in e  

man y o th e r s  seem  to  w an t a s  l i t t l e  c o n ta c t  a s  p o s s ib l e  w it h  th e  w o rk e rs  

co m p e n sa ti o n  s y s te m . Some a p p e a r to  es ch ew  th e  a d v e r s a ry  p r o c e s s ,  th e  

ti m e-c o n su m in g  a p p e a ra n c e s  a t  h e a r in g s ,  an d a p p a r e n t  need  f o r  c e r t a i n t y  

in  th e  p r e s e n t a t i o n  o f e v id e n c e , an d so  o n . T h is  w i l l  le a d  som e p h y s i ­

c ia n s  n o t to  s u g g e s t t o  t h e i r  p a t i e n t  (o r  a  s u r v iv o r )  t h a t  th e  d i s e a s e  

may be been  o c c u p a t io n a l  in  d i ; ig in ,  o r  i t  may le a d  th e  p h y s ic i a n  to  

r a i s e  d o u b ts  a b o u t th e  l ik e l ih o o d  o f r e c e i v in g  c o m p e n sa ti o n .

Th e H and li ng  o f  C as es

When c e r t a i n  c a s e s  do  e n te r  th e  c o m p e n sa ti o n  sy st em  th e y  pose  v e ry  

s e r io u s  p ro b le m s f o r  th e  sy s te m , one i n i t i a l l y  d e s ig n e d  to  co pe w it h  

i n j u r i e s  due  to  a c c id e n t .  Not ed  bel ow  a r e  s im p ly  a few o f  th e  a r e a s  

t h a t  p o se  su ch  s p e c i a l  d i f f i c u l t i e s .

1 . C a r d io v a s c u la r  c a s e s  -  No t o n ly  i s  t h e r e  an  en or m ou s ra n g e  o f 

a c t u a l  c o v e ra g e  u n d e r w brk er s*  co m p e n sa ti o n  la w s f o r  p e rs o n s  s u f f e r in g  

h e a r t  a t t a c k s  o r  s t r o k e s  e . g . ,  in  one s t a t e  you s im p ly  c a n n o t be  com­

p e n s a te d , in  a n o th e r  you m us t g e t th e  h e a r t  a t t a c k  a t  w or k o r  w i th in
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30  m in u te s  o f i t ,  b u t th e r e  i s  n e c e s s a r i l y  e x tr e m e  in c o n s i s te n c y  on  

aw ar ds w i th in  s t a t e s .  Th e i s s u e  h e re  i s  s im p ly  t h a t  s c i e n t i f i c  an d 

m e d ic a l wi sd om  a r e  n o t advanced  en ou gh  to  cope  w it h  e v id e n t i a r y  n e e d s .

2 . I n f e c t i o u s  D is e a s e  C as es -  In  o r d e r  to  p re c lu d e  com p en sa ti n g  

"u nw ort hy" c la im s  f o r  c o m p e n sa ti o n  by  p e rs o n s  w it h  i n f e c t i o u s  i l l n e s s e s ,  

th e  s t a t u t e s  have  b een  c o n to r te d  in  a  v a r i e t y  o f  w ays,  f r e q u e n t ly  y i e l d ­

in g  ou tc om es t h a t  a p p e a r  c a p r i c io u s .  Y e t,  i f  th e  s t a t e s  w id en  c o v e ra g e  

to  a ll o w  m or e "w o rt h y "  c la im s  to  be  com pensa te d  th e y  f e a r  b e in g  d e lu g e d  

w it h  c la im s  f o r  in f l u e n z a ,  th e  common c o ld ,  e t c .  At r o o t ,  o f  c o u r s e ,

a r e  s e v e r a l  i s s u e s  in c lu d in g  o u r ig n o ra n c e  a b o u t th e  c a u s e  an d t r a n s ­

m is s io n  o f  d i s e a s e .

3 . H eari n g  L oss  C la im s -  In  r e c e n t  y e a r s  a  nu mbe r o f  s t a t e s  began

to  co m pensa te  w o rk e rs  w it h  h e a r in g  l o s s .  Wher e su ch  im p a ir m e n ts  w er e 

added  to  " s c h e d u le s "  i t  open ed  a d o o r f o r  c la im s  by  w o rk e rs  up on  o r  

a f t e r  r e t i r e m e n t .  A v a r i e t y  o f  r u l e s  hav e b een  d e v e lo p e d  to  l i m i t  

h e a r in g  l o s s  c la im s  even  e n te r in g  th e  s y s te m , e . g .  th e  w ork er i s  t e s t e d  

f o r  l o s s  o n ly  a f t e r  th e  w ork e r h a s  been  no lo n g e r  o c c u p a t io n a l ly  expose d  

to  n o is e  f o r  3 o r  6 m o n th s . S in c e  da m ag in g l e v e l s  o f  n o is e  a r e  e x tr e m e ly  

common a t  th e  w o rk p la c e  th e  p o t e n t i a l  f o r  a  huge  nu mbe r o f c la im s  i s  

g r e a t .  To keep  th e  sy s te m  from  b e in g  swam ped w it h  c la im s ,  an d p a r t i c u ­

l a r l y  b e c a u se  su ch  c la im s  c an  be  d i f f i c u l t  to  e v a l u a t e ,  v a r io u s  l i m i t i n g  

p r a c t i c e s  have  gr ow n up  in  v a r io u s  s t a t e s .

A. I n f o r m a t io n a l  P ro b le m s -  O c c u p a ti o n a l d i s e a s e  c a s e s  can  be  

p a r t i c u l a r l y  d i f f i c u l t  w here  th e  w ork er h a s  no  in fo r m a t io n  on  th e  su b ­

s ta n c e s  to  w hic h  he i s  b e in g  e x p o se d , th e  e x te n t  o f t h a t  e x p o s u re ,

97 -899  0  -  78 - 17
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his medical records at the plant etc. If a compensation claim is filed 

several years after an initial exposure to a hazard, the state agency 

may find it extraordinarily difficult to obtain and evaluate pertinent 

evidence. Yet much of the occupational disease that exists involves 

gradually developing chronic problems based upon long term exposures.

In cases of the genuinely long-latent diseases such as cancer, the 

problems in evaluating claims can be even more immense.

Conclusions

For several reasons the public has grown increasingly aware of the 

serious health problems that exist for many at the workplace. Perhaps 

it is the scientific breakthroughs by persons such as Mancuso, Selikoff 

and other health professionals, possibly it has been the zealousness of 

the reporters from the media who alerted the public to the hazards posed 

by exposure to asbestos, vinyl chloride, kepone, radiation and the like, 

or possibly it simply reflects our overall and growing concern with our 

environment. Yet, while interest in the matter has obviously grown, it 

is only fair to note that Congressional hearings, media interest and 

public arousal have occurred intermittently during this century. While 

the diseases that provoked such interest have changed over time, e.g. 

problems of phosphorous matchmakers, radium dial painters, silicosis 

and asbestosis, mercury poisoning, radiation illnesses from atomic 

energy exposures, and others each at some time received substantial 

public attention and scrutiny, the basic problems remain. I am hopeful

that the work of this Committee can be successful and that interest
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in the area can be sustained until the occupational disease problem is 

substantially reduced. Moreover, that attention should help to assure 

that those workers who are so unfortunate as to contract a disease are 

adequately compensated for it.

The goals that the Report of the National Commission set for 

workers' compensation in 1972 were laudable ones. At that time the 

Commission found the state systems "inadequate and inequitable".

While the states, generally, appear to have improved their compensation 

laws considerably since then, they started from a much lower level of 

accomplishment in their treatment of occupational disease. This aspect 

of the law is typically much more enlightened today than it was 5 years 

ago but it still represents a major problem area for the states. The 

difficulties are not simple ones and do not lend themselves to simple 

or partial solutions.
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Th e Chairman . We are  pleased now to welcome An dre Maison- 
pie rre , vice pre sident  of the  Am erican Mutu al Ins urance  Alliance .

We  have had the  pleasure of  havin g had Mr. Ma isonpierre here  
on othe r occasions, bu t I do not believe th is has  become an annual  
mat ter . We have  not seen you here fo r 2 yea rs, or  is it  3?

Mr.  Maisonpierre. I am af ra id , Mr. Ch airma n, I was here last  
yea r.

Th e Chairman . L as t year?  I t  seems as tho ug h it were  lon ger  ago.
Mr. Maisonpierre. Time  goes quick ly.

STATEMENT OE ANDRE MAISONPIERRE, VICE PRESIDENT, AMERI­
CAN MUTUAL INSURANCE ALLIANCE

Mr. Maisonpierre. Mr. Chairma n, members of the committee the 
Am eric an Mu tua l Ins urance Alliance  appre cia tes  very much the  op­
po rtu ni ty  to tes tif y on occ upa tion al disease before  the  subcommit tee.

We have been asked to  re str ict  ou r o ral comm ents to 5 to 10 minutes, 
and I  have sum marized them , bu t I  would appre cia te it  if  the  full 
sta tem ent  could  be int rod uced in the  record.

The Chair man . It  ce rta inl y will.
Mr.  Maisonpierre. Tha nk  you, sir.
Occ upa tion al disease is not a new coverage  to  wor kmen’s com­

pen sation.  While these laws  were in iti al ly  str uc tured to han dle  occu­
pa tio na lly  inc urr ed tra um at ic  injuries,  as the scient ific and  medica l 
com mun ities  beg an to iden tify specific occupat ional expo sure  h aza rds , 
the State  pro gra ms  were broa dened to include coverage of  these dis ­
eases directly  resu lting  from these  newly identif ied haz ards.

I t  was recognized the n, as it is s till  tod ay, t hat  i t is n ot th at  simple 
to tra ce  a specific disease’s etio logy  to a per son ’s wor k env ironmen t, 
when the  disease  its elf  can just as well be the  res ult  of many fac tors 
no t in any way r ela ted  to em ployment .

Hence, certa in saf eguards  were bu ilt  wi thi n State  compensatio n 
laws to at tempt  to restr ic t coverage to those  diseases which were 
peculia r to employm ent.  Ad dit ion al res tri cts  were bu ilt  into com­
pen sat ion  laws, such as require ments th at  the  disease had to manifest  
its elf  wi thin a rel ative ly short  time  fol low ing  da te of las t exposure.

Some of  these ba rri er s which  had been erec ted to pre vent abuses 
hav e been severely erod ed throug h jud icial in terp re tatio n or bypassed 
throug h new and  novel claim  theo ries , such as cum ula tive  tra um a.

Some are also in the  process of being repeale d as new medical 
tech nology  demons trat es t hat  they are un fa ir ly  disc rim ina tin g a gains t 
diseased workers . Fo r instance , State s tod ay are  ame nding sta tut es  
of  limi tat ion s to pro vide t hat  a sta tu te  shall not  begin to run  u nt il the  
diseased employee or his  fam ily  knows or  should  reasonably have  
know n th at  the  disease  is in fac t rel ate d to employm ent.

Can  the  wo rke rs’ compensat ion system  cope wi th occupational dis ­
eases? In  ta lk in g about diseases which are  pecu lia r to the  emp loy­
men t, the  answer  is ves.

As vou hav e ind ica ted  in your opening  sta tem ent , Mr. Ch airma n, 
the re has been a great  deal of publicitv given to the  alarming effects 
of Kepone, phosp hor and  v inyl chlo ride, as well as a numb er of  o the r
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carcinogens. The compensatio n syste m is able  to cope with workers  
affected by such ha rm ful substances.

Fu rth ermo re , I am sure  th at  in the  mo nths and yea rs ahead,  the re 
will be addit ion al instance s of h armful effects i dent ified  w ith  th e work 
env ironmen t. As long as it is und ers too d th at  the  objective of the  
w’orke rs’ compensa tion  sys tem is to  cope and compensa te fo r those  d is­
eases which are  peculia r to emp loymen t, the re should be no serious 
difficulty in absorbin g these new claims wi th in  the  system.

W ha t the  com pensation system may  find difficult to absorb is the  
flood of claims based  on diseases and con ditions  which are  eit he r 
pe rip he rally  rel ate d to  employme nt or  which are pres umed to be 
rel ated to  employm ent.

Ser ious  disl oca tion s in a num ber  of State s are  alread y being evi ­
denced , as a result  of the  imp osi tion  on the  worke rs’ compensation 
system  of  claim s which are only  pe rip he ra lly  associated wi th em­
ploymen t.

Fo r insta nce,  “cu mulative tra um a,”  a euphemism fo r occupa tional 
diseases , has  grossly  impac ted  on the  cost of  worke rs’ compensatio n 
in Ca lifo rnia. Also, a la rge  percenta ge of wo rke rs’ comp ensa tion  bene­
fits pa id in Michigan goes to  claimants  who, upon  ret irement,  file claims  
fo r emphysema, and  are then awarded benefits fo r life.

I f  w ork ers’ compensatio n benefi ts are to be looked upon as a means 
to su bst itu te fo r loss of  income du e to w ork -re lated disa bili ties , it  makes 
no sense to begin th e paym ent  of  benefits  to an ind ivi dual who has been 
able to work witho ut any  i ndustrial dis ab ili ty up  to  th e age of normal 
ret irement.

Ad dit ion all y worke rs’ compensa tion  benefi ts are  being award ed at 
a const antly  inc rea sing ra te  for conditions  such as he ar t disease,  
neurosis, and  may  oth er diseases which affect the  general  pop ula tion.

The extension of  the  worke rs’ compensation law’s into such pe­
rip heral  areas has resulte d in sub sta nti al insurance  cost increases. A 
grea t deal of  r esis tance is being evidenced  today by the  busine ss com­
mu nit y to h ighe r w ork ers ’ compensat ion insura nce  costs.

Yet , toda y’s worke rs’ compensat ion insura nce  rat es  are  inadeq uate 
in many Sta tes . Th is has  a lready resulted in a sub sta nti al tig hten ing 
of  the insurance  m arket, In  fac t, worke rs’ compensation marke t p rob­
lems are  approach ing  the  difficulties being  experienced in produc t 
liabil ity .

Ro th kin ds of  insu rance are  be ing  gr ea tly  s tra ine d as a r esul t o f the  
extension o f the  liabil ities  being  imposed upon  the business  comm unity.

We fra nk ly  ques tion  the a bi lity of the w ork ers ’ com pensation system  
to han dle  the  expected flood o f claims  to  be pro duc ed if  as a m at ter of 
pub lic policy, th e law’s were to be amended to pres ume t hat  any disease 
w hich can be connected w’ith employm ent sha ll be so r ela ted  in spite of 
the  fac t th at  the disease  can also arise fro m othe r sources, inc lud ing  
env ironm ental e xposure , infect ion , or causes as  vet unknown.

You  expressed in your  rem arks, Mr. Ch air ma n, an uneasy fee ling 
th at  there  are pe rhaps hund red s of  tho usa nds of  poten tia l oth er 
traged ies  w ai tin g to manifest  themselves in  A me rica’s workplaces . We  
sha re w ith  vou t his  une asv fee ling.

How ever, the re does exis t a great  deal of  d ivis ion  wi thin the  scien­
tific and medical com mun ities , as to  the extent  of ha rm fu l occupa-
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tio na l exp osure, as well as t he  r elati on sh ip between e xpo sure a nd  d if ­
ferent  forms  of cancer.

Very of ten , when  faced  wi th such  unc ertain ties, leg isla tive bodies 
have turne d t o t he  use o f b road p resumptio ns,  to  insure  th at  al l d oub ts 
are  resolved in fa vo r of diseased workers.

We also sym pathize wi th  those  workers . We  do not, however , feel 
th at  r esponsib ility fo r the ir  diseases s hould  be au tom atical ly funneled 
to th e W ork ers ’ Com pensation system.

One should  no t assume th at  the ab ili ty  of  the  business  com mun ity 
to absorb con tinu ous ly hig her wo rke rs’ com pensation costs is infi ­
nit ely  e lastic.

W ha t is l ike ly to  re sul t i f the W ork ers ’ Com pensation System is bu r­
dened wi th a lar ge  num ber  of presum ed diseases is th at th e benefi ts 
and cove rage  unde r the  system will ret rogra de , and benefits pa id  to 
merito rious claims will  become inadequate.

Mr. Ch airma n, can the Work ers ’ Com pensation system cope with 
occupa tion al disease? T o a larg e degree, th e answ er lies in  the hands  of 
policymaker s.

I f  th e compensation system is viewed to  be a mechanism fo r p rovid­
ing  a subs titute income fo r worke rs disa bled as a resu lt of  disease  
pec uliar t o t he  employment,  the answ er i s overwhelmin gly  “Y es.”

On the othe r han d, if  public  poli cy con tem plates a compensatio n 
mechanism to encompass paym ent o f benefits  f or  many diseases w hich 
affect the gen era l populatio n, the ans wer is  very pro bably  “No.”

Th an k you very  much,  Mr. Ch airma n.
Sena tor  J avits. We ll, I  ju st  wa nted  t o ask  one ques tion.  Th e i ns ur ­

ance companies however, they  have fe lt  about ou r bil l, have always  
been very solic itous  abo ut the fact  th at  wor kmen’s compensatio n 
should conti nue  to be a St ate  system.

Mr. Maisonpierre. Th at  is correct.
Se na tor  J avits. Now, do you  imply  th at  if  we are  goi ng to  rea lly  

place some emp has is on com pen sat ing  occupa tion al disease,  th at  it  is 
beyo nd the  abi lity o f the  St ate s to handle  ?

Mr.  Maisonpierre. No, sir.  We  believe th at  if  occupat ional diseases 
are  de alt  wi th in a way to  preven t th e overu tili zat ion  of  th e system, 
the n the worke rs’ com pensation syste m, the State system, can 
handle i t.

I f  we are  ta lk ing in t erm s o f exposure , such as w ha t we have ha d in 
the past,  wi th kepone, vinyl chloride,  e t cete ra, we do no t believe t hat  
the compensation system wou ld have any  problem in ha nd lin g those  
cases.

In  fact,  today, as I  mentioned, the  S ta te  compensation l aws  are  being 
ame nded two ways as r egards  occupatio nal  diseases. On the  one han d, 
all State s are  m ovin g i n t he  d irection—in fac t, ju st  a bout every State  
tod ay—of prov idi ng  cove rage  fo r all  occ upa tion al diseases.

Th e othe r element, which is very im po rta nt , is the eliminat ion  of 
the  r equ ireme nt th at  th e disease must ma nif est  i tse lf wi thin a cer tain  
per iod  o f tim e following  th e da te of  l as t exposure.

State s are  m oving in the direction of  th e elimination of  t hat prov i­
sion. Now, th is  w ill create  cert ain  p roblems, no t fo r the compensatio n 
system, bu t fro m an insurance  sta nd po int. I t  is difficul t to  fund  in a
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proper way benefits which may manifest themselves 20, 30 years from 
the date of last exposure.

So what we are suggesting to the States is that when a disabili ty or 
when a disease manifests itself, 5, 10 years following date of last 
exposure, that  the  benefit be paid from a fund which is financed on a 
pay-as-you-go basis, and charged to the broad indus trial community 
in the State, rath er than  paid by the worker’s compensation carrier 
or the self-insurer, which may no longer be in business, if i t was under 
risk at the time.

And, insofar as the diseased employee is concerned, there would be 
no effect for his benefits.

Senator J avits. So t ha t is one of the things—were you here when 
Professor B arth  testified ?

Mr. Maisonpierre. Yes; I was.
Senator J avits. One of the things he pointed out was the limitation 

in the workers’ compensation system for occupational disease which 
barred, he felt, workers from getting fai r compensation because of 
the  time limitation afte r la st exposure, because so many of these dis­
eases do not manifest themselves until years later.

Mr. Maisonpierre. I  agree with Professor  Bar th entirely on that.
Senator J avits. Well, you agree with him, but you really do not 

agree with him, because you do not want it to come into the system.
Mr. Maisonpierre. No, no. I  said tha t we are working toward the 

elimination of those statutes of limitations.
Senator J avits. You are, bu t you also tell us th at the system cannot 

pay the bill, and tha t you have to have some part icular fund which 
will insure against those risks, which is outside the system.

Mr. Maisonpierre. But this should be an internal matter,  Senator 
Javi ts, and we have had this already in operation in a number of 
States. Michigan has this, the State of New York has had it for a 
number of years, for the payment of silicosis, where afte r a certain 
number of weeks of disability, a special fund will pick up the payment.

Senator J avits. But don’t you think t ha t this ought to be uniform 
throughout the United States, tha t every S tate compensation system 
should have some kind of uniform standards , because otherwise, the 
compensation becomes competition in health and lives?

I mean, if Arkansas does not want it, they then bid for the business 
of Michigan, on the  ground that  they have lower workers’ compensa­
tion rates, but it is coming righ t out of the workers’ hide.

Mr. Maisonpierre. Senator  Javit s, I believe tha t all the States 
are moving in the direction, and should be moving in the direction 
of eliminating the statute of limitations.

Inso far as establishing a uniform system of financing those benefits, 
I think tha t each State  should be left to its own device, as long as 
the worker is being paid—the diseased worker is being paid—the 
proper benefits.

Senator J avits. I  did not say any such th ing  about financing the  
benefits. You are absolutely right about it. But I did sav tha t there 
ought to be a uniform guideline or standards applicable to what 
occupational diseases they compensate and when. Tha t could be a b ig 
element of competition if, as you say, one State chooses to do it 
and another States does not. Where are we then ?
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Tha t is our rea l prob lem, and th at  is why  Se na tor  W illi am s and I 
fe lt so strongly  abo ut thi s, and the Commission did.

Mr. Maisonpierre. Fr an kly,  we ha d high  hopes , at  the tim e th at  
OS HA  was enacted  into law  as a res ult  of  your  and Se na tor  W il­
liam s’ efforts, th at  we would ul tim ate ly  be able  to cu t th roug h some 
of  the  uncerta int ies  exist ing  wi thin th e med ical  and scien tific com­
mu niti es as to what are  t he elements which are cau sing occupat iona l 
disease.

As you heard  yes terd ay,  the emphasis on the part  of  OSH A has 
not been in the  occupa tional healt h area, tho ug h we ha d been sug ­
gesting  in the  pas t t hat  O SH A shou d pay more a tte nt ion in th is  a rea.

From  w ha t we heard  yeste rda y, when the  S ecretary  testi fied  y ester­
day, we th in k th at  the re is gr ea t hope th at  th roug h the reg ula tions  
and throu gh  th e e fforts o f O SH A,  as well as N IO SH , we wil l develop 
a unifo rm  acceptance of wh at is an d wh at is no t occ upatio nal ly 
rela ted.

Sena tor  J avits. Well, I do no t th ink th at  qui te meets the point, 
bu t none theless—we are  kin d of passing each oth er in the nigh t— 
but I  real ize th at  sometimes, th at  is the  best  ans wer you  can get. 
Th an k you.

The Chair man . Mr. Ma isonpierre, centr al to your  ana lys is here 
and the  foundati on  f or  yo ur  suggestions is t he  qu estion of  th e degree, 
if  it can be fou nd,  th at  degree of responsibil ity  th at can be placed 
upon the wo rkplace  for a given disease.

You ta lk  abo ut the  pe rip he ral contr ibu tion of the workplace  to a 
given disease.  Now, th is is no t only  a problem  in people’s min ds, bu t 
it is also a problem  in ar riving  at  jud gm ents on ju st  compensation . 
Tha t has been t ru e f or  a long  time, is tha t righ t ?

Mr. Maisonpierre. I t  has. Th is is r ig ht , S ena tor.
The Chair man . Do you have—and  maybe it  is in your  stat ement , 

and maybe I  m issed it—any  c lear w ay to descr ibe what,  in y ou r jud g­
ment, should be the essentia l elements of  a  compensable occupational 
rel ationship in a disease?

Mr. Maisonpierre. I  th in k th at  if  we ha d a way  of  det erm ining  
th is at  th is  time, I  th ink th at  it  would solve the rea l problems.

All  we can say at  th is tim e is “ that  which is p ecu liar to the  e mploy­
ment.” T here was an  int ere sti ng  a rticle  in th is mo rning’s Wall  St reet  
Jo urna l, which I have c lipped  out, which I th ink assi sts in ans wering 
th is ques tion and  assist s in  th e d ete rm ina tion o f this.

Th is relate s to ex posure t o acrylonitri le.  A pp aren tly , thi s is  a chem­
ical which has  just been exposed as a possib le carc inogen. There  is 
substan tia l coopera tion  tak ing plac e between the  Go vernment  research 
gro ups and  pr ivate employers, to att em pt  to  see wheth er or  not.  No. 
1, the  chemical is, in fac t, a carcinogen, and No. 2, t he  ex ten t t o which  
exposure c reates or  gives ri se to  a disease.

To some degre e, th is has to be done  almost on a case-by-case basis, 
because we a re fac ing  every day the int rod uction of  new chem icals  in 
in du st ry ; chemicals  used in com bination with each oth er,  which will 
create  di ffe ren t reactions  in dif ferent  people .

Now, NIO SH  and  OS HA  wil l, hopef ully, at tempt  to  con trol  the  
int roducti on  of  these  new chemicals , as well as the exposu re to these  
new chemicals.
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How does one determ ine  wh eth er somebody affected by cancer  
should receive  worke rs' compensatio n benefits ; it depend s to  a lar ge  
degree as to wh eth er the  his tory  of  e xposure  of  th a t person links  up 
with a chemical which has  been iden tified as cau sing the type  of 
canc er which th is  is goi ng t o evolve in the fu tu re  is not going to be 
so much associated wi th carc inogens. I th ink th at  h ere  we have p ubl ic 
awareness and extensive o versight as to wh at is g oin g on in the  w ork ­
place. I  th ink it is going to come more in the areas of  h ea rt diseases, 
nervous diseases , lun g diseases , such  as we ju st  saw the  othe r day , 
of an ind ividual rece iving worke rs’ compensatio n fo r h av ing  been ex­
posed to cierarette  smoking by fellow  employees. These are the  cases 
which I believe will pu t grea t stre ss on the  com pensation system.

In  your  own St ate of New Jerse y, he ar t disease claims are  a lre ady 
pu tti ng  a grea t d eal of stress, costwise—I  could pro vid e f or  the  record 
the  figures as to the  percen tage  of  tot al do lla rs which have  been ex­
pended  in New Jerse y fo r heart  disease c laim s alone . I t is a  ve ry sub­
sta nt ia l figure.

Now, obviously , some heart  disea se cases ari se ou t of  the  employ­
ment.  Bu t the medical pro fess ion is very  broadly  div ided as to 
whether emp loymen t has  much to do with he ar t disease, in any  sense 
of the  w ord.

The Chairma n. W ith  the  sys tem as it is, hav ing to acce pt more  and  
more categories  and m ore a nd  more cases wi thin categor ies  as you m en­
tioned  in New Jer sey , does pu t a st ra in  on those who ca rry  the  finan­
cial  burden of  the  system—basically , the  insura nce  car rie rs.  Is  th is 
tru e?

Mr. Maisonpierre. Well, it  is more , Mr. Ch air ma n, bas ica lly the  
busin ess commun ity. My concern is wh at does th is  do to the to tal  sys­
tem. You know,  we have been working  ext rem ely  ha rd  in at tempt ­
ing  to u pg rad e S ta te  benefits.

The  resi stance th at  we have  met  within the  State s by the  busin ess 
com munity  has  been th at , “W ell,  we have  no problem up gr ad ing the  
benefi ts fo r indu str ial  acciden ts, those th at  occu r in the  pla nts , bu t 
the re is so m uch was ted in t he  sys tem,  so ma ny claims which are  en ter­
ing  in the  system tod ay  which should  rea lly  n ot  f ind th ei r way  in the  
worke r's com pensation system, th at  we find it very difficult to abso rb 
the  costs.” T his is w ha t we a re being told by the business comm unity.

I f  the  wo rke r’s compe nsation  system tod ay did no t have to abso rb 
the  cos t o f wh at I call these perip heral  cases, I am quite sure  t hat  the  
benefi ts being pa id unde r the  system would be subs tan tia lly  hig her 
th an  they are today.

Bu t i t is the  tremend ous  cost which these pe rip he ra l cases are  b ring ­
ing  into the system. And not only  to us , but to  the  Fed eral  Government.

For  inst ance, the  Gen era l Accou nting Office is ext rem ely  nervous 
about the  cost of  loss of  h ea rin g claims being fun nel led  into the  Fe d­
era l Employee  Compensation Act , because i t is an  extremely  hi gh  cost. 
Th is i s an oth er occupat ional disease . I t is a disease  whe re the  dis ab ili ty 
and its  work connection can pro bab ly be identif ied more easi ly than  
many oth ers  as to work connection.  B ut  in  a numb er of  S tat es  and un ­
de r the  Longs horemen’s Act and  the Federal  Em plo yee s’ Com pensa­
tio n A ct, th e guid elin es being used  f or  the de ter mi na tio n o f d isabil itie s 
are  not  m edic ally  recognized guid elines. They are  much broader than
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that . So we hav e many more cases com ing into th e system , wh ich re ally  
are  not due to occupa tional exposure bu t to env ironm ental exposure.

The Chair man . I might no t have followed you complete ly. You 
were des crib ing  the  compensatio n of  lat er -app ea rin g diseases, where  
the re i s a long laten cy period .

You suggested a common fund, d id  you no t?
Mr. Maisonpierre. Wha t I  suggested, Mr. Ch airma n, wou ld be a 

financin g mechanism  fa irl y sim ila r to wh at is being used today in the  
Sta tes  under the  second in jury  fund  fo r the paym ent of preex ist ing  
cond ition s.

I t is v ery  di fficult, from an insurance  s tan dpoin t, and even from an 
employer ’s sta ndpo int , to fund  tod ay fo r diseases which may  ap pe ar  
15,20 year s from now. We cannot  buii d up th e necessary reserves, when 
we do n ot  know wh at the  diseases  a re going  to  be, and wh at the num­
ber  of cases are goin g to be.

So w ha t is being  suggested  is t hat  when a  disease is found to  be com­
pensable a num ber  o f years af te r dat e of las t exposure—th is  could  be 
10 years  from  the d ate  of  last exposure—th at  th e benefi ts to be pa id to 
the  diseased wo rke r should be  paid  out o f a  special fund  created by the  
Sta te.  The fund  is financed by assessment on all insurance  carriers  
wr iti ng  w ork ers ’ compensat ion insu rance in the  State and on all self- 
insu rers. A nd the assessment aga ins t w ork ers ’ com pensatio n i nsu rer s is  
entered in to a  ra tem aking  process an d is then  channeled  to  the bus iness  
community.

Now, these  fu nds g ene rally are  financed  on a pay-as-you-g o basis, so 
every year the fun d make s a new assessment on the  busin ess commu­
nity, so as to  acquire  enough money to  pay nex t y ear’s losses.

Th is m ethod has been used in a number  of instances  where t he finan c­
ing  o f certa in claim s was a difficult prob lem, and it  has worked quite 
well.

An d we a re sug ges ting to the  State s th at  as  th ey remove the  s tat ute  
of lim ita tions,  th at  they  establ ish  t hi s fund ing mechanism to  pay for 
the  losses.

The Chairma n. Wel l, I  j us t wonde r w het her  there is anything  th at  
has  been lea rne d ou t o f th at  k ind  of system  th at  migh t apply  here  in 
othe r areas of occupa tional disease. I t seems obvious to me th at  there 
has to be a mult itu de  of  workers  now liv ing  and suf fer ing  wi th an 
occupational disease  that  clea rly,  by any test, i s re lated  to the ir  employ­
ment.

I  th in k th is brow n lun g p roblem fits w ith in th at  ca tego ry.
Mr. Maisonpierre. Yes. I  wou ld th ink th at  the re pro bab ly are  a 

gr ea t man y people afflicted wi th brown lun g th at  are  not being com­
pensated.

Th e Chairma n. And a pecu lia r situa tio n—and th at  is one of the  
words you used—where the  disease is pecu liarly  rela ted  to  th e emp loy­
ment.

Then the re are  other d iseases th at  fit th at  classification , of cl ear  rela­
tionship , uncomplica ted by the f act s-----

Mr.  Maisonpierre. Asbestosis.
The Chairman [co nti nu ing !. Yes, and othe rs. Then the re are  those 

which even conserv atively tes tin g, would show an ove rwh elm ing prob­
ab ilit y t hat  the occupation was the ma jor  f ac tor in the  d isease. At any
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rate, the re are  these grea t numb er of  occ upa tion al diseases th at  now 
exis t in th e lives of workers.

I f  the law was brou gh t t o these  s ituations, I wonde r if  t hi s poo ling  
or  bro ad fund ing mi gh t be app lied . You  are  worrie d abo ut a grea t 
flood of cases if occupa tion al disease  cove rage  is more  clearly sta ted , 
more bro adly assigned.  That  is one of  your  app rehens ions, is th at  
righ t ?

Mr. M aisonpierre. Yes.
The Chair man . I s the re an ything  abo ut th is common fund ing fo r 

occupational diseases in any  categ orie s th at  m igh t be appli ed—assess­
ment in funding ?

Mr. Maisonpierre. Yes. I th ink th at  the  assessmen t fu nd ing can be 
app lied, a nd has  been applied, for t hat  matt er , i n b lack  lung.  Y ou have  
app lied thi s in the  b ill which you just rep or ted  recent ly, in the est ab­
lishmen t of  the trus t fun ds for these min ers  whose employers  could not  
be located. You have a pplied tha t concept in there.

The Chair man . We have not seen it opera tio na lly  effective yet.
Mr. Maisonpierre. No, bu t we have seen, unde r the State  c ompensa ­

tio n—
The C hairman . Will  it  work ?
Mr. Maisonpierre. W e have seen under the  St ate c ompensation sys­

tem the concept of fund ing app lied opera tio na lly  and working  re la ­
tively  well.

The th ing th at  we need to gu ard ourse lves is t hat  t he  fund s are  not 
abused, th at  th ey only  be used where the tra di tio na l financ ing m echa­
nism  tha t is relat ing the cost to the  em ployer  or  to  the type  o f employ­
men t, canno t work p rop erly.

There  ar e two reasons fo r t ha t. No. 1. if  you  s ta rt  sp read ing t he  cos t 
of  wo rkers’ compensat ion throug h fun ds on the  broad com munity , you 
are  d iss ipati ng  the incentive for safety , and I th ink th is is one th in g 
th at  we should gu ard ourse lves aga ins t.

No. 2 is th at  we sh ould  gu ard again st fa lli ng  i nto  t he  same tr ap  or 
prob lem th at  social securi ty is fac ing , and  th at  is, es tab lishin g grea t, 
un funded  liab ilit ies . The com pensation system is a fu lly  fun ded sys­
tem. The bro ad trus t fun ds or the  bro ad fund s th at  we have are  not 
fun ded lia bili ties .

Th is is all  r ight , as lo ng as th e liabil itie s o f th e fun ds  a re very sma ll 
com pared to  the  total liabil itie s of the to tal  system.

Bu t if  we use these fun ds as an escape mechanism, to fund  fo r com­
pen sati on systems or benefi ts which  are  un po pu lar  in the  eyes of  the  
busin ess com munity  or which  present difficulties if  these  special funds 
beg in to acqu ire hug e liabil itie s the n we are  goi ng into an unfunded 
worke rs’ compensation liabil itie s system, and I  do not th ink th at th is 
is desirable.

I  th ink we should main tai n the  workers ’ compensation system as a 
funded  system  to th e grea tes t extent possible .

Th e C hairma n. I th ink we will stop  there . M y hy pothe sis  de alt  w ith  
the  diseases th at  are, to a ma jor  degree, cle arly associated with the  
occu pation. Then we have a descend ing grade to those th at  you de­
scribe as peri ph eral ly rel ated to the  job.

W ha t you have said just now, abo ut th is appro ach to fu nd ing and  
its problems, I  wou ld ima gine cou ld be  appli ed  to  those of  lesser de gree



264

of  association with the  workplace and would ju st  mu ltiply the  
problems.

Mr. Maisonpierre. Yes. The oth er question to be rais ed is whether 
the comp ensa tion  sys tem is the pro per mechanism to compensa te those 
disa bili ties . There  may  well be oth er syste ms th at  are be tte r to com­
pen sate fo r these pe rip he ral diseases.

An d we sho uld no t f org et th at  we do ha ve certa in systems opera tive 
tod ay, such as we do have  the  social  se cur ity dis abilit y pro gra m,  we do 
hav e pr ivate employme nt wage  con tinuation pro gra ms , we do have  
healt h insu rance p rogra ms , a ll which are  co mpensatin g for  these cases 
already.

I d o not th ink t hat  the re has been a sufficient ana lys is o f th e exte nt to 
which these oth er systems are  alread y com pen sat ing  these  cases. It  
may  be th at  these cases are  alread y fal lin g wi thi n certa in compensa­
tion mechanisms and ar e bein g compensated,  in f act.

The Chair man . W e have called on you in the  pas t. You are here , 
now and  bein g very he lpf ul,  and I hope we can call on you in the  
future .

Mr. M aisonpierre. Yes, indeed, sir.
The Chairman . I  know th at  you  are  a  stu dent of the  most complex 

situa tions  of ins ur ing  again st risks . We are  looking at  risk s th at  are 
recent ly becoming know n. You m entioned th is today .

Mr.  Maisonpierre. Th at  is abs olut ely correct.  This  is an  en tire ly new 
spec trum .

The Chairman. Yes, t hi s is a new spectru m. An d we ha ve just ga l­
loped in th e l as t 30 year s i nto  a new world  o f t oxic  and  d ang erous and  
haz ard ous substances. W e wil l look fo rw ard to  seeing you ag ain.

Mr. Maisonpierre. T ha nk  you very much. I t  is always a pleasure 
appeari ng  here.

[Th e prep are d st ate me nt of Mr. Ma isonpierr e f oll ow s:]
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My name i s  A nd re  M a is o n p ie r re , I  am v ic e  p r e s i d e n t  o f  t h e  A m er ic an

M u tu a l I n s u ra n c e  A l l i a n c e ,  t h e  m ajo r a s s o c i a t i o n  f o r  m u tu a l p r o p e r ty

an d  c a s u a l t y  in s u r a n c e  c o m p an ie s . Ou r co m p an ie s w r i t e  w o rk e rs '

c o m p e n sa ti o n  in s u r a n c e ,  a s  w e l l  a s  o th e r  p r o p e r ty  an d  c a s u a l ty

c o v e ra g e s  in  a l l  50 s t a t e s  an d th e  D i s t r i c t  o f  C o lu m bia . S in c e  a

s u b s t a n t i a l  p a r t  o f  t h e  A l l i a n c e  co mpany  pr em iu m  in co m e i s  d e r iv e d

fr om  w o rk e rs ' c o m p e n s a ti o n , t h e  A l l i a n c e  h a s  t r a d i t i o n a l l y  g iv e n

t h e  h i g h e s t  p r i o r i t y  t o  t h i s  l i n e  o f  b u s i n e s s .

We a p p r e c i a t e  t h e  o p p o r tu n i ty  t o  d i s c u s s  t h e  w o rk e rs ' co m pen sa ­

t i o n  s y s te m 's  a b i l i t y  t o  co pe w ith  th e  o c c u p a t io n a l  d i s e a s e  p ro b le m s .

C ove ra g e  f o r  o c c u p a t io n a l  d i s e a s e s  h a s  lo n g  b een  an  i n t e g r a l  p a r t

o f  o u r  s t a t e s  w o rk e rs ' c o m p e n sa ti o n  la w s . T h ese  la w s , wh en i n i t i a l l y

e n a c te d ,  w er e p r i m a r i l y  o r i e n t e d  t o  t h e  m an ag em en t o f  i n d u s t r i a l

a c c i d e n t a l  i n j u r i e s .  As a g e n e r a l  a w a re n e s s  d e v e lo p e d  t h a t  th e

h e a l t h  o f  w o rk e rs  c o u ld  be  d e t r i m e n ta l l y  a f f e c t e d  th ro u g h  o c c u p a ­

t i o n a l  e n v ir o n m e n t,  th o s e  la w s w er e b ro a d e n e d  t o  r e q u i r e  t h a t  com­

p e n s a t io n  be  p a id  to  d i s e a s e d  a s  w e l l  a s  i n ju r e d  w o rk e rs .

Th e i n c lu s io n  o f  o c c u p a t io n a l  d i s e a s e s  w i th in  t h e s e  la w s d id

n o t  come w ith o u t  a g r e a t  d e a l  o f  m is g iv in g s . W hil e t h e  b u s in e s s

co m m un ity was  p re p a re d  t o  a c c e p t  r e s p o n s i b i l i t y  f o r  d i s e a s e s  w hic h

w ere  c l e a r l y  an d  d i r e c t l y  c o n t r a c t e d  a s  a r e s u l t  o f  em plo ym en t,

t h e r e  wa s c o n c e rn  t h a t  t h e s e  new c o v e ra g e s  c o u ld  e a s i l y  be  a b u s e d .

As a c o n s e q u e n c e , m ost  o f  th e  s t a t e  la w s e x te n d in g  o c c u p a t io n a l

d i s e a s e  c o v e ra g e s  c o n t a ' ne d r e s t r i c t i v e  c o n d i t io n s  c a l c u l a t e d  t o

wee d o u t  n o n - m e r i to r io t  c la im s .
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F o r i n s t a n c e ,  a go od  many s t a t e  la w s s p e c i f i e d  t h a t  th e  o c c u ­

p a t i o n a l  d i s e a s e  had  t o  b e  " p e c u l i a r  t o  th e  em p lo y m en t. "  O th e rs  

r e q u i r e d  t h a t  t h e  d i s e a s e  h ad  t o  m a n i f e s t  i t s e l f  w i th in  a c e r t a i n

p e r io d  o f  t im e , f o l lo w in g  th e  d a te  o f  l a s t  i n j u r i o u s  e x p o s u re .

Many la w s p r o h i b i t e d  b e n e f i t  paym en ts  f o r  p a r t i a l  d i s a b i l i t y .  I t  

i s  im p o r ta n t  t o  em p h as iz e  t h a t  t h e s e  r e s t r i c t i o n s  w ere  im pose d n o t 

t o  p r e v e n t  l e g i t i m a t e  o c c u p a t io n a l  d i s e a s e  c la im s  e n t r a n c e  i n t o

th e  s y s te m , b u t  r a t h e r  t o  p r e v e n t  p o t e n t i a l  a b u s e s .

M os t o f  t h e s e  l i m i t a t i o n s  c o n t in u e  t o  b e  p a r t  o f  t h e  w o rk e rs '

c o m p e n sa ti o n  sy s te m , to d a y . H ow ev er , t h e i r  e f f e c t i v e n e s s  h a s  b een  

c o n s id e r a b ly  e ro d e d  th ro u g h  c o u r t  i n t e r p r e t a t i o n  an d  th ro u g h  s u b s t i ' 

t u t e  a p p ro a c h e s  su ch  a s  t h e  " c u m u la ti v e  t r a u m a ."  A d i r e c t  r e s u l t  

i s  t h a t  many d i s e a s e s  o r  d i s a b i l i t i e s  w h ic h  w ere  n e v e r  c o n te m p la te d

t o  b e  w i th in  th e  c o v e ra g e  o f  w o r k e r s ' c o m p e n sa ti o n  la w s a r e ,  to d a y , 

f in d in g  t h e i r  wa y i n t o  t h e  s y s te m . T h is  h a s  c r e a t e d  s e r i o u s  c o s t

im p l i c a t i o n s  f o r  b o th  em p lo y e rs  an d  i n s u r e r s ;  i t  h a s  a l s o  g e n e r a te d  

a d m i n i s t r a t i v e  p ro b le m s b e c a u s e  many o f  t h e s e  c la im s  r e q u i r e

e x t e n s iv e  l i t i g a t i o n .

D e s p i te  t h i s ,  t h e r e  a r e  many s tu d e n t s  o f  w o rk e rs ' co m p e n sa ti o n  

who c la im  t h a t  th e  sy s te m  to d a y  f a i l s  t o  p r o v id e  b e n e f i t s  t o  a v e ry

l a r g e  body  o f  d i s e a s e d  w o rk e rs . I t  i s  c la im e d  t h a t  t h e  e x i s t i n g

s y s te m 's  e n t r y  b a r r i e r s  a r e  e x c e s s iv e ly  o n e ro u s  an d  k eep  a go od  

many l e g i t i m a t e  c la im s  o u t  o f  th e  s y s te m . Many mor e l e g i t i m a t e

c la im s  a r e  e s c a p in g  t h e  ;y st em , i t  i s  s a i d ,  b e c a u s e  many o c c u ­

p a t i o n a l  d i s e a s e s ,  t h e r  ! v e s , go  u n re c o g n iz e d  o r ,  a d i s e a s e  i s

n e v e r  c o n n e c te d  t o  so ir c p a s t  em pl oym en t b y  e i t h e r  th e  v i c t im .
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h im s e l f ,  h i s  f a m il y  o r  t r e a t i n g  p h y s i c ia n s .

T h e re  a r e  some who c la im  t h a t  a s  many a s  1 0 0 ,3 0 0  w o rk e rs  d i e

a n n u a l ly  from  som e o c c u p a t io n a l  d i s e a s e s .  I f  t h i s  w ere  s o , th e n

one w ould  h a v e  t o  a c c e p t  t h e  f a c t  t h a t  many d i s e a s e s  go  u n re c o g n iz e d

to d a y  and  a r e  n o t  p ic k e d  up  by  t h e  w o r k e rs ' c o m p e n sa ti o n  sy s te m .

H ow ev er , i t  i s  d i f f i c u l t  t o  t r a c e  t h e  g e n e s i s  f o r  t h e s e  f i g u r e s .

Th e g ro u n d s  up on  w h ic h  th e y  a r e  d e v e lo p e d  a r e  f l im s y , t o  s a y  th e
«v e ry  l e a s t .

An a d d i t i o n a l  p ro b le m  in  t h e  a t te m p t  to  q u a n t i f y  t h e  p o t e n t i a l

nu m be r o f  o c c u p a t io n a l  d i s e a s e  c la im s  i s  one o f  d e f i n i t i o n .  T h e re

a r e  th o s e  who b e l i e v e  t h a t  o c c u p a t io n a l  d i s e a s e  c o v e ra g e s  sh o u ld

b e  e x te n d e d  t o  an yone who se  o c c u p a t io n  may h a v e  h ad  any  e f f e c t  on

th e  d i s e a s e .  O th e r s  c o n t in u e  t o  f e e l  t h a t  t h e  c o m p e n sa ti o n  sy s te m

s h o u ld  c o v e r  o n ly  d i s e a s e s  w hic h  a r e  p e c u l i a r  t o  t h e  em plo ym en t.

I t  i s  o b v io u s  t h a t  t h e s e  tw o a p p ro a c h e s  w i l l  g e n e r a te  e n t i r e l y

d i f f e r e n t  v ie w s on  t h e  nu m be r o f  p o t e n t i a l  c la im s  t h e r e  may b e .

Th e a b i l i t y  o f  t h e  w o rk e rs ' c o m p e n sa ti o n  la w s t o  p ro v id e  c o v e ra g e

f o r  o c c u p a t io n a l  d i s e a s e  w i l l  a l s o  d ep en d  up on w h ic h  o f  t h e  tw o

s c h o o ls  o f  th o u g h t  p r e v a i l s .

Th e A l l i a n c e  b e l i e v e s  t h a t  a l l  s t a t e  w o r k e r s ' c o m p e n sa ti o n

la w s sh o u ld  p ro v id e  b e n e f i t s  f o r  an y  d i s e a s e  d ue  t o  c a u s e s  an d

c o n d i t i o n s  c h a r a c t e r i s t i c  o f  an d p e c u l i a r  t o  a p a r t i c u l a r  t r a d e ,  *

o c c u p a t io n ,  p ro c e s s  o r  em plo ym en t.  H ow ev er , i t  w oul d e x c lu d e

a l l  o r d in a r y  d i s e a s e  o f  l i f e  t o  w h ic h  th e  g e n e r a l  p u b l i c  i s  9

e x p o s e d , u n le s s  t h e  em pl oy m en t i s  o f  i t s e l f  o f  su c h  n a tu r e  a s
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t o  i n c r e a s e  s u b s t a n t i a l l y  t h e  h a z a rd  o f  su c h  d i s e a s e .  Th e A l l i a n c e  

f e e l s  t h a t  su c h  a d e f i n i t i o n  i s  b ro a d  en ough t o  in c o r p o r a t e  a l l  

l e g i t i m a t e  o c c u p a t io n a l  d i s e a s e  c la im s  an d t h e  w o rk e rs ' co m pen sa ­

t i o n  la w s ca n  b e  ac co m m oda te d t o  i n c o r p o r a t e  th em .

On th e  o t h e r  h a n d , i f  i t  i s  t o  b e  t h a t  p u b l i c  p o l i c y  r e q u i r e s  

t h a t  co m p e n sa ti o n  b e  p ro v id e d  t o  d i s e a s e d  w o rk e rs  w ho se  em pl oy m en t 

h ad  o n ly  a p e r i p h e r a l  i n f lu e n c e  o v e r  t h e  d i s e a s e  i t s e l f ,  t h e n ,  we 

w ould  h a v e  s e r i o u s  d o u b ts  a s  t o  t h e  a b i l i t y  o f  t h e  w o r k e rs ' com­

p e n s a t io n  la w s a s  p r e s e n t l y  s t r u c t u r e d  t o  b e  a b l e  t o  h a n d le  t h e  

p o t e n t i a l  f lo o d  o f  o c c u p a t io n a l  d i s e a s e  c la im s .

I t  i s  b e in g  c la im e d  by  som e t h a t  o c c u p a t io n a l  e x p o s u re s  t o  

c a r c in o g e n s  a r e  so  nu m er ous  to d a y  t h a t  a v a s t  nu m be r o f  l e g i t i m a t e  

c la im s  w i l l  b e g in  t o  fl ow  i n t o  t h e  sy s te m  o n c e  t h o s e  c a r c in o g e n s  

have  b e e n  i d e n t i f i e d .  S u p p o r te r s  o f  t h i s  t h e o r y  a r e  u rg in g  t h a t  

e i t h e r  e n t i r e l y  new c o m p e n s a ti o n  m ec han is m s b e  e s t a b l i s h e d  o r  t h a t  

t h e  e x i s t i n g  w o rk e rs  1 c o m p e n s a ti o n  p ro g ra m s b e  r e s t r u c t u r e d  so  a s

t o  b e  a b le  t o  a cc om m od at e su c h  c l a i m s . Th e A l l i a n c e  d o es  n o t  d i s ­

c o u n t t h e  p o s s i b i l i t y  t h a t  new o c c u p a t io n a l  d i s e a s e  c la im s  w i l l  

i n c r e a s e  a s  new c a rc in o g e n s  a r e  i d e n t i f i e d .  P ro b a b ly , som e 

s t r u c t u r a l  c h a n g e s  in  t h e  la w s w i l l  b e  n e c e s s a r y  t o  ac co m m od at e

t h e s e  new c la im s . But  we do  n o t b e l i e v e  t h a t  t h e  e v id e n c e  i s

a t  h an d  t o  w a r ra n t  a r e s t r u c t u r i n g  o f  t h e  t o t a l  s y s te m . The

a rg u m e n ts  b e in g  u se d  to . ay , in  s u p p o r t  o f  c r e a t i n g  new co m pe n­

s a t i o n  m echan is m s,  a r e  n o t new.  You may r e c a l l  t h a t  15 y e a r s  a g o ,

l e g i s l a t i o n  was  in t ro d u c e d  in  b o th  H ou se s o f  C o n g re ss  t o  e s t a b l i s h

97 -89 9 0  -  78 -  18
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an  e n t i r e l y  new F e d e r a l  w ork ers *  c o m p e n sa ti o n  m ec ha ni sm  t o  com ­

p e n s a te  f o r  t h e  a f t e r - e f f e c t s  o f  o c c u p a t io n a l  r a d i a t i o n  e x p o s u re .

S u p p o r te r s  o f  t h e  l e g i s l a t i o n  w er e a l l e g i n g  t h a t  l i t e r a l l y

th o u s a n d s  o f  w o rk e rs  w ou ld  su cc om b t o  r a d i a t i o n - in d u c e d  c a n c e r

an d t h a t  t h e  s t a t e  w o rk e rs ' c o m p e n sa ti o n  la w s w er e t o t a l l y  in a d e ­

q u a te  t o  co pe w ith  t h e  p ro b le m . Th e l e g i s l a t i o n  wa s n o t e n a c te d

by C o n g re ss  an d t h e  s t a t e  c o m p e n sa ti o n  la w s h a v e  b een  a b le  t o

cope  w ith  o c c u p a t io n a l  r a d i a t i o n - in d u c e d  c a n c e r  c la im s . In  f a c t ,

v e ry  few  su ch  c la im s  h av e  been  p r e s e n te d  ev en  th o u g h  a l l  o f  th e

s t a t e  la w s h a v e  b een  am en de d t o  p ro v id e  t h a t  th e  s t a t u t e  o f

l i m i t a t i o n  w ou ld  n o t b e g in  t o  ru n  u n t i l  th e  d i s e a s e d  em pl oy ee  

o r  h i s  f a m i ly  h ad  be co m e aw ar e t h a t  th e  d i s e a s e  wa s r e l a t e d  t o

em plo ym en t.

Some a r e  c la im in g  t h a t  th e  sm a ll  nu mbe r o f  r a d i a t i o n  d i s e a s e d

c la im s  i s  p ro o f  en ough  t h a t  t h e  w o r k e r s ' co m p e n sa ti o n  sy s te m  

f a i l s  t o  c a p tu r e  l e g i t i m a t e  c la im s ;  t h a t  many w o rk e rs  h av e  f a l l e n

p re y  t o  r a d i a t i o n - in d u c e d  d i s e a s e s  an d h a v e  d ie d  b u t  t h a t  th e

r e l a t i o n s h i p  b e tw een  t h e i r  em pl oy m en t an d t h e  d i s e a s e  h a s

e s c a p e d  th em , t h e i r  f a m i l i e s  an d t h e i r  d o c to r s .  I t  i s  s u b m it te d

t h a t  su c h  an  a rg u m en t i s  d i f f i c u l t  t o  s u s t a i n  in  v ie w  o f  th e

e x te n s iv e  p u b l i c i t y  w hic h  h a s  b een  g iv e n  t o  th e  d a n g e rs  o f  r a d i a ­

t i o n  e x p o s u re , an d th e  f a c t  t h a t  e x te n s iv e  e x p o s u re  r e c o r d s  h av e  ’

b een  k e p t by  e m p lo y e rs  in  a l l  em plo y ees b e in g  e x p o se d .

Had C o n g re ss  b e e r  in ic k e d  i n t o  c r e a t i n g  an  e n t i r e l y  new

f e d e r a l  co m p e n sa ti o n  m ec ha ni sm  t o  co pe  w i th  r a d i a t i o n - in d u c e d
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d i s e a s e s ,  i t  w oul d h av e  e s t a b l i s h e d  a new b u re a u c ra c y  w h ic h , o v e r  

t h e  sp an  o f  a d e c a d e  an d a h a l f ,  w ould  h av e  h a n d le d  o n ly  a h a n d fu l

o f  c la im s .

F o r t h e  p a s t  few  y e a r s ,  o u r  s t a t e  w o r k e rs ' c o m p e n s a ti o n  la w s 

h a v e  b e e n  am en de d o r  a r e  in  t h e  p r o c e s s  o f  b e in g  am en de d t o  co pe 

more e f f e c t i v e l y  w i th  o c c u p a t io n a l  d i s e a s e s .  F o r i n s t a n c e ,  m os t 

o f  t h e  la w s to d a y  e x te n d  c o v e ra g e  t o  a l l  d i s e a s e s .  A d d i t i o n a l l y ,  

t h e  s t a t e s  a r e  re m ovin g  fr om  t h e i r  la w s , r e q u ire m e n ts  t h a t  th e  

d i s e a s e s  m ust  m a n i f e s t  i t s e l f  w i th in  a s p e c i f i c  t im e , fo l lo w in g  

th e  d a te  o f  l a s t  e x p o s u re . S t a t u t e  o f  l i m i t a t i o n s  a r e  b e in g  

l i b e r a l i z e d ,  e l im in a t in g  th e  r e q u ire m e n t  t h a t  t h e  s t a t u t e  b e g in  

t o  t o l l  fr om  th e  d a te  o f  l a s t  e x p o s u re . As a r e s u l t ,  w o rk e rs  

ex p o sed  t o  v in y l  c h l o r i d e ,  k e p o n e , an d o th e r  t o x i c  s u b s ta n c e s , 

a r e  to d a y , c o v e re d  by  w o r k e rs ' c o m p e n s a ti o n  la w s an d do  r e c e iv e  

b e n e f i t s  wh en  d i s a b le d  fr om  w o rk . Th e w o r k e rs ' co m p e n sa ti o n  

sy s te m  h a s  ac co m m od at ed  t h e s e  c la im s  in  t h e  p a s t  an d w i l l  b e

a b l e  t o  ac co m m oda te  new c la im s  in  t h e  f u t u r e .

H ow ev er , t h e  w o r k e rs ' c o m p e n s a ti o n  sy s te m  i s  f in d in g  i t  

e x tr e m e ly  d i f f i c u l t  t o  h a n d le  c la im s  b e in g  ma de f o r  c o n d i t io n s  

w h ic h  a r e  o n ly  r e m o te ly  r e l a t e d  t o  em plo ym ent.  L e t me g iv e  yo u 

a c o u p le  o f  ex am p le s o f  su c h  c la im s :  Th e f i r s t  c o n c e rn s  a 

r e l a t i v e l y  r e c e n t  C a l i f o r n i a  c a s e ,  in v o lv in g  an  a i r p l a n e  m ech an ic  

p r e s e n t l y  d ra w in g  w o r k e rs ' co m p e n sa ti o n  b e n e f i t s .  Th e w o rk e r 

had  b e e n  re p ri m a n d e d  by  h i s  s u p e r v i s o r  f o r  b e in g  a b s e n t  from  

w or k w i th o u t  go od  r e a s o n s  on  r e p e a te d  o c c a s io n s .  F o ll o w in g  th e
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r e p r im a n d , h e  w alk ed  o f f  t h e  jo b  an d r e f u s e d  t o  r e t u r n  t o  w ork .

He a d m it s  b e in g  f u l l y  q u a l i f i e d  f o r  m e c h a n ic a l w or k and  h a v in g  b een

o f f e r e d  a nu mbe r o f  su ch  jo b s ,  w hic h  h e  h a s  tu r n e d  do wn . H is  d i s ­

a b i l i t y  i s  no  more th a n  a d i s l i k e  o f  b e in g  re p r im a n d e d . He d o es

n o t  l i k e  t o  w or k an d w an ts  t o  a v o id  f u t u r e  c o n f r o n t a t i o n s  w i th  an y

e m p lo y e r . Th e C a l i f o r n ia  Com m is sion  aw ar ded  t h i s  p e rso n  b e n e f i t s

b a s e d  on  t h e  th e o r y ,  c u m u la ti v e  tr a u m a . T h is  c a s e  i s  i l l u s t r a t i v e

o f  t h e  s e r io u s  p ro b le m  w hic h  h a s  d e v e lo p e d  in  C a l i f o r n ia  from

e x p an d in g  t h e  i n t e r p r e t a t i o n  o f  t h e  c u m u la ti v e  i n j u r i e s  p r o v i s io n

o f  t h e  a c t .  Some in s u r a n c e  co m pan ie s h av e  d e v e lo p e d  d a ta  in

C a l i f o r n i a  r e v e a l in g  t h a t  th e y  a r e  p a y in g  to d a y  in  e x c e s s  o f  20%

o f  a l l  in d e m n it y  d o l l a r s  on  c u m u la t iv e  i n j u r y  c la im s . D is e a s e s

su c h  a s  " h e a r t  t r o u b l e , "  a r t e r i o s c l e r o s i s ,  h y p e r te n s io n ,  an eu ry sm s,

s t r o k e s ,  e t c . . . ,  a r e  b e in g  co m p en sa te d  w i th  ev en  in c r e a s in g

f re q u e n c y  in  C a l i f o r n i a .

Th e c u m u la ti v e  tr au m a th e o r y  i s  n o t l i m i te d  t o  C a l i f o r n i a .

S im i la r  c la im s  a r e  b e g in n in g  t o  a p p e a r  in  o th e r  j u r i s d i c t i o n s  su ch

a s  K en tu ck y , M ic h ig a n . C u m u la ti v e  tr au m a  i s n ’t  so  much new -  i t

i s  j u s t  t a k in g  on  new d im e n s io n s . When a c a p i t a l  goods compa ny

c lo s e d  i t s  p l a n t  in  M ic h ig an  r e c e n t l y ,  i t s  i n s u r e r  wa s p r e s e n te d

w ith  34 c u m u la ti v e  tr au m a c la im s  in  tw o w eek s , a l l  r e p r e s e n te d  by

t h e  same a t t o r n e y .

Th e se co n d  c a s e  in  p o in t  was  r e c e n t l y  r e p o r te d  in  t h e  W ash in g to n

P o s t . T h is  c la im  in v o l  e s  a f e d e r a l  em plo yee  who a l l e g e s  t h a t  h e

was  fo rc e d  t o  q u i t  w or k b e c a u se  h e  was  r e q u i r e d  t o  wor k in  th e
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p r o x im i ty  o f  o t h e r s  who sm ok e c i g a r e t t e s .  He b la m es h i s  d i s a b i l i t y  

on  t h e  c i g a r e t t e  sm ok e t h a t  "w a fte d  h i s  way " fr om  th e  d e s k s  o f  h i s  

f e l lo w  w o rk e rs . An o c c u p a t io n a l  d i s e a s e  c la im  wa s f i l e d  u n d e r  th e  

F e d e r a l  Empl oy ee  C o m p en sa ti o n  A ct and  b e n e f i t s  a r e  now b e in g  p a id . 

T h is  c a s e  i s  i l l u s t r a t i v e  o f  t h e  e x t e n t  t o  w h ic h  o c c u p a t io n a l  d i s e a s e  

c la im s  h av e  d e v e lo p e d . W heth er c la im s  o f  t h i s  n a tu r e  s h o u ld  b e  

c o n s id e re d  co m p en sab le  i s  a m a t te r  o f  p u b l i c  p o l i c y .  I f  w o rk e rs  

c o m p e n s a ti o n  la w s a r e  t o  b e  e x te n d e d  t h i s  f a r ,  t h e n ,  t h e r e  d o es 

e x i s t  som e d o u b t a b o u t t h e  a b i l i t y  o f  t h e  sy s te m  t o  ac co m m odat e.

Th e p ro b le m s c r e a t e d  b y  su c h  c a s e s ,  a r e  t h r e e f o l d .  F i r s t ,  

t h e r e  i s  a q u e s t io n  o f  c o s t .  S eco n d , t h e r e  i s  a q u e s t io n  o f  c o s t  

a l l o c a t i o n  an d t h i r d ,  t h e r e  i s  a q u e s t io n  o f  a d m i n i s t r a t i o n .

Th e c o s t  o f  w o r k e r 's  c o m p e n s a ti o n  to d a y  r e p r e s e n t s  an  e v e r  

i n c r e a s in g  p e rc e n ta g e  o f  la b o r  c o s t .  R e c e n t ly , w o rk e rs ' co m pen sa ­

t i o n  c o s t s  h a v e  in c r e a s e d  d r a m a t i c a l l y ,  due to  s u b s t a n t i a l  b e n e ­

f i t  im pro vem en ts  e n a c te d  by  t h e  s t a t e s  o v e r  t h e  p a s t  f o u r  y e a r s .

B u t,  in  som e s t a t e s ,  t h e  b ro a d  e x te n s io n  o f  th e  w o rk e rs ' co m pen sa ­

t i o n  law t o  q u e s t io n a b le  o c c u p a t io n a l  d i s e a s e  c la im s  i s  b e g in n in g  

t o  h a v e  a s e r i o u s  e f f e c t  on  o v e r a l l  c o s t s .  I f  t h i s  t r e n d  c o n t in u e s ,  

i t  w i l l  ad d  an  e n t i r e l y  new c o s t  d im e n s io n  t o  t h e  co m p e n sa ti o n  

s y s te m . The  q u e s t io n  w h ic h  p u b l ic  p o l i c y  m ak er s m us t r e s o lv e  i s  

w h e th e r  t h e  w o r k e rs ' co m p e n sa ti o n  b e n e f i t  d o l l a r s  sh o u ld  b e  s p r e a d  

o v e r  a v e r y  l a r g e  b a s e  o f  b e n e f i c i a r i e s ,  one w h ic h  in c lu d e s  b o th  

l e g i t i m a t e  an d v e ry  q u e s t io n a b le  c la im s  o r  w h e th e r  i t  s h o u ld  be  

l im i te d  t o  c la im s  b e a r in g  a d i r e c t  r e l a t i o n s h i p  t o  em plo ym en t.



I t  i s  e s s e n t i a l  t o  re m em be r t h a t  an y s u b s t a n t i a l  in c r e a s e  in

b e n e f i t  u t i l i z a t i o n  m us t b e  t r a n s l a t e d  in to  h ig h e r  c o s t s .  T h e re  i s  

a l i m i t  a s  t o  t h e  e l a s t i c i t y  o f  in s u r a n c e  c o s t s .  R e cen t e x p e r ie n c e  

in  m a lp r a c t i c e  l i a b i l i t y  in s u r a n c e , p ro d u c t l i a b i l i t y  i n s u r a n c e ,  

and  ev en  in  a u to m o b il e  in s u r a n c e  h av e  c l e a r l y  d e m o n s tr a te d  t h a t

c o n su m e rs , b o th  i n d iv id u a l s  an d b u s in e s s e s ,  a r e  u n w i l l in g  an d u n a b le

t o  a b s o rb  r a p i d l y  in c r e a s in g  in s u r a n c e  c o s t s .  I f  t h e  w o r k e r s ' com ­

p e n s a t io n  sy s te m  i s  t o  b e  s a d d le d  w it h  a l a r g e  nu mbe r o f  o b l i g a t i o n s  

a r i s i n g  from  c o n d i t io n s  w h ic h  a r e  o n ly  p e r i p h e r a l l y  a s s o c i a t e d  w ith

th e  w or k e n v ir o n m e n t,  th e n  i t  t o o ,  w i l l  f in d  i t s e l f  u n a b le  t o

a b s o rb  t h e  c o s t  g e n e r a te d  b y  t h e  lo s s e s  u n d e r  t h e  sy s te m .

J u s t  a s  im p o r ta n t  i s  t h e  i s s u e  o f  t h e  a l l o c a t i o n  an d d i s t r i b u ­

t i o n  o f  c o s t .  An im p o r ta n t  f u n c t io n  o f  in s u r a n c e  i s  t o  a l l o c a t e  

c o s t s ,  so  t h a t  d i f f e r e n t  se g m en ts  o f  i n s u r e r s  c a r r y  a f a i r  b u rd e n . 

Th e w o rk e rs ' c o m p e n sa ti o n  sy s te m  h a s  done t h i s  w i th  re m a rk a b le

s u c c e s s  o v e r  t h e  y e a r s .  C o s t a l l o c a t i o n  h a s  r e s u l t e d  in  t h e  en h ance

m en t o f  s o c i a l l y  d e s i r a b l e  o b j e c t i v e s  su c h  a s  o c c u p a t io n a l  s a f e t y  

an d d i s a b i l i t y  c o n t r o l .  How ev er , som e o f  t h e  r e c e n t  d e v e lo p m en ts  

in  o c c u p a t io n a l  d i s e a s e  a r e  s t r a i n i n g  t h e  t r a d i t i o n a l  c o s t  a l l o c a ­

t i o n  s y s te m s . L et  me e x p la in .

In  a nu m be r o f  s t a t e s ,  wh en a p l a n t  c lo s e s  o p e r a t i o n ,  e i t h e r  

b e c a u s e  i t s  ow ner s h av e  d e c id e d  t o  go  o u t  o f  b u s in e s s  o r  t h e  p l a n t ,  

i t s e l f ,  h a s  be co m e o b s o l e te ,  i t  i s  t h e  c u s to m a ry  p r a c t i c e  o f  l a r g e  

nu m be rs  o f  em plo yees t o  r i l e  c la im s  f o r  o c c u p a t io n a l  l o s s  o f

h e a r in g .  T hose  em plo yees hav e  .,a d no  p ro b le m s w o rk in g  up  t o  th e
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d a te  o f  t h e  p l a n t ' s  c l o s u r e  an d h a v e  n o t  a t  any  ti m e  d e m o n s tr a te d  an y  

i n d u s t r i a l  d i s a b i l i t y .  L oss  o f  h e a r in g  i s  a c o n d i t i o n  w h ic h  can  

a r i s e  fr om  a n o is y  o c c u p a t io n a l  e n v ir o n m e n t;  i t  c an  a l s o  a r i s e  from  

n o n - o c c u p a t io n a 1 e n v ir o n m e n t;  i t  c an  a ls o  b e  t h e  r e s u l t  o f  t h e  a g in g  

p r o c e s s  an d g e n e r a l  d e g e n e r a t io n .  Some s t a t e s  h a v e  e s t a b l i s h e d  

r e l a t i v e l y  c l e a r  g u i d e l i n e s  f o r  th e  d e t e r m in a t io n  o f  o c c u p a t io n a l  

l o s s  o f  h e a r i n g s .  T hose  g u i d e l i n e s  a r e  b a s e d  on  so und  m e d ic a l r e s e a r c h  

an d g e n e r a l l y  fo ll o w  t h e  re co m m en d a ti o n s o f  th e  A m er ic an  Ac adem y o f 

O p th a lm o lo g y  and  O to la ry n g o lo g y . O th e r  s t a t e s ,  on  t h e  o th e r  h a n d , 

h av e  n o t  e s t a b l i s h e d  an y  su ch  c r i t e r i a .  As a r e s u l t ,  a h eav y  c o s t  

b u rd e n  i s  f a l l i n g ,  to d a y , on  t h e  c o m p e n s a ti o n  sy s te m  i n  th o s e  s t a t e s  

s i n c e  many c la im s  f o r  l o s s  o f  h e a r in g s  a r e  p a id  f o r  c o n d i t i o n s  w hic h  

d id  n o t a r i s e  o u t  o f  t h e  em plo ym en t.

S im i la r  p ro b le m s a r i s e  from  m as s f i l i n g  o f  em physem a c la im s .

When a p l a n t  c l o s e s  an d a l a r g e  nu m be r o f  em p lo y ees s im u l ta n e o u s ly  

f i l e  f o r  o c c u p a t io n a l  d i s a b i l i t y  b e n e f i t s  f o r  l o s s  o f  h e a r in g  o r  

em ph ys em a,  t h e  t o t a l  c o s t  o f  t h e s e  c la im s  be co m es  t h e  r e s p o n s i b i l i t y  

o f  t h e  in s u r a n c e  c a r r i e r  w h ic h  was  in s u r in g  th e  p l a n t  a t  t h e  t im e  o f  

c l o s in g .  Th e in s u r a n c e  c a r r i e r  h a s  h ad  no  o p p o r tu n i ty  t o  b u i l d  

a d e q u a te  r e s e r v e s  t o  pa y f o r  su ch  l o s s e s .  T h is  r e s u l t s  in  a non­

d i s t r i b u t i o n  o f  w o r k e rs ' co m p e n sa ti o n  c o s t s  and  an  u n f a i r  b u rd e n

on  th o s e  in s u r a n c e  c a r r i e r s  in v o lv e d .

Th e s u r f a c in g  o f  < c u p a t io n a l  r e l a t e d  d i s a b i l i t i e s  many y e a r s  

a f t e r  th e  d a t e  o f  l a s t  p o s u re , a l s o  c r e a t e  c o s t  a l l o c a t i o n  p ro b le m s .
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In  t h e  f i r s t  p l a c e ,  a q u e s t io n  w i l l  a r i s e  a s  t o  w h ic h  in s u ra n c e  

c a r r i e r  i s  r e s p o n s i b l e ,  p a r t i c u l a r l y  i f  t h e  e x p o s u re  le a d in g  t o  th e  

d i s a b i l i t y  m ig h t h av e  ta k e n  p la c e  o v e r  a p e r io d  d u r in g  w h ic h  s e v e r a l  

i n s u r e r s  w ere  p r o v id in g  w o rk e rs ' c o m p e n s a ti o n  in s u ra n c e  c o v e ra g e  

t o  t h e  e m p lo y e r . A d d i t i o n a l ly ,  i t  i s  p o s s i b l e  t h a t  t h e  e m p lo y e r,  

f o r  whom th e  d i s e a s e d  w o rk e r was  w o rk in g  wh en  ex p o sed  t o  th e

h a z a r d , may h a v e  b e e n  o u t  o f  b u s i n e s s .  A c c o rd in g ly , t h e  A l l i a n c e  

i s  s u p p o r t in g  t h e  e s ta b l is h m e n t  o f  s p e c i a l  fu n d s  th ro u g h  w hic h

lo ng  d e la y e d  d i s a b i l i t y  c la im  paym ents  a r e  m ad e.

C la im s a d m i n i s t r a t i o n ,  b o th  fr om  th e  s t a n d p o in t  o f  t h e  i n s u r e r s

an d th e  a d m i n i s t r a t i v e  a g e n c ie s , i s  a much m or e co m ple x m a t te r  in

o c c u p a t io n a l  d i s e a s e  th a n  i t  i s  in  i n j u r y  c a s e s .  Th e q u e s t io n  o f  

c a u s a l  r e l a t i o n s h i p  i s  d i f f i c u l t  t o  e s t a b l i s h ;  t h e r e  i s  w id e ­

s p re a d  d is a g re e m e n t w i th in  t h e  m e d ic a l and  s c i e n t i f i c  co m m u n it ie s

a s  t o  t h e  r e l a t i o n s h i p  o f  c e r t a i n  o c c u p a t io n a l  e x p o s u re s  an d c e r ­

t a i n  d i s a b i l i t i e s .  E xpo su re  r e c o r d s  a r e  o f t e n  d i f f i c u l t  to  

l o c a t e .  Th e symptom s do  n o t m a n i f e s t  th e m s e lv e s  in  su ch  a wa y a s

t o  a ll o w  f o r  c l e a r ,  e a s y  d i a g n o s i s .  Th e p ro b le m s , o b v io u s ly , le a d

t o  in c r e a s e d  l i t i g a t i o n  an d d e la y  in  t h e  e s ta b l i s h m e n t  o f  co mpe n­

s a b i l i t y .

A g r e a t  man y s u g g e s t io n s  h av e  b e e n  made t o  s im p l i f y  o c c u p a t io n a l

d i s e a s e  c la im  p r o c e d u r e s .  L et  me comm ent on  a fe w .

Th e u se  o f  p re su m p ti o n  i s  p ro b a b ly  ad v an ce d  more th a n  an y

o th e r  a l t e r n a t i v e  a s  a wa y t o  f a c i l i t a t e  o c c u p a t io n a l  d i s e a s e  c la im

p ro c e d u r e s . Th e A l l i a n c e  o p p o se s  p re s u m p ti o n s  p a r t i c u l a r l y  in  a

g e n e r a l  a r e a  w h ic h  i s  so  r i p e  w i th  c o n t e n t i o n s .  Th e o n ly  ti m e
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t h a t  p re s u m p ti o n s  s h o u ld  be u se d  i s  wh en  t h e r e  i s  a g e n e r a l  c o n c e n s u s  

t h a t  t h a t  w hic h  i s  pre su m ed  i s ,  in  f a c t ,  c o r r e c t  m o st,  i f  n o t a l l ,  o f

t h e  t im e . H ow ev er , t h i s  i s  n o t t h e  c a s e  in  o c c u p a t io n a l  d i s e a s e .  Th e

c a u s a l  r e l a t i o n s h i p  b e tw een  an  e x p o s u re  an d  a d i s e a s e  is  n o t o f t e n  

c l e a r .  Th e d i s e a s e  may w e l l  be th e  r e s u l t  o f  a c o m b in a ti o n  o f  

o c c u p a t io n a l  an d  e n v ir o n m e n t e x p o s u re s . To pre su m e t h a t  o c c u p a t io n a l  

e x p o s u re  i s  s o l e l y  r e s p o n s ib l e  f o r  t h e  d i s e a s e  w oul d b e  a d d in g  an

u n f a i r  b u rd e n  t o  t h e  c o s t  o f  w o rk e rs ' c o m p e n s a ti o n .

Th e u se  o f  p r e s u m p tio n s , p a r t i c u l a r l y  i r r e b u t a b l e  p r e s u m p ti o n s ,

ca n  h a v e  an  a d v e r s e  e f f e c t  on  b o th  em plo ym en t and  s a f e t y .  One 

s h o u ld  a n t i c i p a t e  t h a t  t h e s e  p re su m p ti o n s  w i l l  f o r c e  e m p lo y e rs  t o  

t i g h t e n  up  c o n s id e r a b ly  em pl oy m en t p o l i c i e s .  T h is  w i l l  e l im in a t e  

em pl oy m en t o p p o r t u n i t i e s  f o r  so me.

A n o th e r a p p ro a c h  b e in g  s u g g e s te d  i s  f o r  a g o v ern m en t ag en cy  t o

d e v e lo p  g u i d e l i n e s  e s t a b l i s h i n g  r e l a t i o n s  b e tw e e n  c e r t a i n  o c c u p a ­

t i o n a l  e x p o s u re s  an d d i s e a s e s .  Th e t r o u b le  w i th  t h i s  a p p ro a c h  i s

t h a t  t h e r e  e x i s t s  a w id e  l a c k  o f  ag re e m e n t a s  t o  w hat e x p o su re

le a d s  t o  w hat  d i s e a s e .  Th e d is a g re e m e n t  among  th e  s c i e n t i f i c  

co m m unity w ould  c r e a t e  s u b s t a n t i a l  d e la y  in  t h e  p ro m u lg a ti o n  o f  

g u i d e l i n e s .  A d d i t i o n a l l y ,  t h e  w or k e n v ir o n m e n t i s  a c o n t in u o u s ly  

mov in g t a r g e t .  New c h e m ic a ls  a r e  d a i l y  b e in g  in t ro d u c e d  in  t h e  

m a rk e t p la c e  and i t  w ould  b e  a h e r c u le a n  t a s k  in  t h e s e  c ir c u m s ta n c e s  

f o r  any  gov ern m en t a g e n c y  t o  b e  a b le  t o  e s t a b l i s h  a d e q u a te  g u id e ­

l i n e s  t o  a s s i s t  in  t h e  a: u d i c a t i o n  o f  o c c u p a t io n a l  d i s e a s e  c la im s .
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Th e t h i r d  p r o p o s a l , one g e n e r a l l y  ad v an ce d  by  a c a d e m ic ia n s , 

w ould  r e q u i r e  e s ta b l is h m e n t  o f  co m ple x fo rm u la  r e l a t i n g  c o m p e n s a b i l it y  

t o  t h e  e x t e n t  o f  em pl oy m en t e x p o s u re  an d  m o r b id i ty . Th e w eak n ess  

o f  t h i s  a p p ro a c h  i s  t h a t  th e  r e a l  w o r ld  i s  n o t a s  s i m p l i s t i c  an  

e n v ir o n m e n t a s  a c a d e m ic ia n s  p e r c e iv e .  Th e a p p l i c a t i o n  o f  t h i s  

a p p ro a c h  w ould  r e s u l t  in  a s u b s t a n t i a l  i n c r e a s e  in  o c c u p a t io n a l  

d i s e a s e  l i t i g a t i o n .

To a l a r g e  d e g r e e , t h e  p r e s e n t  u n r e s t  w i th  o c c u p a t io n a l  d i s e a s e  

i s  b a s e d  p r i m a r i l y  on  t h e  f e a r  t h a t  to o  many p e o p le  e n t i t l e d  t o  

b e n e f i t s  a r e  n o t  b e in g  c a p tu r e d  by  t h e  s y s te m . T h e re  e x i s t s  v e ry  

l i t t l e  e m p e r ic a l  in f o rm a t io n  s u b s t a n t i a t i n g  t h i s  a s s u m p ti o n . Much,  

i f  n o t  a l l ,  o f  t h e  b a s i s  f o r  r e a c h in g  t h e  c o n c lu s io n  i s  b a s e d  on  

a s s u m p ti o n s  and  d e d u c t io n s . I t  i s  s u b m it te d  t h a t  u n d e r t o d a y 's  

w o rk e rs ' c o m p e n s a ti o n  la w s l e g i t i m a t e  o c c u p a t io n a l  d i s e a s e  c la im s

a r e  b e in g  p a id .

P e rh a p s , t h e n ,  one sh o u ld  go  b a c k  t o  t h e  i n i t i a l  q u e s t io n  -  

w hat  i s  a l e g i t i m a t e  c la im ?  Th e A l l i a n c e  b e l i e v e s  t h a t  o n ly  

t h o s e  c la im s  w h ic h  ca n  c l e a r l y  b e  i d e n t i f i e d  w ith  a w or k e n v i r o n ­

m en t s h o u ld  b e  c o v e re d  b y  t h e  w o rk e rs ' c o m p e n sa ti o n  sy s te m .
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The Chairman. Now, we come into the final pa rt of this hearing. 
Mr. Robert W. Flockhar t and James Kimble. Mr. Flockhart, counsel 
to the American Insurance Association; Mr. Kimble, associate counsel.

We will follow that with Dr. Tom Mancuso, of the School of Public 
Health,  Universi ty of Pittsburgh.

STATEMENT OF ROBERT W. FLOCKHART,  COUNSEL, AMERIC AN
INSURA NCE  ASSOCIATION; ACCOMPANIED BY JIM  KIMBLE ,

, ASSOCIATE COUNSEL, AIA

Mr. Flockhart. Thank you, Senators.
I am Bob Flockhart, counsel with the American Insurance Asso­

ciation. On my left is Jim Kimble; he is counsel with our Washington 
Office of Federal Affairs.

As you know, the American Insurance  Association has some 147 
casualty insurance companies that write a significant portion of work­
ers’ compensation insurance.

We are very much appreciative of being able to present our views 
here today. My statement—at the outset, I  should relieve you to say 
tha t it is not anywhere as long as it would appear. Attached to it are 
two exhibits. The first indicates the compliance of each State with 
the essential recommendations of the National Commission. The sec­
ond, a supplementary chart, more specifically sets out the benefit levels 
paid in each Sta te to workers disabled from causes arising out of and 
in the course of employment.

These charts reflect the laws of the States as of Janu ary  1, 1977. 
Considerable a ttention continues to be focused on workers’ compensa­
tion insurance. In  the 49 State  legislatures that are or were in session 
this year, there was considerable activity, so these charts are already 
somewhat out of date.

With  regard to the occupational disease issue itself, of particular 
interest during  this 1977 legislative term to this committee was the 
fact tha t the States of New Mexico and Tennessee enacted legislation 
which removed the aggregate maximum limitation these States  had on 
medical benefits.

As a result, this year all States will be in compliance with the  Na­
tional Commission’s recommendation th at there be no statu tory limits 
of time or dollar amounts on medical benefits, although I must note 
there are sti ll three States with limitations on certain disease cases.

Also, of pa rticular importance to these hearings is the fact that  both 
the States of Oklahoma and Tennessee enacted legislation to provide 
broad occupational disease coverage this year.

Therefore, all States are now in full compliance with the National 
Commission’s recommendation that States provide full coverage for 
work-related diseases.

This compares with some 12 States in 1972 that did not have man­
datory, broad occupational disease coverage.

Senator J avits. Well. Mr. F lockhart, if you do not mind an inte r­
ruption , we cannot take that  really at its face, because while they do 
not exclude particular  diseases, the fact is tha t by the time limitations, 
and time of reporting  af ter the first exposure, et cetera, you are really
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not ge tting  at  the  prob lem as now described by ou r exp erts who have 
been tes tifyin g.

Mr. F lockhart. Those lim itat ion s. Senator,  are  there;  the re is no 
ques tion.  Bu t when  we ta lk  about a bro ad occupa tion al disease  law,  
we are  ta lk ing about it  as I  believe the Na tional Commission  did , as 
opposed to a schedu le o f specific diseases, which were the  on ly diseases 
th at  were compensable.

Sena tor  J avits. All r igh t.
Mr. F lockhart. I would like to note  a t th is point , in lig ht  o f those  

lim ita tions  th at  are  the re,  they are  slowly  being removed, and  to  a 
large  deg ree they  a re h isto rica l.

Occup atio nal  disease  laws came qui te a few yea rs af te r the  first  
worke rs’ com pensation law,  which  were only  rel ate d to acciden tal 
diseases—accide ntal  injuries.  And there was concern as the  State s on 
a one-by-one basi s ado pted occupa tion al disea se coverage th at  the re 
would be a mov ement wi thi n the  State s of disea sed worke rs who 
worked in one State  where the re was no disease coverage and  go to 
anoth er State and the n come w ith in th ei r com pensation system.

So those  a re thi ng s t hat are  be ing removed, and they rea lly  gr ew up 
from  the  manner in which the worke rs’ compensatio n system tod ay 
deve loped his tor ica lly , and  I th ink we will see those  rem oved; the  
schedule itse lf, elim ina tion of the  schedule, is a step  in th at  d irec tion .

Senator  J avits. Well,  I rem ind  you— I do no t wish to look a t these  
thi ng s supercr itic ally—but  I  do th ink it is i mpo rta nt  to  poi nt ou t th at  
in the occupat iona l disease field, we have, by ove rwhelming amoun t, 
most  of th e dista nce  to go.

Mr. F lockiiart. I  agree.
Senator  J avits. We  have  made a beg inn ing . We hav e recognized 

the  prob lem,  we hav e elim ina ted  these arti fic ial  cate gor iza tion s, bu t 
we st ill  have a lon g way to go before we compensate for o ccupationa l 
disease.

Mr. F lockhart. Ful ly  compensate. I agree with you, Sen ator.
Senator  J avits. Than k you.
Mr. F lockhart. F inal ly , in the  second a tta chme nt to  ou r s tate ment, 

we would like  to call  to  your att en tio n there are  35 State s th at  now 
autom atical ly ad just th ei r max imum weekly  benefi ts fo r tem po rar y 
total dis abilit y to reflect the  changes  in the  ave rage weekly wage of 
the Sta te,  and 22 of these 35 State s g ear tha t max imum weekly benefit 
to 100 percen t o r more  of the  S ta te ’s av erage weekly wage.

From  these gen eral  obse rvat ions , and  even more so af te r given an 
op po rtu ni ty  to review the  more  detaile d da ta  in the  attach ed chart s, 
it is eviden t th at  the  Sta tes  have  continued to make sub stanti al im­
provem ents  in the  benefi ts ava ilab le for employees disabled  by work- 
related injuri es and  diseases.

At th at  point , I  must  note  th at  T am ha pp y I  was able to  be both 
posi tive  in my sta tem ent  and , T hope,  info rmative. The issue o f cover­
age for occ upa tion al disease  is a complex one which does not lend 
itself  to definitive answers, a fac t which T am sure  you know, af te r 
th°S3 3 day s of hear ings.

To avoid rep eti tion of  test imo ny alread y received. I should like to 
comment jus t brief ly on some o f t he problem  a reas t ha t we see.
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Fir st  is the  problem  of  disease  res ul tin g fro m mult ipl e causation,  
where some of  the  causes are work-rela ted  and some are  not.

We believe the  worke rs’ comp ensa tion  system should  only  respond  
to th at  deg ree of dis abilit y which arises ou t of the work- related 
causes.

A somewhat rel ate d situa tio n are  those diseases, such  as he ar t ai l­
ment s, r espi ra to ry  a ilments, s trokes, which in lar ge  p ar t are  th e result  
of nor mal wear and  tear  of  life . Suc h ailm ent s are  common to all 
peop le and are  not peculia r to the  work env iron ment.

They are,  in oth er words, ordin ary diseases of life . We  believe it 
would be necessary to str ike  a prop er bala nce in ha nd lin g these  t ypes 
of diseases, so th at  the  evidence in each  compensable case clearly 
establishes a causal connection between the  disease and  the  employ­
men t, and fu rthe r, th at  the employment  exposed the  indiv idu al to 
certa in conditions  to which the  pub lic as a whole  was no t exposed.

We are  concerned  th at  in some Sta tes , the re appears  to be a tend ­
ency to erode , if  no t elim inate, the  cau sal ity  factor  and the  need  to 
produce evidence th at  the emp loym ent created exposures which are 
diff erent from and grea ter  th an  the exposures to which all persons,  
of all ages  and walks of life , are  exposed.

In  sho rt, all diseases which are incurre d du ring  the  workd ay are 
not necessar ily and should  not autom atical ly be brou gh t wi thi n the 
definitio n of  “occupatio nal  disease.”

An othe r are a of  concern is th at  of aggrav ati on  of  exist ing  disease  
conditio ns. He re aga in,  it  is difficult to det erm ine  the degree of di s­
ab ili ty  ar ising  o ut of and  in the  course of employme nt, which should 
be the sole compensable element.

I t  is possib le such  situat ion s could  be hand led  th roug h the use of 
spec ial fun ds,  as exi st in most State s fo r preexis tin g injuries.

Th is appro ach must be viewed  cau tiou sly , bear ing in min d th at  
such  fund s are  gener ally ma intain ed by assessments inc luded in the 
cost of  t he  worke rs’ comp ensa tion  system.

The sub sta nti al gro wth of such fund s could  sharply inflate the 
cost o f th at  system.

In  conclusion,  we would like  to emphasi ze two  concerns we have 
in th is area and urg e t hat  in your review of the  g enera l issue of occu­
pa tio na l disease , you bear them  in m in d :

(1) Com pen sab ility fo r occupa tion al disease  should be str ic tly  
lim ited to those circums tanc es where soun d medical  evidence es tab ­
lishe s disabi lity . Th e cre ation of  “legal disea ses”—th at  is, diseases 
esta blished  by statutor y presum ptions ra th er  th an  med ical  evi ­
dence—should be avoided.

The enorm ous cost of the  black lung  prog ram , inv olv ing  only  one 
disease in one indu str y,  portends gravel y on the  fu tu re  of the  work­
ers ’ compensatio n system should sim ila r prog ram s be adopted  fo r all 
diseases.

(2) Comp ensabi lity  fo r occupa tion al diseases sho uld  be based upon 
sufficient evidence t hat  th e cause of  th e disease arose ou t o f and  in the  
course  of  employment.

El im inat ion of th is  caus ali ty factor  wo uld in effect create  a compre­
hensive health prog ram fo r workers . W hil e the  scope of  pers ons  en­
compassed by such  a com preh ensive he alt h prog ram wou ld be signif -
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ica ntly smalle r th an  the  scope envisioned in the coverage of  a com­
prehensive  nat ion al health pro gra m,  the  benefi ts under the wo rke rs’ 
com pensation system would involve both med ical  benefi ts and wage 
loss rep lacemen t.

The cost figures estimated  fo r a comprehensive na tional healt h pr o­
gram  cas t ominous shad ows  over  the fu ture  of the wor kers compen­
sat ion  system should  th is system  be expe cted  to encom pass a “m ini ” 
comprehensiv e he alt h p rog ram .

I  tha nk  you f or  al low ing  us to pre sen t o ur views, and  as  a lways, the 
assoc iatio n stands rea dy to assis t you and your  staf f in any  fu rthe r 
discussion on th is subject .

The  Chairman . Th an k you very m uch , M r. Flockhart . Le t m e s ta rt  
wi th your refe renc e to black lun g here , as a difficult  example. I  t hink  
I  can sta te th at  t he law does dem and , and  t he  l aw will dem and  suffi­
cien t evidence th at  the  cause of the  disease  arose ou t of and in the  
course o f the  employm ent.

Mr. F lockhart. W ell,  the re are  two  problems th at we do see wi th 
that . There  are  pre sum ptions af te r a period of  emp loymen t—though 
they ar e rebu ttable  presum ptions—th at  af te r 15 years th e disease exists. 
There  is the  cost—as ori gin ally, you can only  est imate  i t—i t has been 
fa r exceeded alread y, and th e f igure s th at  only  2 percent, in fac t, o f th e 
peop le suffering from  pneum oconiosis ac tua lly  have dis ab ling pneu­
moconiosis—does no t rea lly  jive  wi th the  numb er of claims th at  have 
been filed and are  being paid .

We  th ink th is is a prob lem.  F or  one th ing , i t h as to do w ith  th e defi­
nit ion  of  to tal  dis ab ili ty in th at  fie ld, which does not mean , to ta l dis­
ab ilit y, th at  t he  ind ivi dual is n ot  wi tho ut wage- ear nin g cap aci ty, bu t 
only  th at  he can not go back  to the job  he did  in the  m ine at  the  time  
he con tracted black lung . We th in k th is is a case of  a legal disease.

I migh t note  on the  cost fac tor th at  t he Na tional Academy of  Sci­
ence study  ind ica ted  t hat  i f the  b lack  l ung prog ram  were made ap pl i­
cable to all  diseases, th at  the  bil l annuall y wou ld run any whe re be­
tween $20 and  $100 billion.

The  Chair man . Applica ble  to what?
Mr. F lockhart. Th e National  Academ y of  Science  study------
The Chair man . No, jus t app lica ble  to what?
Mr. F lockhart. Al l diseases. In  othe r words, if  the  black lung  

pro gra m were made app lica ble  to all  diseases, they est ima te the cost 
at  between $20 and $100 bil lion ann ual ly.

The Chairman . Y ou would hav e to  define that . W ha t do you mean 
by “al l diseases?”

Mr. F lockhart. Well, I  will look into th at  and  send it  to you, 
Senator , i f you would like.

Th e Chairman . When  we have a disease w hich  occurs  nowhere else 
bu t in connection wi th a pa rti cu la r occupa tion , it  is much diff erent 
than  whe re you have  a  disease th at  can exi st wi tho ut any  r ela tionship  
to th at  occupation.

Mr. F lockhart. Th at  is tru e.
Th e Chairma n. Pneumoco niosi s is th e resu lt of  exp osure to coal 

dus t.
Mr.  F lockhart. Th at  is t rue .
Th e Chair man . B yssinosis is the res ul t of  exp osure to  cotton dust .
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These are  very  pec ulia rly  rel ate d to a pa rt icul ar  exposure .
Mr. F lockhart. Wel l, we are  also ta lk ing,  sir , under the  Na tional  

Commiss ion’s reco mmendations, abo ut weekly maxim um benefi ts of 
100 perc ent  of  the  S ta tes ’ average weekly wage, and  presumably, w ork ­
ing  up  f rom there  to  200 pe rcent of  weekly max imum. An d those bene­
fits wou ld be pay able fo r the lif e of  the employee.

Now, if  we are  to have definiti ons  o f to ta l dis ab ili ty,  as there  is in 
the  black l ung pro gra m,  which do not r ela te to to ta l disabi lity insofar 
as the  normal meaning of the  wor d would be, th at  the  man does no t 
have wage- ear ning cap aci ty, bu t merely th at  he cannot go back to  
do the  job he did before  in the mine , and we a re going  to  pay  benefit s 
at  those  levels, fo r the life of the ind ivi dual,  we a re go ing  to  have  a n 
enormous cost  impac t on the worke rs’ co mpe nsation  system .

We are  very much concerned th at  th at  type  of  def init ion of  to ta l 
disabilit y, the  medical sta nd ards  being  a dopte d unde r the black lung  
pro gra m,  and presum ptions of  disabi lit y fro m th at disease, which 
are  based on yea rs of  employment  as opposed  to  sou nd med ical  evi ­
dence, could des troy  the  workers' com pensation system, if  a do pte d on 
a bro ad ba sis; even fo r all of those diseases where we c lea rly  rel ate  a  
disease-caus ing agent in the workplace  an d the type  of  disease th at  
is med ical ly determ ine d, it  does not necessa rily mean th e ma n is 
to tal ly  disabled .

Th e C hairma n. You find, obvio usly,  a diffe rence between the  tot al 
dis ab ili ty to con tinu e emp loymen t and the  a bi lit y to  f unction  in some 
lim ited cap aci ty as a hum an be ing ; is th at rig ht?

Mr. F lockhart. There is no  reason,  fo r instance, th at  a man doing 
manual lab or can not be reh ab ili tat ed  af te r suf fer ing  a ce rta in  lun g 
disease, t o perfo rm  othe r l abo r which may be even more rem unera tive 
th an  the m anua l l abo r he d id pr io r to co ntr ac tin g th is  disease. To pay  
him  a $200 a week benef it for “to ta l di sabi lity,” whi le he then  goes 
back  into the  lab or  force  and the n earns,  perha ps, more  th an  he was 
ea rn ing at  the time he became “to ta lly  disabled,” unde r these pr e­
sum ptio ns, or  und er  such definitio ns of  tota l dis ab ili ty,  is no t wh at is 
encom passed leg ally in wh at the  "workmen’s compensation system is 
inte nded to do, o r is likely to be able  to a fford to  do.

Th e Chairman . R ight . You believe  the worke rs’ compe nsation  sys ­
tem should only  respon d to the  degree of disabi lity which aris es out 
of  and in th e course of employm ent.

Th is presen ts a Solomon-like  div isio n of res ponsibi lity  t o be tr an s­
lated int o a compensable element. I  won der  ju st  how th at  pri nc ipl e 
would be applied.

Mr. F lockhart. We ll, we do it, as I  said, fo r in jur ies  tod ay.  In  
oth er words, the man who suffers one in ju ry  and loses one arm , and  
sti ll, th at  leaves him  only pa rti al ly  disabled, he is able  t o do employ­
ment, and in the second employme nt, he loses a second arm  and  
the reb y is to ta lly  i ncapacita ted , th e e mp loy er whe re he lost  th e second 
arm  or th e e mployment in which he  lost  the  second arm  resp onds only  
to th at  element of the-----

The Chairman . I guess  I mi sunders tan d th at . I  was  re la tin g th at  
to the situa tion where two  fac tors cause  the disease and how you are 
going to div ide  the  responsi bil ity  betwe en non occ upatio nal  and occu­
pa tio na l causes—asbestos workers  have a hi gh  risk, bu t th at  risk  is 
increase d if  they  combine th at  exposure  wi th  smoking, you  see.
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Mr. F lockhart. I agree.
Th e Chair man . Tha t is wh at I thou gh t you were dealing  wi th 

there.
Mr.  F lockhart. No. I  t hink  i n those emp loymen ts where there  i s a 

causat ive  a gent  for  a  specific known disease, and  th at  d isease is di ag ­
nosed and fou nd to med ical ly exis t, th at  t he  ind us try  Should resp ond  
clea rly  to that  typ e of  situatio n.

We  were  t hink ing in term s of  the  person who has  emphyse ma and  
pr io r to  the tim e of  employm ent,  we know he had emphysema, and  
has  suffered a c er tai n degree o f i mp air me nt of the  r espi ra to ry  sys tem,  
and then is also wo rking  in  a dusty  envi ronment which causes fu rthe r 
resp ira to ry  ailm ent , perha ps to ta lly  dis abling the  ind ividual.  We  do 
no t rea lly  have answ ers, qui te fra nk ly , Senator , at  th is time, bu t we 
do no t believe the worke rs’ comp ensa tion  system is inte nded to pick  
up the  cost of the person suf fer ing  the  ordina ry  disease of  life , the  
non work-rela ted  disease , of emphysema.

[The pre pa red st ate ment of  Mr. F lo ck ha rt  follo ws :]
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STATEMENT OF

AMERICAN INSURANCE ASSOCIATION

BEFORE THE
I

SUBCOMMITTEE ON LABOR OF THE

SENATE COMMITTEE ON HUMAN RESOURCES

JUNE 30, 1977

My name is Robert W. Flockhart. I am Counsel with the American 

Insurance Association, an organization comprised of 147 property and 

casualty insurance companies. Our member companies provide a significant 

percentage of the total workers' compensation insurance written throughout 

the country. Accordingly, we greatly appreciate this opportunity to 

present our views at these oversight hearings regarding the states' systems 

for compensating workers suffering disablement as a result of occupational

diseases.

Attached to my statement are two charts we have prepared. The 

first indicates the degree of compliance of each state with the essential 

recommendations of the National Commission on State Workmen's Compensation 

Laws. The second, supplementary chart more specifically sets out the 

benefit levels paid in each state to workers disabled from causes arising 

out of and in the course of employment. These charts reflect each states 

law as of January 1, 1977. Considerable attention continues to be focused 

on workers' compensation in each of the 49 state legislatures that are or 

were in session during 1977. Accordingly, in some respects these charts 

are already out of date.

With regard to legislative action during 1977, of particular

importance to this Subcommittee is the fact that the states of New Mexico

97 -89 9 0  -  78 -  19
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and Tennessee enacted legislation which removed the aggregate maximum 
1

limitation these states had on medical benefits. As a result, this year

all states will be in compliance with the National Commission's recommendation

( r . 4 . 2 )  that there be no statutory limits of time or dollar amounts on

medical benefits, although I must note, there are still 3 states with 
2

limitations on certain types of diseases.

Also of particular importance is the fact that both Oklahoma and

Tennessee enacted legislation to provide broad occupational disease coverage 
3

during this legislative term. Therefore, all statesare now in full compliance 

with the National Commission's recommendation (R.2.13) that states provide 

full coverage for work-related diseases. This compares with some 12 states 

I in 1972 that did not have mandatory broad occupation disease coverage.

Finally, as indicated in the second attachment to this statement, 

some 35 states now automatically adjust the maximum weekly benefit for 

temporary total disability to reflect changes in the average weekly wage of 

the state. Twenty-two of these 35 states gear the maximum weekly benefit 

to 100% or more of the state’s average weekly wage.

From these general observations, and even more so after you have 

had an opportunity to review the more detailed data in the attached charts, 

it is evident that the states have continued to make substantial improvements 

in the benefits available for employees disabled from work-related injuries

and diseases.

1 New Mexio - H.B. 431; Tennessee - H.B. 633

2 Arkansas - silicosis and asbestosis - 6 months; Vermont - silicosis and 
asbestosis - $1,000 or 3 years; Montana - nondisabling occupational 
diseases - $2,500 (as of H i m  - S.B. 430)

3 Oklahoma - H.B. 1228; Tennessee - H.B. 632
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X am happy that thus far I have been able to be both positive in 

my statements and, I hope, informative. The issue of coverage for occupa­
tional disease, however, is a complex one which does not lend Itself to 

definitive answers, a fact of which I am sure you are aware after these three 
days of hearings on this subject. To avoid repetition of testimony already 

received, I should like to comment just briefly on some of the problem areas.

First is the problem of diseases resulting from multiple causation, 
where some causes of the disability are work-related and others are not. We 

believe the workers' compensation system should only respond to the degree of 

disability which arises out of and in the course of employment.

A somewhat related situation are those diseases - heart ailment, 
respiratory ailments, strokes —  which in large part are the result of 

normal wear and tear of life. Such ailments are common to all people and 

are not peculiar to the work environment. They are, in other words, ordinary 
diseases of life. We believe it would be necessary to strike a proper balance 

in handling these types of diseases, so that the evidence in each compensable 

case clearly establishes a causal connection between the disease and the 

employment and, further, that the employment exposed the individual to certain 

conditions to which the public as a whole are not exposed. We are concerned 
that in some states there appears to be tendency to erode or even to eliminate 

the causality factor and the need to produce evidence that the employment 

created exposures which are different from those to which persons of all ages 
and walks of life are exposed. In short, all diseases which are incurred 

during the work day are not necessarily, and should not automatically be brought 
within the definition of "occupational disease."
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■' Another area of concern is that of aggravation of existing disease 

conditions. Here again, it is difficult to determine the degree of disability 

arising out of and in the course of employment, which should be the sole com­

pensable element. It is possible such situations could be handled through the 

use of special funds as exist In most states for pre-existing injuries. This 

approach must be viewed cautiously, bearing in mind that such funds are 

generally maintained by assessments included in the cost of the worker's 

compensation system. The substantial growth of such funds could sharply inflate 

the cost of the system.

In conclusion we would like to emphasize two concerns we have in 

this area and urge that in your review of the general issue of occupational 

disease you bear them in mind:

1) Compensability for occupational disease should be 

strictly limited to those circumstances where sound 

medical evidence establishes disability. The creation of 

"legal diseases", that is, diseases established by statutory 

presumptions rather than medical evidence, should be avoided.

The enormous cost of the black lung program, involving only 

one disease in one industry, portends gravely on the future 

of the workers' compensation system should similar programs 

be adopted for all diseases.

2) Compensability for occupational diseases should be 

based upon sufficient evidence that the cause of the 

disease arose out of and in the course of employment.

Elimination of this casuality factor would, in effect,
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create a comprehensive health program for workers.

While the scope of persons encompassed by such a 

comprehensive health program would be significantly 

smaller than the scope envisioned in the coverage of 

a comprehensive national health program, the benefits 

under the workers' compensation system would involve 

both medical benefits and wage loss replacement. The 

cost figures estimated for a comprehensive national 

health program cast ominous shadows over the future of 

the workers' compensation system should this system be 

expected to encompass a "mini" comprehensive health

program.

I thank you for this opportunity to allow me to present to you 

the views of the American Insurance Association. As in the past, the 

Association stands ready to provide whatever assistance you or your staff 

may feel desirable in your further deliberations on the subject of occupa

tional disease.

Respectfully submitted,

Robert W. Flockhart, Counsel 
AMERICAN INSURANCE ASSOCIATION
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S in c e  th e  N a t i o n a l  C o m m is si o n  i s s u e d  i t s  R e p o r t i n  J u l y ,  1 9 7 2 , a l l  

p a r t i e s  i n t e r e s t e d  i n  w o r k e r s ' c o m p e n s a ti o n  —  i n s u r e r s ,  e m p lo y e r s ,  l a b o r ,  

a c a d e m ic ia n s  — h a v e  u s e d  th e  N a t i o n a l  C o m m is s io n 's  e s s e n t i a l  re c o m m e n d a ti o n s  

a s  a b e n c h  m ark  i n  d e t e r m i n in g  w h e th e r  th e  s t a t e s  a r e  m a k in g  p r o g r e s s  i n  

im p ro v in g  th e  w o r k e r s ' c o m p e n s a ti o n  s y s te m . The  f o l l o w i n g  c h a r t  m e a s u re s  

e a c h  s t a t e ' s  c o m p li a n c e  w i th  t h e s e  19  r e c o m m e n d a ti o n s .

Th e c o d e  u s e d  i n  t h e  c h a r t  i s  —

X -  F u l l  c o m p li a n c e  w i th  th e  r e c o m m e n d a ti o n

S -  S u b s t a n t i a l  c o m p li a n c e  w i th  th e  re c o m m e n d a ti o n

SC -  Som e c o v e ra g e  i s  m a n d a to ry  f o r  f a rm  l a b o r  and  d o m e s t ic s

-  -  N o n c o m p li a n c e  w i th  th e  r e c o n m e n d a t io n

I n  t h e  n o t e s  f o l l o w i n g  th e  c h a r t ,  th e  f u l l  r e c o n m e n d a t io n  o f  t h e  C om m is si on  

i s  s e t  f o r t h .  A f t e r  t h e  re c o m m e n d a ti o n  i s  th e  s t a n d a r d ,  g e n e r a l l y  a g r e e d  u p o n , 

f o r  d e t e r m i n in g  s u b s t a n t i a l  c o m p l ia n c e .  An a s t e r i s k  i n d i c a t e s  t h e r e  i s  a 

p r o v i s i o n  i n  t h e  s t a t e ' s  la w  w h ic h  we b e l i e v e  w a r r a n t s  c o n s i d e r a t i o n  an d  w h ic h  

i s  e x p l a in e d  i n  t h e  n o t e s .

F i n a l l y ,  r e c o m m e n d a ti o n s  R 2 .4  — c o v e ra g e  f o r  fa rm  l a b o r  —  an d  R 2 .5  — 

c o v e ra g e  f o r  c a s u a l  an d  d o m e s t ic s  - -  w e re  h a n d le d  d i f f e r e n t l y .  P r i o r  t o  th e  

i s s u a n c e  o f  th e  R e p o r t , t h e s e  tw o c l a s s e s  o f  e m p lo y m e n ts  ( p a r t i c u l a r l y  d o m e s t ic s )  

w e r e ,  i n  ma ny  s t a t e s ,  w h o l ly  e x c lu d e d  fr o m  m a n d a to ry  c o v e r a g e .  I n  t h o s e  s t a t e s  

w h e re  c o v e ra g e  i s  now  m a n d a to r y , th e  t h r e s h o l d  f o r  c o v e ra g e  v a r i e s  g r e a t l y .  

A c c o r d in g l y ,  t h e  c h a r t  o n ly  i n d i c a t e s  th o s e  s t a t e s  w h e re  some  c o v e ra g e  (S C ) i s  

m a n d a to ry  f o r  t h e s e  e m p lo y m e n ts .

AMERICAN INSURANCE ASSOCIATION
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C a li fo r n ia X X X X X X X - X X
Col or ad o X - X X sc X s* X X X
C on nect ic u t X s* X X sc - s* s X X
De lawa re X X X - sc - s* X X X
D.C. X X X - - X - - X X
F lo r id a X s* X sc - X - X X
G eo rg ia X s* s* - - X s* X X X
Ha waii X X X X sc X s* X X X
Id ah o X s* X - - X - X X -
I l l i n o i s X X X sc - - - X X X
In dia na X X X - - X s* X X X
Iow a X - X sc sc X s* X X X
Kansa s X - - - - X X X X X
Ke ntucky X* - X - sc X X X X X
L ou is ia n a X X X X - - X X X X
Main e X - X sc - X X - X X
Maryla nd X - X sc sc X X - X X
M ass ach u se tt s X X X X sc - s* - X X
M ic hi ga n X X X X sc X X X X X
M in ne so ta X X X sc sc - X s X X
M is s is s ip p i X s* - - - - - - X X
M is so u ri X X - sc sc X X X X X

Mon tana X X X X - X s* s X X
Ne br aska X X X - - X X X X X
Nevada X X X - - X s* s X X
New Ham pshire X X X X X X X X X X
New J e r se y - X X X X* X X X X X
New Mexico X X - - - X - X X X
New York X X X sc sc - - s X X
No rth C aroli n a X s* - - - - s* X X X
No rth Dako ta X X X - - X - s X X
Ohio X s* X X sc* X X - X X
Oklahom a X s* s* - sc - - X - X
Orego n X X X X - X s* - X X
P en n sy lv an ia X X X X .l * sc - s* X X X
Rhode Is la n d X X - - - - X s X X
So uth C aro li n a - - - - sc - s* - X X
So ut h Da ko ta X s* X - sc - s* - X X
T en nes se e X - - - - - X X - X
Te xa s - X X - - - s* - X X
Utah X X X sc sc X X - X X
Vermont X - X X .l - - X X X X
V ir g in ia X - s* sc - - s* - X X
W as hing ton X X X X .l - X X X X
West V ir g in ia X X X sc - X X s X X
W is co nsi n X X X sc - X X s X X
Wyoming X X X - - - - X X X
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R3.25  -  Death  B en e fi ts R4.2 R4.4
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Alabama - - - X X 12- 1/ 2 1 5 -1 /2
Alask a X X X s X X 15 -1 /4 2-3 /4 1
Ariz on a X X X - X X 13 -1 /4 4 1-3 /4
Ar kansas X X X X s* X 10 -1 /2 2-1 /2 6
C a li fo rn ia - X - X - 14- 3/ 4 0 4 -1 /4
Co lor ad o X X X s X X 14 -3 /4 3 -3 /4 1/2
C on ne ct ic ut s* - s - X X 12 4 3
Delaware X X s X X X 13- 3/ 4 2-1 /4 3
D.C. X X X s X X 13- 3/ 4 1- 1/4 4
F lo ri d a - - - - X - 9 1-1 /2 8-1 /2
G eo rg ia - - - - X X 10- 1/ 2 4 4 -1 /2
Hawaii X X X s X X 16- 1/ 4 2-1 /4 1/2
Idaho - - - - X X 8-1 /2 1-1 /2 9
I l l i n o i s X X X X X X 15 1 3
In dia na - - - - X X 12 1 6
Iowa X X X X X X 15 -1 /2 3 1/2
Kan sas - - s s X X 12 1/2 6 -1 /2
Kentucky X X s - X X 11 2-1 /4 5 -3 /4
Louis ia na X X X s X X 12- 3/ 4 1/4 6
Maine X - X s X s 14 2-1 /4 2-3 /4
Maryland X X X s X X 15- 1/ 4 2 -1 /4 1- 1/2
M as sa ch use tt s X - X X X X 11- 1/ 4 2 5 -3 /4
Mich igan - - - - X X 13 1- 1/2 4 -1 /2
M inne so ta X X X s X X 12- 1/ 4 5 -3 /4 1
M is sis s ip p i - - - - X X 6-1 /2 1- 1/2 11
M is so ur i X X X s X X 12- 3/ 4 2-1 /4 4
Mon tana X X X X s* X 15 3 1
Ne braska X X X X X X 15- 1/ 2 0 3-1 /2
Nevada X X X s X X 14 -3 /4 2-1 /4 2
New Ham pshi re - - X X X X 18 -1 /2 0 1/2
New Je rs ey X - X - X - 14 -1 /2 1 3-1 /2
New Mexic o - - - - - X 9-1 /2 1 8-1 /2
New York X X X - X X 9-3 /4 4 -1 /2 4 -3 /4
No rth  C ar o li na - - s - X X 12 -1 /2 1-3 /4 4 -3 /4
No rth  Dakota X X X - X X 13 -3 /4 1 4 -1 /4
Ohio X X X X X X 16 -1 /2 1- 1/2 1
Oklahoma - - - - X X 5-1 /2 2-1 /2 11
Oregon X s* X s X X 13 -1 /2 3 2- 1/2
Pen nsy lv an ia X X X s X X 14- 3/ 4 3-1 /4 1
Rhode Is la n d X - X s X X 13 -1 /2 1- 1/4 4-1 /4
So uth  C aro li na - X* s s X X 9 -3 /4 2-1 /2 6-3 /4
So uth  Dakota X X X X X X 13 -1 /2 2-1 /2 3
Te nn es see - s s - - 5 -1 /2 2-1 /2 11
Texas X X X X X X 9-1 /2 1 8-1 /2
Utah - - - - X X 14 3 2
Ve rmont X - s s s* X 13- 3/ 4 1- 1/2 3-3 /4
V ir g in ia - - - - X X 10 -1 /2 3 5 -1 /2
Wa shi ng ton X X X s X X 13 -1 /4 1-3 /4 4
West  V ir g in ia X - X s X X 15 -1 /2 2-1 /4 1- 1/ 4
W isco ns in - - - X X 15 2 2
Wyoming X s* s - X X 13- 1/ 4 1/2 5 -1 /4
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R2.1

C ove ra ge by  w ork m en 's  c o m p en sa ti o n  la w s be  com puls ory  an d t h a t  no  w a iv e rs  be  
p e rm i t te d .

A (C om puls ory ) -  A ri z o n a  an d K entu ck y : Em plo yer  m us t p ro v id e  co v era g e  b u t an y 
em pl oy ee  may r e j e c t  i t .
B (W aiv ers ) -  A la sk a , C o n n e c ti c u t,  F lo r id a ,  Id a h o , M is s i s s ip p i  an d N ort h  C a ro li n a  
a ll o w  e x e c u ti v e  o f f i c e r s  o f  a  c o r p o r a t io n  to  w ai ve  c o v e ra g e .

A rk a n sa s , G eo rg ia  an d Ok lah om a a ll o w  em plo yees  to  w ai ve c o v era g e  o n ly  f o r  an  
a g g ra v a t io n  o f  s i l i c o s i s  o r  a s b e s t o s i s .  S ou th  D ak ot a a ll o w s  em plo yees  to  
w ai ve  o n ly  f o r  a g g ra v a t io n  o f  s i l i c o s i s .

Ohio a ll o w s  a  b l in d  em pl oy ee  to  w ai ve  c o v era g e  f o r  i n j u r i e s  cau sed  by  o r  du e 
to  h i s  b l in d n e s s .

R 2. 2

Em pl oy er s n o t be  ex em pt ed  from  w ork m en 's  c o m p en sa ti o n  co v era g e  b e cau se  o f th e  
nu mbe r o f  t h e i r  em p lo yees .

A rk a n sa s , G e o rg ia , V ir g in ia  an d Alab am a e x c lu d e  c o v e ra g e  f o r  two o r  l e s s  em p lo yees.  
Ok lah om a e x c lu d e s  c o v era g e  f o r  o n ly  on e em plo yee.

R2.4

A tw o -s ta g e  a p p ro a ch  to  th e  co v era g e  o f  fa rm w o rk ers . F i r s t ,  as  o f  J u ly  1 , 19 73 , 
each  a g r i c u l t u r e  em plo yer who has an  a n n u a l p a y r o l l  t h a t  i n  t o t a l  e x ce e d s  $1 ,0 00  
be  r e q u i r e d  to  p ro v id e  w ork m en 's  c o m p en sa ti o n  co v era g e  to  a l l  o f  h i s  em p lo yees.
As a  se cond  s t a g e ,  a s  o f  J u ly  1 , 1975 , fa rm w ork er s be  c o v ered  on  th e  same b a s is  
a s  a l l  o th e r  em p lo yees .

X .l  mea ns  t h a t  th e  s t a t e  m andate s c o v e ra g e  f o r  em plo yers  whose p a y r o l l  ex ceed s  
$ 1 ,0 0 0 .0 0 .

P e n n sy lv a n ia  m andate s  c o v era g e  i f  on e em pl oy ee  i s  p a id  wag es  o f  $1 50  d u r in g  th e  
y e a r  o r  on e em plo ye e w or ks  20 o r  mo re d a y s .

R2.5

As o f  J u ly  1 , 197 5,  h o u seh o ld  w ork e rs  an d a l l  c a u s a l  w o rk e rs  be  c o v ered  u n d e r 
w ork m en 's  c o m p e n sa ti o n  a t  l e a s t  to  th e  e x te n t  th e y  a re  co v ere d  by  S o c ia l  S e c u r i ty .  

P a r t i a l  c o v e ra g e  i n  I l l i n o i s  e f f e c t i v e  J u ly  1 , 19 80 .

New J e r s e y  p ro v id e s  c o v era g e  f o r  d o m e s ti c s  em pl oy ed  on  a  r e g u l a r ,  p e r io d i c  o r  
r e c u r r in g  b a s i s  b u t th e r e  i s  no  o b l ig a t i o n  on  th e  em p lo yer to  in s u r e .

Ohi o fo rm e r ly  p ro v id e d  d o m e sti c  an d c a s u a l c o v e ra g e  f o r  em plo yee s e a r n in g  $50 
o r  mo re  a  c a le n d a r  q u a r t e r .  E f f e c t i v e  De cemb er  2 , 19 75, su ch  em plo yee s m ust  
e a r n  $160  o r  mo re a  c a le n d a r  q u a r te r  to  q u a l i f y  f o r  c o v e ra g e .

R2.6

W or km en 's c o m p en sa ti o n  c o v e ra g e  be  m andato ry  f o r  a l l  govern m ent e m p lo yees .
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R2.7

T here  be  no  exem pti ons  f o r  an y c l a s s  o f  e m p lo yees , su ch  a s  p r o f e s s io n a l  a t h l e t e s  
o r  em pl oy ee s o f  c h a r i t a b l e  o r g a n iz a t io n s .

A la sk a  -  p a r t  tim e bab y s i t t e r s ,  h a r v e s t  h e lp ,  t r a n s i e n t  h e lp ,  e x e c u ti v e s  o f 
c h a r i t a b l e  o r g a n iz a t io n s  -  ex em pt.

A ri zona  -  e x c lu d e s  o n ly  m o ti o n  p ic tu r e  em plo yee s who wor k l e s s  th a n  8 mon th s 
an d a ls o  ha ve  c o m p en sa ti o n  co v era g e  in  a n o th e r  s t a t e .

C o lo ra do  -  e x c lu d e s  em plo yee s o f c h a r i t a b l e  o r g a n iz a t io n s  o n ly  i f  th e y  make
$7 00  o r  l e s s  a y e a r .  *

C o n n e c ti c u t -  f r a t e r n a l  c o r p o r a t io n  o f f i c e r  who ma ke s l e s s  th a n  $10 0 p e r  y e a r  
i s  ex em pt ed  from  c o v e ra g e .

D el aw ar e -  c o t ta g e  w o rk e rs  ex em pt.

G eorg ia  - Em pl oy ee s o f  i n t r a s t a t e  r a i l r o a d s  e x c lu d e d .

H aw ai i -  c le rg ym en  exem pt.  R e c ip ie n ts  o f  c h a r i t a b l e  a id  who pe rf o rm  s e r v ic e s  
a re  ex em pt.

In d ia n a  - ex em pts  m in e rs  who work underg ro und  in  In d ia n a  i f  th e  mine e n tr a n c e  
i s  o u ts id e  In d ia n a .

Iowa -  o f f i c e r s  o f  c o r p o r a t io n  who a re  n o t f u l l  tim e em plo yees  o f  su ch  c o rp o ra ­
t i o n  a re  exem pte d .

M a s sa c h u se tt s  -  p r o f e s s i o n a l  a t h l e t e s  ex em pt ed  o n ly  i f  t h e i r  c o n t r a c t s  do  n o t 
p ro v id e  f o r  pa ym en t o f w ag es  w h il e  d i s a b l e d .

M on tana  -  e x c lu d e s  me mb ers  o f  an  e m p lo y e rs ' fa m il y  who l i v e  in  h i s  h o u s e h o ld .
P e rs o n s  p e rf o rm in g  s e r v ic e s  in  r e tu r n  f o r  a id  o r  s u s te n a n c e  o n ly , a re  e x c lu d e d .

Nev ad a -  e x c lu d e s  t h e a t r i c a l  o r  s ta g e  p e rfo rm e rs .

N ort h  C a r o li n a  -  e x e c u ti v e  o f f i c e r s  o f  c h a r i t a b l e  c o r p o r a t io n s  e x c lu d e d .

O re go n -  r e c i p i e n t s  o f  c h a r i t a b l e  a id  who p e rf o rm  s e r v ic e s  a re  e x c lu d e d .

P e n n sy lv a n ia  -  c o t ta g e  w o rk e rs  e x c lu d e d .

S ou th  C a r o li n a  -  em plo yees  o f  on e named c h a r i t a b l e  c o r p o r a t io n  a re  e x c lu d e d .

Sou th  D akota  -  e x e c u ti v e  o f f i c e r s  o f  c h a r i t a b l e  c o r p o r a t io n s  e x c lu d e d .
I

Tex as  -  em plo yee s o f in te r u r b a n  ra il w a y s  a re  e x c lu d e d .

V i r g in i a  -  em plo yee s o f  i n t r a s t a t e  r a i l r o a d s  a re  e x c lu d e d .

R 2 . l l  <

An em pl oy ee  o r  h i s  s u rv iv o r  be g iv e n  th e  c h o ic e  o f  f i l i n g  a  w ork m en 's  com pensa ti on  
c la im  in  th e  S ta te  whe re  th e  in ju r y  o r  d e a th  o c c u r re d , o r  w he re  th e  em ploy men t was 
p r i n c i p a l l y  l o c a l i z e d ,  o r  whei«_ th e  em pl oy ee  was h i r e d .

X me an s t h a t  th e  s t a t e  co m p li e s  w it h  a l l  th r e e  p a r t s  o f  R 2 . l l .
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S me ans t h a t  i t  co m p li e s  w it h  two o u t o f  t h r e e .

-  means  t h a t  th e  s t a t e  c o m p li e s  w it h  o n ly  on e p a r t  o r  w it h  n one .

R2.13

A l l  S t a te s  p ro v id e  f u l l  co v e ra g e  f o r  w o rk - r e la te d  d i s e a s e s .

R3. 7

S u b je c t to  th e  S t a t e 's  maximum w eek ly  b e n e f i t ,  te m p o ra ry  t o t a l  d i s a b i l i t y  
b e n e f i t s  be  a t  l e a s t  6 6 -2 /3  p e r c e n t  o f  th e  w o rk e rs ’ g ro s s  w eek ly  wag e.

R3.8

As o f  J u ly  1 , 197 3,  th e  maximum w eek ly  b e n e f i t  f o r  te m p o ra ry  t o t a l  d i s a b i l i t y  
be  a t  l e a s t  6 6 -2 /3  p e r c e n t  o f th e  S t a t e 's  a v e ra g e  w eek ly  w ag e,  an d t h a t  a s  o f 
J u ly  1, 19 75,  th e  maximum be  a t  l e a s t  100 p e rc e n t o f  th e  S t a t e 's  a v e ra g e  
w eek ly  wag e.

Colum n 1 . S i s  60% o r  b e t t e r  o f  th e  S ta te  a v e ra g e  w eek ly  w ag e.
Co lum n 2 . S i s  80% o r  b e t t e r  o f  th e  S ta te  a v e rag e  w eek ly  wag e.

S ou th  D ak ot a -  100% o f  S ta te  wage e f f e c t i v e  J u ly  1 , 19 79 .

R 3 . l l

The d e f i n i t i o n  o f  perm anen t t o t a l  d i s a b i l i t y  u sed  i n  m ost  S t a t e s  be  r e t a in e d .  
How ev er , i n  th o s e  few S ta t e s  w hic h p e rm it  th e  pa ym en t o f  perm anen t t o t a l  d i s a b i l i t y  
b e n e f i t s  to  w o rk e rs  who r e t a i n  s u b s t a n t i a l  e a rn in g  c a p a c i ty ,  th e  b e n e f i t  p ro p o s a ls  
be  a p p l ic a b le  o n ly  to  th o s e  c a s e s  w hic h  m ee t th e  t e s t  o f perm anen t t o t a l  d i s a b i l i t y  
u sed  i n  m ost  S t a t e s .

R3.12

S u b je c t to  th e  S t a t e 's  maximum w eek ly  b e n e f i t ,  perm anen t t o t a l  d i s a b i l i t y  b e n e f i t s  
be  a t  l e a s t  6 6 -2 /3  p e r c e n t  o f  th e  w o rk e rs ' g ro s s  w eek ly  wag e.

R3 .15

As o f J u ly  1 , 19 73 , th e  maximum w eek ly  b e n e f i t  f o r  perm anen t t o t a l  d i s a b i l i t y  be  
a t  l e a s t  6 6 -2 /3  p e rc e n t  o f  th e  S t a t e 's  a v e ra g e  w eek ly  w ag e,  an d t h a t  a s  o f 
J u ly  1 , 197 5, th e  maximum be  a t  l e a s t  100  p e rc e n t  o f th e  S t a t e 's  a v e ra g e  w ee kly  
wag e.

Colum n 1 . S i s  60% o r  b e t t e r  o f th e  S ta te  a v e ra g e  w eek ly  wag e.
Colum n 2 . S i s  80% o r  b e t t e r  o f  th e  S ta te  a v e ra g e  w eek ly  wag e.
S o u th  D ak ota  -  100% o f  s t a t e  wa ge  e f f e c t i v e  J u ly  1 , 1979 .

R 3. 17

T o ta l  d i s a b i l i t y  b e n e f i t s  be p a id  f o r  th e  d u r a t io n  o f  th e  w o rk e rs ' d i s a b i l i t y ,  
o r  f o r  l i f e ,  w it h o u t an y l i m i t a t i o n s  a s  to  d o l l a r  am ou nt  o r  ti m e .
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R3.21

Subject to the State's maximum weekly benefit, death benefits be at least 66-2/3 percent of the workers' gross weekly wage.

S means that the benefits payable to spouse and children are 66-2/3 percent, or better, of the worker's average weekly wage.

R3.23

As of July 1, 1973, the maximum weekly death benefit be at least 66-2/3 percent of the State's average weekly wage, and that as of July 1, 1975, the maximum be at least 100 percent of the State's average weekly wage. <
Column 1. S is 60% or better of the State average weekly wage.
Column 2. S is 80% or better of the State average weekly wage.

South Dakota - 100% of State wage effective July 1, 1979.

R3.25

Death benefits be paid to a widow or widower for life or until remarriage, and in the event of remarriage two years' benefits be paid in a lump sum to the 
widow or widower. Benefits for a dependent child be continued at least until the child reaches 18, or beyond such age if actually dependent, or at least until age 25 if enrolled as a full-time student in any accredited educational institution.

Column 1. X is used when benefits are payable to a widow or a disabled widower.Column 2. X is used when benefits are payable to a widow or a disabled widower.
Connecticut limits widowers to 312 weeks. Widows are paid for life or until remarriage.

Oregon has a $5,000 remarriage award.

South Carolina pays 104 weeks of benefits but this is subject to a total death benefit of 500 weeks and $40,000.

Wyoming has a $500 remarriage award.

Column 3. S is used if benefits are payable to age 18. S is also used if benefits are payable only to a dependent or unmarried child.

Column 4. S is used if benefits are payable beyond age 18 (though less than 25) if a student.

R4.2 
M

There be no statutory limits of time or dollar amount for medical care or physical rehabilitation services for any work-related impairment.

Arkansas has a six-month limit of treatment for silicosis or asbestosis. *
Montana has a $1000 limit in non-disabling occupational disease cases.

Vermont has a limit of $7,000 payable for silicosis or asbestosis.
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FORWARD

The  a t t a c h e d  c h a r t s  p r o v id e  a m ore  d e t a i l e d  p i c t u r e  o f  th e  s t a t e s '  
c o m p li a n c e  w i th  th e  N a t i o n a l  C o m m is s io n 's  e s s e n t i a l  re c o m m e n d a ti o n s , r e l a t i n g  
t o  b e n e f i t s ,  a s  o f  J a n u a r y  1 , 1 977 . The  a t t a c h m e n t s  in c lu d e  -  -

P ag e  1 — Maximum w e e k ly  b e n e f i t s  f o r  te m p o r a r y  t o t a l  d i s a b i l i t y .

P a g e s  1A to  7A — Max imum b e n e f i t s  p a y a b le  f o r  te m p o r a r y  an d 
p e rm a n e n t t o t a l  d i s a b i l i t y  i n c l u d i n g :

. P e r c e n t a g e  o f  th e  e m p lo y e e 's  w e e k ly  w ag e ;

. Ma xim um w e e k ly  b e n e f i t ;

. Maxim um p e r i o d  p a i d ;

. Maxim um a g g r e g a te  b e n e f i t  p a i d ;

. C om m en ts .

P a g e s  IB t o  12B — Maximum d e a th  b e n e f i t s  p a y a b le ,  i n c l u d i n g :

. P e r c e n t a g e  o f  th e  d e c e a s e d 's  w e e k ly  w ag e t o  a
-  w id ow  o r  w id o w er o n ly
-  w id ow  o r  w id o w er w i th  c h i l d r e n
-  a l l  d e p e n d e n ts ;

. Ma xim um w e e k ly  b e n e f i t  t o  a
-  w id ow  o r  w id o w er o n ly
-  w id ow  o r  w id o w er w i th  c h i l d r e n
-  a l l  d e p e n d e n ts ;

. D u r a t i o n  o f  b e n e f i t s
-  w id ow  o r  w id ow er
-  c h i l d r e n
-  p a y m en t up o n  w id o w 's  o r  w id o w e r 's  r e m a r r ia g e
-  ma xim um  a g g r e g a te  d e a th  b e n e f i t s .

P ag e  1C - -  M e d ic a l b e n e f i t s .

A g a in , p l e a s e  n o t e ,  t h e s e  c h a r t s  r e f l e c t  th e  la w  a s  o f  J a n u a r y  1 , 19 77

AMERICAN INSURANCE ASSOCIATION
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WORKMEN'S COMPENSATION - MEDICAL BENEFITS

Medical Benefits Are Unlimited, Or May Be Extended Indefinitely By Administrative 
Agency, In 50 Jurisdictions* 

Alabama
Alaska
Arizona
Arkansas (1)
California
Colorado
Connecticut
Delaware
Dist. of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas

Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana (2)
Nebraska
Nevada
New Hampshire 
New Jersey 
New York 
North Carolina 
North Dakota

Ohio .
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Texas 
Utah
Vermont (1)
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming
Longshoremen's and 
Harbor Workers' Act

1. The following states have limitations on medical benefits for silicosis and
asbestosis:

Arkansas - 6 months Vermont - $1,000 or three years

2. Montana limits the cost of medical benefits for non-disabling occupational
disease to $1,000.

Medical benefits remain limited in 2 jurisdictiohs:

New Mexico - $40,000 Tennessee - 3 years

♦Jurisdictions include all states, District of Columbia, and Longshoremen's and 
Harbor Workers' Act
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Senator J avits. No fur ther questions.
The Chairman. Thank you very much.
Dr. Tom Mancuso, please. You are our anchor witness, Dr. Mancuso.

STATEMENT OF THOMAS F. MANCUSO, M.D., EES EARCH PROFESSOR 
OF OCCUPATIONAL MEDICINE, GRADUATE SCHOOL OF PUBLIC 
HEALTH, UN IVER SIT Y OF PITTSB URGH

Dr. Mancuso. Thank you. I realize that  there are restra ints of time, 
and for tha t reason, probably it would be best for me to select out 
certain paragraphs rela tive to my p repared statement.

You have the entire statement, and I would appreciate it if this would be included in the proceedings.
The Chairman. It  will be inserted in the record at the conclusion of your testimony.
Dr. Mancuso. I would have liked to have spent my time referr ing to the previous comments from the succession of witnesses which have preceded me.
There were a number of statements which were made which I think 

would have required some further medical interpretation . There were 
also statements made relative to the cost of indus try now, but a lack of expression made relative  to the fact tha t during the past 30 or 40 
years, the industry did not provide for the control of the toxic dust, fumes, mists, vapors and gases, and that what we are confronted with 
now is an accumulation of occupational diseases which have occurred 
over those years because they were not  prevented in the first place. 
So we have an accumulative cost of these diseases. But  in this respect, the industry did not provide or make payment to or carry out the 
expenditures for the control of the toxic dusts, fumes, vapors and mists 
and gases through these 30 or 40 years, for  all the many hundreds of 
thousands of workplaces; neither was there any payment of workmen’s 
compensation over all these years, relative to these occupational d is­
eases, which surely were occurring but were never recognized.

So consequently, in effect, now we have a situation where this accu­
mulated neglect of the past is present ing us with a series of accumu­
lated diseases now and in the future, and the expression is being made 
by some t ha t the cost will be prohibitive, a cost which should have 
been taken care of  in the first place 30 years ago, and 40 years ago, 
to prevent the diseases. Th is is all I will say about my reaction to the 
testimonv that  has occurred already.

I think, within the time limitations, wha t I  shall do is iust focus on 
the recommendations tha t I have made, so tha t in whatever time is 
available, the Senators can ask me whatever questions they would like, 
and I  will be pleased to respond to them.

I am pleased to appear before both of you. I have studied very care- 
fullv an earlier Williams-Javits bill of 1973. I thought that  particu­
lar bill had tremendous merit, and I am still for tha t part icula r bill 
as it was written at that  time.

I think  there were some very excellent provisions in tha t bill, and I 
would like to begin by referring to that, because it relates to the pro­
posals of legislation now under consideration.

The point I want to make first is th at there already exist a large
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number o f serious disabling d iseases , fo r w hich  a definite  o ccu pat ional 
rel ationship exis ts, for which no new studie s are  required.

Some of these were iden tified in the ea rli er  W ill iams-Ja vi ts  b ill of 
1973, whi ch s hou ld be c onsidered in presen t d eliberat ion s—na mely, sil ­
icosis, asbestosis, berylio sis,  diato mi te pneumoco niosis, talcosis , shav­
ers disease, siderosis,  ce rta in  aspects  of lung  cancer, mes othe liom a, as 
well as any  res pi ra to ry  disease  fo r which a miner qua lified under the  
Coal M ine rs’ Act .

I will  s kip  aro und, bu t I  wa nt to make  certa in key points .
Now, rel ative  to the  diseases mentio ned , fo r example, silicos is, as ­

bestosis and so for th , t he medical evide nce of  th e disea se is final pro of 
of the  specific effect of th at  pr io r occ upa tion al exposure.

Wh en such  medical  effects occu r, more  than  a presu mp tion exi sts ; 
th is is rea dily ap pa rent . I see no  need to require or  set up addit ion al 
cr ite ria  when the  occupa tion al disease has  alr eady  been esta blis hed  
and exis ts.

I believe  th e pur pose f or  the  inclu sion  in the ea rli er  W ill iams-Javi ts 
bil l of  1973 was to  help exped ite  and clar ify  the com pensation pr o­
cedu res fo r the  re sp ira to ry  diseases to at  least remove th is  gro up  of 
diseases from fur th er  dela y an d unnecessary  lit iga tio n.

Th is is a n im po rta nt  objective . In  m y opinion, any  worke r who sus ­
tai ns  such occ upa tion al diseases ce rta inly  is en tit led  to com pensation 
wi tho ut delay and unnecessary com plic ated legal procedu res.

Ser ious con sidera tion should be giv en to the  inclusio n in the  final 
version of any compensation bil l to allow  fo r tho se alr eady  dem on­
str ated  specific occupa tion al re sp ira to ry  diseases, to avoid any  neces­
sity to res tud y these diseases.

The po int I am lea din g to is t hat  th e rec ogn ition or  id ent ific atio n of 
a wo rk- related illness or disease should  not be dependent  upon no r 
wai t up on the  conduc t of an  in du str y s tudy.

The hundred s of  tho usands  of ind ust rie s, the  years  and manpo wer 
required,  mean s th at  it will be decades  befo re the ma gnitude  of  the  
occ upa tion al diseases  are unco vered f rom  th at  ap pro ach .

In  essence, the  recogn ition of  a wo rk- relate d disea se by compensa­
tion au thor iti es  in the respec tive  St ates  should not wa it upo n such 
stud ies. Wh en an occupa tion al illness occurs, as med ical ly diag nosed 
by the physi cia n to be rela ted  to  th e work exposure, th at  i s a n occupa ­
tional  disease.

W ith in  thi s con tex t, I  shou ld like to r ef er  to  degrees o f p robabil ity , 
or  of  pre sum ption. These are  m y reco mm end atio ns rel ati ve  t o this .

I  believe th at  one majo r appro ach re lat ive to  the proposed com­
pen sat ion  leg islation  wou ld be to establ ish  presu mp tion of  work - 
rel ated cau sat ion  to inc lud e: (1) Th e specific  re sp ira to ry  diseases as 
sta ted  in the ea rlier  W ill iams-Javi ts 1973 bill—namely,  asbestosis, s ili ­
cosis, byss inosi s, and so fo rth; (2) establ ish  presu mp tion re lat ive to 
specific substances lis ted  in the  ai r-c on tam inan t sta nd ards —which 
rela tes  t o ap prox im ate ly 500 chemicals and age nts—when th e worke r 
at  th at  wo rk locatio n develops an  illness  whose sym ptoms are  medi­
cal ly kno wn to  be associated wi th th at pa rt icul ar  tox ic ag en t; (3) 
establ ish  a reasonable pre sump tion fo r chemicals and tox ic age nts— 
example, kepon e—not  a lre ady iden tified in th e air -con tami na nt  sta nd ­
ard, when the illness or  ha rm fu l effects occur due to a pa rt icul ar
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chemical wi th med ical ly reco gnized sym ptoms and findin gs;  (4) 
esta blis h reasonable presu mp tion of  work- related cau sat ion  fo r those  
illnesses, diseases or  ha rm fu l effects, when the co rre lat ion  of  work 
exposure and healt h effects indica tes  a  pa tte rn  of si mila r hea lth  effects 
among  othe r workers  sim ila rly  exposed in the same work fac ili ty— 
you have th e example, again, o f kepone.

In  essence, if  a gro up of  w orkers  w ork ing  a t th e same p lace , doing 
sim ila r t yp e of work, are  exposed  to  th e toxic  ag ents, come down w ith  
sim ila r sym ptoms and he alt h effects, a pa tter n has been est abl ished;  
a work -re lated illness has been es tabl ished.

Now, there are  a series  of  othe r recommendations th a t I  would 
make rel ati ve  to  the  State  compensa tion  agenc ies o r a ny F ede ral  com­
pensa tion agencies.

In  orde r fo r com pensation agenc ies to pr op er ly  admi nis ter  thei r 
responsibil itie s rel ative  to eva lua tion of cases pe rta in in g to  occupa­
tio na l diseases, I  d o be lieve th at  any com pensation bil l should  in clud e 
manda tory provisi ons  to allow fo r th e corre lat ion  of  work exposure 
and  he al th  effects th at  should  be mad e ava ilab le fo r compensation 
eva lua tion .

My  recommendations are:  (1) Th e emp loyer mu st maintain and  
re ta in  all  med ical  records acc ura te and  complete pe rta in in g to  the 
employee  wi th prop er  sa fegu ards  to  ensure  th ei r ret en tio n and  sub ­
sequent avail ab ili ty  an d comple teness.

Le t me say,  pa ren theti ca lly , wh at I  am re fe rr in g to  here in these 
series of  recommendations rel ative  to the  opera tion of  the  compensa­
tion fund  rea lly  relate s to  those components  of  inf orma tio n th at  t he  
doc tor  needs and  th e compensation au thor ity  needs to make a ny value 
judg men t of  the corre lat ion  between the work exposu re and the  dis ­
ease. W ith ou t thes e components , it  is ext rem ely  difficult to  make a 
diagnosis.

An d it  is because these r egula tio ns  hav e neve r been e stab lished over 
the  pa st  30 or  40 yea rs th at we have  had such difficu lty rel ative  to 
com pensation and the  eva lua tion o f it.

The docto r is ha mstr un g re lat ive to  it. Th e St ate compensatio n 
agency does no t hav e th e inform ati on  th at  it needs , no r does it  have 
the  resources,  no r has it  appli ed  t he  resou rces th at it  should.

So I  will  begin firs t wi th the  reco mmendation, say ing  in effect th at  
there  ou gh t to be reg ula tions  to  the effect th at  the emplover  must 
main tai n or  re tai n all med ical  reco rds,  acc ura te and complete , pe r­
ta in ing to the employee, wi th prop er  safe guard s to ensure th ei r re ten­
tion and subsequent avail ab ili ty.

Se na tor  J avits. Dr. M ancuso, m ay I in te rrup t yo u f or  ju st  a moment 
to apologize. I  am te rr ib ly  lat e, and I  must leave. I  hav e rea d your 
sta tem ent . I  find it  ext rem ely  intere sting , ext rem ely  use ful  and im­
po rta nt , and I  would like  to  tha nk  you grea tly  fo r your  t ho ug ht  and 
time in giv ing  it to  us.

An d I  will  feel free to come bac k to  you as we develop the  legis lation.
Dr . M ancuso. Tha nk  you, S ena tor.
Se na tor  J avits. Tha nk  you.
Dr . Mancuso. The second recommen dation again  relate s to a tr e­

mendous gap which exis ts in the eva lua tion  of  workm en’s compen­
sation.  Th e reco mmendation is as fo llo ws :
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The employer must maintain and retain a listing and proper ident i­fication of all tradename products used, in respective departments  and work processes, and maintain  and have available all pertinent toxicological and safety data  for each o f the respective tr ade  name products used. Such records should be chronological in time, and so forth.
(3) The employer must maintain and retain, identification listings of all o ther chemicals and hazardous substances used in the respective workplaces, and have available the data.
(4) The employer must maintain and retain accurate and complete records of environmental tests and measurements and so forth.
And I would want to add to tha t a fifth, tha t really, there is no requirement at the present time, I  am sorry to advise you, even in the OSH A s tandards,  or in any workmen’s compensation, which says in effect that  the employer is required to do environmental monitoring.
In all of the OSHA standards tha t have been developed, they cite that  the concentration of a part icula r chemical listed in a standard shall not exceed a certain level. But there is absolutely no statement in any of the  laws so far , and I am strongly recommending tha t you seriously consider this, tha t you make it mandatory tha t there be environmental monitoring.
Without knowing the concentration of the toxic dust, fumes, vapors, mists and gases in the work environment, it then becomes impossible to evaluate what the correla tion is relative to the nature of the hazard.The Chairman. Well, tha t monitor ing is important. We do it  in law in the coal mine area. We would assume th at it could be done by reg­ulation in the industrial area.
Dr. Mancuso. I t should be done, Senator,  and a regulation should be set to tha t effect. B ut I wish to  call to your attention something 

which I do not th ink has been commonly recognized, that  there  is th is tremendous gap.
One could set up a series of standards, and they could set up s tand­ards that  could occupy this whole room, but it has no meaning unless there is a way to determine whether those standards are complied with. And there is no way of determining whether those standards are complied with if there are no records of what the concentrations are of those substances in the air , and there is no way of telling what the concentrations are unless you do air sampling.
So unless there is a responsibility in the requirement tha t there shall be air sampling, relative to all the substances which are in the Air  Contaminant Standards—which relate to about 500 of them— there is no way then to get the composite data  tha t the doctor needs to say, “How much were you exposed to?”
Neither does the worker know what he was exposed to, and the com- panv cannot say.
The Chairman. Or whether there has been compliance with the standard.
Dr. Mancuso. Tha t is right , whether there has been compliance. The companv, in effect, relative to the trade  name products, for example— let me digress—there are 200,000 to 300,000 trade name products in the United States. And in each t rade  name product, there are two. three, four, and six chemicals.
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An d th is  has happened to  me, because I  hav e seen occupa tion al 
diseases many times . Th e wor ker  comes in, and he goes to his  doctor. 
Th e docto r says , “W ha t were  you exposed to ?” He  was exposed to 
tra de  name pr oduc t X.

The doc tor  says, “W ha t is in th at? ” H e says, “I  don’t know.”
The docto r goes to  th e compan y and  says, “ Tel l me wh at  i t is.” The 

com pan y.w ill not t ell the  docto r. The law yer  a dvise s the company not  
to  t el l the  docto r. The docto r does no t know wh at the chem icals are. 
How can  the  doc tor  make a diagnosi s?

So wh at I am say ing , in effect, is th at  whi le one th inks  abo ut the  
necessi ty, the  absolute necessity , of im prov ing  t he  compensation law, 
there mu st be ways  a nd  m eans  t o recognize the occ upa tion al diseases. 
Otherwis e, they wil l nev er get  to the  com pensation system, the y will  
nev er reach the  compensation system.

And  so we have a tr emend ous  backgroun d, in which the w ork er is  not 
inf orme d, because he is not to ld  of the  chem icals to which he is ex­
posed.  We  have the doc tors  who are  not inform ed,  because the y are  
no t tra ined  abo ut the  chem icals , in thei r med ical  pra ctice  or in thei r 
med ical  schools.

And  we have  th e St ate com pensation au tho rit ies , which are  not in­
forme d, and do not have experts  relative to indu str ia l medicine.

So you  have th is difficul ty. I  am not wo rried  about the prob lems 
th at  were expressed befo re, abo ut bein g inn undated . I am worrie d 
about the hu ndred s of  tho usands  of pa tie nts wrhich  never get  into  
the  system and  have  never go tten into  the  system in succeeding years, 
ove r the  past 20 o r 30 years .

Th e C hair man . Yes.
Dr. Mancuso. Th ere  is one ma ior  po in t I  wa nt to  make, and I 

th in k------
Th e Chair man . I  wa nt  you to ta lk  a bou t your  wor k and those who 

are  stud ying  with  you  and how we are  incr eas ing  the num bers o f those 
with professional  t ra in in g in occupa tion al medicine.

I  have to go vo te he re in just 4 minutes, so I  w ant to have o ur  record 
reflect wh at is ha pp en ing  o ut the re in trai ni ng  pro fessional  people to 
wor k in  the  area  of oc cupational  disease.

Dr . Mancuso. I  will  do th at . I wTould  like to  re fe r to one point. 
Please , in m y reco mmendation, note tha t the  w orkers  a re af ra id  to file 
fo r com pen sat ion  cla ims  because th ey are  a fr ai d of los ing  th ei r jobs.

Th e Chairman . I  th ink you have th at in your  s tat em en t; yes, it  is 
the re.

Dr . Mancuso. O K. Re lat ive  to the  training , the trai ni ng  of ph ys i­
cians h as been inadequate.  T he pro fessional  manpo wer b ill,  wThich  was 
recent ly passed, wil l be of g reat  help.

An d we wi ll be in au gu ra tin g in the  various tent  c enters  which will 
be set up  in  th e re gions of the  U nit ed  S ta tes  on going pro gra ms  fo r the 
tr ai ni ng  of  phy sicians to become special ists  in occ upatio nal  medicine.

I  be lieve th at  we will see a reversa l of our past situa tion.
Th e Chairman . Do you see gre at prom ise in  th at  ?
Dr. Mancuso. I  th ink the re is a prom ise, because it  h as to develop. 

W ith ou t doctors , there  cannot be any recognizatio n of occupational 
diseases.
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Unfortunately, the mistake has been focusing on other profes­
sionals, and not finding ways and means to educate the physicians and 
attract the physicians into the field of industr ial medicine, which has a 
broader range of responsibility than  examining workers in the work­
place.

The Chairman. We are tryi ng to shape tools that  will be useful in 
directing people into special areas where we are undersupplied. This 
has been accomplished by this committee in legislation to try  to provide 
medical service to poorly served ru ral areas and to poorly served city 
areas.

We see a comparable situation here, a poorly served occupational 
area.

Dr. Mancuso. Senator, you have hit the key, the crux of the situa­
tion. This is as I  have seen it all along, when I first  made my oversight 
relative to OSHA several years ago. I t has been basically this. They 
have never gone back to the realization tha t there are inadequate in­
dustr ial medical programs, inadequate indust rial medical provisions, 
in the small plants  of the United States, in all of industry, so the 
worker has no way of get ting a disease recognized, because the doctor 
is not there to recognize it, and he is not capable enough to recognize it 
because he has not been tra ined. This is a basic problem.

And we have to work out a program for  continuing education of the 
doctors who are now in practice relative to occupational diseases. We 
cannot wait so many generations, until the present group of doctors 
come on into the scene.

We have to devise—and methods can be devised. We are planning 
to work on provid ing means for the training of doctors now in prac­
tice, to add to thei r knowledge relative to occupational diseases, so 
tha t for the workers coming into thei r office, the doctors can be more 
apt to recognize an occupational disease.

The Chairman. I agree with  everything you have s aid ; a magnif­
icent statement.

Dr. Mancuso. I  am very grate ful to you, Senator, and to Senator 
Javi ts, for the excellent work that  you are doing, and I  cannot express 
how grate ful the indust rial population  will be for what you are 
trying to do.

I  only worry about so many conflicting types of information tha t 
come across before you, and I do hope tha t you and your staff can 
manage to derive whatever you thin k is best for the population as a 
whole.

The Chairman. Well, I compliment the staff for finding you—or 
did you find us ? How did tha t work ?

Dr. Mancuso. They found me.
The Chairman. Well, that is another example of excellent work 

on the pa rt of our very, very accomplished staff.
Dr. Mancuso. I do not want to be presumptuous, but I would be 

very happy to work with  your staff or the Senators at  any time on this. 
I have been kind of a student of workmen’s compensation fo r a great 
many years, and I  will be glad to work with the staff in any way.

The Chairman. Well, we are grate ful for that.  Senator Jav its 
raised that  as a hope, too, and we are glad tha t you will be available.



328

A lot  of  good th ings  are  ha pp en ing  out there in  the city of  P it ts ­
bu rgh,  across  the  board .

Dr. Mancuso. Y es, the y are  improv ing  the situa tion.
Th e Chairma n. A rchit ec tura lly , environmenta lly , cu ltu ra lly , busi­

ness, education. I t  is too  ba d the y do no t have any  good  ath let ic 
teams, bu t someday they will.

Dr. Mancuso. W ell,  wha t I  am conc erned about, and whi ch I  did  
no t ge t int o the discussion  on wor kmen’s compensatio n, is how the  
insura nce  companies in terp lay influences the  judg me nt  rel ative  to 
compensatio n.

I  hope someday th at  you and your  staff can  stu dy  th at  aspect, be­
cause th e insurance  companies are  re ally the  ones who are  m aking  th e 
pr incipa l an d basic  ju dgme nt.  The odds are formida ble  f or  th e work­
ers. The wo rke r does no t have an expert indu st ria l hygien ist ; the  
wo rke r is  no t a toxic olog ist ; the worke r is  no t a  chemist.  A nd  th e bur­
den of  iden tif ying  and prov ing an occ upa tion al disea se is placed  on 
h im ; it ju st  is not f ai r.

Th e Chairma n. Right.
[Discussion off the  reco rd.]
Th e Chairman . Tha nk  you ve ry much.
Dr. Mancuso. Tha nk  you, Sena tor.
[The  prep ared  sta tem ent of Dr.  Mancuso  fol low s:]
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STATEMENT
BY

Thomas F. Mancuso, M, D. 
Research Professor

June 29, 1977
Subcommittee on Labor 
United States Senate 

Committee on Human Resources

My name is Thomas F. Mancuso, M.D. I am a research 
professor of Occupational Medicine at the Graduate School of 
Public Health, University of Pittsburgh.

X should like to thank you for this opportunity to express 
some recommendations pertaining to pending legislation on workers' 
compensation.

X have a prepared statement which represents in part some es­
sential recommendations and supporting explanation of the basic 
factors which influence the medical determination of causality of 
occupational disease. Both of these summary statements are pre­
ceded by a series of basic questions which reflect some of the 
problems of the workers and their families have with the compensa­
tion claim system. Whatever improvements are evolved in the com­
pensation system should include some complementary means to resolve 
these problems of the industrial population.

97-8 99  0  - 78  - 22
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SUMMARY STATEMENT 
By

Thomas F. Mancuso, M. D.
Research Professor 

June 23, 1977
Subcommittee on Labor 
United State; Senate 

Committee on Human Resources

CONCERNS OF THE INDUSTRIAL POPULATION

I should like to pose a series of basic questions, all
interrelated, which reflect and summarize some of the problems of 

the
the workers in/compensation system.

How can a worker file a claim for an occupational illness, or
disability, or his widow and family file for a death benefit when the 
worker doesn't know, when the family doesn't really know the 
chemicals, the hazardous substances to which he has been previously 
exposed during his employment; when he has not been told, and can t 
find out the chemicals that are in the trade products that he is 
exposed to at work; when he has not been warned about the harmful 
effects, the toxicological and cancer effects of these chemicals at

work?
How can a worker file a claim for an occupational illness 

when his own doctor doesn't know the chemicals and hazards in the 
work place —  what the working conditions are; when his own doctor 
doesn't know the trade-name products used, nor the multiple chemicals 
within each trade product, nor know the toxic effects of each of 

these chemicals?
How can the worker know about the harmful effects on the job 

if there is no plant doctor, or if the doctor doesn't know the toxic 
exposures, or if there is no system of medical recognition of occupa­
tional illnesses, no system of environmental monitoring, no system
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of toxicological information, where records are not adequate, where 
all essential information, even if in existence, is not available 
to the worker?

How can a worker recognize an occupational illness or toxic 
effects of chemicals when the industry has not been required to 
conduct adequate experimental testing of the thousands of chemicals 
prior to their use in industry; when there have not been the neces­
sary studies, not only of the individual chemicals, but even more 
important on the combinations of the thousands of industrial chemicals 
used in industry.

(The point is, that as long as the necessary scientific studies 
relative to the known and unknown hazards are not carried out —  and 
thousands of such studies are required, the true magnitude of the 
scope of the health problems due to the industrial chemical environ­
ment will not be uncovered and made known to society).

How can a worker file a compensation claim, when the compen­
sation laws do not properly recognize the scope of occupational ill­
ness and disease; when state compensation laws have not kept pace with 
industrial complexity, nor with the known scientific developments 
on delayed health effects of chemicals?

Finally, there are the personal and socio-economic equations 
relative to the recognition of occupational illnesses.

How can a worker file a compensation claim, when the worker 
is intimidated by the fear of losing his job —  when even the fellow 
employees fear that the acknowledgement of the health
problem or support of a compensation claim may cause them to lose 
their jobs —  in essence, when the fear of punitive action by the 
company operates to discourage the filing of compensation claims?



332
-3-

How can the worker hope for compensation, when the worker 

does not have the professional consultants, the industrial medical 

experts, the industrial hygienist, the chemists, and laboratory 

to turn to for evaluation and testimony; when the entire burden 

is placed upon the worker to prove his case?
Then, finally there is the series of obstacles —  the inter­

play of the company, the insurance carrier and the legal, medical 

resources of the company, that have been used to delay, and deny the 
proper recognition of occupational illness, disability and death and 

its compensation. It is bad enough for the worker to get sick, to 

be hospitalized, to be disabled or lose his life, but then, to force 
the worker and his family to, literally fight for compensation, which 

itself cannot repair or restore his health, is an unfair artd cruel 

burden placed on the shoulders of the workers throughout this country. 

There is a definite and strong need to substantially improve our com­

pensation system in the U.S. immediately.
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CCNSIDERATION AND RECOMMENDATIONS OF PROPOSED LEGISLATION

My first consideration is an attempt at interpretation of 
what appears to be a very clear statement under the Heading 
Employment Related Diseases of Section 6 (A) of the Compensation 
Bill which states in effect that "the Secretary of HEW is author­
ized and directed to undertake a study of diseases related to 
employment, etc. to make recommendations for appropriate standards 
for determining 1) whether such a disease arose out of and in the 
course of employment; 2) whether death or disability was due to 
such disease. Such standards may include reasonable presumptions 
whenever appropriate, etc.; On the basis of the study provided 
under section 6 (A), new or additional standards should be promul­
gated for determining whether a disease arose out and in the course 
of employment —  or whether death or disability was due to such 
disease. Such studies shall be referred to the advisory commission".

The point I should like to make is that there already exists 
a large number of serious disabling diseases for which a definite 
occupational relationship exists, for which no new studies are re­
quired. Some of these were identified in the earlier Williams-Javits 
Bill of 1973 which should be considered in present deliberations, 
namely —  silicosis, asbestosis, beryliosis, diatomite pneumoconiosis, 
talcosis, shavers disease, siderosis, lung cancer, mesothelioma, as 
well as any respiratory disease for which a miner qualified under the 
Coal Mine Health Act of 1969, etc. (In the case of lung cancer, 
only certain industrial relationships have been established, and in 
further studies additional industrial causes are most likely to be 
discovered. This is true for a number of different types of cancer).
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Now, relative to the diseases mentioned, for example, sil­
icosis, asbestosis, etc. the medical evidence of the disease is 
final proof —  of the specific effect of that prior occupational 
exposure. When such medical effects occur more than a presumption 

exists. This -is readily apparent.
I see no need to require or set up additional criteria, when 

the occupational disease has already been established, and exists. 
Theoretically, an injurious exposure is any combination of the 
agent (toxic dusts, fumes, etc.); the environment (exposure con­
ditions and duration); and the host, the individual, that combi­
nation produces the disease. The presence of a specific disease, a 
disease already established and medically recognized, as due to a 
specific substance and work exposure such as in silicosis, is evi­
dence in itself that injurious exposure has occurred. The disease 
means and represents that the injury has actually occurred as has 

been demonstrated by physical and x-ray examination.
There is a marked variation in susceptibility or resistance 

of individuals. Cases have been observed of some persons exposed to 
small amounts of silica who have developed more disability than other 

persons who have been exposed to greater amounts of silica.
I believe the purpose for this inclusion in the earlier 

William-Javits Bill of 1973 was to help expedite and clarify the com­
pensation procedures, for the respiratory diseases, to at least remove 
this group of diseases from further delaying and unnecessary litigation 
This is an important objective. In my opinion, any worker who sustains 
such occupational diseases certainly is entitled to compensation with­
out delay and unnecessary complicated legal procedures. Serious
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consideration should be given for the inclusion in the final Version 
of any compensation bill, to allow for these already demonstrated 
specific occupational respiratory diseases, to avoid any necessity 
to restudy these diseases.

I am concerned too, that when the diagnosis of such specific 
occupational respiratory diseases has been made, that the certain 
restrictions relative to date of filing, date of prior exposure, or 
duration of exposure, stage of disability, that such restrictions 
not be used, to deny compensation for the disease already sustained.

Silicosis is a good example —  in the past, and I believe it 
is true now —  silicosis claims have been denied in certain states, 
because no injurious exposure occurred within the last 8 years. In 
essence, a person may have total disability due to silicosis and be 
denied compensation-because exposure did not occur within the 8 
years-period. Further, in some States, silicosis is not compensable 
unless there is total disability. The meaning of total disability 
is, for all practical purposes, near death.

It is scientifically wrong and humanly unjust to have such 
limitations on silicosis or other respiratory diseases to confine 
them to total disability. The tremendous medical and hospital bills, 
and the medical cost, during the years, that a worker with various 
stages of silicosis, sustains, are medical costs due to his occupa­
tional injury. In the present functioning in various states, the 
worker not only has his health ruined (and the effects on his family), 
but he even has to pay the medical costs for many years for the injury 
caused and induced not by himself —  but rather by his work.
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In Section 6A —  my interpretation of the directive to 
conduct studies of industries to identify work-related illness 
and disease, is related to the concept of identification of similar 
types of respiratory or other diseases as already specified in the 
earlier Williams-Javits 1973 Bill. This concept, in my interpre­
tation relates to the identity of a single type of lung disease —  
in some particular industry. This will be possible, or meaningful, 
in industries or processes engaged in the manufacture or processing 
of a specific chemical or product. However, the majority of industry 
and industrial exposures are quite complex, with, perhaps, hundreds 
of different types of exposures, and large numbers of different 
health effects, but not necessarily one "single" type of major effect 

as occurs with byssinosis, etc.
The point I am leading into, is that the recognition or 

identification of a work-related illness or disease, should not be 
dependent upon, nor wait upon the conduct of an industry study. The 
hundreds of thousands of industries, the years and man-power required, 
means that it will be decades before the magnitude of the occupational 

diseases are uncovered from that approach.
In essence, the recognition of a work-related disease by com­

pensation authorities in the respective states, should not wait upon 
such studies —  when an occupational illness occurs, as medically 
diagnosed by the physician to be related to the work exposure —  that 

is an occupational illness.
Within this context, I should like to refer to degrees of

probability, or of presumption.
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There is no way to list all the occupational illnesses, and 
effects that have occurred, or are occurring or will occur from the 
hundreds of thousands of different work exposures, or for the 
thousands of different chemicals in the work environment.

Any preconceived motion that such a list can or should be 
prepared is in error, because studies of the thousands of trade-name 
products, and the work exposures have not been conducted.

There is, however, well documented and professionally ac­
cepted, approximately 500 different types of dusts, fumes, mists, 
gases and other stresses, etc. for which harmful effects have been 
medically acknowledged.

These have been listed in the Air-Contaminant Standards 
adopted by OSHA and in other standards.

The question as I perceive it, relative to the improvement 
of coverage on occupational diseases, is how can we reasonably 
determine whether an illness or disease can be presumed to be
work-related.

RECOMMENDATIONS
I believe that one major approach would be to establish 

presumption of work-related causation to include:
1) the specific respiratory diseases as stated in the 

Williams-Javits 1973 Bill —  asbestosis, silicosis, 
byssinosis, etc.;

2) establish presumption relative to specific substances 
listed in the Air-Contaminant Standards —  (which
relates to approximately 500 chemicals and agents)
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when the worker at that work location develops an 
illness, whose symptoms are medically known to be 
associated with that particular toxic agent;

3) establish a reasonable presumption for chemicals 
and toxic agents - [ (kepone) (example)] not already 
in the Air-Contaminant Standard, when the illness
or harmful effects occur due to a particular chemical 
with medically recognized symptoms and findings;

4) establish reasonable presumption of work-related 
causation, for those illness, diseases or harmful 
effects, when the correlation of work exposure and 
health effects, indicates a pattern of similar health 
effects among other workers similarly exposed in the 
same work facility, (example, kepone). In essence, 
if a group of workers, working at the same place, 
doing similar type of work are exposed to the toxic 
agents, come down with similar symptoms and health 
effects a pattern has been established. A work-related 

illness has been established.

In order for the compensation agencies to properly administer 

their responsibilities relative to evaluation of cases pertaining 
to occupational disease, —  I do believe that any compensation Bill 
should include mandatory provisions to allow for the correlation of 
work exposure and health effects; that should be made available for 

compensation evaluation.
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RECOMMENDATIONS

I. The employer must maintain and retain all medical 
records accurate and complete pertaining to 
the employee with proper safeguards to ensure 
their retention and subsequent availability and 
completeness.

II. The employer must maintain and retain a listing 
and proper identification of all trade-name 
products used, in respective departments and work 
processes, and maintain and have available, all 
pertinent toxicological and safety data for each 
of the respective trade-name products used. Such 
records should be chronological in time, complete
and accurate.

III. Employer must maintain and retain, listing iden­
tification of all other chemicals and hazardous 
substances used in the respective work places, and 
have available the toxicological and safety data 
pertinent to each of these hazardous substances.
Such records shall be accurate, and complete; and 
maintained chronologically in years.

IV. Employer must maintain and retain accurate and
complete records of environmental tests and measu- 
urements of all chemical and other injurious agents, 
for each job location in various departments or 
processes, not only for toxic substances on the
standards, but all toxic substances in the work
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place. The records shall be chronological in time 
and accumulative, and designed to permit iden­
tification and correlation of prior work exposures 
for each employee at different points in time.

It is my opinion, that the compensation laws, should re­
quire these essential components, that are necessary for the com­
pensation agency —  and the physicians evaluating each case 
the environmental exposure data and the medical records.

There are other data requirements relative to the work proc­
ess which are really necessary —  that could be considered, these

are:
1) the chronological records on the

pressence or absence of ventilation 
and other protective control

measures, etc.

Now, I should like to refer another important area —  the 
established fact that a worker may lose his or her job who files 

a claim for worker's compensation —  the real fear of fellow workers, 
fear to lose their jobs if they contribute information about a com­
pensation case. This is a national problem, that prevents the re­
cognition of occupational diseases and, therefore, prevents just 

compensation to which the worker is entitled.

RECOMMENDATIONS
• i. It is my recommendation that the compensation legislation

include proper provision to protect the workers relative to the 
filing of compensation claims or for the giving of information about
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work conditions, etc. I am recommending that the section in the 
OSHA Act Section 11c and its components, be incorporated in the 
compensation —

"(I) No person shall discharge or in any manner discrim­
inate against any employee because such employee 

has filed any complaint or instituted or caused 
to be instituted any proceeding under or related 
to this Act or has testified or is about to testify 
in any such proceeding or because of the exercise 
by such employee on behalf of himself or others of 
any right afforded by this Act.

"(2) Any employee who believes that he has been discharged 
or other wise descriminated against by any person in 
violation of this subsection may, within thirty days 
after such violation occurs, file a complaint with 
the Secretary alleging such discrimination. Upon 
receipt of such complaint the Secretary shall cause 
such investigation to be made as he deems appropriate. 
If upon such investigation, the Secretary determines 
that the provisions of this subsection have been 
violated, he shall bring an action in any appropriate 
United States district court against such person.
In any such action the United States district courts 
shall have jurisdiction, for cause shown to restrain 
violations of paragraph (1) of this subsection and 
order all appropriate relief including rehiring or 
reinstatement of the employee to his former position 
with back pay.

"(3) Within 90 days of the receipt of a complaint filed
under this subsection the Secretary shall notify the 
complainant of his determination under paragraph 2 
of this subsection."

2. I do believe too that the legislation should provide some 
mechanism, that will prevent or alleviate the practice of "letting 
a worker go" —  actually discharging the worker because he has 
become disabled and no longer able to do that particular work —  
even though it was the work that caused that disability or loss 
of arm, etc. in the first place. This problem places the worker in 
double jeopardy —  Actually, it is triple jeopardy, because the
man will not be able to get a job elsewhere because of that
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disability. Society then has to bear the burden of the costs, 
while the worker suffers from the disability, and the company is 
no longer held responsible, once the worker has been let go.

I do not presume to know the solution, but this problem 
most be recognized —  and industry most continue to bear the 
responsibility when the work environment causes harm to the worker.

The way the present system operates, the companies can let 
go and they do let go the workers who are disabled or are compensa­
tion risks. The foundry workers were the first to learn that tragic 

lesson, great many years ago.
In reading the many important statements by Senator Javits 

on an earlier compensation bill, there is one point that can be im­
plemented now in the legislation that would greatly help in occupa­

tional disease compensation.

RECOMMENDATIONS

1. In essence, require that fringe benefits such as pension 

and health insurance coverage be continued during the time of an 
injured worker's period of disability. As Senator Javits stated, it 
is "obvious that loss of such fringe benefits can be a significant 
and tragic fact to the injured worker". The family of the worker 
can be severely adversily affected by the loss of health insurance 
and this should be continued during the period while the compensation 
case is being considered and during the period of rehabilitation.
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INFLUENCES ON MEDICAL DETERMINATION OF CAUSALITY

T h e re  a r e  s e v e r a l  b a s i c  f a c t o r s  w h ic h  in f lu e n c e  th e  

e v a lu a t i o n  o f  c a u s a l i t y  o f  o c c u p a t io n a l  d i s e a s e s  an d d i s a b i l i t y .

F i r s t  i s  th e  " l a t e n t  p e r io d  o f  d i s e a s e . "  Th e c h a r a c ­

t e r i z a t i o n  o f  th e  o c c u p a t io n a l  i l l n e s s  o r  d i s e a s e ,  by  th e  i n ­

t e r v a l  o f  t im e , b e tw een  w ork  e x p o s u re  to  t o x i c  o r  i n j u r i o u s  

a g e n t  and  t h e  s u b s e q u e n t  a p p e a ra n c e  o f  c l i n i c a l  e v id e n c e  o f  

d i s e a s e ,  d i s a b i l i t y  o r  e v e n  d e a th .  Th e p ro b le m s and  r e s o u r c e s  

w h ic h  c an  be b r o u g h t  t o  b e a r  o r  c a u s a l i t y  v a ry  w ith  th e  l a t e n t  

p e r io d  o f  t h e  o c c u p a t io n a l  d i s e a s e s .

An i n v e s t i g a t i o n  (a ssu m in g  p r o p e r  r e s o u r c e s )  o f  an  

o c c u p a t io n a l  i l l n e s s  t h a t  r e s u l t s  im m e d ia te ly  o r  w i th in  a s h o r t  

i n t e r v a l  o f  ti m e  b e tw e e n  e x p o s u re  and  d e v e lo p m e n t o f  h a rm fu l 

h e a l t h  e f f e c t s  ( su c h  a s  fu m e,  i n d u s t r i a l  g a s e s ,  c a rb o n  monox­

i d e ,  o r  p h o sg e n e  o r  c e r t a i n  s o l v e n t s )  u s u a l ly  r e l a t e s  to  th e  

w ork  e x p o s u re s  o f  c u r r e n t  em plo ym en t so  i n v e s t i g a t i n g  c an  be  

u n d e r ta k e n  t o  o b t a i n  t h e  n e c e s s a r y  in f o rm a t io n  fr om  th e  p r e s e n t  

em p lo y e r and  fr om  th e  c u r r e n t  e m p lo y ees  t h o s e  a f f e c t e d  i n  a 

p a r t i c u l a r  d e p a r tm e n t  o r  o c c u p a t io n . I t  i s  a l s o  p o s s i b l e  (b u t 

n o t  n e c e s s a r i l y  a s s u r e d )  t h a t  th e  i n f o r m a t io n  n e c e s s a ry  r e l a t i v e  

t o  t h e  p a r t i c u l a r  d e s c r i p t i o n  an d  d e f i n i t i o n  o f  t h e  w or k p ro ­

c e s s e s ,  th e  c h e m ic a ls  o r  i n j u r i o u s  a g e n t s ,  am oun ts  u se d  an d 

c o n c e n t r a t i o n ,  t h e  p r e s e n c e  o r  a b s e n c e  o f  v e n t i l a t i o n ,  p e r s o n a l  

p r o t e c t i v e  e q u ip m e n t o r  r e l a t e d  c o n t r o l  m e a s u re s , w ould  be 

a v a i l a b l e  an d  c o u ld  be  d e te rm in e d .

Th e p ro b le m  o f  d e te r m in in g  c a u s a l i t y  i n c r e a s e s  w i th  

th e  i n c r e a s e  in  y e a r s  o f  th e  l a t e n t  p e r io d  o f  th e  p a r t i c u l a r
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o c c u p a t io n a l  i l l n e s s  o r  d i s e a s e .  Th e m o st  r e a d i l y  a p p a r e n t  

i l l u s t r a t i o n  i s  t h a t  o f  o c c u p a t io n a l  c a n c e r  w i th  lo n g  l a t e n t  

p e r io d s  -  2 0 , 30 , 40  o r  m or e y e a r s  -  s i n c e  o n s e t  o f  e x p o s u re  

t o  t h e  c a n c e ro g e n ic  a g e n t .

H er e t h e r e  a r e  s e v e r a l  i n t e r v e n i n g  f a c t o r s :  (1) 

t h e r e  may h av e  b een  a nu m be r o f  d i f f e r e n t  e m p lo y e rs  s i n c e  f i r s t  

e x p o s u re  to  th e  c a n c e ro g e n ic  a g e n t  -  t h e  l a s t  em p lo y e r may 

h av e  no  r e l a t i o n  t o  th e  p ro b le m  so  in f o r m a t io n  i s  d i f f i c u l t  to  

o b t a i n ;  (2 ) t h e  w o rk e r  may h av e  l e f t  t h e  s t a t e  o f  t h e  c a n c e r  

w ork  e x p o s u re , r e t i r e d  an d  d e v e lo p e d  th e  c a n c e r  ma ny  y e a r s  l a t e r  

in  a n o th e r  s t a t e ,  a n d  i s  c o n fu s e d  a s  t o  h i s  o r  h e r  c o m p e n sa ti o n  

r i g h t s  b e tw e e n  th e  f i r s t  s t a t e  o f  em plo ym en t r i s k  an d  th e  s t a t e  

to  w h ic h  he  o r  sh e  mov ed ; (3) th e  d o c to r s  in  a t t e n d a n c e  may have  

no  know le dge o f  p r i o r  w or k e x p o s u re  to  t h e  c a n c e r  a g e n t ,  o f  th e  

w o rk e r  p a t i e n t ,  so  p r o p e r  c o n s i d e r a t i o n  t o  o c c u p a t io n a l  r e l a ­

t i o n s h i p  i s  n o t  m ad e.  T h is  p o s e s  a d m i n i s t r a t i v e  and  l e g a l  

q u e s t io n s  i n  a d d i t i o n  t o  t h e  p ro b le m s o f  m e d ic a l c a u s a l i t y .

In  te rm s  o f  m e d ic a l c a u s a l i t y ,  t h e  d i s e a s e s  c an  be co n ­

s i d e r e d  in  s e v e r a l  c a t e g o r i e s :  (a ) d i s e a s e s  an d o c c u p a t io n a l  

c a n c e r  f o r  w h ic h  t h e r e  i s  s c i e n t i f i c  o r  t e c h n i c a l  i d e n t i f i c a t i o n  

in  th e  l i t e r a t u r e  a s  t o  t h e  r e s u l t s  o f  s t u d i e s  c o n d u c te d  f o r  

th o s e  d i s e a s e s  and  i t s  c a u s e s ;  (b ) d i s e a s e s  o r  o c c u p a t io n a l  

c a n c e r s  f o r  w h ic h  t h e r e  i s  l i m i t e d  in f o r m a t io n  in  th e  l i t e r a ­

t u r e  o r  no  in f o r m a t io n  b e c a u s e  th e  n e c e s s a r y  s t u d i e s  hav e n o t

been  c a r r i e d  o u t .

Th e se c o n d  f a c t o r  w h ic h  d i r e c t l y  i n f lu e n c e s  c a u s a l i t y

i s  th e  " l a t e n t  p e r io d  o f  i n v e s t i g a t i o n . "  Th e ti m e  i n t e r v a l
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b e tw een  th e  n o t i f i c a t i o n  o f  t h e  i l l n e s s  o r  d i s e a s e  to  th e  com ­

p e n s a t i o n  ag e n c y  an d  th e  o n s e t  o f  t h e  i n v e s t i g a t i o n  to  o b ta in  

t h e  n e c e s s a r y  in f o r m a t io n  up on  w h ic h  c a u s a l i t y  i s  b a s e d .

I n  e s s e n c e ,  t h e  b a s i s  o f  m e d ic a l  e v a lu a t i o n  i s  t h e  p e r ­

t i n e n t  d a ta  r e l a t i v e  to  w ork  e x p o s u re , t o  th e  t o x i c  s u b s ta n c e s  

t h a t  e x i s t e d  p r i o r  t o  t h e  d e v e lo p m e n t o f  th e  d i s e a s e .

O b v io u s ly , th e  lo n g e r  th e  ti m e  i n t e r v a l  b e tw een  work 

e x p o s u re  ( p r i o r  to  t h e  i l l n e s s )  an d th e  ti m e  o f  i n v e s t i g a t i o n ,  

t h e  l e s s  l i k e l y  a r e  a c c u r a t e  and  c o m p le te  m e d ic a l an d  e n v i r o n ­

m e n ta l d a t a  r e c o v e r a b l e  o r  a v a i l a b l e .

T h is  " l a t e n t  p e r io d  o f  i n v e s t i g a t i o n "  in  t u r n  i s  d i ­

r e c t l y  r e l a t e d  t o  th e  e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  a d e q u a te  

p r o f e s s i o n a l  s t a f f  an d  l a b o r a t o r y  r e s o u r c e s  o f  th e  c o m p e n sa ti o n  

o r  o t h e r  i n v e s t i g a t i v e  a g e n c y , an d t h e i r  r e a d y  a v a i l a b i l i t y  f o r  

su c h  p u r p o s e s .

A gain  and  a g a in ,  i n v e s t i g a t i o n s  by  c o m p e n s a ti o n  a g e n ­

c i e s  may be c o n d u c te d  by  s a f e t y  s p e c i a l i s t s  r a t h e r  th a n  in d u s ­

t r i a l  h y g i e n i s t s  an d  su c h  i n v e s t i g a t i o n s  may o c c u r  many m on th s 

a f t e r  th e  i n i t i a l  c la im  o f  an  o c c u p a t io n a l  h e a l t h  p ro b le m  has  

b e e n  m ad e.  D u ri n g  t h a t  i n t e r v a l  th e  w o rk in g  c o n d i t i o n s  hav e 

ch an g ed  o r  c o r r e c t i v e  m e a s u re s  i n s t a l l e d ,  so  t h a t  t h e  w or k 

c o n d i t i o n s  i n v e s t i g a t e d  do  n o t  r e p r e s e n t  a t  a l l  th e  c o n d i t i o n s  

p r i o r  t o  th e  d e v e lo p m e n t o f  t h e  i l l n e s s  and  r e c o r d s  may ev en  

be no  lo n g e r  a v a i l a b l e .

T h is  a d m i n i s t r a t i v e  p ro b le m  d i r e c t l y  im p in g e s  on  m ed i­

c a l  c a u s a l i t y .  Th e c o l l e c t i o n  o f  t h e  n e c e s s a r y  d a t a ,  th e  c o n ­

d u c t  o f  a p r o p e r  i n v e s t i g a t i o n  r e q u i r e s  s u f f i c i e n t
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p r o f e s s i o n a l  s t a f f  and  l a b o r a t o r y ^ f a c i l i t i e s .  Y e t,  i f  on e 

s h o u ld  e v a lu a t e  t h e s e  r e s o u r c e s / t h e  s t a t e  c o m p e n sa ti o n  a g e n c ie s  

i t  bec om es  a p p a r e n t  t h a t  a tr em en d o u s gap  e x i s t s  b e tw een  th e  

r e s p o n s i b i l i t i e s  f o r  c o m p e n sa ti o n  i n v e s t i g a t i o n  o f  o c c u p a t io n a l  

d i s e a s e s  and  th e  p r o f e s s i o n a l  r e s o u r c e s  and  l a b o r a t o r y  f a c i l i ­

t i e s  a v a i l a b l e  and  a p p l i e d .

In  e s s e n c e ,  th e  p a r t i c i p a t i o n  o f  t h e  co m p e n sa ti o n  agency  

i s  an  im p o r ta n t  com ponen t i n  th e  d e te r m in a t io n  o f  m e d ic a l 

c a u s a l i t y  and  t h i s  co m ponen t i s  a s  weak o r  a s  s t r o n g  a s  t h e  p ro ­

f e s s i o n a l  r e s o u r c e s  t h a t  a r e  a v a i l a b l e  an d  t h a t  a r e  a p p l i e d .

In  th o s e  s t a t e s  i n  w h ic h  th e  i n v e s t i g a t i v e  n a tu r e  o f  

t h e  o c c u p a t io n a l  d i s e a s e  i s  p la c e d  p r i m a r i l y  an d  f i r s t  in  th e  

h an d s o f  th e  i n s u r a n c e  ag e n c y  in  th e  e v a l u a t i o n  o f  a co m pen sa ­

t i o n  c la im  on  o c c u p a t io n a l  d i s e a s e s ,  th e n  a d d i t i o n a l  i n f lu e n c e s  

may  and  do  i n t e r v e n e .  In  t h e  d e v e lo p m e n t o f  d a t a ,  b o th  e n v i ­

ro n m e n ta l an d m e d ic a l ,n e c e s s a r y  to  t h e  e v a l u a t i o n  o f  c a u s a l i t y ,  

t h e  q u e s t io n  h a s  b e e n  r e p e a t e d l y  r a i s e d  a s  to  w h e th e r  su c h  i n ­

s u ra n c e  a g e n c y  i n v e s t i g a t i o n s  a r e  t r u l y  o b j e c t i v e  o r  w h e th e r  

t h e  c a s e s  a r e  i n v a r i a b l y  i n t e r p r e t e d  in  t h e  b e s t  i n t e r e s t  o f  

th e  i n s u r a n c e  co m pa ny  wh o m ust  pay  th e  c o s t s .  I f  th e  i n v e s ­

t i g a t i o n  i s  n o t  p r o p e r ly  ma de o r  i f  t h e  u n d e r l i n in g  m o t iv a t io n  

i s  on  t h e  b a s i s  o f  c o s t  t o  d eny  th e  c la im ,  th e n  th e  c o l l e c t i o n  

o f  t h e  b a s i c  d a ta  c a n n o t  be s a id  to  be  o f  an  i m p a r t i a l  n a tu r e  

n o r  a c c u r a t e  and  c o m p le te  f o r  th e  p r o p e r  i n t e r p r e t a t i o n  by  

o t h e r s  who m u st  u t i l i z e  t h e s e  r e p o r t s .

The q u e s t io n  h a s  b een  f r e q u e n t l y  p r e s e n t e d  in  t h i s  

" I t  i s  s t r a n g e  t h a t  t h e  i n s u r a n c e  co mpa ny  o f  th ew ay :
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in d u s t r y  t h a t  i s  l i a b l e  f o r  t h e  pay m en t o f  th e  co m p e n sa ti o n  
f i r s t

mak es  t h e  d e c i s i o n  w h e th e r  c o m p e n s a ti o n  w i l l  be  g r a n te d  o r  n o t  

an d i f  so  f o r  how m uch ."  A s i m i l a r l y  s e v e r e  c r i t i c i s m  h a s  been  

e x p r e s s e d  a s  to  t h e  m an ner  and  c o m p le te n e s s  o f  th e  d a ta  c o l ­

l e c t e d  u n d e r  su c h  c i r c u m s ta n c e s  p e r t i n e n t  t o  m e d ic a l c a u s a l i t y .

A t h i r d  f a c t o r  w h ic h  d i r e c t l y  i n f lu e n c e s  t h e  d e te r m i ­

n a t i o n  o f  m e d ic a l c a u s a l i t y  h a s  been  t h e  l a c k  o f  l e g a l  r e q u i r e ­

m e n ts , e i t h e r  in  f e d e r a l  s t a n d a r d s  o r  a b s e n c e  o f  r e g u l a t i o n s  

by  t h e  s t a t e  c o m p e n s a ti o n  a g e n c ie s  to  r e q u i r e  t h a t  en v ir o n m en ­

t a l  m o n i to r in g  b e  d o n e , t h a t  i s  t e s t i n g  and  m easu re m en t o f  th e  

t o x i c  c h e m ic a l a i r  c o n ta m in a n ts  and  o t h e r  i n j u r i o u s  a g e n ts  be  

c a r r i e d  o u t  i n  e a c h  p l a c e  o f  em p lo y m en t,  a t  e a c h  d e p a r tm e n t  

and  o c c u p a t io n a l  e x p o s u re  an d  t h a t  su c h  e n v i ro n m e n ta l  d a ta  be  

r e t a i n e d  and  be ma de a v a i l a b l e  f o r  t h o s e  i n v e s t i g a t i n g  co m pe n­

s a t i o n  c la im s .

Suc h m easu re m en t o f  t h e  c o n c e n t r a t i o n s  o f  th e  v a r io u s  

t o x i c  c h e m ic a ls  i s  b a s i c ,  i s  an  e s s e n t i a l  co m ponen t f a c t o r ,  in  

t h e  d e t e r m in a t io n  o f  m e d ic a l c a u s a l i t y  w h ic h  c o n s i s t s  o f  t h e  

c o r r e l a t i o n  o f  w ork  e x p o s u re s  w i th  th e  m e d ic a l  sy mptom s and  

d i s a b i l i t y .  W it h o u t su ch  e n v iro n m e n ta l  d a t a ,  w i th o u t  in fo rm a ­

t i o n  a b o u t  t h e  c o n c e n t r a t i o n  o f  v a r io u s  c h e m ic a l s ,  t h e  m e d ic a l 

e v a l u a t i o n  o f  c a u s a l i t y  i s  s u r e l y  h a n d ic a p p e d .

Y e t , ev en  th o u g h  t h i s  b a s i c  p r i n c i p l e ,  th e  n e c e s s i t y  

f o r  t h i s  e n v iro n m e n ta l  com ponen t f o r  m e d ic a l  c a u s a l i t y  h a s  

b een  r e c o g n iz e d  f o r  s e v e r a l  d e c a d e s  by  c o m p e n s a ti o n  a g e n c ie s ,  

no  su c h  r e g u l a t i o n s  ( to  my k n ow le dge) w ere  e v e r  a d o p te d  on  

o c c u p a t io n a l  d i s e a s e s .  No r h a s  t h i s  b a s i c  r e q u ire m e n t  b een
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a d o p te d  by  t h e  F e d e r a l  g o v ern m en t o r  th e  s t a t e  c o m p e n sa ti o n  

a g e n c ie s  ev en  a f t e r  t h e  p a s s a g e  o f  t h e  F e d e r a l  O c c u p a ti o n a l 

S a f e ty  and  H e a l th  A c t.

The p e r p e t u a t i o n  o f  t h i s  tr em en d o u s g a p , th e  ab se n c e  

o f  t h e  n e c e s s a r y  e n v iro n m e n ta l  d a ta  on  th e  c o n c e n t r a t i o n  o f  

c h e m ic a l  e x p o s u re s  m ea ns th e  p e r p e t u a t i o n  o f  a sy s te m  w hic h  

s e v e r e ly  h a n d ic a p s  a n d  f r e q u e n t l y  m ak es  im p o s s ib le  th e  m ed ic a l 

d e t e r m in a t io n  o f  c a u s a l i t y  o f  an  o c c u p a t io n a l  d i s e a s e .

F u r t h e r ,  th e  a b s e n c e  o f  r e g u l a t i o n s  f o r  m an d a to ry  r e ­

q u ir e m e n ts  o f  t e s t i n g  and  m easu re m en t o f  t o x i c  s u b s ta n c e s  in  

t h e  w or k p l a c e  p r e v e n t s  th e  d e te r m in a t io n  w h e th e r  F e d e ra l  

S ta n d a r d s  on  t o x i c  a i r  c a n ta m in a n ts  in  t h e  wor k en v ir o n m e n t a r e  

e x c e e d e d . T h is  in  t u r n  h a n d ic a p s  th e  m e d ic a l e v a lu a t i o n  o f  

c a u s a l i t y .

The a b s e n c e  o f  r e g u l a t i o n s  to  ma ke su c h  r e p o r t s  wh en 

s u c h  m easu re m e n ts  h av e  b e e n  ma de a v a i l a b l e  to  t h e  w o r k e r 's  

d o c to r  o r  h i s  c o m p e n s a ti o n  r e p r e s e n t a t i v e ,  f u r t h e r  s e v e r e ly  

l i m i t s  t h e  e v a l u a t i o n  o f  an  o c c u p a t io n a l  i l l n e s s  -  th e  m e d ic a l 

d e t e r m in a t io n  o f  c a u s a l i t y .

Th e i n c e n t i v e  f o r  c o n t r o l  o f  w or k h a z a r d s  i s  in c r e a s e d  

w h ere  a p e n a l ty  o c c u r s  f o r  v i o l a t i o n  o f  r e g u l a t i o n s .  B ut i f  

no  r e g u l a t i o n s  e x i s t  p e r t a i n i n g  t o  e n v iro n m e n ta l  m o n i to r in g , 

t h e n  t h e r e  i s  ev en  l e s s  i n c e n t i v e  f o r  c o n t r o l .

W it h in  t h i s  c o n t e x t  p e r t a i n i n g  to  th e  n a tu r e  an d e x t e n t  

o f  t h e  wor k e x p o s u re s  t o  t o x i c  s u b s ta n c e s  i s  th e  a b s e n c e  o f  

m a n d a to ry  r e q u i r e m e n ts  p e r t a i n i n g  to  c h e m ic a l t r a d e  name 

p r o d u c t s  t o  ma ke th e  t o x i c  n a t u r e  o f  th e  c h e m ic a l co m ponen ts
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know n t o  th e  w o rk e r an d h i s  d o c to r  and  t o  t h e  s t a t e  com pensa ­

t i o n  a g e n c ie s - , a l s o  t h e  a b s e n c e  o f  any  r e q u i r e m e n t  o f  th e  com ­

p a n ie s  t o  m a in ta in  a  c o m p le te  r e c o r d  o f  t h e  c h e m ic a l t r a d e  

name  p r o d u c t s  u se d  an d  o f  t h e i r  c h e m ic a l c o m p o n en ts .

A g a in , t h i s  i n f o r m a t io n  on  th e  c h e m ic a l com ponents  o f  

th e  t r a d e  nam e p r o d u c t  i s  e s s e n t i a l  to  t h e  r e c o g n i t i o n  o f  o c c u ­

p a t i o n a l  d i s e a s e s  by  t h e  d o c to r  o f  t h e  w o rk e r  a s  w e l l  a s  o f  th e  

c o m p e n s a ti o n  a g e n c y . In  e s s e n c e , t h e  a b s e n c e  o f  su c h  r e g u l a ­

t i o n s  to  ma ke su c h  i n f o r m a t io n  on  t r a d e  nam e p r o d u c t s  a v a i l a b l e  

and  to  r e t a i n  su c h  r e c o r d s  f o r  s u b s e q u e n t  i n v e s t i g a t i o n  a g a in  

s e v e r e ly  h a n d ic a p s  and  f r e q u e n t l y  m ak es  im p o s s ib le  t h e  r e c o g ­

n i t i o n  o f  an  o c c u p a t io n a l  d i s e a s e  an d  t h e r e f o r e  th e  m e d ic a l 

d e te r m in a t io n  o f  c a u s a l i t y .

Th e c o m b in a ti o n  th e n  o f :  (1 ) t h e  a b s e n c e  o f  r e g u l a t i o n  

on  m a n d a to ry  m o n i to r in g  o f  t h e  w or k e x p o s u re s ;  (2 ) th e  a b ­

s e n c e  o f  m a n d a to ry  r e q u i r e m e n ts  f o r  i d e n t i f i c a t i o n  o f  c h e m ic a l 

co m p o n en ts  and  t o x i c i t y  i n  t r a d e  nam e p r o d u c t s  an d t h e  r e t e n ­

t i o n  o f  t h e s e  r e c o r d s  s e v e r e ly  l i m i t s  th e  d e t e r m in a t io n  o f  

m e d ic a l c a u s a l i t y .

C o n v e rs e ly , t h e  e s t a b l i s h m e n t  o f  s u c h  m a n d a to ry  r e g u ­

l a t i o n s  w ould  p r o v id e  th e  b a s i c  co m p o n en ts  e s s e n t i a l  f o r  th e  

d e t e r m in a t io n  o f  m e d ic a l c a u s a l i t y .

A f o u r t h  f a c t o r  w h ic h  d i r e c t l y  i n f lu e n c e s  t h e  d e te r m i ­

n a t i o n  o f  m e d ic a l c a u s a l i t y  i s  th e  n a tu r e  an d  e x t e n t  o f  th e  

" s c i e n t i f i c  un kn ow ns"  r e l a t i v e  t o  t h e  t o x i c  an d c a r c in o g e n ic  

e f f e c t s  o f  t h e  th o u s a n d s  o f  c h e m ic a ls  in t r o d u c e d  i n t o  th e  w or k

e n v ir o n m e n t i n  th e  p a s t  an d  th e  th o u s a n d s  o f  new  c h e m ic a ls
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g e n e r a t e d  an d  l i b e r a t e d  in  th e  w or k p la c e  wh en i n d u s t r i a l  

c h e m ic a ls  and  m a t e r i a l s  a r e  s u b j e c t e d  to  h e a t  d u r in g  th e  manu­

f a c t u r i n g  p r o c e s s .

Th e d e t e r m in a t io n  o f  m e d ic a l c a u s a l i t y  and  th o s e  o f  

o c c u p a t io n a l  h e a l t h  e f f e c t s  m ust  n e v e r t h e l e s s  p ro c e e d  f o r  com­

p e n s a t i o n  e v a l u a t i o n  w i th  f u l l  r e c o g n i t i o n  t h a t  b a s i c  m e d ic a l 

and  e n v i ro n m e n ta l  d a t a  h av e  n o t  b een  d e v e lo p e d  in  t h e  s c i e n ­

t i f i c  l i t e r a t u r e  and  t h a t  su c h  c o n d i t i o n s  w i l l  p r e v a i l  f o r

d e c a d e s .

Th e m e d ic a l c a u s a l i t y  th e n  m ust  b e  c o n s id e r e d  f o r  a 

v e ry  b ro a d  a r e a  o f  " s c i e n t i f i c  un kn ow ns " in  te rm s  o f  how to  

p r o p e r l y  e v a l u a t e  and  how t o  a v o id  th e  d e n i a l  o f  e x i s t e n c e  o f  

o c c u p a t io n a l  h e a l t h  e f f e c t s  b e c a u s e  th e  n e c e s s a r y  s t u d i e s  

h a v e  n o t  been  c o n d u c te d .

In  te rm s  o f  c o m p e n s a ti o n  c la im s  th e  i n d u s t r i a l  w o rk e r 

s h o u ld  n o t  be p e n a l i z e d  b e c a u s e  th e  n e c e s s a r y  s t u d i e s  hav e  n o t 

b e e n  c o n d u c te d  e i t h e r  by  t h e  g o vern m en t o r  i n d u s t r y  o r  th e  

u n i v e r s i t i e s ,  a s i t u a t i o n  w h ic h  may  c o n t in u e  f o r  th e  n e x t  s e v ­

e r a l  d e c a d e s .

The m e d ic a l c a u s a l i t y  c o n s i d e r a t i o n s  a r e  m or e f e a s i b l e  

f o r  t h e  50 0 o r  m or e w e ll -k n o w n  t o x i c  c h e m ic a ls  an d  a g e n t s  

i d e n t i f i e d  i n  th e  a i r  c o n ta m in a n t s t a n d a r d s  f o r  whom t o x i c o l o ­

g i c a l  d a ta  h a s  a p p e a re d  i n  th e  l i t e r a t u r e  (a n d  f o r  th e  1 ,2 0 0  

o r  m or e c h e m ic a ls  l i s t e d  in  th e  NIOSH t o x i c  s u b s ta n c e s  r e p o r t  

o f  i n d u s t r i a l  c h e m ic a ls , w h ic h  a r e  kno wn to  c a u s e  tu m o rs  in

a n i m a l s ) .
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W it h in  t h e  b ro a d  c o n te x t  th e n  o f  th e  " s c i e n t i f i c  un ­

kn ow ns " i t  i s  r e a d i l y  r e c o g n iz e d  t h a t  t h e r e  c a n n o t be an y 

"c o o k b o o k " a p p ro a c h , no  d e s ig n a t io n  o f  s p e c i f i c  c r i t e r i a  o r  

e f f e c t s  im m ed ia te  o r  lo n g  te rm , f o r  e a c h  c h e m ic a l , i n d i v i d u a l l y  

o r  i n  c o m b in a t io n  w i th  o t h e r  c h e m ic a ls  b e c a u s e  th e y  a r e  n o t  

kn ow n.  N or  i s  t h e r e  any  wa y to  l i s t  a l l  th e  o c c u p a t io n s  an d 

s p e c i f i c  w or k e x p o s u re s  w here  t h e s e  c h e m ic a ls  a r e  u s e d .

Eve n w i t h i n  t h e  m or e c o n f in e d  g ro u p  o f  500  c h e m ic a ls  

an d  a g e n t s  a s  l i s t e d  i n  th e  a i r  c o n ta m in a n t  s t a n d a r d s ,  n e i t h e r  

t h e  "c ookbook" n o r  th e  " f ix e d  c r i t e r i a "  a p p ro a c h  ca n  b e  a p p l i e d  

b e c a u s e  n e i t h e r  a r e  a p p l i c a b l e .  W ha t i s  know n a b o u t  one o r  

s e v e r a l  s p e c i f i c  lu n g  d i s e a s e s ,  due t o  s p e c i f i c  c h e m ic a ls  an d  

w h a t m ig h t b e  c o n s id e r e d  f e a s i b l e  c h e m ic a l ly  d o es  n o t  n e c e s ­

s a r i l y  a p p ly  t o  a l l  th e  re m a in in g  th o u s a n d s  o f  c h e m ic a ls .

T h e re  i s  a d a n g e r  o f  a u to m a t ic  t r a n s p o s i t i o n  o f  w h a t i s  kno wn 

f o r  one c h e m ic a l  a n d  i t s  t o x i c  e f f e c t s ,  t o  o t h e r  c h e m ic a ls  

w h ic h  j u s t  d o e s  n o t  e x i s t .

T h e re  a r e  tw o a s p e c t s  o f  t h i s  p ro b le m . F i r s t ,  th e  

n e c e s s i t y  f o r  t h e  d e t e r m in a t io n  o f  c a u s a l i t y  now w i th in  th e  

l i m i t a t i o n s  o f  w h a t i s  p r e s e n t l y  know n m e d ic a l ly  an d s e c o n d ly , 

th e  d e t e r m in a t io n  t o  be ma de wh en s u b s e q u e n t  m e d ic a l i n v e s t i ­

g a t i o n s  y e a r s  l a t e r  i d e n t i f i e s  and  r e c o g n iz e s  c a u s a l  r e l a t i o n ­

s h ip s  i n  c o m p e n s a ti o n  c a s e s  p r e v io u s ly  d e n ie d  b e c a u s e  su c h  i n ­

d u s t r i a l  m e d ic a l in f o r m a t io n  was  n o t  p r e v io u s ly  a v a i l a b l e .

In  t h i s  l a t t e r  g ro u p , t h i s  s h o u ld  be  r e s o lv e d  by  ad m in ­

i s t r a t i v e  an d  l e g a l  p r o v i s i o n s .  Th e wi do w an d  f a m ily  s h o u ld  

n o t  be d e n ie d  c o m p e n s a ti o n  f o r  l e g i t i m a t e  o c c u p a t io n a l  d i s e a s e s
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solely because the worker died in a particular year or time 
period. The death is just as directly related to occupation 
regardless of when the death occurred. In such circumstances 
where subsequent scientific evidence uncovers the cause, the 
widow and family should have the right of recourse to recover 
because of the discovery of new knowledge pertinent to the

case.
The fifth factor which bears directly on the determi­

nation of medical causality is work exposure to multiple chem­
icals and multiple agents in the work process. Although the 
primary focus and tradition has been concentration on a single 
disease and single cause, this tends to convey and perpetrate 
the concept that for all other chemicals the evaluation of the 
work environment must directly relate to a single cause - a 
specific chemical dust or fume, gas, etc. The historic per­
spective in the recognition of occupational diseases has been 
this step like progression of single diseases and single cau­
ses such as silicosis and lead poisoning as occurred in the 

development of schedule of diseases.
In contrast, although single chemical dusts, fumes, 

may predominate or be more toxic among the many other chemicals 
in the work environment, nevertheless these other toxic chemi­
cal exposures may and do exist concurrently. The best illu­
stration of this relates to chemical trade name products where 
2, 3 or 4 trade name products are used in the workplace and 
each may contain 2 to 6 toxic chemicals. The point being
made is that with relatively few exceptions, there should
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be no  e x p e c t a t i o n  t h a t  a c l a s s i c ,  w e l l - d e f i n e d  s e t  o f  symptom s 

w i l l  o c c u r  w h ic h  w i l l  i d e n t i f y  th e  c a u s a t i v e  a g e n t ,  an d  f u r t h e r  

wh en  m u l t i p le  c h e m ic a l e x p o s u re s  o c c u r  a s  wh en t r a d e  name 

p r o d u c t s  a r e  u s e d , t h e r e  i s  ev en  l e s s  a p t  t o  be  a w e l l - d e f in e d  

s e t  o f  sy mptom s b e c a u s e  o f  t h e  c o n t r i b u t i o n  o f  th e  i n d i v i d u a l  

c h e m ic a ls  w i th in  t h e  t r a d e  nam e p r o d u c t  t h a t  c o n t r i b u t e  i t s  

own s e r i e s  o f  sy mptom s d e p e n d in g  up on th e  o rg a n s  o f  th e  bo dy  

a f f e c t e d .  When tw o o r  mor e c h e m ic a ls  a f f e c t  one o r g a n , th o s e  

sy m pt om s may p re d o m in a te  b u t  s i n c e  th e  c h e m ic a l co m ponen ts  o f  

th e  t r a d e  nam e p r o d u c ts  a r e  n o t  kn ow n,  th e n  t h e r e  i s  no  way 

t o  p r o p e r ly  r e l a t e  t h e  s p e c i f i c  c h e m ic a l  co m ponen ts  w i th in  

t h e  t r a d e  nam e p r o d u c ts  to  th e  h e a l t h  e f f e c t s  o b s e rv e d .

T h is  i s  c i t e d  to  em p h a s iz e  a  v e ry  n a rr o w  i n t e r p r e t a ­

t i o n  w h ic h  h a s  b een  g iv e n  i n  th e  p a s t  by  c o m p e n s a ti o n  a u t h o r i ­

t i e s  t h a t  th e  p a t t e r n  o f  i l l n e s s  and  sy m pt om s m ust  c l o s e l y  

f o l lo w  a te x tb o o k  d e f i n i t i o n  i s  i n a p p r o p r i a t e .  R a th e r  an  un ­

d e r s t a n d in g  s h o u ld  be  d e v e lo p e d  by  c o m p e n s a ti o n  a u t h o r i t i e s  

t h a t  s u c h  a n a rro w  i n t e r p r e t a t i o n  i s  no  lo n g e r  p o s s i b l e ,  n o r  

a d v i s a b l e  b e c a u s e  o f  th e  i n t r o d u c t i o n  o f  t h e  th o u s a n d s  o f  

c h e m ic a ls  i n t o  th e  w or k e n v ir o n m e n t a s  w e l l  a s  th e  l i b e r a t i o n  

o f  th o u s a n d s  o f  c h e m ic a ls  f o r  w hic h  l i t e r a l l y  no s t u d i e s  h av e  

been  c o n d u c te d  a s  to  w h a t h e a l t h  e f f e c t s  r e s u l t  fr om  th e s e  

c h e m ic a ls  i n d i v i d u a l l y  o r  in  c o m b in a ti o n  in  t h e  w or k e n v i r o n ­

m en t.  Th e m a th e m a tic a l  p e r m u ta t io n s  o f  th e  v a r io u s  com bin a­

t i o n s  o f  th e  i n d u s t r i a l  c h e m ic a ls  and  t h e i r  p o t e n t i a l  h e a l t h  

e f f e c t s  i s  beyond  o u r  p r e s e n t  c a p a c i t y  t o  e v a l u a t e .

I t  i s  t h i s  b a s i c  s i t u a t i o n  o f  th e  s c i e n t i f i c  un kn ow ns  

w h ic h  h as  n o t  b e e n  r e c o g n iz e d  n o r  g iv e n  p u b l i c  a t t e n t i o n ,  an d
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th e  b a s i c  l a c k  o f  r e c o g n i t i o n  o f  t h e  m u l t i p l e  i n d u s t r i a l  chem ­

i c a l s  i n  th e  w or k e n v ir o n m e n t an d th e  l a c k  o f  r e c o g n i t i o n  o f  

t h e i r  co m bin ed  e f f e c t s  —  th e  c o m b in a ti o n  o f  i n d u s t r i a l  chem i­

c a l  e x p o s u re s , t h e  e x p o s u re s  t o  m u l t i p le  c h e m ic a ls  i n  th e  

w or k e n v iro n m e n t , a l l  o f  t h i s  h a s  b e e n  t h e  m ost  u n d e r s ta te d  

r e a l i t y  i n  th e  c o m p e n s a ti o n  f i e l d  an d  i n  i n d u s t r i a l  m e d ic in e  

d u r in g  s e v e r a l  d e c a d e s .

In  c o n t r a s t ,  t h e r e  h as b een  an d  t h e r e  i s  re a d y  a c c e p t ­

an ce  o f  an y n o n - o c c u p a t io n a l  f a c t o r ,  a r e a d i n e s s  to  g iv e  m a jo r 

an d c o n s t a n t  a t t e n t i o n  t o  any  n o n - o c c u p a t io n a l  f a c t o r  i n  a 

c o m p e n sa ti o n  c la im , and  by  th e  s h e e r  w e ig h t  o f  t h i s  p a s t  a t ­

t e n t i o n ,  to  d i s p l a c e  t h e  im p o rt a n c e  o f  t h e  p o t e n t i a l  h a rm fu l 

e f f e c t s  o f  th e  th o u s a n d s  o f  c h e m ic a ls  i n  th e  w or k e n v ir o n m e n t 

y e t  t o  be s t u d i e d .

Time  an d  ti m e  a g a in ,  th e  sm okin g  f a c t o r  h a s  b een  u se d  

t o  den y c o m p e n s a ti o n  c la im s  an d s in c e  m o st  w o rk e rs  sm ok e,  an y 

h i s t o r y  o f  sm okin g in  a  co m p e n sa ti o n  c la im  i s  t h r u s t  fo rw a rd  

a s  c a r r y in g  m or e w e ig h t , o f  b e in g  m or e im p o r ta n t  th e n  an y i n ­

d u s t r i a l  c h e m ic a l o r  w or k e x p o s u re  o r  c o m b in a ti o n  o f  wor k e x ­

p o s u r e s .

Th e p ro b le m  an d a n a lo g y  h a s  b een  e x p re s s e d  t h i s  wa y:  

an yone c an  c o u n t c i g a r e t t e s  o r  a t t e m p t  to  p r o j e c t  a nu m be r 5 , 10 

o r  20 a d a y . T h a t i s  a s i m p l i s t i c  a p p ro a c h  b u t  th e y  c a n n o t c o u n t 

o r  m easu re  r e t r o s p e c t i v e l y  th e  m u l t i p le  c h e m ic a l  e x p o s u re s  t h a t  

have  o c c u r r e d  f o r  e v e ry  h o u r , d a y , m o n th , y e a r ,  th ro u g h  30 p r i o r  

y e a r s  o f  c h e m ic a l e x p o s u re s  in  th e  w o rk p la c e . In  f a c e  o f  th e s e  

un kn ow ns  an d t h i s  d i f f i c u l t y  o f  d e te r m in in g  e x p o s u re  w h ic h  i s  n o t
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presented in such studies and ignored, cigarette smoking is 
presented as the only principle variable which unfortunately 
is entirely misleading.

Since the multiple chemicals to which the workers have 
been subjected in prior years, not only with the same employer 
but with many employers over a span of years, may cause dif­
ferent and serious health effects which as yet have not been 
studied, it would be inappropriate to ignore the importance of 
these prior work exposures solely because they are difficult to
attain or measure or are not available.

No one really knows the carcinogenic potential of the complex 
occupational environment in the United States. In the face of 
these scientific unknowns, how can anyone arbitrarily assume as 
has been consistently done in the past, that occupational cancer 
is a minor problem?

This is a vicious cycle in which the assumptions preclude the 
studies and, without the data, the assumptions remain. If the 
studies had been done, the original assumptions would be found to 
be grossly false and the scientific misunderstanding that has been 
maintained over the years would be reversed.

The observations on vinyl chloride exposures of multiple oc­
cupational cancers from a single type of industrial exposure provide 
striking evidence of the potential reservoir of carcinogenic agents 
among the thousands of chemicals in the work environment which 
have not been studied or investigated.

A sixth factor that directly influences the determination 
of medical causality is the amount of information available 
to the worker about the work exposure to toxic chemicals, brought 

to his doctor and what is recorded by him on the compensation claim.
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Obviously if the information on work exposure is extremely 
limited, the doctor is similarly limited in his ability to 
determine medical causality of an occupational illness, since 
the components of information to make such correlations is not 
available. Yet this is basic to the considerations of medical 

causality.
It makes no difference what determinants are used or 

suggested relative to the medical causality of occupational 
diseases, unless the patient worker can provide accurate and 
adequate information about the workplace exposures, his doctor 
cannot take the first step, the doctor does not have the first 
basic component for the determination of medical causality of 

an occupational disease.

RECOMMENDATIONS PERTAINING TO MEDICAL CAUSALITY

1) One of the criteria of medical causality then, should 
be the guaranteed access by the compensation agencies of the 
doctor to the necessary information about the workplace exposures 
of his patient from the company and the suppliers of chemical 

trade-name products used.
2) Similarly, for medical causality, the necessary infor­

mation about work exposures to hazardous substances should be 
made available to the worker. Unless the worker is informed 
and aware, the occupational illness may not be recognized and 

therefore no compensation claim filed.
3) The worker should be given free choice of physician 

(medical and surgical) in compensation cases and that proper
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safeguards be instituted to protect the medical rights of the 
worker. The decisions relative to the entire scope of medical 
care for diagnosis and treatment for the worker should rest, 
solely, with the physician and not with the insurance company or 
any other agency. Regulations and appropriate steps should be 
taken for this purpose and also to provide for proper procedures 
to overcome the delays in reimbursement for adequate medical costs 
in compensation cases.
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The Chairman. The hearing is adjourned.
[Whereupon, at 1:05 p.m., the  hearing was closed.]

o



_______



4-


		Superintendent of Documents
	2019-05-03T12:36:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




