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PUBLIC PARTICIPATION IN FEDERAL AGENCY
PROCEEDINGS ACT OF 1977, S. 270

TUESDAY, JUNE 14, 1977

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Wa8hington,D.C.
The committee met, pursuant to notice, at 11 :30 a.m. in room 6226,

Dirksen Senate Office Building, Hon. Paul Laxalt [acting chairman
of the committee] presiding.

Present: Senators Laxalt, Thurmond, Hatch, Wallop, Kennedy, and
Abourezk.

Staff present: Irene R. Margolis, chief counsel and staff director of
the Subcommittee on Administrative Practice and Procedure; Chuck
Ludlam, counsel, Subcommittee on Administrative Practice and Pro-
cedure ; Jay Steptoe, assistant counsel, Subcommittee on Antitrust and
Monopoly; Richard Moore minority counsel, Subcommittee on Ad-
ministrative Practice and Procedure; and George Duckworth, counsel
with Senator Thurmond.
Senator LAXALT. The hearing will be in order.
I would like to apologize to those present for the lateness of the start.

We had an executive committee meeting of the Judiciary Committee,
and that is the principal reason for the delay.
We will start the proceedings this morning with testimony from

Joseph Spaniol, Jr., Assistant Director of the Administrative Office
of the -U.S. Courts.
As a preface to this hearing. I would like to say that this is an out-

growth of a discussion had with the Committee of Judiciary when it
was sought to report out S. 270.1
Several of the members of the committee, and even those of the

subcommittee, expressed strew,- reservations about certain unansweredfeatures in connection with S. 270.
It was for that reason. by consent of the committee—although notunanimous—that it was decided to hold further hearinffs in the maincommittee with a view to sitting once in exec/give session during themonth of July and attempting to dispose of the legislation.
Tt is for that purnose we are here today.
Plea se proceed. Mr. Spaniol.

Sce copy of 5. 270 as Introduced on p. 72.
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TESTIMONY OF JOSEPH F. SPANIOL, JR., ASSISTANT DIRECTOR,

ADMINISTRATIVE OFFICE OF THE U.S. COURTS

Mr. SPANIOL. Thank you, Senator.
I appreciate this opportunity afforded by the committee to present

the views of the Administrative Office of the U.S. Courts with respect
to certain technical features of S. 270.
I want to emphasize at the outset that the suggestions for technical

amendments to the bill, which we are presenting, are those of the
staff of the administrative office. They have not been considered nor
acted upon by the Judicial Conference of the United States.
With respect to the basic question of authorizing the payment of

attorneys' fees in agency proceedings and in judicial proceedings for
the review of agency action, the Judicial Conference has taken the
position that this is a matter of governmental policy for the determina-
tion of the Congress and that the judiciary should express no view
thereon.
This position of the Conference has already been transmitted to

the chairman of the Senate Judiciary Committee.'
Recently, staff members of the Senate asked our office for sugges-

tions regarding the language of the bill. We have two primary sug-
gestions which relate to sections 3 and 4 of the bill providing for the
award of attorneys' fees and other costs of litigation in proceedings
in court to review agency action.
We are, first of all, concerned that the language of section 707(b)

of section 3 of the bill might be interpreted to require factfinding by a
reviewing court, particularly a court of appeals, in making an award
of attorneys' fees.
Our second concern pertains to the requirement that the courts

themselves, rather than the agencies involved, would be required to
pay attorneys' fees and costs awarded by the court.
With respect to factfinding to determine attorneys' fees, we are

concerned that the criteria for awarding attorneys' fees, as set forth
in section 3 of the bill-5 U.S.C. 707 (b) —might be interpreted to
require factfinding prior to the making of an award.

Attorneys' fees, where now authorized by statute, are fixed within
the sound discretion of the court, based upon an application sub-
mitted by the party entitled to recover attorneys' fees.
Senator LAXALT. At the present time, that is the case generally?
Mr. SPANIOL. Yes. That is the case generally.
Although brief hearings are sometimes held, courts do not usually

take testimony. Indeed, requests for the imposition of taxable costs
under the provisions of 28 U.S.C. 1920 may even be settled by the
clerk of the court, as well as by a judge.

It would be particularly inappropriate to require a court of appeP ls.
for example

' 
to conduct an evidentiary hearing to determine "the

economic interest of the person in the outcome of the action," or to
take testimony regarding the importance of the "public policy" or
purpose served by the action.
So long as these requirements are interpreted as factors to guide

the court in setting fees, there is no problem.

1 See part 1 of hearings at pp. 183-186.
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We offer no suggestions regarding changes in the language of this
portion of the bill, but we do suggest the committee's report make it
abundantly clear that the awarding of attorneys' fees under the stated
criteria lies within the sound discretion of the court.
With respect to payment of awards of attorneys' fees and costs, in

civil actions, courts do not generally award attorneys' fees and costs
and make payment thereof out of their own funds.

If S. 270 is enacted, the largest share of the cost of the program will
undoubtedly be borne by agencies, based upon awards made for par-
ticipation in agency proceedings. It would, therefore, seem appropri-
ate for the costs of court proceedings, including attorneys' fees, to be
paid by the agency involved from the funds appropriated for this
purpose.
Furthermore, in view of the requirement contained in the bill that

agencies submit special reports to the Congress on the expenditure of
funds it would seem doubly appropriate for agency reports to include
not only the cost incurred in proceedings before the agency but also
the cost of judicial review.
To accomplish these objectives and to improve other technical fea-

tures of the bill, the following amendments are suggested to the May 4
committee print of S. 270:1

First, on page 23, line 4, insert the following at the end of the line:
"and shall be paid by the agency involved out of funds appropriated
for this purpose."
This amendment makes it clear that fees and costs awarded by the

court in agency review proceedings are to be taxed against the agency.
That would make subsection (c) read as follows:
Reasonable attorneys' fees, fees and costs for experts, and the costs of litiga-

tion awarded under this section shall be based upon prevailing market rates for
the kind and quality of the services furnished and shall be paid by the agency
involved out of funds appropriated for this purpose.

The other amendments are really conforming changes to that prin-
cipal purpose:
Second, page 23, lines 8 through 16, strike section 4 in its entirety.

This section would require an annual report to the Congress concern-
ing payments made by the courts. If fees and costs are taxed against
agencies, this section is unnecessary.
Third, page 23, lines 17 and 18, change "section 5(a)" to "section 4"

and strike the words "the sums authorized under subsection (b) , and
in addition to."
Fourth, page 23, lines 21 and 22, strike the words, "the amendment

made by section 2 of."
Fifth, page 24, line 3, insert the word "agency" before the word

"proceedings."
Sixth, page 24, line 4, add at the end of the sentence the following:

"and in civil proceedings to review agency action brought prior to the
end of fiscal year 1980."
Seventh, page 24, lines 5 through 13, strike subsection (b) in its

entirety.

1 See copy of committee print of S. 270 as amended by subcommittee on May 4. 1977
on p. 85.
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Eighth, page 24, line 14, change "section 6" to "section 5."
If adopted, these changes will require two other amendments to the

bill:
First, page 20, line 20, insert after the words "to this section" the

words "and section 707 of this title."
Second, page 21, line 9, change "section 5(a)" to "section 4„"
We strongly urge that these suggested amendments be incorporated

in the bill in the event Congress decides to act upon it.
Thank you for affording us an opportunity to present these

suggestions.
Senator LAXALT. Thank you very much for your statement. I noticed

in reviewing the record—this is before I came on the subcommittee or
the committee—that what I interpret to be rather forceful objections
to S. 270 in concept were interposed by your group's endeavors.' Did I
misinterpret that?
I think basically the thrust of it was that S. 270 really put a load

upon the courts, in terms of a caseload, that would be inappropriate.
Was that originally the position of your group?
Mr. SPANIOL. Yes; our general counsel's office prepared a statement

furnished to the committee to that effect. On further reflection, we are
not sure that it will involve that much work for the courts; provided
the courts do no have to engage in factfinding to set attorney fees.

Senator LAXALT. What would be available then in order to make
that determination? Is it your position that the matter of whether at-
torney's fees are to be paid at all and the amount thereof would be left
to the agency?
Mr. SPANTOL. No; it would be left to the agency under the agency

provision of the bill, but in court proceedings, it would be determined
by the court based on affidavits and in the customary manner in which
courts now set attorneys' fees.
Senator LAXALT. In addition to that, to determine whether at-

torneys' fees should be awarded at all—whether or not the given pro-
ceeding meets the criteria of S. 270—doesn't that in itself create a dif-
ficult burden for the Federal courts?
Mr. SPANIOL. It will increase the burden somewhat, but it will not

increase it significantly.
Senator LAXALT. On what basis did your group arrive at that

conclusion?
I come off the heels of the new judgeship bill where I had a strong

feeling on every level—the Supreme Court, the appellate courts, and
the trial courts—are in difficulty workwise and loadwise.
Mr. SPANIOL. That's correct. I believe under this bill that most of

the agency reviews would go to a court of appeals. There would be
some going to the district courts perhaps, but most of them would be
going to the courts of appeals.
The courts of appeals do not have the facilities for conducting evi-

dentiary hearings. To that extent. I think that the award of attorneys'
fees, if left to the discretion of the appellate court, would not create a
significant burden.

Senator LAXALT. This is an entirely new field in terms of determin-
ing attorneys' fees and whether they should be allowed at all in respect
to the Federal courts generally.

1 See part 1 of hearings at pp. 183-186.
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Mr. SPANIOL. No; there are many statutes now that authorize the
courts to fix attorneys' fees.
Senator LAXALT. I mean public-interest legislation.
Mr. SPANIOL. Yes, sir. It is entirely new.
Senator LAXALT. Brand new.
Mr. SPANIOL. Yes; there is no current provision that I know of.
Senator LAXALT. And there is no way, I don't suppose, we could

determine, with any reasonable accuracy, as to how many matters are
going to be presented and, if so, in what fashion.
Mr. SPANIOL. That's quite true.
Senator LAXALT. I am trying to determine, as are the members of

the subcommittee, the impact of this.
We are starting with the courts because it is my feeling that we have

no conception at this point as to what proportions this could eventu-
ally develop into in terms of additional court caseload.
Mr. SPANIOL. There is no experience to indicate what the impact

would be.
Senator LAXALT. Under existing procedures, is there any mechanism

whereby courts of appeal would pass upon matters of this kind under
existing procedures?
Mr. SPANIOL. Generally the courts of appeal would direct the award

of attorneys' fees. In the mandate that is returned to the district court,
the fees would be allowed as part of the mandate.

Senator LAXALT. They don't ordinarily engage in factfinding at the
circuit level.
Mr. SPANIOL. That's right.
Senator LAXALT. So with the extension you are just causing a revo-

lutionary change in the process, at least in some jurisdictions.
Mr. SPANIOL. To that extent, there is some increase.
Senator LAXALT. More fundamentally than that, do you think the

courts should be involved in this at all—in the factfinding process—
in relation to whether attorneys' fees should be granted and the amount
of those fees or should that be left within the realm of the executive
agency?
As one of your judges has indicated in the past, and I will use his

words: "S. 270 requires the courts to enter the thicket of executive
discretion." I wouldn't begin to enlarge on that. I think it is well said.
Do you think there is any validity in his characterization of S. 270

to that extent?
Mr. SPANIOL. Certainly if the legislation were written to require

the agencies themselves to determine the amount of attorneys' fee, as
a result of judicial review proceedings. we would have no objection
to that.
Senator LAXALT. Are you troubled at all by the deficiency within

S. 270 as to the standards to be apnlied in relation to the district courts,
as opposed to the court of appeals?
Mr. SPANIOL. No, sir.
Senator LAXALT. That was a problem for your group in February

wasn't it?
Mr. SPANIOL. Yes, it was.
Senator LAXALT. What change has there been there? I don't see any

changes in S. 270 in that respect.
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Mr. SPANIOL. We just reevaluated that position. We don't think we
want to adhere to it. We want to adhere to our statement here.
Senator LAXALT. The bill doesn't specify whether the standard of

review is substantial evidence or abuse of discretion. Does that trouble
you?
Mr. SPANIOL. In the award of attorneys' fees, no, sir.
Senator LAXALT. How about in terms of review generally? The

standard to be applied in the review.
Mr. SPANIOL. The standard to be applied in review in speaking of

the awards made by the agencies?
Senator LAXALT. The assumption of jurisdiction as to whether or

not this is properly a matter within the realm of public interest in
accordance with the criteria established.
Mr. SrArriora. The question of whether or not it is in the public in-

terest to provide for the payment of attorneys' fees, as I indicated, is
a matter that we regard as a public policy for the Congress.
If it is determined here that you should make provision for payment

of these attorneys' fees, following the simple rules we now have with
regard to an award of attorneys' fees under authority of the court we
feel that it would not give us any difficult problem.
Senator LAXALT. In other words, if I understand you correctly, do

you feel there wouldn't be any undue additional caseload on the courts
if the existing rules were applied that you now apply in the existing
practices?
Mr. SPANIOL. That's right.
Senator LAXALT. That strikes right at the heart of S. 270 doesn't it?
Mr. SPANIOL. I don't quite see that.
Senator LAXALT. In terms of the provisions of S. 270, this is to be

a matter of independent, separate judicial review, applying whatever
standards and criteria, which is different from what you apply at the
present time.
Mr. SPANIOL. As long as those criteria are considered to be guide-

lines.
Senator LAXALT. And not binding.
Mr. SPANIOL. Yes. It is still within the discretion of the court. If

it is exhortatory to the court, we would have no difficulty.
Senator LAXALT. All things being equal, getting back again to the

February position which I interpret to mean, respectfully, we would
rather not have this on our backs, do I understand the position of your
group to be that insofar as the jurisdiction is concerned, review in the
attorneys' fees area with the Federal courts would be far better than
having all these matters determined on the executive level—rather than
being a matter of judicial review.
Mr. SPANIOL. That would be satisfactory to us.
Senator LAXALT. Would it be preferable?
Mr. SPANIOL. That, sir, I can't say.
Senator LAXALT. That's all that I have at this time, Mr. Spaniol.
Senator Abourezk ?
Senator ABOTIREZIK. I have no questions.
Senator LAXALT. Senator Thurmond?
Senator THTJRMOND. I have no questions.
Senator LAXALT. Senator Hatch?
Senator HATCH. I have no questions.
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Senator LAXALT. Senator Wallop?
Senator WALLOP. I have no questions.
Senator LAXALT. Thank you for your testimony.
Mr. SPANIOL. You are quite welcome.
Senator LAXALT. Our next witness is Mr. Robert W. Lee, vice presi-

dent of the National Hearing Aid Association.
Senator Thurmond has requested that you testify next, and I have

no objection.

TESTIMONY OF ROBERT W. LEE, DIRECTOR OF GOVERNMENTAL
RELATIONS, NATIONAL HEARING AID ASSOCIATION, ACCOM-
PANIED BY TIMOTHY WATERS, LEGAL COUNSEL

Mr. LEE. Thank you, Mr. Chairman.
Senator ABOUREZK. I wonder if I might direct a couple of questions

to the witness before he begins his opening statement?
Senator LAXALT. Do you have an opening statement?
Mr. LEE. I do not.
Senator ABOUREZK. You are Mr. Robert Lee?
Mr. LEE. That's right.
Senator ABOUREZK. Do you appear here today voluntarily?
Mr. LEE. I was subpenaed.
Senator ABOLTREZK. Why did you have to be subpenaed ?
Mr. LEE. It is certainly no lack of wish to cooperate with this

subcommittee.
Basically, we were not invited by the subcommittee officially. The

only request or suggestion we had to appear came from a prior witness.
Senator ABOUREZK. Who was that?
Mr. LEE. Mr. Clinkscales.1
He suggested that we also, since he had testified about the hearing

aid proceeding, that it would be appropriate for us to petition the
committee to appear.
It was on that basis our board advised us not to request to appear

before the committee.
Senator ABOUREZK. I didn't understand that.
Based on that, you did request to appear?
Mr. LEE.. No we did not request to appear.
We felt that we were in the declining stages of a long, and to us

very costly, trade regulation rulemaking proceeding with the FTC.
Our board considered this and declined officially to request to appear.
Senator ABOUREZK. Were you ever invited to appear by the com-

mittee or any member of the committee?
Mr. LEE. , The first communication I had seen from a member of the

committee or the staff was the subpena which I received in Detroit
yesterday.
Senator ABOTTREZK. So had you received a letter of invitation would

y ou have submitted to that?
Mr. LEE. We would have had to present that to our board for a

response.
Senator ABOUREZK. You never got a letter of invitation.
Mr. LEE. We did not receive such, no.

I See part 1 of hearings at pp. 167-178 and 295-308.
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Senator ABOUREZK. If I might try to restate what you said:
The only invitation you ever had was from somebody who was not

a member of the committee or subcommittee or a member of the staff?
Your invitation to appear was from a person named Clinkscales.
Mr. LEE. Yes, sir.
Senator ABOUREZK. Do you know his first name?
Mr. LEE. Curtis, I believe.
Senator ABOUREZK. Do you know his capacity?
Mr. LEE. I believe he serves as executive director of the National

Alliance of Senior Citizens.
Senator ABOUREZK. Do you believe that there is any possibility that

your appearance here today may be construed as an attempt to exert
political influence on the Federal Trade Commission with respect to
the hearing aid rules you discussed?
Mr. LEE. I don't see that it would.
Senator ABOUREZK. You don't see that it is an attempt to influence

that?
Mr. LEE. No way.
Senator ABOUREZK. Do you believe there is any possibility your

appearance here might be construed as an ex parte contract with the
Federal Trade Commission with respect to the hearing aid rules?
Mr. LEE. May I introduce Mr. Timothy Waters who is our legal

counsel in the FTC matter, since its beginning several years ago.
Senator ABOUREZK. He can advise you as to how to answer if you

want.
Mr. LEE. He advises me that this would not be construed as an ex

parte communication.
Senator ABOUREZK. Within the meaning of the Home Box Office

case would your appearance be construed as an ex parte contract?
Mr. LEE. We cannot say how it will be construed, but we do not

believe it will be.
Senator ABOUREZK. Returning to the suggestion of Mr. Clinkscales

that you testify, when did he contact you about your testifying before
this committee.
Mr. LEE. I believe it was around the 23d or 24th of May, as near

as I can remember.
Senator ABOUREZK. Why did he want you to testify?
Mr. LEE. He stated that there had been a challenge to the authen-

ticity or accuracy of some of the prior testimony he had made with
regard to his appearance before the FTC at a hearing in San Fran-
cisco on the rulemakim.-.). proceeding.
Senator ABOUREZK. Who had made the challenge?
Mr. LEE. T am not sure he said.
Senator ABOUREZK. In other words, he was concerned about a chal-

lenge to his testimony before the FTC?
Mr. LEE. No: before this committee.
Tie has testified on S. 270 at a Prior hearing.
Senator AROUREZK. Here in Washington but not in San Francisco?
Mr. LEE. No.
In his testimony before your committee on S. 270, he used as a basis

for some of his statements, his appearance as a witness before the FTC
in San Francisco.
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Senator ABOUREZK. Who made the challenge?
Mr. LEE. I can't say. I don't recall if he mentioned that.
Senator ABOUREZK. Senator Laxalt, are you aware of who made the

challenge?
Senator LAXALT. We certainly didn't make any formal challenge to

his testimony.
Mr. LEE. I'm not sure whether a challenge was made on the record,

or apart from the record.'
Senator ABOUREZK. At any rate the challenge was made; we don't

know exactly who made it.
Did he want you to testify here so you could support his testimony?
Mr. LEE. He felt that any testimony I might present, relative to that

proceeding with the FTC, he assumed would support what he had
said.
Senator ABOUREZK. What you are saying is that your testimony

deals with the FTC hearing.
Senator THURMOND. Would the Senator yield?
This witness doesn't know what he is going to be asked. We under-

stood that he was a reluctant witness, so we had to subpena him. He is
here, and we expect to ask him questions.

Senator ABOUREZK. I understand that, but what I am trying to get
at is why he was invited by somebody who is not a member of this com-
mittee to testify before this committee. I know he was subpenaed, be-
cause I saw the subpena.
What I am trying to determine, if I might, Mr. Lee, is whether or

not Mr. Clinkscales asked you to testify as to the truth or accuracy of
his statements before the FTC. Is that what he wanted you to cover?
Mr. LEE. He didn't ask me to testify. He simply suggested it might

be appropriate under the rulemaking proceedings, since we were in-
volved with the FTC in a request for funding; that we should perhaps
apply to this committee to be heard.

Senator ABOUREZK. To be heard on what?
Mr. LEE. On the matter of the business before this committee. We

declined to do that.
Senator ABOUREZK. I thought you said it related to a challenge that

was made to his testimony before the FTC?
Mr. LEE. He told me, when he contacted me to see if we would apply

to this committee to appear, that he had testified before you in an
earlier session and that there had been raised some questions as to the
accuracy of his testimony. And that if we appeared in the same forum,
our responses might reinforce what he had said.
Senator ABOUREZK. What you are saying is that he asked you to come

and testify as to the veracity of his statements at a San Franciso FTC
hearing? Is that right?
Mr. LEE. He didn't ask me to come.
Senator THURMOND. I didn't understand him to say that.
Senator ABOUREZK. I don't yield, Senator Thurmond.
Senator THURMOND. You are putting words in his mouth which he

didn't intend to say.
Just ask him a question. Don't put words in his mouth.

1 See part 1 of hearings at pp. 295-308. See pp. 205-298.
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Senator ABOUREZK. I don't yield for any purpose at this point,
Senator.
Mr. Lee, would you answer my question?
Mr. LEE. Yes, sir.
What was the question?
Senator ABOUREZK. Would the reporter read back the question,

please?
[Pause.]
COURT REPORTER. "What you are saying is that he asked you to come

and testify as to the veracity of his statements at a San Francisco FTC
hearing? Is that right?"
Mr. LEE. Senator, that is not accurate. He didn't ask me to come;

he suggested that we might come and testify as to our experience
with the provision of funding, which is the subject of this committee
hearing.
Senator ABOUREZK. You stated a little earlier that Mr. Clinkscales

had asked you to come here because of a challenge made to his state-
ments based on an FTC hearing in San Francisco. Are you changing
your testimony to say that is not the case?
Mr. LEE. I don't think the two statements are necessarily in conflict

with each other.
Senator ABOUREZK. You are denying that that is the case now? It

seems to me that is a conflict.
Mr. LEE. I merely observed that in the conversation in which he sug-

gested that we come, he mentioned there had been a challenge to his
testimony—not in San Francisco but before this committee.

Senator ABOUREZK. SO, in effect, you were asked 
Were you ever contacted by any member of the committee staff?
Mr. LEE. No, sir.
Senator ABOUREZK. Or member of the committee?
Mr. LEE. No, sir.
Senator ABOUREZK. You made that clear.

• So you have been asked to come, by Mr. Clinkscales, to testify as to
the merits of this legislation.
Mr. LEE. My invitation to come was delivered by a process server.
Senator ABOUREZK. I am not talking about the subpena ; I am talk-

ing about the conversation with Mr. Clinkscales.
Mr. LEE. He suggested we had had experience that would be use-

ful to this committee.
Senator ABOUREZK. Did he ask you to talk about the rulemakincr

proceeding that he was involved in with the FTC?
Mr. LEE. He did not.
Senator ABOUREZK. Did he suggest it?
Mr. LEE. No.
Senator ABOUREZK. Did he bring it up in your conversation?
Mr. LEE. Just to mention that it was the basis of his testimony be-

fore this committee, and that there had been questions as to his accu-
racy.
Senator ABOUREZK. You are involved in the rulemaking proceed-

ings.
Mr. LEE. That's right.
Senator ABOUREZK. Has a decision been handed down?
Mr. LEE. No, sir.
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Senator ABOUREZK. Do you intend to talk about your particular
case?
Mr. LEE. I will answer questions within the limits of our case before

the Commission. I have no prepared statement on any subject.
Senator ABOUREZK. I understand that.
Do you believe it strange that on a legislative hearing that merely

asks people their opinions on legislation and is not an investigatory
proceeding that you would be subpenaed ? Does this seem strange to
you?
Mr. LEE. This is the first time it has ever happened to me, so I have

no way of judging it by that standard.
Senator ABOUREZK. You have no way to judge whether or not it is

strange?
Mr. LEE. Right.
Senator ABOUREZK. Alright.
Senator LAXALT. Senator Thurmond, would you like to proceed?
Senator THURMOND. Thank you , Mr. Chairman.
Mr. Lee, as you are aware, you have been subpenaed to appear be-

fore this committee. We understand that you are a reluctant witness to
come of your own accord, and so we had a subpena issued.
The reason for this action was the decision of the National Hearing

Aid Society not to appear voluntarily. Can you tell the committee why
your board refused to cooperate with our oversight hearing?
Mr. LEE. Senator, I regret that any inference was drawn that we are

refusing to cooperate.
It was simply a decision that was reached on the basis of my re-

sponses to Senator Abourezk that the invitation was really not issued
by the committee and that the board decision was not to not cooperate
with the committee but simply not to petition the committee to appear
as a witness.

Senator THURMOND. I have a number of questions I intend to ask
you, Mr. Lee

' 
for as you are aware, charges were made before this

committee by Mr. Curt Clinkscales of the National Alliance of Senior
Citizens about the Federal Trade Commission hearings on the pro-
posed rule for the hearing aid industry,

First, when did you initially meet Mr. Clinkscales?
Mr. LEE. As near as I can remember, it was about the late part of

May or early June of 1976.
Senator THURMOND. Did you meet him through mutual acquaint-

ances or professionally?
Mr. LEE. Professionally, I would say.
Senator THURMOND. Did you find him knowledgeable about the

hearing aid industry?
Mr. LEE. I would have to qualify that. To someone who is completely

outside the industry who represents a segment of people who are con-
cerned with our product, he seemed very knowledgeable, yes

' 
sir.

Senator THURMOND. Did he know of the FTC's proposed rule for the
hearing aid industry?
Mr. LEE, When I first spoke with him, I don't believe he was aware

of the proceeding then going on.
Senator TinnzmoND. How did Mr. Clinkscales respond when you ap-

prised him of the pending rule?
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Mr. LEE. As we discussed it, he seemed to feel that his membership
might have an interest in baying their views on the hearing record.
Senator THURMOND. Did he offer to help the hearing aid specialists?
Mr. LEE. Insofar as the views of his members would be helpful to the

hearing aid specialists, I would assume that. yes, this was true.
Senator THURMOND. Did you then tell him of the next hearing to be

conducted?
Mr. LEE. Yes: I had that schedule.
There were three hearings—one in Washington, which was already

concluded, or nearly so; one in Chicago in June, which had already
closed the date for 'filing for witnesses, I believe; and the last one, in
San Francisco in August.

Senator THURMOND. Did you provide him with the text of his testi-
mony for the San Francisco hearing?
Mr. LEE. No, sir, I did not.
Senator THURMOND. Did you give him materials for preparing the

statement he gave?
Mr. LEE. We supplied him with a copy of our interpretation of the

proposed trade regulation rule, and how it would affect our member-
ship insofar as that is concerned. Yes, sir.

Senator THURMOND. Did you read the testimony Mr. Clinkscales de-
livered at the San Francisco hearing?
Mr. LEE. Only after it had been submitted to the FTC and placed

on the public record.'
Senator THURMOND. How would you characterize that testimony?
Mr. LEE. It coincided, in many respects. with the testimony of other

senior citi7en individuals that we had had comment from during this
and a similar rulemaking procedure by the Federal Food and Drug
Administration.
Senator THURMOND. Did Mr. Clinkscales receive payment for his

trin to San Francisco from the National Hearing Aid Society?
Mr. LEE. No, sir, he did not.
Senator THURMOND. Would you say Mr. Clinkscales represented a

valid interest at the hearing?
Mr. LEE. Well, inasmuch as the senior citizens, as such, have a dis-

tinct interest in hearing aids—yes. To that extent he did.
Senator THURMOND. Mr. Lee, one of the reasons we have felt it nec-

essary to have you with us here today is to explore the conditions sur-
rounding the financial awards made by the FTC under the Magnuson-
Moss Act of 1975.
Do you feel the National Hearing Aid Society was entitled to funds

under the provisions of that law?
Mr. LEE. That is a rather lengthy question, Senator. Would you re-

peat it?
Senator THURMOND. One of the reasons we have felt it necessary to

have you with us here today is to explore the conditions surrounding
the financial awards made by the FTC under the Magnuson-Moss Act
of 1975.
Do you feel the National Hearing Aid Society was entitled to funds

under the provisions of that law? 2

I A copy of Mr. Clinkscales' testimony appears at pp. 227-297.
2 See generally pp. 58-65 and 67-72.
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\ Ir. LEE. Basically, I believe the legal interpretation would be that
we are—yes, sir.
Senator THURMOND. Would you give us a brief history of the statuE

of your request for such funds?
Mr. LEE. The first knowledge we had that such funds were availablE

was a public announcement by the Federal Trade Commission that an
award had been made for this purpose to a group known as the Nation-
al Council of Senior Citizens.

Therefore, reviewing the provisions of the law, we decided that oil'
group was also eligible, and we entered an application for compensa-
tion on April 12, 1976.1
The reply was received under date of April 26, 1976, laying down

additional data which must be supplied before the application might
be considered.
This data was supplied on May 4, 1976, and we didn't hear back

from them until July 26 [letter of July 20]. They advised us that our
application had been approved, conditionally.
Now the conditions imposed had the effect of preempting any funds

at all. They also outright denied any funding for a survey. We had
suggested an impartial survey by a professional survey organization
to establish the economic impact of the proposed TRR for the reason
that our members are, by the very definition, the smallest of small
businessmen. Most of °lir members operate what you would classify
in terms of a mom and pop operation. Over half of our membership
is in that category.
We were interested in having a survey made to determine the im-

pact such a rule would have on them.
This was denied outright in the letter of approval.
On August 4--
Senator LAXALT. Was there a cost estimate based on that survey?
Mr. LEE. We estimated a cost of $30,000.
We thought of funding it ourselves, and so we had a firm who does

this kind of thing give us an off-the-top-of-the-head estimate. It wasn't
a detailed estimate, but this was the ballpark figure.

Senator LAXALT. The application for funding was made purely
by letter without any other supporting evidence?
Mr. LEE. We supplied some documentary evidence with the letter

to the FTC.
Senator LAXALT. Did you meet on it with the FTC people at all?
Mr. LEE. No; there was no face-to-face meeting. There were several

telephone conversations.
Senator LAXALT. This resulted in denial then?
Mr. LEE. Yes; denial of the funds for any survey and the approval

of some $38,000 with a stipulation. At that time we were trying to raise
the necessary funds to stay solvent. We had assessed our members $100
per member, and at that time there were some several thousand mem-
bers that were involved.
But the stipulation with the funding was that for every dollar we

collected on this assessment, we must deduct one dollar from the
amount approved by the FTC.
On August 4, we protested the conditions imposed on the funding

and requested the FTC to reconsider.
1 See additional statement of Mr. Lee at pp. 350-387.

94-367-77 2
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We received a reply to that letter on November 8 [letter of October
29] and it rejected our position and restated the earlier position by the
FTC affirming their original conditional grant.

That's the history, Senator.
Senator LAXALT. Did you or did you not eventually use the $38,000?
Mr. LEE. No, sir. There was no way we could. We collected more than

$38,000 if we hadn't, we would be insolvent at the moment.
Senator LAXALT. So the formula was such that it 
Mr. LEE. Preempted any use at all.
Senator THURMOND. Does the National Hearing Aid Society intend

to request the FTC to give them the money awarded under the condi-
tions imposed?
Mr. LEE. There is no way we can do that, Senator.
Senator THURMOND. Did you find the same conditions were imposed

on other groups applying and receiving moneys from the FTC under
this program?
Mr. LEE. The only group that we're aware of that applied for and

received money would be the National Council of Senior Citizens. We
are not aware of any conditions like this that were applied to them.
Senator THURMOND. You are not aware of any conditions imposed

on what group?
Mr. LEE. The National Council of Senior Citizens. They are the only

other group that applied for funds and received them from the FTC
that we are aware of.

Senator THURMOND. Do you feel the FTC considered all the condi-
tions faced by the NHAS when making their determinations of the
fund requests?
Mr. LEE. Our letter requesting reconsideration [letter of August 4]

laid out the fact that we didn't feel they had given adequate considera-
tion to those factors.
Senator THURMOND. Have you any idea how many members NHAS

has lost due to the huge strain on the organization from the additional
legal and administrative costs from the FTC hearings?
Mr. LEE. In round figures, during this period of time our member-

ship has dropped some 600 members.
Senator THURMOND. What were NHAS member dues before the in-

vestigations, and what are they today?
Mr. LEE. Before that period started, our annual membership renewal

was $50. For the past 2 years now it has been $150.
Senator THURMOND. Does this include assessments?
Mr. LEE. No; it does not.
Senator THURMOND. Does NHAS owe legal fees today from these

proceedings ; and, if so, how much ?•
Mr. LEE. Yes, sir; we do. Our outstanding unpaid balance at the

moment is roughly $50,000. We expect that much or more to be incurred
in legal expenses before the FTC rulemaking proceeding is concluded.
Senator THURMOND. Do you have some idea of the total cost of this

proceeding to NHAS and its membership?
Mr. LEE. It will exceed a quarter of a million dollars, Senator.
Senator THURMOND. How long will it take for NHAS to pay off this

amount of money?
Mr. LEE. Assuming that we don't run into any unanticipated large-

scale legal expenses that we don't know about now, it would take us



15

at least 2 years at the current income we have, which is solely from
membership renewals and assessments.
Senator THURMOND. Did NHAS believe the FTC response to their

fund request was made in a timely and equally applied manner as op-
posed to those of the others in this same hearing?
Mr. LEE. That is difficult to say. We have no knowledge of what

transpires within the FTC decisionmaking process.
Since a large grant was awarded to one group and ours was so tied

with conditions that we could use none of it, it would be our view
that there was not an even approach.

Senator THURMOND. Did you happen to discuss this matter with
the FTC officials to inquire why they imposed conditions on your
group and had not imposed conditions on the other group?
Mr. LEE. I believe the record of correspondence which I have here

and which is rather lengthy will bear out that the rationale behind it
was that we were businessmen and had the capability of raising the
necessary funds if we chose to do so.
Senator THURMOND. Would you care to elaborate on that a little?
Mr. LEE. The other group being the National Council of Senior

Citizens—an organization of individuals—as opposed to an associa-
tion of business people, who presumably had better capability to come
up with the funding.

Senator THURMOND. Mr. Lee, a number of serious charges were lev-
eled at the FTC staff in the National Hearing Aid Society's official
publication, "Audiodecibel." 1
What did the article mean when it alleged the FTC committed dirty

tricks?
Mr. LEE. Basically, that article referred to a program that was con-

ducted and then canceled by the FTC. We would have to refer to
it basically as a program of entrapment, as far as our dealers are
concerned.
It involved sending shoppers to our members' places of business

with a so-called survey of their responses to certain questions that
would be used as survey evidence in a finding about their incompetence
or perhaps their ethics.2
Senator THURMOND. Did you ever feel the FTC staff was working to

discredit hearing- aid specialists? 3
Mr. LEE. No, Senator. I couldn't make a statement to that effect.
Basically, this would have to be--
The rule itself—the basic proposed trade regulation rule—that was

promulgated by the Commission staff was, in essence, a very harsh
rule. It was punitive in nature. And, in our view, it assumed a wide-
spread level of both incompetence and unethical practices among our
people.
To that extent it would touch on your question.
Senator THURMOND. The article alleged the FTC employed a special

consultant who happened to be an audiologist in the period during
Which it was writing the proposed rule. Was it NHAS' feeling that the
audiologists had something to do with the promotion of this rule?
Mr. LEE. I have no evidence, exactly as you have stated it there.

1 See p. 340 for copy of article.
See pp. 65-66.

3 See part 1 of hearings at p. 169.
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One of my functions of the National Hearing Aid Society was an
effort to review the enormous public record that has been accumulated
by the FTC—some 50,000 pages.
In this record, I did find a letter by a high official of the Clinical

Audiologists Association and American Speech and Hearing Associa-
tion thanking members of his association for their participation in
some of the preparatory matters prior to the proposed rule being
issued.
Senator THURMOND. Do you feel that the FTC had adequate sub-

stantiation of deceptive and unfair practices by hearing aid specialists
to warrant their intervention into the industry with such a rule as the
one proposed?
Mr. LEE. Senator, I don't think there is any
We have been on the public record before. We do not feel that they

had.
Another reason for this is that the grant that was given to the Na-

tional Council of Senior Citizens was not considered inappropriate ex-
cept for some of the use they made of it in which they went to Miami,
Fla., and ran advertisements actively seeking anyone who had recently
bought a hearing aid and made statements like: Anyone who has
bought a hearing aid recently contact us. You were probably cheated
and didn't know it.'
Those uses of the funding granted by the FTC were those things we

considered inappropriate.
Senator THURMOND. From the article, I would conclude that NHAS

feels the FTC staff should not engage in deceptive practices to gather
supporting data for their viewpoints. Would this be a fair assessment
of your views on the attempt by the FTC staff to promote false hear-
ing loss entrapments of unsuspecting hearing aid specialists by var-
ious groups?
Mr. LEE. Without making a broad accusation 
Would you repeat that, Senator. That was a lengthy question.
Senator THURMOND. From the article, I would conclude that NHAS

feels the FTC staff should not engage in deceptive practices to gather
supporting data for their viewpoints. Would this be a fair assessment
of your views on the attempt by the FTC staff to promote false hear-
ing loss entrapments of unsuspecting hearing aid specialists by vari-
ous groups?
Mr. LEE. Yes. In those specific circumstances, we did feel that this

was an unfair situation.
Senator THURMOND. Did you feel the FTC staff was openly seeking

the truth and all of the relevant facts from all concerned in this mat-
ter at these proceedings to promulgate a rule fair to all?
Mr. LEE. That's a pretty broad question, again.
I would say that by and large the Commission tended to encourage

the attendance of witnesses who supported the rulemaking as they saw
it., and that it was up to us to encourage the attendance with expenses
paid of expert witnesses who would support the position that we hacl
taken.

Senator THURMOND. A number of persons have come before us to
extoll the virtues of the FTC program to pay fees for witnesses and

1 See part 1 of hearings at pp. 169, 296, and 308.
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attorneys. As one who has faced such a program when the proceedings
directly impacted on your industry, do you feel this law was equally
and fairly applied in the rule for the hearing aid industry?
Mr. LEE. No, Senator; I'm afraid I do not.
Senator THunmorm. Mr. Lee, a bill is before this committee to ex-

tend such authority for funds allocation to virtually all agencies of
Government.

First, do you favor adoption of such a measure; and, second, do you
feel it would be used by the agencies to fund those who would advance
the views of the funding agency?
Mr. LEE. I came on rather short notice. I don't believe I'm in a posi-

tion to make a recommendation about whether S. 270 should pass or
not.
In regard to the second portion of your question, the opportunity

exists within the current application of this policy within the FTC
for such to happen.

Senator THURMOND. Mr. Lee, I have no further questions.
I want to thank you for your cooperation with this committee, even

with the constraints of a subpena due to the pending rule from the
FTC.
Your responses have helped us to get a much better understanding

of the feelings of an industry affected by such a law as we are now
considering.
Thank you.
Senator LAXALT. Senator Hatch?
Senator HATCH. I would like to ask a couple of questions.
What is the National Council of Senior Citizens doing in this any-

way?
Mr. LEE. I was asked about similar funding as the one to which we

were given -
Senator HATCH. Why were they given some $30,000 by the FTC?
Mr. LEE. Again, the FTC should answer that question.
Senator HATCH. I would like you to answer, if you can.
Mr. LEE. In our view, the FTC started a rulemaking proceeding

based upon what they said were widespread abuses in the delivery of
hearing aids to senior citizens.
It is our view that they came up without sufficient numbers to cate-

gorize them as widespread abuses, and that the National Council of
Senior Citizens went out on this funded program in Miami and another
one in Boston, Mass., to obtain these citizens with complaints about
hearing aids after the proceedings were well underway.
Senator HATCH. Do you know what procedures the Senior Citizens

Council used to obtain this information?
Mr. LEE. I have some Xerox copies of some of their procedures.
Here is a paid advertisement which appeared in a Miami newspaper.

It reads: "Important Announcement. The -U.S. Government needs to
know of any complaints involving purchase of hearing aids. Call." And
then it gives a number.

Senator HATCH. That could mean anybody who is irritated for any
reason at all.
Mr. LEE. That's right. And they turned up, I'm sure, in numbers.

because older people who are invited to complain often can find good
reason to complain.
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Senator HATCII. I see.
Your organization represents all kinds of small business people who

operate hearing aid shops all over the country.
Mr. LEE. We had a rather unique situation in the FTC proceeding.
Mr. Waters and our organization were designated the official rep-

resentatives of all hearing aid dealer dispensers, whether they were
members of NHAS or not.
Senator HATCH. Were you given any opportunity to talk to any of

these people, or was this just something the FTC considered to be de-
finitive for the purposes of making and perpetuating the FTC's own
rules?
Mr. LEE. The result of the survey was—
With moneys taken from their grant, they brought witnesses from

Miami to testify before the hearing here in Washington at the FTC
building and from Boston. They also prepared and submitted addi-
tional affidavits from others.

Senator HATCH. Were there any advertisements that indicated the
Senior Citizens Council or the FTC would like to have a survey of all
of the people who are satisfied with their hearing aids?
Mr. LEE. No. In fact, there was one—It was not in a paid advertise-

ment but in an interview with a representative of the National Council
of Senior Citizens in which he advised people who were satisfied with
their hearing aids not to contact. They were interested only in ones
who had the complaints.
Senator HATCH. You mean the National Council of Senior Citizens

really was doing the work for the FTC, the interviewing, surveying
and other type of activity, in order to determine the facts which the
FTC wanted to have determined?
Mr. LEE. Yes; they appeared to use, the money that was given them

as a grant for that purpose. Exactly what their directive was from
the FTC I have no way of knowing.
Senator HATCH. Do you have any idea how many hearing aids

are sold by the business people that you represent throughout this
country? How many people do you represent? How many businesses?
Mr. LEE. This is pretty hard to put a definitive tag on.
Senator HATCH. Approximately.
Mr. LEE. Around 3,500. We are down to close to 3,000 now with

our 
Senator HATCH. How many were there then?
Mr. LEE. Around 3,600.
Senator HATCH. How many hearing aids would they have issued?
Mr. LEE. The average annual sale of hearing aids is around 600,000

each year.
Senator HATcit. And your people are the major issuers of those

hearing aids?
Mr. LEE. While we don't have but about half of the total so-called

specialists or people involved in it as members, our members do con-
trol, by virtue of the fact that a member will be the owner of the busi-
ness and employ half a dozen people who are not members: but under
the supervision and direction of our member, we probably are in-
volved in the distribution of 80 percent of the aids that are sold.
Senator HATCH. SO of the 600,000, you sell almost a half million of

them.

z
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Mr. LEE. Right.
Senator HATCH. How many complaints do you get on the average?
Mr. LEE. We have, in an attempt to counter some of the publicity

on these other complaint surveys that were made, run a national sur-
vey. We checked with every attorney general and the director of consu-
mer affairs in every State that would respond, and we came up with a
complaint ratio to sales of two-tenths of 1 percent, I believe.
Senator HATCH. Two-tenths of 1 percent?
Mr. LEE. We call that a record to be envied and not criticized.
Senator HATCH. In other words, you have complaints on two-tenths

of 1 percent of a half million sales of hearing aids on an annual basis.
Mr. LEE. From our survey results.
Senator HATCH. Why is the FTC investigating you to begin with—

or even conducting rulemaking proceedings?
Mr. LEE. That's a question we have raised.
Senator HATCH. Is there any definitive or reasonable answer for

that?
Mr. LEE. They contend that the distribution of hearing aids is sub-

ject to widespread consumer abuse.
Senator HATCH. Upon what does the FTC base that? Upon facts

that had been obtained before the FTC, in essence, had employed the
National Council of iSenior Citizens to go and conduct this unfair
survey?
Mr. LEE. I'm sure one of the methods they used to attempt to com-

pile this evidence was this aborted—we call it—entrapment survey.
The inquiries and all are on the public record at the FTC. We asked

for a stated basis on which they were proceeding and their reply was
that they had this evidence and they did not define it.
Senator HATCH. Did the FTC indicate when it obtained this evi-

dence? Was it before or after the FTC started a complaint about you
and accused your organization of consumer abuse?
Mr. LEE. It is divided, Senator and I can't tell you what the ratio

was.
Senator HATCH. I see.
Has the FTC's case been made up primarily of this particular type

of survey with these types of ads, asking people who have complaints
about hearing aids to come in and register their complaints?
Mr. LEE. This is one specific survey that we have taken objection to

because it involved the use of funds granted by the FTC to the orga-
nization that did the survey. There has been other testimony from in-
dividuals, primarily substantiating the FTC's—We call them horror
stories.

There are people who have testified of certain specific abuses.
Again, you have to put them in the right perspective.
The percentage of these as compared 
Any industry you want to name—if you went out to find persons

within that industry who act improperly—you can find them.
We feel that this is the case in ours.
Senator HATCH. Would you list, as well as you can, what you con-

sider to be the abuses by the FTC in this matter?
Mr. LEE. We call them dirty tricks.
Again, the word "abuses" I wouldn't necessarily subscribe to.
Senator HATCH. I think dirty tricks are worse than abuses.



20

Mr. LEE. We felt that the survey they took in which persons with nor-
mal hearing were coached to go and visit hearing aid dealers and come
back and report these findings which were to be compiled 
Again, the methodology leaves much to be desired.
Senator HATCH. They would send people with normal hearing in to

try to deceive the hearing aid examiner?
Mr. LEE. Some of them had a hearing loss that had been measured

prior to the hearing examination, but others that were sent out in this
mixed group were persons with normal hearing.
Senator HATCH. You still have to depend upon the person who is be-

ing examined to report accurately to conduct a good audiology test,
don't you?
Mr. LEE. Our case exactly, Senator.
Senator HATCH. So how could they prove anything by that other

than that the people who came to the hearing examiner either lied or
didn't tell the truth as far as the testing.
Mr. LEE. The motives of the person who either did the survey or

compiled it would have to be somewhat in question.
It is well-documented in the record of the FTC proceedings.
In all fairness, the FTC did abandon this when it was brought to

light.1
Senator HATCH. Can you list any other abuses or dirty tricks or any

other things which you feel are unfair?
Mr. L. No.
Senator HATCH. I was reading the article in "Audiodecibel," the

official publication of the National Hearing Aid Society, entitled:
FTC Dirty Tricks Block Chances for a Fair Hearing.2
I am wondering why the FTC is investigating you people, inasmuch

as you are a diffused industry with all types of independent business
people who do what they want to do in this area.
Do you think the FTC has good legal reasons for doing so?
Mr. LEE. We can't speak for the FTC.

From our position, our approach to the response to the FTC, we do
not feel that they have the documented abuses that they say is the ba-
sis for their severe and harsh rulemaking.
The two basic 
Senator HATCH. You have indicated that the National Council of

Senior Citizens received about $30,000 for fees from the Federal
Government. For doing what? Conducting these surveys?
Mr. LEE. No, sir.
Senator HATCH. Or were they an intervenor in the suit?
Mr. LEE. They were one of the interested parties.
Part of that money was spent to supply the attorneys who sat at the

counsel table all during these lengthy proceedings in Washington. Chi-
cago, and San Francisco, and produced witnesses and cross-examined.

Senator HATCH. Did the FTC or the Federal Government pay for
your attorneys?
Mr. LEE. Not at all.
Senator HATCH. Did they pay for any other participant's attorneys?
Mr. LEE. None of the attorneys we know of.3

1 See p. 65 following.
2 See article on p. 240.
2 See part 1 of hearings at pp. 24-25.
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Senator HATCH. Did these attorneys for the National Council of
Senior Citizens participate in any way, or did they just sit and ob-
serve?
Mr. LEE. They were active participants.
Senator HATCH. For whom an on which side?
Mr. LEE. They were designated by the presiding officer to represent

the consumers of hearing aids at these hearings.
Senator HATCH. So did the presiding officer designate anybody to

represent the businesses at these hearings?
Mr. LEE. Yes, Mr. Waters represented the dealers—the hearing aid

specialists.
Senator HATCH. Did the FTC or the Federal Government pay any

of Mr. Waters' fees?
Mr. LEE. None at all, sir.
Senator HATCH. Who appointed these people that represented the

consumers?
Mr. LEE. The person designated by the FTC as the presiding officer

in these hearings.
Senator HATCH. And he appointed the representatives from the Na-

tional Council of Senior Citizens?
Mr. LEE. To represent the consumers.
Senator HATCH. After they volunteered to do so?
Mr. LEE. I can't answer that.
Senator HATCH. Do you suspect that?
Mr. LEE. I have no knowledge either for or against.
Senator HATCH. Do you know how that group got into this matter?
Mr. LEE. They have made other statements relative to hearing aids.

Their organization of senior citizens use hearing aids, and I think
maybe they were involved in hearing aids and the distribution prior
to these hearings.

Senator HATCH. Was any notice given to you that the FTC was go-
ing to investigate and bring action against your particular organiza-
tion and your group of businesses?
Mr. LEE. Yes, the first notice we had was a press release of May 1975

announcing this type of industry investigation.
Senator HATCH. In other words, you read it in the newspapers?
Mr. LEE. I think it was a press release.
Senator HATCH. They didn't come to your organization and say:

We're going to investigate you, because we think there may be some
abuses here, and we would like to look into them, and would you co-
operate. They didn't ask for any cooperation before, or even interro-
gate you about the possibility of abuses?
Mr. LEE. I am going to have to say that this occurred before I was

placed in a position with the society to have the answer to that ques-
tion.

Senator HATCH. That's all I have, Mr. Chairman.
Thank you.
Senator LAXALT. Senator Kennedy?
Senator KENNEDY. I understand you are representatives of the pri-

vate industry. Is that correct?
Mr. LEE. Yes, sir. We represent the hearing aid dealers and spe-

cialists.
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Senator KENNEDY. It is my understanding that the FTC was pre-
pared to provide funds to what they considered to be the principal con-
sumer group and they were also prepared to provide some resources to
the hearing aid society. Is that right? Under certain restrictions.
Mr. LEE. After we applied for funds.
Senator KENNEDY. Naturally you would have to make application

first.
But they were prepared, as I understand it, to at least make a partial

grant to the hearing aid society and also to the consumer group.
Mr. LEE. The grant that they offered carried a condition that ren-

dered it unusable.
Senator KENNEDY. At least you felt those were unreasonable con-

ditions for the FTC to impose. As I understand it, their policy was
to try to provide resources to the group that was representing indus-
try as well as to the groups that were going to be the most affected,
which were the elderly and senior citizen groups.
You made a decision that you would request $68,000, and they indi-

cated that $34,000 would be available under certain conditions which
would demand additional fees from your members. Do I understand
that correctly?
Mr. LEE. The condition was that for every dollar we collected in a

special assessment of our membership, we must deduct $1 from
the grant.

Senator KENNEDY. They were prepared to offer some incentive if
the society itself or the industry group was prepared to make an effort
to raise funds also.

That's rather like the matching funds concept. It is not a very
unusual concept, at least as I understand it.
The council itself indicated that $34,000 would be available, and

they ultimately made $44,000 available to the elderly group. Is that
correct?
Mr. LEE. That sounds correct.
Senator LAXALT. I must have misunderstood his testimony. The

basis upon which this money was granted wasn't on a matching basis
was it?
Mr. LEE. No not at all.
Senator LAXALT. To the extent you raised a dollar, you lost it.
Mr. LEE. For every dollar we collected from our membership on

the special assessment—which was necessary for our purposes also to
keep the society from total insolvency, and we have other expenses
besides keeping up with the FTC rulemaking—$1 would be deducted
from the grant amount.

Senator KENNEDY. And if no money was raised, were you still to
get the $34,000?
Mr. LEE. Yes if we raised none at all.
Senator KENNEDY. So even if you hadn't raised it, you would still

get the $34,000.
Mr. LEE. That's right. If we had raised none at all under that spe-

cial assessment.
Senator KENNEDY. Thank you.
Senator LAXALT. I gather the bottom line is that because of the ini-

tial funding given to the opposition, your group has been prejudiced
financially and otherwise. Am I correct in that conclusion?
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Mr. LEE. It has placed us under a severe financial strain to keep
up with the rulemaking proceeding without such funds, yes, sir.
Senator LAXALT. Counsel can perhaps better answer this question.

Had this funding not been available to the other side—public fund-
ing—to the intervenors or consumers, would your legal costs have been
substantially less than they actually were?
Mr. LEE. Yes. The attorney time would have been reduced by the ab-

sence of witnesses that were produced under this grant. Yes, sir, to that
extent.

Senator LAXALT. The intent of the legislation which has authorized
the FTC under S. 270 is that whoever represents the consumer, I
would assume, is going to be representative of the consumers.
How representative is the National Council of Senior Citizens of the

consuming hearing aid public?
Who are these people? Do they have an office here in town?
Mr. LEE. I understand they do.
Senator LAXALT. And a staff?
Mr. LEE. Yes. I don't know that much about them. There may be

another witness who can tell you in detail more about this organiza-
tion than I can.
Senator LAXALT. You don't know offhand how representative of the

consuming public they would be?
Mr. LEE. I can't answer that.
Senator LAXALT. One of the concerns I've had with S. 270 is that

there are going to be Washington groups and Washington lawyers.
It's going to be a bonanza.
I think perhaps there is a real world outside of this town.'
Senator KENNEDY. As one of the sponsors

' 
I would hope that in the

area of small industry, where matters that are being decided affect
their vital interests and where they have important issues to raise
which bear on the decision, that they aren't automatically denied fund-
ing. I don't want to see a financial burden so placed upon you that
you can't get at least a fair hearing within the agency that is going
to make a decision which might effectively bankrupt or eliminate the
industry.
I am thinking particularly in the smaller businesses—The big boys

can take care of themselves.
The purpose, obviously, is to try to insure you to get an adequate

hearing. Perhaps the restrictions that are placed on it were unfair or
unrealistic, and I won't make a judgment on that because I don't know
the facts.
We can save a lot of money for the taxpayers by not providing you,

or other groups like yourself, from having your voice heard in those
decisions. We can save a lot by not having the particular groups which
are going to be affected from being heard.
Whether that really helps us in terms of reaching a decision which

is in the public interest is a matter which concerns me.
But I have trespassed on the chairman's time.
I want you to at least understand the purpose.
I couldn't agree more in terms of small business and small industry

that are also going to be affected. I would certainly hope that any legis-
lation would have the kind of flexibility to make sure you are going
to get a fair hearing.

1 See p. 57.
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Senator LAXALT. I am personally delighted to hear Senator Ken-
nedy make that observation.
One of the great concerns I've had about the whole process here is

that the thrust is consumer oriented.
The small business community is going to end up getting the short-

est end of the stick.
Senator KENNEDY. I will work with the chairman to see if we

can stop that.
[Laughter.]
Senator LAXALT. I think that the act is presently defective in that

respect.
I think if we are going to move in this direction—and I hope we

don't—there should be adequate legislative safeguards to make certain
that small business, particularly, comes in on an even keel, so far as
the funding is concerned.
From what we have seen at FTC so far, for whatever reason, that

hasn't been the case.
Thank you very kindly.
Senator THURMOND. Thank you very much for appearing.
Mr. LEE. It was a pleasure.
[ See supplemental material submitted by Mr. Lee in the appendix

at pp. 350 to 387.]
Senator LAXALT. Our next witnesses are Mr. Herlis Tillman and

Mr. Larry Williams from the National Funeral Directors & Morti-
cians Association.
For those who are here from the FTC, we are simply running out

of time. We wanted you to close the testimony, in response to the ob-
servations being made by other witnesses.
I don't see how we can accomplish having your testimony today. We

will have to attempt to do this someday next week.
If you want to stay and listen to this testimony for the remainder

of the morning, that will be fine. Otherwise, feel free to consider your-
selves dismissed.

Please proceed, Mr. Tillman.

TESTIMONY OF HERLIS S. TILLMAN, VICE CHAIRMAN AND LARRY
C. WILLIAMS, SR., COUNSEL, NATIONAL FUNERAL DIRECTORS
AND MORTICIANS ASSOCIATION

Mr. TILLMAN. First of all, I would like to thank the members of the
committee for allowing us the opportunity to appear here today.
I am Herlis S. Tillman, chairman of the board of directors for the

National Funeral Directors & Morticians Association.
I am president of the Independent Funeral Directors Association

of Washington, D.C., Inc.
We would have provided this information in advance, but due to

circumstances beyond our control, we were unable to meet the commit-
tee's requirement in this regard. •I appear before this committee today on behalf of all black funeral
directors in the United States and some foreign countries to express
our opinion about funds that have been allocated to various consumer
and other groups to help defray expenditures incurred in giving testi-
mony at various hearings conducted around the country by the Federal
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Trade Commission in support of rules to be promulgated for the fun-
eral industry.
We oppose such funding practices when we, as minority small busi-

nessmen, are not notified of the availability of such funds.
Senator LAXALT. On that point, are we to understand that during

the process of your particular situation, there was no notification
whatsoever that the funds were available?
Mr. TILLMAN. We didn't know until last week.
Senator LAXALT. Thank you.
Please proceed.
Mr. TILLMAN. It served a total hardship on our national associa-

tions. We had no funds to defray legal expenses in order for us to be
heard at these hearings at which we were not allowed to testify until
the untiring efforts and pleadings by our executive secretary, Robert
H. Miller, of Chicago, Ill. Only then were we allowed to sit in on the
hearings in Atlanta with our general counsel, Larry C. Williams of
Washington, D.C.
With the efforts of these two individuals we were able to have three

people testify for us at the last hearing held here in Washington.
Had we known that funds were available from the Government for

such purposes, we would have applied for such funding in order for us
to have been represented at each hearing—as we have members in each
State where hearings were held and our members would not have had
to defray their own expenses in order to testify.
Senator LAXALT. What length of time was involved in connection

with the problem of the funeral people and the FTC? How much time
was involved from the time of the enactment of the rule—It is still in
the process I gather?
Mr. TILLMAN. That's right.
Senator LAXALT. You are still in the course of hearings.
Mr. TrumAN. The hearings are over.
Senator LAXALT. It is now submitted for a decision by the FTC?
Mr. TILLMAN. That's right.
Senator LAXALT. What was the connection of your particular as-

sociation with the rulemaking procedure. Were you an active party?
Mr. TILLMAN. No. We were not.
Senator LAXALT. In a representative capacity?
Mr. TILLMAN. Right.
Senator LAXALT. Do you understand the thrust of S. 270 which

would provide additional funds in several agencies throughout the
Federal Government for the purpose of public-interest activity?
Mr. TILLMAN. We were informed of this last week.
Senator LAXALT. In reference to your own experience with the FTC,

I gather that since you weren't notified at all, that this created a rather
serious burden on your being able to properly be represented in this
particular proceeding.
Mr. TILLMAN. Very much.
Senator LAXALT. How much did it cost you?
Mr. WILLIAMS. In view of the fact that hearings were held in New

York City, Chicago, Seattle, Los Angeles, Atlanta, and the District of
Columbia, the association was not able to involve itself in any of the
hearings, except for those in Atlanta and Washington, D.C.
Senator LAXALT. How many hearings were conducted?
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Mr. WILLIAMS. Six.
Senator LAXALT. For the purpose of the record, the man now testify-

ing is Larry C. Williams, general counsel of the National Funeral Di-
rectors & Morticians Association. Is that correct?
Mr. WILLIAMS. That's correct.
I was not their general counsel at the time.
Senator KENNEDY. I think it is regrettable that the FTC didn't

notify you.
Part of the advantage of S. 270 is that there is a requirement for

notification.
We have a number of different agencies that are moving in this area.

That is one of the reasons we hope that we would have at least some
uniform standards and very clear criteria.
One of them would be in the area of notification. I think it is deplor-

able that when you are dealing with an issue affecting the National
Funeral Directors Association that they were not notified.

First of all, people must be notified about the hearing and then
about whatever process would be determined upon participation.

Hopefully, the problem of notification will be remedied by our
legislation.'
Senator LAXALT. S. 270 does cover that provision.
I am more concerned with the fact that we are establishing a sys-

tem here which is going to be arbitrary and an advocacy decision.
It may not be truly representative of the public interest in its final

impact as indicated by the previous testimony or be adverse to small
business people.
Would you testify that those particular matters, in terms of your

own experience, did the people selected to represent the so-called con-
sumers seem fair and evenhanded in their approach or did they tend
to be advocates and on the other side of the aisle in your proceeding?
Mr. WILLIAMS. Not in our proceedings.
I think it is crystal clear and there is abundant evidence in the record

that it was a one-sided proceeding. It clearly advocated positions
which the staff of the Commission had previously taken—whether it
was in the interest of the consumer or not. It seemed to be the private
views of the staff members of the Commission.
The record, at least insofar as we were involved in Atlanta and the

District of Columbia, went in that direction.
To that extent, I think it was biased and contrived.
Senator LAXALT. Did you ever have any feeling that they were

attempting to be the least bit evenhanded in their approach to the
problem?
Did they consult with you and ask for your impressions or advice in

connection with matters as they arose during the course of the
hearings?
Mr. WILLIAMS. As a matter of fact, not only did they not consult

with us, but it was through the constant implorations of the national
executive secretary, Mr. Miller

' 
that the National Funeral Directors

were permitted to participate in the hearings at all.
In other words, we were considered a nonentity and totally

inconsequential.

1 See S. 270, section (g) (7) on p. 102.
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Senator LAXALT. Who were these attorneys who were brought in by
the FTC? Are they local attorneys?
Mr. WILLIAMS. That I don't know. I know they are staff people.
Senator LAXALT. Do you practice yourself?
Mr. WILT:TAMS. Yes; I do.
Senator LAXALT. But you are satisfied that the people brought in did

not represent the interests of small business in this proceeding at all?
Mr. WILLIAMS. I think the record will indicate that the people who

were brought in represented the interests of the memorial societies.
It is simply a question of the philosophy of how you dispose of dead

human remains. It did not go basically to the question of internal
practices.
Of course, for cosmetic reasons, they could involve themselves in

various aspects of the funeral industry to indicate, at least for the rec-
ord, that there was not that kind of bias.
If you review the record, as it is in all adversary proceedings, if

you're not there to see the demeanor of the witnesses and the interroga-
tors, you lose much of the flavor of what transpired.
I think it is abundantly clear that it was a one-sided hearing.
Senator LAXALT. This is a terribly important point, because the

thrust of S. 270, as it has been explained to me by the sponsors—like
Senator Kennedy and others—has been that these attorneys who are
going to be selected by these agencies will be veritable watchdogs over
the agencies—to make sure they conduct their matters properly and in
the public interest.
In this particular case, I gather that your experience is just the op-

posite—that they were in the same bed literally as the agency.
Mr. WILLIAMS. That's correct.
Senator LAXALT. At any time during the course of the conduct of

this testimony did they appear to be the least bit disinterested or
objective in the questioning of the witnesses or in the conduct of the
proceedings?
Mr. WILLIAMS. No, As a matter of fact, had it been a judicial pro-

ceeding where we were trying a case
' 

there would have been objections
and they would have been sustained time after time for leading ques-
tions and putting answers in the witness' mouth.
Senator LAXALT. So the bottom line result of your situation is that

as well intentioned as the legislation was to create additional funding
for additional lawyers, it simply loaded up the agency against pri-
vate business?
Mr. WILLIAMS. That's exactly what it did.
Senator LAXALT. That's where it ended up?
Mr. WILLIAMS. Yes.
Senator LAXALT. Senator Kennedy, this is one of the great con-

cerns I have.
These folks have apparently had a very adverse experience when

funds we made available to the FTC ended up literally in the agency's
side to the detriment of these people and small business.
Wherever S. 270 goes, it seems to me that this testimony leads us

inescapably to the provision that we have to provide adequate safe-
guards to make sure that this type of thing doesn't continue.
I think it applies to what we are trying to do.
Mr. WILLIAMS. I have a short commentary that I would like to read

into the record.
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Senator KENNEDY. I would like to ask you a few more questions on
the point that the chairman mentioned.
How many groups did appear?
Mr. WILLIAMS. I don't know. I know the hearings lasted 5 days.

They generally would begin around 8 o'clock and would end around
6:30 or 7 in the evening with about 30 or 40 minutes for lunch.
Senator KENNEDY. My question relates to the number of groups

that did appear—the number of consumer groups that appeared.
Mr. WILLIAMS. I don't have a statistical rundown on them.
Senator KENNEDY. Do you know about how many?
Mr. WILLIAMS. I can't really testify as to how many appeared.
Senator KENNEDY. Then what are you objecting to?
Can you tell us which groups testified that you objected to?
Senator LAXALT. Our staff has checked the FTC records and I can

read that into the record.
Senator KENNEDY. If I could just finish my line of questioning.
Having listened to the testimony where there have been objections,

in terms of evaluating the amount of credibility we should give to the
testimony, the witness stated that all of the groups were supposedly
parlaying the line of the staff of the FTC.
I was lust interested in whether he could name some of the groups

that he objected to.
Mr. WILLIAMS. I didn't object to any of the groups.
Senator KENNEDY. Can you name any of the groups that were se-

lected?
Mr. WILLIAMS. Continental Society is one. The Arkansas Consumer

group is another.1
Senator KENNEDY. What was the testimony that they gave?
Mr. WILLIAMS. The testimony revolved around 
Senator KENNEDY. Specifically, on the particular groups, now—you

have made strong accusations. Basically, .by your testimony, you have
indicted the testimony of every one of these groups, whether you real-
ize it or not.
That's the way I interpret it.
I'm asking you specifically with that general broad brush of accusa-

tions whether you will tell us which particular group you objected to
and what the nature of the testimony was. Otherwise I don't give much
value to your testimony. Others may form what opinions they want.
Mr. WILLIAMS. With reference to indictment or objections, I indict

no one. I did not object to their testimony.
My indication is that the cumulative effects of the total testimony

of those proponents, as a rule, was disproportionate to those who testi-
fied in opposition to the rule.
That is strictly what I've said. I did not indict or 
Senator KENNEDY. Well, you did, Mr. Williams.
You have indicated basically that they offered prejudiced testimony

against the interests you have. You said that you felt they were com-
pletely self-serving in terms of the FTC's position on it.
I want to hear from you what those particular references were.

Otherwise I will just let the statement be left alone, if that's the way
you want to leave it.
As far as I um concerned, the general broad brush of accusations you

placed before us has very little value.

1 See pp. 51-54.
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• Mr. WILLIAMS. The record has hundreds of pounds of testimony.
For me to paraphrase the testimony at these hearings is impossible.
Senator LAXALT. You apparently participated at two hearings.
Mr. WITJJAMS. Yes.
Senator LAXALT. And you derived your impressions from these two

hearings?
Mr. WILLIAMS. Yes.
Senator LAXALT. Are there transcripts?
Mr. WILLIAMS. Yes.
Senator LAXALT. Would it be within your time limitation or motiva-

tion to abstract those transcripts to summarize for us the point that
you made here generally?
Mr. WILLIAMS. We couldn't begin to purchase testimony of such

magnitude. There are hundreds of pounds of testimony in the record
in just those two hearings.

Senator LAXALT. Arising out of those hearings?
Mr. WILLIAMS. Yes, sir.
Senator LAXALT. Is there sufficient information for you to be able

to supply the type of documentation Senator Kennedy is interested
in?
Mr. WILLIAMS. I would imagine so.
Senator LAXALT. I think he is entitled to that, as are members of the

committee. If you would kindly provide us with as much specific
information as you can supporting what you have stated here today,
we would appreciate it.
Mr. WILLIAMS. If someone can provide our association with the

wherewithal to buy transcripts. This association has no such money to
buy transcripts.
Senator LAXALT. We understand that.
Senator Kennedy, would you please proceed.
Senator KENNEDY. I have no more questions.
I think it is regrettable that your views were not considered.
But quite frankly, I think because of that to basically indict the vari-

ous groups that commented and who did testify—to give a general
indictment without specificity about the nature of the exclusion to
which you have testified—I find has very little meaning as far as this
Senator is concerned. It may have meaning for others, but I find it has
very little meaning for me.
Mr. WILLIAMS. I respect your views.
Senator LAXALT. As a matter of general information, were there any

comparable groups funded at all or were you standing by yourself in
the course of these proceedings?
Mr. WILLIAMS. Since we had no knowledge of the funding we have

no way of giving an answer to that.
Senator LAXALT. Do you have any estimates on what it cost your

people for these proceedings?
Mr. WILLIAMS. Not at this time.
[Supplemental statement by Mr. Williams:]
I do wish to make one additional statement for the record.
The committee should also be aware that at the conclusion of the session at

which I testified, Mr. Arthur M. Angel of the Federal Trades Commission stated
1 See supplemental statement submitted by Mr. Williams below declining to provide de-

tailed information to the committee.

94-367-77----3
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to me that "you fellows know how to burn your bridges" or words to that effect

leaving the clear implication of a threat or reprisal against the funeral service

profession and the black funeral directors in particular. In my humble opinion,

this statement alone serves to corroborate my opinion, that the FTC proceedings

with respect to the funeral industry were biased, opinionated and to some extent

contrived by Commission staff.
With respect to Senator Kennedy's request that I review the transcript of the

proceedings, I wish to again announce that my clients the National Funeral Di-

rectors and Mortician's Association is impecunious and therefore I am unable to

take the time to read the voluminus transcript of those hearings.
I hope that, at least for some members of the panel, our testimony was helpful.

In any event, I always appreciate the opportunity to express views on matters of

public policy.

Senator LAXALT. For the purpose of the record, I would like to read
in the recipients of awards in funeral proceeding, which according to
the testimony was pretty much an advocacy situation in support of the
FTC position.

Continental Association of Funeral and Memorial Societies $18,-
170; Consumer Affairs Committee, Americans for Democratic _Action
and the National Council of Senior Citizens, $18,139; California Cit-
izens Action Group, $15,558; New York Public Interest Group, $11,-
740; Consumer Federation, $11,328; Arkansas Consumer Research,
$7,691; Central Area Motivation, $7,410; land Consumer Union, $3,980.
The staff indicates the Consumer Federation chose not to accept the

award after grant.
In view of the time, which precludes us from conducting hearings

after the session has started, I think we will have to recess here.
For those witnesses who have not been permitted to testify, we will

be in touch with you in an 'attempt to reschedule the conclusion of
these hearings during the course of the coming week.
Thank you very much.
I Whereupon, at 1 :05 p.m., the hearing was recessed.]



PUBLIC PARTICIPATION IN FEDERAL AGENCY
PROCEEDINGS ACT OF 1977, S. 270

TUESDAY, JUNE 21, 1977

U.S. SENATE,
CO313111 IhE ON THE JUDICIARY,

Washington, D .0 .
The committee met, pursuant to recess, in room 324, Russell Senate

Office Building, at 10 a.m., Senator James Abourezk (chairman of the
Subcommittee on Administrative Practice and Procedure) presiding.

Present: Senators Abourezk, Thurmond, and Laxialt.
Staff present: Charles Ludlam, counsel, of the Subcommittee on Ad-

ministrative Practice and Procedure Jay Steptoe assistant coun-
sel, of the Subcommittee on Antitrust and Monopoly Robert Lyon,
minority counsel and Dick Moore, minority counsel.
Senator ABOUREZIK. The hearing will come to order.
At the meeting last week we were unable to hear from all of the

scheduled witnesses. We have scheduled this hearing to complete the
committee's hearings on S. 270. As with the hearing last week, this
hearing is being held in the main committee, where S. 270 has been
pending since it was favorably reported by the Subcommittee on Ad-
ministrative Practice and Procedure on May 3, 1977. This is the fifth
day of hearings on S. 270 this session.
Our first witness will be Mr. Jonathan Sloat of the Grocery Manu-

facturers of America.

TESTIMONY OF JONATHAN SLOAT, GROCERY MANUFACTURERS OF
AMERICA, INC., ACCOMPANIED BY GARY J. KUSHNER, STAFF
COUNSEL, SCIENTIFIC AFFAIRS
Mr. SLOAT. Mr. Chairman, the Grocery Manufacturers of America

is a trade association for the Nation's leading producers of food and
related products sold to consumers and retail outlets.
I am Jonathan Sloat, vice president and legal counsel to the

association.
I am accompanied today by Gary Kushner, GMA staff cosimsel.
GMA has previously filed comments and recommendations regard-

ing S. 270 with the Subcommittee on Administrative Practice and
Procedure.1 Our appearance here today is in response to an invitation
of Senators Abourezk and Laxalt to participate in these 'oversight
hearings to review the public participation grants by the Federal
Trade 'Commission under the Magnuson-Moss Act in order to deter-
mine the desirability of extending similar authority to (other Federal
agencies under 8.270.
1 See part 1 of hearings at pp. 257-262.
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GMA has been an active participant in the FTC-propo
sed trade

regulation rule on food advertising under the Magnuson-
Moss Act.

On February 3 of this year, the then FTC Chairma
n testified before

this committee's Subcommittee on Administrative Pra
ctice and Pro-

cedure regarding the Commission's public participatio
n and. compen-

sation program, stating that, in his opinion, its benefits to
 Commission

proceedings are substantial. He then proceeded to ela
borate on how

successful, in his view, the program has been.1

Our testimony today will address the other side of the 
coin. Regret-

fully, the Federal Trade Commission is not compl
ying with clear

statutory mandates of the Magnuson—Moss Act regar
ding public par-

ticipation grants and is not even following its own publi
shed proce-

dures for processing such grants.
The Magnuson-Moss Act states that any person r

eceiving a grant

must be one who "has or represents an interest whic
h would not other-

wise be adequately represented in such proceedin
g." This language

clearly indicates the statutory intent that grants unde
r the Magnuson—

Moss Act are not intended to be given for testimo
ny which duplicates

other testimony in the proceeding.
Nevertheless, in connection with one issue alone in the f

ood adver-

tising proceeding, the relationship between food energy
 and calories,

the Commission made grants to 14 individuals or orga
nizations, 7 of

which were under the Magnuson-Moss Act. It may no
t come as a sur-

prise to you that all 14 of the recipients supported cert
ain calorie dis-

closure requirements proposed by the Commission for adv
ertisements

involving food energy.
In his testimony on February 3, the FTC Chairma

n suggested that

the best way to assure objectivity in grants contemplat
ed under S. 270

iwas to vest program authority n a single disintereste
d agency. In

other words, it should not be the agency which was poss
ibly going to

give the grant.
He expressed concern that, otherwise, there would be a te

mptation

on the part of individual agencies to steer funds away
 from groups

that opposed the agency. A more important consideration
, apparently,

as revealed by experience in the food advertising rule, is
 the temptation

on the part of the agency to steer funds to specific
 individuals and

groups that agree with the agency's proposals.
The Magnuson-Moss Act further provides that any recipi

ent must

be a person who "is unable effectively to participate in such p
roceeding

because such person cannot afford to pay costs of making o
ral presen-

tations, conducting cross-examination, and making rebutta
l submis-

sions in such proceeding."
In the February 3 hearing, Senator Thurmond brought out th

e fact

that the FTC had given a number of grants under the Mag
nuson-

Moss Act to Consumers Union, an organization with an annu
al bud-

get of over $16 million. Responding to the Senator, the FTC Chairm
an

attempted to justify such grants by stating that he does not fee
l that,

Magnuson-Moss grants should be limited to applicants who ar
e "in-

digents" but that they may appropriately be given to anyone who
, in

the Commission's view, might not otherwise be willing to participa
te

in the proceeding.2

1 See part 1 of hearings at pp. 4-44.
2 ee part 1 of hearings at p. 10.
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In other words, the Commission, in effect, has changed the test from
the statutory test of not being able to afford to participate, to its own,
test of not otherwise being willing to participate.
Senator LAXALT. May I ask a question in that respect?
Are you speaking in terms of the financial adequacy or inadequacy

of the particular firm involved or the group being represented?
Mr. SLOAT. The financial adequacy—not being able to participate—

those words. To pay the costs of participation.
This rather astonishing reinterpretation by the Federal Trade Com-

mission of what appears to be a clear congressional mandate should
not only be clarified with respect to future Magnuson-Moss grants, but
the question of financial eligibility requirements should be spelled out
in detail with respect to grants by other agencies under S. 270. In other
words, this shows a clear problem.
Surely, there must be some middle ground between giving grants to

organizations with multimillion-dollar annual budgets and limiting
the program only to applicants who are indigents.

Senator ABOUREZIK. May I stop you there for a moment?
Consumers Union, from what I 'mow of it, is a public interest group

that tests different products and advises the public on whether or not
they believe, to the best of their objectivity, these are good or bad
products. If they have a $16 million budget and if they are indeed a
nonprofit organization which I am led to believe they are, if they
spent it all on those kinds of things, then that does not necessarily
make them rich.
I am curious to know why you keep bringing up this large budget

thing; it does not mean that is profit to them. They may be just as
penniless as I am.
Mr. SLOAT. I know that corporations like Lockheed have lost mil-

lions of dollars, too. I do not think Lockheed would be considered this
kind of "public applicant." Just because an organization decides to
budget its multimillion-dollar income for some other purpose and be-
cause it may be losing money—I understand Consumers Union said
they lost money last year—should be no reason to give them public
participation grants of $7,000. This is especially so when, as I under-
stand from reading their report, they use almost $5 million for pro-
motional purposes for the magazine.
Senator ABOUrREZR. I think Lockheed, perhaps, is a corporation or-

ganized for profit, whereas Consumers Union is not organized for
profit. I think that would be the distinction.
Senator LAXALT. Isn't the point whether or not the given group has

the financial means to be represented?
Mr. SLoAT. I would think so. That is what the statute—
Senator LAXALT. Isn't that what you are contending here?
Mr. SLOAT. Exactly.
Senator LAXALT. Groups like Consumers Union do have the financial

wherewithal to come in and make a representation on their own with-
out needing public funds to support that effort. Isn't that the point
that you are making?
Mr. SLOAT. That is exactly the point. And it is their decision what

they want to use those funds for. If they want to use them for promot-
ing the magazine instead of appearing at an FTC proceeding, I
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taise the question, is that an appropriate reason, therefore, to give
them additional money.
I think the point also can be made, as the Senator pointed out, they

are a nonprofit organization. If that is correct, this is, in effect, giving
them a double benefit. They are tax exempt now. Then they also would
get an additional public participation fund.
So, they get two benefits, which is beyond what a business partici-

pant would get.
On this point of the eligibility requirements under the Magnuson-

Moss Act, a further point the act is that the act specifically limits
public participation grants to persons who cannot afford to pay the
costs of three types of participation. The act is very clear on this. The
three types are: making oral presentations, conducting cross-examina-
tion, and making rebuttal submissions. Those are all from the statute.
Other forms of participation, such as merely filing statements with

the Commission, are not included. Nevertheless, 2 out of 10—one-fifth,
20 percent—of the recipients of Magnuson-Moss grants in the food
advertising rule merely filed statements for the record and thus did
not meet the participation requirements for persons receiving grants
under the act.
Again, this is an area which we believe should be clearly spelled out

in connection with grantmaking authority contemplated under S. 270.
A third point: the FTC is not adhering to its own published pro-

cedures for processing applications for grants under the Magnuson-
Moss Act. One consideration which has been agreed on by all who have
testified on S. 270 is the importance of trying to achieve maximum
objectivity in the decisionmaking process on grant applications. This
would certainly rule out allowino.

b 
staff attorneys working on a partic-

ular proceeding to participate in the determinations as to which grant
applications should be funded.
In his testimony on February 3, the then FTC Chairman suggested

assigning this authority to a separate, disinterested agency in order to
obtain such objectivity. 1

However, I think it is only fair to point out that there is much the
FTC could now do in this regard which it is not doing, including fol-
lowing its own published procedures for processing grants under the
Magnuson-Moss Act.
The procedure for handling Magnuson-Moss grant applications

is set forth in section 1.17 of these regulations which are found in
title 16 of the Code of Federal Regulations. 2

Section 1.17 provides that the presiding officer in a given rulemak-
in.:, proceeding, "shall consider applications for compensation filed
under this section and forward initial findings to the Director of the
Bureau of Consumer Protection * * *"
The regulations then provide that the Director of the Bureau of

Consumer Protection "shall review applications and initial findings
of the presiding officer and determine in his discretion to what .extent
compensation shall be authorized under this section."
There is no mention made in the FTC's published regulations of any

participation in the decisionmaking process by staff attorneys directly
involved in the rulemaking proceeding.

I See part 1 of hearines at p. 6.
2 See part 1 of hearings at pp. 372-373.
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In response to a recent inquiry by a House Appropriations Sub-
committee, the FTC revealed that not only does the presiding officer
make recommendations—not findings, but recommendations—in re-
(Yard to funding grant applications, but that he does so only after con-
sultation with the staff attorneys working on the matter, who are en-
titled to include their concurrences or dissents—that's in quotes—with
the recommendation of the presiding officer.'
In addition, the matter is then—according to the FTC's answers to

the House Appropriations Subcommittee—reviewed by an "ad hoc"
review group. This is the first time we heard about that group. It in-
cludes a number of additional personnel from the Bureau of Consumer
Protection, which is the bureau making the decisions, including, usu-
ally, the supervisor of the staff attorneys working on the rule.
So, there we have, in the published procedures, we have the presid-

ing officer and the Bureau Director making the decision—just two peo-
ple. But, in the answers to the House Appropriations Committee, they
point out that everybody involved in the rulemaking proceeding gets
in on the act, including the attorneys, their supervisor, and other peo-
ple from the Bureau of Consumer Protection.
This procedure would seem to encourage the kind of abuses pointed

out earlier where the staff gives public participation funds to compen-
sate witnesses who support the agency's proposals.
One well might ask, why is it the Commission has not seen fit to spell

out their actual procedures until they received the congressional in-
quiry, rather than operating behind the abridged version of the pro-
cedures published in the Commission's regulations.
My fourth point is this. The Magnuson-Moss Act fails to guard

against FTC staff excesses such as writing prepared statements for
delivery by ostensible public witnesses. Although the Magnuson-Moss
Act authorizes the FTC to make public participation grants to per-
sons wishing to participate in the proceedings, it does not prevent the
FTC from bringing in other ostensible public witnesses and compen-
sating them out of regular FTC budget money.
Thus, the FTC has two methods of funding witnesses who support

the Commission's rulemaking proposals.
I might just add parenthetically that, if S. 270 were passed in its

present form, the FTC would have still a third method for funding
public witnesses.
During the February 3 hearings, Senator Thurmond brought out

the fact that the FTC had written virtually the entire statements of
some witnesses in the food advertising proceeding.2 This was proved
conclusively by the fact that, in the case of at least three witnesses,
there statements were virtually identical.
To participants in that proceeding, however, it was apparent from

a number of indications that the FTC staff had been involved in the
preparation of the testimony of other witnesses who were compensat-
ed by the Commission.
Although the presiding officer allowed cross-examination to prove

that the FTC staff had, in fact, written the three statements that were

1 Reference is to House Appropriations Committee hearings on State, Justice, Com-
merce, and Judiciary for fiscal year 1978; include pp. 211-214 beginning with "Qualify-
ing for Public Rulemaking Participation."

2 See part 1 of hearings at pp. 13-15.
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virtually identical, he did not permit examination into the extent
of collaboration by the FTC staff with other witnesses.
This issue, therefore, raises important questions not only with re-

spect to the relationship between compensation received by witnesses
under the Magnuson-Moss Act as against compensation received from
regular FTC appropriation funds, but also the propriety of staff col-
laboration with witnesses receiving compensation under both
programs.
In any event, it makes a mockery of rulemaking proceedings for

agency staff to bring in ostensible public witnesses and independent
experts to present testimony which has been written for them by the
FTC staff. This is so, regardless of which funding mechanism is be-
ing used to compensate such witnesses.
A clear congressional mandate to put a stop to such staff excesses

would seem to be in order. In this connection, it is relevant to note that
the Consumer Product Safety Commission, in recently establishing
its Office of Public Participation, specifically provided that the office
"may provide guidance as to the availability of Commission data and
expertise, but shall not in any way prepare or assist in preparing
the comments or testimony of participants in Commission proceed-
ings."
That language is in quotes.
We would urge that such limitation be made applicable to the FTC

staff handling specific trade regulation rules and applicable regardless
of the funding mechanism which happens to be used for the witness.
We did, as I mentioned, provide a statement in these proceedings

previously, with certain recommendations regarding S. 270. In regard
to our testimony today, we have three further recommendations.
One, in order to avoid unnecessary and repetitive duplication of

testimony, Federal agencies should not be authorized to give public
participation grants to individuals or organizations who represent an
interest already represented in the proceeding by the agency staff.

Two, 
any agency authorized to give public participation grants

under S. 270 should be required to set up a separate office of public
participation, as the Product Safety Commission has done, and estab-
lish, procedures which will insulate the decisionmaking process on
grant applications from the staff attorneys directly involved in the
agency proceeding in respect to which such grants are sought.
Three, Federal agency staff should be prohibited from preparing

testimony used or comments for submission by other persons in the
agency's proceedings. This requirement is particularly germane to
S. 270 since most rulemaking proceedings are so-called notice and com-
ment proceedings and it would be impossible to ascertain in such a
proceeding whether a statement submitted in response to a solicitation
for public comment had actually been written by an agency staff mem-
ber soliciting the public comments, and submitted for the 'record
through some other person.
We submit that such ventriloquist advocacy is an improper use of

Federal funds.
That concludes my prepared statement, Mr. Chairman.
Senator ABOTTREZK. Thank you, Mr. Sloat.
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Your experience on which your testimony is based is limited to this
one particular rulemaking proceeding? Or have you had more than
that?
Mr. SLOAT. No, just this one. The Magnuson-Moss Act is only 2

years old, and this was one of the first.
Senator ABOUREZK. It was a proposed rule by the FTC to require

grocery manufacturers to advertise the number of calories on each
package or can?
Mr. SLOAT. That is just one issue of many in the proceeding.
Senator ABOUREZK. There were other issues in advertising regula-

tions?
Mr. SLOAT. It is a comprehensive proposal to regulate advertising on

nutrition of food products.
Senator ABOTJREZK. You objected to the proposed rule, obviously.
Mr. SLOAT. We felt that it would not be effective in terms of con-

sumer education.
Senator ABOUREZK. On what grounds would it not be effective?
Mr. SLOAT. I am not expert on adverising. But when you think

of putting in a 30-second ad that makes a claim for food energy that
the energy comes from calories, and there are x number of calories
in a y size serving of this food, and try to crowd that additional
information into a 30-second ad, then you are doing two things. One,
you are turning viewers off; they are not involved in a consumer edu-
cation kind of attitude. Second, when you try to crowd that additional
information on top of the message which the advertiser is trying to
get over, what happens is that nothing gets across to the consumer.
They tune out the whole message; there is too much there.
Senator ABOUREZK. They were requiring what: the calorie count?
Mr. SLOAT. There were two requirements. If a food ad said that this

food will give you energy to start off the day right, and had a picture
of the food—orange juice or whatever—then on top of that in the
ad you have to have a statement that the energy is provided by calories
and that x number of calories are contained in a y size serving.
The result of that is that the consumer just tunes the whole thing

out.
Senator ABOUREZK. But they were only asking for the amount of

calories and nothing else to be put on it?
• Mr. SLOAT. Plus the statement, the energy and calorie relationship;
two requirements.

Senator ABOUREZK. How would that have appeared? I guess I do
not understand the relationship between the two.
Mr. SLOAT. The statement in the ad that the energy comes from

calories—No. 1. And then, there are x number of calories in a y ounce
serving of this product.

Senator ABOUREZK. And did they ask you to do it by voice, on a TV
commercial, or could you put a banner there?
Mr. SLOAT. This is what the hearings are about. They would like

to have both. Our feeling is that neither is going to be effective. The
whole advertising becomes ineffective, for the product as well as the
nutrition message.
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Senator ABOUREZK. I just wanted to get an understanding of what
it was and why you were opposed to it.
Then your complaint about the Magnuson-Moss Act about public

participation was that the FTC staff people, you believe, wrote state-
ments for witnesses who were in the favor.
Mr. SLOAT. This was admitted by the witnesses.
Senator ABOUREZK. They admitted it publicly?
Mr. SLOAT.•
Senator ABOUREZK.. And you also objected to someone such as Con-

sumers Union getting $7,000 for submitting testimony or whatever
they submitted, in view of the fact that they have a $16 million budget.
Mr. SLOAT. Yes, sir.
Senator ABOUREZK. If you deprived consumer groups or individual

consumers of any kind of public participation funds in rulemaking
proceedings, would there be anybody, really, on the other side to repre-
sent what is considered by a lot of them as the public interest as op-
posed to the private interest, which you represent?
Mr. SLOAT. I am glad you asked that question to clarify our position.

Our position is not that we are opposed to public participation grants.
What we are objecting to is the failure of the Commission to follow

a clear congressional mandate which we believe to be in the statute. I
think it is putting up a strawman to say, "Well, if you don't give it to
Consumers Union, then you have to limit it to indigents." That is not
what the statute says, but that is the strawman that they put up.
Clearly, if somebody does not have $7,000—if there is a consumer

group, say, with a $50,000 annual budget—which some of the smaller
consumer groups have—and they need $7,000 to participate, if the
other participation requirements are met in the statute, then we would
say they should have the $7,000.

Senator ABOUREZK. You do not have any objection to the public par-
ticipation provisions of the Magnuson-Moss Act, then, if it were fol-
lowed to the letter? Is that what you are saying?
Mr. SLOAT. That is correct.
Senator ABOUREZK. Are you saying you are opposed to S. 270 on the

grounds of the way it is written, or that you are afraid it might be
violated once it is passed into law?
Mr. SLOAT. As I understand the purpose of these hearings, it is to

focus on Magnuson-Moss as the prototype for possible S. 270 funding
for all agencies. The concern we have is that the FTC is not now fol-
lowing Magnuson-Moss, No. 1, and they should. No. 2, S. 270 is broader
than Magnuson-Moss and lends itself to more abuses even than Mag-
nuson-Moss despite the narrower language of Magnuson-Moss.

Senator ABOTTREZK. The purpose of these hearings is to consider tes-
timony on S. 270, which might include the Magnuson-Moss experience.
So. it is not directed entirely to the Magnuson-Moss Act.
What we are trying to do is find out whether the passage of the bill

is justified or not. That is the purpose of the questioning that I am try-
ing to direct toward you.
Do you think 5.270 should be passed, should not be passed, or should

be passed with amendments; or what?

I See part 1 of hearings at pp. 13-18, and 43. See below at pp. 48-50.
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Mr. SLOAT. I think it is up to the Congress to decide whether the bill
should be passed. Our feeling is that, if it is passed, it should have in it
clear language on these points, which we have shown by experience
are not being followed in Magnuson-Moss, which is similar to it.
Senator ABOUREZK. What,' about the provisions in S. 270 which

clearly set out that staff attorneys who are working on the case itself
cannot take part in the payback provision, providing attorneys fees
and help for groups or individuals who cannot afford them? 1
Mr. SLOAT. I am not clear that that is in the statute right now.

Clearly, if it is, I have forgotten that unless it is an amendment to the
original bill.
I think that you need to go further than that—
Senator ABOITREZK. What would you do?
Mr. SLOAT. I think, clearly, the FTC staff—for starters—should be

prohibited in the statute from writing statements for witnesses. I
think they should be excluded as much as possible from the decision-
making process. Right now, the FTC, despite their denials, by the
way 
Senator ABOUREZK. Who ought to be excluded?
Mr. SLOAT. The staff working on the case.
Senator ABOUREZK. Obviously, the final decision comes from the

Commission itself with recommendation by their staff.
How would you do it otherwise?
Mr. SLOAT. I believe that the final decision does not come from the

Commission; it comes from the Bureau Director.
Right now—
Senator Ai3otrizEziK. For the rulemaking ?
Mr. SLOAT. On the grant applications, the final decision 
Senator ABOUREZK. No, no; I am talking about rulemaking. We are

talking about two different things.
On grant applications, you are saying what now?
Mr. SLOAT. That the staff attorneys working on the case should

not be involved in decisionmaking process on whether to give those
grants or not other than to provide information as to whether this
kind of testimony will be provided by somebody else. But to be in-
volved in the whole decisionmaking process and to make concurrences
or dissents.
I even question whether the presiding officer, frankly, should be in-

volved in making recommendations. He is supposed to be a neutral,
objective, judge-type person.
I would like to say for the record, by the way, that the presiding

officer in our case
' 
I think, has been very good in that respect. He has

tried very hard to be impartial.
Senator ABOUREZK. Let me read page 18 of the committee print of

S. 270, line No. 3 :
No determination under this subsection shall be made by any office, bureau, or

other division of an agency having responsibility for the presentation of the
case or the initial decision or recommendation in any proceeding to which this
section applies, except that agency personnel and hearing examiners in any such
proceeding may provide relevant information with respect to such determina-
tion.

1 Section (e) (6) of committee print in the appendix at p. 102.
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Mr. SLOAT. That language just goes to the question of—as I under-
stand it—determining whether an application will be granted or not.

It does not go to the question of other participation which the staff
might have such as them writing a statement for that witness.
Senator .kBOUREZK. No; this particular section does not.
I wanted to read you the section about whether or not staff attorneys

working on a rule determine attorneys fees or witness fees; they don't
under this bill.
Mr. SLOAT. I think that would be an improvement.
I might just point out that the FTC has a similar kind of language

but they do not follow it, at least according to their own 
Senator ABOUREZK. Well, we have a law against murder. A lot of

people don't follow that. But you do not throw out the law on murder.
Mr. SLOAT. No; but it has to be as tight as possible.
Senator ABOUREZK. Well, I agree with that.
I think we ought to find out what our objectives are.
Just to summarize, your position is that, if the language were tight-

ened up and if—in fact, I would suggest that if you think the FTC
under the Magnuson-Moss Act is violating the law as written, I think
that you and other groups that believe the same way ought to
get together and take them to court on it. They are obligated to follow
the law just like everybody else is.
Mr. SLOAT. I understood these were oversight hearings sort of on

that issue. That is why we are here to testify.
Senator ABOUREZK. No, no; this hearing is a legislative hearing on

this specific piece of legislation.
I am just saying that if you think—if you are absolutely convinced

that your interests are being damaged by the FTC breaking the law,
then I think you ought to take them to court—you and other groups.
If you were an average citizen, it would be ridiculous for me to suggest
that because you probably would not have the money to do it. But I
think business groups who think they are being injured ought to get
together and do that kind of thing..
What we are trying to determine here, as I said before, is whether

or not S. 270 ought to be passed or ought not to be. That is the specific
purpose of these hearings. It is not an oversight hearing on what has
happened with Magnuson-Moss.
I do not know where you got that understanding, but I think it was

misrepresented.
Mr. SLOAT. That was what was told us when we were asked to testify.
Senator ABOUREZK. It was misrepresented to you somehow then.
I just want to summarize what I believe to be your position.
You would have no objection to passage of S. 270 if, No. 1, the staff

could be prevented from writing testimony for witnesses. No. 2 
Senator LAXALT. Just a second, I do not think that—
Senator ABOUREZK. Well, he can correct me.
Senator LAXALT. I want to make certain that the record is right.
Senator ABOUREZK. He can correct the record.
Senator LAXALT. All right.
Senator ABounEzic. No. 2, you want to make certain that the agen-

cies do follow the law once it is passed.
Mr. SLOAT. I am not sure when you say "we have no objection."
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Our position is that, if S. 270 is passed, these requirements should
be in it, among the others that I mentioned. We also had, as I recall,
four recommendations in the statement we previously filed with the
committee.
Our comments were filed March 3 in a letter to Senator Kennedy in

which we set forth—actually 10 points which we suggest considering.1
Senator ABOUREZK. Well, if we took care of your problems, then you

would not have any objection to the passage of the bill?
Mr. SLOAT. And it was clear the agencies were following the lan-

guage—
Senator ABOUREZK. You know, if
Mr. SLOAT. I think oversight hearings the first couple of years

are very important.
Senator ABOUREZK. I think that is a good idea on any legislation;

I agree with you there.
Mr. SLOAT. One of the concerns we have is that S. 270 would apply-

to adjudications and to court proceedings. We have real concerns
about both of those, which go beyond the rulemaking powers 

Senator ABOUREZK. Why do you object to them being involved in
adjudications?
Mr. SLOAT. Well, it is not clear that, if you had a criminal pro-

ceeding—maybe this is farfetched—that the prosecutor could not go
out and get a public participant to come in and testify against the
defendant.

Senator ABOUREZK. What's wrong with that?
Mr. SWAT. Well, it is also not clear that the prosecutor could not

write that person's testimony for him.
Senator ABOUREZK. Well, I do not think you can do that in a court

case.
Mr. SLOAT. I would hope you could not do it.
Senator ABOUREZK. If you are caught doing that in a court case, I

would say you are in deep trouble.
Mr. KUSHNER. Senator, if I could add one thing.
First of all, as our comments of March 3 reflect—and I would be

glad to provide additional copies if that would be of any assistance—
we have several problem areas with S. 270 as drafted. We have no
problem with the principle that there should be increased participa-
tion by the public. In fact increased participation may well lead to
better decisionmaking in rulemaking proceedings.
If I may respond to one of our several points, which is the one that

has just been mentioned with respect to adjudications.
There are many adjudications in Federal agency proceedings that

are not at all dissimilar to a prosecution in a criminal trial. In fact,
many of the agencies' attorneys refer to themselves as prosecutors im
adjudication.
Let me use the example of a criminal trial. In a criminal trial, you.

have a prosecutor and you have a defense attorney. Adding public par-
ticipants in an adjudication would be very similar to adding two or
three more prosecutors who are then prosecuting the case and forcing
a defendant to defend himself in the case from more than one flank,
more than two flanks, but from several different flanks.

I See part 1 of hearings at p. 257.
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In a rulemaking proceeding, on the other hand, it is important that
the facts come into the record and that the facts are established and
that, upon these several different facts, we can make a rule that will be
of prospective and general application. That it important, we believe.
In adjudications, we would have three, four, five parties who are in-

tervening in a proceeding of specific applicability to one defendant
who is now facing several different prosecutors.

Senator LAXALT. I would like to compliment you on this statement.
It is very helpful to me and I think to the other members of the com-
mittee.
Mr. SLOAT. Thank you.
Senator LAXALT. While, in theory, it may be well for you to bring

a proceeding against the FTC, as a practical matter it presents a bit
of a difficulty in suing the judge who is going to be passing on your
proceeding; does it not?
Mr. SLOAT. It certainly does.
Senator LAXALT. Wouldn't it be far more practical, if you are think-

ing in terms of the act not being followed and looking for an objective
group, to go out and fund an intervening law firm and have them file a
proceeding against the FTC to see whether or not they are complying
in the interest of the public with the provisions of Magnuson-Moss?
If you are looking for an independent, objective-type law firm, of

the type that is being enlisted in Magnuson-Moss and which is the sub-
ject of S. 270, isn't that what it is all about?
Mr. SLOAT. Yes; it is. Actually, Magnuson-Moss provides for that

kind of funding. There is such a person now involved in the food pro-
ceeding who is doing a pretty good job. In fact, it raises some question
as to why they need other consumer organizations in addition to the
main one that was contemplated by the act, who is being funded and
doing a good job.

Senator LAXALT. Tell me
' 

in terms of numbers, how many people
does your group represent in this country?
Mr. SLOAT. Approximately 150 food manufacturing companies.
Senator LAXALT. And in terms of employment? Do you have those

numbers?
Mr. SLOAT. We could provide that for you.
Senator LAXALT. It is not that important.
I would like to summarize what my understanding of your testi-

mony is.
First of all, I think, in respect to whether or not we do anything

with 5.270, you felt that that was up to the Congress?
Mr. SLOAT. Yes.
Senator LAXALT. You do not take a position per se on that? If we do

pass it, you want it cleaned up in the manner which you suggested?
Mr. SLOAT. That is correct.
Mr. KUSHNER. I think we have taken a position, Senator-
Senator LAXALT. Are we on the same side?
Mr. KUSHNER. We are on the same side. I think we have taken a posi-

tion. Our comments, which are quite detailed, reflect that.
I think, as you have clarified, that if the bill is "cleaned" up, then we

could probably support it. The question is whether or not the bill, as
presently drafted, could ever be adequately "cleaned" up.
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Senator LAXALT. Now, detailing the objections, I gather that we
feel that public participation should be limited to those groups who
cannot otherwise afford to be represented themselves?
Mr. SLOAT. Yes, which means more than just indigency.
Senator LAXALT. I recognize that, but that is your basic premise; is

it not?
• Mr. SLOAT. Yes.

Senator LAXALT. Your own experience with FTC has indicated that
very often groups come in who have the financial means to properly
conduct that representation on their own without public funds.
. Mr. SLOAT. That is correct.

Senator LAXALT. Is that the essence of your statement?
Mr. SLOAT. Yes.
Senator LAXALT. Then I gather your statement is the intent of that

act, as should be the case in S. 270, is that whoever is brought
in should be somewhat objective.
Mr. SWAT. Yes.
Senator ABOUREZK. Will the Senator yield?
Senator LAXALT. Yes.
Senator ABOUREZK. You mean the 
SenatorLAXALT. The intervening law firm. I am speaking princi-

pally of the law firm that is going to be hired as a result of grant ap-
plication. It should be objective.
Senator ABOUREZK. The law firm ought to be objective?
Senator LAXALT. Yes, objective in terms of the FTC and objective

in terms of trying to represent the people out there who are not other-
wise being represented in the proceeding.
Mr. SLOAT. It is a public participation grant as I understand it.
Senator ABOUREZK. Yes; but they can hardly be objective; they

would have to take a position.
Senator LAXALT. They would have to take a position in connection

with their constituency, but they—let me rephrase it.
They certainly should be free of the influence of FTC; should they

not?
Mr. SLOAT. Yes.
Senator LAXALT. They should be independent of the influence of

FTC.
Mr. SLOAT. That is the point; yes.
Senator LAXALT. And they should not be an added arm, an addi-

tional muscle for the agency.
Mr. SLOAT. That is correct.
Senator LAXALT. I gather from your statements and what you have

indicated here today, your experience is, rather than the intervening
program resulting in there being additional representation for people
out there in the country who are not otherwise being represented, what
has happened, as a practical matter, is that these folks come in on the
side of the agency in support of the rule and regulation.
Mr. SLOAT. That is the way it has worked out, certainly.
Senator LAXALT. This has been carried to the point where they have

even been active participants in preparing the agency's case.
Mr. SLOAT. That is correct.
Senator LAXALT. Purportedly disinterested witnesses were not.
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Mr. SLOAT. That is correct.
Senator LAXALT. Purported public witnesses who, in fact, are not.
Mr. SLOAT. That is correct.
Senator LAXALT. Enlisted by the agency.
Mr. SWAT. And this is happening under both programs: Under

Magnuson-Moss and under their own budget funds. They are the same
kinds of witnesses. They all come in and provide testimony supporting
the rule.

Senator LAXALT. And you object, I gather also, to the selection proc-
ess by which the agency goes out and theoretically selects a disinter-
ested group there who is going to watch the whole proceeding, includ-
ing the agency.
Mr. SLOAT. I do not know whether they go out and select people un-

der the Magnuson-Moss grants as distinguished from their own appro-
priation funds. They do not make much distinction between the two;
so, it may be an academic point. I do not know, for a fact, that they
have crone out and gotten public participation witnesses under Magnu-
son-AToss. They certainly do do it under appropriation funds.1
The two kinds of witnesses do tend to just duplicate the testimony.

You know, when you have three witnesses making the same statement,
you could not have much more duplication than that.
We have no objection to their going out and getting witnesses. Con-

gressional committee staff are assigned by the chairman to go out and
get viewpoints of people who can provide useful information. The staff
goes out and does that. The witnesses come in and give their views.

Staff does not go out and write their testimony or say, "Here's what
we want you to say," and write the words for them and then have the
person come in and testify and not tell anybody that the staff has
written them.
The FTC tried very hard not to let us find this out, by the way, and

not to let us cross-examine. We made such an issue out of it that they
had to let us. The presiding officer did let us cross-examine with re-
spect to those three witnesses. He would not let us cross-examine with
respect to other witnesses where the same thing appeared to have been
happening.

Senator LAXALT. I gather you object, too, and have grave reserva-
tions about the selection process. It has been suggested in other hear-
ings that the selection process, if we go to intervening attorneys,
should be an independent group, independent entirely of the agency.
Do you agree with that as a concept?
Mr. SLOAT. That would be desirable. I think there are certain re-

quirements that you should not duplicate or overlap other testimony.
So you have to compare that with what the proposed witness would
come in and say.

Senator LAXALT. I mean in terms of the law firm that is eventually
selected to participate.
How does it make any sense for the agency over which this law firm

is supposed to be watching and overseeing the objectivity of the pro-
ceeding, protecting the interests of the people not otherwise repre-
sented—how does it make sense for the agency to select its own law
firm?
Mr. SWAT. Well 

1 See p. 56.
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Senator LAXALT. Select its own watchdog?
Mr. SLOAT. I do not know how this happened in the food case. To be

candid with you, in this case the law firm that was selected to do the

primary consumer representation has, I would say, not been a tool of

the Federal Trade Commission. They have had their own independent
views. They have agreed with the Commission and disagreed with us

on some issues, and agreed with us and disagreed with the Commission
on some issues.
They have attempted to do a very responsible job. They are not the

only consumer representatives, though, that either receive grants
under Magnuson-Moss or, I believe, under the FTC's appropriation
funds. Other consumers groups also are brought in. I question how
much contribution they have made; overall, it may be some contribu-
tion possibly.
Senator LAXALT. There were some 14 groups represented; were

there not?
Mr. SLOAT. Yes, there were 10 under Magnuson-Moss, 7 of whom

were on one issue alone.
Senator LAXALT. I see.
In relation to those funded under Magnuson-Moss and the others,

was there any difference in the type of representation; would you say?
Mr. SLOAT. Well, there is a lot of duplication.
Senator LAXALT. There is duplication?
Mr. SLOAT. Yes.
Senator LAXALT. But in terms of your position, were they for or

against you?
Mr. SLOAT. They are all in favor of the rule in some way or other.1
Senator LAXALT. That apparently is how this is coming out, not only

from your testimony but from other testimony: whoever is selected
here eventually comes down in favor of the rule or regulation of the
agency.
Mr. SWAT. That is correct, and that's—
Senator LAXALT. We have not yet found one where they have come

in and said, "Listen, we don't think this rule is necessary at all. Or,
if so, it should be amended or modified in some respect."
As I say, it eventually comes down as an added arm and added po-

litical muscle on the part of the Agency.
Am I misstating your conception as the result of your own experi-

ence?
Mr. SLOAT. This is exactly what has happened.
There were some applicants that were not granted. I do not know the

reasons why they were not granted; we are not privy to that process.
Senator LAXALT. Were they for or against the rule?
Mr. SWAT. I do not know.
Mr. Collier submitted a table in his testimony on February 3 which

listed all the grants that were funded and those that were rejected.
Senator LAXALT. I have a closing observation.
Considering the difficulties you personally experienced with just the

FTC and considering the fact that S. 270 would expand itself across
all the agencies, isn't your impression that this is going to create -prob-
lems that we cannot even conceive of in connection with administra-
tion and objectivity?

1 See pp. 50-51.
94-367-77-4
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Mr. SLOAT. I think it is opening a Pandora's box of problems, par-
ticularly when you consider the fact that Magnuson-Moss is rulemak-
ing only, and that is probably the only legitimate place that this has,
in our view, and should not be extended to adjudication proceedings
or to court proceedings.
At least let's crawl before we walk and try the rulemaking and see

what happens before we just open up the whole thing and inundate the
courts with proceedings on how to handle this thing. If we go to court,
Senator, that is just going to add another burden to the court system
if we have to go to court all the time to make sure the Agency follows
its congressional mandates.

Senator LAXALT. Thank you very much, Mr. Sloat.
That is all I have, Mr. Chairman.
Senator ABOUREZK. Has the decision been made on that particular

rule yet?
Mr. SLOAT. No, it has not.
Senator ABOUREZK. So, you do not know how it will come out,

whether it will be adopted or not?
Mr. SLOAT. That is correct; we do not know.
Senator ABOUREZK. Is it your essential point that the FTC is stack-

ing the deck in favor of supporters of the staff's position on particular
rules?
Mr. SLOAT. I think that has been very clear from the record; yes,

sir.
Senator ABOUREZK. And they only fund favorable testimony?
Mr. SLOAT. That is correct.
Senator ABOUREZK. To your knowledge, have they ever funded un-

favorable testimony?
Mr. SLOAT. Saying "favorable" and "unfavorable" is a little oversim-

plified because some of the witnesses—I would not say all the people
they funded have favored all their proposals. But they have all
favored some of the proposals—favored the rule in general rather
than in all specifics.

Senator ABOUREZK. Well, they are not funding anybody who is
unfavorable?
Mr. SWAT. No.
Senator ABOUREZK. To your knowledge.
Mr. SLOAT. That is correct.
Senator ABOUREZK. It might be happening in other cases, but not

in yours that you know about.
Mr. SLOAT. That is correct.1
Senator ABOUREZK. Do you have any proof that the FTC knows in

advance what position on a particular rule an applicant will take?
Mr. SWAT. I believe that is stated in the application.
Senator ABOUREZK. What is?
Mr. SLOAT. The position the applicant will take.
Senator ABOUREZK. In the attorney's funding application?
Mr. SLOAT. Yes. I think it has to be because the act provides it shall

represent interests not otherwise represented. So, you have to know
what the interest is and what he is going to say and whether anybody
else is saying the same thing. So, that would have to be stated in the
application.

1 See pp. 50-51.
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Senator ABOUREZK. You are stating that it is laid out for them by
the FTC so they will know well in advance? 1
Mr. SLOAT. It would have to be in order to get the funds.
Senator ABOUREZK. You said something a minute ago that was in-

teresting to me. You said that the particular law firm that was sug-
gested by the FTC to represent the public interest was one that takes
an independent position.
Mr. SLOAT. Yes; in this case it has.
Senator ABOUREZK. They were funded under the Magnuson-Moss

Act; is that right?
Mr. SLOAT. Yes, they were.
I do not know whether the FTC selected them or they applied. I

think they are supposed to apply, so I assume they applied. And the
FTC agreed to make them the main consumer representative to do oral
testimony, cross-examination, and rebuttal, the whole thing which the
act contemplates.

Senator ABOUREZK. Senator Thurmond, do you have any questions
of this witness?

Senator THURMOND. Not at this time, Mr. Chairman.
Senator ABOUREZIi. I think that is all we have right now. Thank you

both very much.
Mr. Sloat, somebody just walked by and mentioned that there is no

place to state on the application the position you are going to take. I
just wanted to make sure whether it was or was not on here before you
leave.
Ms. SMITH. I do not believe it is on there.
Senator ABOUREZK. Pardon?
Ms. SMITH. I do not believe it is on there.
You do not have to state what position you are going to take.
You state your expertise, your knowledge, and your general area;

but you do not have to state which position you are going to take.
Senator ABOUREZK. You are Margery Waxman Smith?
Ms. SMITH. Yes, sir.

FEDERAL TRADE COMMISSION PANEL TESTIMONY BY MARGERY
WAXMAN SMITH, EXECUTIVE DIRECTOR, ACCOMPANIED BY
JAMES V. DeLONG, ASSISTANT DIRECTOR FOR SPECIAL PROJECTS,
BUREAU OF CONSUMER PROTECTION; WILLIAM DIXON, SPECIAL
ASSISTANT FOR RULEMAKING, BCP ; BONNIE NARADZAY, SPE-
CIAL ASSISTANT FOR PUBLIC PARTICIPATION, BCP ; ARTHUR
ANGEL, STAFF ATTORNEY, BCP ; AND STEVEN D. NEWBURG-RINN,
STAFF ATTORNEY, BCP

Ms. Smrrn. Mr. Chairman, I am Margery Waxman Smith.
Senator ABOUREZK. Ms. Smith, in your experience, does anybody

ever state their position in advance on those applications?
Ms. SMITH. I have never personally seen it on any applications.
Ms. NARADZAY. The reason we ask them to state their interest in the

proceeding is that we need to know if that interest is already being
represented.

1 See pp. 54-55.
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Ms. Smrrx. That is their interest, but not the position they are go-
ing to take on the rule.

NARADZAY. Right.
Sometimes they might state the position they want to take on the

rule, but-
Senator LAXALT. Don't they regularly do that!
MS. NARADZAY. Well-
Senator LAXALT. Statements indicate that they do this almost with-

out exception. They take strong positions philosophically, and they
even take some positions on a rule.
MS. NARADZAY. They take positions, but they change those positions

during the course of the proceedings. If they say that they want to
conduct a survey in order to represent their interest, they do not say
how they expect the survey to turn out.
Senator ABOUREM. Let me get to the heart of it.
The question really is, does the FTC know in advance what position

one of these applicants will take by virtue of either filling out the ap-
plication or otherwise?
Mr. DELONG. May I say something?
Senator ABOTIREZK. Would you introduce yourself for the record?
Mr. DELONG. I am James DeLong, Assistant Director for Special

Projects in the Bureau of Consumer Protection.
Part of the requirement under the statute is that the interest an

applicant represents not be otherwise adequately represented. When
someone files an application, we will routinely ask them what type
of thing they plan to do and what interest they represent, what types
of information they plan to introduce into the hearing and what types
of activities they plan to undertake.
In answering these questions people frequently describe what

their position is on the rule.
I might add, that in a twist that is somewhat different from Mr.

Sloat's point, the basic bias of the FTC has been against funding re-
dundancy. If someone simply says, "I represent a particular consu-
mer group and I want to endorse your rule in every particular," then
our inclination is to say, "Fine, send us a letter and that will do it."'
There is no point in spending money on that.
As a result applicants tend to try to distinguish themselves from

the Federal Trade Commission and show ways in which they disagree
with us, on either side. They may say, "We think your rule is not
stringent enough," or they may say, "We think you are neglecting
regulatory costs."
There is a reward in the process for distinguishing oneself from

the FTC staff position.
Senator ABOITREZK. Were you here when Mr. Sloat gave his testi-

mony this morning?
Ms. SikirrH. Yes.
Senator ABM:MEM. Were you able to hear that testimony?
Ms. SmrrH. Yes.
Senator ABouREm. In this particular rulemaking procedure that he

is referring to, were there three statements in favor of the rule that
were identical to each other, as he testified? 1
Ms. SMITH. I brought with me the presiding officer of that particu-

lar rule, Mr. William Dixon, who sat, obviously, at all the hearings..
1 See part 1 of hearings at pp. 13-18 and 48.
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Mr. Dixon you can answer that question better than I can.
Senator ABOUREZK. In this particular rulemaking proceeding that

-Mr. Sloat was talking about, were there three statements that were
identical to each other in favor of the rule?
Mr. DIxorr. Yes, sir.
That was an episode that I have discussed here previously. 1 The

sequence of events was that the staff interviewed these three expert
itnesses, prepared an interview report—one interview report to cover

• all three since they said that the witnesses had told them the same
• thing—and sent the interview report to the three witnesses, who veri-
fied that it was an accurate statement of their views.
Then, when it came time for these three witnesses, who were going to

• testify, to file their notice of the substance of their testimony, which we
require in advance, they all three virtually copied that interview report
word for word and sent it in as their notice of the substance of their

-testimony.
I could also add, though, that that was the written notification of

their testimony. None of the three actually read the statement at the
hearings. They delivered their testimony extemporaneously and then

• answered questions from all of counsel at some length.
Senator ABOUREZK. Now, were these three witnesses getting

Magnuson-Moss money?
Ms. SMITH. No.
Mr. DIXON. No, sir, they were not.
They had their actual expenses to travel to the hearing—travel and

per diem paid from the staff's witness fund, not from Magnuson-Moss.
Senator ABOUREZK. SO, the representation of Mr. Sloat, then, that

the staff went out and essentially wrote three identical statements for
these witnesses—would you agree or disagree with that representation
by Mr. Sloat?
Mr. DIXON. I would have to agree and disagree in a sense because it

it is as I related it. I went to great pains to make certain that all of
this was made clear on the record so that there would not be any doubt
about it. That is the way it took place.

Senator ABOUREZK. It was all on the record that that is the way it
took place.
Mr. DIXON. Yes.
And I departed from my usual rule in permitting counsel to even.

cross-examine on this particular aspect of their testimony to make cer-
tain that everything was clear on the record as to exactly what did
transpire.
Senator ABOUREZK. Well, now, from listening to Mr. Sloat's testi-

mony, I was led to believe that the FTC staff went out and found these

witnesses and directed them and told them what to say and wrote the
statements for them.
That is the impression I got from his testimony.
Mr. DixoN. Well, the slant I would put on it is just as I have said.

The staff interviewed these three witnesses on the energy calorie sec-

tion of the rule, wrote that one interview report, because the staff's

position was that all three of them took essentially the same position..

They sent the interview report to each of the three witnesses, who veri-

fied its authenticity. Then each of the three witnesses used that inter-

I See part 1 of hearings at pp. 13-18 and 48.
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view report as the substance of their testimony for meeting the pre-filing requirement.
So, what we had in front of us was three identical written state-ments; although, as I said, the witnesses stated their position extem-poraneously at the hearing and answered questions at considerablelength as to their positions.
Senator ABOTTREZIK. So, in essence, then, the representation ofMr. Sloat is not quite accurate, that it was a sort of setup deal. In effect,it was all in the public record; and that is just the way the witnesseswanted to do it. They were not coerced into it or talked into it in anyway.
Mr. DELONG. Yes; his representation is misleading.
I might add that we are in the process now of drafting a response to

senatorial inquiry on this, I believe from Senator Weicker. We will be
glad to send you a copy of the response.
Senator ABOUREZK. Please send it to the committee. I think we

should have it.1
Mr. DELONG. Basically, these were three distinguished physicians.

They were simply taking a position and the staff summarized it. Then
they opened themselves to cross-examination.
I think it might clarify matters if I said something about funding

witnesses in rulemakina proceedings. Mr. Sloat said we have two
methods of funding witnesses. Actually, there are three. We, like any
other Federal agency, have money to hire experts and consultants. In
the course of preparing a rule, we, of course, consult with experts. In
the course of developing a record in support of a rule, we have an obli-
gation to put their statements and their testimony on that record to
support what the agency proposes to do.
In addition, we do have a program where we will pay people simply

travel expenses to come testify.
Neither of those is at all involved in the Magnuson-Moss money.
Then, finally, there is this program of compensation for independent

public participants. These participants are funded under an entirely
different mechanism. It is an entirely different review process.
The first two methods, which involve regular agency-appropriated

funds, are pretty much under control of staff conducting the rule-
making. The public participation money is not.
Ms. SMITH. I would also add there have been many groups that have

received Magnuson-Moss funds which have opposed points of view of
the staff.
Mr. Dixon, who presided over the food rule, tells me that there were

several groups that came in with surveys opposing the staff, which
cross-examined staff witnesses quite severely, which had points of view
entirely different than the staff on various parts of the rule.
Senator ABOUREZIi. Did they receive Magnuson-Moss funds?
Ms. SMITH. They received Magnuson-Moss funds.
Senator ABOTTREZK. Mr. Sloat represented that there were no

Magnuson-Moss opponents to the rule in this particular proceeding.
Senator LAXALT. No. He indicated that the law firm was fairly-
Senator ABOTTREZIL Except for the law firm. But I mean

1 The response had not been received by the time this hearing went to press.
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MS. SMITH. That was the designated consumer representative, I
believe.
Mr. DixoN. That was the consumer representative who participated

in the hearings with the Magnuson-Moss funds.'
There were other witnesses funded under the Magnuson-Moss. One

that comes to mind readily is one consumer group which filed to con-
duct a survey of consumer understanding of certain terms that were
involved in this rule. At this stage, now, the Commission has no way
of knowing how their survey is coming out any more than they do.
But it diefund, quite substantially, two groups that conducted sur-
veys and then, as a result of those surveys, the witnesses testified es-
sentially in opposition to those sections of the rule.

Senator LAXALT. Will the Senator yield?
Senator ABOITREZK. Yes.
Senator LAXALT. It is just on this very point.
Who in the panel is familiar with the so-called funeral proceed-

ing?
Mr. DELONG. I am, Senator.
Senator LAXALT. Our staff has examined applications in connection

with independent representation in that proceeding.
Did you have any applications from any group which would take a

position contrary to the agency rule?, Do you recall?
Mr. DELONG. I do not recall from the applications themselves.

know from subsequent discussion that there has been some opposition
on the parts of some groups.

Senator LAXALT. Were they funded?
Mr. DELONG. Yes.
Senator LAXALT. There were some in that proceeding, that you

funded, in opposition to the rule?
Mr. DELONG. I have been told that at least one of the public interest

firms involved is skeptical about what we have done here.
Senator LAXALT. Off record?
Mr. DELONG. If you want more detail on it, the staff attorney in

charge of that proceeding is here.
Senator LAXALT. Well, no: I do not want to get into it here. But I

would like some evidence indicating that there was some firm, in con-
nection with that particular proceeding, which took a position in op-
position to the agency. I would like that.
Senator ABOUREZK. Maybe we can just ask him.
Mr. Angel?
Senator LAXALT. Mr. Angel, in connection with the funeral pro-

ceeding, of any of the groups funded under the Magnuson-Moss, did
any of these groups take a position in opposition to the proposed rule?
Mr. ANGEL. To sections of the proposed rule; yes.
Senator LAXALT. To sections.
Mr. ANGEL. On both sides. Some were saying that we had not gone

far enough; some thought we had gone too far in certain respects.
Senator LAXALT. I would like the benefit of those. If you can give

me a short summary as to those firms and those positions. Would that
be burdensome? I do not want to do that to you.
Mr. ANGEL. I do not think it would be too burdensome to give you

a summary.

1 See pp. 45 and 46.
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Senator ABOUREZIK. Without objection, we will hold the record open.
[The material requested follows:]
One prefatory observation relevant to the subcommittee's inquiry and concerns

should be made. During the hearings, there were numerous references to the pre-
-dominant support for particular TRR proposals by consumer groups as evidence
of the reluctance of such groups to bite the hand that doles out the funds sup-
porting their participation. It is important to note that consumer group sup-
port for a proposed rule may be inspired simply by the fact that the rule is a good
one which will effectively and efficiently serve the public interest.
While the willingness of consumer groups to depart from the proposed rule

or FTC staff positions is one indication of whether consumer groups support for
a rule is "bought" by Magnuson-Moss funds, another measure is the support or
opposition expressed by consumer groups who have not received Magnuson—Moss
funding. In the funeral rule proceeding, some 20 to 30 consumer groups who re-
ceived no Magnuson—Moss funds (ranging from the American Association of Re-
tired Persons with 10,000,000 members to local consumer alliances with less
than 100 members) had filed written comments or presented testimony in the
-oral hearings. Every single one expressed strong support for the rule.

It should also be noted that at least some consumer groups are sophisticated
enough to realize (as do FTC staffers) that economic burdens on small busi-
nesses imposed by an FTC rule would inevitably be passed through to consumer
buyers in the form of higher prices. Consequently, while the interests of small
businessmen and those of consumers are not always congruent, neither are they
.entirely divergent.

The requested summary follows:

7. Americans for Democratic Action/National Council of Senior Citizens

The filed statements of the two component groups comprising this funded coa-
lition urged at least three amendments to accommodate funeral industry problems.

1. The requirement of permission to embalm in section 453.2(a) should
include a proviso to deal with instances in which permission cannot practi-
cally be obtained;
2. A similar proviso should be included in section 453.2(b) when per-

mission to remove a corpse from the place of death cannot practically be
obtained in advance;
3. Section 453.2(d) should be amended to allow funeral directors to

retain markup on cash advance items, if such markups were disclosed in
advance.

2. Arkansas Consumer Research
ACR proposed six modifications in the rule, four of which would reduce com-

pliance burdens for small businesses.
1. Allow state official to authorize embalming by an amendment to 453.2

(a) ;
2. Permit disclosed markup on cash advances by an amendment to 453.2

(d);
3. Consolidate disclosures and eliminate the separate form required by

453.3(a) (2) ;
4. Combine the general price list (required by 453.5(e) and the casket

prim list (required by 453.5(b) into a single document;
5. Amend 453.2(b) to require release of bodies "promptly ;"
6. Amend 453.5(a) to require standardized set of information to be dis-

closed by telephone.

-S. Consumer Federation of America
CFA was granted Magnuson—Moss funds but refused the grant. The organi-

zation's attorney, Kathleen O'Reilly (now CPA's executive director), received
some indirect funding as a consultant to Arkansas Consumer Research. CPA's
prefiled statement urged that the proposed rule's protections be extended fur-
ther, in at least 10 respects:

1. Section 453.2(a) (2) should be revised to require that a body must be
released "promptly ;"

2. The written explanation of law 453.3(2) should be mandatory,
not "upon request ;"

3. All disclosures required should be in both English and Spanish;
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4. Casket prices should be displayed on or in an "open" casket; add "op
en"

to the rule;
5. The rule should require that if the funeral director does not have selec-

tion room TRR should require display of three least expensive caskets by

means of photographs.
6. The rule should preempt prohibitions on casket reuse;

7. The required general price list should be more detailed and include

methods of payment, default charges, etc.;
8. The recordkeeping requirements should be expanded to include such

things as wholesale prices, time and place of burial, name of clergy partici-

pating;
9. The FTC should not preempt State law which is stronger than the

FTC's rule;
10. The rule should be amended to prohibit financial resources inquiries.

4. Consumers Union
CU's written comments urged two rule amendments to make the proposed,

rule more stringent and one to relax it:
1. The same rule-loosening exemption from the embalming authorization

requirement urged by ADA/NSCS ;
2. The rule should be amended to limit the markups which could be ap-

plied by funeral directors to the three least expensive caskets.
3. The rule and the disclosures required by it should be amended to notify

consumers to refer any complaints to the FTC.

5. Continental Association of Funeral and Memorial Societies

In its written comments and prefiled statement, CAFMS urged a number of

modifications in the proposed rule, most designed to increase the protections
provided:

1. Add a category called "grief therapy" to the general price list 453.5(e)
to make it clear that consumers can accept or reject this service;

2. The memorandum of service selected (required by 453.5 (f) ) should re-
quire the consumer's acknowledgement of receipt of the general price list;
3. A provision should be added to the rule prohibiting funeral directors

from inquiring into the consumer's financial resources before a funeral is se-
lected and a price quoted;

4. The rule should prohibit kickbacks for referral or "steering" of bodies
to a funeral home.
5. The rule should require funeral directors to inquire about any possible

funeral instructions left by the deceased;
6. The rule should preempt State laws which require embalming;
7. The rule should prohibit funeral directors from refusing to use a casket

supplied by family;
8. Section 453.2(b) should include a proviso for pickup authorization

when family members cannot be reached;
9. The rule should be expanded to deal with manufacturer's claims re-

garding caskets and vaults;
10. The rule provisions respecting display of least expensive casket and

color disclosure should also be applicable to manufacturer's showrooms;
11. The general price list (453.5(e) ) should include service categories

such as counseling;
12. The casket and vault manufacturer's name and model number should

be displayed;
13. On the "memorandum of funeral service selected" there should be an

entry made for social security and VA benefits to be received.

6. New York Public Interest Research Group

In its prefiled statement and written comments, NYPIRG expressed the view-
that the proposed rule did not provide sufficient consumer protection in at least
two respects:

1. The rule should require that the mandated disclosures be provided to
consumers at the very first contact between funeral director and consumer;

2. The rule should be amended to preempt existing state laws and regula-
tions prohibiting reuse of caskets.

Another consumer group, California Citizen Action Group, participated in the
proceedings with a somewhat different emphasis. The group chose to devote its
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efforts primarily to conducting and presenting the results of a consumer sur-
vey of consumers who had made funeral arrangements.
This is a summary rather than an exhaustive list. In addition, it also bears

noting that all of the consumer groups adopted and pressed positions different
from those of the FTC staff on a variety of motions, objections and procedural
issues which arose in the course of the proceedings. In some instances the con-
sumer advocates sided with industry counsel in opposition to an FTC staff posi-
tion.

Senator LAXALT. I would like to read into the record wording from
the various applications in connection with the funeral proceeding, to
make one point here. From the wording here, it is obvious that each
of these applicants was attempting in one form or another to curry the,
favor of the agency, since the agency was going to pass on the applica-
tion. I find nothing in any of these statements which would indicate
a position which would be in opposition to the proposed rule or the
agency position on that rule.
I would like to read it down into the record so we can dispose of this

part of it.
For example, Continental Association of Funeral and Memorial

Societies, on their application, indicated:
Continental is well aware of abuses in the funeral industry.

They are aware of—
anticompetitive pressures exerted by the licensing boards in the industry and fa-
miliar with a wide range of practices that exploit the customer's grief, ignor-
ance, and vulnerability when a funeral purchase is made without advance plan-
ning.

To me, that wording is something less than the objective standard
we hope to achieve in this legislation.
Consumer Action Committee, Great Washington Chapter, Ameri-

cans for Democratic Action and National Council of Senior Citizens:
Applicants firsthand experience in the frustrating and, to date, fruitless work

of seeking such reforms at the local level should appear in the record to help
document the need for reform at the national level.

California Citizens Action Group:
CCAG will present testimony from consumers and professionals who will ad-

dress the need for regulation of the funeral industry.

New York Public Interest Group:
NYPIG feels confident of its ability to represent the interest of consumers at

large in the effective regulation of the funeral industry.

Arkansas Consumer Research:
Interest of consumers at large in the establishment of fair pricing and fair

funeral practices will be represented in the proceeding.

Central Area Motivation Program:
The proposed rules affect the industry business by providing more information

to consumer who could then make a wiser choice.

Consumers Union:
As 'the beneficiaries of proposed rule and as the persons who have the experi-

ence to which a number of the questions propounded in rulemaking, that is the
necessity and 'adequacy of price information disclose the effect of the circum-
stance of the funeral transaction on the vulnerability of the consumer are ad-
dressed. Consumer and consumer organizations knowledge and views are highly
relevant to the commission's inquiries and the proceeding.
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Lastly, Consumers Federation of America:
The CFA planned to present witnesses who—

would rebut any industry witness who might characterize the proposed FTC,
rules as violative of the religious mores and traditions of any particular reli-
gious sect.

Another witness would—
describe how the proposed FTC rules are in furtherance of those sound princi-
ples of psychology which encourage the bereaved to confront the fact of death.

The only thing that I want to point out here is that, if you have appli-
cations which indicate a little bit more objective positions than these
obviously do not indicate, then I would appreciate very much receiv-
ing them

' 
Mr. DeLong.1

Mr. DELONG. We will look for them.
I might add that I think those were applications that came in fair-

ly early in the process. I think that, in fact, the FTC probably has
administered a program more objectively than anybody expected.
As I said, as time has gone on I think people have realized that we

have, unavoidably, set up a system that tends to reward people who
differ with us.
[See pp. 109 to 169 for copies of four applications which were

funded in connection with the proposed TRR on advertising of over-
-the counter-drugs.]

Senator LAXALT. I want you to understand here—and I think I
speak for all the members of the committee—that we do not intend
to have this be an inquisition of FTC. The only point that some of us
want to make is that, if we experience this kind of difficulty with one
agency, what kind of trouble are we buying in this town if we are go-
ing to spread this concept across every agency?
Mr. DELONG. Of course, we are in agreement with one of the basic

points here, which is the advisability of having the whole thing ad-
ministered by an independent agency.
We disagree with the specific characterizations of our process

that some other people have been using to make that point. But we
certainly agree with the basic point. The potential for abuse exists. It
is better done by an independent group.
Senator LAxAur. Based upon your own experience, then, you feel

the decisionmaking process in the application granting process should
be in an independent central agency?
Mr. DELONG. Yes.
Ms. SMITH. Yes.
Senator LAXALT. Can you tell us why?
Ms. SMITH. It is important. You have stressed over and over again

it looks like the staff is seeking support for its rulemaking. We have
tried to avoid that.
It would be better for everyone if that were done by an independent

agency.
Senator ABOTTREZIC. Are you saying that you think the principle of

getting more public involvement in these proceedings is more impor-
tant than whether you pick—
Ms. SMITH. I think that is more important than anything. I think

that the hardest job for an agency is to decide what is in the public

1 See pp. 46-48.
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interest. The more groups you can get to participate in that, the.
better the decisionmaking is.
This provides funds for groups that otherwise would not be repre-

sented in rulemaking proceedings.
Senator AB017REZIK. I appreciate hearing that from you.
You have heard testimony over 3 days of hearings. I assume that

you have had somebody here or you have been here through most of
these proceedings.
As the Grocery Manufacturers said, the bill ought to be cleaned up.

But I think you ought to be entitled to clean up everybody's testi-
mony. We have already cleaned up the Grocery Manufacturers' a lit-
tle bit. You might want to proceed on that and talk about other -
charges that have been made against the particular Magnuson—Moss
activities with the FTC so that we can at least clean the record up and
straighten it out.
So, if you would like to proceed then.
Ms. Slum'. I have not prepared a statement of responses to the

charges because I expected I would mostly be getting questions.
As far as the Grocery Manufacturers' statement goes, I think, as we

have demonstrated, we have used Magnuson-Moss funds to fund
groups that have opposed parts of our rules, that have criticized our
staff in part, that have cross-examined our staff witnesses. In addition
to the food rule, the same thing has been true in the hearing aid rule.
We have a staff member from the hearing aid rule as well.
I want to say something about the funding of Consumers Union be-

cause that has come up several times. I think that is important for
the consideration of S. 270.1
We understood that Consumers Union was in considerable finan-

cial straits. They could not afford to participate in our rulemaking
proceeding. Consequently, we took the position that we should not be
forcing them into bankruptcy or greater financial straits by refusing
to grant them Magnuson-Moss funds when they represented a view
that would not otherwise be adequately represented.
Consumers Union, it seems to me, is exactly the kind of organization

you want participating in rules involving consumer interests. They
have expertise in consumer matters. We have not used a strict indi-
gency standard. Our object in the Magnuson-Moss funding was to get
as many views as possible into the rulemaking proceeding.
Senator LAXALT. Was Consumers Union solicited to make an appli-

cation by your people then on that basis?
Ms. SMITH. No. No one has ever been solicited.
Senator LAXALT. There is no contact whatsoever made?
Ms. SMITH. The contacts are made 
Senator LAXALT. On the part of the staff people? Did any of

these 
Ms. SMITH. Contact has been made by the groups to the staff.
Senator LAXALT. And in no instance was there initial contact by

FTC staff of these various groups?
Ms. SMITH. I know of no instance 
Senator LAXALT. To your knowledge you know of none?
Ms. SMITH. I know of no instance where staff has gone out and

sought support this way. I cannot guarantee that no staff member has
ever solicited support, but this would clearly be against our policy-

1 See part 1 of hearings at pp. 9-10 and 40. See pp. 33-34.
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We do not view this as a lawyers' relief act. You keep talking about
law firms.
We have stressed, instead, getting evidence into our proceedings.

We have stressed conducting surveys, interviews, using whatever in-
formation the group has as evidence in the proceeding rather than
lawyers.
Senator LAXALT. Hasn't the bulk of the money, though, gone to law

firms?
Ms. Smrrx. No. The bulk of the money has gone to other than law-

yer's fees.
Senator LAXALT. Well, is it not true that some 46 percent of the

funded money so far has gone to law firms?.
Ms. SMITH. That is right. That is less than half the money.
I think, when we started out on this 2 years ago, we expected that

it would be going mostly to lawyers. That has not been the case. We
think that it is of greater value to the agency, to get evidence rather
than just simply a lawyer—
Senator LAXALT. Has any law firm been engaged in any of these

proceedings which is outside of Washington?
Ms. SMITH. In the first place, we do not fund law firms; we fund

groups who are represented by lawyers or not represented by lawyers.
Some groups are not represented by lawyers; that is good to know.
There have been many groups from outside of Washington as well.

I assume that some of them are represented by lawyers from outside
Washington.

Senator LAXALT. Has any group been represented by a law firm out-
side of Washington?
Mr. ANGEL. Yes. In the funeral proceeding, there is one from Ore-

(Ton, one from Los Angeles, one from Arkansas.
Ms. Smrrx. Mr. Sroat also raised a question of the staff participa-

tion in the decision on who is to be funded. It is true that staff has
looked at the applications. I think staff has to look at the applications
to see whether they are duplicating what is already coming in.
As Mr. DeLong said, we have looked for evidence outside of what

the staff is producing; evidence pro or con, but evidence outside of
what the staff is doing. There is no point in using these funds to dupli-
cate exactly what other tax money is being used to do.
So, the staff has looked at the applications and has made recommen-

dations to the presiding officer based on whether the evidence which
may be presented or is proposed to be presented would be duplicative
of what is already going to be presented.
The presiding officer's recommendation—the committee review—

that was raised by Mr. Sloat as well—the committee is composed of all
of our assistant directors, which are Bureau of Consumer Protection
senior staff. They have very different points of view. There have been
very hotly contested committee meetings. I do not attend them, but
Mr. DeLong has been attending them. He tells me that they are prob-
ably the most interesting meetings he lias attended his 3 or 4 years at
the Commission. There are great differences of opinion about who is to
be funded. •
That 'is exactly the sort of conflict that I wanted to bring to my de-

cision as to whether a group should be funded or not. I wanted as
broad a spectrum of views as I could get within the Bureau.
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I have funded groups over the objections of the staff, on occasion,
when I thought the group represented an interest which was not be-
ing represented by staff or by any of the other groups.
These procedures, including the committee, were set out in our draft

guidelines, which were made available to Mr. Sloat last August, made
available to Members of Congress, and were commented on by mem-
bers of this committee. So, this procedure has been known fo groups
for quite a long time.
I want to make it clear that the staff has never prepared statements

for any witnesses receiving Magnuson-Moss funds. Unfortunately, Mr.
Sloat did leave that impression. I want to make clear not just in the
food rule, but in no other rule has staff ever prepared statements for
witnesses receiving Magnuson-Moss funds.
Senator LAXALT. How about other funds?
Ms. SMITH. Staff has worked, as lawyers do work, with expert wit-

nesses in preparing statements. They are funded by appropriated
funds for use in employing expert witnesses. I expect that you have
had many people testifying here who have had their statements
worked on by their lawyers as well.
Mr. DELONG. The committee also has some written material, I

believe, that we submitted concerning various proceedings where we
received the same types of statements over and over. Obviously, indi-
viduals had signed a mimeo put out by a trade association.
I might add that we regard that as perfectly proper. If a person

signs it, that is his opinion. If it was written by the trade association,
it doesn't matter; it is still his opinion.
Ms. SMITH. A couple of issues were raised-
Senator ABOUREZIK. I just want to say that no Member of Congress

would ever sign anything written by somebody else. [Laughter.]
Ms. SMITH. There were some statements by the representative of the

National Hearing Aid Society. They applied for funds and were-
granted funds. There were two conditions set in the grant. They felt
that they could not meet either of those conditions.1
If they were willing to meet those conditions, we would have fund-

ed them. We clearly had the funds set aside for them.
One of those conditions was that they not pay their attorneys in

excess of $27 per hour. That is the funding level we were using for all'
attorneys representing groups receiving '.-Magnuson-Moss funds. We
worked with our Office of Budget and Finance in setting that hourly
rate.
They (NHAS) were paying their attorneys at that time $75 an

hour. We were not willing to pay $75 an hour for attorney time. May-
be that is because we have a different view of attorney time and we

not believe in only funding high-paid Washington attorneys. But
$27 an hour is what we were reimbursing for all groups receiving
Magnuson-Moss funds.
We told them that we would fund their attorneys, reimburse them

for $27 an hour.
At the time they made their application, they were also engaged

in a fundraising campaign. The fundraising campaign, it seemed to.
me from reading their brochure, went to trying to raise funds to partic--
ipate in our rulemaking proceeding.

1 See pp. 7-24.
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So, when we granted them the money, I asked them how much they
had raised to participate in our proceeding. They simply never replied.
Eventually, they said that they could not accept the funds because they
could not meet the conditions.
I do not know which they could not meet, whether it was the $27

per hour for their attorneys or whether it was that they had raised
so much money that they could participate in our proceedings now
without funds.
In any event, they never replied to our letter seeking further in-

formation.
Senator ABOITREZS. I wonder if I might break in at that point.
I have here some materials from the FTC. This is from one of

the staff attorneys. It is a compilation of identical statements written
by industrial interests in opposition to the vocational school rule that
the FTC was advocating at the time.
I was just reading over these. Here is one from the Finishing

School and Model Agency in Wilmington, Del.:
As a proprietary, vocational school owner and operator, I take strenuous ex-

ception to the rules the FTC proposes for our small business industry under 16
CFR part 438.

Here is one from the Millie Lewis Modeling and Finishing School:
As a proprietary, vocational school owner and operator, I take strenuous ex-

ception to the Federal Trade Commission rules that the FTC proposes for our
small business.

They are exactly identical.
Now, the statement—there are 15 the same way—of the FTC is that

they regard this is perfectly proper if the signer is willing to sign the
statement. That is what it amounts to. I also have 11 similar industry
affidavits in the funeral rule proceeding.
I want to put this in the record, without objection.'
Senator ABOUREZK. I have to leave now. Senator Laxalt will be

chairing the hearings. He has accorded the courtesy to me of allow-
ing my staff counsel, Chuck Ludlam, to ask questions.

Senator LAXALT. Thank you.
May I ask a question in connection with the hearing aid application,

which I guess was conditioned on some type of formula on a match-
ing basis.
Ms. Smrrn. I do not think that is the point. I think it was not con-

ditioned on a matching basis.
Senator LAXALT. If they demonstrated—according to the testimony

now—their financial ability to proceed on their own, I guess that
would disqualify them from funding or am I wrong on that?
Ms. SMITH. That is right.
Senator LAXALT. If that be the standard applied to them, why isn't

the same standard applied to some of these consumer groups who ob-
viously have finances of their own and well capable to conduct their
own representation?
Ms. SMITH. The same standard is applied to consumer groups. If

they had started a campaign to raise funds to participate in our rule-
making proceedings, they would also have to demonstrate that they
still needed money above and beyond what they raised in order to get
any funds from us.

'See statements referred to on pp. 170-187 and 188-204, respectively.
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Senator LAXALT. But, aside from the fundraising capability, they do
-not have to go to a fundraising device to raise their funds. They are
independently self-sufficient financially; why is it different 
Ms. SMITH. It is not any different. The National Hearing Aid

Society did not have to go to a special campaign to collect funds for
our rulemaking proceeding. They decided to do that on their own.
They decided to do that before they ever submitted an application
to us.

Senator LAXALT. I guess I just am not making myself clear. But it
appears to me the Hearing Aid Society, when they reach the point
where they are financially capable of conducting their own represen-
tation, are precluded from receiving funds. Is that true?
Ms. SMITH. The statute says, "unable effectively to participate with-

out funds."
Senator LAXALT. OK, now, you take some of these groups, which

I gather are extremely well-funded on their own. How do they meet
that criteria?
MS. SMITH. The only group that is at all well-funded is the Con-

sumers Union. They, as we have said, are in very bad financial straits;
they are $2 million in debt. We made the determination that we would
not force them to go further into debt in order to participate in our
hearings; that they had a viewpoint which was not adequately repre-
sented in the hearings without them; and that they needed funds to
participate. They simply could not participate without our funds.
The National Hearing Aid Society never came back to me to an-

swer the question of how much they raised. If they had come back and
could show other needs—that they had raised that money for other
needs—and they still did not have money to participate in our rule-
making proceedings, they most likely would have gotten the funds.
Senator LAXALT. I understand that. But, again, in terms of the

so-called consumer groups, they are made to demonstrate that they do
not have adequate funding of their own before they are funded by
you?
Ms. SMITH. They are made to demonstrate that they could not effec-

tively participate in the hearing without funds from us. They do, not
have the funds to effectively participate in our hearings.
Senator LAXALT. Mr. Ludlam?
Mr. LUDLAM. Part of the application by the Hearing Aid Society

was for its survey.
Ms. SMITH. Yes.
Mr. LUDLAM. It was an economic analysis.
I think they asked for something like $64,000. The Commission

agreed to fund them for $34,000 and did not give them the money
to do the survey.
Why did the Commission not think the survey was—
Ms. SMITH. It was not the Commission.
Mr. L-CrDLAM. Excuse me, the Bureau.
Ms. SMITH. The Bureau did not fund it.
That is because the survey could not be completed and the results

could not be obtained before the entire rulemaking proceedings fin-
ished. Given that fact. we said we would not fund it. We could not
have the results in time.
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Mr. LUDLAM. On the question of contributions, do the FTC regula-
tions have a standard procedure that says that groups who are able to
contribute some of their own money, either as matching or some other
relationship to the FTC money, should be encouraged to make their
own contribution?
Ms. Srarrx. Yes we do encourage people to make their own con-

tributions.' We use that as one—if you look in the guidelines—of the
tests for whether you have demonstrated an interest.

It is not essential, but it is an indication of an applicant's interest
in the area.

Senator LAXALT. Do they submit financial statements to you?
Ms. SMITH. Yes, all the groups.
Senator LAXALT. As part of the application? Do they submit finan-

cial statements which eventually would support a need on their part
for public funding to make an effective representation?
MS. NARADZAY. Yes.
Senator LAXALT. Are those verified?
Ms. NARADZAY. The application as a whole including financial in-

formation, has to be certified by the signer. We really have no funds
to send auditors out to groups and audit their whole accounting sys-
tem in order to verify.

Senator LAXALT. I understand that. That would be an unreasonable
burden.
Getting back to funerals again
Mr. LUDLAM. Was the answer to the question "Yes"?
Senator LAXALT. I am not certain.
MS. SMITH. The answer to the question is that we do a verification

which esentially is informal. We do not have the funds for an audit.
I think we made the point in supporting S. 270 that we think that

is one thing you should be looking at: setting up funds for auditing
procedures.
Senator LAXALT. I understand.
But, again, getting back to the funeral people, assuming that this

standard was applied, then Continental ASsociation of Funeral and
Memorial Societies, Consumer Affairs Committee, California Citi-
zens Action Group, New York Public Interest Group, and others
demonstrated to the satisfaction of your agency they are financially
incapable of conducting an effective representation without funding
from you?
Ms. Sminr. Right.
Mr. DELONG. Senator, I might add one word on the NHAS situa-

tion.
That was a very aberrational situation. They had already sent out

to their membership a solicitation for funds specifically for the pur-
pose of participating in the FTC hearing. The decision in the Bureau
was that to meet the statutory standard, since they had the solicita-
tion outstanding, and since, as I recall, in their application they said
they did not expect to collect much money from it, we would have
to say that the failure of the solicitation demonstrated financial
inability.

See part 1 of hearings at p. 397.

94-367-77-5
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So the grant was made conditional on that. But, I must say, inter-
nally we rather expected that we would be paying the money because
we did not think they would be able to raise the money. As it turned
out, they got a much better response in the solicitation than they an-
ticipated. So it turned out that condition was not met.
I think, realistically, the tougher condition was the lawyers' fees

issue.
Ms. Smrrll. Yes that is right.
Mr. DELowG. As the proceeding went on, I believe Mr. Lee said the

other day, it was costing them a quarter of a million dollars. They
had asked us for $30,000 of that.
There certainly would have been no bar to their coming back to us

later and saying, "Well, we did conduct that successful solicitation,
but now it's costing even more. You know, you've really run us into
the ground."
As I say, 'I think the lawyers' fees issue was the crucial one.
Senator LAXALT. In that respect, you made reference to my saying

that it was a lawyers' relief bill. I made no reference to FTC. But if
you apply 46 percent to $10 million, that is $4.6 million. If that isn't
a lawyers' relief bill, I never heard of one.
Ms. Sum'. I think it depends on 
Senator LAXALT. That is not with respect to your particular shop

because you are not dealing with that kind of number. But I would
like to be part of a public interest firm in this town if S. 270 is passed.
Ms. Smrrll. I do not know what rate of hourly pay you are going

to pay, but at $27 per hour, that was not any great relief act.
Senator LAXALT. I recognize that $27 per hour is pretty reasonable

attorneys' fees, if they didn't do it to you on the hours.
Mr. LUDLAM. There is a statement by a staff attorney, Mr. Newburg-

Rinn, on the hearing aid rule which contains a very detailed account
of what happened during that proceeding.'

Senator LAXALT. Without objection, that will be in the record.
Senator THURMOND. Ms. Smith, you refer to $27 an hour as pay

for attorneys' fees. I note in the FTC's approval letter dated March 1,
1976, to the National Council of Senior Citizens, that the FTC
approved attorneys fees at the rate of $30 per hour for collection of
affidavits in Boston and Miami, contingent upon—and this is quoting—
"adequate substantiation that such a rate is necessary to retain at-
torneys for that purpose."
Do you recall it?
Ms. SMITH. I am going to have Ms. Naradzay answer the question.
Ms. NARADZAY. I do not think I was in charge of that program when

that was given out. But my feeling is that when we were first attempt-
ing to set attorneys' rates, we used the Criminal Justice Act standards.
As I recall, the first few applications that were granted were granted
at those attorneys' rates.
If I could look at this more closely and then send in an answer

later, then I could confirm that. It was after 
Senator THurtmoND. Well, here's the letter of the Federal Trade

Commission dated March 1, 1976.2

1 See statement referred to on pp. 205-225; attachments appear at pp. 226-298.
2 See letter on p. 299.
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Ms. NARADZAY. It was after those first few 
Senator THURMOND. It was addressed to Mr. William R. Hutton,

signed by Joan Z. Bernstein, Acting Director.
Ms. NARADZAY. Right.
Senator THURMOND. So, there is no question about that?
Ms. NARADZAY. No question about it.
Senator TH17RMOND. That is all I am asking.
Now, normally, as I understand it, the maximum rate is $27 an

hour.
Ms. SMITH. That was the rate up until very recently. We have re-

cently revised it.1
Senator THURMOND. What is it now?
Ms. SMITH. It is now 
Ms. NARADZAY. Well, you see, the $27 an hour is really a maximum.

That was for attorneys with over 10 years experience before the bar.
People have told us that $27 an hour, even though we base it on a
Government attorney's salary, is not realistic. So, we recalculated the
rates and came up with another scale, the top of which is now $42
an hour.
Senator THURMOND. I believe I also noticed in the FTC's conditional

approval to the National Hearing Aid Society dated July 20, 1976,2
that the National Hearing Aid Society's requested rate of $75 an
hour was flatly refused and the recognized maximum of $27 an hour
was adopted.
I realize it would be unreasonable to expect $75 to be accepted but

would it be unreasonable to give the National Hearing Aid Society
the same condition as NCSC at $30 an hour? It would have made a
difference of $2,400. Was adequate substantiation ever received from
the NCSC on its request?
Ms. SMITH. On its request for $30 an hour? Is that what you are

asking?
Senator THURMOND. Yes.
Ms. SMITH. I was not at the Bureau then either, and I have not

seen that but I would be glad to look at it. It may very well be. as
Ms. Naradzay said, that at that point we had not decided whether
$30 or $27 was going to be the maximum for experienced attorneys.
[Supplementary statement supplied for the record:]

The NCSC attorneys were held to a maximum of $27 per hour. The $30 per
hour mentioned in the March 1, 1976, letter applied only to a limited part of the
project which required NCSC to retain outside attorneys in Boston and Miami for
short term work. The approval of the $30 rate for this purpose was contingent
on substantiation that the higher rate was necessary if the work was to be
completed in time for the hearings because attorneys willing to take on a
limited project for $27 per hour were unavailable.

Senator THURMOND. I notice that the National Council of Senior
Citizens, who favored the proposed rules of January 30, 1976, applied
for funding under the Magnuson-Moss Act and received approval
of the request on March 1, 1976-30 days later.
The National Council of Senior Citizens applied for a supplemental

on March 15, 1976, and received approval on April 23, 1976-39 days
later.'

1 See part 1 of hearings at p. 415.
' See letter on p. 302. See also pp. 331 and 370.
s See letter on pp. 306 and 313. respectively.
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Yet, the National Hearing Aid Society applied on April 12, 1976,
and did not receive its approval—which was conditional—until
July 20, 1976-99 days later.'
The National Hearing Aid Society's letter of protest to the con-

dition was not answered until October 29, 1976-86 days later.2
Why is there so much difference in the time of response for these

two groups?
Why could you answer the National Council of Senior Citizens in

30 days or 39 days, and you took 99 days to answer the National
Hearing Aid Society?
Ms. Smrrs. I will let Ms. Naradzay answer.
Ms. NARADZAY. First, we have a standard approval letter. That

letter, when granting an approval, says that you cannot be reim-
bursed for any expenses incurred before the filing of the application.
That is also in our rules of practice. However, any expenses incurred
after we receive an application, no matter when it is resolved, can be
reimbursed. So, any group granted approval for reimbursement need
not wait until the official approval, since the reimbursement would
apply to any expenses incurred after the application has been filed.
Now, in the case of the National Hearing Aid Society there was

considerable delay because we felt that we needed to meet the statutory
criteria in any determination. Since they had said that they wanted
to pay their attorney $75 an hour, and had been doing so for quite a
time, we needed to make sure that we could apply the same standard
to them that we were applying to other groups.
So
' 

it took quite a lot of back and forth communication, both in-
ternally and with the National Hearing Aid Society. I talked with
them on the phone quite a few times.
So I was continually talking with them about the application.
The second delay that you mention, Senator, was an unfortunate

one. That is because I was having trouble just controlling the filing
system. I had no help. It was up to me. I 

Senator LAXALT. Were you doing this all by yourself?
Ms. NARADZAT. Well, I had been for quite a while. I understand that

we asked for help, but we were turned down.
Ms. Smarm. Right.
Ms. NARADZAY. So there is no recourse. We were mandated to give

out funds, but we had insufficient help in administering the program.
In the second case, that letter of protest came to the director's office

and then was inadvertently filed before I saw it. When I was simply
looking through the files one day for another purpose, I found it.
That was reflected in the answer to that protest. I believe your staff

probably picked that up.
Senator THURMOND. As a matter of fact, the record shows you

answered one in 30 days and 39, and you took 99 days to answer the
other.
Was any favoritism shown to this National Council of Senior

Citizens?
MS. NARADZAY. I am not sure I understand your question.
Senator THURMOND. Was any favoritism shown by answering them

quickly and delaying the other organization as you did for 3 months?

1 See letter on p. 317-330 and 331-334.
2 See letter on p. 835. See also p. 377.
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MS. SMITH. As Ms. Naradzay said, the application of the National
Hearing Aid Society was a little more complicated. They were using
a $75 per hour attorneys' fee rate.
Senator THURMOND. I understood that. You said that. If you did

not approve that one, you could have said so and go and answer
them and not take 3 months then.
Ms. SMITH. She did communicate with them by telephone.
Ms. NARADZAY. It might have been easy to say "no" to them within

a few days, but we would not have felt that we were complying with
the statute if we did not make full determination of the application.
So, we were continually asking for additional information so that we
would not have to say, "No, you don't meet the criteria."
Senator THURMOND. I want to ask you this. Is it correct that the

FTC staff, Steven D. Newburg-Rinn in particular, engaged in sur-
repticious, immoral, and deceitful conduct in gathering supportive
information for the proposed regulations?
Ms. SMITH. No; I do not believe that is true.
I think what you are referring to is what was raised at the hearings

last week, which was a survey that was begun by our staff, having
nothing to do with Magnuson-Moss funds.
A survey to see whether hearing aid dealers were prescribing hear-

ing aids to people with normal hearing. That survey was never com-
pleted. All the documents were put on the public record by the staff.
The survey was stopped. There are not any results of the survey.
Senator THURMOND. Did the FTC staff solicit volunteers and coach

them to deceive hearing aid dealers that they had hearing problems
when actually they did not?
Ms. Smrrx. I looked at the protocol questions that the staff pro-

posed for volunteers to ask. The people who were supposed to seek the
information were people with normal hearing. They were told to
answer all of the test examination questions as accurately as possible.
They were just told to go in and tell a hearing aid dealer that they
believed themselves to have normal hearing but that someone else had
told them they might not.
I do not know whether I agree with those procedures. I did not

authorize them. I am certainly glad that they were stopped.
This survey, as 'I said before, did not involve Magnuson-Moss

funds; and the survey was never completed.
Senator THURMOND. Have you seen this article I show you? 1
MS. S1VIITH. Yes.
Senator THURMOND. Is it true that they were reportedly told that

these volunteers were told by the FTC staff, quote,
As far as you and the dealer are concerned, you are there for your own

benefit, not as a participant in a survey. When asked about your hearing, you
might say it isn't as you feel it should be, or "Others have been complaining
that you don't hear them," or you play the TV too loudly, or you don't hear the
phone ring or a knock at the door, and you are concerned about this?

MS. SMITH. All of those questions were put on the public record.
The survey was never conducted.2
Senator THURMOND. Were there not enough actual complaints,

without fabricating complaints in this manner?

I See article referred to on p. 340.
2 See pp. 15-16.
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MS. SMITH. A member of the staff has just told me that the questions
that you read were proposed by a group other than the Federal
Trade Commission staff and were not approved by the Federal Trade
Commission staff.
I believe that the record, which is 60,000 pages long and which is

now beimg gone through by the staff, has evidence both pro and con,
on the side of the hearing aid dealers on the side of the staff proposal.
I do not know what the results of that evidence are going to be.

Senator THURMOND. Did the National Council of Senior Citizens
participate in the survey during the summer, fall, and winter of
1975?
Ms. SMITH. The National Council of Senior Citizens conducted

a survey of its own, having nothing to do with the staff.
Senator THURMOND. If so, did you ask them to participate?
Ms. SMITH. The National Council of Senior Citizens was granted

Magnuson-Moss funds. As part of their participation in the hearings,
they used the results from a survey conducted before the proceedings
began.
Senator THURMOND. That is not the question I asked you.
Did you or the FTC or anybody in the FTC ask them to

participate?
Ms. SMITH. Not that I know of.
Senator THURMOND. Did the NCSC participation in these surveys

have any influence in their receiving funds to participate in the rule-
making proceedings in 1976?
Ms. SMITH. I understand the National Council of Senior Citizens

survey was conducted by the council on its own without the staff
approval or disapproval.
Senator THURMOND. Well, did their participation have an influence

in their receiving funds to participate in the rulemaking proceedings?
MS. SMITH. Their application for Magnuson—Moss funds was

granted because they had an interest which would not otherwise be
represented.
How that interest was going to be represented during the hearings

was up to the National Council of Senior Citizens.
Senator THURMOND. I note that in the letter of approval from Joan

Bernstein, dated March 1, 1976, to the National Council of Senior
Citizens, $1,080 more was awarded for attorneys' fees that were asked
for because the application, "inadvertently underestimated the length
of time to be required for the Washington hearing."

Shouldn't the NCSC know better how much time its attorney will
need than the FTC? And is this a normal practice by the FTC?
Ms. Smrrx. When we started these rulemaking proceedings, nobody

knew how long they would take. Both the staff and outside groups,
industry, and consumer groups, all underestimated how long these
rulemaking proceedings would take.
In the case of a consumer representative, they are likely to have

even less knowledge of the overall picture of the rule and the evidence
to be presented. So, they are likely to know even less aboutIow long a
hearing is going to take.
Senator THURMOND. Did they request the additional funds?
Ms. Sx-rrn. Yes, we have had requests for supplemental funds.
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Senator THURMOND. Or did the FTC feel that they should just award
the additional funds?
Ms. Salim. No. We have had several requests for supplemental

funds when the hearings have run much longer than expected.
Senator THURMOND. Did you receive a supplemental request on

that particular occasion?
Ms. Smrrn. I do not know that one, but I will be happy to look for

you.
[ Supplementary statement supplied for the record:]
The application showed on its face that the applicant was assuming that the

Washington hearing would take 120 hours, whereas the presiding officer was
certain it would take at least 160. Thus the BCP approval included funds for
an additional 40 hours.
This is in accord with our standard practice. If an applicant has clearly made

a mistake concerning an important fact, we will correct it sue sponte without
requiring a resubmission. This saves both time and administrative resources.

Senator THURMOND. Would you—
Senator LAXALT. Are these characteristically from lawyers?
Ms. Smrru. The supplemental requests?
Senator LAXALT. Yes.
Ms. SMITH. Well, they are from the groups. Now, sometimes they

are for lawyers' fees and sometimes they are for other things that
they have not expected.
Senator THURMOND. Would you check the record and answer that

for the record?
Ms. SMITH. Yes, Twill be glad to do that.
Senator LAXALT. Without objection, we will hold the record open.
[Supplementary statement supplied for the record:]
We have found that 46% of the requests are to cover attorney fees and

attorney-related costs such as travel, per diem, and secretarial and para-legal
help. Of this amount, 35% goes directly to attorneys' fees and 11% to attorney-
related expenses. In looking over the supplemental requests we have received,
we have found approximately the same mix. That is, about one-third of the
supplemental requests are for additional hours of legal time (sometimes neces-
sitated by hearings which last longer than originally anticipated) and close to
two-thirds are for other expenses. Of course, we encourage applicants to apply
for one phase of participation at a time. Therefore, supplemental requests often
are to cover later stages of participation, such as rebuttal statements and post-
hearing comments.

Senator THURMOND. In a letter from the presiding officer, Mr.
Shepard, dated April 26, 1976,1 to the National Hearing Aid Society,
concerning its request for funding, he states:
"It is requested that we advise in detail of the association's complete

financial status including, but not limited to, all details relating to all
reserves, assets, income, potential income and actual and scheduled
outlays for the last"—that is 1975—"and current years."
He goes on to say, "Please give particular attention to the feasibility

of contributions to the cost of participation by individual representa-
tives of the interests. In this regard, advise in detail of any efforts
made to solicit contributions from any and all members and non-
members, including dealers and others who share your interests,
namely manufacturers, and the results thereof."

1 See letter on p. 338. See also p. 366.
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"Please document, also, what others means of financing might be
available."
Now, was all of this information requested from the National Coun-

cil of Senior Citizens? If not, why not?
Ms. SMITH. We do ask for a great deal of information from all of

the organizations who apply for funds as to their financial status.
In this particular case, because this group was seeking funds on

its own, was soliciting funds on its own, we particularly asked, the
presiding officer particularly asked, about contributions and what
other sources of funds that they had. That was based on his con-
versations with them.
Senator THURMOND. SO, you wanted all of this detailed informa-

tion from the National Hearing Aid Society, but you did not request
it from the National Council of Senior Citizens?
MS. SMITH. The National Hearing Aid Society was conducting a

special campaign to raise funds to participate in the rulemaking
proceeding, which was known to the presiding officer. The National
Council of Senior Citizens was not conducting such a poll. If they
had been, we would have requested the same information from them.
Senator THURMOND. Don't you think it would be fairer and wiser to

require all applicants to supply information containing all sources
of income?
Mr. DELorra. There is a distinction between groups which have a

direct economic stake in the outcome of a rule and groups whose
interest is more diffused and amorphous. I think the general presump-
tion is that when groups are very directly involved and are fairly
limited in number, the chances that they can support their own rep-
resentation are much greater than when there is a very large group,
each of whom has a very tiny stake or no economic stake.
We have tended to inquire harder when a group has a direct economic

interest than when it is more diffuse. I think this is an appropriate
way to go at it.
Senator THURMOND. Why was the total allowable amount awarded

to the National Hearing Aid Society reduced by the amount of mem-
ber contributions received between the filing date and the reimburse-
ment date?
Ms. Smrr-H. The statute requires us to examine whether the group

could participate without our funds. If the group had raised money
specifically for participation in the rulemaking proceedings, then
that must be taken into account in determining whether they could
effectively participate without our funds.
We asked them for further information as to how much money

they raised to participate in our rulemaking proceedings. They never
responded.

Senator THURMOND. Isn't it possible that portions of those contribu-
tions could go to some cause other than these proceedings?
MS. SMITH. That is perfectly possible, but that is not what their

solicitation said. I specifically wrote a letter to them asking how the
funds that they raised were distributed, whether they went to the
rulemaking proceeding or whether they went to other needs of the
orvanization.
Senator THURMOND. After all, the National Hearing Aid Society

had a deficit of over $76,000 for 1975. No such stipulation was put
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on the National Council of Senior Citizens, and their organization
realizes a modest excess of cash receipts over current expenditures.
Ms. SMITH. We would welcome a response by the National Hearing

Aid Society to my letter or another application from them.
As they stated at the hearing last week, they expended a consider-

able amount of money on these rulemaking proceedings. If they can
demonstrate that they do not have the funds for these rulemaking
proceedings, that the money that they raised does not cover the rule-
making proceedings we would consider their application again.
I think the major li again.urdle in their application is not this poll or funds

that they solicited, but rather the fact that they pay their attorneys
$75 an hour and are not willing to pay their attorneys—well, at the
then rate of $27 an hour.
Senator THURMOND. Of course, you could have given the informa-

tion and proceeded from there couldn't you?
Doesn't it seem reasonable that, if the National Council of Senior

Citizens members truly had a compelling interest in these proceedings,
that they would be willing to make contributions to at least partially
fund the council's participation?
Why was this not suggested by the FTC?
Ms. SMITH. We do not require groups to go out and solicit funds

in order to demonstrate that they do not have the funds to participate.
In the case of the National Hearing Aid Society, they were doing

the solicitation for our rulemaking proceedings before they applied
for the funds.

Senator TEitramoND. I have no interest in any of these groups. But,
from hearing this testimony, it seems that the National Hearing Aid
Society was not accorded the same consideration the National Council
of Senior Citizens was.
It seems that you are raising a lot of questions and causing people

to become suspect of the method of operation down there if you con-
tinue in the future with other groups like you have handled these two
groups.
Ms. Swum. I think we made it clear

' 
Senator Thurmond, to the

National Hearing Aid Society that we had set aside the funds for
their use. If they would respond to the question of how much money
they had raised—for our hearings, not for other uses—and whether
they were willing to pay their attorneys $27 an hour, we would have
funded them.
I think the real problem is that they were paying their attorneys

$75 an hour and were not willing, and their attorneys would not
accept $27.
Senator THURMOND. Did you tell them that you would fund them

if they paid their attorneys $27 an hour?
Ms. Sm-rrll. Yes.
Senator THURMOND. Of course, you paid $30 in another case.
Ms. SMITH. I will look into the other case.
Yes, we did tell them that. We would fund them if they would pay

their attorneys $27 an hour.
Senator THURMOND. And they refused to do that?
Ms. SMITH. They never answered the letter.
Senator THURMOND. Well, what action did you take? Or what

action did they take after that?
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MS. SMITH. I think our correspondence since then has been limited
to an exchange about an inaccurate report in a newspaper article that
said we were funding them. They wrote us a letter asking us to make
it clear that they were not receiving funds from us.' After they had
solicited funds from their members, they did not want their members
to think that we were funding them.

Senator THURMOND. I just think that any Government agency—it
does not matter which one—ought to treat the public in the same fair
and equitable manner and show no partiality. You have got no friends
to reward; you have got no enemies to punish. Your duty is to go
right down the middle, as I see it, and treat all alike.
Ms. SmrrEr. I agree with you.
Senator THURMOND. And not fund one group and not another. And

not put off one group for 90 days and answer another one in 30 days.
That is all I have, Mr. Chairman.
Senator LAXALT. Mr. Ludlam?
Mr. LUDLAM. I have a couple of questions on the hearing aid rule,

on specific points in Mr. Clinkscales' testimony.
Perhaps Mr. Newburg-Rinn can answer.
We have a copy of your statement which takes the points made in

the testimony of Mr. Clinkscales one by one.2 I have a couple of quick
questions.
Is there any evidence in the record or elsewhere to your knowledge

that the motive of the National Council of Senior Citizens in, partic-
ipating in the hearing aid rule was to destroy the reputation of hear-
ing and specialists? 3
Mr. NEWBURG-RINN. I do not think so. It is clear that they believed

that there were malpractices in the hearing aid delivery system. They
had been active in trying to get State legislation relating to the hearing
aid delivery system for some time, prior even to the announcement of
the Federal Trade Commission's proposed rule.
I do not think that they just were setting out to destroy the reputa-

tion of hearing aid sellers.
Mr. LUDLAM. Is there any basis in Mr. Clinkscales' charge that,

"Without collusion with the FTC staff and the NCSC, there was no
way the NCSO could have been aware in advance of Mr. Clinkscales'
prepared remarks"? 4
Mr. NEWBURG-RINN. I think it may have seemed to Mr. Clinkscales

that there was collusion because of his lack of knowledge about how
the proceedings are run. In fact, the National Council of Senior Citi-
zens was one of the designated group representatives along with the
National Hearing Aid Society, the Hearing Aid Industry Conference,
and several other groups. All the groups that were designated group
representatives were furnished copies of the advanced written state-
ments approximately 15 days in advance of the San Francisco
hearings.
Mr. Marlin therefore found out about it in the same way as Mr.

Waters of the National Hearing Aid Society. It is the standard
operating procedure.

1 See pp. 3so-asi.
2 See nn. 205-226 with attachments at 226-298.
See part 1 of hearings at p. 169.
See part 1 of hearings at p. 170.
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Mr. LUDLAM. Mr. Clinkscales made a number of statements about
your questioning of him during that statement. He said it was "filled
with excuses of timerestraints and little substance." 1 There was at-
tached to your statement a copy of the complete transcript of his
appearance.2

Could you describe the points you were trying to establish on
cross-examination of Mr. Clinkscales ?
Mr. NEWBURG-RINN. Well, my examination of Mr. Clinkscales—

obviously, I have a different view of the import of my examination
than he has of it. I think we did reach matters of substance, mainly
the fact that he had, prior to deciding to get involved in these proceed-
ings, no personal knowledge of whether hearing aid buyers in general,
or the elderly hearing aid buyers in specific, had had difficulties with
the hearing aid delivery system.
The second point that we established on the examination was that

he had obtained his background knowledge from the ex-executive
director of the Hearing Aid Industry Conference, which represents
manufacturers, and from the nonprofit foundation that is funded by
the Hearing Aid Industry Conference and the National Hearing Aid
Society.
There is a third point. He had not studied the record of our

proceedings even though he was located in Washington and it was
located in Washington. Therefore, he did not know whether the con-
sumers complaints were legitimate or illegitimate.
In addition, he had testified about State licensing programs but he

had not been in contact with any State or studied the licensing pro-
gram of any State in order to determine whether or not they were
adequate.
He also talked about product quality. Again, he had no personal

knowledge on the product quality issue relating to the hearing aids
and their manufacture.
He had, in addition, talked about the economic effects of the pro-

posed remedy, which is the buyer's right to cancel but he had not
made any attempt, to the best of our knowledge or in his testimony, to
ascertain the affect that the sellers who were currently giving an
absolute free buyer's right to cancel had had under this sort of a
remedy.
I guess the last point that came out in this examination—there really

was not time to get into this because he had refused to answer any
questions from the National Council of Senior Citizens. It did come
out in the examination that one of the purposes for which his organiza-
tion had been established was to be in opposition to the National Coun-
cil of Senior Citizens.
Mr. LUDLAM. I have one last question. Perhaps Ms. Smith can

answer this.
Did the National Council of Senior Citizens make a competent and

responsible and valuable contribution to the hearing aid record in that
rulemaking ? In other words, did they fulfill the purpose of the fund-
ing that was given to the council in that rulemaking ?

I See part I of hearings at p. 170.
2 See pp. 227-297.
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Ms. Smrrx. I have not reviewed the hearing aid record yet. It is
60,000 pages long of transcript and documents. The staff report is
being worked on. So, I could not tell you at this point whether, in fact,
they had. We probably would have to talk to the presiding officer ,to
get a better view of that.
Mr. LUDLAM. Thank you, Mr. Chairman.
Senator LAXALT. I am afraid we are running out of time. I do not

want to preclude anybody from an opportunity to complete the record.
So, Ms. Smith, if you and your people would like to prepare an

abstract of what you would testify to in addition, I will make certain
it is made part of the complete record.
Ms. SMITH. That would be fine. Thank you very much.
Senator LAXALT. I want to thank all of you for coming in here.
As I indicated, we have not intended at all that this be any form of

inquisition. I think you are in the unfortunate position of having
been the guinea pigs.
Ms. SMITH. Guinea pigs without any legislative history to help us

in this area.
Senator LAXALT. True.
One thing strikes me in closing this up here. We did have some

House hearings in connection with the funeral problem. If I under-
stand the bottom line over there, it is to the effect that we did not
need a regulation at all. Yet, the record before you is wholly devoid
of any effective voice coming in on the basis of questioning, do we
need the regulation at all.
Mr. DELONG. We have the House proceedings.
Senator LAXALT. You now do, but it is a bit after the fact.
By way of suggestion—and I think we will attempt to do this

with S. 270 in some fashion—I think, that if you are going to have
someone come in, you do not come in on the premise that we are going
to have regulation.
If we are going to have this effectively done and conducted, we have

to have somebody out there say, "Listen, maybe we don't need a regula-
tion; and maybe this type of activity is best done on the local level."

It appears to me that that may be a deficiency in the process which
we will attempt to remedy in the course of doing S. 270. It appears
from your experience that that really has not been fully met.
Mr. DELONG. I would say that in that proceeding, the National

Funeral Directors Association and certain others have been a most
effective voice in arguing that there is no need for the regulation at all.
Mr. DIXON. I think we could say in most of them, Senator, there has

oeen a very active voice that we do not need any regulation at all.
Senator LAXALT. I suspect that is the case.
Thank you so much.
Ms. Smrrn. Thank you.
Senator LAXALT. The meeting is adjourned.
[Whereupon, at 12:05 p.m., the meeting was adjourned.]
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APPENDIX

So 270

IN THE SENATE OF THE UNITED STATES

JANUARY 14,1977

Mr, KENNEDY (for himself, Mr. ABOUREZK, Mr. .B.tyir, Mr. BROOKE, Mr.
CHURCH, Mr. DURKIN, Mr. FonD, Mr. TIumninrv, Mr. JAVITS, Mr. MAG-
NUSON, Mr. MivrmAs, Mr. METCALF, Mr. PELL, Mr. RIBICOFF, and Mr.
WILLIAMS) introduced the following bill; which was read twice and
referred to the Committees on Government Operations and the Judiciary
jointly by unanimous consent and second committee has thirty days after
first report

A BILL
To amend chapter 5 of title 5, United States Code (commonly

known as the Administrative Procedure Act) , to permit
awards of reasonable attorneys' fees and other expenses for
public participation in Federal agency proceedings, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled.

3 That this Act shall be cited as the "Public Participation in

4 Federal Agency Proceedings Act of 1977".

5 SEC. 2. (a) Subchapter II of chapter 5 of title 5, United

6 States Code (relating to administrative procedure) , is
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2

1 amended by inserting after section 558 of such title the fol-

2 lowing new section:

3 "§ 558a. Attorneys' fees; fees and costs of experts; par-

4 ticipation expenses

5 "(a) (1) The Congress finds that effective functioning

6 of the administrative process of Government requires Federal

7 agencies to seek the views of all affected citizens. In practice,

8 access to the administrative process is frequently an exclusive

9 function of a person's ability to meet the high costs of partici.;

10 pation in Government proceedings.

11 "(2) The purpose of this section is to promote increased

12 public participation in agency proceedings, thereby insuring

13 more effective functioning of the administrative process by

14 enabling all affected persons to secure the representation in

15 agency proceedings to which such persons are entitled. The

16 Congress intends that Federal agencies shall utilize to the

17 fullest extent the authority and funds provided pursuant to

18 this section.

19 "(b) (1) For the purpose of this section the term-

20 "(A) 'person' means any person as defined in sec-

21 tion 551 (2) of this title and includes a group of indi-

22 viduals with similar interests;

23 "(B) 'proceeding' means any agency process in-

24 eluding adjudication, licensing, rulemaking, ratemaking,

25 or any other agency process in which there may be public
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3

1 participation pursuant to statute, regulation, or agency

2 practice, whether or not such process is subject to the

3 provisions of this subchapter.

4 "(2) (A) This section applies to all rulemaking, rate-

5 making, and licensing proceedings, and, in addition, to such

6 other proceedings involving issues which relate directly to

7 health, safety, civil rights, the environment, and the eco-

8 nomic well-being of consumers in the marketplace.

9 "(B) This section does not authorize funds for merely

10 attending, as opposed to participating in, agency proceed-

11 nor for proceedings where the cost of participation is

12 minimal.

13 "(C) This section does not create any new right to par-

14 ticipate in any Federal agency proceeding which is not au-

15 thorized by other provisions of law.

16 "(c) Each agency is authorized, in accordance with the

17 provisions of this section, to award reasonable attorneys'

18 fees, fees and costs of experts, and other costs of participa-

19 tion incurred by eligible persons in any agency proceeding

20 'whenever public participation in the proceeding promotes

21 or can reasonably be expected to promote a full and fair

22 determination of the issues involved in the proceeding.

23 "(d) Any person is eligible to receive an aWard under

24 this section for participation (whether or not as a party)

25 in an agency proceeding if—
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4

1 "(1) the person represents an interest the repre-

2 sentation of which contributes or can reasonably be

3 expected to contribute substantially to a fair determina-

4 tion of the proceeding, taking into account-

5 "(A) whether the person represents an interest

6 which is not adequately represented by a participant

other than the agency itself,

8 "(B) the number and complexity of the issues

9 presented,

10 "(C) the importance of public participation, in

11 consideration of the need to encourage participation

12 by segments of the public who, as individuals, may

13 have little economic incentive to participate, and

14 "(D) the need for representation of a fair

15 balance of interests; and

16 "(2) (A) the economic interest of the person in the

17 outcome of the proceeding is small in comparison to the

18 costs of effective participation in the proceeding by that

19 person, or whenever the person is a group or organiza-

20 tion, the economic interest of a substantial majority of

21 the individual members of such group or organization is

22 small in comparison to the costs of effective participa-

23 tion in the proceeding, or

24 "(B) the person demonstrates to the satisfaction of

25 the agency that such person does not have sufficient
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1 resources available to participate effectively in the pro-

2 ceeding in the absence of an award under this section.

3 "(e) In any agency proceeding, the agency may

4 require any participant to pay part or all of an award under

5

6

7

8

9 section, each agency shall make a written determination,

10 giving reasons therefore, of the eligibility of a person for

11 such award, and the amount and computation of such award.

12 The determination required by this paragraph shall be

13 made prior to the commencement of any proceeding in

14 which application for an award is made (or as soon as

15 practicable after such application is filed, if the application

16 is filed after the commencement of the proceeding) , unless

17 the agency makes an express written findings that all or

18 any part of such determination relating solely to the amount

19 or computation of such award cannot practicably be made

20 at the time the initial determination is made. The agency

21 shall make such determination after consideration of the

22 maximum amount payable for awards under this section for

23 the proceeding and the requests or possible requests for

24 awards under this section by other eligible participants in the

25 proceeding.

this section if the agency determines that the participant has

acted toward any other participant in an obdurate, dilatory,

mendacious, or oppressive manner.

"(f) (1) Upon application for an award under this

94-367 0 - 77 - 6
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1 "(2) Whenever multiple applications are submitted,

2 the agency may require consolidation of duplicative pres-

3 entations, select one or more effective representatives to

4 participate, offer compensation only for certain categories

5 of expenses, or jointly compensate persons representing

6 identical or closely related viewpoints.

7 "(3) Payment of fees and costs 'under this section shall

8 be made within ninety days after the date on which a final

9 decision or order disposing of the matters involved in the

10 proceeding is made by the agency, or, if the agency has not

11 made a determination with respect to the amount and corn-

12 putation of an award under subsection (f) (1) of this

13 section by the date of such final decision, within ninety

14 days after the eligible person submits to the agency a state-

15 ment of fees and costs which it has incurred.

16 "(4) If an eligible person establishes that the ability of

17 such person to participate in the proceeding will be im-

18 paired by failure to receive funds prior to the conclusion

19 of such• proceeding, then the agency shalt make advance

20 payments to permit the persoh to participate or to continue

21 to participate in the proceeding.

22 "(5) A person who receives advance payments pur-

23 suant to this section or who the agency determines to be

24 eligible to receive a specified award pursuant to this section

25 shall be liable for repayment of part or all of such pay-.
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1 ments actually received, or for forfeiture of part or all of

2 the specified award for which such person is determined

3 to be eligible, whenever the agency determines that-

4 "(A) the person clearly has not provided the rep-

5 resentation for. which the payments or specified award

6 was made, or

7 "(B) the person has acted toward any other par-

8 ticipant in an obdurate, dilatory, mendacious, or oppres-

9 sive manner.

10 "(6) The amount of reasonable attorneys' fees, fees,

U. and costs of experts, and other costs of participation awarded

12 under this section shall be based upon prevailing market

13 rates for the kind and quality of the services furnished, ex-

14 cept that (A) no expert or consultant shall be compensated

15 at a rate in excess of the highest rate of compensation for

16 experts and consultants paid by the agency involved; and

17 (B) attorneys' fees shall not be awarded in excess of $75

18 per hour for any such participation unless the agency de-

19 termines that special factors, such as an increase in the cost

20 of living or limited availability of qualified attorneys for

21 the proceedings involved justify a higher fee.

22 "(g) A person may bring an action in accordance with

23 chapter 7 of this title for review of a final agency aetiii

24 under this section—,
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1 " ( 1 ) denying an award or failing to pay an award

2 of fees or costs or both, or

3 "(2) granting an amount of fees or costs, or both,

4 which is insufficient to enable such person to participate

5 effectively in a proceeding, or

6 "(3) reimbursing an amount of fees or costs, or

7 both, which is insufficient to compensate adequately such

8 participation

9 in the appropriate court of the United States having juris-

10 diction of an appeal from the proceeding in which such person

11 participated or sought to participate, except that no order to

12 stay the proceeding in which application for payment of

13 fees and costs under this section was made shall be entered

14 by that court in such an action.

15 "(ii) (1) Each agency shall, within ninety days after

16 the date of enactment of this section, propose regulations to

17 carry out the provisions of this section. Such regulations

18 shall be adopted by the agency and take effect no later than

19 one hundred and eighty days after the date of enactment of

20 this section.

21 "(2) The head of each agency to which this section

22 applies shall prepare and transmit to Congress on the date

23 of submission of the President's budget an annual report with

24 respect to the nature and disposition of all proceedings in

25 which grants of fees and costs pursuant to this section were
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1 sought, and which report shall include the amounts sought

2 and awarded in each such proceeding, the computation of

3 such amounts, and the identity of each applicant and

4 recipient.".

5 (b) The analysis of, chapter 5 of title 5, United States

6 Code, is amended by inserting immediately after the item

7 relating to section 558 of such title the following new item:

"588a. Attorneys' fees; fees and costs of experts; participation expenses.".

8 SEC. 3, (a) Chapter 7 of title 5, United States Code,

9 is amended by adding at the end thereof the following new

10 section:

11 "§ 707. Attorneys' fees; fees and costs of experts; liti-

12 gation expenses

13 "(a) For the purpose of this section, the term 'person'

14 means any person defined by section 551 (2) of this title and

15 includes a class of individuals and any individual member

16 of such class.

17 "(b) Notwithstanding any other provision of law, any

18 party or party intervenor in a civil action or other proceed-

19 ing for judicial review of agency action under this chapter

20 shall be entitled to recover reasonable attorneys'. fees, fees

21 and costs of experts, and other reasonable costs of litigation,

22 including taxable costs, from the United States if-

23 "(1) the court affords such person the relief sought

24 in substantial measure or, after the filing of such action,
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1 the agency affords such person the relief sought in sub-

2 stantial measure;

3 "(2) the court determines that such action served

4 an important public purpose; and

5 "(3) (A) the economic interest of the person is

6 small in comparison to the costs of effective participation

7 in the action by that person, or whenever the person

8 is a group or organization, the economic interest of a sub-

stantial majority of the individual members of such group

10 or organization is small in comparison to the costs of

11 effective participation in the action, or

12 "(B) the person demonstrates to the satisfaction of

13 the court that such person does not have sufficient re-

14 sources available to participate effectively in the action

15 in the absence of an award under this section.

16 "(c) Reasonable attorneys' fees, fees and costs of ex-

17 perts, and other costs of litigation awarded under this section

18 shall be based upon prevailing market rates for the kind and

19 quality of the services furnished.".

20 (b) The analysis of chapter 7 of title 5, United States

21 Code, is amended by adding immediately after the item re-

22 lating to section 706 of such title the following new item:

"707. Attorneys' fees; fees and costs of experts; litigation expenses.".

23 SEC. 4. The Administrative Office of the United States

24 Courts shall, in accordance with such rules as the Judicial
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1 Conference of the United States may prescribe, prepare, and

2 transmit to Congress• an 'annual report on awards of attor-

3 neys' fees and litigation expenses against the United States

4 under section 707 of title 5, ;United States Code. Such report

5 shall contain a list of all civil actions in which such awards

6 were sought, and shall include the amounts awarded in each

7 such action and the identity of each recipient.

8 SEc. 5. (a) In addition to the sums authorized under

9 subsection (b) , and in addition to any funds otherwise avail-

1 able for supporting public participation in agency proceed-

11 ings, there are authorized to be appropriated for the purposes

12 of carrying out the provisions of the amendment made by

13 section 2 of this Act the stuns of $10,000,000 for the fiscal

I year 1978, $10,000,000 for the fiscal year 1979, and $10,-

15 000,000 for the fiscal year 1980. All funds for any fiscal

16 year which are not expended during such year shall remain

17 available for expenditure in succeeding fiscal years for awards

18 of fees and costs in proceedings commenced during such fiscal

19 year.

20

21

22

23

24

25

(b) There are authorized to be appropriated such sums

as may be necessary to carry out the provisions of the

amendments made by section 3 of this Act for each fiscal

year prior to October 1, 1980, and there are authorized to

be appropriated, for the fiscal year 1981 and succeeding

fiscal years, such sums as may be necessary to satisfy court



1

2

3

4

5

6

7

8

9
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12

awards of fees pursuant to the amendments made by section

3 where the action was brought prior to the end of fiscal

year 1980.

SEC. 6. The provisions of this Act shall take effect on

the date of its enactment, except that—

(1) the amendment made by section 2 shall take

effect one hundred and eighty days after such date, but

the provisions of the amendment made by such section

shall apply to the proceedings in which regulations

are required to be issued under section 558a (h) (1) ;

11 and

12 (2) the amendments made by section 3 shall apply

13 to any civil action brought after such date of enactment.
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Bill as Reported on May 4, 1977 from the Subcommittee on Administrative
Practice and Procedure

95TH CONGRESS
1sT SESSION

[COMMITTEE PRINT]
MAY 4,1977

Calendar No.

S. 270
[Report No. 95—

IN THE SENATE OF THE UNITED STATES

JANUARY 14,1977

Mr. KENNEDY (for himself, Mr. A.BOUREZK, Mr. BAYH, Mr. BROOKE, Mr.
CHURCH, Mr. DURKIN, Mr. FORD, Mr. GRAVEL, Mr. HUMPHREY, Mr. JAVITS,
Mr. MAGNTJSON, Mr. MATHIAS, Mr. MATSUNAGA, Mr. METCALF, Mr. METZEN-
BAUM, Mr. PELL, Mr. RIBICOFF, Mr. RIEGLE, Mr. STAFFORD, and Mr.
WILLIAMS) introduced the following bill; which was read twice and
referred to the Committees on Government Operations and the Judiciary
jointly by unanimous consent and second committee has thirty days after
first report

MAY , 1977

Reported by Mr.  , with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL
To amend chapter 5 of title 5, United States Code (commonly

known its the Administrative Procedure Act) , to permit
awards of reasonable attorneys' fees and other expenses for
public participation in Federal agency proceedings, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in' Congress assembled,

3 That this Act shall be cited as the "Public Participation in

4 Federal Agency Proceeding° Act of 1077".

5 SEO. 2. (a) Subchapter II of chapter 5 of title 5, United

6

•
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"(e) In any agency proceeding, the agency may

6

7

8
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10
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14 which application for an award is made (or as soon as 
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17 the agency makes an express written findings  that all or

18 any part of such determination relating solely to the amount 

19

20 at the time the initial determination is made. The agency 

21

22

23

24

25 -w-egooding,—

....t! .!

"t•2 ..!.. • •

014144,ate,ctilatory,-

" (f) -(1) Upon application for an award under this

.t..! ..t• :t.t "

!t"!•

:•::: •

e . . ...! .!!

• .t 111 da t Ili • •

• .1.1! f. a 1.1!

'

:":.. te.. •

! .!• .!•••!t'.t.•:•.

. • t!

t • • • ! t

• S.

II  • • 4

.tt tl

:t

_cably be made

S. • t t! t...

!. t



90

6
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4 participate, offer compensation only for certain categories
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6 identical or closely related viewpoints.

7 "(3) Payment of fees and costs .under this section shall 
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14 That this Act shall be cited as the "Public Participation in

15 Federal Agency Proceedings Act of 1977".

16 SEC. 2. ( a) Subchapter II of chapter 5 of title 5, United

17 States Code (relating to administrative procedure), is

18 amended by inserting after section 558 of such title the fol-

19 lowing new section:

20 "§ 558a. Attorney's fees; fees and costs of experts; par-

21 ticipation expenses

22 "(a) (1) The Congress finds that effective functioning

23 of the administrative process of Government requires Federal

24 agencies to seek the views of all affected citizens. In practice,

25 access to the administrative process is frequently an exclusive
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function of a person's ability to meet the high costs of partici-

pation in Government proceedings.

"(2) The purpose of this section is to promote increased

public participation in agency proceedings, thereby insuring

more effective functioning of the administrative process by

enabling all affected persons to secure the representation in

agency proceedings to which such persons are entitled. The

Congress intends that each Federal agency shall utilize to the

fullest extent the authority and funds provided pursuant to

this section.

"(b) For the purpose of this section the term—

"(1) 'person' means any person as defined in sec-

tion 551(2) of this title and includes a group of indi-

viduals with similar interests;

"(2) 'proceeding' means any agency process in-

cluding rulemaking, ratemaking, licensing, adjudica-

tion, or any other agency process in which there may be

public participation pursuant to statute, regulation, or

agency practice, whether or not such process is subject

to the provisions of this subchapter.

"(c) (1) Each agency is authorized, in accordance with

the provisions of this section, to award reasonable attorneys'

fees, fees and costs of experts, and other costs of participation

incurred by eligible persons in all rulemaking, ratemaking,

and licensing proceedings, and, in addition, to such other
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1 proceedings involving issues which relate directly to health,

2 safety, civil rights, the environment, or the economic well-

3 being of consumers in the marketplace.

4 "(2) (A) This section does not authorize funds for

5 merely attending, as opposed to participating in, agency

6 proceedings, nor for proceedings where the cost of participa-

7 tion is minimal.

8 "(B) This section does not create any new right to

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

participate in any Federal agency proceeding.

"(d) Any person is eligible to receive an award under

this section for participation (whether or not as a party) in

an agency proceeding if—

"(1) the person is an effective representative of an

interest the representation of which contributes or can

reasonably be expected to contribute substantially to a

fair determination of the proceeding, taking into

account—

"(A) whether the interest is adequately repre-

sented by a participant other than the agency itself,

"(B) the number and complexity of the issues

presented,

"(C) the importance of public participation, in

consideration of the need to encourage participation

by representatives of segments of the public who, as



99

1
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11 small in comparison to the costs of effective participa-

12 tion in the proceeding, or

13 "(B) the person does not have sufficient resources

14
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18

19

20
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15

individuals, may have little economic incentive to

participate, and

"(D) the need for representation of a fair

balance of interests; and

"( 2 ) ( A ) the economic interest of the person in the

outcome of the proceeding is small in comparison to the

costs of effective participation in the proceeding by that

person, or whenever the person is a group or organiza-

tion, the economic interest of a substantial majority of

the individual members of such group or organization is

available to participate effectively in the proceeding in

the absence of an award under this section.

" ( e) (1) Any person seeking an award under this sec-

tion shall submit to the appropriate agency an application

which states the basis of such person's eligibility for the

award and the amount sought. Upon receipt of such applica-

tion, the agency shall make a written determination of the

eligibility of the person for an award and the amount and

computation of such award, if any, and shall state the rea-

sons therefor. Such determination shall be made promptly,

and prior to timely participation in the proceeding by that
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3

4

5

6

7

8

9 a final agency action in accordance with chapter 7 of this

10 title.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

person unless the agency finds that prior determination can-

not practicably be made, and states in writing its reasons

for a temporary deferral. The agency shall make determina-

tions required by this paragraph after consideration of the

funds available for awards under this section for the pro-

ceeding and the requests or possible requests for such awards

by other eligible participants in the proceeding. For the pur-

pose of this section a determination under this paragraph is

"( 2 ) Whenever multiple applications are submitted for

participation in a proceeding, the agency may—

"( A ) require consolidation of duplicative presenta-

tions;

"(B) select one or more effective representatives to

participate;

"( C ) offer compensation only for certain categories

of expenses, or

" (D ) jointly compensate persons representing

identical or closely related viewpoints.

"(3) Payment of fees and costs under this section shall

be made—

"( A ) within ninety days after the date on which a

final decision or order disposing of the matters involved



1

2

3

4

5

101

17

in the proceeding or phase of the proceeding is made

by the agency; or,

"(B) within ninety days after an eligible person

submits to the agency a statement of its fees and costs

if the agency has deferred making a determination under

6 subsection (e) (1) of this section by the date of such

7 final decision.

8 "(4) Notwithstanding any other provision of law, an

9 agency shall make advance payments to permit any eligible

10 person to participate or to continue to participate in a pro-

11 ceeding if the person establishes that the ability of such per-

12 son to Iparticipate in the proceeding will be impaired by

13 failure to receive funds prior to the conclusion of such pro-

14 ceeding.

15 "(5) The amount of reasonable attorneys' fees, fees,

16 and costs of experts, and other costs of participation awarded

17 under this section shall be based upon prevailing market

18 rates for the kind and quality of the services furnished or to

19 be furnished, except that (A) no expert or consultant shall be

20 compensated at a rate in excess of the highest rate of corn-

21 pensation for experts and consultants paid by the agency

22 involved; and (B) attorneys' fees shall not be awarded in

23 excess of $50 per hour for any such participation unless the

24 agency determines that special factors, such as an increase in
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1 the cost of living or limited availability of qualified attorneys

2 for the proceedings involved justify a higher fee.

3 "( 6 ) No determination under this subsection shall be

4 made by any office, bureau, or other division of an agency

5 having responsibility for the presentation of the case or the

6 initial decision or recommendation in any proceeding to

7 which this section applies, except that agency personnel and

8 hearing examiners in any such proceeding may provide

9 relevant information with respect to such determinations.

10 "(7) Each agency shall take appropriate action to assure

11 that information concerning the availability of compensation

12 for public participation pursuant to this section is contained

13 in the notices of proceedings to which this section applies and

14 to otherwise publicize the availability of such funds to the

15 general public.

16 "( f ) (1) A person who receives advance payments pur-

17 suant to this section or who the agency determines to be

18 eligible to receive a specified award pursuant to this section

19 shall be liable for repayment of part or all of such payments

20 actually received, or for forfeiture of part or all of the

21 specified award for which such person is determined to be

22 eligible, whenever the agency determines that the person clear-

23 ly has not provided the representation for which the payments

24 or specified award was made.

25 "(2) In any agency proceeding—
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 "(1) denying an award, failing to make a deter-

18 mination, or failing to pay an award of fees or costs or

19 both to such person, or

20 "( 2) granting an amount of fees or costs, or both,

21 which is insufficient to enable such person to participate

22 or to continue to participate effectively in a proceeding, or

23 "(3) reimbursing an amount of fees or costs, or

24 both, which is insufficient to compensate such person for

25 its participation in such proceeding

19

"(A) in which an eligible person acts in a manner

demonstrating bad faith toward any other participant,

and upon application by such other participant, the

agency may rescind part or all of an award under this

section to such eligible person, or

"( B ) in which any participant ( other than an eligi-

ble person) acts in a manner demonstrating bad faith

toward an eligible person, and upon application by

such eligible person, the agency may require such partic-

ipant to pay to the agency an amount equal to part or

all of an award made to such eligible person under this

section.

"( g ) A person who has applied for an award under

this section may bring an action in accordance with chapter 7

of this title for review of a final agency action under this

section—
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1 in the appropriate court of the United States having juris-

2 diction of an appeal from, the proceeding in which such person

3 participated or sought to participate, except that such appeal

4 shall not be the basis for the court to enter an order to stay

5 such proceeding. No person shall be entitled to intervene in

6 any action brought under this section involving an applica-

7 tion for an award by another person.

8 "(h) (1) Each agency shall, within ninety days after

9 the date of enactment of this section, propose regulations to

10 carry out the provisions of this section. Such regulations

11 shall be adopted by the agency and take effect no later than

12 one hundred and eighty days after the date of enactment of

13 this section.

14 "( 2) (A) The head of each agency to which this section

15 applies shall prepare and transmit to the Congress and to

16 the Office of Management and Budget by such date as the

17 Director of the Office of Management and Budget designates

18 an annual report with respect to the nature and disposition

19 of all proceedings in which awards of fees and costs pursuant

20 to this section were sought. Each report shall include the

21 amounts sought and awarded in each such proceeding, the

22 computation of such amounts, and the identity of each appli-

23 cant and recipient.

24 "(B) The Director of the Office of Management and

25 Budget shall allocate the funds appropriated pursuant to

I.
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1 section 5 ( a) of the Public Participation in Federal Agency

2 Proceedings Act of 1977 among agencies to which this sec-

3 tion applies. In making such allocations, the Director shall

4 be guided by the indicia of need for funds to promote public

5 participation in each agency's proceedings based on a survey

6 of agency estimates for the initial year and thereafter based

7 upon the report of each agency submitted pursuant to para-

8 graph (A) of this subsection. The Director shall insure that

9 the funds appropriated pursuant to such section 5 ( a) for each

10 fiscal year are utilized to the fullest extent.

11 "( C ) The Director of the Office of Management and

12 Budget shall submit to Congress on the date of submission

13 of the President's budget a report showing the funds allocated

14 to each agency pursuant to this subsection.".

15 (b) The analysis of chapter 5 of title 5, United States

16 Code, is amended by inserting immediately after the item

17 relating to seotion 558 of such title the following new item:

"588a. Attorneys' fees; fees and costs of experts; participation expenses.".

18 SEC. 3. ( a) Chapter 7 of title 5, United States Code,

19 is amended by adding at the end thereof the following new

20 section:

21 "§ 707. Attorneys' fees; fees and costs of experts; litiga-

22 tion expenses

23 "(a) For the purpose of this section, the term 'person'

24 means any person defined bu section 551( 2 ) of this title and



106

22

1 includes a class of individuals and any individual member

2 of such class.

3 "(b) Notwithstanding any other provision of law, any

4 party or party intervenor in a civil action or other proceed-

5 ing for judicial review of agency action under this chapter

6 shall be entitled to recover reasonable attorneys' fees, fees

7 and costs of experts, and other reasonable costs of litigation,

8 including taxable costs, from the United States if-

9 "(1) the court affords such person the relief sought

10 in substantial measure or, after the filing of such action,

11 the agency affords such person the relief sought in sub-

12 stantial measure;

13 "(2) such action served an important public policy;

14 and

15

16

17

18

19

20

21

22

23

24

25

"(3)(A) the economic interest of the person in

the outcome of the action is small in comparison to the

costs of effective participation in the action by that per-

son, or whenever the person is a group or organization,

the economic interest of a substantial majority of the

individual members of such group or organization is

small in comparison to the costs of effective participation

in the action, or

"(B) the person does not have sufficient resources

available to participate effectively in the action in the

absence of an award under this section.
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1 "(c) Reasonable attorneys' fees, fees and costs of ex-

2 perts, and other costs of litigation awarded under this section

3 shall be based upon prevailing market rates for the kind and

4 quality of the services furnished.".

5 (b) The analysis of chapter 7 of title 5, United States

6 Code, is amended by adding immediately after the item re-

7 lating to section 706 of such title the following new item:

"707. Attorneys' fees; fees and rosts of experts; litigation expenses.".

8 SEC. 4. The Administrative °glee of the United States

9 Courts shall, in accordance with such rules as the Judicial

10 Conference of the United States may prescribe, prepare, and

11 transmit to Congress an annual report on awards of attor-

12 ney's fees and litigation expenses against the United States

13 under section 707 of title 5, United States Code. Such report

14 shall contain a list of all civil actions in which such awards

15

16

17

18

19

20

21

22

23

24

were sought, and shall include the amounts awarded in each

such action and the identity of each recipient.

SEC. 5. (a) In addition to the sums authorized under

subsection (b), and in addition to any funds otherwise avail-

able for 'supporting public participation in agency proceed-

ings, there are authorized to be appropriated for the purposes

of carrying out the provisions of the amendment made by

section 2 of this Act the sums of $10,000,000 for the fiscal

year 1978, $10,000,000 for the fiscal year 1979, and $10,-

000,000 for the fiscal year 1980. All funds for any fiscal
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1 year which are not expended during such year shall remain

2 available for expenditure in succeeding fiscal years for

3 awards of fees and costs in proceedings commenced during

4 such fiscal year.

(b) There are authorized to be appropriated such sums

6 as may be necessary to carry out the provisions of the

7 amendments made by section 3 of this Act for each fiscal

8 year prior to October 1, 1980, and there are authorized to

9 be appropriated, for the fiscal year 1981 and succeeding

10 fiscal years, such sums as may be necessary to satisfy court

11 awards of fees pursuant to the amendments made by section

12 3 where the action was brought prior to the end of fiscal

13 year 1980.

14 SEC. 6. The provisions of this Act shall take effect on

15 the date of its enactment, except that/-

16 (1) the amendment made by section 2 shall take

17 effect one hundred and eighty days after such date, but

18 the provisions of the amendment made by such section

19 shall apply to the proceedings in which regulations

20 are required to be issued under section 558a(h)(1);

21

22

and

(2) the amendments made by section 3 shall apply

23 to any civil action brought after such date of enactment.
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americans for democratic action
greater washington chapter
1411 K Street, N.M., Washington, D.C. 20005 202-638-6447

April 8, 1977

Ms. Margery Waxman Smith
Special Assistant for CompenE.ation
Office of the Director
Bureau of Consumer Protection
Federal Trade Commission
Washington, D.C. 20580

Re: Applica,ion for Compensation to Submit

Rebuttal Comments in Proceedings
Concerning the Advertising of
Over-The-Counter Drugs

Dear Ms. Smith:

This is an Applicatioh for Compensation to prepare

and submit rebuttal comments in the Trade Regulation

Rule Concerning the Advertising of Over-The-Counter

Drugs filed on behalf of the Consumer Affairs Committee

of the Greater Washington, D.C. Chapter, Americans for

Democratic Action.

In A Order issued on December 15, 1976, the Presidin,j

Officer for the Proceeding Concerning the Advertising of

Over-The-Counter Drugs appointed the Committee to be an

official representative of consumer groups in that

proceeding. On December 28, 1976, the FTC Office of

Compensation approved the Committee's request for compen-

sation for the expense of preparing for and participating

in a three-week hearing, and the Commission authorized

the Committee to spend no more than $7,545 for these

purposes. At that time, the Office of Compensation indicated

that a determination on the Committee's request for

compensation to prepare post hearing comments would be

deferred until the hearing had terminated.

.1.47,ar

94-367 0 - 77 - 8
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On January 21, 1977, the Office of Compensation approved the
Committee's request for supplemental compensation to present
witnesses at the hearing and authorized an additional budget
of $1411 for this purpose. On February 11, 1977, the Presiding

Officer stated at a pre-hearing conference that the hearings
would take five to six weeks to complete. As a result, on
February 17, 1977, the Committee filed an additional request

for supplemental compensation to enable it to participate in the
full hearing. The Committee has been assured by Ms. Bonnie J.
Naradzay, a member of the Office of Compensation Staff, that
this request for supplemental compensation has been approved in

full, but has not yet received written authorization to spend
the additional funds sought. Nevertheless, the Committee's
attorneys have participated as representatives of the consumer
interest in the entire hearing from February 28, 1977, until
April 1, 1977.

The hearing Concerning the Advertising of Over The Counter

Drugs has been substantially concluded and the Presiding Officer

has indicated that rebuttal comments must be submitted by Friday,

June 17, 1977. The Presiding Officer has delayed the testimony

of one witness, Lawrence Light, until April 19, 1977, in order

to provide FTC staff sufficient time to analyze data relevant

to Mr. Light's testimony. The Presiding Officer has also invited

several other witnesses who were unable to appear during the
scheduled hearing to appear during the period between April 18

and 20, 1977. It is not yet known whether any of these witnesses
will actually testify during this period. Nevertheless, the

Presiding Officer clearly indicated in statements on March 31,

1977, and April 1, 1977, that group representatives should

commence preparing rebuttal comments immediately and that the
belated appearance of Mr. Light and a few other witnesses is

not cause for delaying preparation of rebuttal comments.
The Committee therefore believes it is appropriate to file its

request for compensation concerning rebuttal statements at this

time.

The Committee believes that in order to prepare rebuttal

comments and identify the need for further comments effectively

it must fully review the transcript of the record in this
proceeding. The FTC staff which participated in the OTC hearing

is providing a courtesy copy of the transcript to the Committee

and it is therefore unnecessary ID request compensation for

purchase of the transcript. */ The Committee intends to use

*/ The Committee will only seek compensation to purchase portions

of the transcript from the reporting company if the FTC staff

encounters substantial delays in reproducing conies of the

transcript, and these delays unduly prejudice the Committee's
opportunity to present its position in this proceeding.
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paralegal assistants to review and categorize the testimony
and identify the location of specific statements which will be
rebutted. The Committee believes that this project will require
the following time and budget to review the transcript.

*/
Attorney Edward H. Comer 16 hrs. at $19 per hour—' $ 304
Paralegal 80 hrs. at $15 per hour 1,200 

Total $ 1,504

During the course of the hearings, the Committee identified
several issues which it believes should appropriately be
addressed in rebuttal. The submission of rebuttal statements
from expert w:1/2nesses requires several stages of preparation.
First, the Committee must locate suitable experts who have
time to file rebuttal statements within the deadline specified
by the Presiding Officer. A paralegal assistant will obtain
the names of possible experts for use by the Committee's
attorneys in choosing a particular one. The Committee's
attorneys, who participated in the hearing and are most familiar

with the issues, must then explain to the experts the purpose
of the FTC Trade Regulation Rule and identify the statement or
statements which we seek to rebut. This is necessary to ensure
that the expert understands the relevancy of his rebuttal comment.

A paralegal assistant will do research to obtain information
to be used by the expert. Finally, any comments prepared by an
expert must be reviewed by the Committee's attorneys to insure
that they address the proper issues in a clear and relevant
manner.

Many industry witnesses testified that the rule was anti-
competitive and would ultimately increase consumer costs, but

no alternative economic testimony was presented by staff for
•consumer witnesses. The Committee intends to rebut the industry
point of view with an appropriate expert. The Committee proposes
the following budget for this work.

*/ The Committee's attorney's charge at a rate of $30 per hour
Tor Edward H. Comer and $45 per hour for Bruce J. Terris are
very reasonable. In comparison, the Department of Transportation
is paying $48 an hour to attorneys with more than 10 years
experience, such as Mr. Terris, who represent public interest
groups before DOT. However, for the convenience of the FTC,
the Committee is citing the rates which the FTC currently
authorizes for payment to attorneys. Nevertheless, the Committee
understands that if the FTC increases its reimbursement schedule
the Committee and its attorneys will be reimbursed at then-current
FTC rate.
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Attorney Edward H. Comer 16 hrs. at $19 per hour $ 304
Paralegal 40 hrs. at $15 per hour 600
Secretarial 6 hrs. at $6 per hour 36

Telephone expenses 50
(to contact experts)

Total $ 990

Other industry witnesses, particularly those associated
with the advertising industry, made contradictory statements
regarding the ability of advertising to inform consumers about
the proper indications for use of OTC drugs.and the methods
which contribute to effective dissemination of information in
advertising. The Committee intends to closely analyze these
statements, prepare a comment which briefly points out the
inconsistencies between statements which several industry
witnesses made about the informative capabilities of advertising
and submit rebuttal comments from an educator, psychologist,
advertiser or other expert familiar with the educational
capability of the media, particularly television. The Committee
proposes the following budget for this work:

Attorney Edward H. Comer 28 hrs. at $19 per hour $ 532
Attorney Bruce J. Terris 2 hrs. at $27 per hour 54
Paralegal 10 hrs. at $15 per hour 150
Secretarial 6 hrs. at $6 per hour 36
Telephone expenses

(to contact experts)
50

Total $ 822

Shortly before the commencement of the hearings, the Food
and Drug Administration clarified its position regarding the
right of panel members to testify about their activities on
the panels. As a result, several additional panel members are
now authorized to submit comments to the FTC about their panels'
activities. The Committee will seek to obtain rebuttal comments

from at least two additional panel members to submit statements
in rebuttal to testimony by other panel members. The Committee
proposes the following budget for this work:

Attorney Edward H. Comer 16 hrs. at $19 per hour $ 304
Attorney Bruce J. Terris 2 hrs. at $27 per hour 54

Secretarial 10 hrs. at $6 per hour 60
Telephone expenses 50

Total $ 468
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The Committee believes that its cross-examination demon-
strated that many industry witnesses, particularly FDA panel
members and other physicians, prepared their direct testimony
on the basis of an inaccurate conception of the requirements
of the rule and that many of these witnesses endorsed the
adoption of the rule if certain policies are followed by the FDA.
According to the testimony of the Acting Commissioner, the FDA
will follow these policies. The Committee intends to prepare
a statement analyzing the positions of these industry witnesses
in the light of the policies of the FEA. The Committee proposes
the following budget for this work:

Attorney Edward H. Comer 16 hrs. at
Attorney Brice J. Terris 2 hrs. at
Paralegal 8 hrs. at
Secretarial 3 hrs. at

Total

$19 per hour $ 304
$27 per hour 54
$15 per hour 120
$6 per hour 18

$ 496

During the course of the hearing, the Committee's attorneys
asked several witnesses to submit additional information to
clarify or explain the basis for their testimony. The Committee
intends to analyze this information and submit rebuttal comments
where appropriate. The Committee proposes the following budget
for this work:

Attorney Edward E. Comer 12 hrs. at $19 per hour $ 2-28
Secretarial 3 hrs. at $6 per hour 18

Total $ 246

In addition, during the course of the hearing representatives
of several consumer groups who testified, particularly the
representative of the Health Research Group, indicated to the
Committee's attorneys that they might submit rebuttal comments
to clarify points which were addressed during their cross-
examination. The Committee recognize3 that as a representative
of the consumer interest in this proceeding, it has an obliga-
tion to present the views of other consumer groups as well.
The Committee therefore intends to contact such other groups
and submit rebuttal comments on their behalf, where such comments
are relevant and appropriate. The Committee proposes the
following budget for this work.

Attorney Edward H. Comer 10 hrs. at $19 per hour $ 190
Secretarial 6 hrs. at $6 per hour 36

Total $ 226
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Several industry witnesses asserted that OTC drugs, and

Category III drugs in particular, are completely safe and do

not involve any health risks to consumers. These claims are

relevant to many issues, including the validity of the proposed

rule under the First Amendment, the propriety of advertising

Category III drugs, and the need for warning and cautionary

statements in advertisements. The Committee intends to submit

additional information from two or three medical and pharmacolo-

gical experts to rebut these claims. The Committee proposes

for this work the following budget.

Attorney Edward H. Comer 30 hrs. at $19 per hour

Attorney Bruce J. Terris 3 hrs. at $27 per hour

Paralegal 10 hrs. at $15 per hour

Secretarial 10 hrs. at $6 per hour

$ 570
81
150
60

Phone and xerox expenses 100

Total $ 961

The Committee believes that the advertising of claims

about Category III drugs is illegal iand contrary to established

FTC policy in that claims about the therapeutic benefits of

such drugs have not yet been substantiated by sufficient scientific

evidence. This issue was reviewed by the Committee in its comment

submitted on October 3, 1976, and was the subject of considerable

cross-examination during the hearings. Since this is primarily

a legal issue, the Committee intends to prepare a memorandum

of law in support OY its position. The Committee anticipates

that this memorandum will require the following time and budget.

Attorney Edward H. Comer 20 hrs. at $19 per hour

Attorney Bruce J. Terris 4 hrs. at $27 per hour

Secretarial 6 hrs. at $6 per hour

$ 380
108
36

Total $ 524

Further, industry asserted that the proposed rule would

violate the First Amendment guarantee of freedom of speech.

The Committee, on the other hand, believes that the regulation

of advertising of OTC drugs is subject to no greater constitu-

tional restrictions than the regulations of labeling and that

the proposed rule is entirely consistent with the First

Amendment.

The Committee desires funds to prepare a legal memorandum

supporting its position that the proposed rule would not violate

the First Amendment and to rebut contrary claims made in this

proceeding. The Committee estimates that this work will require

the following time and budget.
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Attorney Edward H. Comer 60 hrs. at $19 per hour $ 1,140
Attorney Bruce J. Terris 6 hrs. at $27 per hour 162
Secretarial 8 hrs. at $6 per hour 48

Total $ 1,350

• Based upon the information set
proposes the following total budget:

forth above, the Committee

Attorney Edward H. Comer 224 hrs. at $19 per hour $ 4,256
Attorney Bruce J. Terris 19 hrs. at $27 per hour 513
Paralegal 148 hrs. at $15 per hour 2,220
Secretarial 58 hrs. at $6 per hour 348
Bookkeeping expenses 5 hrs. at $10 per hour 50
Other 50 */

TOTAL $ 7,637

Each of the experts which the Committee asks to submit
rebuttal comments may request compensation for the time
necessary to prepare such comments. Since the Committee cannot
identify the experts or the time they will spend in preparing
their comments, the Committee may request at a later date
reasonable compensation for such experts.

As previously indicated, the Presiding Officer directed
rebuttal statements must be submitted by June 17, 1977. In
view of this brief period of time which the Presiding Officer
has set aside for the preparation of lebuttal comments, it is
imperative that this Application for Compensation be considered
expeditiously. The Committee must immediately commence contacting
suitable experts in order to assure that they have the maximum
possible period of time to consider and analyze the statements
it seeks to rebut.

We therefore request that you consider this Application
for Compensation as soon as possible. If you have any questions
regarding this application, please do not hesitate tc call us.

Respectfully submitted,

Bruce J. Terris
Edward H. Comer
Attorneys for Consumer Affairs
Committee, Greater Washington,
D.C. Chapter, Americans for
Democratic Action

*/ In view of the amount of money involved, the Committee
believes it appropriate to use a bookkeeper to audit the
expenditbre of these funds.
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CALIFORNIA
CITIZEN ACTION GROUP

July 20, 1976

Mr. Roger Fitzpatrick
Presiding Officer
Advertising For Over-The-Counter Drugs
Trade Rule Regulation Proceeding

Office of Special Assistant Director
For Rulemakf.ng

Bureau of Conlmmer Protection
Federal Trade Commission
Washington, D C. 20580

Re: Proposal For Funding
to Patricipate And
Intervene

Dear Mr. Fitzpatrick:

Enclosed is a proposal by the California Citizen Action
Group for $32,350 to permit its intervention in the pending
Commission rulemaking proceeding on Advertising For Over-The
Counter Drugs and to permit the undertaking of specified
studies to refine the evidentiary base in said proceeding..
The proposal is submitted pursuant to the Rules and Procedures
of the Federal Trade Commission, 16 C.F.R. S1.17.

We expect the survey to take between six to eight weeks,
consequently we appreciate your earliest possible considera-
tion of this proposal.

It is our pleasure to offer this proposal for your .
consideration and hope that you and the Commission will find
our ideas useful.

If you have any questions regarding this proposal or need
further information please call me at (415) 771-2735 or write
me care of our Los Angeles office.

MS:G

2a100.,,,. 81.4
Los Angtlet, CA 90064
1213/ 475 0417

Sincerely,

Michael Schulman

90912,45,,,,,
Sycramento, CA 95814
M6)4464931

491 6501 Street
Oakland, CA 94609
7415) 661.1797
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PROPOSAL FOR FUNDING TO PARTICIPATE AND INTERVENE IN

RULEMAKING HEARING REGARDING PROPOSED TRADE REGULATION

RULE PROHIBITING ADVERTISING CLAIMS FOR OVER-THE-

COUNTER DRUGS EXCLUDED FROM LABELING BY THE FOOD AND

DRUG ADMINISTRATION

Submitted by:

California Citizen Action
- Group

July 20, 1976
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INTRODUCTION

California Citizen Action Group ("Citizen Action") submits

this proposal to participate and intervene on behalf of the

consumers' interest in the forthcoming F.T.C. hearings on

the proposed trade regulation rule regarding advertising of

over-the-counter (OTC) drugs.

As will be more fully described in the following para-

graphs, Citizen Action's participation in the hearing would

be as follows:

• 
• 1. Conduct a survey of consumers to ascertain the need

for federal regulation of advertising of OTC drugs. This

survey would meet or exceed commcin statistical standards;

i.e., it would be acceptable as evidence in the courts of

most jurisdictions.

• 2. As arA,affiliate of three national consumer organiza-

tions, solicit and present testimony by and on behalf of these

organizations and their affiliated members.

3. Develop expert testimony regarding the question of

whether synonymous language should be permitted in OTC drug

advertising.

Citizen Action's role as an intervenor would be as follows:

1. conduct legal and background research,

2. examine and cross-examine witnesses, and

3. present rebuttal submissions.
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A Description of Citizen Action 

California Citizen Action Group has the singular purpose

of promoting effective citizen involvement in the economic and

political decision-making processes affecting the consumer in

the marketplace.

It is the only statewide consumer organization in

California. By combining a professional staff, with ,citizen.

vOlunteers, Citizen Action has been able, on a modest budget,

to undertake and complete over 30 projects in the last 3 years.1/

Recently, Citizen Action participated in two F.T.C. rule-

making hearings ./

Citizen Action as Participant and Intervenor in OTC Drug 

Advertising Hearing 

Citizen Action believes it is in a unique position to

successfully participate and intervene in the OTC drug adver-

tising hearing. ,

The Project Director is a consumer representative on a

Federal Food and Drug Administration pariel which is reviewing

the safety and effectiveness and labelifig requirements of OTC

1/ See Citizen Action 1975, the annual report of California
Citizen Action Group on file with the Bureau of Consumer Protec-
tion as attachment "1" to Citizen Action's proposal to parti-
cipate in the proposed TRR regarding price advertising of
opthalmic goods and services. In order to minimize duplicating
costs for both Citizen Action and the F.T.C., incorporation
by reference will be made where possible.

a/ The Los Angeles, California, hearing on the proposed
TRR relating to the Funeral Industry and the San Francisco,
California, hearing on the proposed TRR relating to advertising
of opthalmic goods and services.
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drugs. In addition, he has participated in two other F.T.C.

hearings.3/

The Project Attorney has, inter alia, handled litigation

which raised questions regarding misleading and deceptive

.advertising of prescription drugs. He has acted as intervenor

or.1 behalf of consumers in the F.T.C. hearing on the proposed

TRR regarding the Funeral Industry.Y

The Associate Attorney for this project developed and

conducted an in-store counter advertising program for OTC ?ain-

killers which produced a 15 percert shift in purchasing patter-s

from brand names to generics at a medium size food chain. He

is a -former vice-president of a national consumer organization.L/

The proposed survey (see descriptions infra) will be

designed and conducted by University of California at Berkeley

Professor Peter W. Sperlich. Professor Sperlich has been

accepted as an expert in survey research by various state and

federal courts:, He recently conducted a survey' under an

F.T.C. grant to Citizen Action on the funeral industry and was

certified as an expert by the hearing officer.

3/ See footnote 2 and attached vitae of Michael Schulman.

i/ See attached vitae of Philip Neumark.

E/ See attached vitae of Roy Alper.

See "Survey of Consumer Experiences With, and Attitucles
Toward Practices of 'the Funeral Industry," by Peter W. Sperlich
which is on file with the F.T.C. as part of the record of
the hearings on the proposed TRR relating to the funeral
industry. Professor Sperlich's vitae is also on record in
that proceeding.
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Citizen Action believes that it is in wunique position

to develop testimony from consumer groups. Citizen Action is

associated with three national consumer organizations -- the

Consumer Federation of America, Public Interest Research Group

and The National Consumer Congress. Citizen Action believes

that its association with those groups and their affiliated

members can be utilized to assist in developing broadly based

national testimony regarding the proposed TRR.

The Need For Financial Assistance 

The 1976 annual budget for the California Citizen Action

Group .and .its affiliate, the CalCAG Charitable Trust, was

approximately $60,000. A like budget is anticipated for 1976-77,

depending on the success of variaus proposals for foundation

funding and of other fund-raising activities. All foundation

funds are specifically targeted and other monies are needed to

meet basic overhead requirements, including staff salaries*

The proposed F.T.C. interventf.on project is budgeted at

$32,350. While the organization has the flexibility to absorb

additional projects which may cost several hundred to a thousand

dollars, there is no conceivable way that a project of this

magnitude could be absorbed.

In regard to the question of financial assistance it should

be noted that on two previous occasions, the F.T.C. determined

that Citizen Action could not effectively participate without

financial ass;stance.7/

7/. Ser, footnote 2.
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PARTICIPATION AT THE HEARING PART I - THE SURVEY 

In order to asceriain the need for federal regulation of

OTC drug advertising, Citizen Action proposes to undertake a

survey of consumer experiences and attitudes.

• The survey would elicit at least the following types of

information:

1. What assumptions as to safety and effectiveness does

a consumer make when purchasing'OTC drugs.

2. What assumptions as to safety and effectiveness does

a consumer make from OTC drug advertising.

.3. What assumptions does a consumer make from the

failure of an OTC drug advertisement to state that the drug

is unsafe or ineffective for certlin groups of users or under

certain conditions.

4. What is the consumer's understanding of present

governmental regulation of OTC drug advertising.

5. Waat is the consumer's attitude toward governmental

regulation of OTC drug. advertising.

6. Would consumers alter their purchasing practices

in the event that they were misinformed as to present govern-

mental regulation of OTC drug advertising.

7. Demographics.

The survey will be conducted by telephone. The methodology,

briefly stated, will be as follows:

1. Sampling: The objective cf the survey will be to

select.a representative sample of persons who purchase OTC
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drugs and who are residents of California.11/ This will be

accomplished by randomly selecting phone numbers.2/

It is estimated that a sample size of 800 will be

necessary to meet or exceed common statistical standards; i.e.,

to achieve a confidence level of 95 percent and confidence

limits of ± 5 percent.

2. Questionnaire construction: The survey question-

naire will be designed to meet the requirements of survey

research -- clearly worded, single focused, non-leading

questions.' After initial design, pretests of the survey will

• be conducted for technical and substantive adequacy.12/

3. Data analysis: The data analysis will be performed

with the assistance of a computer and will consist of univatiate

and multivariate frequency distributions and percentages plus

tests of significance where appropriate.

The personnel requirements for the survey are as follows:

fl/ It would, of course, be possible to conduct a nation-
wide survey. This would triple or quadruple the cost and in
Citizen Action's opinion would not be as cost effective in that
it is anticipated that a survey of California consumers would
be sufficiently representative of the universe of consumers
nationwide.

2/ It is Possible that the use of a telephone survey may
exclude some, but probably an insignificant number, of low-
income persons who are not able to afford a telephone. A
telephone survey, however, is the most cost effective method
for achieving a sample that represents a universe as large
as the ponulation of nersons who purchase OTC drugs and who
are residents of California.

10/ An example of how the proposed questionnaire would
.be constituted.can be found in the Funeral Survey, see footnote
6.
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A Survey Direc_Jr (Professor Sperlich), a Research Assistant,

a Computer Analyst, an Interview Supervisor, and Interviewers.

The following overhead costs will be incurred: telephones,

rent for space to conduct the interviews and typing. The

cost of the survey is projected as follows:

Survey Director $ 3,000

Research Assistant 1,500

Computer Analyst 1,000

Interview Supervisor 1,000

Interviewers 3,000

Phones 3,000

Secretarial 200

• Rent 200

Key Punch, Coding 500

$ 13,400
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PARTICIPATION AT THE HEARING PART II: 

COORDINATION WITH OTHER CONSUMER GROUPS -

WITNESS PRESENTATION

As noted earlier Citizen Action is associated with three

national consumer organizations -- Consumer Federation of

America, Public Interest Research Group and The National

Consumer Congress. Citizen Action believes that each of these

organizations and their affiliated member groups have an

interest in the proposed TRR on OTC drug advertising.

Citizen Action intends, if funding is granted, to assist

these groups in developing testimony on the proposed TRR.

Responsibility for this phase of the participation would be

vested in the Associate Attorney, 1Mr. Roy Alper. Mr. Alper was

formerly a vice-president of The National Consumer Congress and

works regularly with PIRG and CFA affiliates.

The projected costs for this phase of the participation

would be as follows:

Compensation for Associate
Attorney (90 hrs. x $21) 1,890

Witness Fees 2,000

Travel 1,000

Overhead (phones, rent,
secretarial) 500

Per diem (6 days x $40) 240

5,630

94-367 0 - 77 - 9
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Consultants - r.xpert Witnesses

Citizen Action has been.informed .that the OTC drug industry

will argue that the proposed TRR should be amended to permit

the use of synonymous language in OTC drug advertising.

Citizen action anticipates that the OTC drug industry and

the F:T.C. staff will be presenting expert testimony on this

issue.

In order to insure meaningful cohsumer-participation on

this issue, Citizen Action proposes to enter into agreements

with experts who will assist Citizen Action in preparing for

this issue and who will offer testimony on behalf of Citizen

Action.

The projected budget for this phase of the participation is:

Compensation for Expert
Consultants and Witnesses $ 2,500

Travel 700

3,200

The Intervention"'

The inervention encompasses three phases: preparation,

the actual intervention, rebuttal submissions.

Preparation: It is envisioned that preparation for the

• intervention would consist of the following: Assisting the

Survey Director in the design of the questionnaire, research

on the legal and factual issues raised by the proposed TRR,11/

11/ For example, Citizen Action anticipates that one of
the issues raised at the hearing will be whetherthe F.D.A.
gave reasonable consideration to the use of synonvs in CTC
drug labeling. In regard to this, Citizen Action will solicit
information from F.D.A. panel members on .the procedure used in
developing labeling requirements of OTC (.1u(!s.
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and perusal of written submissions on the proposed TRR.

The projected costs for preparation are as follows:

Compensation for Project Attorney
(90 hours x $21) $ 1,890

Compensation for Project Director
(90 hours x $15) 1,350

Travel to attend pre-hearing
conference ' 700

Overhead (phones, secretarial,
rent) 1,000 

$ 4,940

Intervention

The actual intervention would be handled by the Project

Attorney and Project Director.

The projected costlY of the intervention is as follows:

Compensation for Project
Attorney (80 hours x $21) $ 1,680

Compensation for Project
Director (80 hours x $15) 1,200.

Travet 700

Per diem (2 people x 10
days x $40) 800 

$ 4,380

Rebuttal 

The rebuttal submission would be handled by the Project

Attorney and Project Director. The projected cost is as

12/ The projected cost- for th3s phase is based on the
assumption that the hearing will last 10 days.
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Compensation for Project
Attorney (20 hours x $21)

Compensation for Project
Director (20 hours x $15)

420

300

Secretarial 80

800
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BUDGE !I!

Participation Phase I - Survey
See detailed explanation at page 7

Participation Phase II - Witness
Presentation

See detailed explanation at page 8

Consultants, Expert Witnesses
See detailed explanation at page 9

Iritervention

1) Preparation
See detailed explanaticn at
page 10

Actual Intervention
See detailed explanation at
page 10

3) Rebuttal
See detailed explanatlion at
page 11

$ 13,400

5,630

3,200

4,940

4,380

800

TOTAL $ 32,350
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ISIDORE MICHAEL SCHULMAN

1825 Pine St., Apt. 5 Born July 6, 1951
San Francisco, Calif., 94109 Single
(415) 771-2735 5'10" 165 lbs.

ACADEMIC TRAINING:

• College of Law, University of Santa Clara, J.D. (expected)
December 1976. Emphasis on consumer and
administrative law.

University of Leeds, one year program (1973-74) in
Developmental Economics under the direction of Professor
Wynn Davies. Final paper on the central banking
system of Zambia.

University of California, Berkeley, B.A. December 1974.
Graduated with distinction in Economics. Menthe::
of University LaCrosse Team.

EMPLOYMENT:

September 1975 - Present
Legislative Advocate for California Citizen Action

Group.
Immediate Supervisor: Roy Alper, Director.

April 1975 - September 1975
Director of San Francisco Consumer Advocates, the

lobbying arm of San Francisco Consumer Action.
Immediate'Supervisor: Neil Gendel, Board Chairman.

September 1973 - April 1975
;Research Director for San Francisco Consumer Action.

Concentrated on coordination of the Consumer Agency
Reorganization Task Force.

'Immediate Supervisor: Kay Pachtner, Director.

COMMITTEE MEMBERSHIP

August 1975 - Present
Food And Drug Administration Over-the-Counter Miscellaneous

Internal Drug Review Panel consumer liason.

September 1975- - Present
Consumer Committee of California's Democratic Party

Commission on National Platform and policy member.
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May 1975 - Present •
Department of Consumer Affairs Ad Hoc Committee

on Consumer Affairs member.

PUBLICATIONS:

• Authored "Creation of An Independent Consumer Agency".
Presented to Assembly Finance, Insurance, and
Commerce Committee October 9, 1975. Reprinted

• in Committee's Report to the Legislature, December, 1975.

Co-authored Deceptive PackaFinz, A Close Look At The
California Department of Consu:n2r Afiairs, published
September ok.), li74. Descrice_u oy Consumer Federation
of America as "quite likely the most devastating
Indictment of a state agency ever to appear."

Co-authored" A Preliminary Report, Department of Consumer
Affairs: Protector of Business or Consumers?" Presented
to Assembly Ways and Means Committee March 27, 1974.

RESEARCH AND WRITING:

Drafted for past senator, Georg? Moscone, six bills which
comprised the Consumer Protection Act of 1975.
Senate Bill 853, which considerably s=engthens the
consumer advocacy functions of the- Department of
Consumer Affairs, passed both houses and was
signed into law by the Governor in September 1975.

• Representing various consumer groups in California, researched
and drafted recommended changes to the Governor's
proposed consumer protection budget. The staffing
augmentation was adopted by the Legislature and signed
into law by the Governor.

At the request of the Legislature worked with L egislative
Analyst, A. Alan Post, to develop an alternative
staffing augmentation to the Division of Consumer
Services. Delivered to the Assembly Ways and
Means Committee on May 7, 1974.

MILITARY:

Member of the United States Coast Guard Reserves, • specializing
in communications at the Pacific Area Rescue
Coorrliriton Center.

REFERENCES: Will be supplied uT.s.oa reque3t.



Professional Address:

Birthdte:

EDUCATION: 

Law School.

College

Secondary School
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'RESUME OF PHILIP NEUMARX 

2327 Cedar Street
Berkeley, California 94708
(415) 843-7511 •

May 15, 1943

J.D. Columbia University. School of Law, 1968;
Research Assistant to Professor Herbert
.Wechsler; Law Clerk with NAACP Legal
Defense Fund; Finalist, Jerome Michael Jury
Competition; Editor, Columbia Survey of
Human Rights; Moot Court Judge; top 1/4
of graduating class.

Member of California Bar withadmission
January 1969.

B.A. Columbia College, New York, New
York, 1965

Phillips Academy, Andover, 1961

PREVIOUS PROFESSIONAL EXPERIENCE:

Attorney

•

Attorney

, Special Attorney

California Rural Legal Assistance,
1968-1971, 1972-February, 1976.

San Francisco Neighborhood Legal Assistance
. FoUndation r 1971

To Then Secretary of State of the State of
California, Edmund G. Brown, Jr.,
1971 - 1972.

.SELECTED LITIGATION 

• Maxson v. Born, U.S. District Court, N.D. Cal., was a class action which
resulted in the restoration of welfare'benefits to 9,000 aged, blind
and disabled persons in San Francisco County. Permanent injunction
issued April 1, 1974. •
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SELECTED LITIGATION:

Leach V. Brian, U.S., District Court, E.D. Cal., was a class action -to
compel officials of the State of California to restore welfare benefits
to 50,000 aged, blind and disabled citizens in California. State
mooted action in December, 1973 by agreeing to increase welfare
allocation by $17 million per year

• •
California League of Senior Citizens v. Brian, Cal. Court of Appeal,
3rd Appellate District, November 19, 1973, was a class action on behalf
of 400,000 aged, blind and disabled welfare recipients which resUlted
in ,an order compelling state welfare officials to increase welfare
grants by $140 million.

•
Terry v. State Board of Pharmacy, U.S.. District Court, Northern Districtof California, was a successful challenge to a state law which made it•unlawful to advertise prescription drug prices. A unanimous three-
judge court held that the statute in question violated plaintiffs'
First Amendment rights and unnecessarily led to inflated costs for
prescription drugs. Permanent injunction entered May 13, 1975.

Kusick v. San Francisco Council of Nursing Homes, U.S. 'District Court,
Northern District of California, involved an anti-trust action againstnursing homes in San Francisco, California, who threatened to evict
500 medically indigent patients unless ;reimbursement rates from the
State for said patients were increased. Within a week of the filing
of the complaint, the defendants agreed to a stipulated order in the
form of injunctive relief and damages. Stipulated order entered June 27,
1975

Dils V. Guduldig, Los Angeles County Superior Court, was a successfulclass action against the State of California which resulted in therestoration of $10 million in State health care benefits to 10,0,00aged, blind and disabled low-income Californians. A premptory writof mandate issued from the Superior Court on January 19, 1973, and theState decided not to appeal.

California Medical Association, at al. (Plaintiffs), O'Reilly, et al.TPlaintilifs in intervention) v.  Drian, California Court of Appeals,3rd Appellate District, was a successful appeal of a decision by theSuperior Court that the State of California had unlawfully reduced thescope of services in the State Medi-Cal program by $140 million..

Self-Help For the Elderly v. Richardson, U.S. District Court, Districtof Calumbia, challenged the constitutionality of two sections of the•Medicare Act of 1965 which delegated unfettered discretion to a
private corporation (the Joint CommissiOn on Accreditation of Hospitals:to sot standards for patient care and to determine the disbursementof over $1 billion per year in federal monies. As a result of
lawsuit, Congress on October 29, 1972, amended the Medicare Act to requIrethe Secretary of Health, Education and Welfare to set standars forpatient care in hospinis and to a.s.Toe fordisbursement of federal funds. .
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SELECTED LITIGATION:

Shaw v. Modesto School Board, U.S. District Court, E.D. Cal., 1971, —
was the first successful suit in the nation to enjoin violations of the
National School Lunch Act. This action which was brought on behalf
of low-income school children resulted in a permanent injunction
ordering the school board to increase the number of free lunches served

' to needy children by 500 percent (from 400 per day to over 2,000 per
day). • •

May v. Hardin, U.S. District Court;'N.D. Cal., was a class action suit
in which the District Court issued a temporary restraining order which
resulted in the release of over 20,000 pounds of surplus food on .
Christmas Eve, 1970, to hungry ,persons in rural California.

21guin v. Arredondo, U.S. District Court for the Eastern District of :
i California, is a class action on behalf of migrant farmworkers against

a•labor contractor who refuses to comply with the requirements of a
new ,federal law. Temporary Restraining Order issued August 1, 1975.

Wong v. Mihaly, U.S. District Court, N.D. Cal., 19714 resulted in
permanent injunction against registrar of voters who had refused to
allow indigent candidates to run for public office because • they could
not pay filing fees.

Brown v. Standard Oil, L.A. Superior Cou7:t, was an action to compel
three major oil companies to file financial disclosure of their secret
financial participation in ballot measure campaigns. In 1972 the Courtissued an interim finding supporting the plaintiff's major contentionsand all defendants but one have settled the case.

SELECTED LEGISLATIVE ACTIVITY: 7
United States Senate: At the request of Senator McGovern, presentedtestimony on the problems of malnutrition among the nation'z schoolchildren and assisted Senator McGovern's staff in drafting remediallegislation which was eventually signed into law.

Secretary of State in California: As special counsel to the Secretaryof State oz California, assisted in the drafting of statutes and ,regulations.

• PUBLICATIONS:

Prison Work Release Programs - A Rehabilitative Anproach to Sentcncing,
1 Columbia Survey of Human Rights Law 99 ;156); Curing Your Sic.: 
Hospital: A Lawyers' Guido, available through Clearinghouse Review,
Chicago, Illinois.
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RESUME

Name: Roy Alper
Date of Birth: 11/19/43

Education: P.A. (Political Science) 1965; Purdue University

J.D. 1968; University of California, Berkeley (Boalt Hall)

Positions:

June.1968 - Nov. 1968 Assistant Counsel, Oakland Redevelopment
Agency

Nov. 1968 -'Jan. 1970 Operations Manager for a family business
in Indiana

_Jan. 1970 - Jan. .1974 Private practice of law in Berkeley;
specializing in consumer law, domestic
relations, and bankruptcy

Jan. 1974 - Present Legislative Advocate, California Citizen
Action Group

:Activities:

• - -1971 Assisted in initial organizing of San Francisco
Consumer Action and Alameda County Consumer .
Action.

1972-1974. Co-chair, Consumer Protection Committee, Consumers
Cooperative of Berkeley.

Responsible for stimulating and channeling voluntee:
involvement on consumer issues in a 65,000 member
organization.

Projects included development of consumer oriented
food merchandising policies; in-store counter-• 
advertising program for non-prescription pain
killers; development of standards and mer:'nandicin7
program for organic foods; Food Action Campaicn;
Meat Boycott; several public forums bringing
experts and public officials involved in consumer.

• protection, energy policy, food policy, and adver-.
Using face--to-face with consumers; laying ground-
work for Co-op Health Maintenance Organization;
organizing voiuntr lo;:byin efforts on fLed
policy and no-fou1.z insurance; and testi:Ilonv befc1. - 1
numerous state, local and federal bodies.



136

/972-1974 Member of Policy Board and Exectitive Committee,
Consumer Federation of California

Involved since the inception of this effort
to create a statewide coalition of consumer,
labor, and farmer interests on consumer

Chaired numerous committees and, lobbied7c]m
'no-fault insurance, credit policy, local
consumer affairs bureaus, and food labeling
issues.'

1973-Present Vice President, National Consumers Congress

Among the initial organizers of this national,

grassroots based organization which grew out

of the meat boycott in 1973. In one year,NCC

accomplished outreach to local organizations

in thirty states, developed a regular newsletter

which is the only grassroots oriented consumer

paper in the country, developed funding for

a newly hired staff of five that will do research

for .and help organize local group actions on food

and energy issues

1974 Member of Board, National Consumer Resource Center

Assisting to obtain research grants for this

newry formed 501(c)3 sister organization to .the

National Consumers Congress



137

COUNCIL ON CHILDREN, MEDIA AND MERCIIANDISING
1346 Connecticut Avenue, Washington, D. C. 20036

Telephone: 201466-2584

December 23, 1976

Ms. Margery Waxman Smith
Acting Director
Bureau of Consumer Protection
Federal Trade. Commission

Washington, D.C. 20580

Dear Ms. Smith:

c.

rr,

11,,,122:<,-,

icolfrv,

C : x J.L..5, •. •,, •
m Lco I himehlvt D., Ph D.
72 Mrs. Gracc (nivare,

llitillf ItichnIond. 51.0.
Jame, S. Totorr,

Robert B. Choate, Chinn.

Having received your rejection to our OTC application because the

rule "covers only affirmative claims", and since time is running out

for those who seek compensation to participate in the OTC Drug Adver-

tising Rule, I amend my previous application, without prejudice to

all the goals and arguments presented therein. I think your rejection

on the grounds that it primarily focuses on warnings and contrain-

dications is erroneous, inasmuch as theicommunications from this

office, starting with our formal application of November 4, 1976,
have studiously avoided that subject except insofar as they influenced

the label as a whole. I wonder if the earlier formal application was

understood.

We now reapply for,Fontensation in a much simpler vein.

We will testify at the OTC Drug Advertisiqg Hearings, and will supply

questions to other witnesses through the . ippropriate channels and

parties. To properly prepare ourselves for this activity, we seek

compensation to the Council on Children, Media and Merchandising to

permit me to join forces with attorney Robert Pinco upon his termina-

tion of government service, and consult with major behavioral science

figures in the United States who will be asked to analyze, from the

perspective of several vulnerable segments of the public, the fairness

of communiution of OTC drug information when affirmative claims are

made in advertising based on the probable outcome of the OTC mono-

graphs drafted for the FDA. We will seek advice from many including

some of those scientists previously listed on page 8 of our earlier
formal application. Attorney Pinco, who will have just rejoined

private practice, is the man who directed the entire FDA OTC drug

monograph panel review over the last several years. He feels, as I

do, that there is a great need to examine whether the monographs'

recommendations are transferable as written to FTC OTC rulemaking.

For instance, he_personally knows of several monograph statements

which might well be not understood by those we seek to represent,

particularly in advertising. We stress here that we support the

Intent Of your rule, but want to make sure that it protects those

who are most in need of governmental protections.



138

The vulnerable groups are illiterates, children, the 'deaf who watch

television, and the blind who listen to radio, and those with minimal

schooling.

After discussions with your personnel I am concerned that the FTC's

desire to keep these hearings to a "sharp, limited focus" disregards

a number of i_sues about drug advertising that must be raised here

and now. They may be raised again in the individual monograph hearings

relative to warnings, but they must also be raised in regard to the

affirmative claims which are the subject of the immediate proceeding.

This is the holiday season. The hearings start in February. Rather

than convene our b-havioral consultants, we will now have to travel

to meet them, or use the telephone. Our budget reflects this. We

ask for your immediate consideration and reply.

Sin rely,

. Rob rt B. Choate
Chairman

RBC:th
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J

APPLICATION FOR FTC CCV2a.EATICN

TO Support Participation in FTC
Rulemaking Froceedings - Part I
General Information
Rail Application to:

Federal Trade Commission
Bureau of Consumer Protection

Special kssistant for Carpensation
Office of the Director - Code PG

600 Pennsylvania Avenue, N.W.
Washington, D. C. 20580

PART I

Application Control No. (FTC USE ONLY)

1. Applicant Name

Consumer Affairs Committee

Croanization

Americans for Democratic Action
Street Address - P.O. BOA

3005 Audubon Terrace, N.W.

City
Washington

Country
U.S.

State Zip Code

District of Columbia 20008

Telephole Num,, 1 Area Cede 1 Ext.

244-4080 202

2. Name or Rulemaking Proceeding

Advertising Over-the-Counter Drugs

3. Nattua of Interest

Business X Consumer Other

4. Tota copensat,c. Requested

-TEcecifv)
5. Type of Applicant

Gove=mmt Unit Profit-making Non-profit

Nonprofit but without
X Other (..e,ify) exemption

IRS

-Clype oi Application or Request

X Initial Change (specify type)  

,. Purposes for which tots application is ceing cads:

Preparation of testimony, participation at the hearing
including cross-examination of witnesses, and post-hearing conments

6. Period of Participation

Fran. lunediately To: Time of post-hearing comments

9. The applicant certaties that to the cest o.7=.,-.r.cw-ez.ge and teller, the data
in this application are true and   and that, he will comply with the
attached assurances if he receives the award of conT.ensation.

Name (typed) Title

Bruce J. Terris Counsel
ignatere el autacrIzea representative

10. Date of App 

I((3(.7 A(3/7 (.

icatton
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11 FTC USE CNLY - Control "umber

Authorization Code (FTC USE ONLY)

314 2515

CASH and REIMBURSEY.ENT St2, RY

9. Amount of this Cash Request

10. Total Actual Expenditures .

U. Total Cash Received to Date

12. Claimed Peimturserrent

13. Amount to he Refunded to FTC

14. Certification for Financial Retort and 
Cash Advance Requests 

I hereby certify that this report is true
and col-reek to the best or ry knowledge and
belief and that all funds requested and/or all
expenditures represented herein have been made
in accordance with appropriate legislation,
regulations and policies set forth in the
application and award documents.

Further, that all accounting records and
related original and supportina docurents which
support costs, charges or claims made herein
will be maintiined for a period of three years
following completion of approved participation.
These records will be made available to FTC
staff auditors or authorized FTC contract
auditors at their request.

Signs

Bruce J. Terris

Date

Counsel
Typed name and Title

FTC USE ONLY

0(7-Approved/7-Amended & Approved-Disapproved

Date Date

Signature-Bur. Dir. Bureau Director



1. TYPE  OF ACTION (check one)

,7-initial Applicati

/1

on
-FTC Budget Approval (FTC use only)
-Pcport of Actual Expenditures
-Request for Budget Chance
-Request for Cash Advance

. -ReiMbursement Request
-Trarnmattal of Refund
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PART Il - A

Compensation for Participation
In FTC Ruleraking Proceedings
Part II - Budget & Financial Data

3. Stage of Partacipation (crack one)

0-Total /7-Preparation of Te.stimony /7-Development of Evidence

/7-Bearing Participation 17-Rebuttal /7-Other 
(Specify)

/. Compensation Award Ni

4. Budget
Categories

3. Proposed
Budget

6. Approvea
Budget

7. Pcvea is 
Budget U. Am=11

Exnenditurcss

tit_ Lit
ONLY

A. Personnel
Overhead *

B. (30 % of
Personnel)

C. Consultants
Name Rates
1. Bruce J. Terrtis $9900,
2-Lnnnir C VON R,,nner 810J
3.Paralecral 720
alTer Direct Costs
St...graphic &

D. Transcription
Services

i.
.

E_ Contractual
Services

F. Travel
1. Per Diem $ 4 days 4 days 4 days 4 dais
2. Transportation

3. Other Thavel -I $ 45
.

Other-specify
G. .
Otter-specify

H.
.

I. TOTAL $ 18,765
Contents

1/ Based on the Commission's new attorneys rates. If the old
rates are used, there will be an additional item for secretarial
services -- 100 hours at $6 an hour, a total of $600.

2/ Bruce J. Terris' rates are $45 an hour.
Lonnie C. Von Renner's rates are $30 an hour.
Paralegal rates are $9 an hour.

If the overhead can be justified at over 30%, fill cut and attach Part III and enter that
adjusted overhead rate in column 10 shove.

94-367 0 - 77 - 10
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1/

2/

1. TYPE CF ACTION (check one)

R7-initial Arplication
,-FTC Budget Approval (FTC use only)
-Report of Actual Expenditures
-Request for Budeet Cbange
-Bequest for Cash Advance
7-Reimbursement Request
-Transmittal of Refund

Compensation for Participation
In FTC Rulemoking Proceedings
Part II - Budget & Financial Data

1. Stage of Participation (check one)

f7-Total AU-Preparation of Testimony /7-Development of Evidence

7-Hearing Participation a-Rebuttal /7-other
(Specify)

. Ccmpensat)on Award Nc

4. Budget
Categories

5. Proposed
Budget

6. Approv5a
Budget

7. Revised
Budget

0. Amount ot
Actual

Expenditure;

Pit Lii.
ONLY

A. Personnel'
Overhead .

B. (30 g of

P-6EOnrel) .

C. Consultants
Name Rates
1.Bruce J. Terris $ 900
2.innnip C. Von Renner$2400
3.
Otner Direct Costs
StenoTraphic &

D. Transcripticn
Services

i

E. Contractual
Services

F. Travel
1. Pei Diem 6 ,-, days 4 Ca, # days days2. Transportation

3. Other travel
Other-sEecify

G.
Otter-specify

R. a

I. 7CTAL $ 3300
Comments

•

1/ Based on the Courission's new attorneys rates. If the old rates are
used, there will be an additional item for secretarial services --
50 hours at $6 an hour, a total of $300.

2/ Bruce J. Terris' rates are $45 an hour.
Lonnie C. Von Renner's rates are $30 an hour.

• If the overhead can be justified at over 30%, fill cut and attach Part III and enter thatadjusted overhead rate in column B above.
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1/

2/

1. TYPE OF ACTION ,check one)

/I

-Initial Application
-FTC Budget Approval (FTC use only)
-Report of Actual Expenditures
-Request for Budget Chance
-Request for Cash Advance
-Reimbursoment Request
-Transmittal of Refund

Compensation for rarticipation
In FTC Rulemaking Proceedings
Part II - Budget & Financial Data

3. Stage of Participation (check one)

f7-Total L:7-Preparation of Testimony /7-Development of Evidence

&-Hearing Participation 1=7-Rebuttal /7-Other
(Specify)

/. Compensation Award Sc

4. Budget
Categories

5. Proposed
Budget

6. Approved
Budget

7. Revised
Budget

b. ,count or
Actual

Expenditum;

k IT_ LSI.
ONLY

A. Personnel .
Overhead a

B. (30 % of
Personn21)

.

C. Consultants
Name Rates
1.Bruce J. Terr

,
_s $7200

2.Lonnie C. Von Jtenner120 U
3.
Otner Direct Costs
Stenographic &

D. Transcription
Services

i

E. Contractual
Services ,

F. Travel
1. Per Dion $ F days 4 days 4 days ,
2. Transportation

3. Other Travel 45 .
Other-specif

G.
Other-sp,cify

H.

1 TOTAL. $ 8445
eats

1/ Based on the COmission's new attorneys rates. If the old rates are
used, there will be an additional item for secretarial services --
10 hours at $6 an hour, a total of $60.

The estimates for attorneys' time is based on a three-week hearing
and one week of preparation.

2/ Bruce J. Terris' rates are $45 an hour.
Lonnie C. Von Banner's rates are $30 an hour.

If the overhead can be justified at over 30%, fill out and attach Part III and enter that
adjusted overhead rate in column B above.
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2!

. 1. TYPE cr ACTION (check one)

gIn-itial Application
-ETC Budget Approval (FTC use only)
-Report of Actual Expenditures
-Request for Budget Change
-Request for Cash Advance

• -Reixbursoment Pequest
-Transmittal of Refund

Cerpensation for Participation
In FTC Ftulatuking Proceedings

Part II - Budget 3 Financial Data

17.--t—tag—e-TirFarticipation ,c

Z:7-Tota1 0-Preparation of Testimony /7-Development of Evidence

C7-Hearing Participation /7-Rebuttal E7-0ther

.7.—Capensation Award 1‘,

Written comments on
Presiding Officer's
Summary of Record and
on Staff Recommenda-
tions and Comments

4. Budget
Categories

5. Proposed
Budget

.. Approved
Budget

i. Revised
Budget

B. Amount or
Actual

Expenditures

tit. rst

ONLY

A. Personnel
Overhead *

B. (30% of
FiTionnol) '

.
.

C. Consultants
Name Rates
3..Bruce J. Terr S $1800
2.7 (Intl i o C IklIn 1 Rpralp 7E7 I

$ 770
(1,t,err uirec; costs

Stenographic &
D. Transcription

Services
• i

E. Contractual
Services

F. Travel
. Per 0.11 $ ,i dews 4 days 4 days 4 days
2. Transportation

3. Other Travel •
Other-sp3cify

G.
Other-sp.:city

H.

I. TOTAL
-$7620

Caarents

1/ Based on the Commission's new attorneys rates. If the old rates are
used, there will be an additional item for secretarial services --
40 hours at $6 an hour, a total of $240.

2/ Bruce J. Terris' rates are $45 an hour.
Lonnie C. Von Renner's rates are $30 an hour.
Paralegal's rates are $9 an hour.

• If the overhead can be justified at over 304, fill out and attach Part III and enter that
adjusted overhead rate in column B above.
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1/
NARRATIVE—•

a. The Representation of Consumers Is Necessary

for a. Fair Determination of the Proceeding 

As we will set forth more fully below, the Consumer Affairs

Committee of Americans for Democratic Action represents consumers in a

variety of different fields. The proposed rule is of course directly

related to the protection of consumers from unfair and deceptive claim
s

by drug advertisers.

1/ We note that the California Citizen Action Group has been notified

That it will receive compensation for participation in this proceedin
g.

While it is only a small part of the overall grant, the grant does include

funds for examination and cross-examination of witnesses at the hearin
g.

We assume, nevertheless, that the Commission has not yet made a

decision as to which consumer organization should represent, the genera
l

consumer interest at the hearings. Indeed, if such a determination has

been made, it would plainly be improper. The proposal of California

Citizen Action Group was both filed and approved before October 7,
 1976,

the date of which the final notice in Federal Register informed groups

to file notifications of interest. "Until the Presiding Officer has chosen

the group representation for the consumer interest," no grant coul
d have

been intended to cover this role. • See Letter of Margery Warman Smith to

Automobile Owners' Action Council, July 28, 1976.

The Consumer Affairs Committee of Americans for Democratic Acti
on

filed a notification of interest as a general consumer representat
ive in

response to the notice of the Federal Register. On October 24, 1976, the

Presiding Officer requested the four groups to attempt to agree
 on a group

representative but no such agreement has yet been made.

We submit this application because we believe that the Consumer

Affairs Committee, either alone or in conjunction with another 
group, should

be allowed to participate in these proceedings, including full 
participation

at the hearings, and should be granted the funds necessary to do s
o

effectively. As we will set forth below, the Committee has a distinctive

point of view concerning these regulations which is substantial
ly different --

not Merely as to details but as to the basic substance of the rule
 -- from

the Commission's staff. We believe that this point of view should be

srepresented in these proceedings.
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There can be no doubt of the need for consumers to be represented

in this proceeding. Drug manufacturers, advertisers and media have

notified the Commission that they will be represented. While the Commission

staff will of course participate, it has the duty to represent the public

generally. In contrast, the Committee's sole interest and responsibility

is to represent consumers.

More specifically, the Committee has a substantially different

position from the staff concerning the contents of the rule which should

be adopted. The staff has set forth its views as to the interpretation of

the proposed rule. 41 Fed. Peg. 39768, 39770. The Committee of course

does not challenge the staff's intention concerning its own proposal. How-

ever, the Committee believes that a rule which is to be effective in order

to protect consumers must be significantly ;stronger than the proposed rule

as interpreted by the staff. We will therefore state our disagreement with

the proposed rule as interpreted by the staff:

1. Does the rule prohibit the making of every
claim In advertising that FDA has not
specifically approved for labeling?
No, the rule prohibits only those claims
that are not allowed in labeling.

The COmmittee takes the position that drug manufacturers should be

allowed to advertise only the claims which the Food and Drug Administration

has approved. While the FDA has also specifically disapproved certain

claims, there is no way that this list can be complete. The FDA regulations

therefore allow only approved claims to be included in labeling. This same

requirement must apply to advertising.
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Mbst oonsuaers first receive information about an OTC drug through

advertising rather than labeling. Moreover, it is doubtful that many

consumers read the label thoroughly before purchase. Even if they read

the label, it is likely that they will continue to consider the information

they have received about the asserted benefits of the drug which they ob-

tained through advertising.

Advertisers can easily develop new claims and variations on claims.

Any rule which allows drug manufacturers to vary the claims without prior

approval will certainly result in efforts to escape the purpose of the FDA

regulations. This, in turn, will result in complicated and almost surely

inconclusive studies and difficult, lengthy proceedings against manufacturers.

If the proposed rule is to be effectively enforced, the FTC must require

that only claims approved by the FDA be used. Conversely, if advertisers

can use other claims which have not been specifically approved, this rule

will become a virtual nullity.

Moreover, there is no reason for a different rule as to advertising

than for labeling. Drug manufacturers desiring to make other claims can

seek permission from the FDA. The FDA has obviously more expertise than the

FTC in determining whether these claims may appropriately be made.

We do wish, however, to distinguish claims for use of, benefits from,

and pharmacological action of drugs from mere descriptions of them. Accurate

descriptions of drugs which do not explicitly or implicitly claim benefits

should be permitted. However, as to the use, benefit and pharmacological

action of drugs, only claims which have been specifically approved by the

FDA should be permitted in advertising.



148

2. Does the rule limit advertisers to the use of
certain terminology?
In those cases in which FDA has prohibited the
use of terminolcx-jy other than that which has
been specifically approved, e.g., indications
for use of antacids, the same prohibition
applies to advertising. Only in those instances
does the rule allow only the use of specifically-
approved terminology.

The Ctnmittee takes the position that the terminology developed

by the Food and Drug Administration for labeling should be used in

advertising and should be the only terminology permitted to be employed

in advertising. The 'DA regulations approve specific wording for claims

and disapprove specific wording in other claims. However, the FDA allows

the use in labeling only of the specific language which is approved. It

is irrelevant whether the language has been disapproved. If other termin,

ology is desired, the manufacturer is required to obtain approval in

advance from the FDA by showing that the alternative terminology has the

same meaning. There is no reason why the rule should be different in

advertising than for labeling.

We have noted that, if advertisers can make claims that have not

been approved by the FDA, it will be almost impossible to enforce the FDA

monograph or the FTC rule. The same is probably even more true as to

variation of terminology. A language can be varied infinitely by advertisers.

There is no way that the Commission will be able to police the varied

terminology so that variations which exceed the claims permitted by the FDA

are promptly and effectively prohibited. Permission to use other terminology

will simply result in undermining enforcement of the proposed rule and

cause needless confusion among consumers.
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4. Does the rule require the disclosure ot
warnings in advertising?
No, the rule is not addressed to the dis-
closure of warning information. The dis-
closure of such information for antacids
is the subject of the Antacid Rulemaking,
announced on April 6, 1976, at 41 FR 14534.

The Committee urges that the proposed rule should require all

warnings prescribed by the FDA. The FDA regulations set forth explicitly

worded warnings which are required for labeling. These warnings are implicit

limitations on the claims approved by the FLA. Without the warnings, the

claims are too broad and are implicitly deceptive and unfair. This is

particularly true because most or, at least, many consumers who are per-

suaded to purchase drugs through advertising do not read the labels.

Our position is supported by those (14 several FDA medical panels.

For example, the Monograph for OTC Cold, Cough, Allergy, Bronchodilator

and Antiasthmatic Products urged the FTC to challenge any advertisement

which * * * in ary way Negates or dilutes the information on the label,

especially the contraindications and/or warnings." 41 Fed. Reg. 38312,

38334 (1976). Even more implicitly, the Monograph for GrIC Laxative, Anti-

diarrheal, Emetic and Antiemetic Products urged that "all forms of advertising

will be monitored by those having the appropriate jurisdiction, to insure

that adequate warning and cautionary statements as found in product labeling

will be carried over and incorporated in all advertising and promotional

activities for these products." 40 Fed. Reg. 12902, 12904 (1975).

Alternatively, it may be determined that some of the warnings need

not be given or that several warnings can be combined in a simple statement

in advertising. However, again this should not be permitted without prior
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approval of the FDA or FTC. Effective enforcement requires that drug

manufacturers not be allowed to vary or ignore the required terminology

for either claims and warnings without prior approval.

It is not a persuasive response that these warnings may be required

in proposed rules on specific categories of OTC drugs such as the antacid

rule. We strongly support the prompt initiation of such proceedings as

soon as FDA regulations become final in order to consider specific advertising

problems for a particular category of OTC drugs. However, the Committee

assumes that the rule involved here has been proposed because the rules fol.

specific categories of OTC drugs will take substantial time to prepare and

adopt and/or because the FTC will not initiate specific rules for all

categories of OTC drugs. In either event, as long as no rule has been

adopted for the particular category of OTC drugs, the general OTC drug rule

will be applicable. We believe that the general rule must require, in

addition to allowing only FDA-approved claims, that all FDA-required warnings

be given.

7. Will the rule take effect for a drug category if
the FDA monograph is under challenge?
The rule will not apply if the FDA monograph is
not in effect. If the effective date of a mono-
graph is stayed during the pendency of a legal
action, the rule will not operate during the
period of the stay as to products governed by
that monograph.

The Committee takes the position that the rule should take effect

as soon as the FDA regulation is finally issued. Industry challenges to

FDA actions carrying out the Food, Drug and Cosmetic Act have often taken

years to resolve. These challenges have often had little purpose except

to keep drugs on the market until judicial review could be completed. We
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see no reason to give drug manufacturers the incentive to litigate by

promising them that this will delay enforcement of the proposed rule.

While it may arguably be reasonable to allow drug manufacturers

to continue marketing drugs during the period of litigation, they should

not be allowed to advertise as well during this period. In balancing the

equities between the manufacturer and the public, the equities on the side

of the public should clearly prevail. A neutral federal agency, assisted

by an eminent scientific panel, has made its decision. While the decision

is under challenge, it must be assumed that the age%cy is likely to prevail.

The harm to the public from continued advertising of the drug or claim is

often severe. In these circumstances, no automatic stay of the rule should

be granted. If a stay is appropriate in an individual situation, a procedure

could be instituted for seeking relief from the FDA, FTC, or a combination

of the two.

8. Does the rule require claims to be made
by way of words rather than visually or
pictorilly, in all OTC drug .edvertise-
ments?
The rule does not require claims for a
pioduct to be made by way of words. Of
course, visual content can give rise to
representations to which the rule would
apply.

The Committee takes the position, as indicated above, that the

rule should only allow the claims specifically approved by the FDA. The

FDA would not allow a label to have visual or pictorial claims. Similarly,

the FTC should not allow advertising to make such claims. All claims, both

on the labels and in advertisements, should be the specific verbal claims

approved by the FDA.
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Consequently, no claims Should be permitted visually or pictorially.

Visual and pictorial content should be permitted only as long as it simply

reflects, and is totally consistent with, the verbal claims and does not

implicitly suggest any broader or different claims.

In addition, the Committee takes the following positions on

questions raised in the FTC's final notice' (41 Fed. Reg. 39768, 39770):

1. Does the advertising of a drug under conditions
placed in Category III by FDA for labeling
nullify important public policies? Is is
deceptive or unfair?

The Committee takes the position that the advertising should not be

permitted of drugs or of claims which have been found to come within Category

III. Drug manufacturers have had 14 years to establish the safety and effec-

tiveness of their drugs. The FDA has permibted them for several additional

years to continue to market some drugs which have not been proved to be safe

and effective by placing them in Category III. This allows established

customers to continue to use the drug. However, there is no reason to

permit manufacturers to advertise for-new customers in the absence of full

compliance with the statute. Such advertising of drugs which are not in

full compliance with the statute is inconsistent with the important public
2/

policy of requiring proof of safety and effectiveness.

1/ The Committee's position on other issues raised in the final notice
are set forth in the Notification of Interest filed by the Committee which
is attached.

2/ It is extremely likely, based on the FDA's experience with pre-
scription drugs, that manufacturers will not even attempt to develop proof
of the safety and/or effectiveness for many of these drugs but will instead
market them as long as possible and then take them off the market when re-
quired to do so. The remedies of prohibiting advertising or requiring dis-
closure will reduce the benefits to the manufacturers and the harm to the .
public from this approach.
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The Committee further takes the position that the adver
tising

of drugs in Category III is inherently deceptive and
 unfair. The ad-

vertising of a drug, by itself, is implicitly a claim t
hat the drug is

safe and effective. The Staff Report on the proposed rule (pp. 7-8)

shows that large numbers of consumers believe that the 
government assures

the safety and effectiveness of drugs. In fact, as to Category III drugs,

the FDA has found that there is not adequate proof that
 the drugs are safe

and effective.

The FTC will have contributed to the deception and unfa
irness if it

fails either to prohibit advertising of Category III drugs
 and claims or,

at the least, to require disclosure of the FDA finding 
that there has been

no showing of safety and effectiveness. Prior to the promulgation of this

rule, the FTC can not fairly be said to require full di
sclosure of the

safety and effectiveness of CTC drugs. With the promulgation of this rule,

the FTC will have entered this field and consumers will be
 led to rely even

more heavily on the goVtrnment to assure the safety and ef
fectiveness of

OTC drugs. In these circumstances, the FTC has a particularly heavy

responsibility to ensure that deception and unfairness do 
not occur.

2. Should the FTC: (a) prohibit all such

advertising; (b) require affirmative

disclosures in such advertising (and,

If so, what should those disclosures be);

or (c) adopt same other remedy?

The Committee takes the position that all advertising o
f Category III

drugs should be prohibited. As indicated above, until full compliance with

the statute, drug manufacturers should not be allowed to s
eek new customers

for drugs which have not been proven to be safe and effect
ive.
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If, however, advertising of Category III drugs is permitted, the

FTC should require that advertisements disclose the FDA's finding that

the drug has not been proven to be safe and/or effective. The disclosure

that such proof is lacking is essential to avoid deception and unfairness.

4. Is it a material fact to consumers that
the Commissioner of Food and Drugs has
not yet completed his evaluation of a
particular drug category or established
conditions under which products in that
category are considered safe and effective?

The Commictee takes the position that it is not a material fact

to consumers that the FDA has not yet completed its work on a particular

drug category. It would be possible to claim that the belief of consumers

that the goverment has approved drug claim makes the lack of such approval

a material fact. However, the required disclosure in advertising that the

FDA has not approved a drug would probably suggest to consumers that the

drug was not safe or effective. Consequently, the disclosure might itself

be deceptive or unfair.

On the other hand, the Committee takes the position that the findings

of an FDA panel and the tentative conclusions of the FDA that a drug or

claim Should be placed in Category II or Category III are material facts

even though the FDA's final decision has not been made. The failure to

disclose such findings, even though not final, is deceptive and unfair.

5. Does the failure to disclose this fact
nullify important public policies?

As indicated above, the Committee takes the position that the

failure to disclose the fact that the FDA has not completed its work does

not nullify important public policies. We believe that public policy can
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best be implemented by the FDA completing its evaluation.

We believe that the failure to disclose findings of an FDA medical

panel and tentative conclusions of the FDA do nullify important public

policies. The FDA's ultimate determinations have overwhelmingly been the

same as the findings of the medical panels and the tentative conclusions

of the FDA. Important public policies in conveying adequate information

to the public which underly the Food, Drug and Cosmetic Act and the Federal

Trade Commission Act require disclosure.

The Presiding Officer has designated as issues of fact three

questions concerning whether alternative terminology is available for the

FDA terminology which will convey the same meaning to consumers. 41 Fed.

Reg. 39768, 39769, As indicated above, whether or not such terminology

exists, the Committee believes that drug advertisers should not be permitted

to vary the FDA-approved terminology. Otherwise, enforcement of the rule

will become almost impossible.

In short, the CoMmittee will clearly take a substantially different

position than the staff on numerous important issues at this proceeding.

It will urge a significantly stronger rule to protect consumers from OTC

drug advertising. We believe that it is extremely important that this much

stronger consumer position be represented.

b. The Participation of the Committee is Appropriate

and Necessary for the Representation of Consumers

Americans for Darceratic Action is a nonprofit independent membership

organization which was founded in 1947 and has a current membership of 75,000.

It takes positions on numerous issues of public policy and works in the
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Executive Branch, Congress, and through the media to have these positions

adopted. ADA national policy is established at its annual convention in

Washington which is attended by representatives of local chapters and

mk_mbers-at-large. A national board of directors, on which serves the

Committee's current chairwoman, and a national executive committee govern

between conventions.

Americans for Democratic Action is organized into chapters located

throughout the country. The Greater Washington Chapter has a membership of

1200. The Consumer Affairs Committee is a comittee of this chapter. How-

ever, it has been delegated by the national organization to represent it as

well as the local chapter. The chairwoman of the Committee since its found-

ing in 1970 has been MS. Ann Brown who has 4een a leading consumer advocate

throughout this period.

The Consumers Affairs Cannittee engages in surveys, investigations,

and testimony on a broad range of consumer issues including consumer credit,

rising energy oohts, fair trade laws, food and non-food item pricing, food

quality, unsanitary conditions in drug stores, markets, and restaurants, and

occupational licensing board reform. Cammittee representatives have testified

on consumer issues before the D.C. City Council, Metropolitan Washington

Council of Governments, the Food and Drug Administration, and Congressiona:.

committees. Ccannittee members have often addressed community groups and

have appeared on numerous television and radio programs. The Canmittee's

chairwoman is a member of the Advisory Board to the District of Columbia

Office of Consumer Affairs. A ccmplete list of Committee activities for

1975 is appended to this application.
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The Committee has done considerable or in the drug field. It

did a pricing survey on the cost of OTC drugs in the District of Columbia.

It submitted °Liniments to the lit_ on retail prescription drug prices. It

did a study on the lack of effectiveness of OTC diet pills which was

presented to the FDA panel reviewing those drugs. It is now investigating

vitamins and iron supplements. The Committee is also monitoring the mono-

graphs of the various FDA panels on the OTC drugs: A representative of

the Committee will also be participating in an FDA-sponsored conference

concerning the use of package inserts which are designed to provide consumers

with information about prescription drugs.

The Committee would be a vigorous representative of the interests

of consumers in this proceeding. As indicated above, the Committee urges -

adoption of a considerably stronger rule than does the staff. Throughout

its history, the Committee has competently and forcefully advocated consumer

interests in numerous fields.

Mbreover, the Committee has had other experience in participating in

proceedings before the Federal Trade Cannission. It has received compensation

from the PIC for participating in the proposed trade regulation rule pro-

ceedings on the advertising of ophthalmic goods and services and the funeral

industry. It filed petitions with the FTC to regulate the use of discounts

by grocery stores and to extend the regulation of specials by grocery stores

to all stores. It submitted comments to the 1,11. on retail prescription drug

prices in 1974 and testified before the FTC on warranties in 1975. It has

presented testimony at oversight hearings on the _it, before the Senate Commerce

Committee.

94-361 0 - 77 - 11
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The Committee will be represented by Bruce J. Terris and Lonnie Von

Renner. Their resumes are attached. They represented the Committee at

five sets of FTC hearings in the rulemaking proceedings on the advertising

of ophthalmic goods and services and the funeral industry. The Committee

believes that they have demonstrated their qualifications to represent

consumer interests strongly and effectively. The Committee therefore

believes that its participation is necessary and important for the adequate

representation of consumer interests.

c. The Canmittee Will Require Compensation
to Participate in These Proceedings

Consumers generally can obviously not provide the large amount of

funds needed to participate in this proceeding. Individual consumers

only spend small amounts of money for OTC drugs even though the total of all

such purchases is enormous. The cost of soliciting funds for this purpose

from individual consumes and the doubtfulness. of success makes such an

approach to financing completely impractical.

The Greater Washington chapter of ADA operates on an annual budget

of $5,000 to $7,000 derived entirely from membership dues. This money is

used mainly to pay a minimal salary to a Chapter Director and for miscel-

laneous printing and postage. The Consumer Affairs Committee receives no

funds from the national organization; its only funding is an annual allot-

ment from the local chapter of about $2,000. This is used for operating

expenses and to pay for the part-time services of one secretary. All other

workers are volunteers.

. It would not be feasible to solicit by mail or otherwise from ADA

umbers the contributions necessary to support this representation. The
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cost of representation far exceeds the contributions by umbers to all

local chapter activities for an entire year. It would, in short, be im-

possible to participate effectively in the hearing without financial

support to obtain the services which are necessary.

d. The Connittee's Use of the Funds Sought

The Committee believes that the principal issues in this proceeding

involve matters of public policy rather than designated issues of fact.

More specifically, the basic issue is how the FDA's determinations concern-

ing the safety and efficacy of OTC drugs made under the Food, Drug and

Cosmetic Act for purposes of labeling should be applied by the FTC to

advertising)"

We have discussed above the Committee's position concerning the

substance of the proposed rule. We contend that the designated issues of

fact concerning whether alternative terminology exists are not of crucial

importance. Regi,rdless whether suCh.alternative terminology exists or not,

problems of enforceability of any rule which permits alternative terminology

to be used should lead to the conclusion that alternative terminology cannot

be used without FDA approval. Similarly, such issues as whether claims not

approved or disapproved by the FDA can be made, whether the FDA-required

1/ The Presiding Officer appears to have recoynized the limited
importance of factual issues in this proceeding by designating only
three issues of fact, all of which are realted. 41 Fed. Reg. 39768,
39769.
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warnings must be given, and whether notice must be given that drugs have

been placed in Category III largely involve issues of policy rather than

fact.

The Committee therefore does not propose to present testimony on

the designated issues of. fact. Instead, we will attempt to obtain and

develop the testimony of witnesses from the FDA and the FDA panels con-

cerning the purpose of the FDA monographs. More specifically, these

witnesses would testify on such issues as whether the drug manufacturers

can make label claims which were neither approved nor disapproved by the

FDA, what is the purpose of the FDA disapproving only certain claims,

whether manufacturers can vary the terminology on labels, whether the making

of claims without the FDA-required warnings, is deceptive or otherwise un-

fair to consumers, the kinds of warnings which are particularly important,

the frequency and duration of court actions challenging FDA drug regulations,

and the relationship between the regulation of labeling and advertising.

The testimony would relate directly to the policy choices which the Camnission

will have to make. The testimony would be of particular importance since

the Commission in this proceeding. is effectuating the policies of the FDA

pursuant to its authority under the Food, Drug and Cosmetic Act.

The Committee's hearing participation will consist of the direct

examination of the FDA and FDA panel witnesses and of cross-examination which

will be designed to obtain information which supports the positions of

the Committee which we have described above.

The Committee will submit detailed written comments on the Presiding

Officer's Summary of Record and the Staff Reccynrmdations and Comments.
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The camients will in effect be a brief in support of the substantially

stronger rule as described above. The Committee's onaNants will utilize

the hearing record on the designated issues of fact. However, as to the

policy issues, the Committee will rely on both the hearing record and

other, materials such as the FDA monographs, and the legislative history and

administrative and judicial interpretation of the meaning and purpose

of the Food, Drug and Cosmetic Act.

e. The Relation of the Proposed Activities of
the Committee to the Proceedings 

We have described above the relation of the proposed activities

to the issues in the proceedings.

f. The Resumes of the Persons Who Will Participate

The resumes of Bruce J. Terris and Lonnie C. Von Penner are

attached.
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Bruce J. Terris

Home

1908 Sunderland Place, N.W.
Washington, D.C. 20036
(202) 785-1992

• 1855 Shepherd Street, N.W.
Washington, D.C. 20011

Born: Detroit, Michigan

Birthdate: August 3, 1933

Education: A.B. Summa Cum Laude Harvard 1954, Phi Beta Kappa
LL.B. Magna Cum Laude Harvard 1957, Article Editor,

Harvard Law Review
Post Graduate Georgetown University,

Political Science

Professional Experience:

1957-1958 Attorney, Internal Security Division, Appellate
Section, U.S. Department of Justice

1958-1959 Personal Assistant to Solicitor General, J. Lee
Rankin, Department of Justice

1959-1965 Assistant to the Solicitor General, Department of
Justice

Argued 16 Supreme Court cases on behalf of the
government, including Wesberry v. Sanders (the
Congressional redistricting case), Schneider v.
Rusk, and Kennedy v. Mendoza-Martinez (the con-
stitutionality of two federal statutes relating
to the expatriation of citizens)

Wrote or extensively reviewed approximately 70
Supreme Court briefs, including Abel v. United 
States (a Soviet espionage case), Baker v. Carr 
and the 1964 reapportionment cases, and a large
number of civil rights and criminal cases

1965 Co-Chairman, National Conference on Law and Poverty
sponsored by the Attorney General and the Director
of the Office of Economic Opportunity -- this con-
ference had a major part in starting 0E0 legal
services for the poor.

xxxxxxxxxxxxxx
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Professional Experience Cont. 

1965-1967 Assistant Director, National Crime Commission --
supervised all work on police/community relations
and early work on narcotics and dangerous drugs

1967 Consultant, Community Relations Service, Department
of Justice, on police/community relations

1967 Consultant, RAND Corporation, on crime and the
police

1967-1969 Consultant, University Research Corporation --
wrote proposals on training the poor to be
lawyer's aides and relating to crime

1967-1968 Assistant to the Vice. Pres,.dent for the District
of Columbia -- worked on youth programs and the
District's problems generally -- developed a
detailed program to coordinate all activities
of SBA, EDA, and other government agencies
relating to minority business

Visiting Professor cif Law, Catholic University
(teaching two sections of constitutional law)

1967-1968

1968

1968-1969

Campaign staff of Senator Robert Kennedy, doing
research on urban problems

Executive Director, Anacostia Assistance Corporation,
a nonprofit organization of businessmen and others,
to provide financial and technical assistance relating
to economic development, housing and education to
community groups in a poverty area of Washington,
D.C. -- established a center for packaging black
businesses, started a local development company,
worked on beginning a community electronics plant
(which never came to fruition), and wrote an elab-
orate proposal for a special impact grant

1969-1970 Co-founder and Senior Attorney, Center for Law
and Social Policy, a nonprofit organization which
represents consumers, the poor, and other usually
unrepresented persons before federal administrative
agencies and in the courts concerning consumer,
environment, health, and other problems, and which
has law students who come to the Center for five
Months and receive a semester's credit -- personally
represented the California farm workers union in a
suit to prevent Mexican nationals from entering the
United States to work in the fields which was lost,
5-4, in the Supreme Court (Bustos v. Mitchell) --
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Professional Experience Cont. 

represented physicians at D.C. General Hospital and
the District chapter of the Medical Committee on

Human Rights in legal actions to improve the care
at the hospital -- represented the American Public
Health Association and the National Council of

Senior Citizens in a suit which resulted in an

order requiring the FDA to speed procedures to
get several thousand ineffective drugs off the
market (United States District Court for the
District of Columbia) -- and represented Ralph
Nader in proceedings before the Federal Trade
Commission -- ran educational program

1970 Attorney, private practice, 'Washington, D.C. --
principally public interest law including environ-
mental, consumer, and employment cases for such

clients as the Sierra Club, Natural Resources
Defense Council, National Wildlife Federation,

Wilderness Society, National Audubon Society,

Friends of the Earth, Izaac Walton League of

West Virginia, Society for Animal Rights, New.

England Governors' Glionference, fifteen cities

and counties in Southern California, Citizens

Association of Georgetown, Thomas Legal Defense

Fund, and Congressman John M. Murphy of New York

handled Sierra Club v. Fri, 412U.S.541 (1973) in

which the Supreme Court held, by affirming the

court of appeals, 4-4, that the Clean Air Act
praibited significant' deterioration of air
quality in clean air areas, Sierra Club v. Butz,

349 F.Supp 934 (N.D. Cal. 1969), in which the
court ordered the Forest Service, under the

National Environmental Policy Act, to prepare

environmental impact statements before allowing

development of roadless areas in national forests,

Upper Pecos Ass'n  v. Peterson, in which, after

the Supreme Court granted certiorari, the Depart-

ment of Commerce and the Forest Service agreee

to prepare an environmental impact statement

before constructing a road in a national forest,

Sierra Club v. Morton, 514 F.2d 856 (C.A. D.C.

1975), in which the court of appeals held that

the standard Environmental Policy Act required

preparation of a regional environmental impact

statement for the entire coal development in

the Northern Great Plains (the case is being

reviewed by the Supreme Court), Sierra Club v.

Morton, 395 F.Supp. 1187 (D.D.C. 1975), in which

the district court held that the National

Environmental Policy Act required preparation

of an environmental impact statement on the •
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Professional Experience Cont. 

annual budget of the National Wildlife Refuge
System (the case is on appeal), Wilderness Society v.
Hathaway, Civil No. 75-1004 (D.C.D.C. July 28, 1975),
in which the district court held that the Department
of Interior could not transfer game ranges out of
control of the Fish and Wildlife Service; and
West Virginia Division of the Izaak Walton League of 
America v. Butz, 522 F.2d 945 (C.A. 4, 1975 in which
the court or-Wf5pea1s declared that the Forest
Service prabtice of clearcutting in national
forests violates the Organic Act of 1897.

Publications:

Author of article in November 1968 issue of Annals 
of the American Academy of Political Science,
"The Role of the Police," reprinted in Violence in 
the Streets, edited by Shalom Endelman (Quadrangle
Books, Chicago, 1969), The Ambivalent Force:
Perspectives on the Police, edited by Abraham
Niederhoffer and S. Blumberg (Ginn and Co., N.Y.
1970), and Livingston Hall, et al., Modern Criminal 
Procedure (West Publishing Co., 1969, 3d ad)

Author of article in February 1968 issue of New
Jersey Municipalities; "The Responsibility of -City
Government; Win the War or Preserve the Peace"

Author of article in Winter 1968 issue of Legal 
Issue (Catholie University), "Black Versus Blue:
The Crisis in Police Community Relations"

Author of chapter on "The Chain-Independent Retail
Store" in Practicing Law Institute, The Local 
Economic Development Corporation: Legal  and
Financial Guidelines (GPO, 1970)

Speech at the National Institute on New Techniques
in Regulating Business: The Ash Council's Recommen-
dations, April 16-17, 1971, in 23 Administrative
Law Review 445 (1971)

Author of Legal Services for the Elderlz (National
Coundil on the Aging, 1972)

Speech at the American Bar Association National
Institute, November 1-2, 1973, in 7 National
Resources Lawyer 217 (1974)

Author of article in July, August 1974 issue of
Juris Doctor, "Hard times Ahead for Public
Interest Law"
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Volunteer Activities:

1960 Co-founder Of a credit union in the slums, one of

the first organized on a geographic basis

1961-1965 Co-founder and president of Better Homes, Inc.,

a nonprofit corporation with the purpose of

buying and improving housing in slum areas in

Washington (the corporation was the model for

approximately half a dozen other similar non-profit

organizations in Washington, and was the recipient

of the first funds in Washington under the Federal

Housing Act of 1961 for the rehabilitation of

houses for low-income families)

1961-1966 Co-organizer of the 1500 Block Club, an organization

of the people living in two blocks of the slums of

Washington (the organization had a small community

center, women's and men's clubs, and a large

tutoring program)

1965- Co-founder of the Housing Development Corporation,

now a member of the board -- wrote the proposal

for the creation' of 'this large, well-financed,

nonprofit real-estate development corporation to

provide housing for low-income families throughout

the Washington area-- the first of its kind in the

country, it formerly received over $300,0
00 a year

from the Office of Economic Opportunity -.0E0 used

it ..4s a model elsewhere -- it is now being disbanded

1965-1970 Co-founder and memberof the board of Community

Action and co-founder of Community Laundries - the

former was a community center which provided

services and organized the poor with 0E0 financing;

the latter was a community owned, coin-operated

laundry-- this was a demonstration project to test

whether community centers would operate more

effectively when they are next door to, and work

integrally with, a community-owned business

1965-1966 Member, Coalition of Conscience, a coalition

of organizations to promote civil rights in the

District of Columbia

1967-1969 Founding member of the board of Capital East

Foundation-- this was an organization devoted

to community organization in the Capital East

area which is financed by church groups and

foundations
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Volunteer Activities Cont.

1968-1972 Member and chairman, District of Columbia Democratic
Central Committee

1968-1972 President and member of the Board, Project Share
this was an organization which raised over
$100,000 in funds provided to non-profit housing
for low and moderate income people

1968-1974 Member of the board, District of Columbia Home
Rule Committee

1970-1971 Member of the board, Anacostia-Citizens and
Merchants, a broadly representative citizens
group with the purpose of improving the Anacostia
area

1971-1974 Member of Metropolitan Steering Committee, Self
Determination for D.C.

1972 Member, Visiting Comm.ssion to the School of
Architecture and City Planning, Howard University

1973-1976 Member of the board, Consumers United Group, Inc.,
a private corporation which sells group insurance

1974- Member of the board and Secretary, District of
Columbia Development Corporation; a nonprofit
coxporation designed to develop housing for low
and moderate income people and support busine5s
ownership by ffinorities

1974- Member of the board and Secretary, MODEDCO, a
nonprofit corporation to provide funds for
business ownership by minorities
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DATE OF BIRTH: February 1, 1950
TELEPHONE: (Home)

(Work) (202) 254-8636

University of Chicago 19671971 B.A. Russian History(Honors;
Public Affairs

University of Pennsylvania
Law School 1971-1974 J.D. (top 25% of class)

Indigent Prisoners' Litigation Project - 3rd year
Conducted suit in U.S. District Court on behalf of
indigent prisoner deprived of the right to counsel.

PROFESSIONAL EXPERIENCE

June 1974 - present: Attorney, Office of Exceptions and Appeals
Federal Energy Administration

. Washington, D.C.

I am responsible for analyzing and recommending decisions on

claims of serious hardship or gross inequity arising from the

FEA allocation and price regulations on the sale of crude oil

and refined petroleum products. I similarly consider Appeals of

initial orders or determinations which are issued by other offices

Of the FEA. A primary responsibility in each case is to write

the formal Decision and Order regarding each claim. I have completed

over 90 cases during my tenure at the FEA. Additionally, I
supervise new employees and train them in the substantive and

procedural policies of the office.
Received Certifiqate of Superior Service, November, r975.

Fall, 1973: Student Intern
Center for Law and Social Policy
Washington, D.C.

Analyzed whether the policies which the Tennessee Valley Authority
followed in setting rates for the sale of electricity could
be successfully altered through litigation in order to achieve
consumer- and conservation- oriented objectives. Additionally
researched the applicability of anti-trust statutes to the
requirement, imposed by large credit card firs, that member

stores refuse to offer price discounts for cash purchases.
•

xxxx



169

Summer, 1973: Legal Intern
Health Law Project, Philadelphia, Pennsylvania '

Researched whether the term "family planning services" as
used in the Social Security Act included abortion services.
Also researched material for "Blue Cross, What Went Wrong?"
which was authored by Sylvia Law and the Health Law Project.

Summer, 1972 Legal Intern
Labor Relations Office, Government Printing Office
Washington, D.C.

Admitted to the Commonwealth of Pennsylvania Bar, December, L974
Admitted to the District of Columbia Bar, August, 1975.

My other interests include outdoor activities such as jogging,
swimming and bikeriding as well as films, plays and an
eclectic reading list.

Draft Status: Conscientious Objector

References will be furnished upon request.
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(Material referred to on p. 59.)
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BEVERLY LAWRENCE

Director GUM MIS,S0

42(C- 
RECEIVED 4-

jRN 13 1975

sEcremA
Federal Trade Caiili'esion,
Washington, D. C.
20580,

To Whom It May Concern:

PHONE: 475-4980 STUDIO: HOTEL DuPONT

WILMINGTON, DELAWARE 19801

nuary 8, 1975

As a proprietary vocational school owner and operator I take strenuous

exception to the rules the Federal Trade Colmission proposes for OUr
 small

business industry under 16 CFR Fart 438.

Apparently, as a class, you have indicted, triod, and adjudged us all

guilty of the alleged abuses against which you are proposing to enforce

rubs.

Why do you advertise for dissatisfied students as part of your "evidenc
e"'

gathering program to discredit all proprietary vocational schools? Why do

you not contemporaneously advertise for satisfied students?

Without our industry ever having had an opportunity to raise a voice

in our defense, you have instigated a five—year ongoing program to discred
it

all vocational schools, making use of the public service facilities of all

advertising media to compound this unfair practice, you have used ovr tax—

paid dollars to put this program into effect. In other words, we are paying

to put ourselves in a position where we have to pay to defend ourselves

against unfair, discriminatory claims that do not apply to the vast majorit
y

of vocational schools.

The restrictions you propose under Rule 438 accomplish ono thing

effectively: in weeding out the few, you will plow under and permanently

put out of business a considerable sector of the American small businoss

community who do not deserve such unfair, discriminatory strangulation.

The American system decrees that we are innocent first. Not guilty

first as you have apparently adjudged all vocational schools as a class.

I welcome putting the onus where it belongs: on the unscrupulous operator,

no matter what type of business, but I vigorously protest all vocational

schools being classed as guilty or highly suspect, and who must all be ruled

to death in order to route a few poor operators.

• Very truly yours,

'Beverly Lawrence Reeder

BLR/jo

tokute.ntk.._
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1;uNIM/s6/

RECEIVED

JAN 1 3 1975

sEcnam
MODELING / FINISHING SCHOOL/ AGENCY

f/anua/Ey 7, 1975
To Whom It May ConceAn:

/14 a pitopitietaizy vocational Achool owneA and open, )A. I tahe Atizenuoudi
excep&on to the Aule4 Fele/tat Titacle (Oenzi4.eion pAopo4e4 (on owt

badine44 induAtay uncivt /6 FR Pant 4,38.

Appaltently, (24 a 042.14, you have indict,d, tizied; and adiudged u4 aLL
guilty of A.e alleged a6wiee againAt dzich. you alte pAopo4ing en/Once
Aule4.

Ay do you adventiee (on. di_44ati4i_ed Aindent4 ad pant of. 1/011A
'evidence' go-theng pizogitanz 4, &de/Leo/LI att pizop/tita/uy tvcnItional
4choote? :Ay do you not contempoAaneouAly adventiae (on.
4.64deni.,?

Uli-thoutowt induztity eve having had an oppoAtunity (o Aai,ie a voice
in owt de(ende, you have iiwtigated a five-yeat ongoing pitognam
di-dcaedii aLLwcational 4olzooLd, ma/zing u-se of 4epublic 4eAvice
(aril fie4 of aLL adventLaing merlin to compound thi4 unfailz p/zactice
you have I.14 ouit tax-paid dolla/z4 o pat thi4 pAogAcon into egect.
In oAeit moAdd, we aAe paying to pat oauel.ve4 in a pcmition zuheite we
have iv pay -to de(end ouneelve4 agai_ne.t unfaiit diAcainzinato/zy dail724
that do not apply to the va.dt artionity of tvaitional

The AeAtictiol4 you pnopo4e undeA Rule 438 will accompli4h one thing
egective,Cy: iii weeding oat the few, you will plow uncleit and peanza-
neatly pat out of basine44 a conAideAdble zectoA of e fine/tic:an
-anat.( 6u4ine44 cotrmwtaff Lulu, do no dede/tve 4uch inftht, di-dcaiminatony
4hzangalation.

The AneAican 4ydien decAee4 that we aAe innocent (inat. Nat 9ica4
a4 yvu have apowntly adjudged all wcational 4oiool4 ad a cla.m.

3128 Carlisle Street / Columbia, South Carolina 29205 / Telephone 254-5161
OW. •
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MODELING! FINISHING SCHOOL/AGENCY

1 toetcorne puVing. nnu4 takeaeL 6e-long4; on Ae un4ur-upulou.4 opeircaoa

no mai-iea uita.t .type ot Inizinem , ba.t 1 vigoitou4Ly pao-te4-iaLL vomiion2,1

4c/tool4 being clamed 04guiLiy °a k29A4 4424p0c. , and tutu, 172LIA. 6e Atded

-to deaA in ondea nou.t.e o teal poen opeaa-toi:A.

ReApecOdly youa4,

-724;Z,
Mati.e Letai4 , ciectoir

Malie Laat Shrdioe

3128 Carlisle Street / Columbia, South Carolina 29205 / Telephone 2
54-5161
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atop_ -1\LA,A442-12e.

SCHOOL of CHARM & MODELING
120 CHESTNUT STREET

SPRINGr VELD, MASSACHUSETTS 01103

Telephone (413) 781-6343

Federal Trade Commissio
Washington, D. C. 2058

To Whom It May Concern:

00WWECUMPAssi,
RECEIVED (4,

JaN 131575w
.suT MN -

January 9, 1975

As a proprietary vocational school owner and operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to enforce rules.

Why do you advertise for dissatisfied students as part of your
"evidence" gathering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise a voice
in our defense, you instigated a five-year ongoing program to
discredit all vocational schools, making use of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words,. we are paying to put Ourselves in a position where we
have to pay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing
effectively: in weeding out the few, you will plow under and perm-
anently put out of business a considerable sector of the American small
business commUnity who do not deserve such unfair, discriminatory
strangulation.

The American system decrees that we are innocent first. Not guilty
first as, you have apparently adjudged all vocational schools as a
class. I welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of business, but I vigor-
ously protest all vocational schools being classed as guilty or highly
suspect, and who must all be ruled to death in order to route a few
poor operators.

cc: Donald Carbone

CR/cap

S cerely,

0,0‘ USS e
Carol Russell
Director

.Member Modeling Association of America Ant,'

94-367 0 - 77 - 12
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cok. 'WADE COMMissi_
RECEIVED u'fr

JAN 9 1975 9
Lt/rrw ,?‹

mg:psi

As a propel. try vonational school owner and operator I take
strenuonn excoption to the rules the Federal Trade Commission
propose.; for our small business industry under 16 CFR Fart 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to .olforce ruts.

Why •co you advertise for dissatisfied students as part of your
"evidence" gathering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise a voice
in cur defense, you have instigated a five-year ongoing program to
discredit all vocational schools, making use of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a position wherc we
have•to pay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule i.38 will accomplish one thing
effectively: in weeding out the few, you will plow under nnd perma-
nently put out of business n considerable sector of the American smell
business community who to not deserve such unfair, discriminatory
strangulation.

The American system decrees that we are innocent first.. Not guilty
first as yen have apparently adjudged all vocational schools as a
class. 1 welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of business, but I vigor-
ously protest all vocational schools being classed as guilty or highly
suspect, and who must all be ruled to death in order to route a few
poor operators.

Sincerely,

.040;14/4:00d4!

'modeling and finishing sch
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Federal-Trade Commission
Washington, L. C. 2058/)

0,10DECOMM,

RECEIVED (4'

JAN 9 1975

SECRETARYTo Whom It Mpy Concern:
•

As a proprietary vocational school owner and operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CfR Part 438.

4,
CO

CO

0

cn

CD
5<-

CD

C4)

(73

(14).

Apparently, as a class, you have indiotcd, tried, and adjudged us 2r
0

all guilty of the alleged abuses against which you are proposing CD
to enforce rules. 0-

Why do you advertise for dissatisfied students as part of your
"evidence. gathering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students? 0

0

Without our industry ever.having had an opportunity to raise a voice 
';•CO

in our defense, you have instigated a five-year ongoing program to (.71
discredit all vocational schools, making use of the public service CD
facilities of all advertising media to compound this unfair practice,

CT
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a.position where we a>
have to pay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools. 13

The - restrictions you propose under Rule 438 will accomplish one thing 0.
effectively: in weeding out the few, you will plow under and perma CD-
nertly put out of business a considerable sector ofthe American small CT
busluese community who do not deserve such. unfair, discriminatory CD
strangulation.

The American system decrees.that we are innocent first. Not guilty
firot an you have apparently adjudged all vocational schools as a
clar.s. I welcome putting the onus where it belongs: on the
unscrupulous yperetor, no matter what type ef businese, but I vigor-
ously prot.eot all vocational schools being classed 83 guilty or highly
suspect, and who must all be ruled to death in _order to route a few
pour operators.

Simerel-v,

071tie

1•.)
Oc

model ig and finishing • school
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'---- . ---.---'- Federal Trade Commission

Washington, D.C. 20580

To Whom It May Concern:

As a proprietary vocational school owner and operator I take strenuous
exception to the rules the Federal Trade Commission proposes for
our small business industry under 16 CFR Part 438.

oc,onesp.ocmc. sector,

efr'iCE OF SECREO

Dec. 20, 1974

10V."17

Apparently, as a class, you have indicated, tried, and adjudged us

all the guilty of the alleged abuses against which you are proposing

to enforce rules.

• Why do you advertise for dissatisfied students as part of your "evidence

gathering program to discredit all proprietary vocational schools?

Why do you not comtemporaneously advertise for satisfied students?

Without our industry ever having had an ppportunity to raise a voice

in our defense, you nave instigated a five-yearoon-going program to

discredit all vocational schools, making useeof the public service

facilities of all advertising media, to compound this unfair practice,

you have used out tax-paid dollars to put this program into effect.

In other words, we are paying to put ourselves in a position,where we

have to pay tc defend ourselves against unfair, discriminatory claims

that do not apply to the vast majority of vocational schools.

Tne restrictions you propose under Rule 438 will accomplisd one thing

effectively: in weeding out tha few, you will plow under and

permenantely putout of business a considerable sector of the American

smell business community who do not deserve such unfair,. discriminatory

strangulation.

The American system decress that we are innocent first. Not guilty

firdt as you have apparentely adjudged all vocational schools as a

class. I welcome putting the onus where it belongs: an the

unscrupulous operator, no matter what type of business, but I vigorously

protests. all vocational schoilS being clauses as guilty or highly auspedt,

and who must all be ruled to death in order to route a few poor

pperators.

. Sincerely,

• / "
Jeti.v,./ 4

Tireer,or
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Federal Trade Commission
Washington, D. C. 20680

To Whom It May Concern:

As a proprietary vocational school owner end operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to enforce rules.

Why do you advertise for dissatisfied students as part of your
"evidence" gathering program to discredit all proprietary
vocational schools? Thy do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise a voice
in our defense, you have instigated a five-year ongoing program to
discredit all vocational schools, making tase of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a position where we
have to pay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing
effectively: in weeding out the few, you will plow under and perma-
nently put out of business a considerable sector of the American small
business community who do not deserve such unfair, discriminatory
strangulation.

The American system decrees that we are innocent first. Not guilty
first as you have apparently adjudged all vocational schools as a
class. I welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of bueiness, but I vigor-
ously protest all vocational schools being classed as guilty or highly
suspect, and who must all be ruled to death in order to route a few
poor operators.
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Federal Trade Commission
Washington, D.C. 20580

To Whom It May Concern:
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As a proprietary vocational school owner and operator, I take strenuous

exception to the rules the Federal Trade Commission proposes for our

small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us all

guilty of the alleged abuses against which you are proposing to enforce

rules.

The restrictions you propose under Rule 438 will accomplish one thing

effectively: in weeding out the few, you will plow under and permanently

put out of business a considerable sector of the American small business

community, who do not deserve such unfair and discriminatory strangulation.

The American system decrees that we are innocent first, not guilty first

as you have apparently adjudged all vocational schools as a class. I

welcome putting the onus where it belongs: on the unscrupulous operator,

no matter what type of business, but I vigorously protest all vocational

schools being .classed as guilty or highly suspect, and who must all be

ruled to death in order to route a few poor operators.

This school has been in operation for nearly twenty years and enjoys an

impeccable reputation. I am of the opinion that longevity due to a

fine reputation is much more forceful than any FTC policy in terms of

fairness to the consumer. The proposed ruling that this letter is in

response to will most certainly bring to an end Several small businesses

such as this one.

It is most pathetic that in times of widespread ignorance the private

school must comply with insensitive and expensive rulings that place

education on a level apparently beneath that of a used car.

Very truly yours,

JOAN JFWETT CAREER SCHOO

Drew Jew
Manager
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To Whom It May Concern:

As a proprietary vocational school owner and operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to enforce rules.

Why do you advertise for dissatisfied students as part of your
"evidence" gatehering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise our voic
in our defense, you have instigated a five-year ongoing program to
discredit all vocational schools, making use of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a position where
we have to pay to defend ourselves against unfair, discriminatory
claims that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing
fectively: in weeding out the few, you will plow under and perma-
ently put out of business a considerable sector of the American

small business community who do not deserve such unfair, discrimin-
tory strangulation.

,Afrhe American system decrees that we are innocent first. Not guilty
q'first as you have apparently adjudged all vocational schools as a

class. I welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of business, but I
vigorously protest all vocational schools being classed as guilty
or highly suspect, and who must all be ruled to death in order to
oute a few poor operators.

Sincerely,

/ JI555Oi. ton
Vice President

512 North Mesa / El Paso, Texas 79901 / (915) 533-8311



180

MANNEQUIN

_MANOR
512 N. MESA / EL PASO, TEXAS 79961 5334108

Z';?•‘- ,cn 

- ,

w ,./January 3, 1975

Federal Trade Commission
Washington, D. 0, 20580

To Whom it May Concern:

As a proprietary vocational school owner and operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to enforce rules.

Why do you advertise for dissatisfied students as part of your
"evidence" gathering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise a voice
in our defense, you have instigated a five-year ongoing program to
discredit all vocational schools, making use of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a position where we
have to pay to defend ourselves against unfair, discrimiratory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing
effectively: in weeding out the few, you will plow under and perma-
nently put out of business a considerable sector of the American
small business community who do not deserve such unfair, discrinin-
story strangulation.

The American system decrees that we are innocent first. Not guilty
first as you have apparently adjudged all vocational schools as a
class. I welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of business, but I
vigorously protest all vocational schools being classed as guilty
or highly suspect, and who must all be ruled to death in order to
route a few poor operators.

Sincerely,

M y Frances Simon(Mrs)
Owner & Director

Southwest's Finest Schooi of Finishing, Fashion Merchandising and Modeling
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Federal Trade Commission
Washington, D. C. 20580

To Whom It May Concern:

3-- / 2.5"--

As a proprietary vocational school owner and operator I take
strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CPR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us
all guilty of the alleged abuses against which you are proposing
to enforce rules.

Why do you advertise for dissatisfied students as part of your
"evidence" gathering program to discredit all proprietary
vocational schools? Why do you not contemporaneously advertise
for satisfied students?

Without our industry ever having had an opportunity to raise a voice
in our defense, you have instigated a five-year ongoing program to
discredit all vocational schools, making use of the public service
facilities of all advertising media to compound this unfair practice,
you have used our tax-paid dollars to put this program into effect.
In other words, we are paying to put ourselves in a position where we
have to pay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing
effectively: in weeding out the few, you will plow under and perma-
nently put out of business a considerable sector of the American small
business community who do not deserve such unfair, discriminatory
strangulation.

The American system decrees that we are innocent first. Not guilty
first as you have apparently adjudged all vocational schools as a
class. I welcome putting the onus where it belongs: on the
unscrupulous operator, no matter what type of business, but I vigor-
ously protest all vocational schools being classed as guilty or highly
suspect, and who must all be ruled to death in order to route a few
poor operators.

Sincerely,

Blanche B. Evans
Owner/Director
Blanche B. Evans
School of Charm and Modeling '
4311 Audubon place, Boise, Idaho 83705
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To whom it may concern,

As a proprietary vocational school

owner and operatorI take strenuous exception to t
he rules the Federal

Trade Commision proposes for our small bus
iness industry under 16 C.F.R

Part 438.

Apparently,as a class, you have indicted, tr
ied, and adjudged us all

guilty of the alleged abuses against which y
ou are proposing to enforce

rules.

Why do you advertise for dissatisfied stud
ents as part of your evidence

gathering progam to discredit. all propriet
ary vocational schools.?

Why do you not contempotaneously adverti
se for satisfied students.?

Without our industry ever having had 
an opportunity to raise a voice in

our defense, you have instigated a five 
year ongoing program to

discredit all vocational schoels, makin
g use of the public service

facilities of all advertising media to c
ompound this unfair practice,

you have used our taxpayers dollars 
to put ourselves in a position

Nhere we have to pay to defend ourse
lves against unfair, discrimainatory

claims that do not apply to the vast 
majority of vocational schools.

The restrictions you propose under 
rule 438 will accomplish one thing

effectively: in weeding out the few, 
you will plow under and permanently

put out of businers a considerable 
sector of the American small business

community who do not deserve such u
nfair, dIscriminatory strangulation.
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The American system decrees that we are Inriocent first. Not guilty first

as you have apparently adjudged all vocational schools as a class.

I welcome putting the onus where it belongs: on the unscruplous operator,

no matter what type of business, .but I vigorously protest all vocational

schools being classed as guilty or highly suspect, and who must all be

rtled to death in order to route a few poor oper,,tors.

ar6)

President.
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To dhom It ray Concern:

As S proprietary vocational school owner and operator I ta':e
strenuous exception to the rules the ?ederal Trade
proposes for our small business industry under CF. -...;!rt h3T.

Apparently, as a class, you have indicted, tried, and adjudge,'
us all suilty of the alleged abuses against which you are
proposing to enforce rules.

'Itly do you advertise for dissatisfied students as prrt of your
"evidence" gathering promran to discredit all p-coprletaxy
vocational schools? "thy do you not conte , Poraneously adver-
tise for satisfied stuoents?

Wil,':hout our industry ever having had on opportunity to raise
a voice in our defense, you have instigated a. five-year ongoing
Program to discredit all vocational schools, makinc use of
the public service facilities of all advertising .,jedia to
compound this unfair practice, you have used our tax-paid
dollars to put this program into effect. In other words, we
are paying to put ourselves in a position where we have to
nay to defend ourselves against unfair, discriminatory claims
that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 430 will accomplish
one thing effectively: in weeding out the few, you will plow.
under and pexnanently put out of business a considerable
sector of the American small business community who do not
deserve such unfair, discriminatory strangulation.

The American system decrees that we are innocent first. Not
guilty first as you have apparently adjudged all 'vocational.
schools as .a class. I. welcome putting the onus where it belongs:on the unscrupulous operator, no matter what type of business,
but I vigorously protest all vocational school being classes as
guilty or highly suspect, and who must all be ruled to death .in order to route a few poor operators.

Sincerely,

7Y\ aMP-ItetAll A
Mable Bailey
Owner and Director
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We/tat Ttade COMML64i0
Wazhington, D.C. 20580 JAN 16 1975

To Whom It May Concetn: SECREIMV

Az a. ptoptietaty vocationat zchoot Ownet and opetatot I take
sttenuouz exception to the tutez the Fedekat Ttade Commis-Lon
ptopozez 6ot out zmatt buzinesz induztty undo'. 16 CFR Pat 438.

Appatentty, az a ctazz, you have indicted, tit-Led, and adjudged uz
att guitty o4 the atteged abuzez against which you ate ptopozing

enlionce tutez.

Why do you adveiztize dizzatigied ztudentz az patt o4 yowl.
"evidence" gatheti.ng ptogtam to .dizctedit att ptoptietaty
vocationat zchootz?, Why do you not contempotaneouzty advettise
4ot 4ati44ied ztudent4?

Without out induztty eve having had an oppottunity to naize a voice
in out delienze, you have inztigated a 6ive-yeat ongoing ptogtam to
dizetedit att vocationat zchootz, making uze o6 the pubeic zenvice
6acititic2 o att. adveiutii.ng media to compound thiz un4ait ptactice,
you have uzed out tax-paid dottatz to put thiz ptogtam into e44ect.
In °then wotdz, we ate paying to put ounzetvez in a pozition waete we
have to pay to de4end outzetvez againzt.un4ait, dizctiminatoty via.brz
that do not appty to the va4t majut-ity oi vocationat zchootz.

The testkictions you ptopoze undek Rute 438 witt accomptizh one thing
e44ectivay: in. weeding out the 4e[0, you wite.ptow undet and petma-
nentty put out o6 buzinezz a conzidenahte zectot 04 the Ametican zmatt
b1Line24 community who do not dezetve such uniait, dizo!iminatoty
stkangatation.

The Ametican zyztem decteez that we ate innocent Not gwitty
tiitzt az you have appakentty adjudged att vocationat zchootz az a
ctazz. I welcome putting the onuz whete it betongs: on the
unzetuputouz opekatot, no mattet what type 04 buzinezz, but 1 vigot-
ouzty ptotezt vocritionat zchootz being ctazzed az guitty ot highty
zuzpect, and who muzt ate be Auted to death in otdet to toute a iew
pont_ opetatou.

Sincetey,

C/7/,

M. Chattez ROA •

CR:ab

DISTINCTIVE TRAININ5 IN FASHION AND PHOTOGRAPHIC MODELING   SINCE 1939
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To Whom It May Concern:
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Street • Dayton, Ohio 45402 • (513) 274-3971 - 222-5116

As a proprietary vocational school owner and operator I take

strenuous exception to the rules the Federal Trade Commission
proposes for our small business industry under 16 CFR Part 438.

Apparently, as a class, you have indicted, tried, and adjudged us

all guilty of the alleged abuses against which you are proposing

to enforce rules.

Why ao you advertise for aissatistied students as part or your

"evigence" gathering program to discredit all proprietary

vocational schools? Why do you not contemporaneously advertise

for satisfied students?

Without our industry ever having had a opportunity to raise a voice

in our defense, you have instigated a five-year ongoing program to

discredit all vocational schools, making use of the public service

facilities of all advertising media to compound this unfair pratice,

you have used our tax-paid dollars to put this program into effect.

In other words, we are paying to put ourselves in a position where we

have to pay to defend ourselves against unfair, discriminatory claims

that do not apply to the vast majority of vocational schools.

The restrictions you propose under Rule 438 will accomplish one thing

effectively: in weeding out the few, you will plow under and perma-

nently put out of business a considerable sector of the American small

business community who do not deserve such unfair, discriminatory

strangulation.
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The American system decrees that we are innocent first. Not guilty

first as you have apparently adjudged all vocational schools as a

class. I welcome putting the onus where it belongs e on the

unscrupulous operator, no matter what type of business, but I vigor-

ously protest all vocational schools being classed as guilty or highly

suspect, and who must be ruled to death in order to route a few

poor operators.
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•• AFFIDAVIT OF
ELWIN C. THIELE

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

• FUNERAL INDUSTRY PRACTICES

642# 

65

STATE OF MINNESOTA )
) as.

• COUNTY OF HENNEPIN )

ELWIN C. THIELE, being first duly sworn on oath deposes and says:

That I reside at 1619 Jefferson Street N.E., Minneapolis, Minnesota, have

lived in that community for thirty-two (32) years and am a Cabinet Maker.

That in the past four years, my family unfortunately had the need for the

services of a funeral director on three different occasions.

The personal guidance and assistance he offercd to our family did indeed help

us to endure this rragic period in our lives. He was most helpful to us in explain-

ing all the costs of the funeral and in derailing all the services of his funeral

chapel.

We can see no need to change the direct personal funeral services, that reflect

local customs and concerns, as offered by Washburn McReavy Funeral Chapels.

That in addition to the deaths in my family, I have attended at least thirty-

five (35) wakes or funerals in my community.

That based upon my personal experiences with funeral directors, as well as

other associations with death, funerals and the bereaved, I am aware of no instances

of any unlawful or unethical practices of funeral directors.

That I believe the Minnesota State Board of Health does an excellent job of

regulating funeral homes and funeral licenses in that I have never even heard of a

complaint against a funeral home or a funeral. director,

That I believe the regulation of Minnesota 'funeral homes should be accomplished

locally, and to meet local customs, mores and religious attitudes.

That I believe that information about funeral costs, merchandise, and services

is readily available to the public in the State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my com-

munity and believe that Federal regulation is unnecessary, an improper infringement on

the right of independent businessmen, and an imprope,: infringement on a private matter

between a bereaved family and its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the hearing

on the funeral service trade practice rules to be held in Chicago beginning May 10,

1976. It should be understood I am hereby requesting the privilege and asserting the

right to appear at said hearing and present oral testimony within the purview of this

written Statement of Testimony.

FURTHER AFFIANT .FTH NOT.

DATED this  /19 
day of 1/e.....V , 1976.

5ubscribe5l'and sworn to befpre me
this/'',/{'J A day of   , 1976.

• 7 t- ,7

HOT, Y roBLic J. hICIMID nr.mt
4y, icyism f.i.:„":"16.1";(13k.

ELWIN C. THIELE
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AFFIDAVIT OF
HAL McINTYRE

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
REALTING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) as.

COUNTY OF HENNEPIN )

HAL McINTYRE, being first duly sworn on oath" deposes and says:

That he resides at 4600 Douglas Avenue South, Minneapolis, Minnesota, has
lived in that community for fifty (50) years, and by occupation is a Special Agent
with the Northwestern Mutual Life Insurance Company.

That in the past few years I have lost my father, father-in-law and uncle
where I have had the responsibility of arranging for the funerals. In all three
instances, my relationship with the three different funeral directors were on a
very high level -- at no time was I pressured in any way. All costs were in writing
for the services I requested. In fact, one mortician suggested that due to the finan-
cial situation of my deceased uncle, I should select a lower priced casket. I feel
that I was served honestly in all respects.

While none of us like to think of our own death or the death of a family mem-
ber, we know it must ultimately occur, and it is a comfort to know that there are
reliable morticians that will act in a professional capacity and with understanding
when that time comes.

I know four morticians personally -- I know the service organizations they be-
long to and the professional manner in which they conduct their business. Being in
the life insurance business and providing the funds for funerals, etc. to beneficiaries,
I do not know of one case where there was a "rip-off. for the mortician's personal
gain.

That based upon my personal experiences with funeral directors, as well as
other associations with death, funerals and the bereaved, I am aware of no instances
of any unlawful or unethical act by a funeral director.

That I believe the Minnesota State Board of Health does an excellent job of
regulating funeral homes and funeral licenses in that I have never even heard of a
complaint against a funeral home or a funeral director.

That I firmly believe that whatever regulations are needed (and I assume that
this business is no different in .this respect from other businesses) should remain
at the local level and not under Federal control.

That I believe that information about funeral costs, merchandise, and services
is readily available to the public in the State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my con,
munity and believe that Federal regulation is unnecessary and an improper infringement
on the right of independent businessmen.

This document is a Statement of Testimony to be given as part of the hearing
on the funeral service trade practice rules to be held in Chicago beginning on May 10,
1976. It should be understood I am hereby requesting the privilege and asserting the

-1-

94-367 0 - 77 - 13
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right to appear at said hearing and present oral testimony within the purview of
this written Statement of Testimony.

FURTHER AFFIANT,YETH NOT.

DATED this  //i/ --day of  , 1976.

Sub ibed and sworn to before me this
H----day of  ,1:447  , 1976.

Zeria/.J/1,1,17
NOT PUBLIC

J. RICHARD BARER
Notary Public, Hennepin County, Minn.
gi7 onrunize.sion Expiate Nov. 29, WEL

L McINTYRE
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AFFIDAVIT OF

• MILDRED A. WADE

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES

OF THE
FEDERAL TRADE COMMISSION

RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) es.

COUNTY OF HENNEPIN )

MILDRED A. WADE, being first duly sworn on oath deposes and says:

That I reside at 9710 - 37th Place North, Minneapolis, Minnesota, have

lived in that community for forty-six (46) years, and am a Housewife.

That I was served by the Washburn-McReavy Funeral Home on the death of my

husband, Roy L. Wade who died suddenly on June 28, 1975.

That I am unalterably opposed to the Trade Practice Rules for all morti-

cians and mortuaries in the United States which the Federal Trade Commission is

attempting to establish. I feel that I can speak first hand to the service and

treatment which I received from my Funeral Director.

The service I received Vas beyond reproach. Every arrangement was fulfilled

to the last detail. Mr. McReavy explained all of the options available to me and he was

honest with me in all of our dealings.

The death of a loved one is a very traumatic experience and the service

which I received from my funeral director in the recent death of my husband was one of

the key factors in my being able to cope with that sad experience,

That I believe the Minnesota State Board of Health does an excellent job of

regulating funeral homes and funeral licenses in that I have never even heard of a

complaint against a funeral home or a funeral director. There simply is no just reason

why this authority should be transferred from the State level to an agency of the .

Federal Government.

That I believe the regulation of Minnesota funeral homes should be accom-

plished locally, and to meet local customs, mores and religious attitudes.

That I believe that information about funeral costs, merchandise, and

services is readily available to the public inthe State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my com-

munity and believe that Federal regulation is unnecessary, an improper infringement

on the right of independent businessmen, and an improper infringement on a private

matter between a bereaved family and its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the hear-

ing on the funeral service trade practice rules to be held in Chicago beginning May 10,

1976. It should be understood I am hereby requesting the privilege and asserting the

right to appear at said hearing and present oral testimony within the purview of this

written Statement of Testimony.

FURTHER AFFIANT,irETH NOT. LiAr
DATED this /( --day of 6-1
 ,1976' MILDRED A. WADE

Subscibed and sworn,, tp before me this

/5"  day of  /2/344e' , 1976.

2,751/ 
N9fARY PUBLIC

kiz Qsmmbsisa r..4k).... Nov. 15,
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• AFFIDAVIT OF
JOHN P. MESSER

• 1(01,OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) as.

COUNTY OF FARIBAULT )

JOHN P. MESSER, being first duly sworn on oath deposes and says:

That I reside at Blue Earth, Minnesota, have lived in that community for
eighteen (18) years, and am a County Veteran Service Officer.

That in addition to the deaths in my family, I have attended funerals and/or
assisted families of deceased veterans in part of funeral arrangements in approximately
nine-hundred (900) instances.

During my twenty-one (21) years as Faribault County Veterans Service Officer,
I have worked closely with all of the Funeral Homes in Faribault County, as well as
ones in Northern Iowa and surrounding counties in Minnesota, and found them to be very
sympathetic to the families that have lost loved ones. As I have assisted many
families in making arrangements I can honestly say that I have never evidenced any
cases of price gouging or high pressure tactics. Nearly all of the families that I
have assisted over the many years that I have been Service Officer remark to me that
they were very satisfied with the Funeral Homes and Directors, in that they were not
pressured into buying a service that they could not afford.

As a veteran service officer, I have had personal contacts with many funeral
homes in this area and I can find no basis for violation of any State regulation.

I believe the Minnesota State Board of Health does an excellent job of re-
gulating funeral homes and funeral licenses in that I have heard of only one (1)
complaint, which was investigated by the Board of Health and was satisfactorily re-
solved.

Further, I believe the regulation of Minnesota funeral homes should be
accomplished locally, and to meet local customs, mores and religious attitudes. I
believe that information about funeral costs, merchandise and services is readily
available to the public in the State of Minnesota.

I am thoroughly satisfied with funeral service as practiced in my community
and believe that Federal regulation is not only unnecessary but is an improper in-
fringement on the right of independent businessmen.

This document is a Statement of Testimony to he given as part of the hear-
ing on the funeral service trade practice rules to be held in Chicago beginning
May 10, 1976. It should be understood I am hereby requesting the privilege and as-
serting the right to appear at said hearing and present oral testimony within the
purview of this written Statement of Testimony.

FURTHER AFFIANT SAYETH NOT.

DATED this.4 ---day of  •  , 1976.

•

Subscribe9, and sworn to before me
this,- day of  ,4,42,04_, 1976.

NOTAR'Y PU LI,

7. H2&
My 

Ccnurdosios

• ,

P MESSER
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AFFIDAVIT OF
R. F. FOLEY

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES 
"

STATE OF MINNESOTA )
) ss.

COUNTY OF ROSEAU )

R. F. FOLEY, being first duly sworn on oath deposes and says:

That he resides at 701 North Main Avenue, Roseau, Minnesota, has lived
in that community for fifteen (15) years and by occupation is a Banker.

'occasions:
That he has been served by the Helgeson Funeral Chapels on the following

Irene Fikkan Executor of Estate November 13, 1973
Milo Peterson
Frank Rroska

Executor
Executor

of Estate
of Estate

November
November,

1, 1972
1964

A number of other estates have been handled by me as Executor or as
Administrator.

That in addition to the deaths in my family, I have attended at least
fifty (50) wakes or funerals in my community.

That based upon my personal experiences with funeral directors, as well
as other associations with death, funerals and the bereaved, I am aware of no in-
stances of unauthorized embalming; removals without authorization; refusal to release
bodies; misrepresentation of cash advances; legal, health or religious requirements;
the effect of embalming, caskets or vaults as to natural decomposition or to airtight-
ness or watertightness; or cemetery vault requirements; disparaging or defaced
merchandise; discouraging concern about prices; consealment of price information or
alternatives to earth burial; required tie-in purchases; restrictions on pre-need
counseling; harassment of memorial societies or discouraging the use of immediate
disposal; pressures to purchase expensive merchandise.

That I believe the Minneaota State Board of Health does an excellent job
of regulating funeral homes and funeral licenses in that I have never even heard of
a complaint against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be accom-
plished locally, and to meet local customs, mores and religious attitudes.

That I believe that information about funeral costs, meichandise, and
services is readily available to the public in the State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my
community and believe that Federal regulation is unnecessary.

Tots document is a Statement of Testimony to be given as part of the hear-
ing on the funerai service trade practice rules to be held in Chicago beginning May 10,
1976. It should be understood I am hereby requesting the privilege and asserting the
right to appear at said hearing and present oral testimony within the purview of this
written Statement of Testimony.

•
FURTHER AFFIANT SAYETH NOT.

DATED this  /,)  day of

Stbscrbed and sworn to before me
itt fa— Aay of

. ' •  1976.

PV4,0
hr- •_ 

NOTARY PUBL1,-----

ce—fA,,g 

yth
F1. F 
q 

LEY (1'

, 1976.
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AFFIDAVIT OF
THEODORE M. LEE

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) ss

COUNTY OF WRIGHT )

THEODORE M. LEE, being first duly sworn on oath deposes and says:

That I reside in Cokato, Minnesota where I serve as Pastor of Knapp,
Grace & Redeemer Lutheran Church, a position which I have held for eleven (11)
years.

That I am a graduate of Augustana Theological Seminary and have
previously served my church in the following locations:

PLACE DATES

St Luke's Lutheran Church, Garfield, Minn.
Zionsporg Lutheran Church, Evansville, Minn.
Bethany Lutheran Church, Williams, Minn.
Ebenezer Lutheran Church, Roosevelt, Minn.
Mt. Carmel Lutheran Church, RFD, Roosevelt, Minn.

1961-1965 Served three
1961-1965 (3) parishes in
1955-1961 and around Bruno,
1955-1961 Mind. 1948-1955.
1955-1961

That I have conducted approximately one-hundred seventy-five (175) funerals
during my ministry and have also been involved with the arrangement of approximately
six (6) funerals for my own family.

That in all of my some over twenty-seven (27) years as a minister of the
gospel and in all of my working together with funeral directors in that period of
time, I have not a single complaint to make. To the contrary, I have always felt
that there has been a good working relationship with the funeral directors in the
areas and communities where I have served as a pastor.

That based upon my personal experiences with funeral directors, as well as
other associations with death, funerals and the bereaved, it is my opinion that none
of the proposed F.T.C. rules pertain to any funeral director I have come in contact
with. They have all been above reproach and have conducted themselves in a very pro-
fessional manner and have served their families well.

That I believe the Minnesota State Baord of Health does an excellent job
of regulating funeral homes and funeral licenses in that I have never even heard of a
complaint against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be ac-
complished locally, and to meet local customs, moves and religious attitudes.

That I believe that information about funeral costs, merchandise, and
services is readily available to the public in the State of Minnesota. I have
attended Funeral Director - Clergymen seminars and found them to be very helpful.
The funeral home of George E. Peterson is always open for inspection and his
services for consultation.

That I am thoroughly satisfied with funeral service as practiced in my
community and believe that Federal regulation is unnecessary, an improper infringement

- 1-
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on the right of independent businessmen, and an improper infringement on a private

matter between a bereaved family and its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the

hearing on the funeral service trade practice rules to be held in Chicago beginning

May 10, 1976. It should be understood I am hereby requesting the privilege and

asserting the right to appear at said hearing and present oral testimony within the

purview of this written Statement of Testimony.

FURTHER AFF1ANT SAYETH NOT.

DATED this  3/41- day of

Subscribed and sworn to before me this

(4) /  day .f 227,teel.  , 1976.

AViic
Notary Public, Wright County, MatMy Commiral Expires Nov. 10, 197£1

aA,L, , 1976.

LL 727 04,_
THEODORE M. LEE
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AFFIDAVIT OF
HALL L. SHELL&

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA
) as.

COUNTY OF Ti pc.1!ni4P 

HALL L. SHELLA being first duly sworn on oath deposes and says:

That he resides at Jasper, Minnesota and has lived in that community
for forty-three (43) years, and by occupation is an Office Manager for Home
Light and Power Company.

That he has been served by the Foster Funeral Chapel, Jasper, Minnesota
on the following occasions:

NAME * RELATIONSHIP DATE OF DEATH

Edmund Sheila

Otto Krapf

Father November 26,.1975

Father-in-Law March 5, 1976

That in addition to the deaths in my family, I have attended at least
five (5) or (6) wakes or funerals in my community. .

That based upon my personal experiences with funeral directors, as well

as other associations with death, funerals and the bereaved, I am aware of no in-
stances of any pressures, misrepresentations, concealment of price information or
any other unethical practice.

That in my own experiences in arranging funerals, etc., the funeral
director explained service, caskets, vaults and price, then left so the family
could be alone and make their own decisions as to, what they as a family wanted
without any pressure from the funeral director.

That I believe the Minnesota State Board of Health does an excellent
job of regulating funeral homes and funeral licenses in that I have never even
heard of a complaint against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be
accomplished locally, and to meet local customs, morals and religious attitudes.

That I believe that information about funeral costs, merchandise, and
services is readily available to the public in the State of Minnesota

That I own and operate with my brother one of the smallest privately
owned electric utilities in the United States. I know what is is to be put under
rules and regulations both by the State of Minnesota and the Federal Government.
I'm fighting for my business life. If the State and the Federal Government can't
agree to who rules and regulates my business pretty soon, I won't be in business
very long. Our business was started by my father 58 years ago and I think that I

- 1-
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know what is best for my customers more so than 'the State or the Federal Govern-
ment.

This document is a Statement of Testimony to be given as part of

the bearing on the funeral service trade practice rules to be held in Chicago

beginning May 10, 1976. It should be understood I am hereby requesting the

privilege and asaerting the right to appear at said hearing and present oral

testimony within the purview oZ this written Statement of Testimony.

FURTHER AFFIANT SAYETH NOT.

; "th
DATED this  

,7 
day of  ILI/1 i?(: , 1976.

SHEi„.,,,

Subscribed and sworn to before me this

7A./1 day of  /.2.. .,919(2.A...i,  , 1976.

• ., so. ' :-'

NOTARY— BUG 
v-, 
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AFFIDAVIT OF
STEPHEN E. MORSE

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) ss

COUNTY OF LYON

,STEPHEN E. MORSE, being first duly sworn on oath, deposes and says:

That I reside in Marshall, Minnesota where I serve as Pastor of Christ
United Presbyterian Church, a_position which I have held for two and one-half (A)
years.

That I am a graduate of Drake University Divinity School and have pre-
viously served my church in the following locations:

United Presbyterian Church, Albia, Iowa - January, 1968 - February, 1970.
East End Presbyterian Church, Ottumwa, Iowa - February, 1970 - July, 1973.
Christ United Presbyterian Church, Marshall, Minnesota - August, 1973 - Pres.

That I have conducted sixty-three (63) funerals during my ministry and have
also been involved with the arrangement of approximately fifteen to twenty (15-20)
funerals for my own family or for parishioners.

• That based upon my personal experiences with funeral directors, as well as
other associations with death, funerals and the bereaved, I am aware of no instances
of unauthorized embalming; removals without authorization; refusal to release bodies;
misrepresentation of cash advances; legal, health or religious requirements; the ef-
fect of embalming, caskets or vaults as to natural decomposition or to airtightness
or watertightness; or cemetery vault requirements; disparaging or defaced merchandise;
discouraging concern about prices; concealment of price information or alternatives
to earth burial; required tie-in purchases; restrictions on pre-need counseling; harass-
ment of memorial societies or discouraging the use of immediate disposal; pressures to
purchase expensive merchandise.

That I believe the Minnesota State Board of Health does an excellent job of
regulating funeral homes and funeral licenses in that I have never even heard of a
complaint against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be accom-
plished locally, and to meet local customs, mores and religious attitudes.

That I believe that information about funeral costs, merchandise, and services
is readily available to the public in the State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my com-
munity and believe that Federal regulation is an improper infringement on a private
matter between a bereaved family and its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the
hearing on tie funeral service trade practice rules to be held in Chicago beginning
May 10, 1976. It should be understood I am hereby requesting the privilege and as-
serting the right to appear at said hearing and present oral testimony within the purview

-1-
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of this written Statement of Testimony.

FURTHER AFFIANT SAYETH NOT.

DATED this  / -- day of  

GARY HOFFMANN 
'

t
4).•anmymauc-MMNBOIA ;

lif twavissies 4Weis W. 1,L11112
LYON COUNTY 1

C 
Subscribed and to before me this

day of , 1976.

Slt

111

STEPHEN E. MO SE

, 1976.

071,„
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AFFIDAVIT OF
CLIFFORD M. WITTSTRUCK

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMtSSIOW
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA)
) as.

COUNTY OF HENNEPIN)

CLIFFORD M. WITTSTRUCK, being first duly worn on oath deposes and

says:

That I reside in Bloomington, Minnesota (8423 Columbus) where I serve
as Minister of Portland Avenue United Methodist Church; that I have been a prac-
ticing minister for thirty-five (35) years.

That I am a graduate of Dakota Wesleyan University, Mitchell, South
Dakota and Drew Theological Seminary, Madison, New Jersey, and have previously
served my church in the following locations:

PLACE DATES

Housatonio, Massachusets

/ Philmont, New York
Ardsley, New York
Lakefield, Minnesota
Pipestone, Minnesota
Montevideo, Minnesota
Bloomington, Minnesota

1940-1942
1942-1966
1946-1949
1949-1958
1958-1967
1967-1974
1976 

That I have conducted approximately six-hundred (600) funerals during
my ministry, and have also been involved with the arrangement of approximately five
(5) funerals for my own family.

That based upon my personal experiences with funeral directors, as well
as other associations with death, funerals and the bereaved, I am aware of no in-
stances of any violations of law or regulations, high pressure sales tactics, mis-
representations as to funeral merchandise or services, or any other matters contained
in the proposed rules of the F.T.C. That the few complaints that I have received
from parishioners have involved crude or calloused attitudes rather than the issues
presented by the F.T.C. staff •

That I believe the Minnesota State Board of Health does an excellent job
of regulating funeral homes and funeral license.

That I believe that information about funeral costs, merchandise, And
services is readily available to the public in the State of Minnesota.

That I have attended seminars sponsored by morticians and I have taken
Confirmation classes on tours of mortuaries for a number of years.

Why not give the average citizen the credit of some intelligence? Word
does get around as to who renders excellent service at a reasonable price. People
do have a choice of mortuaries. Morticians do not have a monopolistic control as
some big industries do. Why not get to work on the oil companies and other big in-
dustries whose corruption'of our government and other governments is well documented.

We do not need Federal control of our mortuaries or morticians. If the

-1-
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people have the information, (and they have scam obligation on their awn part to
be informed) I believe can make their own decisions, as to which morticiaa and

what kind of funeral they pant.

That I am thoroughly satisfied with funeral service as practiced in my

community and believe that Federal regulation is totally unnecessary. That in my

opinion we already are engulfed in a sea of paper work, - forms on forms - files on

top of files, which serve little value other than to make work for more political

appointees. Also have we not learned that more laws, more policemen, more guns,

are not the answer. THOSE WHO ARE INCLINED TO DO SO, WILL ALWAYS FIND WAYS TO

CIRCUMVENT THE LAW, EITHER BY DECEIT, OR FURTHER CORRUPTION OF PUBLIC OFFICIALS. Let

us leave this area of control to the states and to the good judgment of the people.

This document is a Statement of Testimony to be given as part of the

hearing or. the funeral service trade practice rules to be held in Chicago beginning

May 10, 1976. It should be understood I am hereby requesting the privilege and

asserting the right to appear at said hearing and present oral testimony within the

purview of this written Statement of Testimony.

FURTHER AFFIANT SAYETH NOT.

DATED this NriAt day of
9-17....a44111 

, 1976.

/111 
CLi 15 N. WITTRUCK

r9cribed and swrp tojefore we this
day of  (fLadue-ek  , 1976.

N ARY PUBLIC

1
 ........................soe.mi

RONALD B. 1ROYER
1.fr--7....1. NO1A1/4Y PUIV,IC - M.4ESOrA

-,4i- ' KENNEYIN COUNTY t

yg:c...6. hp.s ,,,..' im• 2
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AFFIDAVIT OF
RUSSELL A. PETERSON

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRY PRACTICES

STATE OF MINNESOTA )
) as.

COUNTY OF WRIGHT )

RUSSELL A. PETERSON, being first duly sworn on oath deposes and says:

That I reside in Coker°, Minnesota where I serve as Pastor of Cokato
Evangelical Lutheran Church, a position which I have held for fourteen (14) years.

That I am a graduate of Augustana Theological Seminary and have pre-
viously served my church in the following locations:

PLACE DATES

East Chain Lutheran Church, Route 1,
Blue Earth, Minnesota

Salem Lutheran Church, Elmore, Minnesota
(Above served in addition to East Chain)

1955 to Jan. 1962

1959 to 1962

• That in the twenty years I have served as a parish pastor and have
counseled with families at time of death, I have never heard a complaint about
the ethics or practices of the funeral directors involved. There have been words
of gratitude expressed for the services they have rendered. During these years I
have officiated at almost three hundred (300) funerals. There have been at least
twelve (12) different funeral homes involved. I feel the State Licensing Agency
has done a very effective job in the checking of funeral homes in our State.

That I believe the Minnesota State Board of Health does an excellent job
of regulating funeral homes and funeral licenses in that I have never even heard
of a complaint against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be accom-
plished locally, and to meet local customs, moves and religious attitudes.

That I believe that information about funeral costs, merchandise, and
services is readily available to. the public in the State of Minnesota. I have at-
tended Funderal Director - Clergyman conferences and have found. them very beneficial.
George E. Peterson has also conducted seminars in this community and his funeral

/home is always available for tours and he himself is available for consultation on
/ pre-need services

That I am thoroughly satisfied with funeral service as practiced in my
community and believe that Federal regulation is unnecessary, an improper infringe-
ment on the right of independent businessmen and an improper infringement on a
private matter between a bereaved familyand its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the
hearing on the funeral service trade practice rules to be held in Chicago beginning
May 10, 1976. It should be understood I am hereby requesting the privilege and as-
serting the right to appear at said hearing and present oral testimony within the

-1-
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purview of this written Statement of Testimony.

FURTHER AFFIANT SAYETH NOT.

DATED this ...21/  day of 

,b99ribed- and swprn to before me this

  day of  X22AG1L,/  , 1976.

NOTARY PUBLIC

, 1976.

PP )
RUSSELL A. PETERSON

AAAAAAAAA 4A A 44A544,1/4 4.AAAAA X

)i RUTH CUTTENHOFF t
:.11NNESOTA

t 11/111',1: COUNTY
My Commis:An Dpi:es Sept 18, 1981

VVYWIYVVYVVVY VVVVI, TYVYV V rtVYVY WI, X
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AFFIDAVIT OF
REVEREND HENRY E. GESSNER

IN OPPOSITION TO THE PROPOSED TRADE REGULATION RULES
OF THE

FEDERAL TRADE COMMISSION
RELATING TO

FUNERAL INDUSTRYPRACTICES

STATE OF MINNESOTA )
) 88.

COUNTY OF HENNEPIN )

REVEREND HENRY E. GESSNER, being first duly sworn on oath deposes and

says:

That I reside in Richfield, Minnesota where I serve as Pastor of St.
Peter's Catholic Church, a position which I have held for two (2) years.

That I an a graduate of Immacualte Conception Seminary, Darlington, New
Jersey and have previously served my church in the following locations:

Seton Hall University, South Orange, New jersey
St. Mary's Church, Waverly, Minnesota
St. Therese Church, Deerhaven, Minnesota
Sacred Heart Church, Rush City, Minnesota

1947-1959
1959-1965
1965-1969
1969-1974

That I have conducted approximately five-hundred (500) funerals during my
ministry and have also been involved with the arrangement of approximately two (2)
funerals for my own family or for parishioners.

That based upon my personal experiences with funeral directors, as well as
other associations with death, funerals and the bereaved, I am aware of no instances
of any illegal or unethical conduct by funeral directors. On the contrary, I have
found them to be compassionate and concerned. That I have never observed any of the
practices addressed by the proposed rules.

That I believe the Minnesota State Board of Health does an excellent job of
regulating funeral homes and funeral licenses in that I have never even heard of a
complaini against a funeral home or a funeral director.

That I believe the regulation of Minnesota funeral homes should be accost-
plished locally, and to meet local customs, mores and religious attitudes.

That I believe that information about funeral costs, merchandise, and
services is readily available to the public in the State of Minnesota.

That I am thoroughly satisfied with funeral service as practiced in my
community and believe that Federal regulation is unnecessary, an improper infringement on
the right of independent businmssmen and an improper infringement on a private matter
between a bereaved family and its choice of a professional consultant.

This document is a Statement of Testimony to be given as part of the hear-
ing on the funeral service trade practice rules to be held in Chicago beginning May 10,
1976. It should he underst,od I am hereby requesting the privilege and asserting the

-1-
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(Material referred to on p. 62.)

BACKGROUND STATEMENT

PREPARED AT THE REQUEST OF

SUBCOMMITTEE STAFF BY

STEVEN D. NEWBURG-RINN

STAFF ATTORNEY

FEDERAL TRADE COMMISSION

SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE

OF THE

COMMITTEE ON THE JUDICIARY

UNITED STATES SENATE

ON THE

PUBLIC PARTICIPATION IN FEDERAL AGENCY PROCEEDINGS ACT

OF 1977

S.270

JUNE 21, 1977

These remarks represent the views of a Federal Trade Commission
Staff member. They are not intended to be, and should not be so
construed as, representative of the views of the Federal Trade
Commission or any Commissioner.

94-367 0 - 77 - 14
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My name is Steven D. Newburg-Rinn. I am a senior attorney

in the Bureau of Consumer Protection of the Federal Trade Commis-

sion. Since October 1975, I have served as lead attorney in

the Federal Trade Commission's Rulemaking Proceeding for the

Hearing Aid Industry. In that capacity, I am intimately familiar

with the application of the Magnuson-Moss Federal Trade Commission

Improvement Act and the Commission's rules promulgated pursuant

thereto as relates to rulemaking, in general, and am personally

familiar with the treatment accorded witnesses in the Hearing

Aid Rulemaking Proceeding in particular.

I have read the testimony presented by Mr. Curt Clinkscales

on May 9, 1977, in opposition to S.270. Since much of that

testimony concerns alleged actions of FTC staff, it is important

that the Committee be provided with a factual discussion of the

various contentions made by Mr. Clinkscales.

This statement does not address Mr. Clinkscales' reasons

for opposing any sort of public participation program. The

Commission has already addressed this general issue in detai1,1

and the purpose of this statement is solely to discuss the various

factual assertions made by Mr. Clinkscales with respect to the

1 See Testimony of Calvin J. Collier before the Subcommittee

on Administrative Practices and Procedures of the Committee

on the Judiciary, U.S. Senate, on the Public Participation

in Government Proceedings Act of 1977, S.270, Feb. 3, 1977.

2
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Hearing Aid Rulemaking Proceeding.2 I will address them in the

order presented by Mr. Clinkscales.3

1. FTC Proceedings were unfair because the
National Alliance of Senior Citizens was 
not asked to appear and in fact had to 
ask to appear to testify.4

To the best of staff's knowledge, prior to the June 29,

1976, when our San Francisco Regional Office received his letter

requesting to testify, no one at the Federal Trade Commission

connected with the Hearing Aid Rulemaking Proceeding knew of

the existence of the National Alliance. In Washington, out

of which the Hearing Aid Rulemaking staff operated, staff did

not know of the existence of Mr. Clinkscales or his organization

until it received his prepared statement on July 14, 1976, from

our San Francisco office.

It has always been the view of the staff of the Hearing

Aid Rulemaking Proceeding that the widest public participation

was desirable. Had staff known of Mr. Clinkscales' organization,

2 Reference is made to the draft transcript of that session,
designated as pp. 11-EJC-Job Sest.-Doc. through 18-EJC-Job
Sest.-Doc.

3

4

For the sake of a full understanding by the Committee of
Mr. Clinkscales' testimony before it, appended hereto as
Attachment A is a copy of his testimony before the FTC.
(Tr. 10619-10689). Attachment B is Hearing Exhibit 170, a
newspaper article relating to Mr. Clinkscales and his organi-
zation, while Attachment C is Hearing Exhibit 171, a copy
of the first edition of The Senior Independent, a quarterly
newspaper of the National Alliance of Senior Citizens. Both
were submitted during the FTC proceedings.

"I requested permission to testify, never having been asked
to appear." (12-EJC).

3
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we would have placed his name on our hearing aid mailing lis
t

(as it now is due to his appearance at the proceeding),
 he would

have received notice of the proceeding and an invitation to

participate, and we would have welcomed his earlier partic
ipation

in this proceeding.

From the outset, the staff of the Federal Trade Comm
ission

had made a conscientious effort to insure wide public partic
ipation

in the Hearing Aid Rulemaking Proceeding. In addition to complying

with the legal requirement of publishing the "initial" not
ice

of the proceeding in the Federal Register (June 24, 197
5, at

40 Fed. Reg. 26646), staff mailed out nearly 10,000 copies of t
hat

notice together with an invitation to participate to all p
ersons

whom it believed might be interested in the proceeding. This

included copies to several members of Congress, some 4,
500 hearing

aid sellers, approximately 4,500 audiologists, all known 
hearing

aid manufacturers in this country, all state attorne
ys general

and consumer protection offices, all hearing aid seller li
censing

boards, every group that staff was able to find that might
 be

interested in the proceeding (including groups representing the

elderly), and consumers who had indicated an interest i
n hearing

aid problems. Furthermore, on December 30, 1975, the "final"

notice for the proceeding (which set dates and procedures for

oral hearings) was published in the Federal Register (40 Fed.

Reg. 59746). In addition, several publications, including the

Hear in Aid Journal and the AARP Monthly Newsletter to its member-

ship, contained announcements of the pendency of the
se proceedings.

4
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2. The FTC funded and condoned misconduct by 
the National Council of Senior Citizens.3

Mr. Clinkscales made various accusations of misconduct

by the National Council of Senior Citizens ("NCSC") relating to

its Miami activities. Staff believes that Mr. Marlin of NCSC has

answered the specifics of these accusations in his May 16, 1977,

letter to Senator Abourezk.

The role of the FTC staff in regulating the performance of

a party once a compensation grant has been made is limited. The

staff could and indeed should intervene if a compensated party

or any other party is engaged in illegal or clearly dishonest

activity (or, of course, acting outside the scope of the compen-

sation grant for a comprensated party), but no closer degree

of supervision could take place without seriously interfering

with the properly independent role of a party receiving compensa-

tion to represent a point of view which would be unrepresented

or inadequately represented without FTC funding.

It should be noted that the oral FTC hearings provided a

forum for NCSC's activities to be explored by industry

counsel through cross-examination, and NCSC's representatives

5 "I was not prepared to learn of the incredible tactics of
the NCSC in their attempt to destroy the reputations of all
hearing aid specialists to achieve their end." (12-EJC).
NCSC's Miami newspaper article was "playing one's case before
the media in a true fishing expedition . . . the worst possible
way to gain truth." (12-EJC). And finally, that NCSC was
the source of the Miami newspaper statements. (13-EJC).

5
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were in fact subjected to vigorous cross-examination. The industry

also has had the opportunity to submit rebuttal to NCSC's presen-

tation at the hearings.

3. The Federal Trade Commission  lust accepted 
the NCSC materials without challenging the
veracity of the data in the light of the
methodology NCSC used.b

The Commission has not as yet made any analysis of the

veracity of NCSC's data, let alone accepted it without challenge.

Magnuson-Moss, as implemented by the Commission's rules,

provides for a) examination and cross-examination by group

representatives representing all viewpoints; b) the submission

of rebuttal materials by such parties; c) the preparation of

a report by the Presiding Officer summarizing the record and

making findings on the designated issues; d) the preparation

of a detailed report by the staff which considers the record

and the arguments of all the parties and makes recommendations

to the Commission; e) public comment on the Presiding Officer

and Staff Reports; and finally, f) a determination by the Com-

mission of what, if any, rule should be promulgated. These

many levels of analysis and input help to insure the accuracy

of the Magnuson-Moss rulemaking record, and allow the Commission

the opportunity to make informed judgments as to the weight

to be accorded the evidence.

6 "It was incredible to us that the Federal Trade Commission
would allow such a blatantly unfair use of our tax dollars
without even challenging the veracity [sic] of the data
yielded in the light of the methodology." (l3-EJC).

6



211

In the Hearing Aid Rulemaking Proceeding, only steps a)

and b) have taken place as of this time. Any person who wished

to challenge the veracity of NCSC's submission could of course

do so during either of these steps. Neither the Presiding Officer

nor the staff, nor the Commission have as yet made any finding

or recommendation as to the weight to be accorded NCSC's Miami

presentation.

4. The FTC staff has acted in collusion with NCSC.7

Mr. Clinkscales bases this charge on the fact that

Mr. Marlin of NCSC knew of his testimony in advance. Mr. Marlin

did in fact have such knowldge, but so did all of the designated

group representatives as part of the normal hearing process.

7 "I had submitted the testimony one month prior to the hearingto the FTC. There was no way the NCSC could have been aware
of my remarks unless they were supplied with a copy in advance.Without collusion with the FTC staff and the NCSC, they couldnot have decided I posed such a threat as to be unable to relyon their other paid lawyer to ask me questions." (13-EJC).

"I felt there was linkage between the Federal Trade Commissionstaff, which was seeking to discredit the hearing aid specialists,and the National Council . . . ." (14-EJC).

"The reason for my opposition was the means by which he wasthere. No. 1, the FTC had clearly given the National Councilof Senior Citizens a copy of my testimony. Why else wouldthe National Council of Senior Citizens not rely on the lawyerthey already had out there? It was a San Francisco lawyerthey were paying. Why else would they fly a man all the way
out to San Francisco to cross-examine me and make it the top
legal man in their legal department?

"The only reason is that they had seen my testimony in advance.I felt that this was wrong, regardless of whatever right they
might have to be there. To me, it was morally wrong for that
man to be there." (16-EJC).

7
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On March 5, 1976, the Presiding Officer designated NCSC as

the "group representative" for the elderly.8 The Commission's

Washington staff for the Hearing Aid Rulemaking Proceeding (which

had been designated by the Presiding Officer to handle all logis-

tical arrangements concerning the filing of statements and their

distribution to group representatives) received a copy of

Mr. Clinkscales' prepared testimony on July 14, 1976.

Mr. Clickscales' statement had been submitted prior to his actual

appearance pursuant to the Presiding Officer's requirement, set

forth in his "Instructions to Witnesses" contained in the "Final

Notice" 40 Fed. Reg. 59747, Dec. 30, 1975, that such material be

filed in advance. This procedure was designed to apprise the

interested parties of expected testimony so they could determine

their need for examination, including cross-examination, or

rebuttal submissions. Shortly thereafter, on July 20, 1976,

staff acting in accord with the standard in effect throughout

these proceedings, made this document public, and furnished

8 See document 215-44-1-53. Other group representatives also
so designated represented a) hearing aid sellers; b) hearing
aid manufacturers; c) otolarynogologists; d) audiologists;
and e) the deaf and other consumers. On May 12, 1976, the
latter group representative, which had not taken active part
in the proceedings, notified the Presiding Officer (doc.
215-44-1-127) that it was no longer able to serve as a group
representative for the deaf and other consumers, leaving NCSC
as the group representative for all consumers in the proceeding.

8
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it to all the group representatives actively participating in

the proceeding at that time,9 including NCSC.

5. The FTC knew that NCSC and NASC were adversaries,
and this added to the collusion between NCSC 
and staff.io

As noted previously with respect to assertion Number 1,

staff connected with the Hearing Aid Rulemaking Proceeding did

not even know of NASC's existence until June 29, 1976. It was

not until July 14, 1976, that the Washington Hearing Aid Rule-

making staff, which had sole responsibility for the examination

and cross-examination of witnesses, knew that a significant

portion of Mr. Clinkscales' testimony would pertain to NCSC.

Since NCSC had been named a group representative on March 5,

1976, and its participation in the San Francisco hearing

9

10

See the list of group representatives in note 8. Copies
were not furnished to the group representative for the deaf
for the reasons explained previously, or to the group repre-
sentative for otolaryngologists at their request since they
were not taking an active part in the proceeding.

"It is a well-known fact the NCSC and the alliance [sic]
are deeply divided over issues . . . ." (13-EJC);

"I felt deeply offended to have my integrity challenged .
by the highly paid representative of a special interest
group which the Federal Trade Commission staff knew were
deeply opposed to all I and our organization stand for."
(13-EJC); and

"Senator Thurmond. Do you feel the FTC inspired this organi-
zation, of which Mr. Marlin was an attorney, to cross-examine
you?

"Mr. Clinkscales. I just think that in the face of it, it is
pretty evident that they did." (16-EJC).

9
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settled shortly thereafter, there is no basis for the imputation

that staff had any advance knowlege of the animus between the

groups. During Mr. Clinkscales' testimony, however, the animus

referred to by Mr. Clinkscales was in fact made clear, as was

the fact that NASC had been formed partially in an effort to

counter the influence of NCSC.11

6. Mr. Clinkscales' refusal to be questioned 
by NCSC's counsel was of no consequence since 
he did answer questions from the many attorneys
present 12

During the hearings at which Mr. Clinkscales testified,

he was examined by four persons, two of whom were basically in

agreement with his position, and two of whom had questions con-

cerning the accuracy of his factual assertions. The total examin-

ation which the Presiding Officer permitted these four persons

to engage in took slightly over one hour and in no sense could

be compared to the sort of vigorous cross-examination that would

have occurred had this been an adjudicative proceeding.

11

12

This was confirmed by Mr. Clinkscales during his testimony.
See Hearing Exhibit 170, an article by Jack Anderson, as
to which Mr. Clinkscales testified: "I don't think that
Mr. Anderson was inaccurate in what he said." (Tr. 10678).
Furthermore, of the 15 major articles in the first edition
of the Senior Independent, NASC's quarterly newspaper, five
directly attacked NCSC, while a sixth, occupying two of the
newspaper's eight pages, establishes a congressional rating
system to directly confront NCSC's congressional rating
system. See Hearing Exhibit 171.

"I did not, of course, apply this exclusion to any other
of the many attorneys present." (13-EJC).

10
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Despite the fact that Mr. Clinkscales had made serious charges

concerning Mr. Marlin and NCSC, these charges were not of prime

concern to the four parties whose questions he would answer.

As a consequence, he was asked only two basic questions relating

to his NCSC charges. Thus, tnere was an important consequence

to Mr. Clinkscales' refusal to be examined by NCSC's counsel,

namely that there was no opportunity to ascertain the basis, if

any, behind these accusations.

7. The FTC treated Mr. Clinkscales unfairly when it 
informed him that his refusal to answer questions
from NCSC could affect the weight to be accorded 
his testimony.13

The refusal of a witness to subject himself or herself

to cross-examination is always treated seriously. In more for-

mal proceedings, such a witness's testimony would be stricken

in its entirety. Due to the informality of Magnuson-Moss pro-

ceedings Mr. Clinkscales' testimony was not stricken. He was

simply informed by the Presiding Officer that this would affect

the weight to be accorded his testimony.14 In the one other

instance where a witness refused to submit to additional ques-

tions from industry counsel, she was likewise informed that

this would reflect adversely on the weight to be accorded her

testimony. 15

13 "I was informed that this refusal could have a bearing on
the impact of my testimony, but I stood fast." (13-EJC).

14

15

Tr. 10632.

See Tr. 6952-3.

11
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8. The  FTC  staff had intended to rely heavily upon the
cross-examination of Mr. Clinkscales by NCSC, and when
he refused to submit to their questioning they were
not able to engage in adequate substantive examination
of him.lb

At no time during the hearings did staff count on the rep-

resentatives of another interested party to do its job of

examination, and the examination of Mr. Clinkscales was no excep-
tion.

The staff's examination of Mr. Clinkscales established:

a) that Mr. Clinkscales had no personal knowledge in
any depth of whether hearing aid buyers in general

16 "Mr. Steven Newberg-Rinn [sic] . . . the FTC lawyer, appeared
to have lost his ace in the hole as his questioning was
filled with excuses of time restraints and little substance
relating to the testimony I had presented." (13-EJC).

'As I said in my testimony, Mr. Newburg-Rinn was absolutely
without words. If you could have seen his face when I made
the statement that I would not submit to Mr. Marlin's ques-
tions. He was flustered. He did not seem to know how to
handle the questioning. He handled other people very well,
but he did not handle me well. His whole thing was 'Well,
I don't have enough time. There are so many things I want
to ask.' Yet, he had half an hour to ask me questions,
none of which did he really get to. He just sat there and
complained about the fact that he did not have enough time
and offered excuses.

"I just feel that it is kind of clear that he lost his ace
in the hole as I put it, when he was really going to take
care of me with this man he flew out from Washington. I
feel that is kind of clear that there was, indeed, a plan
to have this man be the rebuttal to my testimony." (16-EJC).

12
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or elderly hearing aid buyers more specifically
had had difficulties with their hearing aids or
hearing aid sellers;17

b) that Mr. Clinkscales had obtained the background
materials from which he based his factual assertions
from the past executive director of the Hearing Aid
Industry Conference (the manufacturers' organization)
and the executive director of a nonprofit organiza-
tion funded largely by the Hearing Aid Industry
Conference and the National Hearing Aid Society;18

c) that although Mr. Clinkscales is located in Washington,
he had not studied the record already filed prior
to preparing his testimony, or even the "consumer
complaint" parts of that record;19

d) that although Mr. Clinkscales had testified (Tr.
10620-21) that state "licensing program requirements
as well as the penalties accompanying their misuse
offer consumers the best possible protection from
any potential malpractice in this field," he had
not in fact researched the effectiveness of state
licensing in general or even for any one particular
state, and in addition had no personal knowledge
on the subject;20

17

18

See Tr. 10644-47, 10654. Mr. Clinkscales did state that he
ii-a71 asked his membership what they thought about government
regulation of hearing aids. Since his testimony as a whole
makes clear that he is philosophically opposed to government
regulation in general, staff asked Mr. Clinkscales to be
specific about what he had asked his membership about hear-
ing aids. This was to ascertain whether Mr. Clinkscales had
biased the answers by the question he asked. Mr. Clinkscales
could not recall the specific question he asked, and although
he promised to voluntarily furnish this document to the
Presiding Officer he failed to do so. (See Tr. 10644-45).

See Tr. 10647-48.

19 See Tr. 10648-49, 10655. Mr. Clinkscales stated that the
part of the record he had studied was NCSC's "work and what
they had to say," (Tr. 10648), and then went on to testify
that he had not in fact read the testimony of the witnesses
NCSC sponsored (Tr. 10648-49).

20 See Tr. 10650-51.

13
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e) that although Mr. Clinkscales had testified about
the assurances of product quality already offered
by the industry (Tr. 10622), he had no personal
knowledge on the subject;21

f) that despite the fact that Mr. Clinkscales testified
about the economic effects of the "buyers-right-
to-cancel" portion of the proposed rule (Tr. 10623-
5), he had made no study of the economic effects
of that proposal and knew nothing about the economic
experience of those reputable hearing aid sellers
who offer something similar (although totally
free to the buyer) to their purchasers;22 and

g) that a significant factor leading to the establish-
ment of NASC was the philosophical and other opposi-
tion of its organizers to NCSC, a fact which he
failed to reveal when describing his organization
(Tr. 10619, 10643-44) or attacking NCSC's activities
(Tr. 10627-31).23

Staff's view of the effect of this examination on the weight

to be accorded Mr. Clinkscales' testimony is obviously somewhat

different than his.

9. The FTC staff's cross-examination "was filled with
excuses of time restraints and little substance."24

As noted with respect to the previous assertion, staff

believes that its examination of Mr. Clinkscales reached the

most important matters of substance regarding his FTC testimony.

21

22

23

24

See id.

See Tr. 10658-9.

See the discussion of this previously with respect to asser-
ITan no. 5.

Staff's "questioning was filled with excuses of time restraints
and little substance . . . ." (13-EJC); and "Mr. Newburg-Rinn . .
had half an hour to ask me questions, none of which did he really
get to. He just sat there and complained about the fact that
he did not have enough time and offered excuses." (16-EJC).

14
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The subject of time constraints did arise several times because

staff would have liked to ask even more questions.25 Mr. Clinkscales'

assertion may be based upon a lack of understanding of the extremely

limited nature of the examination permitted under the Magnuson-

Moss Act.

10. The FTC was unfair to Mr. Clinkscales by proposing
to subject him to cross-examination not by a party 
with a true interest in the proceeding but instead 
by a party hired by the FTC to support its position.26

25 At Tr. 10643, after Mr. Clinkscales had provided an extensive
but nonresponsive answer to a question, he was asked by the
Presiding Officer to "answer as succinctly as possible in view
of our time limitations." At Tr. 10649, when he asked to
elaborate on his answer to a question, staff informed
Mr. Clinkscales that of course he could do so but there were
a lot of questions to be asked. At Tr. 10652, after again
providing an extended nonresponsive answer to a question,
staff asked for and the Presiding Officer again provided an
instruction to Mr. Clinkscales to answer questions as succinctly
as possible. At Tr. 10660, the Presiding Officer informed
Mr. Clinkscales that he need not re-read a particular portion
of the rule with which he agreed since "time is running."
At Tr. 10663-64, when informed by the Presiding Officer that
staff could ask but one more question, staff stated: "I
would like to ask the witness some questions about his state-
ments concerning the National Council of Senior Citizens.
There is no way that I can ask one question and do that . . .
At Tr. 10681, staff, while recognizing that any additional
time for examination was limited, asked for and was permitted
to ask the witness two questions relating to his views on
NCSC. At Tr. 10687, when informed that its examination was
being terminated by the Presiding Officer, staff commented:
"Obviously I have a host of other questions, but I realize
that I'm not going to get to them."

26 "I felt deeply offended to have my integrity challenged,
not by a rightful adversary with goals dedicated to truth
and the best interests of our people, but by the highly paid
representative of a special interest group which the Federal
Trade Commission staff knew were deeply opposed to all I and
our organization stand for." (13-EJC).

15



220

The compensation program as authorized by Congress and

administered by the FTC was never intended to be used, nor has

it been used, to "buy" support for FTC staff positions. The

award of compensation to NCSC was intended to allow representa-

tion and the presentation of views by a group, the elderly, that

would otherwise not have been able to take an active part in

the proceeding. NCSC's positions in fact differed markedly from

those of staff, since it urged the Commission to adopt remedies

considerably stricter than those in the proposed rule.27

11. The FTC was unfair to Mr. Clinkscales by subjecting 
him to examination heavily weighted against him which 
was financed by taxpayer funds.28

At the time of Mr. Clinkscales' testimony, five parties

would have been eligible to examine him: staff, representing

the public interest; the National Hearing Aid Society ("NHAS"),

representing hearing aid sellers; the Hearing Aid Industry

Conference ("HAIC") representing hearing aid manufacturers;

27

28

For example, NCSC advocated mandatory otological and audio-
logical clearance before a person would be permitted to buy
a hearing aid (see record pp. 215-44-10-451 through 453),
whereas the proposed rule asked merely whether consumers
should be informed of the availability of these services
(40 Fed. Reg. 26653, June 24, 1975).

"Senator Laxalt. Aside from the merit or demerit of the par-
ticular issue, your principal concern is the fact that, in
this proceeding, you ran into a stacked deck financed by tax-
payer funds?

"Mr. Clinkscales. You are precisely correct, Senator Laxalt."
(14-EJC).

16
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the American Speech and Hearing Association ("ASHA") repre-

senting audiologists; and the National Council of Senior Citi-

zens ("NCSC") representing consumers and the elderly in

particular. Staff believes that this group of five represented

a broad spectrum of opinion, and in no sense can be considered

a deck stacked against Mr. Clinkscales.

12. The FTC mistreated many persons in these 
hearings, but these other persons will not
testify because of fear of reprisal by the 
FTC. 29

29 "Mr. Clinkscales. I have been made aware by a number of people
who have faced this that they had serious complaints about
the way they were mistreated by the FTC in those hearings.

"I will tell you that I do not think that they will come before
you and tell you so. I think the reason that they are not
flanking me and sitting behind me here today is that they are
frankly, fearful of the reprisals that the FTC and other Govern-
ment agencies would bring to bear against their industries.
These people have power over them. It is so often the case
that you feel like you are sitting out there alone. But
if they will stand up together they would do well. But
they cannot quite see that because they represent a lot of
businesses, these trade associations do. They feel that,
if they come up here, they will endanger those people. I
think they have reason to feel that way. I think that is
a heck of a thing and a sad commentary on the way agencies
function." (15-EJC).

"Senator Thurmond. Why do you think that the industries
which have been impacted by the FTC in its application of
this law are not here today?

"Mr. Clinkscales. I think I answered that when I spoke
with Senator Laxalt about this question. I think that they
are scared to come here. I think that they feel if they
show up here that, one day down the road, the guy that has

(Continued)

17
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We believe that any review of the record would demonstrate

that all witnesses were treated with respect and courtesy by the FTC

staff and the Presiding Officer.30 The suggestion of "retaliation"

by FTC staff is unfounded. The whole purpose of hearings is to

bring forth a full presentation of views so that the Commission

can develop a complete record. A witness wno presents cogent

arguments that a proposal is not in tne public interest is valuable

and appreciated.

13. The FTC flew Mr. Marlin of NCSC out to
San Francisco specifically to question 
Mr. Clinkscales.ii

Prior to reading Mr. Clinkscales' testimony staff working

on the rule had no knowledge whether NCSC was compensated for

Mr. Marlin's trip to San Francisco or not. Staff made no arrange-

ments of any sort to fly Mr. Marlin to San Francisco.

(29 Cont;nued)

30

31

the whistle blown on him in such a meeting -as this--let's
say a man was here today from the National Hearing Aid Society,
or someone like that, and he told what happened to the hear-
ing aid industry. One day, the people over at the FTC--
and their buddies in other agencies--and there is a buddy
system here in Washington--would definitely hear about
this. They would get those boys in the hearing aid industry
and take them to the cleaners.

"I think, in the best interests of their people, they
feel they cannot show up at such hearings." (16-17-EJC).

The transcript of oral hearings occupies approximately 12,000
pages of the 60,000 page record of this proceeding. Staff
stands ready to respond to the requests of any member of
this Committee interested in pursuing a review of that record.

"Senator Thurmond. "Mr. Clinkscales, when did you first
find out Mr. Marlin was being flown out to question you?

(Continued)

18
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David Marlin's trip to San Francisco from August 8 to 10,

1976 was part of NCSC's compensated participation. The purpose

of this trip, as set forth in the NCSC voucher, was to confer

with NCSC's local counsel and to represent NCSC at the hearings.

This expense was considered appropriate by the FTC staff who

administered the compensation program (not the staff of the Hear-

ing Aid Rule). A similar trip had been made by NCSC to confer

with its Chicago attorneys.

Thus, the FTC staff working on the Hearing Aid Rule Proceeding

was neither involved with NCSC's decision to send Mr. Marlin to

San Francisco nor with the FTC decision to deem that trip an

appropriate expense for compensation purposes. We believe, however,

that the funding decision made by the FTC in this matter was

an appropriate one.

14. The FTC was unfair to Mr. Clinkscales by 
failing to furnish him with a copy of the
transcript of his testimony which he had 
requested 32

31

32

(Continued)

"Mr. Clinkscales. I first found that out when I arrived
in San Francisco, Senator Thurmond." (15-EJC).

"Mr. Newburg-Rinn . . . lost his ace in the hole . . .
when he was really going to take care of me with this man
he flew out from Washington." (16-EJC).

"Senator Thurmond. Did the FTC ever followup by sending
you a copy of the transcript of the hearings.

"Mr. Clinkscales. No sir: they never did.

"Senator Thurmond. Did you request that transcript?

"Mr. Clinkscales. I did at the meeting, but I never
really wrote them and asked for it." (16-EJC).

19
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Neither the Presiding Officer nor the staff has any recol-

lection of Mr. Clinkscales orally requesting that he be provided

with a courtesy copy of his testimony. Nor, as Mr. Clinkscales

pointed out, was there any written request. Staff had no knowl-

edge of Mr. Clinkscales' desire for a copy of the transcript,

but would have provided him with a copy had he so requested.

The transcript of this hearing was placed in the FTC's

Public Records Room as soon as it was received from the report-

ing contractor and has been available for public inspection and

copying since that time.

A final observation 

Since NCSC has been the focus of many of Mr. Clinkscales'

comments staff believes that the following additional observations

are appropriate.

The National Council of Senior Citizens provided competent

legal representation for hearing aid consumers, for whom NCSC

was the designated "group representative" in the FTC's Hearing

Aid Rulemaking Proceeding. NCSC provided this legal representa-

tion on each of the 58 days of hearings, in Washington, D.C.,

Chicago, and San Francisco. Over 200 witnesses testified at

these proceedings. The transcript alone totals 12,081 pages.33

33 Attached as examples are copies of transcript excerpts cover-
ing the examination of three witnesses by NCSC attorneys.
Attachment D is Transcript pages 10,559-90, with F. Burns
Vick testifying and Peter D. Coppelman representing NCSC.
Attachment E is Transcript pages 1958-94 and 2043-56, with
John Kojis testifying and David Marlin representing NCSC.
Attachment F is Transcript pages 5301-26, 5338-41 and 5360-
66, with Betty K. Hamburger testifying and David Marlin
representing NCSC.

20
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In addition, NCSC presented both expert34 and consumer35 witnesses

at the hearings. Staff offers these documents for the benefit

of the Committee so that it will be in a position to evaluate the

contribution NCSC made to the Hearing Aid Rulemaking Proceeding.

34

35

Attachment G is the resume and advance written statement
of Stephen Epstein, M.D., an otolaryngologist (R-10-587
to 88, 4784 to 92). Attachment H is his testimony (Tr. 4562-
4622). Attachment I is the resume and advance written
statements of Paul Ginsberg, Ph.D., an economist (R-10-578
to 81, 427 to 42, 4793 to 95). Attachment J is his testimony
(Tr. 4624-90). Attachment K is the resume and advance
written statement of Leon A. Pastalan, Ph.D., a gerontolo-
gist (R-10-569 to 77, 413 to 18, 4796 to 4800). Attachment L
is his testimony (Tr. 4691-4747). Attachment M is the resume
and advance written statement of David Resnick, Ph.-D., an audiolo-
gist (R-10-582 to 86, 493 to 566). Attachment N is his testimony
(Tr. 5379-5465).

Attachment 0 is the advance written statements of attorney
Leonard Finkel and five Boston area hearing aid consumers
(R-10-4584 to 4603, 4629 to 37). Attachment P is their testimony
(Tr. 4396-4493). Attachment Q is the advance written state-
ments of Attorney Ralph Penalver and four Miami area consumers
(R-10-4424 to 81, 4801 to 05). Attachment R is their testimony
(Tr. 4837-4985, HX 78). Attachment S is a number of affidavits
from hearing aid consumers in the Boston and Miami areas presented
by attorneys Finkel and Penalver (R-10-4419 to 23, 4482 to 4506,
4509 to 83, 4604, 4608 to 25, 4638 to 4756). Attachment T is
the resume and advance written statement of David Marlin,
an attorney with NCSC (R-10-568, 443 to 92). Attachment
U is the testimony given by Judith Munger, a NCSC attorney,
in his stead (Tr. 4496-4552). Attachment V is a statement
obtained by NCSC from J. E. Hodges, staff counsel, State
of Florida Department of Health & Rehabilitative Services
(R-10-4413 to 18). Attachment W is the resume and advance
written statement of Betty K. Hamburger (R-10-589, 338 to
412). Attachment X is her testimony (Tr. 5301-77). NCSC
also compiled and submitted for the record all current state
laws relating to hearing aid sales. These are not submitted
herewith but can be found in the record of this proceeding
as document 215-44-10-67. (At record pages R-10-3452 to
3879).

21
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A.

B.

C.

LIST OF
ATTACHMENTS

Tr. 10619-89.

HX 170.

HX 171. 1

D. Tr. 10,559-90.

E. Tr. 1958-94, 2043-56.

F. Tr. 5301-26, 5338-41, 5360-66.

G. R-10-587 to 88, 4784 to 92.

H. Tr. 4562-4622.

I. R-10-578 to 81, 427 to 42, 4793 to 95.

J. Tr. 4624-90.

K. R-10-569 to 77, 413 to 18, 4796 to 4800.

L. Tr. 4691-4747.

M. R-10-582 to 86, 493 to 566.

N. Tr. 5379-5465.

0. R-10-4584 to 4603, 4629 to 37.

P. Tr. 4395-4493.

Q. R-10-4424 to 81, 4801 to 05.

R. Tr. 4837-4985, HX 78.

S. R-10-4419 to 23, 4482 to 4506, 4509 to 83,
4604, 4608 to 26, 4638 to 4756.

T. R-10-568, 443 to 92.

U. Tr. 4496-4552.

V. R-10-4413 to 18.

W. R-10-589, 338 to 412.

X. Tr. 5301-77.

All other exhibits are on file in the subcommittee office.



227

[Attachment Al

10619

PRESIDING OFFICIAL SHEPHERD: Let's not bother

with the Xerox this time. We will all follow with his pre-

pared text and hopefully we will hook it up as we go along.

You may proceed, sir. First state your name and

your affiliation and then proceed directly into your state-

ment, please.

CURT C. CLINRSCALES, was thereupon called as a wit-

ness for the Commission and testified as follows:

DIRECT FYAMINATION

THE WITNESS: I am Curt Clinkscales, national dir-1

ector of the National Alliance of Senior Citizens.

The National Alliance of Senior Citizens appreciates

the opportunity to appear before the Federal Trade Commissial

hearing addressing the proposed trade regulation rule gover-

ning the hearing aid industry.

Our membership is vitally concerned over these pro-j,

posed regulations, and trust our views will not be lost among

the thousands of words these hearings havernerated as mature

Americans are the age segment most severely impacted by their

ramifications. It is therefore our duty to present the exper-

tise of our experiences and research in this important health'

area.

As consumer and legislative representative for our

chapters and members, our research into hearing aid questiona
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1 I was conducted to ascertain the effectiveness of present

2 ;1 regulations, the general perceptions of the senior community 1

3 toward their hearing aid service and the financial impact of !

4

5

3

9 Social Security laws, applying directly to

10 less calls and letters on questions of mishandling

11

12

13 ;

14

15

16

17

18 I

19

20

21 ;

22

23

24

2.5

these regulations an the senior population. In the course ofI

this research, several important germane points were uncovered,

which will be presented in the paper.

I should state here that although we have received '

a myriad of complaints about legal inequities under present

seniors, and count,-

of their I

meager entitlements by government bureaucrats, not to mention

other governmental agencies, we have never had the first coin-i

plaint about the sale and service of a hearing aid device by

a hearing aid specialist. Therefore, we had no backlog from

which to work, and are now convinced no one else did either.

We have found a genuine desire among state legisla-

tures and hearing aid specialists to require licensing for

those dispensing hearing aids with forty-one states already

requiring this most beneficial step, and similar legislation

in various stages of enactment in the remaining nimestates.

Such laws offer the consumer the assurance his or her pur-

chase will be from a competent, licensed specialist in the

hearing field.

Licensing program requirements as well as the pen-

alties accompanying their misuse offer consumers the best
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possible protection from any potential malpractice in this

field.

The Alliance is most impressed by the work of the

Better Hearing Institute, a group dedicated to full awaren
ess

among the hearing impaired of the opportunities for hearing

restoration, correction or support.

To guarantee consumers recourse in the purchase of

a hearing aid, the Better Hearing Institute installed a

nationwide 800" type WATS phone to offer the consumer a

direct contact to resolve his or her problem. Our research

clearly demonstrates the vigor with which this group pro
-

moted the widespread use by hearing aid consumers of this

fine service, including articles by such prominent columnis
ts:

as Sylvia Porter.

Still, with a robust public information program,

the WATS phone receives an average of only three calls p
er

day, and more than 90 per cent of these are requests for

hearing information, not complaints.

In a further step, the Institute has invited com-

plaints in other mail and person-to-person contact
s such as

their excellent Speakers' Bureau Program, but the 
percentage

there is even more minute. There are hundreds of information

requests handled weekly, but a mere handful of com
plaints,

few of which are directed to the specialists from 
whom hearing

aids were purchased.
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I would challenge any business to demonstrate a

2 i rate of consumer acceptance of their product better than this

3

4

6

7

3
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25

one, for I seriously doubt many can come close to equaling

this record.

Seniors are not dissatisfied with their hearing

aids or their personal hearing aid specialist, and neither is

the younger consumer. I think, gentlemen, that we heard this

morning a man who was certainly not dissatisfied with his

hearing aid. They know they can pick up a phone anywhere in

America, and without incurring expensive long distance charges,

can receive reasonable recourse to any complaint they may have.

Something strikes me as rather peculiar to understaitd

these statistics and this excellent program, and yet to see ai

set of regulations promulgated to police an industry and

thousands of small businesses which have very effectively prc-
'

vided for direct in-house assurances of product quality and 1

consumer protection.

In the view of the National Alliance of Senior Citi-

zens, the added financial burdens virtually inherent within

this proposed trade regulation Rule (16 CFR 440) would fall

directly upon the shoulders of either the senior consumer,

or the American taxpayer. We strongly support proper addres-

sing of consumer interests, but find the attack on the hear-

ing aid industry and the hearing aid specialists totally un-

warranted from the evidence, and ommpletely reject the



1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22 1

23

24

25

231

10623

saddling of the American taxpayer and senior person
s with the

burdens from these unnecessary and ill-advised regu
lations,

especially under the false guise of consumerism.

Prior to a review of each of the rule regulations

with some of our thoughts pertaining to each, I wan
t to em-

phasize that the very existence of this rule impugn
s the hard-

earned, well-deserved high integrity level enjoyed by
 thou-

sands of hearing aid specialists in our nation. It is in-

excusable to blight the fine service by these taxpa
ying,

community-minded, solid citizens of each and every 
community

in America by the tone of this rule, so as the fi
rst objection

to be voiced here by the National Alliance of Sen
ior Citizens

if the apriori intonation of a scoundrel out to s
windle the

unsuspecting. That is false and without foundation.

The Buyer's Right to Cancel (Section 440.4) ha
s all

the ring of a real and genuine bonanza to the 
consumer, but

thirty days is beyond all reasonableness, even in
 the event

there was a clause to allow for the full deprecia
tion value

for the dealer during the 30-day period, whi
ch there is not.

Who is to bear this loss by the dealer? The obvious answer

is the consumer who keeps a purchased hear
ing aid. This is

blatantly anti-consumer, and offers only hig
her prices for

those genuinely in need of hearing assistance
 through ampli-

fication.

Ladies and gentlemen, the greatest consumer 
protec7
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tion and quality in health related fields is the trust and

understanding between the purchaser and the provider of the

health care service. This incredibly vitriolic section

(440.4) not only invades that trust and mutual understanding,
5

but goes so far as to suggest future Lawsuits among these

persons depending upon each other for this important service

in their lives.

The discriminatory nature of this section against

;
the hearing aid specialist becomes readily apparent as hearing

10
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aids prescribed by physicians and audiologists (persons with

only non-medical degrees) are exempted from its provisions.

It would have been understandable had the exemption applied

to otolaryngologists and otologists, but to extent it to

persons without medical professional training is blatantly

discriminatory in every respect.

I can think of no greater analogy than to offer an

automobile buyer the same deal with a 30-day return period.

How many auto manufacturers would ever offer their customers

a 30-day guarantee an the product without regard to mileage?

None of them, of course, and should the FTC attempt to promul-

gate such a ruling on them, even with the obvious deluge of

valid consumer complaints available against the chronically

inferior workmanship by the automobile producers and workers,

you would find the FTC annual budget from the Federal Govern-

ment, and I might add your salaries, also, eliminated by Can-
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gressional powers with direct voter and financial ties to

the auto industry and the United Automobile Workers. Because

of this you have selected an industry and workers without

that type of political clout, and forced this most unreason-

able ruling on them.

Section 440.7 makes the use of sales incentive

and customer service appear to be evils of profit-seeking

predators, instead of valuable assistance to those otherwise

deprived of the opportunity to have improved hearing through

the hearing aid amplification process. The FTC pays no taxes,

but without the taxes paid by persons seeking a reasonable

profit for an honest day's work and a reliable product, there,

would be no tax dollars to fund your agency.

Government does much the same type of home and com-

munity service when their social workers seek to extend gov-

ernmental programs to persons not previously reached . These

programs are called "outreach", and while perhaps the tax-

payers would save many dollars without them, many persons

legally qualified for the programs would go unserved. The

Alliance finds this section an unreasonable and altogether

unacceptable aver-stepping of regulatory authority at the

dire expense of many persons needing the services presently

provided.

In fact a close review of the final profit margins

of the specialists in this mode of marketing reveals they
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yield an extremely low profit, and such restrictions would

surely eliminate them from the field, thereby denying the aged,

infirm and handicapped in underserved and rural areas the

services they so critically require.

The Language used in Sections 440.8, 440.9 and

440.10 again sets the tone of unscrupulousness among an hon-

orable profession. The Alliance feels the industry, trade

associations and the states can far better police sales

methods to guarantee fairness to the purchaser and potential

customer than can such arbitrary written regulations.

The Alliance seriously questions the rights of the

empioyer to enforce the provisions of Section 440.12 under

the terms of conflicting regulations from the National Labor

Relations Board, union agreements and other employee rights

under state and federal laws. Could the Civil Service under-

take such actions as ordered under 440.12(c) without employee

recourse? It is highly doubtful, and ensuing legal costs

to a dealer would either be borne by the consumer through

higher prices or by an employer forced out of business by

either court-ordered or NLRB-ordered settlements.

While everyone recognizes the value of records

maintenance, Section 440.13 mandates a compliance for such

retention and would surely force higher costs upon the dealers,

and thereby, the consumers. One of the basics of our modern

democracy is the right to privacy. But this section would
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repeal that right for the hearing impaired, and therefore

unless amended prior to its effective date, would likely be

ruled as unconstitutional by the judiciary.

In summation, the Alliance finds these rules with-

out merit, and an unwarranted attack upon the hearing aid

specialists in America. They would result in the elimina-

tion of many tax-paying small businesses, and radically alter

the current pricing schedule upward. The gap created by

their enforcement would result in government intervention as

the provider, an eventuality to be avoided in the interest

of accountability to the customer, and the fiscal limita-

tions of our taxpaying public.

One feature always omitted by those espousing the

doctrine of government control and provision of services is

that we are ourselves the government. This government is

limited by the degree we can tax curselves, and there are

limits beyond which our people will not go. Deficits will

either be saddled on future generations, or paid through

inflation and are no answer. The answer is the free exercise!

of choice by consumers among the products an sale in the free

market.

This leads me to one of the key points of our re-

search before us today as we have uncovered Some startling

facts, at least they were startling to us. First, we note a

letter from the National Council of Senior Citizens seeking
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taxpayer funding for their testimony, and much to our amaze- '

ment, we see that the Bureau of Consumer Protection of the

Federal Trade Commission agreed to fund their project to

the amazing sum of $36,000 for staff and to pay witnesses

to support their thesis. The Alliance would like to assure

the record reflects this fact, and that we were neither paid

nor asked to participate here before you today. We would

also like to inquire as to haw much the industry was paid

by the Bureau of Consumer Affairs for its witnesses and

testimony, and to ask the same question concerning the dealers'

associations.

We further found newspaper articles in the "Miami

Herald" and the "Miami News" during March, 1976.. While

the "Herald" article (March 29, 1976 section D, first page)

was quite fairly presented, the "News" article (March 20,

1976, page 11k) included the following incredible accusation'

again the hearing aid specialists in the Miami area:

"If you wear a hearing aid, call members of the

Council at 577-1991 in Miami. There is a strong chance ,

you were cheated when you bought the hearing aid, and

may not know about it.

Even more incredible is the following:

"The biggest problem the Council faces is that most

of the people who were cheated or. deceived are not aware

of it. For this reason, I encourage anyone in the Miami
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area who recently purchased a hearing aid to call the

Council and tell them about what the salesman did and

said prior to the purchase."

The National Alliance of Senior Citizens rejects

these specious charges, and believes the very method of

statement solicitation prejudiced the witnesses. We cannot

imagine the Federal Trade Commission allowing such a blat-

antly unfair use of our tax dollars without even a challenge

as to their veracity and relative worth in light of their

methodology.

We are dealing with the livelihood and the repu-

tations of thousands of good people here today, and such

spurious activities in search of support for the wrong thesis

cannot be tolerated.

The National Council of Senior Citizens and the

National Alliance of Senior Citizens have agreed on certain

concepts in the past, one of which is an expression of belief

in the competence of seniors to handle their own affairs, and

to continue to contribute to our society beyond their working

years.

With this belief in mind, the Alliance finds the

position of the Council that seniors don't know when they hay

been cheated, or are unwilling to complain when they have been!

cheated, to be completely contradictory to the aforementioned

principles. The Alliances believes seniors are responsible

94-367 0 - 77 - 16
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1 1 consumers.

2 ! Noted pollster, Louis Harris, Jr., in association

3 with the National Council on the Aging, Incorporated, has

4 recently published the book, "The Myth and Reality of Aging

5 in America'. I would like to offer a few examples from

5 that work which substantiate the Alliance belief in the

7 abilities of the senior American.

3 , The self-image of senior 65 and over (page 53)

9 relates that 69 per cent believe they are "very wise from

10

11
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13

14

15

16 ' seniors "spend a lot of time watching television", while in

17 I
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19

20 ;

21
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experience.' Would these people be easily "cheated without

knowing it'?' Hardly, and in fact, far fewer times than the

less wise and experienced.

The total public's view in this study is far out

of line an senior activities as evidenced by the data an page

59, which states 67 per cent of the total public believes

fact only 36 per cent of seniors over 65 agreed they did.

Public distortion of senior ability to manage their affairs

and be productive has led to the view they sit and watch tele-

vision, a most damaging image, and one the Council has pro-

moted in their tax-funded Miami project.

A final series of statistics from page 237 shows

the value seniors place an independence as it reviews the

public 65 and over who pay for their own clothes, food and

rent. 93 per cent pay for all their clothes; 91 per cent payl
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for all of their food; 39 per cent pay for all of their rent;

but 52 per cent own their homes thereby paying no rent for

a total of 91 per cent who take care of their own housing.

Are these persons incapable of handling their own affairs and

making a valid determination of their own needs? Quite the

contrary.

The Alliance has carefully delineated our objections

to the FTC Proposed Trade Regulation Rule for the Hearing

Aid Industry, and has expressed our disapproval of the FTC

grant to the National Council of Senior Citizens as well as

the Council's outrageous use of those funds.

The National Alliance has expressed its view that

only through free enterprise, mutual trust and understanding

between the hearing aid user and the hearing aid specialist

and the vigorous pursuit of fairness by the industry, the

specialists and the state legislatures can this vital health

service be delivered.

The National Alliance of Senior Citizens appre-

ciates having the opportunity to express our basic belief, in

the senior American and his or her ability to make valid

value judgments.

Thank you for allowing us to be present and to

present these views of our membership to this hearing.

PRESIDING t-)FFICIAL SHEPHERD: Thank you, sir. Does

that conclude your statement now?
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THE WITNESS: Yes, sir.

2 ;
I

PRESIDING OFFICIAL SHEPHERD: Are you willing to

3
answer questions of counsel?

4
THE WITNESS: Fran the FTC, yes, sir.

5
PRESIDING OFFICIAL SHEPHERD: From the FTC. Does

that exclude--

7
THE WITNESS (interposing): It excludes the National

9 .1
Council of Senior Citizens. I will not answer any questions 1

9 they may pose to me.

10
PRESIDING OFFICIAL SHEPHERD: Under the circumstances

I must advise you that this will not go to the admissibility !

1 2
of your testimony but it will go to the weight of your testi-I

• ,•,k
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mony. The weight accorded. Do you understand that, sir?

THE WITNESS: I do, indeed, sir; however, I would

like to elaborate upon my reasoning in not accepting the

National Council of Senior Citizens' cross-examination of

my testimony.

PRESIDING OFFICIAL SHEPHERD: You may do so.

THE WITNESS: The National Council of Senior Citi-

zens has asked for public funds to be present here today, to

appear before you. The National Alliance of Senior Citizens

has not. The National Alliance of Senior Citizens believes

that such activity by the National Council of Senior Citi-

zens constitutes not a valid consumer senior citizen input

but a paid-for-a-purpose input and I refuse to be a party to
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3 cited, I haven't even been asked to come here, yet they were

j paid to. So, I refuse to answer their questions. Not only

5 do I disagree with the findings they represented but also I

5 don't believe their findings to be valid in light of the

7 methodology they used to derive their conclusions.
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any sort of such a put-up job, and that is the words I want

to use, because it's exactly what it is. I was neither soli-

8 PRESIDING OFFICIAL SHEPHERD: I believe Mr. Waters

had his hand up.

MR. WATERS: I'm not sure if I understand exactly19 1

11

12

13

what the witness, his terms, who he would permit to cross-

examine him but I think he said only the National Council o

Senior Citizens. Does that mean he will answer questions

14 from the rest of us?

15 !

16

17 ;

18 I
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25

TRE WITNESS: Yes, sir.

MR. WATERS: In that case, Mr. Shepherd, for the

record, and this relates to a formal objection we have filed

I would object to a statement that goes to the weight of his

testimony in view of the fact that the industry had no op-

lectunity whatsoever to cross-examine Miss Vega Weimar. Therel

were similar statements made an the record.

PRESIDING OFFICIAL SHEPHERD: I guess you weren't

there at the time but the same statement was made by the

same presiding officer under basically the same circumstances.

The witness in that case was advised, and this came about as
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, I recall in the face of a motion to strike the testimony,
2

that the testimony would not be stricken. It did not go to
3

the admissibility but it would go to the weight. So you will
4

. find from that, sir, that there has been and will be equal
5 !I

treatment.

7

3 ;

MR. WATERS: If I have been confused, I apologize.

PRESIDING OFFICIAL SHEPHERD: Mr. Dowling? Mr.

Marlin--I beg your pardon, Mr. Dowling, but Mr. Marlin had
9

. the next call here.

10 '

12

13

14

MR. MARLIN: I would like to move, Mr. Shepherd,

that Mr. Clinkscales' testimony be stricken and that he not

be permitted to testify any further this morning and I would

like to tell you why.

PRESIDING OFFICIAL SHEPHERD: You may state the
15 '

i reason, sir.
16 1

17
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MR. MARLIN: I have heard some outrageous charges

over the course of my experience as an attorney. I don't

think I've ever heard anything more outrageous and more insult-

ing to the integrity of the United States Government as some-

one to came in here and to suggest that a statute passed by

Congress and signed by the President which provides authority

to issue compensation to participate in proceedings such as

this somehow disqualifies an organization from participation

and subjects itself to the kind of savage and totally unjusti-

fied comments made by Mr. Clinkscales. So, I would find his
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comments not so much directed against the National Council

of Senior Citizens, which God knows can withstand that kind

of silliness, but is really a direct attack upon this pro-

ceeding and an attack upon the authority under which this

proceeding has been constituted and I don't think it should

be permitted and I don't think his kind of vilification

should be permitted to come into the record.

Let me add a further thing. The National Council

of Senior Citizens is, of course, not the only organization

which has been compensated or is eligible for compensation

to participate in these hearings. I suspect very strongly

that Mr. Clinkscales' understanding of this whole proceeding,'

which has been under way for more than a year is most meager

and desultory. I doubt very much if he even knows that the

National Hearing Aid Dealers and the Hearing Aid Society has

been compensated for its appearance in these proceedings. I

don't know whether he is going to submit to questions from

Mr. Waters or not, but I think that is only an indication of !

the kind of witness that this is and the kind of garbage thatl

he is spewing out and I wish and very strongly urge that his

testimony be stricken and he not be permitted to continue.

PRESIDING OFFICIAL SHEPHERD: All right, sir. If

you have any further comments on that, they will have to be

in writing. I don't want to clutter the record up with any-

thing further in this regard. If you have a short comment,
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Mr. Dowling, I will take that.

MR. DOWLING: Only in response to Mr. Waters com-

ment that industry had no opportunity to cross-examine Vega

Weimar who was a witness before this proceeding in Chicago.

Indeed it was in response, or it was in response to a response

to an industry question, cross-examination and their ques-

tions, that the witness decided that she would hear no more

from industry but indeed there was an opportunity for indus-

try to ask questions. The reader of the record will have to

decide whether that opportunity was properly utilized.

PRESIDING OFFICIAL SHEPHERD: Yes. Once again, let

the record show here that Mr. Waters was not present at that

time; however, there was cross-examination by induary counse4,

Mr.--Vakerics had examined that particular witness, and secondl-

ly, Mr. Harker was in the process of examining that witness

when that witness took offense to the type of examination

she was receiving from Mr. Harker and it was because of that

that she decided that she had had it and didn't want to an-

swer any more questions from Mr. Harker, and I certainly

would not insist on it under the circumstances.

Mr. Vakerics, do you have a short comment on this,

sir?

MR. VAKERICS: Very short. One, just for the reader

of the record who doesn't have to go back to Chicago, I was

able to ask a few questions. I don't believe Mx. Harker, from
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the National Hearing Aid Society, was able to ask any, becausei

she just said no. Secondly--

PRESIDING OFFICIAL SHEPHERD (interposing): Excuse

me. On that point I think as you read the record her objec-

tion was to the manner in which she was being examined by Mx

Harker. I'm sure you will find that to be true.

MR. VAKERICS: I don't recall. But secondly, I

would just wish to point out that in talking about the weight

of Mr. Clinkscales' testimony, that we have two Commission

staff attorneys here and counsel for ASHA, all of whom sup-

port the rule, who are, who the witness has indicated he will

submit to cross-examination from. So, I think the fact that

the NCSC, which might have supplemental questions, will not

be permitted to question, has less than a serious impact upon.

the credibility of the witness, or should have less than a

serious impact upon the weight given to his testimony.

PRESIDING OFFICIAL SHEPHERD: Thank you, Mr. Vaker-

ics. Mr. Newburg-Rinn, do you have something short on it,

sir? We're chewing up the record.

MR. NEWBURG-RINN: Very short. I do feel that

the fact that a witness makes very grave charges againt this

proceeding and against one party in this proceeding and then

is unwilling to be examined by the National Council does go

to the weight to be accorded his testimony. I can't see any

other way that it can be considered otherwise.
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THE WITNESS: Mr. Shepherd?

PRESIDING OFFICIAL SHEPHERD: Yes, sir.

THE WITNESS: My judgment on this is that the National

Council of Senior Citizens has two attorneys sitting before

me. I am neither an attorney, now am I a paid employee of

any organization. As such, I feel that to have a paid attorney

of an organization which has a philosophy basically contrary

to that of the organization which I represent, to have a paid

9 attorney of that nature sitting in questioning on my testi-
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mony when I was not and my organization was not accorded the

same type of front-table cross-examination position is basical-

ly against fairness and therefore I refuse to play according '

to those rules.

PRESIDING OFFICIAL SHEPHERD: Now, sir, I would like

to ask you. Have you read the Magnuson-Moss Act insofar as

it pertains to compensation? Of course, the Magnuson-Moss

Act amended the Federal Trade ComMtission Act and there is a

section in there, namely 11-1, which deals with compensation.

Have you read that section, sir?

THE WITNESS: Yes, sir, I am familiar with that

section. I have not directly read it. I am familiar with

its contents.

PRESIDING OFFICIAL SHEPHERD: Were you familiar with

it prior to the time of this proceeding?

THE WITNESS: Yes, sir, and my statement stands in
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that it has witnesses, excuse me, counsel for a supplemental

organization supporting the rule presented--excuse me--present

to cross-examine a witness, and I just think it is basically
4

unfair. Now, if that is according to the law and is permissible
5

7

9

10

11
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then that is well and good; however, it goes against my basic

feeling of fairness.

PRESIDING OFFICIAL SHEPHERD: Does the Congressional

Act go against your basic feeling of fairness, sir?

THE WITNESS: As far as compensation to witnesses

is concerned?

PRESIDING OFFICIAL SHEPHERD: Yes, sir.

THE WITNESS: Yes, sir, it does.

PRESIDING OFFICIAL SHEPHERD: Thank you. There is

one other matter which would be a little disturbing to the

Commission, I believe, and that is the allegation that there

was some kind of a put-up job here between the Bureau of Con-

sumer Protection and the National Council for the Senior

Citizens. Would you make it clear for the record what your

allegation is there, sir?

THE WITNESS: Yes, sir. It is this. That when the

Bureau gives money to an organization and in compensation of

witnesses with the prior knowledge of what essentially the

thesis of their presentation will be, inasmuch as the proposal

for such contains information which directly tzlls what they

are going to say in essence, what they seek to say, not neces-
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sarily exactly what they're going to say, but certainly the

over-all tone of their testimony, and yet, and provides it

freely, and yet when such groups as the dealers' association

and people representing free enterprise business are given

caveats, such as were given the hearing aid industry before

they would receive such adequate compensation, then there

appears to be a double standard here. Also, when your or-

ganization--excuse me--the FTC, has received my testimony

which had to be in, if I'm not mistaken, the 12th of last

month, and all of a sudden we have Mr. Marlinpopping up here

to cross-examine me from Washington, there is the appearance

that they have been given my testimony and flown out here to

refute MA, and I reject this, sir.

MR. MARLIN: Mx. Shepherd?

PRESIDING OFFICIAL SHEPHERD: Mr. Marlin, look now--

excuse me--but we are not going to carry this any further on

our transcript. I will allow a very short statement and any

other comments that any other counsel have concerning this

matter will have to be in writing and submitted to me. A

short statement, sir.

MR. MARLIN: I would be glad to step back and have

Mr. Coppleman do the cross-examination if Mr. Clinkscales

feels that my appearance this morning is somehow indicative

of some kind of a further plot. Mr. Coppleman has been at-

tending these proceedings since they opened in San Francisco,
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and is perfectly competent, if that mould meet Mr. Clink-

scales' objection.

PRESIDING OFFICIAL SHEPHERD: Does that meet your

objection, sir?

THE WITNESS: No, sir. I was answering your ques-

tion to me.

PRESIDING OFFICIAL SHEPHERD: It does not meet his

objection. That settlasthat.

MR. COPPLEMAN: I would just like to make a brief

10 '
. statement.

11
PRESIDING OFFICIAL SHEPHERD: Very brief.

12 MR. COPPLEMAN: My statement is that this is the

13 ,I only witness who has directly attacked the National Council

14 of Senior Citizens in his testimony. Talk about not playing

15
by rules, here the witness has made the attack and then stuckl

16
out his tongue and hidden behind his privilege not to testifyi.

17
I personally am leaving these proceedings right now. I have

18
no desire to hear anything further from this witness.

19
THE WITNESS: Is that part of the record%

20
MR. COPPLEMAN: It sure is.

21
PRESIDING OFFICIAL SHEPHERD: It most assuredly is.

22 THE WITNESS: Then the gentleman did not hear a

23 thing I said in my objection.

24 PRESIDING OFFICIAL SHEPHERD: Mr. Newburg-Rinn,

25 mouldyou proceed with your examination, please.
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CROSS-EXAMINATION

By Mr. Newburg-Rinn:

Q. Mr. Clinkscales, ii your position with the National

Alliance of Senior Citizens, is it a full-time position?

A. Yes, sir, it is.

Q. Now, what is the Senior Conference on Energy?

A. I regret that my secretary inadvertantly put my letter

of transmittal to the Presiding Officer on Senior Conference

on Energy stationary. The Senior Conference on Energy was

a conference that the National Alliance of Senior Citizens

sponsored at we w J'ersest_ to look into the problems of

energy and the view that senior citizens have about energy

natters. We held a very successful conference. The confer-

ence reflected what Congressman James Mann, better than any

person that I know could put it into words and he said, "Like,

the old man who planted the tree, and the traveler came by.

It was an apple tree that wouldn't bear fruit for many, many

years, and the traveler said, 'old man why do you plant that

tree You will get no fruit from it', and the old man said,

_*Like my father before me and his father before him I plant

that tree so that my children and grandchildren might take

from its fruit'." And that conference was held in the inter-,

est of the future of energy in our country.

MR. NEWBURG-RINN: Mr. Shepherd, I thought that I

had asked a very simple question and I got an answer that
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related to a lot of things that didn't relate to my question.
2

If I'm going to be able to get to my question, I would like

to make my questions brief, but I would ask that you give
4

your normal instructions to witnesses about answering.
5

PRESIDING OFFICIAL SHEPHERD: All right. You ask
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your questions as succinctly as possible and we will ask the

witness to answer them as succinctly as possible in view of

our time limitations. Please proceed.

By Mr. Newburg-Rinn:

Q. Now, is this position as executive director, national

director, of the National Alliance, is that a paid position?

A. It is not. No, sir.

Q. You are full-time without any employment other than this?

A. I have no other employment, that is correct.

Q. Where were you employed at the time that the National

Alliance began?

A. Well, the National Alliance really began, I was not

employed at that time.

Q. You worked an Capitol Hill?

A. Yes, I have.

Q. When was that?

A. I worked an Capitol Hill for a brief stint Last summer

for three months for Congressman Tam Hagedorn. I was his

legislative assistant.

Q. How many dues-paying members does the National Alliancel
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have/

A. Approximately 20,000.

Q. On page one of your statement, you state that "our mem-

bership is vitally concerned over these proposed regulations",

and on page 10, you state that the views expressed are those

of your membership. I ws wondering how you went about as-

certaining the views of your membership on the subject of

hearing aids?

A. I went about the process of determining, number one,

what our membership felt about the hearing aids that they had,

because I felt that that is a true consumer input.

Q. How did you go about obtaining what they felt--

A. (Interposing) I'm going to tell you. Through the

process of a newsletter that we publish--not our newspaper,

that goes to our members monthly--and in May I went out and

asked them what they thought about their hearing aids and I

did not get a big response from our membership. I believe

there were 17,000 mailed. I believe I probably had about 400

responses one way or the other--and incidentally, when I

say one way or the other, I mean "I have had a hearing aid",

or "I have had a problem", I mean "I have had a friend re-

lated with hearing aids", and that's how we determined what

our membership thought about their service and what they

thought of their hearing aid specialist.

Q. Do you recall what the specific question or text, or do
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you have a copy of that newsletter, sir, that we might--

A. (Interposing) I don't have it with me but I do cer-

tainly have it.

Q. I wonder if you could furnish that to Mr. Shepherd at

a later time, as voluntary'?

A. I understand it is voluntary. I heard the statement of .

Mr. Shepherd, rather--thank you, Mr. Shepherd, I will submit

it.

Q. Now, what got you interested in doing the research that

you described in the third paragraph of your statement'?

A. Well, number one, it is not just getting interested in

it. It is the fact of my job, a part of my job is to repre-

sent our membership in areas that there are potential ramifi-

cations for their interest. Now, I am not, I don't sit here

and pretend to tell you that 20,000 people expect me, Curt

Clinkscales, to be their voice in Washington, because they

may very well differ with me. We have an example on our

board of directors. We have a member from South Carolina

who is a big Jimmie Carter supporter, for example, and we

have a Ronald Reagan supporter and we have a big President

Ford supporter, and many others of the same nature. These

people hilve different views, but it is our job to do our best

to present--they know where we stand essentially on philoso-

phical or for free enterprise, and therefore it is our job to

present the best view that we can ascertain for their best

94-367 0 - 77 - 17
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interest in that light.

Q. So, you--

A. (Interposing) So that's where the idea came from.

Q. (Continuing) So, in terms of your job you participate

in all proceedings that have an impact on the elderly, then?

A. No, I do not. I do as best I can with the limited staff

that we have. Everyone is a volunteer and gentlemen, it's

not very easy. You have paid staff and under the FTC rules

whenever you want to expand your budget you'd have to expand

the number of people you have working. You see, you have a

lot of people you can assign things to. We don't happen to

have it, and as a consequence, no I don't get involved in

13 i everything but we try to get involved in things where we feel

14 we can help to present a better view on things.

15 Q. Did you testify at our hearing an the funeral home law?

16 A. No, I did not.

17
1 Q. Why did you decide the hearing aids rather than funeral

13 !
homes, because both would have an impact on the elderly con-

19

20
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25

sumer, I would presume.

A. You are so correct. I would answerthat in this respect.

And it is a very difficult question, Mr. Newburg-Rinn. Death

is a subject that is really hard. You and I could face it

tomorrow, but seniors have to face it a little more with a

real-world attitude than we do, because we could have an

accident, but it is not something that we have to necessarily
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plan. It is a very, very difficult subject an.d I know you

found it that way, your organization did, when you went into

it. And I didn't want to broach it. I made a judgment that

while it certainly was a senior interest, I just didn't feel

as though going into it was something that I wanted to do.

Tht's as honest as I can give you an answer.

Q. Now, in doing this research that you talked about, where

did you go--well, did anyone supply you with relevant mater-

ial?

Yes, they did.

Q. Can you tell us--

A. (Interposing) His name is Jim Ince, I-n-c-e.

Q. Would you identify him, please?

Well, he and I are associated on a number of projects

together. He uses a hearing aid and has been in the past

very familiar with the hearing aid problems with other

people. He is a Washington representative for a solar enermi

company, and that's where I really became--he pointed out to

wee going an. He pointed out the

Miami item to me. That is really what got me started, the

Miami newspaper items that I cited in my statement.

Q. Do you know about his prior connection with the hearing

aid industry conference?

A. Yes, I do.

Q. Now, what materials did he provide for you other than
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the Miami newspaper articles that you just mentioned?

A. At my request--he really didn't give me any more--at my

request, though, he was able to supply me with the National

Council of Senior Citizens application and the four funds

and the response from your consumer bureau.

Q. And all the rest of the research into haw effective the

system was was done--

A. (Interposing) No. Also, the Better Hearing Institute

with Mr. Joe Rizzo, and I had an extensive discussion and I

reserved a lot of information about their work from him, al-

though not very much about the rest of the industry. I did

get the rule from him.

Q. From Mr. Rizzo? Did he supply you with materials other

than about the Better Hearing Institute and the rule?

A. No.

Q. Now, since you are located in Washington, how extensively

did you study the public record that has been filed on this

matter to date?

A. Not as much as you have, but to a more limited degree

I have studied certain parts of it. Obviously, it is quite

extensive.

Q. What parts have you studied?

A. Primarily the council's work and what they had to say.

Q. Have you read the testimony of the witnesses that they

presented?
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A. No, I haven't. What I have none, is I have reviewed the

tenor of those witnesses—you know, once they come an, and

3 then come on and say this and that, and obviously there are

many areas of justifiable complaints that people might have.

5 Do you want me to be succinct in this answer or not?

If you would.

A. I would like to elaborate.

Q. The witnesses are allowed to elaborate here but obvious

s I have a lot of questions, so with those two constraints in

10 mind, elaborate as you wish.

A.. I have not read as much as I should. That is to say, a

12 much as I should have. I have read a lot of everything I

13 should have and wnat I've seen I didn't like because it was

14 not two sides presented. It was all one-sided and there are

15 many people who are contented with their hearing aid ampli-

fication device;.

17 Q. Have you read, for example, the letters of the consumers

18 who wrote in sayingthat they had had problems?

19 A. No. But I have seen letters from my people that said

20 i they had not. In fact, they were very happy. You know, there

21

22
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24

25

is a difference there. These people, they have a real need.

I, for instance, need the same thing. I haven't done it. I

am one of these people, like Mr. Vick, I believe on earlier,

said that there are people who are vain. I am one of them.

I 't put a hearing aid an because quite frankly I don't
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want to wear it. I need it, but I don't wear it. So, as

a consequence, I noticeithat those people were very happy.

They have a decided need for such a device. That need, as

identified by their specialist is something that they have

been able to fulfill through this process and they have been

very happy. You know, they go back time and time again to

the same dealer for the same price, they pay the same thing,

and it is a guarantee that goes forever. They don't have to

continue to pay.

Q. You know, you talked about state license here. I was

wondering, for example, if you investigated the effectiveness

of licensing to prevent consumer problems, let's say in the

State of Florida?

A. That is a good state to pick. No, I have not.

Q. Arkansas?

A. I haven't done it for any state; however, I want to

state that the theory and the concept of such a licensing

process, which I am against the grandfather, I think that is

basically wrong. I think that one thing we need to do is

have everyone licensed and everyone to be constantly upgrading

their level of expertise in the field.

Now, what -is your basis for the statement that state

licensing assures competent, licensed--

A. (Interposing) Because I think it does and the basis on ,

which I base that is the remarks that I would say would be-- 1
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if you have a licensing process which does indeed have a

valid, and these do incidentally in my view have a valid

basis, then you are going to have competence within those

who enforce--in other words, if you have a person who is

licensed and they fail to fulfill their licensing require-

ments, if they fail to fulfill the ongoing education require-

9
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ments--

Q. (Interposing) I'm sorry.

A. (Continuing) --or certification, say, from one of the

groups, then people are going to know it. They are not

going to--number one, they can't practice, and number two,

if those people are not certified they are going to find

themselves without the business.

Q. Do you have any personal knowledge about haw rigorous

the licensing requirements are--

A.. (Interposing) Not first-hand, no.

PRESIDING OFFICIAL SHEPHERD: For any state at all,

sir? Have you made any research an it?

THE WITNESS: No, sir, I have not.

20 By Mr. Newburg-Rinn:

21 Q. Now, you talked about the effectiveness of the Better

22 i Hearing Institute. Did you check with state consumer pro-

1
23 j tection agencies to ascertain how effective that organization

24 has been?

2.5 A. I think this. You must look at this. If you have the

1
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H state consumer-protection agency aware that the Better Hearin

Institute is available to help them resolve their consumer

problems and that the state consumer agency guides people

there and has complaints, I think we should have testimony

5
to that effect, and I haven't seen it. In fact, I think

6 !I
' they have been very effective. I have known of only cases
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that I have seen with Better Hearing Institute and they show

me what they do with it. They take the complaint and they

go right back to its origin and resolve it as best they can.

You know, very often when you have a consumer complaining

you will find that their complaint is based, as you heard Mr.

Vick earlier saying, that can be resolved very easily, that

they have just said, "well, I didn't like it", and they didn't

go back and complain directly. This gives them that vehicle.;

MR. NEWBURG-RINN: Mr. Shepherd, I have a tremen-

dous number of questions that I would like to ask the wit-

ness, and I realize that he needs to expound on things that

I happen to ask but I really would like to try and get through

it, and I wonder if there is some way that we can expedite

this?

PRESIDING OFFICIAL SHEPHERD: I think, sir, at he

was trying to respond as succinctly as possible. He is also

entitled, of course, to enter any qualifications he feels is

necessary so that his comments on the record will read as

he feels they should. Once again, please state your ques-
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tions as succinctly, and once again, sir, if you will be kind

enough please to try to answer them succinctly.

Mr. Waters, did you have any comment!?

MR. WATERS: I guess I am going to have to object

to counsel's reiteration of the prior solicitation to the

Presiding Officer. If you want to request the Presiding

Officer to instruct the witness as to the parameters of the

questions and answers in these proceedings, this is the first

time I have heard this counsel raise the question the second

time. He has never done it an a witness which has been speak-

ing on behalf of the rule and I object to his suggesting to

the Presiding Officer again for these repeated instructions.

PRESIDING OFFICIAL SHEPHERD: Continue, Mr.Newburg-

Rinn.

By Mr. Newburg-Rinn:

Q. Now, does your organization as a general rule go about

requesting consumer complaints as opposed to philosophical

statements about government from its membership?

A. As a rule, is the question, and the answer is no. As a

future policy, theanswer is yes, our organization is only

approximately 20 months old, of real essence we only really

began the December of 1974, is when I really got started.

We have gone through a process of building membership and

chapters. Wee continuing that process and as we expand

our size and our areas of interest we seek to really represent--
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one of our goals is to represent the consumer interest, the

best consumer interest of our members and as a promise to

them. So in the future we shall indeed be asking them this.

But in direct answer to your question, the answer is that we

have not prior done this. We have now an two questions, this l

and drug substitution.

7 ! Q. Now, in your newsletter and your monthly newspaper--

8 A. (Interposing) It's quarterly, sir.

Q. Your newspaper is quarterly?

10 ! A. That is correct. Very expensive.

Ii Q. Have you published information giving the better Hearing

12

13

14

16

16 ' 8110. It will be and I'm very pleased about it. Indidentally,

17 \.,1 didn't know about--it shows you the level--I did not know

-
13 ! that it existed until I got deeply into this question.

Institute, as a place to complain to when giving the 800 WATS

line number?

A. No, we have not, and the answer is that it is in our

summer edition. It has not been distributed to our member-

14 ! PRESIDW OFFICIAL SHEPHERD: In that connection,

20 I sir, you stated in your statement that 'they", meaning hearing

21

22

23 
I
I

24 
1

25
1

impaired people, know about this number. Do you find any

real basis for that statement, sir?

THE WITNESS: Well, sir, the Better Hearing Insti-

tute has vigorously pursued this type of information for theM.

The question, however, to me is do I believe--did I know about
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it and therefore--and he didn't ask that question, I have

volunteered it--I did not know about it and the reason I did

not know about it is that I had not taken the interest in the

question. If I was a hearing aid consumer and had a hearing

aid, when I saw information written about such by anyone I'm

going to look and see what they say.

PRESIDING OFFICIAL SHEPHERD: Yes, sir. Now, you

did say that you had not read the section of the public record

where people who were writing in complaints.

THE WITNESS: I said I had reviewed it. I have not

read the letters of the question.

PRESIDING OFFICIAL SHEPHERD: Do you think those

people knew about any contact of this nature that they might

be able to call and seek help in connection with their cam-

plaints?

THE WITNESS: I hesitate to make a judgment on

what they might have known. However, I willsay this, if they

did and sought to redress their grievance and failed there-

fore, then I would think that they had a legitimate complaint,

and they probably had a legitimate complaint anyway. In

fact, many of them clearly did. But I would say that those

people at the Better Hearing Institute only instituted this

thing in the last two years. I think that it is something

that is in the future that is going to play an increasingly

important role in consumer advocacy within the industry and



264

1

2

3

5

6

7

8

9

10

11

12

13 I

14

15

10656

policing itself, but it must be done. That is the best place

for it to be done.

PRESIDING OFFICIAL SHEPHERD: All right, sir. We

have spent considerable time back in Washington on the record

in connection with that organization so we don't need to

extend it any further today, I guess.

Mr. Newburg-Rinn, I'm sorry I interrupted you.

Please proceed.

By Mr. Newburg-Rinn:

Can you tell me who Jack McDonald is?

A. Yes, sir, I can. He is a Washington consultant.

Q. To what?

A. A various number of people. He is a former Congressman

from Michigan.

Q.

16 ; A. No, he is not a regular writer to us. He had an interest

17

18 
I

19 ;

20

21

,22 ; goes
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25

And he writes in your newspaper?

in h ring aids as you clearly read fromcne of my publica-

T
tion and submitted an article that I considered to be germane.

Inci entally, he is not paid by the industry.

Q. Now, on page three of your statement you talk about

the ssurance of product quality and I was wondering--and that

to the present delivery system--have youever electro-

aco tically evaluated a random sampling of hearing aids to

ascet•tain whether or not they were quality control problems

writhithose hearing aids with the industry/
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A. No.

Q. Well, what is the basis for your statement that there

is no assurance of product quality?

A. My statement, if you are referring to paragraph three,

the Last santence, which says, "something strikes me as rather

peculiar to understand these statistics and this excellent

program", is that the one in that paragraph?

(4,. Yes.

A. --and yet to see a set of regulations promulgated to

police an industry and thousands of small businesses which

have very effectively provided for direct in-house assurances

of product quality and consumer protection"--it is the Better

Hearing Institute.

Q. Is it based on what they told your?

A. Yes, it is.

Q. Is it your view that the presence of laws against murder

impugn the honesty of millions of honest individuals in this

country?

A. I don't think that question is germane.

Q. Now, you've mentioned that you have a hearing impairment.

Have you ever worn a hearing aid?

A. No, I have not. I made that kind of clear to you.

Q. Onwhat do you base your opinion that 30 days is beyond

all reasonableness for consumers to ascertain whether a

hearing aid would prove to be of benefit?
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A- Well, let me cite something that you have done here in

the FTC. Very recently you have been dealing with used cars.

Are you familiar with that study?

Q. I'm not personally familiar.

A. You know that that is going on?

Q. I understand that it is.

A. Well, there was a rule involving just the same type as

this which said that they wanted to give the consumer an eight

hour return. In other words, you took a car out, you brought

it back within eight hours, he would get his money back.
 And

Washington is one that gives you three days, which I think 
is

an eight hour--and the Commission rejected it. The

Commission rejected it. And I say, and my answer to you is

that 30 days of return for a brand-new product can't get
 any

better than eight hours that won't even be accepted by
 the

Commission for a used car. Then I think we are dealing here

with apples and oranges and I think what I want to talk abo
ut

18

is

is pears and pears and not as pears and pears.

PRESIDING OFFICIAL SHEPHERD: Sir, did you ever

20 know anyone to buy a new automobile and park it in their

21 garage and never use it?

THE WITNESS: Never.

23 PRESIDING OFFICIAL SHEPHERD: Thank you. Mr.

24 Newburg-Rinn, continue.

25 By Mr.Newburg-Rinn:
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Q. The National Hearing Aid Society has adopted a consumer

protection plan which has as one feature a requirement that

its members have some sort of trial time available. Who

bears the loss to the dealer--

A. (Interposing) Excuse me.

Q. (Continuing) Who bears the loss to the dealer, to the

seller, when a hearing aid is returned to the dealer under

those circumstances?

A. Clearly the consumer who is going to have to pay for the

one he is going to keep.

Q. So you disapprove of that plan?

12 A. I do. I am not an industry witness, Mr. Newburg-Rinn.

13 Q. I was not stating that you were.

14 A. I know, but I'm saying I do not. I don't agree with
15 everything that they do. There are many things--they are

for many things that I'm not for.

Q. Do you have any knowledge of the return rate that has

been experienced by those reputable sellers of hearing aids
19 who currently offer an absolutely free trial as opposed to a

20 trial such as this, which there is a cost borne?

21 A. No. However, let me say this. That is an advertising

2

3

7

3

9

10

16

17

19

22 device that if I'm a businessman on the side, as you doubt-

23 lessly know having read the Jack Anderson article, one of

25

my businesses. But if you advertise then you are willing to

take the risk of having a person, to encourage them--frankly6
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that's what this does--to use it if you give them a full

guarantee to return. You are willing to take that risk and

then you are darn sure of your product and you are to be

applauded and I approve of that loudly; however, to mandate

30-day mandated return with no recourse, there is no used

product in the used market here. Nobody wants it. A used

hearing aid, nobody wants one. And I think you really have

to understand the market for that one. But this is true.

A certain dealer mid to me, "Nobody wants one of them".

if the guy gets it back and he offered it then that is a ris

of the business. But for,4he government to mandate that is

wrong.

Q. Have you made any study about the market for used hear-

ing aids?

I said that I have the response of several hearing aid

dealers who have told me that indeed there is no such market.

Q. Now, how do you define the term "audiologist"?

A. Well, an audiologist, what I think you have clearly

identified it right here in your rule. You have a definition

here. I would not disagree with that definition. Would you

like me to read it?

PRESIDING OFFICIAL SHEPHERD: No, as long as you

don't disagree with it let's not clutter the record with

that. Can we go to the. next question, sir? Time is running.

By Mr. Newburg-Rinn:
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1 I Q. Now, you change your statement.. Originally it had been

2 an audiologist was a person with an undergraduate collegiate

degree", and you change it to be "a non-medical"--

A. (Interposing) There is a decided difference.

Q. Who pointed it out to you?

A. Jim Ince.

PRESIDING OFFICIAL SHEPHERD: Mr. Newburg-Rinn,

5 five Minutes, sir.

MR. NEWBURG-RINN: I will try my best.

By Mr. Newburg-Rinn:

Q. What do you know about the training of audiologists?

A. I know this. I know that--well, I know quite a bit

about what they do and they serve a very useful purpose in

many ways; however, I also know that they are not trained in

the fitting of hearing aids and that is where I have my basicl

objection to requiring them, requiring such, putting them in

a position such as an otolaryngologist or an otologist.

Q. What is your basis for the/statement that they are not

trained for the fitting of hearing aids?

A. That is not part of their training.

Q. What is your basis?

A. It is the understanding that I have of their

Q. Have you studied their curriculum?

A.. No. I am not an audiologist.

Q. Have youlopoick at programs and seen what was offered and

-what was not offered?

curriculum.

94-367 0 - 77 - 18
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A. No. But I certainly inquired into that particular area.

Q. Now, you talk about discriminatory treatment flowing

from this definition audiologist exemption. Would your view

concerning that change in any way--I'm repeating--would your

view concerning the position audiologist exemption change

in any way if youlaew that it was originally suggested by

lawyers for the National Hearing Aid Society?

MR. WATERS: May I state my objection?

PRESIDING OFFICIAL SHEPHERD: Your objection, sir?

MR. WATERS: I have a hard time fathoming what the

proceedings are all about anyway, but when counsel for the

Federal Trade Commission relates discussion in their own of-

fices as counsel between counsel, it is the most offensive

thing I've ever heard of in my life and I object strongly

and that is not the way it was phrased in the first place.

That is an outright lie and I want that an the record.

MR. NEWBURG-RINN: Mr. Shepherd--

MR. WATERS (interposing): And anytime he

an affidavit, I'm ready to go right now.

PRESIDING OFFICIAL SHEPHERD: Mr. Waters. Strike

the question and go to your next one, please.

MR. NEWBURG-RINN: I do wish to make a statement

about it. I was not present at that conversation so obviously

I can't file an affidavit about it. If I have incorrectly

stated what occurred, I ask that it be corrected. I was never

sign

wants to
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in any way told that this was something of supreme confiden-

tiality that should never be mentioned again and I was under

no understanding that that discussion was confidential and

could never be repeated again. If it was, and if it was so

stated at the time, I apologize for mentioning it, but I

don't think it was so stated--

PRESIDING OFFICaAL SHEPHERD (interposing): Excuse

me. Will all counsel agree to strike the entire question

from the record?

MR. NEWBURG-RINN: No, Mr. Shepherd, I don't.

PRESIDING OFFICIAL SHEPHERD: Do you want to leave

it on the record as it stands?

MR. WATERS: Mr. Shepherd, let it stand. I am going

to submit a document on it, don't you worry about that.

PRESIDING OFFICIAL SHEPHERD: It will stay an the

record as it is. Mr. Newburg-Rinn, I'm afraid yourtime has

almost expired. You may take one more question.

THE WITNESS: Shall I answer the question, if you've

got it an the record? The answer is no. I am not an indus-

try witness.

MR. NEWBURG-RINH: Now, Mr. Shepherd, I would like i

to ask the witness some questions about his statements con-

cerning the National Council of Senior Citizens. There is no

way that I can ask one question and do that--I think it is

relevant because he has made some very serious charges about
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PRESIDING OFFICIAL SHEPHERD: I recognize there are

, some difficulties, but I also recognize that it is impossible

7

8
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to take one minute to put two into it. But under the cir-

cumstances we will shift over to Mr. Dowling and see what hap-

pens. You have rather limited time to say the least, sir.

MR. DOWLING: Inasmuch as Mr. Coppleman and Mr.

Marlin are not able to ask any questions, I thought that there

might be some additional time, Mr. Shepherd.

PRESIDING OFFICIAL SHEPHERD: Unfortunately, sir,

the schedule did not anticipate some of the difficulties we've

had this morning, nor did they anticipate

that were necessary to get into.

MR. DOWLING: Yes, sir.

CROSS-EXAMINATION

some of the exchanges

By Mr. Dowling:

Q. On page two of your statement here today--I can read it

to you, I don't think it is necessary for you to refer to it-

you say in part, our research clearly demonstrates the vigor

with which this group, the Better Hearing Institute, promoted'

the widespread use by hearing aid consumers of this fine

service, including articles by such prominent columnists as

Sylvia Porter.' Could you tell us who the other prominent

columnists were?

k. I said 'such columnists as her.
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Q. You said such prominent columnists as her.

A. Correct. And they had another one there who is very

prominent; however, if you will look at what they have said

and what I have said there and the total statement, that they

vigorously sought to extend the level of knowledge about theii'

service. That can be proven if you turn your television on

anytime and see the many, many public service announcements

that they now have going out under the Ad Council.

Q. You are not able to give me an answer about any other

prominent columnists?

A. No, I am not. I understand that she recently had another

article that went somewhat against what she said before; how-

ever, remember that what Sylvia Porter is doing is she is

raising the level of consciousness about that.

Q. You say that the Better Hearing Institute WATS line is

advertised in the media, is that right?

A. Right.

Q. Now, do you know whether advertisements invite complaint

or whether they simply invite requests for information?

A. They invite requests for information. Now, let me say

that that is their Ad Coundl advertisement; however, within

their own--they like for instance, Sylvia Porter did say, un-

less I am badly mistaken--I do not have a copy of her state-

ment with me, unfortunately. But unless I am mistaken, I

believe she has said that she gave that number and said if
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you have a complaint, call it.

Q. Yes, she did as a matter of fact. I will show you the

article which I think you are referring to, and you will findi

that under item No. 6, she says, "for further information

write the Better Hearing Institute, 1430 K Street, N.W.,

Washington, D. C." Am I correct?

A. That's not the phone number.

Q. The Better Hearing Institute, not the phone number, the

address.

A. I understood that there was, in fact the phone number was

in the article I saw.

Q. Fine. As long as we are looking at that "Washington

Star" article of June 26, 1976, by Sylvia Porter. June 26,

1976, by Sylvia Porter, I would point out to you the under-

scored portion--

MR. NEWBURG-RINN (interposing); Mr. Shepherd? Mr.

Dowling, this says May 26.

MR. DOWLING: I'm sorry, May 26, 1976.

By Mr. Dowling:

Q. I will point out to you the underscored portion of the

bottom of the first column which says in part, "many states

still do not licence dealers and those that do inadequate

enforcement of licensing laws and exceptions to the rules

result in inadequate policing." Would you care to comment

on that Sylvia Porter observation?
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A. I think Sylvia Porter has Clearly, just as I have, she

is a consumer advocate just as I am, and I think she is a

very good one. Sylvia Porter has received information that

supports that and no doubt that is exactly what she was given;

however, she has in my judgment in this article giving a basis

whereby consumers can respond in a responsible way to receive

redress of any grievance they may have against a dealer.

Q. How many members are there of--I know you said this be-

fore, but I'd just like to be sure that I heard it right--

the National Alliance of Senior Citizens? Did you hear me?

A. Did you finish your question?

Q. Yes.

A. 20,000 members.

Q. And what is your annual budget, can you tell us that?

A. In 1975, as you know, it was approximately $11,000.

This year it will be approximately $25,000.

Q. What explains the doubling of your annual budget?

L Services to the membership.

Q. Increased membership?

A. Increased membership and increased services, too.

Q. You mentioned--

MR. DOWLING: May we have that introduced as a

Hearing Exhibit?

PRESIDING OFFICIAL SHEPHERD: I was wondering about

that. Do you want to submit it as an exhibit, sir?
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MR. DOWLING: I would like to, inasmuch as the

gentleman mentioned proainently the name of Sylvia Porter.

I think that we should let the lady speak for herself on the

record.

PRESIDING OFFICIAL SHEPHERD: Mr. Waters?

MR. WATERS: I will not object to the submission of

this article. I only request that Miss Porter's previous

article, which was written about a year earlier, and unfor-

tunately I do not have a copy of it with me, also be submitted

at this point or at a subsequent point. I will send it to

you as soon as I get a copy.

THE WITNESS: That is the article. The one that

Mr. Waters refers, is the article which had the 800 number

in it. Mr. Dowling, did you see the other article?

MR. DOWLING: Yes.

THE WITNESS: I would also like you to see that, if'

possible, is entered into the record to support my thesis

that there was such a thing with an 800 number in it.

PRESIDING OFFICIAL SHEPHERD: You may submit it to

me, sir, if you will, and I will enter it into the record.

MR. DOWLING: If I am not mistaken it's already on

the record. I don't have the number but--

PRESIDING OFFICIAL SHEPHERD (interposing): Is it

already on the record? At this point I can't remember every-

thing that is in the record, but proceed. Wait a minute, I
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beg your pardon, the particular exhibit here will be entered

2 as Hearing Exhibit 169. It is an excerpt fm m the "Washington

3 Star" newspaper of May 26, 1976, a Sylvia Porter column

entitled, "Your Money's Worth", with the heading If You Need

a Hearing Aid".

(The paper referred to was marked Hearing Exhibit

No. 169 for identification and received in evidence.)

PRESIDING OFFICIAL SHEPHERD: You may now proceed.

9 By Mr. Dowling:

10 Q. Are you familiar with Consumer Report Magazine?

11 A. Yes, I am.

12 Q. Do you have any opinion about that magazine?

13 : A. Yes, I do. I also am familiar with the article you are

14 going to refer to and I have a very high opinion of Consumer

15

IS

Report Magazine.

Q. Then if you are familiar with the artile to which I am

17 going to refer, I would point out for the leader of the record

13 that it has already been submitted and accepted as Hearing

19 Exhibit No. 93, Consumer Reports article entitled, "How TO

20 Buy a Hearing Aid". That article, sir, says, and I quote:

21 --perhaps I will let you quote it. The underline portion on

22

23

24

25

page one,

you don't want to read it aloud then I will after you finish

it.

A. If I read this, which I am perfectly willing to do, may

if you would like to read it to yourself, fine. 14
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I also have a comment about it?

2

3

4 hearing aid cost $30. Cost for labor, advertising and pro-

motion run about $45, bringing the total manufacturer's cost

to $75. The manufacturer sells the aid to a dealer for be-

tween $80 and $140. The dealer then tags on a 200 to 300 per

cent markup."

Q. Did you want to make a comment?

A. Yes, I do. A dealer, a person who is a hearing aid

specialist, takes as his customer a person for a long, long

time; in other words, for as long as that person owns the

13 , aid he can go back for counsel and other important items

14 that he has to do in servicing that piece. Now, if he was

15 to go to an audiologist, for instance, he would pay an hourly:

16 ' rate. Now, he might get a cheaper hearing aid but in the

10670
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Q. Surely. I am going to invite your:.comment.

A. "The HEW Task Force reported that the tarts in the $350

long ran he is going to pay a lot more money because it has to

go at between $15 and $40 a visit. Those are the rates, and

I think that that discourages the consumer from being an active

consumer. In other words, as an active consumer I mean a per4

son who vigorously seeks to have what he has properly function-

ing and seeks to properly use it by consulting, and I think

that this is a most reasonable markup in that in the process 1

the hearing aid specialist incurs a tremendous number of long-

range costs that are not--then he has to build in inflation
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and other things that really cover him.

Q. Do you think it might be fairer to the consumer, given

your concern about the financial impact on a consumer as

stated in your testimony, do you think it might be fair to

5 
: the consumer for the hearing aid dealer to more clearly de-

fine that part of his price which attaches to the implement,

the hearing aid itself, and that part which attaches to the

services delivered during and after the hearing aid sale?

A. Do I think that that would be more fair to the consumer?

Q. Yes.

A. Not necessarily. I think that it certainly would if

you want to have a pricing device that says, this indeed is

all the charges that go into this. I am not opposed to that.

14 i I mean, that is public disclosure and I am certainly for pub-

lic disclosure, but I don't think that the diffeence to the

consumer would be very much benefited by it. I don't see it

would really affect him.

PRESIDING OFFICIAL SHEPHERD: Five minutes, sir.

Dowling:

3 !

9 
I

10

11
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13

19 ; By Mr.

20
Q,. You mentioned that you were the subject, and your or-

21 , ganization was a subject of a Jack Anderson column recently?

22 A. The reason I mentioned that was that Mr. Newburg-Rinn

23 made a reference that he could not have obtained that infor-

24 mation otherwise.

25 Q. I am showing you a copy of that article now, an Augus

1, 1976, Jack Anderson piece contained in the "Washington
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MR. VAKERICS (interposing): Mr. Shepherd, I hate

to interrupt counsel, excuse me. But before we get into

questioning on that article and then it is bootstrapped into

the record, I would object to any attempt to water the article,

and object to the line of questioning on it. We are all

familiar with Mr. Anderson. Unless we know the source of the

information in that article, which could well be a source ad-

verse to Mr. Clinkscales, I think that it has very little

reliability and we certainly can't properly assess the con-

tents of the article, unless we do know the underlying

sources. So on that basis I would think that there should be

no purpose served by having that article in the record or

any questions asked on it.

PRESIDING OFFICIAL SHEPHERD: Mr. Dowling? Or Mr.

Marlin?

MR. MARLIN: Having been away for awhile, I'm not

quite sure of the way the proceedings go, so I don't know

whether you would like to have me comment on Mr. Vakerics'

objection before you rule.

PRESIDING OFFICIAL SHEPHERD: You can make a very

specific comment on it, sir, but if you have anything of any

length or any observations concerning what happened 10 weeks

ago, forget it. That goes in writing.

MR. MARLIN: I will be very short, and it has nothing
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to do with 10 weeks ago but I don't think that there is any

instance in the hearings at all where it has been required

to manifest sources for articles who have come in, statements

that have come in relative to this proceeding.4

PRESIDING OFFICIAL SHEPHERD: Thank you, sir. Mr.5

5

10

11

12

13

14

15

15

17

13

19

20

21

22

23

24

25

Dowling?

MR. DOWLING: I hope that didn't come out of my

time, did it?

PRESIDING OFFICIAL SHEPHERD: It is coming out of

all of our time at the moment, sir.

By Mr. Dowling:

Q. Were you the source of Mr. Anderson's information, Mr.

Clinkscales?

A. I have a part of it. Indeed I was.

Q.. Are you the source of the quote in the second to the

last paragraph, "We wouldn't take any federal funds if they

offered it"?

A. Absolutely. However, the rest of the many parts of this

article were no doubt obtained from the National Council of

Senior Citizens and I am not--

MR. MARLIN (interposing): Objection.

PRESIDING OFFICIAL SIEFIEW--Your objection, sir?

MR. MARLIN: We are certainly proceeding here at a

disadvantage in that we are not going to be permitted to cross-

examine the witness as to the foundation for making this state-
1
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want like that and I'm going to find it very difficult if he

continually alludes to our organization while we are in this

posture. What he says is absolutely untrue anyway.

TRE WITNESS: I am very pleased about that.

PRESIDING OFFICIAL SHEPHERD: This is by way of

rebuttal, sir?

MR. DOWLING: Mr. Shepherd, I hadn't really intende

to introduce the article, but insofar as the National Council

of Senior Citizens isn't going to be able to speak for it-

self and insofar as the article does mention the National

Council for Senior Citizens, and further insofar as the

article characterizes some of the views of Mr. Clinkscales,

which perhaps it may not have been indicated during the testi,

mony here today, I would ask that it be entered as a hearing

exhibit. I do have a question, Mr. Clinkscales.

By Mr. Dowling:

Q. This relates to your.quotation, "We wouldn't take any

federal funds if they offered it." I take it from that quo-

tation that you didn't solicit any federal funding at all?

A. We have neither solicite“or would we accept.

Q. If it mre offered to you/

A. That is correct.

Q. Your organization was founded in December of 1975?

A. '74.

Q. Are you aware of the period, or of the time at which the
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proposed regulations on the hearing aid industry were pub-

lished by the Federal Trade Commission/

A. Well, if I'm not mistaken, they are over a year old.

They were in June of '75, or thereabouts?

Q. That is right. June 24, 1975. You did have time, then,

if you wanted to to solicit funding from the federal govern-

ment to do so, isn't that true?

A. If indeed I was a recipient of the Federal Register,

which I am not.

Q. I understand. So, you really didn't know that hearings

were even ongoing on this rule until very recently, is that

the case?

A. That is correct.

Q. Now, if you were the recipient of the Federal Register

or otherwise had made yourself familiar with the operations

of the Federal Trade Commission, or at least the interests'of

the Federal Trade Commission, you would have known that testi-

mony, the opportunity to testify was available to you Ifl

Washington, isn't that so?

A. That is correct.

Q. And if you had done so, isn't it so that you would have

been able to save your organization considerable amount of

money/

A. That is correct. However, let me add this. In saving

my organization money, actually I would not have. I had to b 
i
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here anyway at some time this summer to work with the lady

2 who is in the audience, my Northern California coordinator,

3 Valory, on the National Alliance of Senior Citizens on the

4 northern part of the state. So, in essence, I was able to

3 tie it together; however, had that not been the case indeed

I would have been personally out as the organization would

7 have been also out of additional funds.

PRESIDING OFFICIAL SHEPHERD: One more question, sir.

MR. DOWLING: Mr. Shepherd, I have 100 more ques-

zo tions tand--

ii

12

13

14

15

16

:7

113

19

PRESIDING OFFICIAL SHEPHERD (interposing): You

may submitthe questions to me in writing, Mr. Dowling.

MR. DOWLING: I will ask that one question.

By Mr. Dowling:

Q. I was taken aback, if I may, by your concerns about the

National Council of Senior Citizens, and am compelled from

my own information if not that of the reader of the lecord, to

inquire about the basic differences in philosophy between

the National Council and the National Alliance. Could you

zo explain to me what they are, if indeed there are any basic

21 philosophical differences?

'2.2 A. Yes, I can and I will be happy to.

of Senior Citizens believes in individual responsibilities

The National Alliance

2, as far as possible. They believe that individuals are capable

2.5 of handling their own affairs. They believe that individuals



3 !

4 ,

5

6

9

10

11

12

13 ;

14

15

16

17

18

19

20

21

22

23

24

25

285

10677

and not government must help other people as far as possible.1

They believe that indeed it is within the realm of best help-

ing senior citizens to consistently seek less government, less

financial deficit spending by government, to protect those

people living on fixed incomes. The National Council of Senior

Citizens, in my judgment--and I want to make that caveat for

Mr. Marlin's purposes--the National Council of Senior Citi-

zens believes that government is the ultimate answer and that

through massive federal spending problems of seniors are solved.

And in my judgment those are the basic differences, and they

are totally different.

PRESIDING OFFICIAL SHEPHERD: Thank you, sir.

THE WITNESS: Mr. Chairman, did he request that the

Jack Anderson article be entered, and was it entered?

PRESIDING OFFICIAL SHEPHERD: It has not been

entered at this point. We had an objection concerning it.

Mr. Waters, have you any observation an the matter?

MR. WATERS: The article?

PRESIDING OFFICIAL SHEPHERD: Yes.

MR. WATERS: None.

PRESIDING OFFICIAL SHEPHERD: You distributed copiesl,

sir?

MR. DOWLING: Yes.

PRESIDING OFFICIAL SHEPHERD: Could the Presiding

Officer please have two copies, and I would also like one more

94-367 0 - 77 - 19
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copy of the Sylvia Porter article, if possible. One for my

file and one for the record.

THE WITNESS: If indeed that becomes part of the

record, I would like the Presiding Officer toallow me the

right to make a statement pursuant to that.

PRESIDING OFFICIAL SHEPHERD: You may certainly

rebut. There will be a period of 30 days for rebuttal after

this hearing ends.

THE WITNESS: Well, it's not really rebuttal. I

don't think that Mr. Anderson was inaccurate in what he said.

I think this, I think that the day that bigness is good and

campaigning for small people is bad then we have reached a

13 very, very sad state in our country.

14 PRESIDING OFFICIAL SHEPHERD: All right, sir. If

15 you want to make any rebuttal submission in writing for the

16
record in connection with this, you may do so within 30 days

17 after the hearings terminate. We will now enter into the

18
record as Hearing Exhibit No. 170, the Jack Anderson article

19 which has been referred to. It is an excerpt from "The

20 ' Washington Post", Sunday, August 1, 1976, "Watchdogging for

21 the Elderly", is the title.

22 (The paper referred to was marked Hearing Exhibit

23 No. 170 for identification and received in evidence.)

24 ' PRESIDING OFFICIAL SiitPHERD: Now, about five min-

25 utes, Mr. Vakerics. We are overtime as everyone is aware, I
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am sure.

2 REDIRECT EXAMINATION

By Mr. Vakerics:

Q. You referred in your testimony about some contact with

Mr. Ince. Was Mr. Ince, at the time of those contacts, did

he have any relationship with the Hearing Aid Industry Con-

ference?

A. None whatsoever.

Q. Is it true that he left the Hearing Aid Industry Confer-

ence sometime ago to go into solar, to represent the solar

11 energy industry?

12 A. I don't know why he left it but I know he is not in it

13 and he is in solar energy, so I guess you are right.

14 Q. In your opinion were these contacts by Mr. Ince with

15 you motivated by his personal interest?

10 k. They were absolutely. Mr. Ince has no dealing at all

17 with the people in the industry. None.

13 Q, Has the Hearing Aid Industry Conference made any extended--

19 extended any invitation to you or any assistance to you in

20 appearing here today?

21 A. None whatsoever.

32 MR. VAKERICS: Thank you, sir. No further ques-

tions.

PRESIDING OFFICIAL SHEPHERD: Mr. Waters?

REDIRECT EXAMINATION
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By Mr. Waters:

Q. You mentioned that you think you need a hearing aid.

How do you know that you think you may need a hearing aid?

A. That is a personal problem that I have that emanates from

the service and I would rather not discuss it.

Q. You indicated that approximately 400 members of your

association responded to the information you put out in a

newsletter?

A. Yes, they did.

Q. Do you construe from that fact that only 400 responded--

well, how do you construe that fact?

A. Well, you can take it any way you want to. Maybe they

don't read. Maybe they don't read what we put out. Or maybe

only 400 of them had had sufficient feeling of those who had,

even had any first-hand knowledge personally or through

friends, of the hearing aids. Maybe they, only the 400, had

an interest, sufficient feelings about it to pen a letter.

Q. Of these 400, were they mostly complaints or were they

not complaints?

A. They were not complaints. They were feelings that they

were being served.

Q. In your experience when the word "complaire is used

generally have you found that upon review of the specific

complaint that in fact it was a matter that could not be

categorized as a complaint about the product or the services
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but related to something totally difibrent?

A. I don't believe I understand your question, Mr. Waters.

Q. When somebody says you receive 400 letters, hypothetically

they were 400 complaints. Have you found in your experience

that many times the consumer is talking about something in

the letter to the FTC, or anybody, but is not really a com-

plaint about the product or service?

A. No. I don't know. I have no opinion about that because

I haven't the experience in it to be able to have such a

judgment.

MR. WATERS: Thank you, Mr. Clinkscales. I have no

further questions.

PRESIDING OFFICIAL SHEPHERD: Mr. Newburg-Rinn?

14 MR. NEWBURG-RINN: I realize the hour is late, but

15 I would like to have the opportunity to examine Mr. Clink-

15

17

13

19

20 ;

22

23

24

25

scales more about his views on the National Council of Senior

Citizens. Obviously, it doesn't look like it's going to be

very feasible. I have about two questions that I would like

to present related to that.

PRESIDING OFFICIAL SHEPHERD: Carry on, please.

RECROSS-EXAMINATION

By Mr. Newburg-Rinn:

Q. I would like to show you a document and ask that you

identify that, if you could.

A. That is the first edition of the "Senior Independent".
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Q. What is the "Senior Independent"?

A. It is the quarterly newsletter of the National Alliance

of Senior Citizens.

Q.. Now, there are--

A. (Interposing) I have given you all--you wouldn't have

had to duplicate it.

Q. (Continuing) There are several articles in that particular

edition that relate to the National Council of Senior Citi-

zens. Do you believe that the intent of it, put forth in this

version, fairly represents the National Alliance's views

about the National Council of Senior Citizens?

A. Yes, I do.

MR. NEWBURG-RINN: Mr. Shepherd, I would like that

this be entered as a Hearing Exhibit, because I think it

does relate and is relevant to the witness' testimony.

PRESIDING OFFICIAL SHEPHERD: Sir?

MR. VAKERICS: I would like, unless there is a par-

ticular article here, I would just--it can be entered, but I'm

just pointing out if this is being placed to represent or

reflect views by the National Alliance, that we could easily

bring in the bulletins from the National Council of Senior

Citizens061ch I'm sure supports every possible quote that

consumer protection measure in the world.

MR. MARLIN: Objection. That is aa-unwarranted--

MR. VAKERICS: To assess--
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PRESIDING OFFICIAL SHEPHERD (interposing): Just a

minute. No exchange between counsel. What were you saying,

Mr. Vakerics?

MR. VARERICS: I just wanted to comment on the

weight of this. Unless there is any kind of an article in

particular which is relevant to these proceedings, if that's

the purpose.

PRESIDING OFFICIAL SHEPHERD: Mr. Marlin?

MR. MARLIN: I don't want to get into things. I

don't know what you mean by an exchange by counsel. There

was something said that I think was objectionable and I filed

an objection and I stated it.

PRESIDING OFFICIAL SHEPHERD: Yes, sir. Mr. Marlin',

you may state that you have an objection, or say, *Mr. Shep-

herd*. I will then recognize you, if you are permitted to

speak anymore. I understand you go back to Washington but

you didn't live through Chicago with us and it was in Chicago,

because of counsel's conduct that I changed the rules. You

must be recognized by the chair before you speak aut

otherwise you are out of order and some people don't

recognize that very easily. Now, what is it that is

in here, Mr. Newburg-Rinn?

MR. NEWBURG-RINN: There are several articles in

here that relate to National Council of Senior Citizens. An

article that begins on page one, cntinues to page two. Therl

anymore,

seem to

relevant
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is an editorial on page three.

PRESIDING OFFICIAL SHEPHERD: The title of the

article on page one, sir, for the record please?

MR. NEWBURG-RINN: The article is entitled, *Labor

Group Uses Rating to Misrepresent Voting Records", and that

continues to page two. There is an editorial on page three

which is entitled "Opinions*. It is subtitled "Why MSC",

question mark. It also talks at some length about the

9 National Council of Senior Citizens and also on page three

10 thre is an article, "Labor Group Nabs One-Half Million Grant"

11 that relates to National Council of Senior Citizens. And

12 also--excuse me--on page three as well, there is a cartoon

13 which I guess you could call, entitled "Just crack the whip",

14 it also relates to the National Council of Senior Citizens.

15 On page six--

16 MR. VAKERICS (interposing) Mr. Shepherd?

17 J MR. NEWBURG-RINN (continuing): --an article cantin

18 uing, "Charter Chapter Reports". There is also discussion

19 , of the role of the National Alliance as opposed to that of

ao the National Council. I think that is all. It has been

21

22

22 i

24 1

25)

about three weeks since I read this for the first time. So

there may be one other mentionet4but I don't know.

MR. VAKERICS: Mr. Shepherd?

PRESIDING OFFICIAL SHEPHERD: Mr. Vakerics.

MR. VAKERICS: I just wonder how the cartoon relatesi
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to NCSC. The cartoon refers to a gentleman called "Cruik-

shank". Is he an employee of NCSC?

MR. NEWBURG-RINN: Mr. Vakerics, I think that in

the two articles on that page, they mention, I think Mr.

Cruikshank is the president of the National Council, if my

recollection is correct.

MR. VAKERICS: I just wasn't clear on that.

PRESIDING OFFICIAL SHEPHERD: Mr. Waters.

MR. WATERS: I would just object to the submission.

Admittedly we don't seem to have any criteria as to what we

put in and when we put it in but if this is intended to repre+

sent an example of what may be described after these hearingsl

as a dispute between the National Alliance and the NCSC, it

seems to me that the record provides them with ample oppor-

tunity to submit their own documents. I don't see why the FT

has to get into the middle of it.

PRESIDING OFFICIAL SHEPHERD: Your intuitive in-

stincts are running very strong today, sir. I suspect that

they are right. We have it all discussed on the record.

There seems to be some difficulty between these two organiza-

tions of which the Presiding Officer ves not previously aware,

but I think it is of some importance because of some other

comments that have been made by this witness concerning an-

other organization and it becmes more important in view of

the fact that the witness was not cross-examined by counsel
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for the other organization. Now, it will be

public record as Hearing Exhibit No. 171.

(The paper referred to was marked Hearing Exhibit

No. 171 for identification and received in evidence.)

THE WITNESS: Those items within--

PRESIDING OFFICIAL SHEPHERD (interposing): I am

entering the original.

THE WITNESS: I think there are things in there,

while I don't object to its public record--it is what it is,

but it is--I just don't think, that I think the articles that

you have outlined are completely germane as you presented

them, Mr. Newburg-Rinn,but I don't think the entire paper

is.

1

entered into the

MR. NEWBURG-RINN: Mr. Shepherd.

PRESIDING OFFICIAL SHEPHERD: Mr. Newburg-Rinn.

MR. NEWBURG-RINN: I want to state I am not asking

that this be entered to get in the midst of a squabble be-

tween organizations. When this first came to my attention

back in Washington, I thought that the entire newsletter was

quite relevant to show the philosophical approach to which

the National Alliance, which it was taking. I think the

other parts of the newsletter are in fact relevant to that.

I referenced the articles dealing with the National Council

solely because of the imputation that was made which I think

went to the very integrity of these proceedings, and I think
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that it is relevant to know the witness's prior view with

2 1
respect to the organization that he is charging with the

4

5

8

9

10

11

12
are going to have to cut this !

13
off. Ycu said you had two questions. You've had one.

wrongdoing in this proceeding. And for both of those reasons,

I think that the entire paper is relevant.

PRESIDING OFFICIAL SHEPHERD: The paper is entered

into the record, gentlemen.

THE WITNESS: Haie these articles from the Miami

paper been entered into the record, sir?

PRESIDING OFFICIAL SHEPHERD: You mean that you

quoted fL .. Yes, they are in the record several times. Over

and over again.

Mr. Newburg-Rinn, we

MR. NEWBURG-RINN: Well, I've actuall7 had the two.

15
One was identify this paper and the other, does it fairly

represent your views with respect to the National Council.

Obviously I have a host of other questions, but I realize

that I'm not going to get to them.

PRESIDING OFFICIAL SHEEHt.RD: Once again, the

16

17

13

19

20

21 ;

22

23

24

2.5

Presiding Officer has a host of questions and he has

an opportunity to ask also.

MR. MARLIN: Mr. Shepherd?

-Lr. : I wonder if I might just make an ex-

tremely brief comment for the record before we conclude this

session?

not had
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PRESIDING OFFICIAL SHEPHERD: All right, sir Make

it very brief, please.

MR. MARLIN: It is my regret in speaking on behalf

of the National Council of Senior Citizens that we were unable

to participate in this witness' presentation. It is not, I

think on reflection I don't consider it to be that critical,

because what really is at stake here are the proposed rules

and whether they are, should be passed at all and if so, re-

fined or what impact there should be by the Federal Trade

Commission on the sale of hearing aids, and I don't in my

judgment feel that the testimony that we have missed out an

contributed substantially to the elucidation of that issue.

But I just did want to say that it is regretful that we were

unble to participate toward some organizational attacks that

the witness, in what is now an exhibit, I think is unfortunate

and not germane to the proceedings, only except as they indi-

cate perhaps motivation for Mr. Clinkscales' testimony.

18
PRESIDING OFFICIAL SHEPHERD: Thank you, sir.

19 Due to time limitations, I will have to terminate

,
this witness' testimony. Mr. Newburg-Rinn, do you have a prob-

21

22

23

24 !

25

lent?

MR. NEWBURG-RINN: There is one thing I forgot to

clear up with Mr. Clinkacales. You had stated that you be-

lieved I read the Anderson article. I haven't to this date

read it. I just wanted you to know that I knew that it existed
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and was told of it Friday but I have not had a chance to

read it as it was just introduced.

THE WITNESS: Well, the reason that I made that

statement was that you made a statement that I can't recall

at the moment, but we have no secrets in our organization

and anything that Mr. Anderson ascertained was public infor-

mation and I certainly made it so because I feel it is im-

portant that the public know the whole truth. I hope that

all people will be willing to give that.

PRESIDING OFFICIAL SHEPHERD: Thank you, sir, for

coming to advise the Commission. We appreciate your efforts.

(Witness excused.)

PRESIDING OFFICIAL SHEPHERD: We will take a break'

for lunch and be back in one hour and that should be ap-

proximately seven minutes after two.

(Whereupon, at 1:07 p.m., a recess was taken until

2:07 p.m., this day.)
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[Attachment B]

[FROM THE WASHINGTON POST, AUGUST 1, 1976]

By Jack Anderson

WATCHDOGGING FOR THE ELDERLY

ln back of Needle & Thimble, a small
Georgetown tailor shop, is the tiny one-
room Washington headquarters of the
National Alliance of.Senior Citizens.
Both the tailor shop and the senior

citizens' organization are operated by
Curt C. Clinkscales III, a 29-year-old,
befreckled redhead. His years in Wash-
ington have taken some of the magno-
be out of his South Carolina accent. But
bia experiences with raw politics
Isaven't eroded his easy, "down home"
approach. •
(linkwales claims to speak for 20,000

elderly, elusive Americans. In their be-
half, he rates members of Congress and
passes out Golden Age Hall of Fame
awards. His operation is a political side-
show worth passing notice.
The retired generation is more legiti-

mately represented by the National
Council of Senior Citizens, which keeps
a stern eye on Congress. Members who
vote against the welfare of the elderly
,are spotted by the National Council,
Which spreads the message to three
million faithful followers.

This has caused trouble at the ballot
box for the likes of Sens. James Allen
(D-Ala.), Carl Curtis (R-Neb.), Roman
Hruska (R-Neb.), and Jesse Helms (R-
W.C.), who consistently vote against pro-
grams that would benefit the elderly.
.Several arch conservative congres5-
men; sdch as Larry McDonald ID-Ga.!
Sam Steiger (H-Ariz.), and Steve Symms

-Idaho), have also riled the senior chi-
meras with their negative votes.
Then along came Clinkscales in 11374

with much clanking of the crusader's
armor. He pronounced tlae National
Council "a labor organization through
and through" and formed the rival Na-
tional Alliance.
The National Council carefully rates

legislators by their voting records.
Taken into account is their support of
such key issues as old-age programs.
tax reductions, emergency housing,
consumer protection, and mass trans-
portation.
"The best way to counter a rating,"

• Chnkscales confided, "is with another
'rating." Accordingly, he devised a rat-
-bag system that makes the Scrooges of
' Congress look good.

He gives favorable ratings to con-
gresemen who vote against bailing out
New York City, breaking up the oil
companies and abortion. He favors fed-
eral spending, nonetheless, to build
more highways- -

Yet, New York City, if It should go
bankrupt, couldn't pay old-age pen-
sions. The question of abortion is no
longer a personal problem for the na-
tion's grandmothers. And the older
people get, the less driving they do on
the highways.
Thus the aforementioned members

of Congress, heretofore condemned for
their callousness toward the aged, were
now cited as champions of the elderly.
The new honors were bestowed upon
them in the name of the National Alli-
ance of Senior Citizens, which some
elderly voters might confuse with the
National Council of Senior Citizens.
Rep. Steiger was so pleased that he

penned a flowery letter on his congres-
sional stationery, soliciting funds and
members for the new National Alli-
ance.
And in Marietta. Ga., Rep. McDonald

has benefitted from newspaper ads to
announce his 100 per cent National Alli-
ance rating, his Golden Age Award and
his induction into the Hall of Fame.
This doesnot surprise Clinkscales.
"Members are perfectly free to use

the award in their campaign if they
wish," he said. Indeed, the National Al-
hence is endorsing a few favorites, in
the name of the elderly, for election in
November.

It has given its blessing, for example,
to Sen. James Buckley, the New York
Republican-Conservative. Yet the Na-
tional Council reports that, out of .90
key votes affecting the elderly, Buckley
voted favorably only once.

Clinkscaies and company have also
endorsed Reps. Tom Bevill (D-Ala.),
Goodloe Byron (fl-Md.), Charles Gras-
sley IR-Iowa), and Virginia Smith (R-
Nela). Rep. McDonald, for all his ersatz
honors, won't get an endorsement.
Clinkscaies said.
He told us the National Alliance

scraped by on an $11,000 budget last
year and will spend about $25,000 this
election year. The money comes from
donations and dues, he said. "We
wouldn't take any federal funds if they
offered it!"

Until the National Alliance treasury
grows enough to pay others urtvork in
the back o#. the tailor shop, Clinkscales
will carry most of the burden himself,
answering the phones, compilmg vot- -
tug records, Minding the store..

Int 0112102 MP. 03110.4,1324
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(Letter referred to on p. 62.)

FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

13.4:1.1.11. OF
CONSUMER PROTECTION

March 1, 1976

Mr. William R. Hutton
Executive Director
National Council of
Senior Citizens, Inc.

1511 K Street, N.W.
Washington, D.C. 20005

Dear Mt. Hutton:

The Bureau has received your request for compensation
to represent the interests of elderly consumers in the .
trade regulation rulemaking proceeding on the hearing aid
industry.

Based-on your communication of January 30, 1976, and
pursuant to §1.17 of the Commission's Rules of Practice, I
have approved your application for reimbursement of the
reasonable costs of participation by the National Council
of Senior Citizens in this proceeding. I have determined
that the National Council of Senior Citizens has or rep-
resents an interest which would not otherwise be adequately
represented in this rulemaking proceeding, representation of
which is necessary for a fair determination of the rule-
making proceeding taken as a whole, and that the National
Council of Senior Citizens would be unable effectively to
participate in this proceeding because it cannot afford to
pay costs of making oral presentations, conducting cross-
examination, and making rebuttal submissions.

The Federal Trade Commission will reimburse youc
organization for allowable costs as defined in the
attached budget. The amount claimed for actual reim-
bursement will be subject to final audit for reason-
ableness and conformance to federal regulations by rop-
resentatives of the Federal Trade Commission and the
General Accounting Office.
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Approval of your request is contingent upon the

submission of satisfactory resumes for the expert wit-

nesses and the attorneys you propose to utilize in the

proceeding. This material is needed to determine the

appropriate rate of compensation for your expert wit- ---,

nesses and attorneys. Approval of attorney compensation

rat the rate of $30 per hour for collection of affidavits

in Boston and Miami is also contingent on adequate

substantiation that such a rate is necessary to retain

L_attorneys for that purpose.

I have been advised by the Presiding Officer that

your application inadvertently underestimated the

length of,time likely to be required for the Washington

hearings,j Accordingly, pursuant to his recommendation,

I have authorized an additional 40 hours of participation

by Mr. Marlin in those hearings. Of course, should

the hearings require fewer hours than expected, your

claim for reimbursement should be adjusted accordingly.

Sincerely,

oan ZVBernstein
Acting Director

Attachment
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FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

• BUR EAU OF
CONSUMER PROTECTION

March 23, 1976

Mr. William R. Hutton
Executive Director
National Council of

Senior Citizens, Inc.
1511 K Street, N.W.
Washington, D.C. 20005

Dear Mr. Hutton:

This is in reference to my letter to you of March 1,

1976 authorizing compensation to your organization for par-

ticipation in the Commission's rulemaking proceeding on the

hearing aid industry.

On reexamining the letter it occurred to me that one

point might be somewhat ambiguous, and needs to be made

clear. Pursuant to the Commission's rules, payment is

authorized only for the actual cost of participation to

your organization, up to the maximum set forth in your approved

budget. The figure set forth in that budget for rates of

compensation for attorneys are maximums. If your actual

costs, including salary, benefits and overhead attributable

to that person are less, only the lesser amount can be paid

by the Commission.

Sincerely yours,

an Z. ernstein
Acting Director

94-367 0 - 77 - 20
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(Letter referred to on p. 63.)

FEDERAL-TRADE COMMISSION
WASHINGTON. D. C. 20580

111211EAU OF

coNstimi.n PROTECTION

Anthony Di Rocco, Executive Secretary

National Hearing Aid Society

20361 Middlebelt
Livonia, Michigan 48152

JUL 2 o19!6

Re: Proposed Hearing Aid Industry Rule

Dear Mr. Di Rocco:

This is in response to your April 12, 1976 application

for compensation for your participation in the proposed

Hearing Aid Industry Rule. Your application was delivered

by N.H.A.S. to the Presiding Officer on April 20, 1976.

Pursuant to Section 1.17 of the Commission's Rules

of Practice, I have determined that the National Hearing

Aid Society meets the criteria established by Section 18(h)

of the Federal Trade Commission Act, and have approved

your application for reimbursement in part of the reason-

able costs. Of. participation in this proceeding.

When an interested person seeks compensation to intro-

duce information'into.the rulemaking record, the statutory

criteria require certain findings based upon the whole

rulemaking recordAs it presently exists and upon what we

can responsibly expect to occur at the hearings. I must

determine, considering the whole record and the expected

representation at the hearings, that the interest for which

you speak will be inadequately represented. In.particular,

I must decide that production of the further information

you propose to supply will be a substantial contribution to

a fair determination of the rule or any of its major issues.

I have decided not. to approve that part of your appli-

cation which requests $30,000 for a contracted survey.

As you may be aware from the staff report and subsequent

written submissions on this rule, the present record contains

considerable information submitted by hearing aid dealers.

In addition, the Presiding Officer has informed me that he

will not admit the survey to the record if the survey results

are delayed beyond the closing of the record.
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The Federal Trade Commission will reimburse yo
ur organi-

zation for allowable costs as  defined  in the attached budget.

The amounts claimed for actual reimbursem
ent will besubject

to final audit for reasonableness and c
onformance to Federal

regulations by the Federal Trade Commission 
and the General

Accounting Office.

You will note that the amount authorized 
for attorneys

has been revised to reflect standard ra
tes paid under this

program. Those rates are under review, and if they a
re

revised upward, consideration will be given 
to making the

new rates retroactive.

This authorization also excludes any time which 
was

expended prior to the filing of your applica
tion. As yo-u:\

know, Rule 1.17 prohibits compensation for s
uch expenses.

The matter of compensation for the expenses of
 preparing an

application is presently also under review and i
f the rule

is amended to allow such expenses, considera
tion will be

given to making that change retroactive, as we
ll.

You should keep in mind that, pursuant to the Commis
-

sion's rules, payment is authorized only for t
he actual

cost of participation to your organization up to
 the maki-

mum set forth in your approved budget. The figures set fèçth

in that budget for rates of compensation are max
imums. If

your actual costs, including salary, benefits an
d overhead

attributable to any person are less, only the le
sser amount

can be paid by the Commission.

Sincerely,

Cu. 9:ery (4%-/

Margery (Waxman Smith
Acting Director

Enclosure



304

Anthony Di Rocco

National Hearing Aid Society

Budget*

For Participation in hearings,
Hearing Aid Industry proposed rule

Attachment

Legal Expenses**: Preparation, Participation, Rebuttal

Senior Attorney (Mr. Waters)

350 hrs @ $27/hr $9450

Assisting Attorney (Mr. Harker)

450 hrs @ $21/hr $9450.

Research Assistant

100 hrs @ $9/hr $ 900

Secretarial Assistance

150 hrs @ $6/hr $ 900

Copying, xeroxing, and transcripts $6000

Travel and Per Diem  for Attorneys 

Travel: 1 coach fare, Washington, D.C.
to Chicago and return.

1 coach fate, Washington, D.C.
to San Francisco-. and return

$ 136

$ 368

Per Diem: 40 days @ $35/day $1400

Consultant

Econometrician, preparation &
representation assistance to
attorneys for post-hearing comment.
6 days @ $145/day

1 'MI

$ 870
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Witnesses 

Travel and 2er diem

3 otolaryngologists and clinical
audiologists:

(1) travel
(coach fare or $.15/mile)

(2) per diem - Total 3 days of per diem
for 6 people @ $35/day/person

6 hearing aid wearers (consumers).

(1) travel
(coach fare or $.15/mile

(2) per diem - Total of 3 days'
per diem, 6 people @ $35/day/person

6 hearing aid dealers

(1) travel
(coach fare or $.15/mile

(2) per diem 1 total of 3 days'
per diem, 6 people @ $35/day/person

TOTAL 

$1000

• $ 630

$1000

$ 630

$1000

.$ 630

534,364

*The total allowable amount below must be reduced by the total
amount of member contributions you will nave received between
April 20th, 1976 - the filing date - and the time you submit
your reimbursement claim. An affidavit attesting to the
number of contributions you will have received during
this time must accompany your claim.

**$27/hr is the hourly billable rate allowed for an attorney
with at least 10 years' experience. $21/hr is the hourly
billable rate allowed for an attorney with 5 to 10 years'
experience. You must supply the attorneys' resumes, as
well as the resume of the research assistant, when you
suomit your justification for reimbursement. The attorneys
may not bill you at hourly rates in excess of these. •
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(Getter referred to on 1). 63.)
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1511 K Street, N.W. a Washington, D.C. 20005 a Telephone: (Area Code 202) 783-6850

?resident 
Execu!ive Inedor a

Ne!son H. Cruikshank
Director of Info,oat,

• 
O. C. 

\.Villiarn R. Hut,an
Was.,gion, 

March 15, 1976

Mr. Martin Shepherd
.Presiding Officer
Rearing Aid Rule
Federal Trade Commission
Indiana Building, Room 520

633 Indiana Avenue, N.W.
Washington, D.C. 20580

Re: Supplemental Application for Compensation

for Re.:resentation in Froc;:edings  on 

Regulations for HearingLAid Industrx

Dear Mr. Shepherd:

This is an application by the National Council of Senior

Citizens for $8100 to permit its participation in. the Co
mmission's

rulemaking proceeding regarding regulations for the hearing 
aid

industry. NCSC has previously been granted funds for presentation

:of expert and consumer witnesses and representation at four

weeks of hearings in Washington, D.C. This supplemental

application requests additional funds to permit NCSC's repre-

sentation at the fifth week of the Washington, D.C. hearings
 and

at the hearings to be held in Chicago, Illinois and San Francis
co,

California. This application is fired pursuant to the Commission's
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Rules and. Procedures, 16 CFR Ec. 1.17.

1.- NCSC Interest in the RulemakIng Proceeding 

As set forth in more deta'l in the prior application of
 NCSC,

NCSC is a large, national, non-profit, non-partisan org
anization.

Since the early sixties, Nosc ,,as been a vigorous advocat
e for the

interests of the elderly in a dde range of important 
areas such

as health care, Social Securit;12 housing, transport
ation, consumer

protection, and employment.

Since more than half of tie 14.5 million Americans 
with some

form of hearing disorder are oier 60 years of agel, N
CSC has an

obvious interest in the pending proceeding. More than 28% of persons

age 65 and older suffer from hearing impairment.2 
Moreover, the

median income for elderly people (living alone or w
ith non-relatives)

is a mere $2,725,3 out of which they must spend on th
e average three

times as much for health care 1 s younger people. The elderly and

thus NCSC have a very substantial stake in reforming th
e nation's

hearing aid delivery system. NCSC through its legal component
,

Legal Research and Services for the Elderly, has for 
many years sought

to improve hearing aid health nervices. A detailed account •of the

activities of Legal Research and Services for the El
derly in the

area of hearing aid health care is included in NCSC'
s prior applicaticn.

2. Why  Representation of the NCSC Interest Is Nece
ssary 

for a Fair Determination of the Proceedincr a
s a Whole 

The bearing aid .industry represents over 3150 million 
a year

at the retail level alone.4 The industry is well-organized 
and
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sophisticated in lobbying and advocacy. In both the Chicago and

San Francisco hearings, the dealers and manufacturers will be

represented and will present. witnesses. Unless NCSC participates

in the Chicago and San Francisco hearings, the interests of consumers

and of the elderly will be unrepresented in the face of extensive

industry participation.

3. Why the NCSC Interest Could Not Otherwise Be Adequately

Represented in this Proceeding 

.As set forth in greater detail in NCSC's prior application

for funds, NCSC represents the elderly hearing aid consumer and,

as a national organization with strong local roots, is uniquely

qualified to do so. NCSC has extensive 'experience in the area of

.law and aging In general and specifically in the area of hearing aid

law reform. 'Unless NCSC participates in the Chicago and San

Francisco proceedings, the perspective of the elderly hearing aid

consumer will be totally unrepresented and the perspective of all

hearing aid consumers will be inadequately represented. As set

forth below in detail, kcsc does not have adequate resources for the

costs of representation in Chicago and San Francisco or the costs

of.representation at the additional week of D.C..hearings. 'The.

approval of this application is necessary to NCSC's participation in

those proceedings.

4. Why NCSC Will Be Unable to Particioate Effectively 

without Financial  Assiptance 

• NCSC proposes to have both cross-examination on designated

issues of fact and assistance in the preparation of post-record
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comments done by Chicago and San Francisco attorneys with extensive

legislative and liiigative experience.. In Chicago, NCSC will be

. represented .by Howard Eglit, who is currently on the faculty of

• Chicago-Kent Law School and a past Legal Director of the Illinois

American Civil Liberties Union. Mr. Eglit has been a staff counsel

• of the House Judiciary Committee and a legislative assistant to the

late Rep. William F. Ryan. In San Francisco, NCSC will be repre-

sented by Fred J. Hiestand and Peter D. Coppelman. Mr. Hiestand

was on the staff of California Rural Legal Assistance (CRLA) from

1968 to 1972. For the yeaf.s 1970-1972, he was counsel for the

Senior Citizens Project of CRLA. Since 1973 he has been in private

practice and a consultant to the California legislative committee

on Medical malpractice. Peter Coppelman has been the Directing

Attorney of the CRLA office of the National Senior Citizens Law

Center and for two years prior to that was director of the CRLA Senior

Citizens Project. As itemized below, the total cost of NCSC repre-

sentation in ChiCago and San Francisco' will be $8100.

As compared with the economic stake of hearing aid consumers

In these proceedings, this figure is miniscule. Sales of unnecessary

and inappropriate hearing aids cost consumers many millions of

dollars each year. The economic stake of NCSC as an advocate for

the .elderly and for other hearing-impaired consumers Is thus very

great.

Neither individual consumers'nor NCSC are able .to bear the

costs of representation in the Chicago and San Francisco proceedings.

The economic plight of the elderly is desperate. In 1973, the average
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income of older persons living alone or with non-relativ
es was less

than $2,725; and half of the families headed by an old
er person

had incomes of less than $6,426.

NCSC is also unable to afford the cost of participatio
n in the

rulemaking proceedings. Because of the severely limited incomes of

its elderly members, NCSC dues are kept at only $350 
for individual

members. A $10.00 fee is charged local clubs which want to affiliate

with NCSC. Although NCSC does receive some contributions from

individuals and groups, these contributions are nec
essary to sustain

its current activities. There is no provision in NCSC's budget for

the costs of representation at the Washington, D.C.
, Chicago, and

San Francisco hearings, nor are there extra fund
s which can be used

for this purpose.

5. Statement of Anticipated Expenses 

(1) Fees for NCSC's legal project staff

Howard Eglit
(160 hours at $21 per hour)

120 hours to attend the hearings in Chicago $2550

for purposes of cross-examination

40 hours for preparation for cross-

examination including reading written

submissions and research and for assisting

in preparation of post-record comments

Fred Hiestand and Peter Coppelman

120. hours to attend the hearings in San

Francisco for purposes of cross-examination

40 hours for preparation for cross-

examination and assisting in preparation
of post-record comments

$ 850 .

$2550

$ 850
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Costs of telephone calls, mailing, and Xeroxing
• involved in coordination of NCSC representa-
tion in D.C., Chicago, and San Francisco

$ 300

(2) David Marlin, Director of LRSE

40 hours at $27 per hour for representation $1080
at D.C. hearings for one week

Total Reimbursement Sought $8100

6. . Statement of NCSC's Financial Status 

A non-profit organization, NCSC receives only "one-half of Its

operating expenses from'membership dues, relying for the remainder

primarily on benefactors and government sponsored programs. Although

NCSC has experienced a slow, steady growth since its founding in

1961 in both its membership•and public recognition as the leading

advocate for he elderly, it has only recently been able to rea117,e

a modest excess of cash receipts over current expenditures. These

assets are currently being pledged as collateral for non-profit

sponsors of low-income housing for the elderly or reserved as an

endowment to ensure against the vagaries of federal funding and to

assure the continued existence of the organization.

NCSC will be happy to provide any further information necessary

to the Commission in regard to this application.'

• Sincerely,

it:
William R. Hutton
Executive Directo

WRH/rn
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FOOTNOTES

Staff Study of the State Licensing Laws and Training  Require-
ments for Hearing Aid Dealers, Permanent Subcommittee on .
Investigations of the Committee on Government Operations,
United States Senate, October 1975, p. (iii).

2. A Re_port on Hearing Aid Health Care, prepared by the Department
of Health, Education and Welfare, Intra-departmental Task
Force on Hearing Aids, 1975, preface.

.3. Developments in Aging: 1974 and January-April 1975, A Report
of the Special Committee on Aging, United States Senate,
p. xviii.

4. 02. Cit., State Licensing Laws and Training Requirements for 
Hearing Aid Dealers, p. 1.
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FEDERAL TRADE COMMIS5lal
WASHINGTON. D. C. 20580

BUREAU OF

CONSUMER PROTECTION

.April 23, 1976

Mr. William R. Hutton
• Executive Director
National Council of
Senior Citizens, Inc.

1511 K Street, N.W.
Washington, D.C. 20005

Dear Mr. Hutton:

The Bureau has received your supplemental request for
compensation to represent the interests of elderly
consumers in the trade regulation rulemaking proceeding on

.the hearing aid industry — -

Based on your communication of March 15, 1976, as a
supplement to your earlier application of January 30, 1976,
I have approved an additional $8100 in compensation as set
out in the attached budget. This additional amount is
supplementary to the amount approved in my letter of
March 1, 1976, and is approved pursuant to the determinations
and subject to the conditions contained in that letter.

This approval is contingent upon your furnishing this
office with a statement of the years of legal experience
of Messrs. Eglit, Hiestand, and Coppelman, so that we can
determine the appropriate maximum rate of compensation for
them. i

Although copying, mailing and telephone costs have
ordinarily been treated as part of attorneys' overhead
under this program, I am satisfied that the costs of
coordinating hearing participation in three cities are
extraordinary and should be compensated.,
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Additionally, as with your earlier application, pay-

ment is authorized only for the actual c
ost of participa-

tion to your organization, up to the maxim
um set forth in

the approved budget. The figures set out in that budget

for rates of compensation are maximums.- If
 your actual

costs, including salary, benefits, and overhead
 attribut-

able to any person or less, only the lesser amount 
can be

paid by the Commission.

Sincerely yours,

6.>41,wd-L-

oan Z. Bernstein
Acting Director

Attachment



315

William R. Hutton Attachment 

National Council of Senior Citizens -- Proposed Trade 
Regulation Rule on the Hearing Aid Industry -- Supplemental
Budget 

1. Chicago hearings -- Howard Zglit, Esq.
(40 hours preparation, 120 hours in
hearings at $21/hr.) $3360

2. San Francisco hearings -- Fred Hiestand, Esq.,
and Peter Coppelman, Esq. (40 hours
preparation, 120 hours in hearingsat $21/hr.) 3360

3. Coordination of National Council
representation in hearings-- telephone, mailing
and copying costs

4. Washington hearings -- David Marlin, Esq.
(40 hours in hearings at $27/hr.)

•

300

1080 
__.$8100

A
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• FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

BUREAU OF

CONSUMER PROTECTION

April 23, 1976

Mr. David H. Marlin
Director
Legal Research and Services

for the Elderly
1511 K Street, N.W.
Washington, D.C. 20005

Dear Mr. Marlin:

Thank you for your letter of March 15, 1976, and

the enclosed resumes of the expert witnesses you have

retained for the hearing aid proceeding.

The qualifications of the witnesses are acceptable

to this office, and our previous approval of compensation

for their participation is confirmed. Please keep in

mind that we have also requested substantiation for the

$30 per hour rate for attorney's fees in Miami and Bosto
n.

I would also appreciate confirmation of the years of

experience of the other staff attorney from Legal

Research and Services for the Elderly who is participat-

ing in the proceeding to substantiate the rate of $21

an hour for him or her.

Sincerely,

c:--) •

- voN-614.1 L

Lee H. Simowitz
Assistant to the Director
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(Letter referred to on p. 64.)

A910NALu EARINGI ID OCIETY

20361 MIDDLEBELT • LIVONIA, MICHIGAN 48152 • TELEPHONE: (313) 478-2610

Esecutive Sumer,
AN MOM' DO:OCCO

()IT sum RNLI.

President:
MARVIN II. MLA:

Vice-President:
ROHLIST R. LEE

Secretary-Treasurer
A E. SFr/NARDI
I L Stye, Els.

Lep: Counsel:
RICHARD A. KI1C11
Detroit. Mwhisan

GOVERNORS:

Canadian:
A. L. NIONK
Winnipeg, Mantioba

Northnst Co.
DONALD F. C.AI SOK AY

Cent. East Coast
ALAN B. ROTE!

C.tY.

Southeast
A. F. SLONARDI
El. Myers. ,

Ceatral East
NION, /. II

Southwest
NIAKIS E.NI I READILY
Phoen, A ',sons

Cent.
DuPAYNL IREMMLL
7d:rshlield. Wisconsin

Northwest
KONI R I II. LEL
0...rSent; Park. Vsnaas

'IDORN ION IL 111AW
Ssattle. tVa•lon,n

JOS,Il L. I I. CKI
Stu., I tornis

_t/3-. Si' • /11"-47 • rill" • /
c

April 3.2, 1976
G. Martin Shepherd, Esquire
Presiding Officer
Trade Regulation Rule on
Hearing Aids

Federal Trade Commission
Washington, D. C. 20580

Dear Mr. Shepherd:

Re: Application for Compensation for Representation
in Proceedings on Regulation for the Hearing
Aid Industry

This is an application by the National Hearing Aid
Society ("NHAS") for $62,249 to permit continued partici-
pation in the FTC's pending rulemaking proceeding concerning
the hearing aid industry. This application is filed pursuant
to Section 57(h)(1) of the Federal Trade Commission Act and
Section 1.17 of the FTC's Rules of Practice.

I. NHAS Represents an Interest (i) Which Would Not 
Otherwise be Adequately Represented in This Proceeding, 
and (ii) Which is Necessary for a Fair Determination 
of the Rulemaking Proceeding Taken as a Whole. 

A. The NHAS Interest. 

While the FTC, the FDA, Congressional committees,
state legislatures and consumer groups are spending millions 
of dollars trying to prove that some hearing aid dealers
are or have been engaged in selling abuses, NHAS has worked
vigorously to build an ever improving force of competent
and reliable dealers to provide assistance for the hearing
handicapped. The NHAS membership, however, is comprised
almost entirely of small independent businessmen. As noted
in more detail hereinafter, membership dues have been
increased in each of the past three years. Special assess-
ments arso have been made to maintain as a viable organiza-
tion the only effective, progressive national organization
of hearing aid dealers. The massive commitments placed
upon NHAS by the never ending hearings and proceedings
have taxed NHAS and its membership to the limit. It
cannot survive at this pace. This may satisfy the few
who oppose this industry, but the public interest will
suffer as a result.

94-367 0 — 77 - 21
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The financial hardship imposed by these prolonged

proceedings against hearing aid dealers is exacerbated by

the fact that the Presiding Officer has recently recommended

substantial funding for the National Council of Senior

Citizens, an organization with an adversarial interest

which is clearly antagonistic to hearing aid dealers in

this proceeding. It would be unfair for the Commission to

discriminate against hearing aid dealers by only funding

a group which only intends to offer evidence in support

of the rule in a proceeding in which the Commission itself

is supposed to be representing the consumer.

Fundamental due process requires that the group against

whom massive regulation is being proposed must be given a

full opportunity to participate and respond to allegations

made against them. The simple right to appear and listen,

and have one representative speak or submit comments, is

inadequate. Attorneys must be present to cross-examine,

research is required, and witnesses must be made available--

all at great cost.

The FTC recently authorized $36,006 to the National

Council of Senior Citizens to participate and represent

consumers in this rulemaking proceeding (with a $10,000

additional sum pending, we understand). As Presiding

Officer, you have designated six groups, in addition to

the FTC staff, as "interested persons," two of which

represent consumer organizations. The FTC staff also

represents consumers—obviously they do not represent the

industry they propose to dismantle. Clinical audiologists

also are represented by the attorney for the American

Speech and Hearing Association ("ASFA"). ASHA has made

its position clear many times over--they see no substantive

role for the hearing aid dealer in the hearing health care

team.

The remaining groups include the medical profession,

the hearing aid manufacturers and the hearing aid dealers.

Of this group, clearly the medical profession does not,

and is not expected to, represent the interest of the

dealers. The manufacturers, hopefully, are concerned

about the plight of the dealers, but simple economics

suggests that manufacturers will find adequate distribu-

tional outlets for their products, regardless of what

happens to the economic viability of dealers if this rule

is promulgated in its present form. In particular, the
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right to cancel would directly and seriously harm hearing

aid dealers. As such, the interests of the dealers are

not represented by the manufacturers.

This leaves NHAS. The FTC cannot expect dealers to

try and come forward individually and adequately represent

an entire industry which varies from state to state. The

problems, for example, of dealers in rural states like

Kansas and Iowa differ from those of dealers in New York.

More importantly, hearing aid dealers are predominantly

highly competitive small proprietorships, distributed

throughout the nation. The average hearing aid dealer is

a small businessman with an annual income of approximately

$15,000. Without assistance such a "cottage industry"

cannot effectively represent its interest against the

forces of the Federal Government in a protracted proceeding.

Full and complete representation by NHAS, therefore,

is necessary if the FTC really wants a fair determination

of the issues raised by its proposed rule. Admittedly NHAS

opposes this rule, as well as the procedures currently being

utilized in connection with its promulgation. Nothing in

the FTC Act or Rules of Practice, however, suggests that

an interested person must support the FTC to qualify for

compensation.

In this regard, the National Hearing Aid Society

submits that its petition should be granted for the reason

that hearing aid dealers possess compelling interests in

the outcome of the proceeding. On the one hand hearing

aid dealers stand to suffer direct and severe adverse

effects if the proposed rule is adopted. Hearing aid

dealers as a group, unlike the,National Council of Senior

Citizens, possess a legal interest which is threatened

with destruction or injury by the proposed rule.

Secondly, the concerns of hearing aid dealers as a

group are close to the center of all factual controversy

surrounding the proposed rule. The Federal Trade Commission
the imrorLowe uf adjudication-

type procedures in order Lu assure an adequate record on

factual issues. The effective exercise of such rights

entails greater expense than stating on the record basic

views of a party, which may be done by interested persons

whose interests are not so directly threatened or which

lie further from the center of controversy.
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Similarly, unlike hearing aid dealers, neither ASHA
nor the medical profession stands to suffer injury to a
legal interest if the rule is adopted. Rather they stand
only to gain by the proposed rule. Thus, their need for
effective representation is substantially less than hearing
aid dealers, and their interest in the proceeding is
qualitatively different from that of NHAS.

Most importantly, however, NHAS believes that its
position with respect to the proposed rule is firmly
grounded in the public interest. NHAS does not oppose
lightly Federal Government action which is intended to
benefit the consumer. NHAS members, however, have invested
their lives and their livelihood in service to the hearing
impaired and cannot support regulations which are not
based on accurate information. A rule based on misinforma-
tion cannot serve the public interest.

The Presiding Officer and the Commission should also
consider the important contribution to the public interest
which would be achieved by effective representation of
hearing aid dealers in this proceeding. Major provisions
of the proposed rule, particularly the right to cancel,
constitute novel, if not revolutionary, approaches by the
Commission to consumer protection. Similarly, aspects of
the proposed rule, particularly the ad substantiation
standards and the right to cancel, constitute an effort
to set standards in the area of the delivery and use of
health care devices and services and in the area of pre-
market testing. The Commission has never regulated in
these delicate areas of the public interest before. At
the same time, such sweeping new authority is proposed for '
application primarily against hearing aid dealers, a small
industry comprised of thousands of sole proprietorships.
Therefore, it is of great public importance, as well as
of interest to NHAS, for the Presiding Officer and the
Commission to assure that hearing aid dealers as a group
are able fully to demonstrate the practical, legal and
policy implications of this proposed new approach. Because
others who may possess expertise in the delivery of health
care services are not threatened with direct injury to
their legal interests but rather stand to profit by the
rule, the representation of the public's interest in the
maintenance of a viable hearing aid delivery system is
left largely to hearing aid dealers.
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NHAS members are more experienced in hearing aids and
with hearing impaired persons than any other group of
people in this country, including the medical profession
and clinical audiology. NHAS is also concerned with the
continuous advances in knowledge and training of its
members and the elimination of those few whose primary
goal is not service to the hearing impaired.

NHAS continuously has sought to improve the standards
of care in the hearing health delivery system. While many
have criticized state licensing laws for not going far
enough, no one seriously questions the importance of
adequate licensing of hearing aid dealers. NHAS was a
leader in the development and recommendation of such laws--
a notable example of its constructive efforts to make
high standards of professional conduct universal. At
present 41 states have enacted licensing laws, all of
which prohibit certain acts, provide standards of entry
into the occupation, provide recourse to the public and
penalties for violations. Even before the FTC promulgated
its trade regulation rule, the National Hearing Aid Society
announced a Four-Point Consumer Protection Program which
in many respects goes beyond the protection afforded by
the FTC's proposed rule. The plan includes: (1) prior
medical clearance for first-time purchasers of hearing
aids, (2) trial rental-,purchase option, (3) consumer com-
plaint grievance procedures, and (4) continuing and
expanded educational opportunities for industry members
and prospective applicants for the industry. Only the
consumer grievance procedures have yet to be fully imple-
mented. NHAS has appointed Mr. Vincent Giglia, President
of the Philadelphia Hearing Aid Guild, as director of this
program. The Philadelphia Guild has developed a successful
local grievance procedure. NHAS has determined that
implementation of this Philadelphia program on a national
scale is the most immediately available program.

In sum, NHAS' interest in the proposed rule is direct,
immediate, and commensurate with the public interest.

B. Representation of NHAS is Necessary for a Fair 
Determination of the Rulemaking Proceeding 
Taken as a Whole.

Despite the overwhelming number of investigations
of the hearing aid industry at the federal, state and local
levels, the hearing aid industry represents only $150 million
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a year at the retail level. If such sales were attributable

to a single company, that company would not even make
Fortune's top 500 (Fortune, May 1975). In the past few
years there have been ccntinuing and increasingly vociferous
allegations with respect to unethical practices and mis-

conduct by the hearing aid industry. These allegations
have never been subjected to the test of cross-examination

or trial.

No other group in the country is more directly affected
by such allegations and by the Commission's proposed trade

regulation rule. The thousands of hearing aid dealers
stand to lose their businesses and reputations if such
allegations are permitted to go unchallenged by reason

of the inability of hearing aid dealers as a group to
fully participate in this rulemaking proceeding and contest

the proposed rule. The FTC has made allegations and pro-

vided the first forum within which hearing aid dealers

are given limited rights to meet these allegations head

on. It would be a miscarriage of justice were hearing aid
dealers as a group foreclosed from fully participating in

these extensive rulemaking proceedings as a result of

inadequate financial support. The fact that NHAS has been

the forefront of consumer protection and service to the

elderly is ignored. For example, while very few complaints

have ever been evidenced in any state or federal agency,

two consumer groups have sought to represent the interests

of consumers allegedly subjected to abuses. Even these
groups must advertise and solicit complaints. NHAS is
the only interested person in this proceeding representing

the overwhelming number of consumers who are satisfied 

with their hearing aid dealers and whose interest in an

efficient, competitive hearing said delivery system is now
threatened. The FDA received over 7,000 letters from
consumers endorsing the present hearing aid delivery system.

The FTC, while declining to index such letters, also has
received several thousand letters favorable to the hearing
aid dealers. With the compensation herein requested, NHAS
would seek to place special emphasis on the actual needs
of the hearing aid user through testimony of consumer
witnesses.

NHAS is also the only interested person in this pro-
ceeding attempting to proffer evidence as to the substantial
adverse economic impact which the proposed rule would
impose. In most cases, before promulgating harsh industry-
wide regulations federal agencies attempt to assess and
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quantify the economic effects of such regulation. Here
the Commission is proposing sweeping new controls, including
price fixing in a highly competitive business, with no
comprehensive economic evaluation of the impact of such
regulations on the consumer or on the delivery of health
care services.

NHAS is the one interested person herein with both the
economic incentive and the public concern to undertake such
an analysis, yet it lacks the funds necessary to do so.

NHAS is Unable to Effectively Participate in This 
Proceedin5 Because of the Costs Involved. 

The full participation of NHAS, as the representative
of some 3,600 retail dealers, is indispensable to a fair
hearing and a fair determination of the allegations con-
tained in this trade regulation rule. NHAS' Code of Ethics
and Four-Point Consumer Protection Program demonstrate its
interest and concern for hearing aid users. More impor-
tantly, NHAS members are the only body of individuals that
have actual experience with all persons affected by this
trade regulation rule, including the medical doctor, the
clinical audiologist, and the hearing aid user.

NHAS offers a national, state and local perspective
which the Commission, in the public interest, should fully
understand. NHAS has dealt directly with HEW, the FTC,
the VA and the Congress in conjunction with their evaluation
of hearing aids and the hearing aid delivery system. Its
state chapters are familiar with the various requirements
of state legislation affecting the hearing aid delivery
system, and its members reflect the entire spectre of the
American environment--from the' urban metropolitan centers
to the rural communities throughout the United States.
NHAS also is in possession of relevant facts, documents
and experience with respect to the issues the Commission
is attempting to address in this proposed trade regulation
rule.

It is clear that no other group--whether consumer,
manufacturer, medical, clinical audiologist or, indeed,
the FTC itself--can make a contribution equal to that of
NHAS. As detailed below, since competing demands have
forced NHAS to the brink of financial exhaustion, continued
participation in this proceeding in a manner which is
conducive to developing a full and adequate record is
becoming impossible.
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Effective representation in the hearings requires
testimony from several diverse kinds of witnesses, expert

and Lay, ranging from medical doctors to consumers, including
clinical audiologists, hearing aid dealers, representatives

of consumer advocate groups, the Better Business Bureau and
state licensing board participants. Contacting these
individuals, discussing with them the proposed rule and
gathering and presenting information on the role of the
hearing aid dealer and the assistance he provides to hearing
impaired persons is quite expansive. Once the search for

such witnesses is conducted and individuals are found who

are Willing to testify, additional time and expense is
required to assist in the preparation of testimony, arrange

for schedules and travel to the hearing, and pay for such
travel and lodging during the course of the hearing.

Obviously, no one can withstand the financial strength

of a federal agency once that agency determines to commit

the Weight of its authority and the funds from its budget

to dismember an industry. As previously noted, the hearing

aid industry is small in and of itself, but individual
dealers as a business generally make less than the FTC
attorneys in charge of this investigation. In contrast,

we have been advised that the resource commitment by the

FTC 10 Bureau of Consumer Protection in this hearing aid

trade regulation rule is surpassed by no other program or
litigation. While NHAS and the FTC may have different
concepts as to what is fair, it is clear that NHAS cannot

match the resource commitment of the FTC. Indeed, it is

now faced with the decision to terminate active participa-

tion in the rulemaking proceeding or face financial
exhaustion. This latter alternative, of course, will not

work to anyone's benefit--certainly not the consumer--

and presumably not even the Federal Trade Commission.
Without NHAS to assume the role of leadership among the
hearing aid dealers, the industry will fragment and con-
sumers will suffer irreparable harm.

NHAS would contemplate use of the funds in the following
respects:

1. Representation by attorneys. NHAS will use a
portion of the funds to defray legal expenses in connection

with its participation in the trade regulation rule pro-
ceedings. There is no substitute for legal representation

in these proceedings. Counsel would assist in preparation

of testimony by NHAS witnesses, as well as conduct cross-
examination on designated issues of fact. NHAS currently
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is employing the services of Timothy J. Waters, a member
of the law firm of Peabody, Rivlin, Lambert & Meyers in
Washington, D. C. Mr. Waters spent a number of years at
the FTC, including in the Office of the General Counsel,
as Assistant to the Director of the Bureau of Competition,
as an Attorney-Adviser to Chairman Miles W. Kirkpatrick,
and as Assistant to the Chairman under Kirkpatrick. Mr.
Waters is substantially familiar with FTC rulemaking pro-
ceedings and has been actively involved with FTC proceedings
since leaving the Commission in February 1973. Mr. Waters
has indicated that, if the fact of his previous representa-
tion of NHAS in connection with this proceeding in any way
biases or prejudices consideration of this application, he
will withdraw as counsel to NHAS.

In addition, attorneys and paralegals would assist in
analysis and review of the written comments, testimony and
post-record written comments to permit NHAS to respond to
the Presiding Officer's initial findings of fact and summary
of the record and to the staff report and recommendations
which arise from the hearings.

2. Economic impact. NHAS would contract with an
economist and an accounting firm to submit an expert
presentation with respect to the economic impact of the
proposed rule, particularly as it affects hearing aid
dealers' costs of doing business, the economic impact to
the consumer and the effect on the hearing aid delivery
system. Preliminary discussions in this regard have been
undertaken with Alexander Grant and Company and with Dr.
William McElroy, an econometrician at Georgetown University.
The lack of funds has to date prevented NHAS from obtaining
such expert analysis.

3. Audiologists. NHAS would anticipate requesting a
number of clinical audiologists to appear and testify. Most
of these witnesses would not charge fees for their testimony
but would require reimbursement for out-of-pocket expenses
in conjunction with their appearance. Testimony by clinical
audiologists is a critical issue in this proceeding. There
is substantial conflict among clinical audiologists with
respect to the issues raised by this proceeding, and a
full discussion of these conflicts is required if the Com-
mission is going to make a fair and adequate determination
with respect to their position. At present NHAS has
requested Herbert Rickenberg of Newark, New Jersey,
Richard Iliff of Overland Park, Kansas, and Jan Williams,
all Certified Clinical Audiologists, to testify.
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4. Medical testimony. Another area which has received

inadequate analysis thus far is, the position of medical

doctors, particularly otologists who are specialists in

hearing health care. Again, NHAS does not contemplate

payment of fees to these individuals, but out-of-pocket

expenses and travel costs must be reimbursed. At present,

Drs. Robert I. Oberhand, Richard M. Carter, James M.

Anthony, Sam Houston Sanders, and John W. Heisse, all

otolaryngologists, have agreed to.testify.

5. Consumer witnesses. Inadequate concern is being

placed upon the needs of the consumer in'this trade regula-

tion rule proceeding. The personal commitment, motivation

and psychological barriers of consumers to make the necessary

decision to purchase a hearing aid must be fully expressed

to the Commission. The importance of such testimony can

only be appreciated through presentation of witnesses--

written comments do not suffice in conveying the very real

need consumers place upon their hearing aid dealer. In

some instances, affidavits will be obtained where consumers

are unable to personally appear and testify.

6. Other witnesses. Assuming available funds, NHAS

also would seek to produce individual members of various

state licensing boards who could personally testify with

respect to the effectiveness of such boards and their

experiences in connection therewith. Representatives of

local and state and/or national Better Business Bureaus

or other complaint handling or receiving organizations

also would be contacted and requested to appear and testify

with respect to the absence of the alleged substantial

complaints in this industry.

III. Statement of Financial Position. 

A. Statement of Financial Condition. 

In view of the overwhelming commitments placed upon

NHAS in the past few years, both with respect to its on-

going business affairs on behalf of its members (i.e., trade

publications, seminars, etc.) and the never-ceasing series

of hearings by the federal and state governments, NHAS

has been forced to increase its dues in each of the past

three years, as well as make special assessment of its

membership in an effort to defray continuing expenses and

remain solvent. There simply is no provision in NHAS'
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budget for the cost of representation in the FTC's rule-
making proceeding, particularly when it is anticipated

that there will be no less than '60 days of hearings. NHAS

will continue to make payments to defray all of the costs

itemized below, but without the financial support of such
compensation it will not be in a position to freely

participate in the FTC proceeding.

B. Statement of Anticipated Expenses.

The following is an estimate of the costs involved
in preparing and presenting the proposed testimony, parti-

cipating in the examination of witnesses, collecting the
necessary additional information on hearing aid wearers,
and preparing post-hearing comments:

1. Expert witnesses.

(a) Fees for an econometrician to prepare and
present testimony and assist attorneys in preparation of

post-hearing comments (6 days at $145 per day). $ 870

(b)(1) Fees for economic survey of hearing aid

dealers and evaluation of the economic impact on dealers

and consumers of the right to cancel and fixed cancellation

charge, including evaluation of the market for "used"
hearing aids. Provision of expert witness for testimony

on results of economic survey. $30,000

(b)(2) Travel and lodging expenses for presentation

of results of economic survey of impact of rule on dealers

and consumers. $ 250

(c) Travel and lodging expenses for otolaryngologists.
(approx.) $ 1,000

(d) Travel and lodging expenses for clinical
audiologists. (approx.) $ 600

2. Information on consumer needs and experiences.

(a) Travel and lodging expenses for consumers
(hearing aid wearers representing the variety of socio-
economic and medical experiences). (approx.) $ 2,000
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(b) Travel and lodging expenses for hearing aid

dealers who represent the average hearing aid dealer as

to training and experience, and hearing aid dea
lers whose

clientele represents the variety of socio-economic and

medical groups from which hearing aid wearers are derived
.

(approx.) $ 2,000

(c) Travel and lodging expenses for members of

hearing aid licensing boards. (approx.) $ 400

3. Legal expenses (Items 3, 4 and 5). $31,129

(a) Fees for NHAS legal counsel:

(1) Timothy J. Waters, Partner: Peabody,

Rivlin, Lambert & Meyers ($27 per hour).

(2) Timothy L. Harker, Associate: Peabody,

Rivlin, Lambert & Meyers (former Assistant General Counsel,

EPA) ($25 per hour).

(b) Fees broken down as follows:

(1) 100 hours of additional preparation in

Washington, D. C. office prior to the hearings in Washington,

Chicago and San Francisco:

50 hours Mr. Harker $1,250

50 hours Mr. Waters $1,350

(2) 12 weeks of hearings in Washington,

D. C., Chicago, and San Francisco, with 10 hours of a

lawyer's time utilized during each hearing day for direct

testimony and cross-examination and for preparation for

next day's hearings:

Total 600 hours:

250 hours Mr. Waters' time to

supervise the NHAS effort;

prepare testimony and cross-

examination of witnesses:

350 hours Mr. Harker's time to

prepare testimony and cross-

examination:

$ 6,750

$ 8,750
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(3) 125 hours of post-hearing time to prepare
rebuttal submissions, review hearing record and prepare
written submissions to the Presiding Officer and to the
Commission in support of the position of hearing aid
dealers and wearers:

75 hours Mr. Harker $ 1,875
50 hours Mr. Waters $ 1,350

4. Legal assistant, secretarial and copying.

(a) 100 hours of research assistant time at
$10 per hour. $ 1,000

(b) Secretarial -- 150 hours at $6 per hour. $ 900

(c) Copying. (estimate) $ 1,500

Transcript of hearing. (estimate) $ 4,500

5. Travel and lodging for attorneys.

(a)(1) One attorney in Chicago for 20 days
($35 per day). $ 700

(a)(2) Round-trip air fare (coach) from
Washington, D. C. to Chicago. $ 136

(b)(1) One attorney in San Francisco for 20
days ($35 per day). 700

(b)(2) Round-trip air fare (coach) from
Washington, D. C. to San Francisco. 368

IV. Summary re Funding Petition. 

The interests of hearing aid dealers stand to be seriously
injured by the proposed trade regulation rule for the hearing
aid industry. Such injury would constitute a disservice to
an effective hearing aid delivery system and, ultimately,
to the hearing impaired. Hearing aid dealers can muster
substantial information and testimony which is necessary
if the interests of the hearing aid wearers and of hearing
aid dealers are to be effectively represented in this pro-
ceeding. Clearly, NHAS, on behalf of thousands of hearing
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aid dealers who competently service hundreds o
f thousands

of hearing aid wearers, should be permitted 
to continue

to represent these important interests. NHAS, the only

representative of such interests, has been s
trained to

its financial limit and can continue adequat
e representation

only if its petition herein is granted.

Respectfully submitted,

Anthony DiRcbcco
Executive Secretary
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FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

RUREAU OF
CONSUMER PROTECTION

Anthony Di Rocco, Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Livonia, Michigan 48152

JUL 2 o 1976

Re: Proposed Hearing Aid Industry Rule

Dear Mr. Di Rocco:

This is in response to your April 12, 1976 application
for compensation for your participation in the proposed
Hearing Aid Industry Rule. Your application was delivered
by N.H.A.S. to the Presiding Officer on April 20, 1976.

Pursuant to Section 1.17 of the Commission's Rules
of practice, I have determined that the National Hearing
Aid Society meets the criteria established by Section 16(h)
of the Federal Trade Commission Act, and have approved

___--your application for reimbursement in part of the reason-
able costs Of participation in this proceeding.

When an interested person seeks compensation to intro-
duce information into the rulemaking record, the statutory
criteria require certain findings based upon the whole
rulemaking record as it presently exists and upon what we
can responsibly expect to occur at the hearings. I must
determine, considering the whole record and the expected
representation at the hearings, that the interest for which
you speak will be inadequately represented. In particular,
I must decide that production of the further information
you propose to supply will be a substantial contribution to
a fair determination of the rule or any of its major issues.

L ation Igviechd :C.,
.--- 

';:cist213(t)o0OnTatlicgtnt=e(:sMeyaPPli-
,

As you may be aware from the staff report and subsequent
written submissions on this rule, the present record contains
considerable information submitted by hearing aid dealers.
In addition, the Presiding Officer has informed me that he
will not admit the survey to the record if the survey results
are delayed beyond the clusing of the record.
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The Federal Trade Commission will reimburse yo
ur organi-

zation for allowable costs as  defined in t
he attached budget.

The amounts claimed for actual reimbursement
 will be subject

to final audit for reasonableness and 
conformance to Federal

regulations by the Federal Trade Commission 
and the General

Accounting Office.

You will note that the amount authorized f
or attorneys

has been revised to reflect standard rates
 paid under this

program. Those rates are under review, and if they are

revised upward, consideration will be give
n to making the

new rates retroactive.

This authorization also excludes any time wh
ich was

expended prior to the filing of your applicati
on. As you

know, Rule 1.17 prohibits compensation for s
uch expenses.

The matter of compensation for the expense
s of preparing an

application is presently also' under review and
 if the rule

is amended to allow such expenses, conside
ration will be

given to making that change retroactive, as 
well.

You should keep in mind that, pursuant to the 
Commis-

sion's rules, payment is authorized only for t
he actual

cost of participation to your organization up 
to the maxi-

mum set forth in your approved budget. The figures set forth

in that budget for rates of compensation are m
aximums. If

your actual costs, including salary, benefit
s and overhead

attributable to any person are less, only th
e lesser amount

can be paid by the Commission.

Sincerely,

Margery 'Waxman Smith
Acting Director

Enclosure
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Anthony Di Rocco

National Hearing Aid Society

Budget*

For Participation in hearings,
Hearing Aid Industry proposed rule

Attachment

Legal Expenses**: Preparation, Participation,  Rebuttal 

Senior Attorney (Mr. Waters)

350 hrs @ $27/hr $9450

Assisting Attorney (Mr. Harker)

450 hrs @ $21/hr $9450

Research Assistant

100 hrs @ $9/hr $ 900

Secretarial Assistance

150 hrs @ $6/hr $ 900

Copying, xeroxing, and transcripts $6000

Travel and Per Diem for Attorneys 

Travel: 1 coach fare, Washington, D.C.
to Chicago and return. $ 136

1 coach fare, Washing'ton, D.C.
to San Francisco and return $ 368

Per Diem: 40 days @ $35/day $1400

Consultant

Econometrician, preparation &
representation assistance to
attorneys for post-hearing comment.
6 days @ $145/day $ 870

94-367 0 - 77 - 22
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Witnesses

Travel and per  diem

3 otolaryngologists and clinical
audiologists:

(1) travel
(coach fare or $.15/mile)

(2) per diem - Total 3 days of per diem
for 6 people @ $35/day/person

6 hearing aid wearers (consumers)

(1) travel
(coach fare or $.15/mile

(2) per diem - Total of 3 days'
per diem, 6 people @ $35/day/person

6 hearing aid dealers

(1) travel
(coach fare or $.15/mile

(2) per diem - total of 3 days'
per diem, 6 people @ $35/day/person

TOTAL 

$1000

$ 630

$1000

$ 630

$1000

$ 630

S34,364

*The total allowable amount below must be reduced by the total
amount of member contributions you will nave received between
April 20th, 1976 - the filing date - and the time you submit
your reimbursement claim. An affidavit attesting to the
number of contributions you will have received during
this time must accompany your claim.

**S27/hr is the hourly billable rate allowed for an attorney
with at least 10 years' experience. $21/hr is the hourly
billable rate allowed for an attorney with 5 to 10 years'
experience. You must supply the attorneys' resumes, as
well as the resume of the research assistant, when you
submit your justification for reimbursement. The attorneys
may not bill you at hourly rates in excess of these.
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(Letter referred to on p. 64.)

FEDERAL TRADE COMMISSION
WASHINGTON, D. C. 20580

IWREAU OF

LONSUN12:8 IntOTECIION

Anthony Di Rocco
Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Liwonia, Michigan 48152

Dear Mr. DiRocco:

2 OCT '076.

This is in response to your letter of August 4, 1976. 
in which you protested my making the maximum budget of
$34,,464 for your participation in the Hearing Aid rulemaking
proceedings conditional on two factors. I am sorry for the
delay in answering your letter. It was filed with your
application before I was able to read and respond to it.

Your first concern was that "the total allowable amount
must be reduced by the total amount of NHAS contributions."
You add that "this decision apparently is premised on the
mistaken assumption that the special assessment forwarded
to each of our members in 1976 was simply to cover legal
fees and other expenses in connection with our participation
in the FTC's rulemaking proceeding."

Actually the footnote attached to your budget to which
you refer states, "The total allowable amount below must
be reduced by the total amount of member contributions you
will have received between April 20th, 1976 - the filing
date - and the time you subiiit your reimbursement claim..."
It is true that I assumed that the speciasessment poll
you sent to your members on April 14th, 1976, and which you
enclosed with your application, was solely for costs of
participating at the FTC rulemaking proceeding. I enclose
a copy of that assessment poll for your reference.

When the Presiding Officer, Mr. Shepherd, wrote you
on April 26, 1976, he asked you for the results of this
poll. Such information would have aided in determining
"feasibility of contributions to the costs of participation
by individual representatives of the (NHAS) interest." See
Rules S 1.17 (C)(4)(iii).
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The applicable statute provides that compensation can

be awarded to those satisfying other criteria who are unable
effectively to participate in a rulemaking proceeding because

of inability to afford costs of making oral presentations,
conducting cross-examination, and making rebuttal submissions.
To the extent that you are able to afford such costs, I cannot,

of course, find that you would meet that criterion. Therefore,

as I understood that you had been polling your membership for

your participation costs incurred in this proceeding, I asked
that you subtract those contributions from the maximum amount
you would otherwise bill the compensation fund. Before I can
reconsider this decision, I  need some additional information.

You  must verify the amount_you_receim2d_in response to 
the April 14th, 197:6 poll for $100 contributions. Enclose '
any follow-up letters to your membership regarding this poll
Finally, detail how you allocated these particular contribu-
tions to purposes other than these proceedings.

Your secOnd concern was that your attorneys "not
NHAS at an hourly rate in excess of those identified in
the budget ($27 and $21 per hour respectively)." You
further state that "this proviso effectively precludes
any organization from retaining outside counsel in connec-
tion with its participation in an FTC rulemaking proceeding.
We know of no firm in the country that can sustain their
overhead and maintain their firm on a $27 hourly rate."

First, I want to let you know that these rates, based
oAas;TIL.allient comparabilLty rates for years of legal
experience, are consistent with the rates we have determined
to award each successful applicant for outside counsel. Of
the nearly $700,000 already obligated to these applicants,

a sizeable portion has gone to outside counsel at the rates
identical to those awarded to NHAS. The National Council
for Senior Citizens, for example, hired counsel at' $21 or

• $27 per hour, based on those same comparability rates, to
represent its interests in this rulemaking proceeding.

Second, NHAS had already retained the firm of Peabody,
Lambert & Meyers at $75 per hour to represent its interest
in this proceeding some time before it applied to the FTC
for compensation. Therefore, I determined it was necessary
to point out to you, in the approved budget, that your
paying legal counsel at rates exceeding our allowable rates
would violate the standard applied to, and used by, all
.other succ-egsfut-aggrrEdEf§.
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Please let your attorneys know, however, that they
may bill separately for secretarial help at $6 per hour,
and also for paralegal help. Customarily private attorneys'
hourly rates include these expenses.

I hope that I have answered the questions you raised
and that you understand my willingness to reconsider my
proviso that your approved budget be considered in light
of the response to your April 14, 1976 membership poll.

Sincerely,

Nargeryjwaxmafi Smith
Acting birector

Enclosure: Membership Poll
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(Letter referred to on p. 67.)

April 26, 1976

Anthony Dirzocco
rxecutive Secretary
National Fearing Aid Society

20301 ;11dd/el-salt
Livonia, Iiichigan 4E1152

Re: Request for Comoensation --- Proposed

Trade Regulation Rule for the Rearing

Aid Industry.

• 'Dear Mr. DiRocco:

This responds to your letter dated April 12, 
1976, which

was placed on nyddesk by special messenger on 
April 20, 1976.

The letter constitutes your association's "Ap
plication for

Compensation for epresentation in the above-noted proceeding.

I an anzious to (live this natter .oromot co
nsideration, but T

must advise that your letter does not *oroviae 
sufficient

information on w'faich a favorable recomtendation
 could be based.

Unfortunately, your request C07:?S at a late date 
in this

proceeding and it takes time to review and proc
ess such

natters. Also, application zsast be filed prior to the 
time

when the costs for which compensation is sought
 are incurred.

Nevertheless, for your careful review, there is en
closed an

excerpt of the relevant portion of the Comalissi
on's Procedures

and Rules of Practice (see Section 1.17). As you will note,

the Conmission is authorised to provide compensati
on for

certain costs of participation to any person who h
as or

represents an interest which would not otherwise b
e adequately

represented. This first reauirement will be difficult to

reconcile with your request since, in my best prof
essional

judgment, your association's interest has had what ou
st be

considered a::Iongst the finest representation available 
through

its counsel, Ti=othy J. Waters, Esa., of the law firm of

Peabody, Rivlin, Loyhert & neters. In addition, the public

record shows that individual dealers have presented v
oluminous

cor?ments.

In addition, a showing must be made, that those who are

compensated could not otherwise afford to pay the costs
 of

rnking oral presentations, conduting cross-e:,:amination, and

racking rebuttal submissions. • Verification of the assertion
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that your association will need financial assistance in order
to continua to participate is obviously necessary. Accordingly,
it is requested that you advise in detail of the association's
complete financial states including, but not limited to, all
details relating to all reserves, assets, income, potential
income, and actual, and scheduled outlays for the last (1975)
and current (1976) years. Also, please advise whether your
association is nonprofit, and what salaries and other
compensations are paid to its officers (in particular) and
employees (in general).

Please carefully consider and advise in detail with
regard to all of tha considerations noted under Subsections
1.17(c)(3), (4), and (6). Please give particular attention
to the feasibility, of contributions to the costs of
participation by individual representatives of the interest.
In this regard, advise in detail of any efforts rade to
solicit ccntributione from any and all .7:embers and nonmembere
(including dealers and others who share your interests, i.e.,Eanufacturers) and the results thereof. (Please document.)
Also, what other eeans of financing might be available?

einocco, I want to be quite candid with you. The
most difficult obstacle to overcome before a favorable
recomeendation can be rade on your apclieation for compen-
sation is, in my opinion, the presumption that a large number
of small businessmen should be capable of supporting your.
program to prevent approval of the pronosed Rule if they felt
the effort was truly in their best interests.

Upon receipt of the above-requested information, / will
process this naeter an rapidly as your response and my
current strenuous workload permit.

Sincerely,

G. Martin Shepherd
Presiding Officer

Enclosure

cc: Timothy J Waters, Esq.

CP:GMS:sms
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(Article referred to on p. 15, 20, and 65.)

AN OFFICIAL PUBLICATION OF THE
NATIONAL HEARING AID SOCIETY

r-41,71r-1-7:17.4rt-;‘,74r7r7kri51
!

5 I
• • • •• • • • 3

L: 1i.
Hearing Health Care Menaced

19-C Dirty Tricks Block
Chances for Fair Hearings

INDIGNATION FOLLOWED shock
as the FTC's schemes to compel ap-
proval of their proposed rules for the
hearing nd industry were uncov-
ered. News that the FTC is paying
the National Council of Senior Citi-
zens nearly $35,000 for cooperating
with.their schemes is the latest in a
long series of disclosures of FTC
maneuvers to impose these harsh
rules at any cost. Their efforts to dis-
credit the hearing aid industry in
order to justify the rules have in-
cluded initiation of phony .surveys
designed to deceive and trap hearing,
aid specialists, defacing public re-
cords to protect the identity of ac-
complices, and expenditure of huge
amounts of money to conduct an
"investigation, which they claimed
they had already made before the
rules were even propose4.
Sonic observers chum 'that these

are last-ditch desperate ploys of the
FTC to quiet Congressional critics
who have accused them of ineffec-
tiveness in consumer affairs. Others
say the FTC is using the hearing aid
industry fo set precedents for impos-
ing severe new regulation on the rest
of the business community.

lfany leading authorities in hear-
ing health care are vigorously oppos-
ing the FTC's proposed hearing aid
regulations cs overly restrictive. en
impediment to the flow of services to
the hearing impaired, and a ha-,ard
to good hea rblg health care. Chatters
for a .fair hearing of these ciew.s t-acm
slim however, as evidence (lei-undu-
lates about FTC dirk, tricks, at-
tempted cover-up, and hull headed
bias.

How the. FTC is
Concocting Evidence

IN THEIR STATEMENT printed in
the Federal Register, June 24, 1975,
the FTC claimed their harsh pro-
posed rules for the hearing aid indus-
try were based on -information com-
piled by the Commission's staff dur-
ing an extensive investigation of the
hearing aid industry,- and clain,ed f.o
have documents to prove thAr the
hearing aid fie!d was abusing con-
sumers. Examination of their files left
this claim unsupported.
Instead, the files poured out a stor).'

of a long chain of surreptitious activ-
ity on the part of FTC to concoct the
evidence which they claimed they al-

SPRING, 1976 55



ready had. Then, to cover their
tracks, they defaced records to hide
the identity of their accomplices.
However, enough names were
missed by the razor blade to show
that various members of the Ameri-
can Speech and Hearing Association
were heavily involved.

U.S. Department of Justice
Investigating AS HA

The business practices of the
American Speech and Hearing As-
sociation are currently under inves-
tigation by the Antitrust Division of
the U.S. Department of Justice. The
National Hearing Aid Society filed a
brief with the FTC outlining the pro-
cedure by which a limited number of

• clinical audiologists seek to unlaw-
fully eliminate the hearing aid
specialist as a competitive threat to
their own monopoly on the sale of
hearing aids in the United States.
This showed that a concerted, well-
planned, nationwide program of dis-
paragement of hearing aid specialists
occurred, • contrary to FTC regula-
tions which consider disparagement
ofa competitor as unfair competition.

Yet, such disparagement of hearing
aid specialists by clinical au-
diologists was evidently encouraged
by the FTC.

Volunteers Coached in Deception
One of the early documents uncov-

ered showed how volunteers were
instructed to pretend a hearing loss,
in order to deceive a hearing aid
specialist. This script said, "The ma-
jority of dealers have neither the
training or the proper equipment to
adequately test a client's hearing.
Most dealers sell hearing aids
primarily to make money, thus, they
are highly motivated to sell ... We
need a team of ten volunteers for this
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study. You will first be tested by an
audiologist. Later, you will make two
comparative visits to hearing aid
dealers and data will be evaluated
from there ... As far as you and the
dealer are concerned, you are there
for your own benefit and not as a par-
ticipant in a survey. When asked
about your hearing you might say 'it
isn't as you feel it should be.' or
'others have been complaining that
you don't hear them,' or 'you play the
TV too loudly,' or 'you don't hear the
phone ring or a knock at the door and
you are concerned about this.'
Records show that the FTC placed

phone call after phone call to get this
survey underway.
The National Hearing Aid Society

has photocopies of handwritten notes
obtained from the FTC, recording
telephone contacts about the survey.
The following are. typical. "(Name
deleted) (9/25/75, 5:51 p.m.) agenda
— test subj. w/normal hrg. to all (de-
leted) dealers? — he will ck ‘v/his
people and get back to me." Or
"(name deleted) (9/27/75, 5:27 pan.1
— agenda — test subjects (winorm.
hrg.) to all (deleted) ha. dealers —
busy, will call me tomorrow."
(9/30/75, 11:18 a.m.) — he will think
on this and get back to me." Or.
(name deleted) (10/6/75, 5:30 p.m.)
no answer, agenda-test subjects
w/normal big. to all dealers in (de-
leted) area. (10/7/75, 11:05 a.m.) Ift.
msg. to call me collect ... (10/7/75,
1:45 p.m.) — he will do such a
study."
The quantity of such memos indi-

cPtes that the FTC was making a
headlong effort to find people to par-
ticipate.. When NHAS protested,
FTC memo initialed by Steven D.
Newburg-Rinn and dated 11/24/75
said the survey was being discon-
tinued since industry knowledge

AUDECIBEL
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UNITED STATES GOVERNMENT

Memorandum
Hearing Aid File

FROM : William J. Baer

SUBJECT:

tik

Discontinuance of Survey of Hearing
Aid Retailers

was unable to obtain the cooperation of

and they felt that there was an element

DATE: December 8, 1575

ndicated that he

students. He

of sneakiness in

the activity and they preferred not to engage in the testing.

He agreed to discontinue his efforts.

Buj U.S. Saving: Bonk Regular!, on the Faxon Saving: Plan

about it would -invalidate the survey
results.- He claimed that they had
called all persons who had been con-
tacted initially to ask them to discon-
tinue their efforts.
However, the FTC files tell

another story. They show that the
survey had NOT been discontinued
at the time Mr. Newburg-Rinn wrote
the memo, and was very much alive
even in December. One senior citi-
zens group, which is being paid
$34,926, actually conducted such
surveys, and is being prominently
featured at hearings. However, many
of the fake -surveys- failed because
FTC contacts had difficulty in getting
volunteeis, who recognized its ille-
gality and immorality.
A memo dated December 8, 1975,

said, -Finally, (name deleted) indi-

SPRING,1976.

cated that he had made a very limited
effort to obtain cooperation and had
not had much success, He indicated a
willingness to redouble his efforts to
obtain volunteers to participate in the
test, but agreed to hold off on any
such renewed effort until hearing
from us again.- Another memo bear-
ing the December 8th date shows
that the FTC was maintaining con-
tinuing contact with persons who
were conducting surveys. "(Name
deleted) of Idaho indicated that she
had layed the groundwork for her
survey — a survey that would en-
compass the Amnes and the Des
Moines, Iowa area, as well as the
Western Illinois area. She plans to
obtain ten volunteers, test theM for
acceptable hearing, and have them
visit the dealers in the Des

. 57
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Moines/Amnes/Western Illinois
areas. She was strongly interested in
continuing her efforts. I.in formed her
that, while we discouraged such ef-
forts because of the fear of survey
bias, she was free if she wished to
continue her efforts. And,! requested
that she keep in contact with us on
her plans. She recommended that we
contact (Name deleted) who had
supervised an earlier PIRG survey
.." (Misspellings same as in origi-
nal).
NHAS asked the FTC to supply the

names and addresses of those con-
tacted. On January 19, 1976, Charles
A. Tobin, Secretary of the Federal
Trade Commission, notified NHAS
legal counsel that the "names and
addresses of persons contacted in
connection with the survey would
continue to be withheld because
their release would constitute an
unwarranted invasion of personal
privacy or would reveal the identity
of confidential sources." Mr. Tobin
also said that other information,
which is relevant to the FTC's hear-
ings on the proposed rules, would be
withheld "because they are inves-
tigatory records, compiled for law en-
forcement purposes." NHAS legal
counsel appealed this decision on
Febniary 18, 1976, fully document-

5111

ing the illegality of failure to disclose
such pertinent information. Denial of
these important facts circumvents the
intentions of the Freedom of Infor-
mation Act, which ‘vas designed to
prevent exactly this kind of abuse of
power.
Many other records have been

similarly defaced. In at least one case
when the author of a letter said some-
thing complimentary about the hear-
ing aid industry, that was marked for
deletion, so that only disparaging
comments would remain.

Volunteers Refuse
Because of "Sneakiness"

The record does show that the in-
tegrity of the American people acted
as a control on this monstrous project
of. the FTC. "(Name deleted) indi-
cated that he was unable to obtain the
cooperation of students. He and they
felt that there was an element or
sneakiness in the activity and they
preferred not to engage in the testing.
He agreed to discontinue his efforts."
"The possibility of conducting the
survey was discussed with the De-
partment Chairman and University
Attorney. They were skeptical of the
survey because being a State univer-
sity they could upset the State legis-
lature. The situation was too touchy."

AUDECIBEL
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"(Name deleted) had yet to begin
any survey .activities. He indicated
that a law suit by Sears against a TV
recorder in the area who tried a simi-
lar tactic with automobile repair, had
frikhtened most of his potential vol-
unteers. He expressed reluctance to
continue, I advised him to hold off on
any further activities until he hears
from us again."
"Telephone conversation with

(name deleted.) The local Depart-
ment of jusiice and consumer protec-
tion people were contacted to help
set up survey. During meetings con-
cerning the survey, implications of
entrapment were discussed and it
was agreed that the survey should not
be conducted.-

Clinical Audiologists Involved
Clinical audiologists were promi-

nent among those few names which
got overlooked for eradiction. Memos
showed that a person whose name
had been deleted recommended to
the FTC that they contact a named
member of the Northern California
PIRG, or, if not available, a certified
member of ASHA associated with the
San Francisco Hearing Society. This

SPRING, 1976

memo once again emphasizes the
"hand in glove- relationship be-
tween ASHA members and the Pub-
lic Interest Research Groups. PIRG
has played a major role in degrading
hearing aid specialists by distortions
and falsehoods and clinical au-
diologists are known to have advised
with some of their studies. Another
memo reflects this alliance again.
-(Name deleted) indicated that she
had layed the groundwork for her
survey... She recommended that we
contact (a named person of Logan,
Utah) who had supervised an earlier
PIRG survey."
Another memo, signed by this per-

son, shows that she was indeed con-
tacted, and supplied us,?ful informa-
tion. Her letter dated October 16,
1975, bearing the letterhead of Utah
State University, Department of
Sociology, says, "Dear Mr. Hatchl, I
still have not received the materials I
needed from .Iowa to prepare a full
comment for you. By now, it may be
too late; I hope not. Enclosed are the
names of people who might help you.
I hope to have a complete comment
to you just as soon as I get the original
survey forms.- She enclosed a list of

59



-/

(9A/

345

-a 23e—

• "

people who might hello, Munes of
four clinical audiologklo, who are
members of ASHA, fni her list.
ASHA shrugs oil the Iwo, mg aid

industry's claims of. ',tie:piracy by
clinical audiologists In eliminate
hearing aid specialist "time-
worn." However, to dmo, the Na-
tional Hearing Aid Socteti has re-
ceived no denial from ASI IA that
such a conspiracy is

It would be hard to mil 'kite the
strange -occurrences to onicidonce.
A clinical atidiolowst ho is a
member of ASHA, was a panl consul-
tant to the FTC. The subse-
quently wrote seven- titles for the
hearing aid industry, which one con-
sumer writer said would itlave it in a
"straitjacket." The V IV Initiated
phony surveys, and wpartsntly
sought cooperation En 'bb Inlical au-
diologists and °Owls t.• nuplement

them.
Now, one group w Inch :ictually

conducted such stirve s is Ist.ing paid

to.

handsomely to testify at the FTC
hearings. The National Council of
Senior Citizens (NCSC) conducted

• their surveys in two cities — Long
Beach, California and Washington.
D.C., following the methods su..*-
gested by FTC, and previously used
by consumer groups which used clin-
ical audiologists as "advisors."
These "surveys" were submitted

to the FTC on December 3, 1975, ten
days after Steven Newburg-Rinn
wrote National Hearing Aid Society
attorneys that the surveys had bef:u
discontinued through fear of "survey
bias." Now the FTC plans to
capitalize on the surveys, no matter
how biased, by paying the NCSC to
present findings at the FTC hearings.

"Cover Story" Used to Deceive
A memorandum by Russell Hatch!.

FTC agent, dated October 20, 1975,
recorded a telephone conversation
about the Long Beach study. Al-
though memo which is in the FTC

AUDECIBEL
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Listen! I hear the ice cream man, grandpal.. .GRANDPA?...

rt,

Ray-O-Vac !enables are
aged before shipping to
uncover any undetected
imperfections. That's
the start of Ray-O•Vac

You can help when impaired hearing keeps a • reliability for you.

grandfather on the outside of life's sweeter •

moments. When you fit a tiny hearing aid
comfortably and naturally, and recommend
the reliable battery that works tirelessly in obscurity, — -----

he's "back in the family." "Alive" to a grandson's piping voice and youtnk:l

exuberance, so that the ice cream wagon will never pass unheard.
Ray-O-Vac Division,  
ESB Incorporated. F51  another Powerful Idea from
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files included the names of the par-
ticipants, they have been deleted
here for publication purposes. "Ms. A
and Ms. B discussed the results of the
survey of Long Beach hearing aid
dealers they conducted over a period
of four consecutive days in October,
1975 at my suggestion. The survey
was supervised by Ms. A. Ms. B was
the test subject. She was the first
tested by an audiology clinic and
found to have normal hearing. This
confirmed her own and Ms. A's opin-
ion of her hearing. Ms. B then visit-
ing all 14 of the hearing aid dealers in
Long Beach, to determine whether
they would recommend that she buy
a hearing aid. Her 'cover story' was
that while she didn't think she had a
hearing problem her husband did
 "(Emphasis. added.)
A summary of the Long Beach sur-

vey, which Ms. A transmitted to the
FTC approximately December 3,
1975, said "Over a four day period
10/14 - 10/17/75, I visited 14 hearing
aid centers in the City of Long Beach
and asked to be tested claiming that
although I did not personally feel I
had a hearing problem, my daughter
and grandchildren often commented
that .1 was not hearing normal con-
versations.- (Emphasis added.)
The survey methods of the

Washington, D.C. study were also
described. Here, they claim that per-
sons were instructed not to give any
misleading information. But, in view
of previous discussion of "cover
stories" and evidence of "scripts" to
coach volunteers in deception, that is
questionable.
"The NCSC survey of hearing aid

dealers was conducted during the
summer of 1975. Fer the final survey
results, eight volunteers, five men
and three women ranging in age from
19 to 72, participated as potential

62

'customers.' In all, they made a total
of fifteen inquiries to the eight hear-
ing aid dealers located in the District
of Columbia. Every dealer but one
was contacted at least twice. Prior to
visiting the hearing aid dealers, the
volunteers were given informational
materials to read, and were in-
structed not to give any misleading
information."

FTC Grants NCSC S34,926!
Now, the FTC is rewarding the

NCSC handsomely for their coopera-
tion, with a fat grant of S34,926. This
will pay legal fees, buy witnesses,
and provide for newspaper advertis-
ing to try to locate elderly people dis-
satisfied with their hearing aids. Al-
though the NCSC originally applied
for only 810,100, the FTC ex entually
tripled that amount. The NCSC made -
their position clear. Their application
for the money talks about "reform-
ing" the hearing aid industry and
cites their "insight into the preva-
lence of selling abuses by hearing aid
dealers." Their original application
said they planned to pay a clinical
audiologist 8145.00 a day to testify
about "the advisability of requiring
disclosure of the existence and role of -
clinical audiologists in the
diagnosing and treatment of bearing
impairments prior to hearing aid sale
and the advisability of requiring an
audiological evaluation prior to hear-
ing aid sale." This is the ASHA party I
line, which would create jobs for
clinical audiologists. With this con-
cept, they can intrude both into the
medical profession in "diagnosis"
and "treatment" and into the hearim:
aid field, with involvement in e'ery
hearing aid sale. The FTC conkl
have saved the fees this clinical_ au-
diologist is charging, because some
might have been willing to pay the ...f.

AUDECIBEL
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FTC for the opportunity. (For a corn- Here's a complete listing of the
pletc report On ASIIA intrusions into NCSC anticipated expenditures, as it
medical pnictice, see A u(lecibel, appeared on their second applica-
Winter, 1976, and this issue.) . tion:

a. Expert Witnesses
(1) Fees for the National Council's legal project staff

David Marlin, Director of LRSE (180 hours at $27 per hour)
120 hours to attend the hearing in $3,240
the District of Columbia, present •
testimony and cross-examine other witnesses
60 hours to supervise the NCSC $1,620
effort, prepare testimony and
prepare to cross-examine other witnesses

Staff Attorney, LRSE (375 hours at $21 per hour)
100 hours to assist in preparation $2,100
of the testimony and the cross-
examination and attend part or the hearings
100 hours to analyze state hearing $2,100
aid laws and practices to show need
for federal regulations •
75 hours to coordinate and assist $1,575

• in preparation of the testimony of other witnesses
100 hours to prepare post-record $2,100
written comments

Legal Research Assistant, LRSE $1,000
(100 hours at $10 per hour)
Secretary $900
(150 hours at $6 per hour)

(2) Fee for gerontologist to prepare $435
and present testimony (3 days at 8145 per day)

(3) Fee for economist to prepare and present $725
testimony, and assist attorneys in
presentation of post-record comments
(5 days at 8145 per day)

(4) Fee for audiologist to prepare and $435
present testimony, and assist attorneys
in preparation of post-record comments
(3 days at $145 per day

(5) Fee for otolaryngologist to prepare $435
and present testimony, and assist attorneys
in preparation of post-
record comments ( 3 days at 8145 per day)

(6) Fee for state legistative advocate to S435
prepare and present testimony (3 days at 8145 per day)

b. Information on Consumer Experiences
(1) Collection of Affidavits

$4,860

S7,875

$1,900

82,465

SPRING,1976. 63
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(a) Fees for one attorney in Boston and $13,500
one in Miami to prepare 45 consumer

affidavits (5 hours for each affidavit;
225 in each city - 450 hours at $30 per hour)

(b) Cost of typing consumer affidavits $270
(45 hours of secretarial time at $6 per hour)

(c) Travel for NCSC staff attorney to
each city to review and collect affidavits.
Travel $276
D.C. - Boston - D.C.
D.C. - Miami - D.C.
Expenses $60
(2 days at $30 per day)

(d) Cost of newspaper advertisement $150 $14,256
and other use of media

(2) Presentation of 10 consumer Witnesses
(a) Fee for attorney assistance in $810

preparation for testimony and cross-examination
(3 hours of attorney time for each
witness - 30 hours at $27 per hour

(b) Travel
5 witnesses Boston - D.C. - $510
Boston ($102 per round trip)
5 witnesses Miami - D.C. - $870
Miami (S174 per round trip)

(c) Expenses
One day each at S30 per day $300 52,490

(3) Collection of Nursing Home Information
(a) Fee for attorney to visit one $540

nursing home in Boston and one
in Miami (10 hours each at $27 per hour)

(b) Fee for attorney to prepare information gathered
• in nursing home (10 hours each at $27 per hour) S540 81,080

Total Reimbursement Sought

The FTC hearings, which are sup-
posed to be a -fair and impartial- re-
view of the facts, have taken on the
aura of a prosecution or an inquisi-
tion. Having prejudged the hearing
aid industry as gu,ilty of enormous
consumer abuse, they have used any
means, fair or foul, to make the evi-
dence fit their prejudices.
Despite NHAS appeals for relief,

64

534,926

the staff stoutly defends their actions.
In a letter from an Acting Director of -
the FTC, dated March 2, 1976, she
said, -I do not believe ... that you
have in any way demonstrated
wrongdoing on the staffs part.- (Em-
phasis added.)
How can they ignore the evidenct•

contained in their own files? How
immoral and illegal must actions be
to establish that "wrongdoing- has
occurred?

AUDEC1BEL
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Supplemental Material Submitted by Mr. Lee

NATIONAL HEARINGAIDSOCIETY
20361 MIDDLEBELT • LIVONIA, MICHIGAN 48152 • TELEPHONE: (313) 478-2610

Executive Secsaury:

ANTHONY DiROCCO

OFFICERS owl GOVERNOR.

St. L. FORTNER

ViooPreador
Al., II. ROTH

Sorreury-Tromorort

DONALD E. GALLOIVAY
li.telvorr. New Yoh

Lep' Carmel:

RICHARD A. KITCH
Detroit, 114Whirst

GOVERNORS:

A F MONK

Norther Goer

DONALD E. GALLOWAY
Rocherer. New York

Genteel Ert Coor

Souther
HARLAN S. CATO. Jr.

Control Ert
RICHARD L. CLARK. Jr
Cletelend. Ohio

Stormer
MA RYI.ENE FRESHLE1
Moroi, Arixoto

Central

DoWAYNE TREMMEL

Neethwoot
JACK GLASGOW
&odder. Colo.

Par.

FLOID E. LIR POT

Coressar.a.L•orge
MARVIN H. PIGG

September 8, 1977

Subcommittee on Administrative
Prectices and Procedures

Committee on the Judiciary
162 Russell Building
United States Senate
Washington, D.C. 20510

Attn: Ms. Betty Davis, Chief Clerk

Dear Ms. Davis:

We have reviewed the testimony given before the Subcommittee by
Margery Waxman Smith and other staff members of the Federal Trade
Commission on June 21, 1977. We find certain statements made
with reference to our application for funding to be inconsistent
with the facts as we know them.

On page 66 Ms. Smith testified that we failed to advise the Commission
that the proceeds of our special assessment were intended for
Society activities other than participation in the FTC rulemaking
proceeding. In order that your record reflect, as accurately as
possible, the true facts in our frustrating experience with the
FTC staff, I am enclosing a Xerox copy of all the correspondence
between the Society and the Commission relating to our application
for funds. You will note in our letter of August 4, 1976 addressed
to Ms. Smith we went into great detail concerning the many demands
on our limited financial resources.

On June 8, 1977 we received a request from the Administrative Confer-
ence of the United States to respond to a series of questions on
our experiences with the FTC relating to our application for funding.
We are attaching a copy of the letter we received and a copy of our
reply. All of this material is pertinent to the treatment we received
from the FTC on our application for funding.

We very much appreciate your prompt response to our request for a
copy of the transcript for June 21, 1977. I trust the attached
material will serve a productive purpose and thank you for the
opportunity to supply it.

RWL:rl

Enc: per attached list.

C r yours,

Lt. e
Director of Governmental Relations
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List of attachments to September 8, 1977 letter to the Subcommittee on Administr-
ative Practice and Procedure, Committee on the Judiciary, United States Senate.

1. Letter of April 12, 1976 to G. Martin Shepherd from Anthony DiRocco.

2. Letter of April 26, 1976 to Anthony DiRocco from G. Martin Shepherd.

3. Letter of May 40 1976 to G. Martin Shepherd from Anthony DiRocco.

4. Letter of July 20, 1976 to Anthony DiRocco from Margery Waxman Smith.

5. Letter of August 4, 1976 to Margery Waxman Smith from Anthony DiRocco.

6. Letter of October 29, 1976 to Anthony DiRocco from Margery Waxman Smith.

7. Letter of January 25, 1977 to Margery Waxman Smith from Anthony DiRocco,
and the reply dated February 18, 1977.

8. Letter of June 8, 1977 to Anthony DiRocco from Jamie Bennett, and the
reply dated August 22, 1977.
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( Attachment 1)

NATIONALH EARINGA I DS OCIETY
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OFFICERS and GOVERNORS

IPAuldirat
MARVIN H PI.
CoLorado SprtnEs. Colo.

VieuProsulenE
POISERT W. LEE
Caner/and Park. lkanku

Lostory•Treasursr.
A. E. LFONAILDI
EL Myers. ,

LAO Cour.
RICHARD A. KITCH
Detroit. Mulligan

GOVERNORS:
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E MONA

Wrernp”. Nauru,

lEattraul Cour
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&ranter. Ann, York
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Sunilunat
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SAYLENE FRESHLEY

norm, Aral..
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DkIWAYNE TREMMEL
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RORERT W. LL E
Overland Park. Kant.

Pr.
THORNTON K SHAW
Seutle, Wureniton

Gommarve-Law
1C6EPH C LUCKE
Mari. Nor.

April 32, 1976
G. Martin Shepherd, Esquire
Presiding Officer
Trade Regulation Rule on
Hearing Aids

Federal Trade Commission
Wa3hington, D. C. 20580

Dear Mr. Shepherd:

Re. Application for Compensation for Representation
in Proceedings on Regulation for the Hearing
Aid Industry

This is an application by the National Hearing Aid
Society ("NHAS") for $68,249 to permit continued partici-
pation in the FTC's pending rulemaking proceeding concerning
the hearing aid industry. This application is filed pursuant
to Section 57(h)(1) of the Federal Trade Commission Act and
Section 1.17 of the FTC's Rules of Practice.

I. MIAS Represents an Interest (i) Which Would Not 
Otherwise be Adeguately Represented in This Proceeding, 
and (ii) Which is Necessary for a Fair Determination 
of the Rulemaking Proceeding .Taken as a Whole. 

A. The NHAS Interest. 

While the FTC, the FDA, Congressional committees,
state legislatures and consumer groups are spending millions 
of dollars trying to prove that some hearing aid dealers
are or have been engaged in selling abuses, NHAS has worked
vigorously to build an ever improving force of competent
and reliable dealers to provide assistance for the hearing
handicapped. The NHAS membership, however, is comprised
almost entirely of small independent businessmen. As hoted
in more detail hereinafter, membership dues have been
increased in each of the past three veers. Special assess-
ments also have been made to maintain as a viable organiza-
tion the only effective, Progressive national organization
of hearing aid dealers. The massive commitments placed
upon NHAS by the never ending hearings and proceedings
have taxed NHAS and its membership to the limit. It
cannot survive at this pace. This may satisfy the few
who oppose this industry, but the public interest will
suffer as a result.
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The financial hardship imposed by these prolonged
proceedings against hearing aid dealers is exacerbated by
the fact that the Presiding Officer has recently recommended
substantial funding for the National Council of Senior
Citizens, an organization with an adversarial interest
which is clearly antagonistic to hearing aid dealers in
this proceeding. It would be unfair for the Commission to
discriminate against hearing aid dealers by only funding
a group which only intends to offer evidence in support
of the rule in a proceeding in which the Commission itself
is supposed to be representing the consumer.

Fundamental due process requires that the group against
whom massive regulation is being proposed must. be given a
full opportunity to participate and respond to allegations
made against them. The simple right to appear and listen,
and have one representative speak or submit comments, is
inadequate. Attorneys must be present to cross-examine,
research is required, and witnesses must be made available--
a14. at great cost.

The FTC recently authorized $36,006 to the National
Council of Senior Citizens to participate and represent
consumers in this rulemaking proceeding (with a $10,000
additional sum pending, we understand). As Presiding
Officer, you have designated six groups, in addition to
the FTC staff, as "interested persons," two of which
represent consumer organizations. The FTC staff also
represents consumers--obviously they do not represent the
industry they propose to dismantle. Clinical audiologists
also are represented by the attorney for the American
Speech and Hearing Association ("ASPA"). ASHA has made
its position clear many times over--they see no substantive
role for the hearing aid dealer in the hearing health care
team.

The remaining groups include the medical profession,
the hearing aid manufacturers and the hearing aid dealers.
Of this group, clearly the medical profession does not,
and is not expected to, represent the interest of the
dealers. The manufacturers, hopefully, are concerned
about the plight of the dealers, but simple economics
suggests that manufacturers will find adequate distribu-
tional outlets for their products, regardless of what
happens to the eccnomic viability of dealers if this rule
is promulgated in its present form. In particular, the
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right to cancel would directly and seriously harm hearing
aid dealers. As such, the interests of the dealers are
not represented by the manufacturers.

This leaves NHAS. The FTC cannot expect dealers to
try and come forward individually and adequately represent
an entire industry which varies from state to state. The
problems, for example, of dealers in rural states like
Kansas and Iowa differ from those of dealers in New York.
More importantly, hearing aid dealers are predominantly
highly competitive small proprietorships, distributed
throughout the nation. The average hearing aid dealer is
a small businessman witn an annual income of approximately
$15,000. Without assistance such a "cottage industry"
cannot effectively represent its interest against the
forces of the Federal Government in a protracted proceeding.

Full and complete representation by NHAS, therefore,
is) necessary if the FTC really wants a fair determination
of the issues raised by its proposed rule. Admittedly NHAS
opposes this rule, as well as the procedures currently being
utilized in connection with its promulgation. Nothing in
the FTC Act or Rules of Practice, however, suggests that
an interested person must support the FTC to qualify for
compensation.

In this regard, the.National Hearing Aid Society
submits that its petition should be granted for the reason
that hearing aid dealers possess compelling interests in
the outcome of the proceeding. On the one hand hearing
aid dealers stand to suffer direct and severe adverse
effects if the proposed rule is adopted. Hearing aid
dealers as a group, unlike the National Council of Senior
Citizens, possess a legal interest which is threatened
with destruction or injury by the proposed rule.

Secondly, the concerns of hearing aid dealers as a
group are close to the center of all factual controversy
surrounding the proposed rule. The Federal Trade Commission
Act, as amended, recognizes the importance of adjudication-
type procedures in order to assure an adequate record on
factual issues. The effective exercise of such rights
entails greater expense than stating on the record basic
views of a party, which may be done by interested persons
whose interests are not so directly threatened or which
lie further from the center of controversy.
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Similarly, unlike hearing aid dealers, neither ASHA
nor the medical profession stands to suffer injury to a
legal interest if the rule is adopted. Rather they stand
only to gain by the proposed rule. Thus, their need for
effective representation is substantially less than hearing
aid dealers, and their interest in the proceeding is
qualitatively different from that of NHAS.

Most importantly, however, NHAS believes that its
position with respect to the proposed rule is firmly
grounded in the public interest. NHAS does not oppose
lightly Federal Government action which is intended to
benefit the consumer. NHAS members, however, have invested
their lives and their livelihood in service to the hearing
Impaired and cannot suppert regulations which are not
based on accurate information. A rule based on misinforma-
tion cannot serve the public interest.

The Presiding Officer and the Commission should also
consider the important contribution to the public interest
which would be achieved by effective representation of
hearing aid dealers in this proceeding. Major provisions
of the proposed rule, particularly the right to cancel,
constitute novel, if not revolutionary, approaches by the
Commission to consumer protection. Similarly, aspects of
the proposed rule, particularly the ad substantiation
standards and the right to cancel, constitute an effort
to set standards in the area of the delivery and use of
health care devices and services and in the area of pre-
market testing. The Commission has never regulated in
these delicate areas of the public interest before. At
the same time, such sweeping new authority is proposed for
application primarily against hearing aid dealers, a small
industry comprised of thousands of sole proprietorships.
Therefore, it is of great public importance, as well as
of interest to NHAS, for the Presiding Officer and the
Commission to assure that hearing aid dealers as a group
are able fully to demonstrate the practical, legal and
policy implications of this proposed new approach. Because
others who may possess expertise in the delivery of health
care services are not threatened with direct injury to
their legal interests but rather stand to profit by the
rule, the representation of the public's interest in the
maintenance of a viable hearing aid delivery system is
left largely to hearing aid dealers.
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NHAS members are more experienced in hearing aids and
with hearing impaired persons than any other group of
people in this country, including the medical profession
and clinical audiology. NHAS is also concerned with the
continuous advances in knowledge and training of its
members and the elimination of those few whose primary
goal is not service to the hearing impaired.

NHAS continuously has sought to improve the standards
of care in the hearing health delivery system. While many
have criticized state licensing laws for not going far
enough, no one seriously questions the importance of
adequate licensing of hearing aid dealers. NHAS was a
leader in the development and recommendation of such laws--
a notable example of its constructive efforts to make
high standards of professional conduct universal. At
present 41 states have enacted licensing laws, all of
which prohibit certain acts, provide standards of entry
into the occupation, provide recourse to the public and
penalties for violations. Even before the FTC promulgated
its trade regulation rule, the National Hearing Aid Society
announced a Four-Point Consumer Protection Program which
in many respects goes beyond the protection afforded by
the FTC's proposed rule. The plan includes: (1) prior
medical clearance for first-time purchasers of hearing
aids, (2) trial rental-purchase option, (3) consumer com-
plaint grievance procedures, and •(4) continuing and
expanded educational opportunities for industry members
and prospective applicants for the industry. Only the
consumer grievance procedures have yet to be fully imple-
mented. NHAS has appointed Mr. Vincent Giglia, President
of the Philadelphia Hearing Aid Guild, as director of this
program. The Philadelphia Guild has developed a successful
local grievance procedure. NHAS has determined that
implementation of this Philadelphia program on a national
scale is the most immediately available program.

In sum, NHAS' interest in the proposed rule is direct,
immediate, and commensurate with the public interest.

B. Representation of NHAS is Necessary for a Fair 
Determination of the Rulemaking Proceeding 
Taken as a Whole.

Despite the overwhelming number of investigations
of the hearing aid industry at the federal, state and local
levels, the hearing aid industry represents. only $150 million
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a year at the retail level. If such sales were attributable
to a single company, that company would not even make
Fortune's top 500 (Fortune, May 1975). In the past few
years there have been continuing and increasingly vociferous
allegations with respect to unethical practices and mis-
conduct by the hearing aid industry. These allegations
have never been subjected to the test of cross-examination
or trial.

No other group in the country is more directly affected
by such allegations and by the Commission's proposed trade
regulation rule. The thousands of hearing aid dealers
stand to lose their businesses and reputations if such
allegations are permitted to go unchallenged by reason
of the inability of hearing aid dealers as a group to
fully participate in this rulemaking proceeding and contest
the proposed rule. The FTC has made allegations and pro-
vided the first forum within which hearing aid dealers
are given limited rights to meet these allegations head
on. It would be a miscarriage of justice were hearing aid
dealers as a group foreclosed from fully participating in
these extensive rulemaking proceedings as a result of
inadequate financial support. The fact that NHAS has been
the forefront of consumer protection and service to the
elderly is ignored. For example, while very few complaints
have ever been evidenced in any state or federal agency,
two consumer groups have sought to represent the interests
of consumers allegedly subjected to abuses. Even these
groups must advertise and solicit complaints. NHAS is
the only interested person in this proceeding representing
the overwhelming number of consumers who are satisfied 

-with their hearing aid dealers and whose interest in an
efficient, competitive hearing aid delivery system is now
threatened. The FDA received over 7,000 letters from
consumers endorsing the present hearing aid delivery system.
The FTC, while declining to index such letters, also has
received several thousand letters favorable to the hearing
aid dealers. With the compensation herein requested, NHAS
would seek to place special emphasis on the actual needs
of the hearing aid user through testimony of consumer
witnesses.

NHAS is also the only interested person in this pro-
ceeding attempting to proffer evidence as to the substantial
adverse economic impact which the proposed rule would
impose. In most cases, before promulgating harsh industry-
wide regulations federal agencies attempt to assess and
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quantify the economic effects of such regulation. Here
the Commission is proposing sweeping new controls, including
price fixing in a highly competitive business, with no
comprehensive economic evaluation of the impact of such
regulations on the consumer or on the delivery of health
care services.

NHAS is the one interested person herein with both the
economic incentive and the public concern to undertake such
an analysis, yet it lacks the funds necessary to do so.

IX;• NHAS is Unable to Effectively Participate in This 
- Proceeding Because of the Costs Involved. 

The full participation of NHAS, as the representative
of some 3,600 retail dealers, is indispensable to a fair
hearing and a fair determination of the allegations con-
tained in this trade regulation rule. NHAS Code of Ethics
and Four-Point Consumer Protection Program demonstrate its
interest and concern for hearing aid users. More impor-
tantly, NHAS members are the only body of individuals that
have actual experience with all persons affected by this
trade regulation rule, including the medical doctor, the
clinical audiologist, and the hearing aid user.

NHAS offers a national, state and local perspective
which the Commission, in the public interest, should fully
understand. NHAS has dealt directly with HEW, the FTC,
the VA and the Congress in conjunction with their evaluation
of hearing aids and the hearing aid delivery system. Its
state chapters are familiar with the various requirements
of State legislation affecting the hearing aid delivery
system, and its members reflect the entire spectre of the
American environment--from the urban metropolitan centers
to the rural communities throughout the United States.
NEAS also is in possession of relevant facts, documents
and experience with respect to the issues the Commission
is attempting to address in this proposed trade regulation
rule.

It is clear that no other group--whether consumer,
manufacturer, medical, clinical audiologist or, indeed,
the FTC itself--can make a contribution equal to that of
NHAS. As detailed below, since competing demands have
forced NHAS to the brink of financial exhaustion, continued
participation in this proceeding in a manner which is
conducive to developing a full and adequate record is
becoming impossible.
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Effective representation in the hearings requires
testimony from several diverse kinds of witnesses, expert
and lay, ranging from medical doctors to consumers, including
clinical audiologists, hearing aid dealers, representatives
of consumer advocate groups, the Better Business Bureau and
state licensing board participants. Contacting these
individuals, discussing with them the proposed rule and
gathering and presenting information on the role of the
hearing aid dealer and the assistance he provides to hearing
impaired persons is quite expansive. Once the search for
such witnesses is conducted and individuals are found who
are willing to testify, additional time and expense is

"required to assist in the preparation of testimony, arrange
for schedules and travel to the hearing, and pay for such
travel and lodging during the course of the hearing.

Obviously, no one can withstand the financial strength
ofI' a federal agency 

once that agency determines to commit
the weight of its authority and the funds from its budget
to dismember an industry. As previously noted, the hearing
ai,d industry is small in and of itself, but individual
dealers as a business generally make less than the FTC
attorneys in charge of this investigation. In contrast,
we have been advised that the resource commitment by the
FTC's Bureau of Consumer Protection in this hearing aid
trade regulation rule is surpassed by no other program or
litigation. While NHAS and the FTC may have different
concepts as to what is fair, it is clear that NHAS cannot
match the resource commitment of the FTC. Indeed, it is
now faced with the decision to terminate active participa-
tion in the rulemaking proceeding or face financial
exhaustion. This latter alternative, of course, will not
work to anyone's benefit--certainly not the consumer--
and presumably not even the Federal Trade Commission.
Without NHAS to assume the role of leadership among the
bearing aid dealers, the industry will fragment and con-
sumers will suffer irreparable harm.

NEAS would contemplate use of the funds in the following
respects:

1. Representation by attorneys. NHAS will use a
portion of the funds to defray legal expenses in connection
with its participation in the trade regulation rule pro-
ceedings. There is no substitute for legal representation
in these proceedings. Counsel would assist in preparation
of testimony by NHAS witnesses, as well as conduct cross-
examination on designated issues of fact. NHAS currently
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is employing the services of Timothy J. Waters, a member
of the law firm of Peabody, Rivlin, Lambert & Meyers in
Washington, D. C. Mr. Waters spent a number of years at
the FTC, including in the Office of the General Counsel,
as Assistant to the Director of the Bureau of Competition,
as an Attorney-Adviser to Chairman Miles W. Kirkpatrick,
and as Assistant to the Chairman under Kirkpatrick. Mr.
Waters is substantially familiar with FTC rulemaking pro-
ceedings and has been actively involved with FTC proceedings
since leaving the Commission in February 1973. Mr. Waters
has indicated that, if the fact of his previous representa-
tion of NHAS in connection with this proceeding in any way
biases or prejudices consideration of this application, he
will withdraw as counsel to NHAS.

In addition, attorneys and paralegals would assist in
analysis and review of the written comments, testimony and
post-record written comments to permit NHAS to respond to
the Presiding Officer's initial findings of fact and summary
of the record and to the staff report and recommendations -
which arise from the hearings. •

2. Economic impact. NHAS would contract with an
economist and an accounting firm to submit an expert
presentation with respect to the economic impact of the
proposed rule, particularly as it affects hearing aid
dealer's' costs of doing business, the economic impact to
the consumer and the effect on the hearing aid delivery
system. Preliminary discussions in this regard have been
undertaken with Alexander Grant and Company and with Dr.
William McElroy, an econometrician at Georgetown University.
The lack of funds has to date prevented NHAS from obtaining
such expert analysis.

3. Audiologists. NHAS would anticipate requesting a
number of clinical audiologists to appear and testify. Most
of these witnesses would not charge fees for their testimony
but would require reimbursement for out-of-pocket expenses
in conjunction with their appearance. Testimony by clinical
audiologists is a critical issue in this proceeding. There
is substantial conflict among clinical audiologists with
respect to the issues raised by this proceeding, and a
full discussion of these conflicts is required if the Com-
mission is going to make a fair and adequate determination
with respect to their position. At present NHAS has
requested Herbert Rickenberg of Newark, New Jersey,
Richard Iliff of Overland Park, Kansas, and Jan Williams,
all Certified Clinical Audiologists, to testify.
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4. Medical testimony. Another area which has received
inadequate analysis thus far is the position of medical
doctors, particularly otologists who are specialists in
hearing health care. Again, NHAS does not contemplate
payment of fees to these individuals, but out-of-pocket
expenses and travel costs must be reimbursed. At present,
Drs. Robert I. Oberhand, Richard M. Carter, James M.
Anthony, Sam Houston Sanders, and John W. Heisse, all
otolaryngologists, have agreed to testify.

5. Consumer witnesses. Inadequate concern is being
placed upon the needs of the consumer in this trade regula-
tion rule proceeding. The personal commitment, motivation
and psychological barriers of consumers to make the necessary
decision to purchase a hearing aid must be fully expressed
to the Commission. The importance of such testimony can
only be appreciated through presentation of witnesses--
written comments do not suffice in conveying the very real
need consumers place upon their hearing aid dealer. In
some instances, affidavits will be obtained where consumers
are unable to personally appear and testify.

6. Other witnesses. Assuming available funds, NHAS
also would seek to produce individual members of various
state licensing boards who could personally testify with
respect to the effectiveness of such boards and their
experiences in connection therewith. Representatives of
local and state and/or national Better Business Bureaus
or other complaint handling or receiving organizations
also would be contacted and requested to appear and testify
with respect to the absence of the alleged substantial
complaints in this industry.

III. Statement of Financial Position. 

A. Statement of Financial Condition. 

In view of the overwhelming commitments placed upon
NHAS in the oast few years, both with respect to its on-
going business affairs on behalf of its members (i.e., trade
publications, seminars, etc.) and the never-ceasing series
of hearings by the federal and state governments, NHAS
has been forced to increase its dues in each of the past
three years, as well as make special assessment of its
membership in an effort to defray continuing expenses and
remain solvent. There simply is no provision in NHAS'
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budget for the cost of representation in the FTC's rule-
making proceeding, particularly when it is anticipated
that there will be no less than 60 days of hearings. NHAS
will continue to make payments to defray all of the costs
itemized below, but without the financial support of such
compensation it will not be in a position to freely
participate in the FTC proceeding.

B. -Statement of Anticipated Expenses. 

The following is an estimate of the costs involved
in preparing and presenting the proposed testimony, parti-
cipating in the examination of witnesses, collecting the
necessary additional information on hearing aid wearers,
and preparing post-hearing comments:

1. Expert witnesses.

(a) Fees for an econometrician to prepare and
present testimony and assist attorneys in preparation of
p9st-hearing comments (6 days at $145 per day). $ 870

(b)(1) Fees for economic survey of hearing aid
dealers and evaluation of the economic impact on dealers
and consumers of the right to cancel and fixed cancellation
charge, including evaluation of the market for "used"
hearing aids. Provision of expert witness for testimony
on results of economic survey. $30,000

(b)(2) Travel and lodging expenses for presentation
of results of economic survey of impact of rule on dealers
and consumers. $ 250

(c) Travel and lodging expenses for otolaryngologists.
(approx.) $ 1,000

(d) Travel and lodging expenses for clinical
audiologists. (approx.) $ 600

2. Information on consumer needs and experiences.

(a) Travel and lodging expenses for consumers
(hearing aid wearers representing the variety of socio-
economic and medical experiences). (approx.) $ 2,000



(b) Travel and lodging expenses for hearing aid
dealers who represent the average hearing aid dealer as
to training and experience, and hearing aid dealers whose
clientele represents the variety of socio-economic and
medical groups from which hearing aid wearers are derived.

. (approx.) $ 2,000

(c) Travel and lodging expenses for members of
hearing aid licensing boards. (approx.) $ 400

3. Legal expenses (Items 3, 4 and 5). $31,129

(a) Fees for NHAS legal counsel:

(1) Timothy J. Waters, Partner: Peabody,
Rivlin, Lambert & Meyers ($27 per hour).

(2) Timothy L. Harker, Associate: Peabody,
RiLin, Lambert & Meyers (former Assistant General Counsel,
EPA) ($25 per hour).

(b) Fees broken down as follows:

(1) 100 hours of additional preparation in
Washington, D. C. office prior to the hearings in Washington,
Chicago and San Francisco:

50 hours Mr. Harker $1,250
50 hours Mr. Waters $1,350

(2) 12 weeks of hearings in Washington,
D. C., Chicago, and San Francisco, with 10 hours of a
lawyer's time utilized during each hearing day for direct
testimony and cross-examination and for preparation for
next day's hearings:

Total 600 hours:

250 hours Mr. Waters' time to
supervise the NHAS effort;
prepare testimony and cross-
examination of witnesses:

350 hours Mr. Harker's time to
prepare testimony and cross-
examination:

$ 6,750

$ 8,750
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(3) 125 hours of post-hearing time to prepare
rebuttal submissions, review hearing record and prepare
written submissions to the Presiding Officer and to the
Commission in support of the position of hearing aid
dealers and wearers:

75 hours Mr. Harker $ 1,875
50 hours Mr. Waters $ 1,350

4. Etgal assistant, secretarial and copying.

(a) 100 hours of research assistant time at
$10 per hour. $ 1,000

(b) Secretarial -- 150 hours at $6 per hour. $ 900

(c) Copying. (estimate) $ 1,500

Transcript of hearing. (estimate) $ 4,500

5. Travel and lodging for attorneys.

(a)(1) One attorney in Chicago for 20 days
($35 per day).

(a)(2) Round-trip air fare (coach) from
Washington, D. C. to Chicago.

(b)(1) One attorney in San Francisco for 20
days ($35 per day).

(b)(2) Round-trip air fare (coach) from
Washington, D. C. to San Francisco.

$ 700

$ 136

$ 700.

$ 368

IV. Summary re Funding Petition.

The interests of hearing aid dealers stand to be seriously
injured by the proposed trade regulation rule for the hearing
aid industry. Such injury would constitute a disservice to
an effective hearing aid delivery system and, ultimately,
to the hearing impaired. Hearing aid dealers can muster
substantial information and testimony which is necessary
if the interests of the hearing aid wearers and of hearing
aid dealers are to be effectively represented in this pro-
ceeding. Clearly, NHAS, on behalf of thousands of hearing
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aid dealers who competently service hundreds of thousands
of hearing aid wearers, should be permitted to continue
to represent these important interests. NHAS, the only
representative of such interests, has been strained to
its financial limit and can continue adequate representation
only if its petition herein is granted.

Respectfully submitted,

Anthony DiRocco
Executive Secretary

94-367 0 - 77 - 24
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(Attachment 2)

FEDERAL TRADE COMMISSION
WASHINGTON. n. C. 20580

BUREAU OF
CONSUMER PROTECTION

April 26, 1976

Anthony DiRocco
Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Livonia, Michigan 48157

Re: Request for Compensation --- Proposed
Trade Regulation Rule for the Hearing
Aid Industry.

Dear Mr. DiRocco:

This responds to your letter dated April 12, 1976, which
was placed on my desk by special messenger on April 20, 1976.
The letter constitutes your association's "Application for
Comrer , in th,-;
I am anxious to give this matter prompt consideration, but I
must advise that your letter does not provide sufficient
information on which a favorable recommendation could be based.

Unfortunately, your request comes at a late date in this
proceeding and it takes time to review and process such
matters. Also, application must be filed prior to the time
when the costs for which compensation is sought are incurred.
Nevertheless, for your careful review, there is enclosed an
excerpt of the relevant.portion of the Commission's Procedures
and Rules of Practice (see Section 1.17). As you will note,
the Commission is authorized to provide compensation for
certain costs of participation to any person who has or
represents an interest which would not otherwise be adequately
represented. This first requirement will be difficult to
reconcile with your request since, in my best professional
judgment, your association's interest has had what must be
considered amongst the finest representation available through
its counsel, Timothy J. Waters, Esq., of the law firm of
Peabody, Rivlin, Lambert & Meyers. In addition, the public
record shows that individual dealers have presented voluminous
comments.

In addition, a showing must be made that those who are
compensated could not otherwise afford to pay the costs of
making oral prescntation?., concting cross-examination, and
making rebuttal submissions. Verification of the assertion
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that your association will need financial assistance in order
to continue to participate is obviously necessary. Accordingly,
it is requested that you advise in detail of the association's
complete financial status including, but not limited to, all
details relating to all reserves, assets, income,, potential
incoMki.and actual and scheduled . outlays fOrthe.. last... (1975)
and current (1976) years. Also, please advise whether your
assoCIa-tion is nonprofit, and what salaries and other
compensations are paid to its ricers (in particular) and
employees (in general).

Please carefully consider and advise in detail with
regard to all of the considerations noted under Subsections
1.17(c)(3), (4), and (6). Please give particular attention
to the feasibility of contributions to the costs of
participation by individual reoresentatives of the interest.
In this regard, advise in detail of any efforts made to
solicit contributions from any and all members and nonmembers
(including dealers and others who share your interests, i.e.,
manufaot-,:rors) andalLs Lheeof. (Please docameht..)
Also, what other means of financing might be available?

Mr. DiRocco, I want to be quite candid with you. The
most difficult obstacle to overcome before a favorable
recommendation can be made on your application for compen-
sation is, in my opinion, the presumption that a large number
of small businessmen should be capable of supporting your
program to prevent approval of the proposed Rule if they felt
the effort was truly in their best interests.

Upon receipt of the above-requested information, I will
process this matter as rapidly as your response and my
current strenuous workload permit.

Sincerely,

G. Martin Shepherd
Presiding Officer

Enclosure

cc: Timothy J. Waters, Esq.
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(Attachment 3)

N ATIONALH EARINGA IDS OCIETY

20361 MIDDLEBELT • LIVONIA, MICHIGAN 48152 • TELEPHONE: (313) 478-2610

NATIONALHCADOUARTERS

Executive Secretary:
ANTHONY OIROCCO

G. Martin Shepherd
Presiding Officer
Bureau of Consumer Protection
Federal Trade Commission
Washington, D.C. 20580

Dear Mr. Shepherd:

May 4, 1976

Re: Request for Compensation; Proposed Trade Regulation
Rule for the Hearing Aid Industry

This is in response to your letter dated April 26. We appre-
ciate your consideration of our request for compensation pursuant to
the FTC Rules of Practice.

Pursuant to your request, the following are the details of
the financial status of the National Hearing Aid Society ("NHAS") for
the years 1975 and 1976.

In 1975 the total income of NHAS, a non-profit corporation,
incorporated under the laws of the State of Illinois, was $359,006.48.
Expenses in 1975 amounted to $435,436.01, or a deficit of $76,429.58.
NHAS has no reserves. The expenses generally are comprised of office
administration and supplies, postage, rent, insurance, tax, telephone,
travel, public affairs/educational, annual and Board of Director
meeting expenses, publication costs and legal expenses. In 1975 NHAS'
dues were $100 per member. In 1976 dues were increased to $150 per
member. (There are approximately 2,200 certified members to whom
this figure could apply; unfortunately, not all members have paid
their dues. At present 300 members have not paid their dues.) Dues
in 1973 were $50 per member, and in 1974 $65 per member. In 1974
NHAS also levied a special assessment at $100 per member (Many members
also refused to pay this assessment. In fact, some dealers withdrew
from the Society as a result of this assessment). In 1975 a special
survival fund request was forwarded to all NHAS members and non-
member retail dealers. That request produced $32,000 which is
reflected in the income described in 1975. A copy of this request is
enclosed.

z



369

As of April 30, 1976, NHAS had $89,935.11 remaining in cash
on hand, $789 in accounts receivable and assets comprised of office
equipment and lease deposits of $11,970. Between $150,000 and
$175,000 has been allocated already to previous deficits and admin-
istrative expenses. Liabilities of NHAS, as of April 30, included
$48,000 in accounts payable for legal services by Peabody, Rivlin,
Lambert & Meyers, $12,500 in contributions to the Better Hearing
Institute, approximately $2,500 in travel and expenses for NHAS
witnesses appearing at the FTC rulemaking hearing in Washington, D.C.,
and $2,500 in miscellaneous outstanding expense's. Other legal
expenses on behalf of NHAS amount to $7,500.

NHAS requires approximately $15,000 per month for operating
expenses, not including, of course, participation in the FTC pro-
ceeding, FDA proceedings, Senate investigations, and financial support
for Better Hearing Institute and the Hearing Instruments Institute.
No officer or employee of NHAS receives a salary in excess of $25,000.

The manufacturers, as you know, currently are fully partici-
pating in the FTC rulemaking hearings. In addition to their own costs
in this regard, NHAS has not deemed it appropriate to request that the
manufacturers contribute to NHAS for purposes of this rulemaking
proceeding. Other than continuing requests for donations or assess-
ments from NHAS members and non-members, there is no other resource
known to NHAS from which it might obtain the necessary funds to
continue to participate fully in the FTC hearings.

I am also enclosing for your information a copy of the
proposal submitted to me on February 13, 1976, by the Alexander Grant
& Company to conduct a survey of the impact of the right to cancel on
dealer distribution costs.

We appreciate your consideration of this request.

Sincerely,

Anthony Dijocco
Executive Secretary

Encicsures
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(Attachment 4)

FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

BUREAU OF
CONSUMER PROTECTION

Anthony Di Rocco, Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Livonia, Michigan 48152

2 0 Jfjf;.c.376

Re: Proposed Hearing Aid Industry Rule

Dear Mr. Di Rocco:

This is in response to your April 12, 1976 application
for compensation for your participation in the proposed
Hearing Aid Industry Rule. Your application was delivered
by N.H.A.S. to the Presiding Officer on April 20, 1976.

Pursuant to Section 1.17 of the Commission's Rules
of Practice, I have determined that the National Hearing
Aid Society meets the criteria established by Section 18(h)
of the Federal Trade Commission Act, and have approved
your application for reimbursement in part of the reason-
able costs of participation in this proceeding.

When an interested person seeks compensation to intro-
duce information into the rulemaking record, the statutory
criteria require certain findings based upon the whole
rulemaking record as it presently exists and upon what we
can responsibly expect to occur at the hearings. I must
determine, considering the whole record and the expected
representation at the hearings, that the interest for which
you speak will be inadeauately represented. In particular,
I must decide that production of the further information
you propose to supply will be a substantial contribution to
a fair determination of the rule or any of its major issues.

I have decided not to approve that part of your appli-
cation which requests $30,000 for a contracted survey.

As you may be aware from the staff report and subsequent
written submissions on this rule, the present record contains
considerable information submitted by hearing aid dealers.
In addition, the Presiding Officer has informed me that he
will not admit the survey to the record if the survey results
are delayed beyond the closing of the record.

"RECEIVED JUL 2 
B1976
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The Federal Trade Commission will reimburse your organi-
zation for allowable costs as defined in the attached budget.
The amounts claimed for actual reimbursement will be subject
to final audit for reasonableness and conformance to Federal
regulations by the Federal Trade Commission and the General
Accounting Office.

You will note that the amount authorized for attorneys
has been revised to reflect standard rates paid under this
program. Those rates are under review, and if they are
revised upward, consideration will be given to making the
new rates retroactive.

This authorization also excludes any time which was
expended prior to the filing of your application. As you
know, Rule 1.17 prohibits compensation for such expenses.
The matter of compensation for the expenses of preparing an
application is presently also under review and if the rule
is amended to allow such expenses, consideration will be
given to making that change retroactive, as well.

You should keep in mind that, pursuant to the Commis-
sion's rules, payment is authorized only for the actual
cost of participation to your organization up to the maxi-
mum set forth in your approved budget. The figures set forth
in that budget for rates of compensation are maximums. If
your actual costs, including salary, benefits and overhead
attributable to any person are less, only the lesser amount
can be paid by the Commission.

Sincerely,

eur et)ego. cr.0,4_
Marge y Waxman Smith
Acting Director

Enclosure
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Anthony Di Rocco

National Hearing Aid Society

Budget*

For Participation in hearings,
Hearing Aid Industry proposed rule

Attachment

Legal Expenses**: Preparation, Participation, Rebuttal 

Senior Attorney (Mr. Waters)

350 hrs @ $27/hr $9450

Assisting Attorney (Mr. Harker)

450 hrs @ $21/hr $9450

Research Assistant

100 hrs @ $9/hr $ 900

Secretarial Assistance

150 hrs @ $6/hr $ 900

Copying, xeroxing, and transcripts $6000

Travel and Per Diem for Attorneys 

Travel: 1 coach fare, Washington, D.C.
to Chicago and return $ 136

1 coach fare, Washington, D.C.
to San Francisco and return

Per Diem: 40 days @ $35/day

Consultant

Econometrician, preparation &
representation assistance to
attorneys for post-hearing comment.
6 days @ $145/day

$ 368

$1400

$ 870
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Witnesses 

Travel and  2er diem

3 otolaryngologists and clinical
audiologists:

(1) travel
(coach fare or $.15/mile)

(2) per diem - Total 3 days of per diem
for 6 people @ $35/day/person

6 hearing aid wearers (consumers)

(1) travel
(coach fare or $.15/mile

(2) per diem - Total of 3 days'
per diem, 6 people @ $35/day/person

6 hearing aid dealers

(I) travel
(coach fare or $.15/mile

(2) per diem - total of 3 days'
per diem, 6 people @ $35/day/person

$1000

630

01001)

$ 630

$1000

$ 630

TOTAL  $34,364

*The total allowable amount below must be reduced by the total
amount of member contributions you will nave received between
April 20th, 19i6 - the filing date - and the time you submit
your reimbursement claim. An affidavit attesting to the
number of contributions you will have received during
this time must accompany your claim.

**$27/hr is the hourly billable rate allowed for an attorney
with at least 10 years' experience. $21/hr is the hourly
billable rate allowed for an attorney with 5 to 10 years'
experience. You must supply the attorneys' resumes, as
well as the resume of the research assistant, when you
submit your justification for reimbursement. The attorneys
may not bill you at hourly rates in excess of these.
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(Attachment 5)

NATIONALH EARINGAIDSOCIETY
20361 MIDDLEBELT • LIVONIA, MICHIGAN 48152 • TELEPHONE: (313) 478-2610

NATIONAL HEADQUARTERS

Executive Secret,:
ANTHONY DiROCCO

August 4, 1976

Margery W. Smith, Esquire
Acting Director
Bureau of Consumer Protection
Federal Trade Commission
6th and Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dear Ms. Smith:

We are in receipt of your letter dated July 20, 1976, concerning the
application by the National Hearing Aid Society ("NHAS") for compen,ation
in connection with its participation in the proposed hearing aid industry
rule. We are very grateful for your consideration of our application and
your decision to authorize $34,464 to NHAS.

Unfortunately, the budget authorized for NHAS contains two provisos
which substantially, if not entirely, foreclose use of the funds allocated
to ((HAS. The conditions listed in the budget attached to your letter, as
you know, provide: (1) that the total allowable amount must be reduced
by the total amount of NHAS member contributions, and (2) our attorneys may
not bill NHAS at an hourly rate in excess of those identified in tne budget
($27 and $21 per hour respectively). These conditions, in our opinion,
effectively circumvent the purpose for which and circumstances under which
interested persons may file for compensation under the Commission's Rules and
S18 (h) of the Federal Trade Commission Act.

We were advised informally in preparing our application that NHAS must
demonstrate that it has made every effort to collect funds to support its
participation in a ,ulemaking proceeding. Now it seems that we are penalized
for the very efforts which, we were informed, were a condition precedent to
the filing of our application. This decision apparently is premised on the
mistaken assumption that the special assessment forwarded to each of our
members in 1976 was simply to cover legal fees and other expenses in
connection with our partisipation in the FTC's rulemaking proceeding. Actually,
although the FTC nearings have placed one additional and major drain on our
resources, many other matters have required our attention, support and participation.

You are undoubtedly aware that various committees of the Congress, both in
the House and the Senate, have been holding hearings in connection with the
hearing aid industry. All of these committees have requested and obtained
assistance from NHAS in respect to those hearings, either in the form of
submissions of documents or testimony. In addition, the Food and Drug
Administration, over the past two years, has held hearings in connection with a
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task force report on the hearing aid industry and recently promulgated a
proposed rule in connection with the sale and distribution of hearing aids.
That proceeding also has required substantial effort and allocation of
funds by NHAS. In addition, as noted in our application and supplemental
statements in connection therewith, NHAS has contributed substantial sums
of money to the Better Hearing institute and the Hearing Instruments Institute
for educational, informational and other important purposes wnich, in our
opinion, work directly in the benefit and interest of the consumer. It would
be ironic for the Commission to conclude that our efforts in this regard should
be terminated in order to sustain our effort with respect to the Commission's
proposed rule.

As I am sure is the case with the FTC, the cost of operation and support
for the NBAS programs has increased over the past few years. And, while
we receive support only from our members, the National Hearing Aid Society is
actually representing the interests of all hearing aid specialists throughout
the country in the FTC proceedings. Thus, it would seem inequitable for
NHAS members to be required to bear the full cost to represent these broader
interests which extend far beyond our actual membership. On the other hand,
though, if NHAS had withheld this broader representation,these interests would
have been entirely unrepresented, which was not your intent, nor that of those
who appropriated funds to insure that all interested parties could be represented.
As you know, at this time, the system is so designed that these interests can
only be represented effectively by competent and experienced legal counsel, such
as the firm of Peabody, Rivlin, Lambert and Meyers, who must be compensated,
just as attorneys have been retained to represent other interested parties by
FTC funds.

Even with the increase in membership dues and the numerous special
assessments, NHAS has not been able to keep current with its costs, particularly
in light of the extraordinary expenses required because of the various pending
federal proceedings (and private litigation filed against NHAS such as by the
American Speech and Hearing Association to revoke the NHAS Certification Mark).
It should be obvious that the assessments by NHAS of its members relate to all
of these various proceedings, as well as the general operation of the association.
Even under normal circumstances, the operating costs of the National Hearing Aid
Society are over $15,000 a month, which illustrates the impossibility of
diverting all contributions of members to the FTC proceedings. Membership
contributions have traditionally been allocated to cover the expenses for various
programs and services of the Society.

The assumption that the 1976 assessment is fully allocable to NHAS'
participation in the FTC rulemaking proceeding is most inaccurate and unfortunate.
NHAS is in the red and it will remain in the red for many years as a result of
all of the unusual expenses which it has been forced to incur. We urge you,
therefore, to reconsider the position of the Bureau of Consumer Protection in
regard to this proviso.

The second proviso on maximum billable rates by our attorneys simply does
not make sense, and constitutes a condition which is not articulated, to our
knowledge, either in the Federal Trade Commission Act or its Rules of Practice.
This proviso effectively precludes any organization from retaining outside
counsel in connection with its participation in an FTC rulemaking proceeding.
We know of no firm in the country that can sustain their overhead and maintain
their firm on a $27 hourly rate. If that figure is supposed to represent the 'fee"
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over and above the cost of doing business by a law firm, then we do not
understand how the FTC would suggest that this figure represents the maximum
billable rate.

Our counsel, Peabody, Rivlin, Lambert & Meyers, has been making an
extraordinary effort on our behalf. They have been carrying their statements
to NHAS for several months. Their average billable rate for attorneys working
on this matter is approximately $65.00 per hour, which is certainly a reasonable
fee for Washington counsel. We cannot, of course, speculate as to the rationale
for this proviso, but it seems to have failed to take into account the practical
and business realities of the legal profession. If the FTC can find a law firm
which has the capabilities, for what is in effect a multiparty litigation on
behalf of NHAS, and which would be willing to charge only $27 per hour, we would
be estatic to retain their services. That is patently ridiculous, however.

Further, to impose such a condition at this time is grossly inequitable.
The Bureau deliberated over the NHAS request for three months (and two-thirds
of the hearings in this proceeding). To suggest now to our counsel that legal fees
not exceed $27 per hour for time already committed is clearly unjustifiable and
inappropriate. If your concern is that these legal fees will be added to the
cur-ent billable rate and, as such, represent a "windfall" profit to our counsel,
we will be willing, in conjunction with our counsel, to state unequivocally that
such fees will be applied only to fees incurred in connection with our existing
arrangement.

We most urgently request that you reconsider this proviso.

With respect to the specific provisions of the proposed budget, we only
make the following observations.

In connection with the proposed survey of the cost ramifications of the
proposed rule, we note that the delay in submitting such a survey is directly
attributable to the time taken by the Commission to rule on our request. In
addition, as we have tried to emphasize to the FTC staff time and time again,
no testimony is a valid substitute for a comprehensive and statistically valid
survey of the economic impact of the proposed rule. We think the Commission
itself should have undertaken the survey. Since the Commission did not, we
think it is most unfortunate that the Bureau is not authorizing a survey which
would be most useful to the Commission in its evaluation of this proposed rule.

In conclusion, our initial elation with your letter has been totally deflated
by what we consider unusual and unwarranted caveats. The Commission cannot be
unmindful of the fact that these conditions effectively prevent NHAS from making
use of the proposed budget. We hope that that wasn't the intention of the Bureau,
but for the reasons set forth above as to the merits for such provisos we
respectfully request that you reconsider and eliminate them as a condition of
your decision.

Sincerely,

Anthony DiRocco
AD:pw Executive Secretary
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(Attachment 6)

FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20589

BUREAU OF
CONSUMER PROTECTION

Anthony Di Rocco
Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Liwonia, Michigan 48152

Dear Mr. DiRocco:

2 pri

This is in response to your letter of August 4, 1976,
in which you protested my making the maximum budget of
$34,464 for your participation in the Hearing Aid rulemaking
proceedings conditional on two factors. I am sorry for the
delay in answering your letter. It was filed with your
application before I was able to read and respond to it.

Your first concern was that "the total allowable amount
must be reduced by the total amount of NHAS contributions."
You add that "this decision apparently is premised on the
mistaken assumption that the special assessment forwarded
to each of our members in 1976 was simply to cover legal
fees and other expenses in connection with our participation
in the FTC's rulemaking proceeding."

Actually the footnote attached to your budget to which
you refer states, "The total allowable amount below must
be reduced by the total amount of member contributions you
will have received between April 20th, 1976 - the filing
date - and the time you submit your reimbursement claim..."
It is true that I assumed that the special assessment poll
you sent to your members on April 14th, 1976, and which you
enclosed with your application, was solely for costs of
participating at the FTC rulemaking proceeding. I enclose
a copy of that assessment poll for your reference.

When the Presiding Officer, Mr. Shepherd, wrote you
on April 26, 1976, he asked you for the results of this
poll. Such information would have aided in determining
"feasibility of contributions to the costs of participation
by individual representatives of the (NHAS) interest." See
Rules § 1.17 (C)(4)(iii).
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The applicable statute provides that compensation can
be awarded to those satisfying other criteria who are unable
effectively to participate in a rulemaking proceeding because
of inability to afford costs of making oral presentations,
conducting cross-examination, and making rebuttal submissions.
To the extent that you are able to afford such costs, I cannot,
of course, find that you would meet that criterion. Therefore,
as I understood that you had been polling your membership for

your participation costs incurred in this proceeding, I asked
that you subtract those contributions from the maximum amount
you would otherwise bill the compensation fund. Before I can
reconsider this decision, I need some additional information.

You must verify the amount you received in response to
the April 14th, 1976 poll for $100 contributions. Enclose
any follow-up letters to your membership regarding this poll.
Finally, detail how you allocated these particular contribu-
tions to purposes other than these proceedings.

Your second concern was that your attorneys "not bill
NHAS at an hourly rate in excess of those identified in
the budget ($27 and $21 per hour respectively)." You
further state that this proviso effectively precludes

any organization from retaining outside counsel in connec-
tion with its participation in an FTC rulemaking proceeding.
We know of no firm in the country that can sustain their
overhead and maintain their firm on a $27 hourly rate."

First, I want to let you know that these rates, based
on government comparability rates for years of legal
experience, are consistent with the rates we have determined
to award each successful applicant for outside counsel. Of
the nearly $700,000 already obligated to these applicants,

a sizeable portion has gone to outside counsel at the rates

identical to those awarded to NHAS. The National Council

for Senior Citizens, for example, hired counsel at $21 or
$27 per hour, based on those same comparability rates, to
represent its interests in this rulemaking proceeding.

Second, NHAS had already retained the firm of Peabody,
Lambert & Meyers at $75 per hour to represent its interest

in this proceeding some time before it applied to the FTC
for compensation. Therefore, I determined it was necessary
to point out to you, in the approved budget, that your
paying legal counsel at rates exceeding our allowable rates
would violate the standard applied to, and used by, all
other successful applicants.

r
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Please let your attorneys know, however, that they
may bill separately for secretarial help at $6 per hour,
and also for paralegal help. Customarily private attorneys'
hourly rates include these expenses.

I hope that I have answered the questions you raised
and that you understand my willingness to reconsider my
proviso that your approved budget be considered in light
of the response to your April 14, 1976 membership poll.

Sincerely,

444A4-1 ates'tt4 Marge,r7 
axma Smith

Acting irector

Enclosure: Membership Poll
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(Attachment 7)

NATIONAL H EARINGAIDSOCIETY
20361 MIDDLEBELT • LIVONIA, MICHIGAN 48152 • TELEPHONE: (313) 478-2610

NATIONAL HEADQUARTERS

ExecutrmSetretary:
ANTHONY DiROCCO

Ms. Margery Waxman Smith
Acting Director
Federal Trade Commission
Washington, D.C. 20580

Dear Ms. Smith:

January 25, 1977

We need your assistance with a serious situation which has arisen as a result
of misunderstanding about the conditions placed on the FTC grant to the
National Hearing Aid Society which prevented us from accepting it. This has
lead many people to believe SEAS participation was financed by the FTC, when,
as you know, although the Commission granted funds, they placed two caveats
on the grant which foreclosed SEAS from accepting them.

In a December column, Sylvia Porter, a nationally syndicated economics-writer,
stated that the National Hearing Aid Society had received funds for our participation
in the rulemaking procedure. Our members, who are paying a special assessment to
SEAS, are thus lead to believe erroneously, that funds were actually available
from another source, so that their payment is not necessary. Even the FTC
attorneys believe that FTC funds have allowed us to pa 5 for expert testimony,
as indicated in a statement by Steven Newburg-Pinn at the hearings of
August 11, 1976 (page 11050 of the hearing record.) Such statements are destroying
our credibility.

This is creating hardship for us, and creating false impressions with the press,
the Federal Trade Commission, the public, and especially our members. Because
of the importance of the issue, we are asking you to write to Ms. Porter, to
correct the misunderstanding, with a copy to us. We would like it to be
clearly understood that our participation in the FTC's rulemaking procedures
has been financed solely from our awn resources. It is not fair or accurate for
anyone to believe otherwise, and the earlier the misunderstanding is corrected,
the better for everyone.

Your help will be very much appreciated.

Sincerely,

Anthony DiRocco
Executive Secretary

AD:pw
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FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

BUREAU OF
CONSUMER PROTECTION

Mr. Anthony Di Rocco
Executive Secretary
National Hearing Aid Society
20361 Middlebelt
Livonia, Michigan 48152

Dear Mr. Di Rocco:

FEB 1 8 1377

This is in response to your letter of January 25,
1977, in which you asked that I write Sylvia Porter to
explain that the National Hearing Aid Society is not
receiving funds under the compensation program.

I an somewhat confused by your letter. So far as
the Bureau is concerned, the money has been set aside
for your use should you meet the conditions appurtenant
to the approved budget. Because we have never received
any written rejection of the reimbursement from you, we
assumed that either you were planning to submit your
claim for reimbursement at a later date or you had collected
sufficient funds from the solicitation of your members
so as to make compensation unnecessary.

Your January 25 letter seems to say that you do not
intend to apply for reimbursement at all and in fact have
already rejected the compensation grant. If this is the
case, I need a written confirmation of your rejection if
I am to know what sort of explanation, if any, to give
Sylvia Porter.

In the meantime, if you have any questions, please
do not hesitate to call Bonnie Naradzay, the Special Assistant
for Compensation, at (202) 523-3436.

Sincerely yours,

P.I'altg2axman Smith
Acting Director

94-367 0 - 77 - 25
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(Attachment 8)

Study of Federal Trade Commission Trade Regulation Rulemaking

Suite 500
2120 "L" Street, N.W.
Washington, D.C. 20037

June 8, 1977

Mr. Anthony DiRocco
Executive Secretary
National Hearing Aid Society
Livonia, MI 48152

Dear Mr. DiRocco:

As we agreed in our telephone conversation of Monday,
June 6, I am sending you a list of questions about your
application for compensation to participate in the trade
regulation rulemaking proceeding on the Hearing Aid Indus-
try.

I would like at this time to urge you to take the time
to answer this rather lengthy list of questions. As the
National Hearing Aid Society is the only industry applicant
to receive a compensation grant, your response to the en-
closed questions are of special interest and importance to
our study.

Sincerely,

ni(--Z_ RUN_ ff
Jamie Bennett
Research Analyst

smp

Enclosure

\"s11

A Project of the Administrative Conference of the United States
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NATIONALH EARINGAIDSOCIETY
20361 MIDGLEBELT • LIVONIA, MICHIGAN 48152 TELEPHONE: (3131 478-2610

NATIONAL HEADQUARTERS

Executive Secretary:
ANTHONY OsROCCO

Mr. Jamie Bennett, Research Analyst

Study of Federal Trade Commission

Trade Regulation Rulemaking

2120 "I," Street, N. W., Suite 500

Washington, D.C. 20037

Dear Mr. Bennett:

August 22, 1977

We regret the delay in responding to your letter of June 8, 1977 and the attached

list of twelve questions relating to our application for compensation to partici-

pate in the trade regulation rulemaking proceeding on the Hearing Aid Industry.

The delay was occasioned by the fact that our small staff is heavily overloaded

with critical projects, and your questions required much thoughtful research.

You may or may not be aware that we were subpoenaed to appear before the Subcomm-

ittee on Administrative Practice and Procedure of the Senate Judiciary Committee

to testify on the same subject. This appearance was made on June 14, 1977. Ms.

Margery Waxman Smith of the FTC testified on this subject before the same Sub-

committee on June 21, 1977.

I will list each of your twelve questions below, and follow each question with

OUT answer:

1. ((ow was the decision to request funds from the FTC made--by you alone,
or by a board of directors, or some other way?

Answer -- The decision was made by our Society's Executive Committee.

2. When you were making your decision to request compensation and preparing

your application, did you have any contacts with the presiding officer

or the FTC staff attorneys working on the rule? If so, bow many contacts

were made and what did these contacts involve?

Answer -- The office of the Executive Secretary in Livonia, Michigan had no

contacts with the presiding officer or FTC staff attorneys during this

period relative to the application. We understand that our Washington

counsel did discuss the matter with the presiding officer and staff

attorneys in the Bureau of Consumer Protection in an attempt to discover

whether or not we might be eligible to receive funds. Our first knowledge

about the program came when, in our normal review of the public record

of the proceeding, we discovered the application of the National Council

of Senior Citizens (NCSC) for compensation. No one from FTC advised

us that such a program was available and that we might be eligible to

participate.
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3. Did you have any unusual time problems in preparing either your request
for compensation or your submissions for the hearings?

Answer -- The answer is yes on both parts. Relative to the request for
compensation, since the Washington hearing was about to commence when
we first discovered the availability of such a program, and since
guideline material was then very sketchy (detailed guidelines were
not published in the Federal Register until June 14, 1977), we had
only the copy of the NCSC application taken from the public record,
and such suggestions as the FTC staff attorneys passed to our Wash-
ington counsel, as guides to our preparation of an application.
Consequently the presiding officer held our application for further
data as requested in his letter of April 26, 1976- Requested data was
supplied in our letter of May 4, 1976; meanwhile the Washington hearing
was nearing its conclusion. Since the presiding officer specified
that costs incurred prior to the filing of our application could not be
considered for reimbursement, we had no opportunity to recover the
substantial legal costs incurred as we prepared for the series of -
hearings which began in Washington on April 12, 1976.

As to the time problem connected with our submissions for the hearings
themselves, the hearing record contains ample evidence of our objections,
through counsel, of the scheduling of the second and third hearings (at
Chicago and San Francisco respectively) so closely on the heels of the
preceding hearing that, with the limited facilities and personnel at
our disposal, it was enormously difficult to meet the deadlines for the
submission of written statements and accomplish other necessary prepara-
tory matters for the upcoming hearing. The Washington hearing, after
five full weeks, including some Saturdays, concluded on Saturday, May
15th, and the Chicago hearing began on June 7th, which dictated a dead-
line for written statements for the Chicago bearing almost immediately
on the conclusion of the Washington hearing.

4. Did your organization make use of the comment record in the FTC public
record room in Washington? (For any purpose—making the application,
preparing the hearing, getting leads, etc.) If yes, (a) who actually
performed the record search? (lawyer or non-lawyer); (b) about how
much time was spent on record search?; (c) what kinds of information
did you hope to get from the comment record/; (d) bow useful was the
information that you actually got from the comment record?

Answer -- The comment record was used extensively in all phases of our
participation in the rulemaking proceeding. From this record we
discovered the approved application for funds submitted by NCSC, and
used their application in preparing our awn. Comments placed in the
record assisted us in the preparatory work necessary to representing
our members in the proceedings. The actual search, for the most part,
was performed by non-lawyer members of the NHAS staff. Total time
spent in record search is estimated to be at least 120 man-days or
960 man-hours. NHAS staff was employed to mitigate legal man-hour
coats; we would have preferred to utilize attorneys .for this task,
but an already overloaded budget would not permit it.

Information sought from the comment record included (1) statistical
data to establish whether there was, in fact, evidence to support the
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allegation that signifigant numbers of hearing aid consumers had been
"abused by hearing aid sellers, (2) the basis used by the FTC as their
justification for embarking on the rulemaking proceeding, and (3) state-
ments by those who support the proposed rule which contain inaccurate
information that should be corrected before the public comment record
is closed. Information thus obtained was considered quite useful.

5. In preparing your application did you make use of any FTC documents or
. publications?

Answer -- The only such document or publication employed was the Federal
Trade Commission Act, and the FTC's Rules of Practice.

6. (a) Were the FTC's criteria for awarding compensation reasonably clear
to you? If not, what was unclear? (b) Do you have any suggestions
for improving or modifying the criteria?

Answer (a) -- The only criteria available at the time we prepared our appli-
cation was contained in the FTC's Rules of Practice, Section 1.17.
Since that time, specifically on June 14, 1977, a much expanded guide-
line was published in the Federal Register. Section 1.17, Rules of
Practice, is very broad in establishing the criterion, leaving much
judgemental authority with FTC personnel. Under this judgemental option,
FTC was able to, in effect, place conditions on the final award that
effectively denied any funds at all to NHAS.

Answer (b) -- As a suggestion to improve the criteria, they should be
established and administered by some agency other than the FTC to
remove the potential opportunity to grant funds to those who support
the FTC staff position, and deny them to opposing groups. Our exper-
ience leads us to conclude that, in proceedings such as these, the FTC
is actually one of the adversaries in the priceeding.

7. Have you gotten an adequate statement of reasons from the FTC as to why
they reached the decision they did on your compensation request?

Answer -- Not really. The reason for their requirement that we deduct a
dollar from the grant for each dollar received from our members on the
special assessment levy is impossible for us to comprehend. The special
assessment was levied to replenish a treasury depleted by the extra-
ordinary and unprecedented costs imposed by the acts of the FTC, the FDA,
and various Congressional Committees. The proceeds from the assessment
were needed for the Ongoing activities of our Society, of which the FTC
rulemaking proceeding was just one item. Furthermore, NHAS was responsible
for the entire cost of legal services to participate in the hearing, while
the attorneys we employed were designated by the presiding officer to
represent "all hearing aid dealers". This meant that the members of NHAS,
who number less than one-half of those licensed to dispense hearing aids
in the various states, had to carry the entire legal expense burden; and
we felt that assistance from a grant would be particularly appropriate
in this area.

A
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8. Do you have any comment on the reasonableness of the payments FTC will
authorize for personnel and other costs of paritcipation?

Answer -- Fart of the FTC decision was based on our "refusal" to limit legal
fees to a figure of $27.00 per hour, which was stipulated in the letter
from FTC's Margery Waxman Smith dated July 20, 1977. Our arrangement with
our Washington legal counsel to represent us in the FTC proceedings
predated by many months our knowledge of the possible availability of
funds fram the FTC. Our counsel spent many months becoming familiar
with our industry, and in the process of preparing the extensive legal
documents necessary in the beginning of such a proceeding. To substi-
tute, at this point, an attorney who would accept $27.00/hour for his
services and office overhead would have been the height of folly; if
Indeed a qualified Washington attorney could be found who would consent
to take the assignment at that figure. We are told that overhead costs
for attorneys in the Washington area virtually preclude one being
available at that price, especially one who could properly represent us
in the FTC rulemaking proceeding. The impact the proposed rule would
have on our industry, if it was implemented as proposed, would have
caused, in our opinion, a major upheaval and the exodus of large numbers
of dealers from the industry. It was for this reason that our Board of
Governors voted to retain the most competent counsel we could identify
to represent our interests. We would have been happy to have accepted
a $27.00/hour credit toward what we were actually paying our attorneys,
but that option was not offered. The $21.00/hour limit on associate
attorneys fees is equally unrealistic. We were never informed as to the
logic for the selection of $27.00 and $21.00/hour since the FTC Rules
of Practice specify in Section 1.17 (e)(2) that fees up to $50.00/hour
may be considered reasonable.

9. What was the total cost of your participation in this proceeding? Please
explain how you arrived at this figure (e.g., how much lawyer time, at
what rate, how much for travel, overhead, etc.).

Answer -- Costs imposed on the National Hearing Aid Society by the actions of
the FTC are as follows: (Period 1-1-75 through, 3-31-77)

1,206.9 hours of lawyer time @ $75.00/hour _ _ - - $ 90,517.50
1,230.2 " " $50.00/hour - - - - 61,510.00
872.9 hours of para-legal time @ $15.00/hour - - - 13,093.50
Out-cf-pocket expenses incurred by the attorneys

in the performance of their duties   16,323.77
Estimated additional lawyer time and expenses

to be incurred before the rulemaking procedure
is concluded  70,000.00

Expert witness travel expenses   6,720.00
Miscellaneous overhead:

Staff salaries when working on FTC matter - - 20,000.00
• Overhead includtagtaephone toll calls - - - 10,000.00

Hearing transcripts - 12,000 pages @ 100 - -  1,200.00
TOTAL ACTUAL AND ESTIMATED COST OF PARTICIPATION - $289,364.77
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10. What would be your reaction if the statute was amended or the FTC
changed its policy to provide that compensation was availabile only
for preparing studies or written comments, and not for participation
at hearings?

Answer -- This presents a problem in just how effective such participation
would be. In our case participation at the hearing was essential,
and no amount of studies or written comment would have been a satis-
factory substitute. A study that we suggested be conducted by an
independent survey group was deleted by the FTC when they responded to
our application for funding. If the program remains, it should include
participation in the hearings if the results are to represent a produc-
tive contribution to the relumaking process.

11. Based on your experience, do you have any criticisms with the way the
FTC is administering the program?

Answer -- Based entirely on our experience, it appeared to us, considering
the prompt granting of funds to NCSC, and the effective denial of funds
to NHAS, that the authority possessed by FTC was being used to encourage
participation by those who support the FTC staff position, and deny
funds to those who disagree with the staff position.

12. Do you think there are any signifigant problems in the compensation
program that require action by the FTC or the Congress?

Answer -- Referring to preceding answers 11, and 6 (b), we would recommend
that the authority to decide who will receive funds, and how much, be
delegated to some agency other than the FTC, and thus remove the
opportunity to use the funding primarily to reinforce the FTC staff
position.

This concludes our responses to your specific questions. If you require amplifi-
cation or clarification on any of our answers, please do not hesititate to contact
us promptly.

Sincerely yours,

Anthony DiRocco
Executive Secretary

AD:rl
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Additional Views Submitted for the Record on S. 270

July 8, 1977

Senator James Abourezk
Senate Judiciary Committee
Dirksen Senate Office Building
Washington, D.C. 20510

Dear Sen. Abourezk:

3
On behalf of the Connecticut Citizen Action Group I would like to
express strong support for the Kennedy-Mathias Bill S. 270, which
will permit public interest groups and individual citizens to
recover reasonable attorney's fees and other expenses incurred
while participating in Federal regulatory agency proceedings.
Public interest organizations and private citizens do not now have
the realistic capability, as wealthy special interests do, to
participate as a viable party in federal proceedings, thereby,
prohibiting a full expression of citizen perspectives on critical
consumer, environmental and other public issues that often vary
drastically from those held by affected industries and government
officials. Consequently, decisions are now made that have enormous
impact upon the public without true opportunity for the public to
have an impact on these decisions. Passage of this legislation
will eliminate the current severe barriers to public participation
in regulatory agency decision-making.

Although the Connecticut Citizen Action Group is actively supported
by thousands of Connecticut citizens and has been deeply involved
in determination of public interest issues at the state level, it
has always been forced to curtail its activities at the federal
level. While major decisions affecting Connecticut citizens have
been made by such agencies as the Food and Drug Administration, the
Consumer Product Safety Commission, and the National Highway
Traffic Safety Administration, CCAG has been unable to participate
fully. We have been restricted generally to filing written com-
ments on proposed regulations simply because it has not been econom-
ically possible for us to participate in lenghty federal proceed-
ings held in Washington, D.C. and other cities.

From our experience as intervenors in utility rate cases in
Connecticut, it has become abundantly clear that effective repre-
sentation of public interest positions, whether by groups such as
CCAG or private citizens, cannot take place without the opportunity
to directly challenge positions taken by business interests and
public officials. Filing written comments is not a sufficient
substitute for cross examination of utility company officials or
direct argument to agency officials.

CONI\ECT1CUr GWEN
ACI1ON GROUP

BOX G, HARTFORD, CONNECTICUT 06106
OFFICES 130 WASHINGTON ST. HARTFORD, CONN

PHONE 203/527-7191

-411.
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One of the greatest deficiencies currently existing in the airing
of public views is the inability of the public to initiate action
at the federal level. Rulemaking proceedings, license challenges
and civil actions permit issues to be formulated from outside
government offices and industry boardrooms. Existing forums pro-
vide a theoretical opportunity for issues to be resolved through
legal processes, but even when citizen groups and individuals have
standing to initate these proceedings, it has been realistically
impossible to harness the resources to begin, much less success-
fully continue, administrative actions involving complex
determinations of the public interest.

We find that S. 270, which has President Carter's support, contains
ample provisions both to evaluate the contribution a group or indi-
vidual can reasonably make to a proceeding, as well as to control
excessive costs. Agencies are called upon increasingly to make
hard choices reconciling numerous and diverse interest. Public
interest organizations, temporary associations of citizens, and
even private individuals have the potential to provide information
and viewpoints that can prove vital to a "full and fair determin-
ation" of important public issues. CCAG urges passage of S. 270 to
allow the public voice to be more fully heard.

Sincerely yours,

MARC CAPLAN
Director
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325 PENNSYLVANIA AVENUE, SOUTHEAST WASHINGTON, DISTRICT OF COLUMBIA 20003 TELEPHONE (202, 546-2040. 546-20SS

STATEMENT

on

S. 270

submitted to the

ADMINISTRATIVE PRACTICE AND PRECEEDURE SUBCOMMITTEE

of the

SENATE JUDICIARY COMMITTEE

for the

NATIONAL TAXPAYERS UNICN

by

Glenn Jackson

June 14, 1977

On behalf of the National Taxpayers Union, I thank th
e Subcommittee

for this opportunity to present our views on S. 270.

The goal embodied in S. 270, improving the quality of bu
reaucratic

decision-making, is certainly desirable and deserving of
 support. Congress

has increasingly delegated federal agencies broad author
ity to formulate

regulations and reach quasi-judical/legislative decision
s affecting all

Americans. These agencies were created and continue to exist solely
 to

further the public good. If our bureaucracy is failing to fulfill this

fundemental responsibility, then clearly some action is 
necessary to remedy

the problem.

Presumably, this is the motivating force behind S. 270. 
Apparently

the sponsors of the bill believe that a direct relations
hip exists between

the amount of direct public input into agency proceeding
s and deliberations

and the quality of agency policy decisions. The reasoning follows, there-

fore, that government subsidation of such input will 
improve the decisions

which follow. We at the National Taxpayers Union agree that public inp
ut

is valuable, but the concept of providing government 
subsidies to certain
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spokesmen who choose to appear at such proceedings is the wrong approach
and such a plan will not improve the democratic process. We reach this
conclusion for these following reasons:

First, the taxpayers are currently spending about $400 billion
to operate our government. Government is supposed to spend these funds
advancing the public welfare, not making people worse off or responding
to narrow interests. The ICC is given over $50 million to fulfill its
tasks. The Federal Trade Commission is allocated a similar amount.
The Nuclear Regulatory Commission is budgeted nearly $250 million. If
these and other agencies cannot make the proper decisions with these
resources at their disposal, why should taxpayers believe a few million more
dollars will make any significant difference? Why are thousands of employees
on the public payroll if not to develop the relevant information surrounding
these decisions?

The truth is that poor agency performance frequently occurs because
the legislation governing that agency is woefully inadequate. Regulation
of airline fares by the Civil Aeronautics Board is a case in point. Tax-
payers should not be forced to pay "intervenors" to argue for air fare
rate reductions. The public needs Congress to permit price competition
among airlines. By the same token, the bread authority granted OSHA has
created more problems than it has solved. Rather than debating S. 270,
Congress should carefully evaluate the legislation governing the operation
of these agencies to discover why, given their substantial budgets, the
regulators cannot reach proper decisions.

If Congress wants to improve the bureaucratic decision-making
process, it should concentrate on improving the agency operations them-
selves, not adding yet another layer of insulation between the public
and the government. The approach taken by S. 270 is comparable to the owner
of an automobile assembly line who, upon discovering that the line is
producing flawed cars, hires a team of mechanics to dismantle the fin-
ished automobile, correct the defect, and then reconstruct the car instead
of correcting the problem at its source.

Of course, the public should and does participate in bureaucratic
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decision-making. But members of the public do not represent any "public"

interest. They represent personal views. The expression of private

opinions should be funded by private money, not public money. Surely some

wealthy interests can afford more lavish and sophisticated presentations

than others, but the bureaucracy is paid to distinguish between truth and

self-serving rhetoric. Furthermore, advocates of responsible views shared

by even a relatively small percentage of the populace have demonstrated

a remarkable ability to organize and press their case. Frankly, we doubt

that many responsible opifiions have gone unheard due to a lack of financial

resources. On the other hand, subsidizing the viewpoints of "intervenors"

with public funds will require the taxpayer to support the advocacy of views

which frequently conflict with his own. This inevitable consequence of

S. 270 is simply not equitable.

Public support of interest groups will also create administrative

difficulties and encourage the bureaucratic co-optation of their relevant

interest groups. The guidelines for determining Which individuals or

groups qualify for compensation are, at best, vague. If administered

strictly, they will allow the agencies involved to discriminate among the

groups competing for funds. The possibilities for abuse are obvious and

the incentives for organizations to seek favorable treatment from agency

personnel is-equally obvious. If the rules are applied loosely, they will

only serve to create an ever-expanding corps rif public interest intervenors

who would clog the decision-making process rather than improve the quality

of decisions. In either case, the benefits of this program would be far

outweighed by its costs. Furthermore, passage of the bill would discourage

individual American citizens from actively Participating in the political

process through membership in interest groups. After all, why should they

contribute to an organization when the goverftWitiwill—pitk up the tab?

S. 270 cannot aid the cause of better government. It will side-

track attention from the actual problems of bureaucratic operations and

unfairly allocate public funds to help selected private individuals promote

their causes. The legislation may actually weaken public participation

in agency prodeedings by extending the heavy hand of federal influence,

either implicitly or explicitly, over the process of public participation
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in the decision-making activities of federal agencies.

We thank you for your consideration of our opinions on this legis-
lation.
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Individual Views of George E. MacKinnon
11333 Willowbrook Drive

Potomac, Maryland

on

S. 270

My individual views have been requested on this bill for an Act to

provide attorneys, fees and other costs to those who wish to participate

in the proceedings of Federal agencies and who wish to bring lawsuits

and appeals in such proceedings.

The first sentence of this bill sets forth what it claims is the need

for the legislation:

"§ 558a(a)(1) The Congress finds that the effective

functioning of the administrative process of Govern-

ment requires Federal agencies to seek the views of

all affected citizens."

My first suggestion concerning this bill is that the Committee should

through the Chief Justice request the views of the Judi
cial Conference

of the United States, or its appropriate committee. Those judges have

been dealing intimately with this area of activity for man
y years and

are thoroughly competent to express an opinion on the n
eed for such

legislation and how it would work in practice.

I

What this bill is really asserting is that interested 
citizens must be

subsidized to present their views to Federal agencies. I see no substantial

proof to support that assertion. I have not noted any deficiency in the

willingness of the American people, given a just positi
on, or even one that

appears just to a minority, to participate in agency 
matters or any

reluctance or inability of the agencies to act in the 
public interest as

directed by the applicable Acts of Congress. It has been my experience

that meritorious views generally attract their own fina
ncial support when

they need it.

In practically every case I have seen where agency action is attacked

by public interest protestants or litigants they are usually very well

funded by voluntary organizations that enjoy tax-free status. There

seem to be such volunteer organizations in most fields. Their voluntary 
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character is one of their principal advantages. If they were to be

converted into federally subsidized litigants and participants they
would lose a great deal of the moral and persuasive force that they
presently possess. Subsidize them and you destroy their heart. And
you will give them competition that they do not need. Remember - the
only Carnegie Library that failed was the early one where Carnegie gave
them all the money and did not require local contribution. The bill
reminds me of the wealthy mother who wanted her son to have only the best
and insisted on giving him cream and thereby denied him the essentially
vital nutrients present only in whole milk. There is ample evidence in
the extensive litigation they indulge in that responsible public interest
groups are well funded now. Also, on this point, in late May J attended
the commencement exercises of the law school at a prestigious Eastern
university. The commencement speaker selected for the occasion was a
recent graduate introduced as being active and successful in public
interest law. Her message - join me in public interest law - the pay is
good - from $10,000 to $40,000 a year.

Moreover, the present system of voluntary support for public interest
law groups serves to screen out frivolous actions before the agencies
and the courts. It is questionable whether views that cannot command
enough financial support to even present their case should be encouraged
by largesse out of appropriated tax funds. You will also have the problem
if you pass this bill of being obliged to also subsidize the opposition
to those who receive an award - otherwise you may be giving an unfair
advantage on a preconceived basis to a position that in the public interest
should eventually fail. After all very few bills of major import pass
Congress without a substantial number of negative votes and there is much
merit to be found many times in the opponents' position.

It is well known that some lawyers would like to make a career out of

appearing for what they conceive to be public interest. Making attorneys'
fees more available can only reinforce the regrettable trend of lawsuits

stirred up principally for the lawyers' own interest. Where one's views
cannot attract voluntary support it is because they too often represent
purely personal views. Of course, the Federal Government should not
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support such views and the bill seeks to avoid this, but the havoc such

individuals can cause for what they thoroughly believe to have merit can

become very disruptive. The present bill will open additional avenues

to such proponents. Our agencies and courts presently have a substantial

number of such cases and they should not be required to tolerate more. I

see no need for adding to the voluntary financial support that meritorious

views presently attract.

Is more public participation actually needed now before Federal agencies?

From my vantage point it seems that we have just about legislated the

country to a standstill. Nothing seems to be moving forward - only debate.

True, some may have a valid point but the present processes adequately

permit these to surface - in great numbers.

If all the prodders and objectors were to be given the added encourage-

ment of possible, or actual, Federal subsidies in my opinion they would

generate a great deal of needless proceedings and litigation since they

are required to make a strong showing to justify "the payments or specific

award . . . made." Section 558a(b)(1). Today, it is my observation that

the cases with merit, that ought to be brought, are being brought and the

record shows that many cases without merit, or with very little merit, are

pursued to the bitter end before agency and courts. Those with the least

merit many times persist the longest. Offering subsidies in this field

in the millions of dollars, in my opinion, is not necessary for the

meritorious cases and of course is not justified for the others. I believe

that in actual practice the bill would work out to give tax support to

many proceedings and cases that should not be supported.

II

In addition, the prospect of subsidies will actually prolong agency

actions and litigation, once commenced. Many proceedings and cases that

do not receive an initial award will nevertheless be prosecuted to the
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bitter end in what in most cases will be the forlorn hope of eventually
prevailing. The attractiveness of the eventual award, once victory is
attained, will cause participants to press their case to the last inch
in the hope of attaining the gold at the end of the rainbow. In my view
this will cause agency proceedings and litigation to snowball far beyond
what the sponsors of this legislation presently contemplate and beyond
the willingness of Congress to supply the necessary administrative
personnel and judges to properly handle the resulting caseload. Even
without this proposed subsidizing of litigators that has been the case.
The United States Courts of Appeals who, in most cases, handle the
initial appeals from agency action, have been loaded with cases beyond
their capacity for a number of years and the end is not in sight. And
agency cases are the most important and time consuming of their cases.
So by subsidizing more litigation in this area I fear the Congress will
be creating further backlogs and delay.

The extra step involved in establishing the proper amount of subsidy
to be paid will also consume a great deal of administrative and judicial
energy. In many cases where an initial award is not paid you will be
doubling the litigation in those cases where the party prevails. First,
there will be the agency proceeding and lawsuit, and then will follow a
second lawsuit over the proper award. Lawsuits and appeals are also
authorized if an applicant is denied an award or receives what he
considers to be an insufficient award. See 558a(f)(a)(A). This will lead
to cases seeking fees or greater fees. In England where the prevailing
party is entitled to recover extensive costs the subsequent litigation
is extensive and that in turn has its own costs.

There are other procedural and substantive problems presented by the
bill. Since some parties will be entitled to an award of costs and
expenses "prior to timely participation in the proceeding by that
person" that advance recognition will be taken in some cases as a
preliminary determination of merit to his position and will give him a
preferred standing throughout the administrative proceeding and any

94-367 0 - 77 - 26
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subsequent litigation that might be most unfair to other participants.

Perhaps the most difficult issue raised by the bill is the criteria

it would establish for determining whether the subsidy is to be paid.

The bill provides that participants are entitled to recover attorneys'

fees and costs of experts, and other ligitation costs from the United

States if - (1) the court affords such person the relief sought in

substantial measure; [or] (2) such action served an important public

policy . . . (etc.) You should consider the breadth and indefiniteness

and propriety of these standards. Admittedly, such standards

cannot be mathematical, but what one person or one court might consider

to be an important public policy might not be so important to others.

For instance, some might consider just participating in a proceeding

served an important public policy, while others would consider the

participation to be a disservice to the public interest. The Alaska Pipe

Line litigation is a case in point.

In that case the Wilderness Society opposed the Alaska Pipe Line on

legal and environmental grounds. Its activities succeeded in delaying

the project for several years during which time (1) the construction

cost increased $1 to $2 billion; (2) the Court of Appeals refused to

consider its objections to the Environmental Impact Statement (EIS),

Wilderness Society v. Morton, 161 U.S.App.D.C. 446, 495 F.2d 1026 (1974),

rev'd, 421 U.S. 240 (1975), and over the court's finesse Congress had

to direct the project to proceed on the existing EIS, Pub. L. 93-153,

Nov. 16, 1973, Sec. 203(d), (87 Stat. 585); and (3) the nation was

deprived of the North Slope oil for several years while it suffered under

the sharply increased fuel prices brought on by the nation's vulnerability.

to foreign oil. The final result was that the obtainment of needed

supplies of natural gas from the North Slope was pushed years into the

future when most assuredly the cost of obtaining it will be even more

sharply increased.

Thus, practically nothing that the Wilderness Society set out to

accomplish was eventually achieved. The right of way and construction

and operational rights were expanded by Congress substantially beyond

what Alyeska had originally requested and these far-reaching changes

were made permanent for all pipelines in the future. The environmental
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interests feel they suffered a permanent defeat. In addition the
increased cost to the nation occasioned by the delay brought on by the
Wilderness Society ran, is running, and will continue to run, into the
billions of dollars. Should that type of opposition be subsidized by
the Federal government? Should such parties receive a substantial
financial reward because on one ground they were temporarily successful
in holding up a vitally needed project and might be considered - on
one temporary point - to have achieved a "substantial measure . .
[of the] relief" they sought when the permanent detriment to the public
interest far exceeds the value of the temporary "relief" they obtained?
Did the delay in the project actually "[serve] an important public
policy"? Some might argue that it did. The court awarded them a fee
but the Supreme Court held the law did not permit the payment of any
fee. Alyeska Pipeline Co. v. Wilderness Society, 421 U.S. 240 (1975).
In any event the bill in its present form will encourage such opposition.
Should not the right to compensation in such cases be based at least
in some part on a balancing test, i.e., whether in the last analysis 
the _public interest benefited more than it was harmed? And the test

should be whether the alleged benefit is permanent and substantive.
It is too easy for highly imaginative minds to find "public benefit"
in highly speculative ephemeral considerations that in the long run
do not benefit anyone. The nation will never recover from the
tremendous additional cost imposed on the price of oil as a result
of the delay the objectors caused in the building of the Alaska
Pipe Line. It will be reflected in the increased price of oil as
long as oil flows from the North Slope. We will be paying for it
the rest of our lives. And if natural gas from that area ever
reaches the lower 48 states its price to the public will also reflect
the increased cost resulting from such delay.

Another current case which is demonstrating the extreme cost to

the public of the opposition f single individuals or small groups

to tremendous projects is r f e ted in Silentman v. Federal Power 
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. Cir. 1977). Here two people have
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proceedings to the public interest.

There is an additional point in the whole Alaska Pipe Line case.

The real party at fault was not the interior Department or the pipe

line or the courts. It was the failure of Congress to act over a

period of many years that created the whole problem - the failure to

modernize the Mineral Leasing Act to correct a wagon trail right-of-way

for slender pipe lines to the widths necessary for heavy modern

caterpillar construction equipment and heavy pipes four feet in width.

Here is a good example of where Congress would be directing its legis-

lation at the wrong department when it seeks to subsidize the executive

agency objector when the key to the solution lies in the legislative

branch.
III

This leads to a final point. In many cases,the perceived

unresponsiveness of the "system. to the interests of individual citizens

results most often not from administrative or judicial insensitivity,

but from legislative causes. The drafted report on the bill states

that "most Americans feel powerless to affect the course of agency

decisions.. If so, their feeling of inadequacy in some cases might

be more justifiably directed to Congress which is the true creator of

the policies that the agencies attempt to implement. And to the

extent that these policies are stated ambiguously, in conflicting

language, in abstract terms and compel unattainable results it is

Congress and not the executive agencies that are the root of the probl
em.
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Too often an idealistic statute with difficult enforcement aspects
is sabotaged in its administration by an inadequate appropriation.
In such instances the public may blame the agency, but it is not at
fault. It only has so many employees. The Freedom of Information
Act is a recent case in point where a statute with conflicting
standards was forced on executive agencies with inadequate appropriations
to guarantee the benefits it promises to the public. The result was
that demands by citizens suffer backlog and delay in many agencies -
for which the agencies are not responsible. And because the time
requirements of the statute are impossible of accomplishment the courts
have been flooded with lawsuits that the wisdom of Solomon could not
point the way to statutory compliance. The result is that the
arbitrary, inadequately funded time limits in the Act must be
extended because insufficient appropriations for personnel make
compliance impossible. Open America v. The Watergate Special Prosecution
Force, 547 F.2d 605 (D.C. Cir. 1976).

The congressional statute prohibiting Government agencies from
discriminating in employment is another current example. The lack of
wisdom of Congress in requiring new trials in United States District
Courts is clogging the courts but criticism is misdirected at agencies
and courts for delay. The statute requires a hearing before the agency.
If the employee is not satisfied by the result there, he appeals to the
District Court. The second trial must be de novo and the first trial
before the agency is thus completely duplicated. Chandler v. Roudebush,
425 U.S. 840 (1976). Obviously, with such lack of respect for the
agency proceeding, its hearing may degenerate into a pro forma trial
on the way to a body that has some authority to make a decision that
might be respected. At present there are 191 such cases for de novo
retrial pending before the United States District Court for the
District of Columbia and as of today 8,000 cases involving Federal
employees are backed up in the agencies. This duplication of trials
causes interminable delays but the agencies are not to blame.
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The i adequate personnel that Congress has made available to 
enforce

the Occ ational Safety and Health Act is another case in point. .1!!

AFL-C1 v. Marshall, Secretary of Labor (No. 75-1506, pending in D.C.

Cir. 1 7 ). And National Congress of Hispanic American Citizens v.

Usery (No. 76-1009, D.C. Cir., decided April 19, 1977), represents

another instance-where Congress loaded a department with 
administrative

tasks and time limits that were impossible of attainment, beca
use of

insufficient personnel, within the congressionally-prescribed time

limits.

Nevertheless, I do not believe that Congress needs subsidized public

prodding to improve its machinery in order to write laws in the public

interest. But there is every bit as much justification for subsidizing

citizens to promote congressional enactments in the public interest as

there is to provide general support for those promoting Executive action

in the public interest. If you pass the latter you may be soon faced

with a'demand for the former - federally subsidized lobbyists to add

to federally subsidized litigants. But I do not believe that the

agencies need generally subsidized clients and lawyers to get them to

carry out their statutorily assigned functions any more than Congress

needs it.

True justice attempts to solve problems in the terms of the individual

but with so many conflicting views every person cannot prevail. To the

extent that compensation should be paid in some cases it is my view

that the present specific statutes are generally adequate and there is

no need for a general enlargement. I would suggest a selective approach

to the problem where a particularized need is shown. And I believe

Congress should approach with great caution the proposal to award fees

and costs in advance of agency proceedings.

Congress could also serve a real public need by closely monitoring

the indefinite standards it provides in some of these situations so as

to write standards with sufficient clarity and definiteness that they

will not constitute an open inducement to endless proceedings and
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litigation. This .could be accomplished by statutes that more clearly .
state definite policies rather than acts that represent a congressional
compromise that runs in two or three different directions and the
agencies, and eventually the courts, are expected to try to work it
out. When congressional intent is duplicitous this is a difficult
task - the guideline is just not there or is highly obscured. A
Revisor of Statutes as exists in the State of Wisconsin could materially
aid in the task of improving laws on the books to reflect problems
that arise in their enforcement. Half of the appropriation here
suggested would more than do the job.

Respectfully submitted,

George E. MacKinnon

June 10, 1977
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Additional Material Submitted by Senator Laxalt

BUREAU OF
CONSUMER PROTECTION

tUtHAL I RAUL

WASHINGTON. D. C. 20580

April 28, 1976

Mr. Michael Hirsh
Executive Producer/Public Affairs
Chicago Public Television
5400 North St. Louis Avenue
Chicago, Illinois 60625

Dear Mr. Hirsh:

Thank you for your letters requesting compensation
under Section 18(h) of the Federal Trade Commission At to
represent the interests of consumers in the rulemaking
proceeding on funeral industry practices. Although the
presiding officer for the proceeding, Mr. Kahn, has
recommended against approval of your request, final deter-
minations on such requests are made by the Director of the
Bureau of Consumer protection in her discretion, under
Rule 1.17(d)(2) of the Commission's Rules of Practice.

I regret that I cannot approve your request on the .
basis of the information .you have submitted. You have sub-
mitted neither a specific statement of the expenses to be
incurred for which you seek compensation, nor an estimate
of your total anticipated expenses, as required by Rule
1.17(c)13). You state that you cannot estimate your
expenses without knowing how many days or weeks the hearings
are expected to take. Since hearings have been scheduled,
I.. do not understand why an estimate of expenses cannot be-
submitted.

In addition, I cannot determine, as required by
Section 18(h) and Rule 1.17, that the interest you represent
would not otherwise be adequately represented in this 
prETEeedin . ftile no other Lonbwiler representative has been

orized compensation for participation in the Chicago
hearings, three applicants have been authorized compensation
to represent the interests of consumers in the proceeding
(New York Public Interest ResefEEllaa for the New York
hearings, the Consumer Affairs Committe,p, C,,Kater Waaliiagton
Chapter, Amgricans for Democratic Action, in conjunction
with the National Council of Senior Citizens for the
Washington hearings, and Consumers Union tor the suomission
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Mr. Michael Hirsh

of written comments). In addition, the Continental
Association of Funeral and Memorial Societies has been
authorized compensation to represent the interests of
funeral and memorial_s_aciatin_the Washington hearings.
The statute does not require compensation of a consumer
representative at every individual hearing for which such
a representative applies, since the Commission's determi-
nation on the proposed rule will be based on the entire 
record  and not on the portion of flip tecord adduced at any
single hearing site.

Moreover, I cannot determine that the interests ofconsumers would not otherwise be adequately representedbecause you have submitted little information about thesubstance of your projected participation. A determinationthat consumers' interests would otherwise not be adequately-represented cannot be made without a reasonable descriptiQnof how a compensation applicant intends to_spend the moneyhe receives. In any case, we have an inherent obligationto require reasonable assurances that public monies will beused well before we commit ourselves to disbursing them.This description need not be precise, but should at leastinclude a statement of the issues in the rulemakingproceeding you intend to address and the kinds of evidenceyou intend to place on the record.

If all you intend is to question other witnesses atthe hearings, then it becomes all the more difficult forme to conclude that consumers' interests would not other-wise be adequately represented. In that case, you willIT5E76-J-FT-O-aucing evidence on any issue for which the recordmight otherwise be inadequate, either in support of or inopposition to the rule. Moreover. you wolad he ne,formin,ga function that three o  her consumer reoresentatives (ndt1ieCtmissi on--cf)_   o. In short, whilethe introduction of evidence is not a prerequisite tocompensation under Section 18(h), it is certainly a factorwhich I am obliged to consider in applying the statutorystandard.

Finally, while I am not prepared to say that Rule 4.1prohibits persons who are not attorneys from participatingin rulemaking proceedings, I believe the fact that youare not an attorney is relevant to my determination if all



406

Mr. Michael Hirsh

you propose to do in the proceeding is to examine
witnesses. I find it difficultyto conclude that consumers'
interests can be adequately represented only if a non-
attorney can conduct direct and cross examination.

For all the foregoing reasons, I must regretfully,
deny your request.

Sincerely,

,i7oan Z. Epinstein
Acting Director

cc: David Goldberger, Esq.

-
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UNITED STATES GOVERNMENT

Memorandum

I ROM GALE P. GOTSCHALLCOUNSEL FOR
FEDERAL•STATE CODPERAtiONFEDERAL TRADE COMMISMONWASHINGTON, D. C. 20540(TEL 202.962.4315)

: Gale Gotschall DATE: July 11, 1974

FROM
Arthur Angel, Attorney 0-469_--:
Btreau of Consumer Protection
Division of Special Projects

SUBJECT: Anti-Consumer State Funeral Itemization
Regulations

As you know, the staff of the FTC has, for some time,
been conducting a nationwide investigation of funeral practices,
and I am directing that investigation. Two very important
capnsumeA..nr,,l1pms revealed by our investigation are first,
iroufficient knowledgp on the part of consumer buyers of
what is involved in a funeral service and what components
are covered in the price of the funeral, and second, the
pa.2.31/23.[_2.1...11.1mL.4,2agIllay_o_f_services_and facilities on
tlie-T77777777many -funer-al di7777=== prevents consumers
from obtaining price reductions for unwanted services.

Following the FTC's pilot funeral price survey in the
District of Columbia, Congressman Charles Diggs proposed
Federal legislation (H.R. 13492) for the District of Columbia
aimed at remedying the problems of insufficient knowledge of
the services included and the tying togefher of services and
facilities. This legislation would require funeral directors
to give their customers a written breakdown of services and
facilities, with a separate price for each, at the time
arrangements are made.

The FTC staff testified in support of Congressman Diggs'
bill on April 24, 1974 (with three proposed amendments to
strengthen the law) and in opposition to H.R. 13969, an
alternative proposal introduced by Congressman Broyhill.
H.R. 13969 would require a written statement at the time IlmiL04
arrangements are made, but
for the funeral, with a listing of the services and facilities
included for that price. Such a law would allow continuation
of the tying together of funeral pervices and facilities which,
based on our investigation,  seems to be one of the most seriousproblems confronting consumer funeral buyers. As we indicatedin ora7-7777Tmony, the staff's pon77777-77"That consumers should
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be allowed to decline unwanted funeral services without

having to pay for them. The major funeral trade associations

opposed the full itemization law and favor a law permitting
single unit pricing.

,Shortly after our testimony, the Conference of Funeral

Service Examining Boards issued a "Urgent Memorandum" urging

states to adopt a single unit pricing law similar to the

Broyhill bill as a state board regulation. I have received

information that several states have already taken this

action.

Such a regulation is very much contrary to consumer's

interests and is more a step backward than a genuine reform
in funeral price disclosures. We have studied this matter

in depth, including the validity of the claim by funeral

directors that full itemization will produce higher funeral

prices, and we are convinced that adoption of thp melqi)re

recommended by the Conference on the state level wrIplri

exac775777''the problems of The funeral c  nsum.r 4,0d—aseaate
a gfater need for regulatory action by the FTC.

Is there any way that state attorneys general can be

informed of the problems that inhere in the Conference's

directive?

The Conference's memorandum states "Regulatory agencies

external to funeral service have expressed serious public

concern as to how funeral service agencies'are conducting

their affairs in the public interest." That indirect reference

to the FTC's testimony implies that the Conference's recommenda-

tion is in accordance with the FTC's expressed concerns. In

fact, as indicated, the recommendation is ,priausly deficient an0

anti-consumer.
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TO: Ann Brown f)ATE:March 25, 1975

FROM: Arthur R. Angel, Attorney and -
Thomas C. NelsbA-,IResearch Associate
Federal Trade Commission
Bureau of Consumer Protection
Division of Special Projects

SUBJECT: Funeral Regulations for the District of Columbia

INTRODUCTION

This memo contains our comments on Regulation 74-37, relating
 4

to funeral directing in the District of Columbia which was vetoed '

by Mayor Washington on December 13, 1974. The 'comments represent

.the informal analysis of the staff, not the official statement

of the Federal Trade Commission. We are providing our comments.

to assist you and the other members of the task force reRnnn  e-

for4gAgaa.2ndinq new funeral rellalions to the .

In general, we believe that the substance of Regulation 74-37

offered significant new consumer protections, in four .important

-areas: consumer representation on the licensing board; the

affirmative disclosures required; the required itemization of

prices; and the prohibitions against certain improper practices.

These protections in Title VIII of Regulation 74-37 made it one

of the most progressive mortuary licensing programs in the

country.

A
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Although there were some drafting problems (omisskions,

ambiguities, etc.) in the proposed regulation, these could be • A

cleared up with some additional effort to provide an efficacious •

regulatiOn which would greatly improve the practi&e of funeral'
•

directing in D.C. Our more specific comments on individual

sections follow.

Title II

The definition of undertaking as it is presently written

. .
in Title I could be interpreted to apply not only to funeral

, .
directors, but also to the organizers of memorial so ieties and

similar groups. To correct this ambigous'language the definition

could read as follows:

"Practice of undertaking": engaging in the care

and disposal of the dead body of a deceased per-

- son and/or the preserving by embalming or other-

yise the body of a deceased person for funeral

-services, transportation, burial or cremation.

If part of the intent of the broad language was to bring Persons

selling pre-need packages and items under the jurisdiction of the

•
board, this could be more effectiVely a6COMPIIShed-thrOu4E-a7

•separate provision within the regulation.

-Title Iv•

Title IV was perhaps one of the most significant components

of Regulation 74-37. Consumer representation on state licensing

boards is as Mr. J. Thomas Rosch, Director of the FTC's Bureau
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of Consumer Protection has stated a "badly needed refprm in the

funeral service industry" (statement of J. Thomas Rosch,'Director,

Bureau of Consumer Protection, Federal Trade Commission before

the House Committee on the District of Columbia on H.R. 13492

and H.R. 13969, April 24, 1974) (See Appendix A). Section 1 

of Title IV which 'deals with the composition of the board is

particularly important since it insures that consumer representa-

tion would balance industry representation rather than merely

being an ineffective and out-voted minority. We recognize

the doubts that have been voiced regarding the inability of

the consumer representatives to discharge the technical

responsibilities of administering and evaluating licensing

(,,xaminations. It appears that this is a question which could

readily be dealt with by the board rather than needing special

_attention in the regulations. Perhaps an ad hoc committee

could be set up to handle such examination

Section 2(b) which is titled Investigation and Inspections

authorized the Board to investigate funeral directors but does

not spell out for what (e.g. to determine whether the funeral

director has violated these regulations and to determine what,

.if any, enforcement actions by the Board are necessary).
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Section 3 of Title IV dealing with the mechanism for handling

complaints and enforcement powers was, we beli.eve,on'b of tthe

- reasons given for the Mayor's veto of 74-37. It is, of course.,

important that the office charged with responsibility for

investigation and "preliminary action". have sufficient staff

and funds to carry out these duties. If the Office of Consumer

Affairs does not have the capabilities then the office should _

receive additional monies and manpower or another division within'
-

the city government should be given the task. The idea of pro-

viding a variety of avenues for consumer redress is a good one,

and should not simply be abandoned. The ability to issue cease

and desist orders (Sec. 3(b), 1) provides the board with an

important additional interpretive and enforcement power.

Titles V, VI, VII 

These provisions which deal with the licensing of undertakers

and apprentice undertakers •appear adequate to insure technical

competence and familarity with relevant regulations. We are
. .

• -
aware of the discussion that has focused on the exemption for

apprentices licensed prior a specific date who do not meet

educational requirements fpr lincensure as a undertaker. We

are not in a position to comment on this particular issue other -

than to note that it does appear reasonable to permit a.waiver

of the licensing requirements for some of those individuals

who have been involved in the funeral industry for many years
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although they continue to possess only the apprentice undertakers

license. We ha.ie no basis for recommending any pardcalar cut-

- ff date for such an exemption.

Title VIII 

The various sections of Title VIII possess the potential

to remedy many of the problems consumers encounter as they

make funeral arrangements and to correct Many of the troublesome

practices which were uncovered in the FTC's survey of funeral_ .

prices in the District of Columbia&hich was designed more to

obtain basic price-related data, than to identify abuses).

Section 1

The disclosure document required by ,Section 1. provides the

customer with  valuable information that previously has eltilS

en difficult to Obtain or on occasion misrepresented by the

funeral director. However, the actual language of the dis-

closures should be spelled out in the statute. This will permit

easier compliance checks, and insure that the format is under-

standable to consumers and comparable fr'om one establishment to

the next.

Paragraph (a) is inconsistent with the full itemization

requirement of Title VIII, section 2(c). The present language

may be aimed at package prices for Immediate cremations and

"FTC Survey of Funeral Prices in the District of Columbia,
"aff Findings and Analysis." (Appendix B).

94-367 0 - 77 - 27

Nib
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such practices as. requiring a casket for cremation. Willie such

intent is not totally unreasonable, the existing language is too

br d and suggests a general right Of the funeral director to

package goods and services. One of the primary aims of an

itemization requirement is to break up such packaging arrangements.

The disclosure might be rewritten to read:

a) You are free to select only those goods or
services you desire. Depending upon the - -
circumstances of death, or type of service
you select, you may be required to purchase
additional services or merchandise. In
that. event the funeral director will specify
below the reason such additional services
are required. .

• We are somewhat preplexed by the original version of (b) since

:.0;arresearch indicates that embalming is never absolutely required

in Washington even in the case of "certain diseases," As the

statement is presently written the words liprior to final disposition"

or some such Should be inserted prior to "under the law." Present

language suggests that bodies could just be left.- :The statement -

could simply  read:•.---- . - I 't.E•g'-`4"--- • -•
bT---"IiMbalming is not required under the law

. of the -District of ColuMbi-d."

I would suggest adding  a brief definition o "immediate

cremation" to paragraph (c). •

c) "Immediate cremation usually consists of
transportation of the corpse to the cre-
matory, the securing of the necessary
permits and certificates and the cre-
matory process." •
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Although we are not aware of many difficultie4 involving
_/* I

the purchase of burial clothing this statement (d) would be

useful if there is evidence of such problems in D.C.

PerhaiS it would be clearer and more precise if statement

(e) regarding a casket for cremation was as follows:

e) ,A casket is not required for cremation
under the law of the District of Columbia

We would also suggest that the task force consider drafting

a provision which would prohibit the requiring of a casket for
-

cremation. by a crematory or funeral home. This would enable
  . —

the consumer to obtain an inexpensive means of disposition

without being forced to purchase a casket. It is our opinion

that there is little justification for requiring a casket for :

emation on either practical or aesthetic grou.nds.Abill was

recently introduced in New Jersey which deals with the problem

of a casket required for cremation (see copy of Assembly Bill,

No. 1679, Appendix C. ).

We believe that the statement on burial containers (f)

Should be  expanded to inform customers that cemeteries may

offer outer enclosurers for sale and that the customer should

check to see what the cemetery requires. Both of these pieces

of information Should be available to the consumer, in addition

to the offerings of the funeral home, to insure an informed choice.
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The following language could be used for this purpose..

f) "Some cemeteries require that the casket
be  placed in an outer enclosure. This
requirement can usually be satisfied by
either a vault or a _less expnsive liner. •

These may also be available from your
.. cemetery. You should determine the re-

quirements of your cemetery and its
•. offerings."

In subsection (g) the language used is "you." This contrasts

with "customer" which appears in (a) and (b).

Since the entire disclosure statement to be presented to

the customer is relatively lengthy and detailed. it might be

useful if the board undertook to have the statement printed

and then furnished a supply, at cost, to each funeral home

for their use. This would avoid the possibility of any in-

accurancies and would assure a standard layout and printing.

-- Section 2 

Section 2 of Title VIII insures that the customer will

receive an itemized contract and will know what has been purchased,—

the cost of each of the components and the total charge. It will

also aid the consumer in putting together the kind of funeral

he or she desires We would recommend that in the drafting

of new regulations  consideration be given to including a

requirement that prices be printed on the itemization list for

each item. A hypothetical list might read something like the

following:
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embalming .$100

restoration or other preparation

of body $75
use of facilities for standard'
funeral service $150

- use of facilities for viewing
(1 night at $75)

transportation (within 50 mile
• limit):

transfer of remains $25
hearse $25 .
limosine • $35 (each)
flower car $25
other

arrangement and conduct of funeral $100
casket (as selected)
other merchandise (as selected)

D.C. sales tax
cash advances

This would discourage the variation of prices according to

the assets of the customer. A statement might appear on the

contract to the effect that these prices may be reduced at the

3iscretion of the funeral director but may not be increased.

It appears somewhat unclear in subsection (d) of Section 2

as to who must sign if any -changes are to be made. This is a

3imple matter of language and the insertion of "by the customer"

after "signed" would take care of the confusion.
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c__2.n__4. •

The problems Associated with casket selection are dealt

with in a limited way in section 4 of Title VIII but this needs

to be supplemented with a casket price which would be furnished

each customer. The list, ordered according to price, should .

include all of the caskets offered for sale by an establishment

•
and a brief description of each unit. This list will facilitate

price comparisons, and enable the consumer to ask for .a particular

-casket if he doesn't. see it on display. Something similar to the

'following provision might be used

(----.. 

' Every funeral services establishment operator
shall provide each customer, before the customer is
shown the available caskets, a written list of all
caskets offered for sale by the establishment. The
written list shall include the retail pice of each
casket and a brief description of the casket. The
list shall be in order of price, beginning with the
least expensive casket.

We would recommend that funeral homes also be required to

display, in the same general manner as the other caskets offered

for sale, or. disclose the availability of (in those establishments

which do not have caskets on display) the least expensive casket

ased in the standard adult funeral service. 'Further funeral

lomps should also be required to disclose to customers either

3n the casket price list or below the posted price on each

:asket the availability of the least expensive casket in colors
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other than that which is on display. The st4.ff is aware that

- the least expensive casket is often not displayed, displayed

in a disparaging manner, or displayed in a color that is selected

to be unappealing. This type of sales tactic effectively limits

the consumers options and warrants a regulatory provision. The

following language could be used to include a iprdhibition re-

garding the least expensive casket in Section 5 of Title VIII.

. Fail to display the least expensive casket
available for use in an adult funeral service
and to display such casket in the same general
manner as the other caskets offered for sale.

Fail to inform customers that the least
expensive casket may be obtained in colors
other than that which is on display if such
is the case and to furnish such a casket if
requested to do so by the customer.

c—ction 5 

An important addition we would recommend in paragraph (d) of

section 5 would be to require the funeral director to indicate

any out-of-pocket expenses incurred in conjunction with cash

advance items. This might be accomplished be requiring that

out-of-pocket expenses can only be-charged if they are indicated

as such on the written contract. It should be noted that the

present language does not prevent funeral directors from merely

changing the label of "cash advances" to "other charges" or

some other similar term and thereby continue to profit on monies

advanced. To prohibit this it might be wise to consider including

A
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a more comprehensive prohibition of profiting on cash advances.

The remaining provisions of section 5 appear useful and

except for...several question; regarding language appropriate

for inclusion in future regulations.

Title IX 

Title IX, section 1 should be stated in such a way that

it is clear that except in a death from contagious disease, the

services of an undertaker are not required by D.C. law, The

paragraph could simply be amended to read: •

(I 
"In all other circumstances the services

of an undertaker are not required by D.C. law.
All permits and certificates must be properly
executed by the person responsible for the
disposition.".!,/

/ The above has been suggested without the detailed research .
into existing regulations that would be necessary before such

.guage could be incorporated into any regulations.
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BRUCE J. TERRIS
1008 SUNDERLAND PLACE. N.W.

WASHINGTON. D. C. 20038

12021785.1002

June 7, 1976

Mr. Jack Kahn
Presiding Officer
Federal Trade Commission
Pennsylvania Ave. at 6th St., S.W.
Washington, D.C. 20580

Dear Mr. Kahn:

. ....1ALTPADE

JuN ,9 '75
SPECIAL ASSISTANT

FG7:
ZONAVPaSTETLER

ELEANOR GRANGER

PHILIP G. SUNDERLAND

LONNIE C. VON RENNER

Re: Supplemental Application for
Compensation for Representation
in Proceedings on Funeral
Industry Practices

This is an application faz-sploaemental compensation
in t.ile above-named_proceedinci, filed lan_beh.1.34 of the
Consumer Affairs Committee of the Greater Washington
(D.C.) Chapter, Americans for Democratic Action and the
National Council of Senior Citizens, Inc. This supple-
mental request is intended to cover additional costs
incurred for representation through counsel at the
recently concluded Chicago hearings and for representation
at the Washington, D.C. hearings.

In correspondence between applicants and the
Commission dated February 23, 1976, and April 23, 1976,
applicants were granted a right to compensation for repre-
sentation and participation in the Washington, D.C. hearings.
On Friday, May 7, 1976_ in a qPrieq_nf talephilanzver-,-
sat.I.JaaP between yourselfl Mark SilvQ.L.W.P....ThQ=.5  Nel,Aon,
James DeLong4,and the undersigned it waA_Agreed_that-a
portion of .... AA* zlaimiebliiTi • • ld be used to compen-
sate counsel to participate at Um Chiago-Leari-ngs-which
begaz_u_Ly 10, 197-6-. It was further agreed at that time
that an application for supplementary compensation would
be submitted to the Commission to restore the funding
authorized for the Washington hearing.

During the conversations on May 7th the undersigned
also told the Commission staff that the initial application
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Mr. Jack Kahn
June 7, 1976
Page Two

filed by applicants significantly underestimated the length

of the Washington, D.C. hearings and, hence, the number of
hours for which representation by counsel would be required.
The initial assumption was that the hearings would last only
two days. It is our present understanding that two weeks of
hearings are likely. Therefore adequate representation at
the hearing will require considerably more time. Additional
funds are sought for this purpose. */

Item Description Cost 

Restoration of Washington, D.C.; Authorization
Required as a Result of Participation in the
Chicago Hearings.

Attorney fees

Preparation and participation at Chicago
hearings (139.5 hours at $19 per hour)

Preparation of rebuttal statement-estimated 
(5 hours at $27 per hour; 75 hours at $19 **,
per hour; 20 hours paralegal at $9 per hour)---

Travel

1 round trip to Chicago

Per diem expenses; including fare to/from
airports, May 9 - May 21, 1976 (receipts
available)

Subtotal Cost

$2650.50

980.00

136.00

599.67 

$4366.17 

*/ Applicants' counsel are working closely with counsel for
another interested party to the Washington, D.C. hearings, the
Continental Association of Funeral and Memorial Societies. It
may be possible to share the burden of preparing for and con-
ducting cross-examination, in order to reduce the hours of
attorney time that would otherwise be required of each group
individually. While the degree to which such cooperation is
possible cannot now be reliably estimated, Any such economies
will, of course, be reflected in applicants' final bill.

**/ It is understood that any allocation of time for preparation
of rebuttal submissions depends upon receipt of prior authoriza-
tion from the presiding officer, pursuant to the Commission's
Rules of Practice Section 1.13(d)(5).
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Mr. Jack Kahn
June 7, 1976
Page Three

Item Description Cost

Additional Compensation Sought for Representation
at Two Week Washington, D.C. Hearings

Attorneys fees - Total Requirements

Preparation for hearings (20 hours at $27
per hour; 130 hours at $19 per hour; 40
hours paralegal at $9 per hour)

Participation at hearings (15 hours at $27
per hour; 70 hours at $19 per hour)

Preparation of rebuttal statement (5 hours
at $27 per hour; 35 hours at $19 per hour;
20 hours paralegal at $9 per hour) */

Less Amount Previously Allocated in Initial
Budget (15 hours at $27 per hour; 30 hours'
at $19 per hour; 20 hours paralegal at $9
per hour)

Subtotal Cost

Total Supplemental Compensation Requested

$3370.00

1735.00

980.00
$6085.00

1155.00

$4930.00 

$9296.17 

If any further information would assist your consideration
of this supplemental application, please contact me at your
convenience.

Sincerely you

(j/(
Th

Lonnie C. Von Renner

LCVR/ckj
cc: William R. Hutton

Ann Brown

*/ It is understood that any allocation of time for preparation
of rebuttal submissions depends upon receipt of prior authoriza-
tion from the presiding officer, pursuant to the Commission's
Rules of Practice Section 1.13(d)(5).
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FYPIRG ,
NEW yorm public INTEREST .RESEARCH gROUpr INC.

Niatte,,,,s. 5 Beekman Street • New York, N.Y. 10038 • (212) 349-6460
Other Offices ALBANY. BINGHAMTON, BROOKLYN. BUFFALO. QUEENS. SYRACUSE

APPENDIX
Statement in Accordance with

Sec. 1.17(c), Title 16, Ch. 1, Part 1, Subpart B
F.T.C. Procedures and Rules of Practice

Insofar as the particulars requested by Sec. 1.17(c), 1-6, have not been
supplied by the foregoing proposal, the following is submitted:

sr, -
1. Description of the Interest Represented 

Three studies by NYPIRG have brought us into contact with many
consumers of funeral services and given us an insight into the
practices of the funeral industry as they impact on consumers.
Our over 100,000 members and their families have occasion to use
the services of the funeral industry in New York State. Accordingly,
NYPIRG feels confident of its ability to represent the interests
of consumers at large in the effective regulation of the funeral
industry.

2. Necessity of Consumer Representation 

As a broad-based, state-wide consumer organization, NYPIRG is able
to represent the interest of affected consumers: The necessity for
such representation is the inability of individual consumers to
represent their own interest and the need for two informed adversaries
if the rule-making proceeding is to function properly. An additional
indicator of need is the disparity in the resources available to
consumers as opposed to the industry's.

.3. Why Such Interest Would Not Otherwise be Represented 

The experience in past hearings indicates an absence of effective
consumer representation. NYPIRG's experience with the funeral
industry indicates that we are the only state-wide consumer group
in New York with extensive prior experience with the funeral industry,
its practices, services, and costs. NYPIRG is also thoroughly
familiar with the theory, administration, and enforcement of N.Y. State
consumer laws affecting the funeral industry. Consequently, we
believe that our participation will represent an interest that
otherwise would not be heard adequately.

4. Reasons Compensation is Needed 

a) The funeral industry is a multi-million dollar business. The
proposed rule would affect substantially the way in which the
industry does business. Consequently, it is fair to state that
the economic state of the interest involved is huge. NYPIRG's
proposed compensation totals only $8,557.
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APPENDIX - 2

b) Individual contributions for this rule -making proceeding are not
feasible. Because of prior funeral studies, NYPIRG has attracted
support from consumer interests concerned with funeral practices.
But it is not economically feasibleto solicit additional contri-
butions at this time.

c) NYPIRG's resources are budgeted on a fiscal year beginning September
1 and ending August 31. Duties of staff and organizational priorities
are determined months in advance of the time money is to be spent.
This year no allocation Was set aside to support an intervention
in a trade regulation rule proceeding. Like most other grassroots,
community-supported organizations, we operate near to deficit.
Consequently, without support, NYPIRG will not be able to intervene
at the New York City hearings.

5. Statement of Expenses to be Incurred 

The total funding requested is $8,557. An itemized breakdown appears
in our detailed proposal.

6. Organizational and Financial Status 

NYPIRG, as noted previously, is a broad-based membership corporation
organized under the laws of New York State. It is a not-for-profit
corporation registered with the New York Attorney General's Office,
and the New York State Division of Social Services. ,NYPIRG has received
a determination of tax-exempt status from the Internal Revenue Service.
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