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STATUTE OF LIMITATIONS EXTENSION FOR INDIAN CLAIMS
TUESDAY, MAY 3, 1977

U .S . S en a te ,
S el ec t Com m it te e on  I ndia n  A ff a ir s ,

IVa shing ton, D.G.
Th e com mit tee met , pu rsua nt  to notice, a t 10 :07 a.m. , in room  424, 

Rus sel l Senate Office B ui ld ing,  Sen ato r J am es  Abourez k (cha irm an  of 
the com mit tee) pres idi ng .

P re se n t: S en ator  A bou rezk.
Staff  pr esen t: Alan Pa rk er , ch ief  c ounsel ; E ll a Mae Ho rse , profes ­

sional  staf f me mb er;  Bar ba ra  Be rge r, pro fes sio nal staff me mb er;  an d 
Ern ie  Duch ene aux , chie f c lerk .

Ch ai rm an  Abourezk. Th e In dia n Af fai rs Comm ittee wi ll come to 
ord er.

Th e purpo se of  th is  he ar ing before the  Senate Select  C om mittee  on 
In di an  A ffa irs  th is  m orning  is to tak e tes tim ony on a bill  w hich wou ld 
exten d the  tim e fo r com mencing act ions on be ha lf of an In di an  tribe , 
band , or  group. Th is  bi ll would  allow the Uni ted State s, as tru ste e, 
an ad di tio na l 10 yea rs in which  to br ing all  In di an  claims fo r mone­
ta ry  dam age s which  arose pr io r to the  enac tm ent of  t he  o rig inal  st a t­
ute  of  lim ita tio ns  in 19G6. Und er  ex ist ing  law , the tim e in which  the 
Un ite d State s can file such  c laim s e xpires on Ju ly  18,1977.

In  1972, Congress amend ed 28 U.S .C. 2415 to allow the  U ni ted State s 
an ad di tio na l 5 years in which  to br in g cla ims fo r money dam age s on 
beha lf of  the  Indian s. A t th a t tim e, th e In te ri or Dep ar tm en t sta ted 
th at  it ha d not been able  t o pe rfo rm  t he  n ecessary wo rk to  ide nt ify  a ll 
the  wrongs and then  develop  th e factua l in fo rm at ion necessa ry to  i n­
sti tu te  lit igat ion.  Th e Dep ar tm en t po int ed  out th at it  w as at tem pt in g 
to ob tain ad dit ion al fund s and person nel  and fu rthe r sta ted th at the 
ad min ist ra tio n ha d pro posed  th e cre ation  of  an ind ependent T ru st  
Counsel  Aut ho rit y to rep resent  the resource  righ ts  of In di an s free of  
any governm ental  conf licts  o f in ter es t.

The In te rior Dep ar tm en t was  optim ist ic th at  these impro vem ent s 
would  am eliora te the investi ga tio n an d pro sec ution of In di an  claims. 
However , as we all know, the  T ru st  Counsel Aut ho ri ty  was  n ever es­
tab lished, and the  Rig ht s Pr otec tio n Uni t of the B IA  toda y receives 
only about 1 perc ent of  the  B IA ’s en tire ap pr op riat ion.  Cl early , th is  
lack  of  resources has severely hamp ere d investi ga tio n an d presen ta­
tio n of  valid In di an  claims.

In  ad dit ion  to the  difficulties inhe rent  in ev alua tin g In di an  claims,  
there  a re othe r f ac tors wh ich  ex em pli fy  the need to  ex ten d t he  ex ist ing
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statutory period. For example, the Indian Affairs Committee has re­ceived information from a number of tr ibes complaining of a lack of responsiveness on the par t of the United  States in investigating the Indians’ claims. Failu re to extend the period of limitations beyond July 18,1977, could quite possibly expose the United States to liability to the tribes for claims which should properly  be borne by third parties.
If  the statute is allowed to lapse, it will bar monetary relief, al­though other elements of the India n claims will not be affected. How­ever, the money damages involved could amount to millions of dollars. Par tly for this reason, the Government is presently preparing to file as many claims as possible.
The effect of this approach will undoubtedly result in economic hardsh ip in many communities throughout the country due to the clouded ti tles which will follow the institution of these lawsuits. How­ever, with respect to those large land claims which have recently re­ceived extensive public attention, particularly  in the eastern sea­board States, the potential hardship has  been somewhat alleviated due to settlement talks between the tribes and defendants initiated by the United States. I n contrast, if  the statute is allowed to lapse, these law­suits will necessarily have to be filed, thereby severely limiting the potential for negotiated settlements.
S. 1377 and the Inter ior Department’s report will be inserted in the record a t this point.
[The material follows:]



3

95tii CONGRESS 
1st Session S. 1377

IN  TH E SENA TE OF TH E UN ITED  STAT ES

April 25 (legislative day, February 21), 1977
Mr. Abourezk introduced the following b ill ; which was read twice and referred 

to the Select Committee on Indian Affairs

A  BILL
To extend the time for commencing actions on behalf of an 

Indian tribe, band, or group.

1 Be  it enacted by the Senate and  House of licpresenta-

2 tives of the United  Sta tes of America in Congress assembled,

3 That  (a) the third proviso in section 24 15 (a) of title 28,

4 United States Code, is amended by deleting the words

5 “eleven years” therein, and substituting the words “ twenty-

6 one years” in thei r place.

7 (b) The proviso in section 2415 (b) of title  28, United

8 States Code, is amended by deleting the words “eleven

9 years” therein , and substituting  the words “twenty-one 

10 years” in thei r place.

II
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United States Department  of the Interior
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240

Honorable James G. AbourezkChairman, Select Committeeon Indian Affairs uUnited States Senate “ AY 2Washington, D.C. 20510
Dear Mr. Chairman:
This responds to your request for the views of thisDepartment on S. 1377, a bill "To extend the tim.e forcommencing actions on behalf of an Indian tribe, band or group."
We recommend that the bill be enacted if amended assuggested herein.
The Act of July 18, 1966 (28 U.S.C. 2415) imposed astatute of limitations on tort or contract suits formoney damages brought by the United States both on its own behalf and, in its capacity as trustee, on the behalf of Indians. The United States had six years from the date of enactment of the 1966 ?ict to file claims, on the behalf of Indians, that arose prior to the date of the Act. In 1972 Congress, in P.L. 92-485, amended 28 U.S.C 2415 to extend this statute of limitations five more years, to July 18, 1977. Indians have expressed serious concern that the present statutory limitation might bar them from recovering damages in numerous causes that arose before 1966 because many of their claims may not be processed before the statute of limitations runs out. Accordingly, we recommend that the statute of limitations in 28 U.S.C. 2415 be extended until December 31, 1981, for claims brought by the United States on the behalf of Indians where the cause of action arose prior to 1966.
Significantly, Congress recognized the unique nature of these suits and the peculiar difficulties in uncovering potential Indian claims and preparing them.for litigation.In its report on the bill which became P.L. 92-485, the Senate Committee on Interior and Insular Affairs acknowledged

s
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the difficulty in identifying all Indian claims, and noted 
that the Bureau of Indian Affairs and the Office of the 
Solicitor had not been able to discover all the wrcngs and 
then develop factual information necessary to get litigation 
filed. (1972 U.S. Code Congress and Administration News, 
p. 3593)
The five year extension granted in 1972 did not solve the 
problem. Many of these claims go back to the 18th and 
19th centuries, and it is difficult to estimate the number 
which remain unprocessed. For example, the Field 
Solicitor's Office in Phoenix, Arizona, has developed 
approximately 35 claims in their geographical area which 
they will attempt to process by July 18, 1977. The Twin 
Cities' Field Solicitor's Office, covering Minnesota, Iowa 
and Wisconsin, has developed 167 cases. The Office of the 
Solicitor estimates that there could be many pre-1966 claims 
as yet unidentified or still being asserted that would have 
to be filed by July 18. Nationwide the unprocessed cases 
could amount to well over 1,000. The major reason why the 
five year extension was insufficient is that many tribes 
have only become aware of their tort and contract remedies 
in the last few years and thus have not, until recently, 
had adequate procedures to document claims as they arose. 
Therefore, hundreds of the pre-1966 claims are still being 
researched and identified and cannot all be filed by 
July 1977.
Due consideration should be given to the hardship which 
will be worked on tribes all ever the country if Indian 
claims arising before 1966 are permanently barred from 
suit by 28 U.S.C. 2415. Tribes would be foreclosed from 
recovering damages for past unlawful uses of Indian lands. 
However, instead of the ten years provided in S. 1377, 
we recommend that the statute of limitations be extended 
until December 31, 1981. This will provide adequate time 
to give these claims appropriate attention.

The Office of Management and Budget has advised that there 
is no objection to the presentation of this proposed report 
from the standpoint of the Administration.

Sincerely

2
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Chairman Abourezk. I will call the first panel of witnesses: The Honorable Leo Krulit z, Solicitor, Department of the Interior;  and the Honorable Peter Taf t, Assistant Attorney  General for Land  and Natural Resources, Department of Justice.
Welcome to the India n Affairs Committee. It  would be he lpful if you would submit your statement  and just  summarize what you th ink is important, and then we can ask questions.

STATEMENT OF LEO KRULITZ, SOLICITOR, DEPARTMENT OF THE 
INTERIOR

Mr. Krulitz. Thank you Mr. Chairman.
It  is a pleasure to appear  today before this Select Committee on Indian Affairs.
Chairman Abourezk. Incidental ly, th is is the first hearing that this committee has held.
Mr. Krulitz. I was wondering if th at was the case.
I think it is fit ting tha t this first hearing  be on what is a very im­portant matter . I am here today on behalf of the Secretary  of the I n­terior  to encourage this committee to support an extension of the statute  of limitations, which will expire on July  18,1977.
I have now been in office approximately 6 weeks, Mr. Chairman. During this time, I  have become well acquainted with this statute  and the problems which will be created if it is allowed to expire and is not extended.
I have had an opportunity to review where we stand with regard to filing of these claims. My at torneys, both in Washington and in the field, estimate there may be a total of 1,000 claims tha t could poten­tially  be barred by this statute.
As I  have looked a t what progress we have made, in terms of pre­parin g these matters for filing, what I am discovering is tha t the potential  li tigation involved is immensely complex. The land claims— at least the damage portions of those—would be barred. In many in­stances they involve literally  thousands  of potential defendants, all of which would have to be identified.
Chairman Abourezk. What are the nature of these claims, if you can categorize them at all ?
Mr. Krulitz. The claims subject to the statute  are claims for money damages.
Chairman Abourezk. Based on the taking of land?Mr. K rulitz. There are a var iety of them, Mr. Chairman. They do fall into several categories. Probab ly the largest and most complex are the land claims.
There are the claims of the Passamaquoddy and Penobscot Tribes in Maine, for  example. They are claims which, in part , would be barred by this statute; at least the damage portion of those claims.
There are claims in the West with regard to water rights. The poten­tial damage dimension of those claims, which could potentially be barred, is large.
In addition to tha t, there are a whole var iety of other smaller tres­pass damage claims involved but which do not involve such large 

numbers.



Chairman Abourezk. I was under  the impression tha t the Indian 
Claims Commission was the forum for filing of land claims and tha t 
the statute, as f ar as the claims before tha t Commission, had expired 
some time ago.

What I do not understand is the distinction between claims tha t 
go before the  Indian Claims Commission and the kind of claims tha t 
you are talking  about, as far  as land taking is concerned.

Mr. Krulitz. There is a difference. I may need to refer to Mr. T aft.
Air. Taft. Air. Chairman, I would just point out tha t an Indian 

claim cannot be brought before the Indian Claims Commission in a 
situat ion where the claim is against a th ird  party  or a State . So, most 
of the  ones we are concerned with here are suits against a th ird  party  
or a Sta te. In that  instance, the claim could not have been filed under 
the Indian Claims Act.

Chairman Abourezk. Is tha t in every instance, or in most instances?
Air. Taft. I would say in every instance a third-party  claim could not 

have been brought under the In dian  Claims Act.
As for whether or not the United  States  could have been sued for 

breach of trus t for failin g to have acted agains t a t hird par ty—and, 
therefore, such a claim could have been brought against the United 
States  under the Indian Claims Act—is a more complex issue. I be­
lieve that that  issue really has not been ruled on or heard  or even tried  
yet.

Chairman Abourezk. Is this the Associate Solicitor for Indian 
Affairs?

Mr. Krulitz. Yes, sir.
Chairman A bourezk. Is he India n ?
Air. Krulitz. No, sir.
Chairman Abourezk. I thought you told me at one time you were 

going to hire an Indian.
Air. Krulitz. I have to correct my statement. This is the Acting 

Associate Solicitor for Ind ian  Affairs.
I have not yet named an Associate Solicitor.
Chairman Abourezk. I see; he is not the permanent one.
Air. Krulitz. That is co rrec t; but Bill has worked closely with me 

and has been acting in that capacity.
Chairman Abourezk. That was even before the adminis tration 

changed ?
Air. K rulitz. Yes.
Chairman Abourezk. Please proceed. I hope you do not mind if  I  

inte rrup t periodically.
Air. Krulitz. Not at all, Air. Chairman.
I would point out, in terms of the progress we are making, tha t our 

best effort so far  has been concentrated in Phoenix—at the field office 
there—and in the Twin Cities area. Our attorneys and BTA officials 
in Phoenix have screened approximately 150 to 200 claims. They have 
worked that down to a list of 35 which they feel merit litigation. Those 
matters are now being prepared for litigation. Some of those water 
right s cases involve large numbers of defendants which need to be 
identified.

The Alinneapolis office has reviewed and processed some 600 items 
and has narrowed that down to 167.
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The plain tru th  is, Senator, tha t the work is far  from done. There is no way, in my judgment, th at we can effectively file all of the claims tha t need to be filed to  protect against the running out of the statute. In the past, I  th ink the resources tha t have been devoted to th is effort in the Solicitor’s office and, perhaps, in the BI A itself have not been adequate.
In addition to that , new law has been developed in the past years which increases the likelihood of success of  some of these claims.So, I  think a great hardsh ip and disadvantage and great  injustice will be done to the American Indians if the sta tute is not extended.We are proposing a change to the pending bill and are requesting an extension to December 31, 1981, which is about 4 ^  years. We would respectfully  request your consideration of tha t.
Thank you.
Chairman Abourezk. In  response to  that, I  will mark up the bill and offer an amendment to change it to tha t date.I think we put  in 10 years because it was an arb itra ry figure and just grabbed i t out of the air.
Let me ask you this. This is the  second time tha t Congress is con­sidering an amendment to the statute.  I am concerned with whether or not the administ ration has the ability to comply with even a 4^- year extension.
Do you intend to trv to augment your legal staff in order to t ry to catch up with these claims within that  period of time ?Mr. Krulitz. Mr. Chairman, we have in our budget requests for fiscal year 1978 requested funding for an additional 15 full-time po­sitions within the Solicitor’s Office. Part  of those positions would be devoted to this effort.
The more critical area  of need is within the BIA budget itself. Most of the investigative work is done by the Bureau of Indi an Affairs. Their fu nding  at this  point  has been inadequate in the pas t in terms of both dollars and manpower. Most of the litigation  funds in BIA  have been devoted to several complex cases. We need to beef up the effort there.
We will certainly make an effort to increase our emphasis and effort in this  area. It  will require the cooperation of the adminis tration as well as the Congress to provide necessary manpower funding.Chairman Abourezk. How much of the BIA budget goes toward funding the Rights  Protec tion Unit in BIA? I would like it by percentage.
Mr. Krulitz. Let me give you the number. It  is a very small percentage.
Fo r fiscal year 1977, the Indian Rights  P rotection budget is about $6.5 million.
Chairman Abourezk. What is the total BI A budget?Mr. Krulitz. Almost $600 million, I believe Mr. Chairman.Chairman Abourezk. Then it  is about 1 percent ?Mr. Krulitz. Yes; it  is very small.
I would prefer to get those accurate numbers for the record, if I might do that.
Chairman Abourezk. Would you furnish that , then ; and just have somebody calculate the percentage when you send the numbers in?Mr. Krulitz. Yes, sir.
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[The informat ion fo llows:]

Fiscal  year 1977 Fiscal ye ar 1978

To ta l BIA budget— ..........................................................    $5 89 ,000 ,000  $8 42 ,000 ,000
Rig hts  pr otect io n........................................................................     $1 ,2 00 ,000  $1 ,9 00 ,000
Per ce nt ......................................................................................................       0.002  0.002

4  Chairman Abourezk. Do you intend to increase tha t percentage
then, if you are asking for additional  funds?

Mr. Krulitz. I will encourage and make every effort tha t I can to 
increase the funding for this part icula r problem. Whether or not that

• ought to be in addition  to the  other programs or in lieu of other p ro­
grams, I certainly  am not in a position to make t hat  judgment today.

As you know, the budget provides for a great many needs of the 
American Indian.  I am not in a position today to say tha t I would 
trade  off those other needs for this. But we will make an effort to 
increase the funding.

Chairman Abourezk. We are  looking for assurances that an exten­
sion of the statute and an increase in the budget will finish off these 
claims cases; then we will not have to have another extension a t the 
end of 4i/> years.

Mr. Krulitz. I see.
Chairman Abourezk. I realize tha t in this Government there is no 

real continuity. You come on as Solicitor. You say th at the other folks 
did not do it right. Then, 41  ̂ years from now, when you are gone, 
somebody is going to come in and say tha t Krulit z d id not do it right.

We have to try  at this point  to  pin down almost exactly what you 
intend to do and how fast you intend to do it.

Mr. Krulitz. Mr. Chairman, let me make this  commitment to you. 
I will first define the need to get this job done in 41/) years, if tha t 
extension is granted by Congress. I mean both the need as it relates to 
the Solicitor's Office and the Bureau of India n Affairs. I  will do every­
thing tha t I can to make sure tha t that funding is g ranted for this 
program and this program is car ried out.

I personally view this  as a matter  of great importance to the Ameri­
can Indian. I  am personally committed to this.

Chairman Abourezk. Do you think  i t is fair  for  the Congress to ask 
for a periodic progress report , then, from your Department and 
Justice ?

Mr. Krulitz. I  think tha t would be absolutely fair.
Chairman Abourezk. Would you and Mr. Taft agree to repor t to 

this committee and to the House committee simultaneously every 6 
months ?

Mr. Krulitz. I  cannot speak for Mr. T aft.
If  tha t is the wish of this committee, yes, sir.

« Mr. Taft. Yes; I  would also agree to that.
Chairman Abourezk. I do not think tha t is an unreasonable request. 

I think i t would be sufficient to jog your memories up there as to what  
has to be done.

* If  the statute is not extended and if you have a number of claims 
which have not been filed on behalf of the Indians, then is the United 
States subject to any legal liabil ity for tha t failure?
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Mr. Krulitz. Mr. Chairman, let me defer to Mr. Ta ft on that.There is a possibility tha t if we failed to file the various claims on behalf of the tr ibes that  the Government, as trustee, could be charged with a breach of trust . I would expect that  we would be. Those claims would then be prosecuted before the court of claims for final determination.
I would have to say tha t certa inly there would be litigation. I  would not be prepared to say whether o r not i t would be successful, but there certainly  is a credible argument  tha t we would be liable.Chairman Abourezk. You would be liable for what:  the potential damages th at would have been obta ined had the cases been filed ?Mr. K rulitz. It  would be for breach of trus t. Whether or not dam­ages would be precisely the same, I am not sure.
Chairman Abourezk. But it would be roughly the same?Mr'  Krulitz. I would assume it would be.Chairman Abourezk. I  am given to understand-----Mr. T aft. May I interrupt?
Chairman Abourezk. Yes.
Mr. Taft. I think there is no question tha t we would be sued. I think tha t at that  point we, of course, would oppose a suit and there­fore, in the lawsuit, would oppose any grounds for recovery against us.On the o ther hand, r ight now I could not give an opinion that  that  is the law. In fact, I could put  arguments on both sides, I think, quite well.
There is a danger, therefore. I think  two things could ha ppen:One, if we were not found liable in the lawsuit, we would then be importuned to pass a statute  tha t would permit them at that  point to have a suit just as, in the past, we have had suits where claims have gone by and either have been properly heard or even have been heard and which could be heard again.
So, I think, if not in the suit filed on the breach of trust , there would be new acts requested from the Hill to permit such suits to be filed.I would point out one fur ther th ing. In  some instances in lawsuits, we would have rights agains t thi rd parties where they should bear the costs. In other words, I think we have instances where the parties tha t either have the land now or have the part icular assets involved should have known that they were acting con trary to the rights of the Indians; and, therefore, those parties  should pay the costs.If  we do not have the time to bring those suits, then the United States will be asked to pay for them e ither in a direct suit or th rough a new claims act. The third party would then get a windfall. They will, in effect, end up for all time with an asset that should belong to the tribe.So, I think  you have a situation where, ultimately, the United States will be asked to pay and where a th ird party , in many instances, will get away with a wind fall.
Chairman Abourezk. I unders tand your hesitancy to admit to any kind of liab ility on the part of  the Government.I have to say to you th at it is a quandary tha t I am in and tha t I thin g you are going to find yourselves in.
You obviously know th at there is going to be resistance to the pass­age of this on the floor. I  have not been threa tened with it, but I think it makes polit ical sense that  the Maine congressional delegation resists extension of this claim.
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If  I  am to defend this legislation on the floor of the Senate—and my 
counterpart  in the House has to do so over there—I do not really think 
I can defend it against the kind of attack tha t I can foresee coming 
by saying, “Well, the administration does not  really think  that  there 
is any thing  serious about it. They don’t t hink  there is much liability. 
There might be; however, on the other hand, there might not be.”

I think  I would have to have a little  clearer statement from the 
administration  on the potential liabili ty to the U.S. Government. I 
think tha t will appeal, perhaps, more to the Senators voting on this 
issue than if I went over there and said tha t we ought to play it safe 
because there will be a tremendous attack  on this  extension.

Mr. Krulitz. Mr. Chairman, I must say tha t in my mind I think 
there is a clear exposure and substantial risk of liability in this 
situation.

Chairman Abourezk. I think  tha t s tatement is much better for our 
purposes of defending  the legislation.

Would you submit for  the record the claims th at you have identified, 
which tribe against which defendant, and the potential amount of 
damages tha t you foresee? Of course, you understand tha t those 
damages will be estimates on your part.

I think tha t is going to be essential for our presentation  of this bill 
on the floor of the Senate.

Mr. Krulitz. Mr. Chairman, we will do our best to identify for you 
as many of them as we can.

I hope tha t you understand t hat  pa rt of  our problem is tha t they all 
are not yet identified.

Chairman Abourezk. I  unders tand that.
Please also indicate how many more, by numbers, there are, over and 

above the ones that you have already identified.
I think i t will be necessary that we have tha t information available 

for the debate.
[The list of claims follows:]
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U N IT E D  ST AT ES
DEPARTM ENT OF TH E IN TE R IO R  

OFF IC E OF TH E SOLI CIT OR 
W ASHIN G TON. D C. 20240

Honorable James Abourezk 
Chi ted States Senate 
Senate Select Oornnittee on

Indian Affairs 
Washington, D. C.

Dear Mr. Chairman:

I am enclosing a list of claims which would be barred if the Statute of Limitations is not  extended as provided in S. 1377.We have provided estimates of damages where w e have them.
In reviewing the list of potential claims, yo u should understand that

. Damage estimates are "guestimates" at  best. Asclaims are developed further, we  will be in a  better position bo estimate the potential exposure.

. The listing of these claims is not, in effect, a oonmitment on the part of the Department to bring suit in every instance. Decisions to bring suit will be made only after a careful review of the legal basis of each claim.

. There may be other potential defendants with regard to these actions which are not known to us at this 
time.

If we can be of any further assistance please advise.

Sincerely yours

LEX) M. KHULITZ 
SOLICITOR

Enclosure



13

T he f o l l o w i n g  i s  a l i s t  o f  p r e s e n t l y  i d e n t i f i e d  
c l a i m s  o f  p r o b a b l e  v a l i d i t y  w h ic h  w i l l  b e  a f f e c t e d  
i n  w h o le  o r  i n  p a r t  i n  t h e  e v e n t  28  U .S .C .
2 4 1 5 ( b )  i s  n o t  a m e n d e d . A r r a n g e d  by  g e o g r a p h i c a l  
a r e a ,  t h e  l i s t  i d e n t i f i e s  t h e  t r i b e  o r  i n d i v i d u a l  
on  w h o se  b e h a l f  t h e  c l a im  w o u ld  b e  a s s e r t e d ,  t h e  
p r o b a b l e  d e f e n d a n t  o r  d e f e n d a n t s ,  t h e  n a t u r e  o f  
t h e  c l a im  an d  a n  e s t i m a t e  o f  d a m a g e s . T he l i s t  
i n c l u d e s  m o re  t h a n  34 0 s u c h  c l a i m s ,  w i t h  an  
e s t i m a t e d  v a l u e  o f  p e r h a p s  s e v e r a l  h u n d r e d  
m i l l i o n  d o l l a r s .

91-407 0  - 77 - 2
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A b e r d e e n :

8 t r e s p a s s  c a s e s  on b e h a l f  o f  i n d i v i d u a l s  f o r  
f e n c i n g  an d ti m b e r  t r e s p a s s  on a l l o t t e d  la n d s .

B i l l i n g s ;

1 . On b e h a l f  o f :  P o r t  P eck  R e s e r v a t io n

C la im : M in e t a i l i n g s  l e a d in g  to  p o l l u t i o n
o f  r e s e r v a t i o n  an d r e s e r v a t i o n  s t r e a m s  
D e fe n d a n t:  M in in g  c o r p o r a t io n
D am ages : $ 1 0 2 ,0 0 0 .0 0

2 .  On b e h a l f  o f :  F o r t  Belknap R es er va tion
C la im : h o m e s it e  an d a g r i c u l t u r a l  t r e s p a s s
D e fe n d a n t:  N o n -In d ia n  i n d i v i d u a l
D am ages : $ 2 5 0 0 .0 0

3 . On b e h a l f  o f :  F o r t B e lk n a p  R e s e r v a t io n
C la im : A g r i c u l t u r a l  t r e s p a s s
D e fe n d a n t:  N o n -I n d ia n  i n d i v i d u a l
D am ages : $ 9 0 0 .0 0

4 . On b e h a l f  o f :  F o r t  P eck  a l l o t t e e
C la im : t r e s p a s s
D e fe n d a n t :  p r i v a t e  i n d i v i d u a l

5 .  On b e h a l f  o f :  F o r t  P eck  a l l o t t e e
C la im : t r e s p a s s
D e fe n d a n t :  p r i v a t e  i n d i v i d u a l

6 .  On b e h a l f  o f :  F o r t  P eck  a l l o t t e e
C la im : T r e s p a s s
D e fe n d a n t :  p r i v a t e  i n d i v i d u a l

7 .  On b e h a l f  o f :  a l l o t t e e
C la im : t r e s p a s s
D e fe n d a n t :  p r i v a t e  i n d i v i d u a l

8 .  On b e h a l f  o f :  i n d i v i d u a l
C la im : t r e s p a s s  an d d e p r iv a t io n  o f  u se
D e fe n d a n t:  p r i v a t e  i n d i v i d u a l
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9 . On b e h a l f  o f :  F o re  P eck  t r i b e s
C la im : E je c tm e n t  an d t r e s p a s s  dam ages
D e fe n d a n t :  p r i v a t e  i n d i v i d u a l

1 0 . On b e h a l f  o f :  F o r t P eck  t r i b e s
C la im : E n cro a ch m en t fr om  b u i l d i n g
c o n s t r u c t i o n  on  la n d s  c la im e d  by  t r i b e

S a c r a m e n to :

1 .  T im b er t r e s p a s s

R i v e r s i d e :

1 . On b e h a l f  o f : T o r r e s-M a r  t i n e s  Band  
C la im : I n n u n d a t lo n  o f  r e s e r v a t i o n
D e fe n d a n t :  p r i v a t e  i r r i g a t i o n  d i s t r i c t s
D am ages:  $ 1 ,0 0 0 ,0 0 0  (m in im a l e s t i m a t e )

Wi nd ow  R o ck :

1 . On b e h a l f  o f :  N a v a jo  t r i b e  an d I n d i v i d u a l s  
C la im : I l l e g a l  u p str e a m  d i v e r s i o n
D e f e n d a n t s :  p r i v a t e  i r r i g a t i o n  d i s t r i c t s ,
A r iz o n a  c i t i e s ,  S a l t  R iv e r  P r o j e c t .

A lb u q u e r q u e :

The  A rea  O f f i c e  h a s  I n d i c a t e d  t h a t  t h e r e  a r e  
l i t e r a l l y  h u n d r e d s  o f  t r e s p a s s e s  o f  v a r y in g  
t y p e s  an d d e g r e e s  in  d e r o g a t i o n  o f  t h e  r i g h t s  
o f  th e  e i g h t  N o r th e r n  P u e b lo s .  I d e n t i f i c a t i o n  
an d d e v e lo p m e n t  o f  t h e s e  c la im s  c a n n o t  be  
u n d e r ta k e n  a b s e n t  m a s s iv e  f i n a n c i a l  an d s t a f f  
s u p p o r t  a s s i s t a n c e .
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1 . On b e h a l f  o f :  S ac & Fox  T r ib e
C la im : S u r fa c e  dam ag e fr om  o i l  an d
g a s  o p e r a t i o n s
D e fe n d a n ts :  p r i v a t e  b u s i n e s s e s

P a w h u sk a :

1 . On b e h a l f  o f :  O sa ge T r ib e
C la im : w a te r  an d m in e r a l  r i g h t s
D e fe n d a n t :  K an sa s ( ? )

2 .  I n d e t e r m in a t e  nu m be r o f  g r a z in g  t r e s p a s s e s

1 .  On b e h a l f  o f :  Ak C hi n In d ia n  Com mun ityC la im : o f f  r e s e r v a t i o n  pum pin g
D e fe n d a n t :  300  a g r i c u l t u r a l  u s e r s

2 .  On b e h a l f  o f :  Ak C hi n I n d ia n  Com m un ityC la im : R a i lr o a d  t r e s p a s s
D e fe n d a n t:  S o u th e r n  P a c i f i c  RR

3 .  On b e h a l f  o f :  B a t t l e  M o u n ta in  C o lo n yC la im : R a i lr o a d  t r e s p a s s
D e fe n d a n t :  C e n t r a l  P a c i f i c  RR

4 .  On b e h a l f  o f :  C hem eh u evi T r ib e  
C la im : t r e s p a s s

5 .  On b e h a l f  o f :  F a l lo n  T r ib e
C la im : W ate r r i g h t s  a d j u d i c a t i o n

6 .  On b e h a l f  o f :  F o r t  M cD ow el l A pach eC la im : P o w e r l in e  t r e s p a s s
D e f e n d a n ts :  S a l t  R iv e r  P r o j e c t
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7 .  On b e h a l f  o f :  F o r t M oja ve T r ib e
C la im : 4 s e p a r a t e  t r e s p a s s e s

8 .  On b e h a l f  o f :  G i la  R iv e r  P im a -M a ric o p a  
I n d ia n  Com mun ity
C la im : D r a in  t r e s p a s s
D e fe n d a n t :  M a r ic o p a  C ounty

* 9 .  On b e h a l f  o f :  G i la  R iv e r  P im a -M a r ic o p a
I n d ia n  Com mun ity
C la im : O ff r e s e r v a t i o n  g r o u n d w a te r  pum pin g
D e fe n d a n t :  Sa n C a r lo s  I r r i g a t i o n  an d

> D r a in a g e  D i s t r i c t

S e v e r a l  o t h e r  I d e n t i c a l  c la im s  a g a i n s t  
I n d i v i d u a l s  e n g a g in g  in  o f f  r e s e r v a t i o n  
g r o u n d w a te r  pum pin g

1 0 . On b e h a l f  o f :  G i la  R iv e r  e t c .
C la im : f l o o d  da m ag e

1 1 . On b e h a l f  o f :  K aib ab  P a lu t e
C la im : pum pin g a f f e c t i n g  f lo w  o f  M o c a ss in  S p r in g s

1 2 . On b e h a l f  o f :  P ap ago T r ib e
C la im : M in e t a i l i n g s  p o l l u t i o n
D e fe n d a n t :  p r i v a t e  c o r p o r a t i o n

1 3 .  On b e h a l f  o f :  P ap ago  T r ib e
C la im : O ff  r e s e r v a t i o n  pum pin g
D e fe n d a n t :  T u sc o n

1 4 .  On b e h a l f  o f :  P ap ago T r ib e
C la im : O ff  r e s e r v a t i o n  pum pin g
D e fe n d a n t :  T u sc o n  (7 )

1 5 .  On b e h a l f  o f :  P ap ago  T r ib e  e t  a l .
C la im : W ate r R ig h t s  a d j u d i c a t io n
D e f e n d a n t s :  th o u s a n d s  u n i d e n t i f i e d
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1 6 .  On b e h a l f  o f :  S a l t  R iv e r  T r i b e
C la im :  o f f  r e s e r v a t i o n  p u m p in g
D e f e n d a n t s :  M u n i c ip a l  and  i n d u s t r i a l  u s e r s

1 7 .  On b e h a l f  o f :  San  C a r l o s  A p ach e  T r i b eC la im :  i l l e g a l  d i v e r s i o n  o f  u n d e r f lo w  o fS an  P e d ro  R iv e r
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

1 8 .  On b e h a l f  o f :  S an  C a r l o s  A p ach e  T r i b e
C la im :  W a te r  d i v e r s i o n  and  p u m p in g

1 9 . On b e h a l f  o f :  S an  C a r lo s  A p ach e  T r i b eC la im :  W a te r  d i v e r s i o n
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

2 0 .  On b e h a l f  o f : '  S an  C a r l o s  A p a c h e  T r i b eC la im :  W a te r  d i v e r s i o n
D e f e n d a n t :  P r i v a t e  c o r p o r a t i o n

2 1 . On b e h a l f  o f :  S an  C a r l o s  A p ach e  T r i b eC la im :  a c c o u n t i n g  and  d a m a g e s  f o r  f a i l u r et o  f o l l o w  c o u r t  d e c r e e  r e g a r d i n g  c o n s u m p t iv e  w a t e r  u s e
D e f e n d a n t :  New M e x ic o

2 2 .  On b e h a l f  o f :  S an  C a r l o s  A p ach e  T r i b eC la im : W a te r  d i v e r s i o n s  an d  p u m p in g
D e f e n d a n t :  p r i v a t e  c o r p o r a t i o n

2 3 .  On b e h a l f  o f :  S a n  C a r l o s  A p ach e
C la im : w a te r  r i g h t s  a d j u d i c a t i o n  c o n c e r n i n gS an  P e d ro  R iv e r
D e f e n d a n t :  i n d e t e r m i n a t e  n u m b e r w a t e r  u s e r s

2 4 .  On b e h a l f  o f :  W e s te r n  S h o s h o n e
C la im : W a te r  r i g h t s  a d j u d i c a t i o n  c o n c e r n i n gB a j o n e t a  S p r i n g s  
D e f e n d a n t :  S t a t e

2 5 .  On b e h a l f  o f :  W a lk e r  R iv e r  T r i b e
C la im :  U p s tr e a m  d i v e r s i o n s
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Twin Cities:
108 claims pertaining to Individual allotments 
102 tax forfeitures on behalf of individuals 
against state or county
40 trespass on reservation resulting from 
sand and gravel operations, grazing, fence 
and field encroachment
Defendants in above cases not identified 
Damages not estimated

Alaska:
1. On behalf ofr Kenaitze Tribe

Claim: trespass
Defendants: several oil companies

2. On behalf of: Chilkat Indian Village
Claim: Trespasses
Defendants: Alaska and its lessees and
permittees

3. On behalf of: Kootznoowoo, Inc.
Claim: Archaelogical excavation and
destruction or removal of artifacts

4. On behalf of: allottee heir
Claim: Timber and road trespasses across
allotments
Defendant: several oil companies

5. On behalf of: allottee
Claim: road trespass across allotment
Defendant: oil company

6. On behalf of: Kootznoowoo, Inc.
Claim: trespass to lands individually
held after Tlingit-Haida Settlement Act

7 . On behalf of: Sitka Indian Village
Claim: erroneous survey of Indian held
lands
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8 .  On b e h a lf  o f :  S it k a  V i l la g e
Cla im : d e p r iv a t io n  o f  u se  o f  t id e la n d s
D efe n d a n t:  A la sk a

9 .  On b e h a lf  o f :  S it k a  In d ia n  V i l l a g e
C la im : da m ag es  a r i s in g  from  p u rp o r te d
t r a n s f e r  o f  s c h o o l  p r o p e r t ie s  in  19 50

1 0 . On b e h a lf  o f :  S it k a  In d ia n  V i l l a g e
C la im : Im pr op er  t r a n s f e r  o f  t r i b a l
t o v n s i t e  la n d  i n t o  in d i v id u a l  o w n ersh ip

1 1 . On b e h a lf  o f :  S it k a  In d ia n  V i l l a g e  -  
in d iv id u a l  member
C la im : Im pr op er  t r a n s f e r  o f  i n d i v i d u a l l y
h e ld  p ro p erty , to  c i t y .

1 2 . On b e h a lf  o f :  S i tk a  In d ia n  V i l l a g e  -  
in d iv id u a l  member
C la im : im proper t r a n s f e r  o f  i n d i v i d u a l l y
h e ld  p r o p e r ty  to  c i t y .

M u sk ogee:

1 . On b e h a lf  o f :  Ch oc taw T r ib e
C la im : r e c o v e r y  o f s u r f a c e  and  m in e r a l
i n t e r e s t s  I n t e r f e r e d  w it h  by r a i l r o a d  
r i g h t  o f  way
D efe n d a n t:  R a il r o a d  Company

2 . On b e h a lf  o f :  Ch oc taw T r ib e
C la im : E x t r a c t io n  o f  sa nd and g r a v e l
from  R iv erb ed
D efe n d a n t:  Ok lah om a and  p e r m it t e e s

3 . On b e h a lf  o f :  Ch oc taw T r ib e
C la im : i l l e g a l  s a l e  o f  t r i b a l  c o a l  la n d s
D efe n d a n t:  Ok lah oma

4 . On b e h a lf  o f :  Cre ek  T r ib e
C la im : d e p r iv a t io n  o f  u se  o f  t r i b a l  p r o p e r ty
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5 .  On b e h a l f  o f :  C re e k  T r i b e
C la im :  d e s t r u c t i o n  o f  t r i b a l  c e m e t e r i e s

6 .  On b e h a l f  o f :  W y a n d o tt e  T r i b e
C la im :  E n c ro a c h m e n t on  H u ro n  C e m e te ry
D e f e n d a n t s :  K a n s a s ,  K a n s a s  C i t y ,  e t  a l .

7.  On b e h a l f  o f :  S e n e c a  C ay u g a  T r i b e
C la im :  T r e s p a s s  on  t r i b a l  l a n d s
D e f e n d a n t s :  p r i v a t e  i n d i v i d u a l s

P o r t l a n d :

1 . On b e h a l f  o f :  U m a t i l l a  T r i b e
C la im :  Q u ie t,  t i t l e  t o  r i v e r b e d  a n d  d a m a g e s
f o r  s a n d  an d  g r a v e l  r e m o v a l  f ro m  b e d  o f  r i v e r  
w i t h i n  e x t e r i o r  b o u n d a r i e s  o f  U m a t i l l a  
R e s e r v a t i o n
D e f e n d a n t :  R i p a r i a n  l a n d  o w n e rs
D a m a g e s : $ 1 0 0 ,0 0 0 .0 0

2 .  On b e h a l f  o f :  U m a t i l l a
C la im :  D e s t r u c t i o n  o f  s a lm o n  r u n s  by
d i v e r s i o n  o f  w a t e r s  fr o m  U m a t i l l a  R iv e r  
D e f e n d a n t :  V a r io u s  i r r i g a t i o n  d i s t r i c t s
D a m a g e s : E s t i m a t e d  $ 5 0 0 ,0 0 0 .

3 .  On b e h a l f  o f :  U m a t i l l a  T r i b e
C la im :  T r e s p a s s  t o  a l l o t t e d  l a n d s .  V o id
C o n d e m n a t io n
D e f e n d a n t :  P e n d l e t o n ,  O r e .
D a m a g e s : $ 5 0 ,0 0 0 .0 0 .

4. On b e h a l f  o f :  S w ln o m is h  T r i b e
C la im :  O i l  p i p e l i n e  t r a v e r s i n g  r e s e r v a t i o n
w /o  b e n e f i t  o f  r i g h t - o f - w a y  
D e f e n d a n t :  P r i v a t e  N a t u r a l  G as  C o.
D a m a g e s : E s t i m a t e d  $ 1 0 0 ,0 0 0 .
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5 .  On b e h a l f  o f :  S w in o m is h  T r ib e
C la im : T r e s p a s s  on t r i b a l  t i d e l a n d s
D e fe n d a n t :  B u r l in g t o n  N o r th e r n  RR
D am ages:  E s t im a te d  $ 6 0 0 ,0 0 0 .0 0 .

6 . On b e h a l f  o f :  S k ok om is h  T r ib e
C la im : O w n ersh ip  an d b o u n d a ry  d i s p u t e
an d c la im  f o r  u n a u t h o r iz e d  u se  o f  t r i b a l  
t i d e l a n d s
D e fe n d a n t :  S t a t e  o f  W a sh in g to n

7 .  On b e h a l f  o f :  S k o k o m is h  T r ib e
C la im : D e s t r u c t i o n  o f  f i s h e r y  by  d i v e r s i o n
o f  w a te r  f o r  h y d r o e l e c t r i c  p r o j e c t  on  
N o r th  For k R iv e r
D e fe n d a n t :  C it y  o f  Tac om a

8 .  On b e h a l f  o f :  S k o k o m is h  T r ib e
C la im : E n croach m en t upon  t r i b a l  la n d s  by
c o n s t r u c t i o n  o f  s c h o o l  f a c i l i t y  w i t h i n  
b o u n d a r ie s  o f  r e s e r v a t i o n
D e fe n d a n t :  Ho od C a n a l S c h o o l D i s t r i c t
D am ages:  E s t im a te d  $ 1 0 ,0 0 0 .0 0

9 .  On b e h a l f  o f :  T u l a l i p  T r ib e
C la im : N o n -I n d ia n  t r e s p a s s  on  t i d e l a n d s
s e c u r e d  to  t r i b e
D e fe n d a n t :  A nu m be r o f  p r i v a t e  I n d i v i d u a l s
wh o h a v e  c o n s t r u c t e d  sum mer hom es  on  
t i d e l a n d s
D am ages : E s t im a te d  $ 1 0 0 ,0 0 0 .0 0 .

1 0 . On b e h a l f  o f :  R a l l s p e l  T r ib e
C la im : W ate r f l u c t u a t i o n  fr om  Box  C an yo n
Dam e r o d in g  e a s e m e n t  l i n e s  on  t r i b a l  an d 
a l l o t t e d  la n d s  c a u s in g  w a t e r s  t o  e n c r o a c h  
upon  t r i b a l  la n d s
D e fe n d a n t :  Pe nd  O r e i l l e  C ou n ty  U t i l i t y
D i s t r i c t
D am ages:  E s t im a te d  $ 5 0 ,0 0 0 .0 0 .

1 1 . On b e h a l f  o f :  Nak ah
C la im : O v e r b u r d e n in g  o f  a c c e s s  e a s e m e n t
D e fe n d a n t :  l o g g i n g  c o m p a n ie s
D am ages:  E s t im a te d  $ 1 5 0 ,0 0 0 .0 0
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1 2 . On b e h a l f  o f :  S h o sh o n e -B a n n o c k
C la im : U n la w fu l t a k in g  & t r e s p a s s  up on
t r i b a l  la n d s  by  e n la r g e m e n t  o f  r e s e r v o i r  
D e fe n d a n t :  I r r i g a t i o n  d i s t r i c t s
D am ages:  E s t im a te d  $ 3 0 ,0 0 0 .0 0 .

1 3 .  On b e h a l f  o f :  P u y a ll u p  T r ib e
C la im : T r e s p a s s  to  t r i b a l  la n d s  by
I n t e r s t a t e  fr e e w a y
D e fe n d a n t :  S t a t e  o f  W a sh in g to n
D am ages:  E s t im a te d  $ 5 0 ,0 0 0 .0 0 .

1 4 .  On b e h a l f  o f :  I n d i v i d u a l  M u c k le s h o o t  Owne rs
C la im : T r e s p a s s  to  a l l o t t e d  la n d s
D e f e n d a n t s :  T r i- C o u n ty  D e v e lo p m e n t D i s t . ,
C ity  o f  A u b u rn , S t a t e  o f  W a sh in g to n  and  
p r i v a t e  c o r p o r a t i o n

S a c r a m e n to : ( a l s o ,  S ee  p a g e  3 i n f r a )

1 . On b e h a l f  o f :  C u y a p a ip e  Band o f  M is s io n  
I n d ia n s
C la im : F e n c e  e n c r o a c h m e n t an d i l l e g a l
u se  o f  r e s e r v a t i o n  la n d s
D e fe n d a n t :  A d ja c e n t  p r i v a t e  la n d  ow n er

2 .  On b e h a l f  o f :  C u y a p a ip e  Ba nd o f  M is s io n  
I n d ia n s
C la im : C o n t in u in g  c a t t l e  t r e s p a s s
D e f e n d a n t s : P r i v a t e  r a n c h e r s

3 . On b e h a l f  o f :  C u y a p a ip e  Band o f  M is s io n  
I n d ia n s
C la im : T r e s p a s s  on  r e s e r v a t i o n  la n d s  by
C ou n ty  th r o u g h  c o n s t r u c t i o n  o f  p u b l i c  
road  w it h o u t  v a l i d  e a se m e n t
D e fe n d a n t :  C ounty

4 .  On b e h a l f  o f :  C u y a p a ip e  Ba nd  o f  M is s io n  
I n d ia n s
C la im : Dam ag es  f o r  d im ln is h m e n t  o f
r e s e r v a t i o n  w a te r  s u p p l y .
D e f e n d a n t s :  I n d i v i d u a l  p r i v a t e  w a te r
u s e r s  an d i r r i g a t i o n  d i s t r i c t s
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C ase s from  d i f f e r e n t  a r e a s  b e in g  h a n d le d  by W ash in gto n  
S o l i c i t o r ' s  O f f i c e :

1 . On b e h a l f  o f :  Crow T r ib e  and in d i v id u a l  memb ers
C la im : V io la t io n  o f  Crow A ll o tm e n t Act
D e fe n d a n ts :  I n d iv id u a l  la n d ow n ers

2 . On b e h a lf  o f :  Pas sa m aq uod dy and  P e n o b s c o t t  T r ib e s
C la im : N o n -I n te r c o u r s e  Act  c la im  fo r  r e c o v e r y  o f
t r i b a l  la n d s
D e fe n d a n ts :  Maine  and  m us t j o in  i n d i v id u a l
t i t l e h o l d e r s

3 . On b e h a l f  o f :  S t . .R e g i s  Mohawk T r ib e
C la im : N o n -I n te r c o u r s e  A ct  c la im  fo r  r e c o v e r y
o f  t r i b a l  la n d s
D e fe n d a n ts :  New Yo rk  and  in d i v id u a l  t i t l e h o l d e r s

4 . On b e h a lf  o f Ca yuga  T r ib e
C la im : N o n -I n te r c o u r s e  Act  c la im  fo r  r e c o v e r y
o f  t r i b a l  la n d s  
D e fe n d a n ts :  New Yo rk

5 .  On b e h a lf  o f :  O nei da N a ti o n  o f  I n d ia n s
C la im : N o n -I n te r c o u r s e  A ct  c la im  fo r  r e c o v e r y
o f  t r i b a l  la n d s
D e fe n d a n ts :  New Yo rk  and  i n d i v id u a l  t i t l e h o l d e r s

6 .  On b e h a lf  o f :  O nei da N a ti o n  o f  New Yo rk
C la im : N o n -I n te r c o u r s e  Act  c la im  f o r  r e c o v e r y
o f  t r i b a l  la n d s
D e fe n d a n ts :  30 in d i v id u a l s

7 . On b e h a lf  o f :  Cataw ba  T r ib e
C la im : N o n -I n te r c o u r s e  A ct  c la im s  f o r  r e c o v e r y
o f  t r i b a l  la n d s
D e fe n d a n ts :  South  C a r o li n a  and in d i v id u a l
t i t l e h o l d e r s
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8 .  On b e h a l f  o f :  Wind  R iv e r  R e s e r v a t io n
C la im : U p st rea m  c h a n n e l d i v e r s i o n
D e fe n d a n t :  1 N o n -In d ia n  la n d o w n e r

9 . On b e h a l f  o f :  Nez  P e r c e  T r ib e
C la im : Q u ie t  t i t l e  t o  r i v e r b e d ; dam ages
fr om  sa n d  an d g r a v e l  r e m o v a l 
D e f e n d a n t s :  Id a h o  an d s t a t e  p e r m i t t e e s
D am ages:  $ 1 0 0 ,0 0 0 .0 0 .
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Ch airm an  Abourezk. I also un de rs tand  that  one of the sources of 
the  problem is in the unr espons iveness on the  pa rt  of th t B IA  field 
offices- Th is is unre sponsiv eness to  requ ests  of the tri be s to inv est i­
ga te and process claims.

Do you  hav e any p lans to improve th is s itu ati on  ?
Mr. K rulitz . Mr. Ch air ma n, we are  in the  process of  ch an ging  an 

ad mi nis tra tio n. We hope  we will have soon what will  be an  As sis tan t 
Secre tar y fo r In di an  Af fai rs who will  be resp onsible  fo r th e Burea u 
of In di an  Affairs.

As you  know, in gov ernment it  is sometimes difficul t to change  di­
rection . I guess wha t I can  say at th is  tim e is th at  I will  discuss thi s 
problem  in de pth wi th the  new Assis tan t Se cretary and ask  him  for  
his  sugge stio ns as to  how we go about assurin g th e effo rts and coopera­
tion of the  field offices in th is effort. I th ink it  h as to  have a pr io rit y.

At  the mom ent, I have no firm plan s in ter ms  o f how we might  do 
th a t; b ut  we will work on i t.

Ch air man  Abourf.zk . I th ink,  when  we ask fo r your  first semi an­
nual repo rt,  we would hope  th at  you have a plan  form ulated  by th at  
time.

In  the  sho rt per iod  of  time  th at  I have been deali ng  wi th In di an  
Affair s, the  trad iti on  is th at , no mat te r what the  immedia te sense of 
urg ency mi gh t be on any  issue—such  as th is  one—th e trad iti on  is 
“business as usu al.”

I  would hope  th at  you would not let th at  trad it io n pre va il.
Mr. K rulitz . Mr. Ch air ma n, it may  be th at , if  I cou ld ene rgiz e my 

own att orneys  in the  field, the y in tu rn  could bug the  B IA  to do well. 
I t may  be th at  th at  is the r ight  way to come a t th is.

Ch air man  A bourezk. I  thi nk  t hat  th is wou ld be a good  time  to  s ta rt  
le tti ng  your  field peop le know th at  if  they do not com ply wi th  your  
requests , the y can be fired  for cause. I do not th in k th a t has eve r been 
done in the  B IA , bu t I  th ink it o ug ht  to s tart.

I  know  th at  it is very difficult in civil  service to fire peop le, bu t it 
wou ld seem t o me t hat  th is is such a th ing of urg enc y th at , when  you 
find unrespo nsivenes s, you migh t st ar t lay ing  off a few people.  I  think  
it m igh t be a good examp le f or  the  other s.

Mr.  K rulitz . I t  would be a way o f ge tting  th ei r at te nt io n;  yes, sir.
Ch airm an  A bourezk. I do no t t hi nk  they are  overworked ter rib ly . I 

th in k the y can p rob ably comply wi th  most o f y our r equ ests i f t hey are  
reasonable.

The inv est iga tion of wa ter  righ ts  claim s general ly req uir es a long 
pe riod of  time, due to  the  extensiv e water  inv entories th at  are  neces­
sar y. Ha ve  you consid ered  th is  in  yo ur pla ns  a t all  ?

Mr. K ruelitz . In  the a rea  of  wate r righ ts,  Mr. Ch airm an , we have to 
st ar t wi th the un de rst an din g th at  th e basic lit igat ion rega rd ing wa ter  
rig ht s i s not an item th at  w ould  be b arr ed  by thi s st at ut e o f l imita tions . 
I t  is where you wack  on cla ims  fo r damages , such  as we hav e in  the 
Pacifi c No rth we st and elsew here , t hat  you g et into the are as of po ten­
tia l ba rr in g of claims.

The invento rin g of wa ter  righ ts  fo r stre am ad judica tio ns  is a very 
necessa ry effort to go fo rw ard,  no mat ter what.  I t  is cri tic al to bo th 
qu an tif y the  In di an  wa ter  rig ht s in the  west—n ot  only so the y wil l 
know wh ere they st and, b ut  ever ybo dy e lse wi ll kn ow wh ere the y s tan d. 
Th is o ften is  a long process.
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We have to  be pr ep ared  to commence the  lit igat ion at  l eas t wi thin 
th e tim e fra me th at  we are deali ng  wi th her e—to  the  ex ten t th at  we 
are de aling  wi th mat ters  involving  dam age  claims .

I would guess th at  wh at we oug ht to do is sor t of  pu t the  fir st p rior ity 
on those, i f we can.

Once  t hat  l iti ga tio n is commenced—I  un de rst an d th a t wa ter righ ts  
cases have gone on  fo r 20 and  30 years.

Ch airm an  A bourezk. G et tin g back  to  th at  lis t of  claim s, I won der  
if  it migh t be poss ible,  in th at  list , to list  the  c laima nt,  d efen da nt , the  
est imated am ount of  the claim, and the na tu re  of  the  claim . I th in k 
th at would  be very us efu l to  the com mittee.

Mr. Krulitz. I  th in k we can id en tif y the plain tif f very easi ly. 
Id en ti fy in g th e defen da nt  is going  to be very  difficult in  some in stan ces.

Ch airm an  Abourezk. If  you can, th at  is fine.
Mr. K rulitz. So, we wou ld have plain tif f, de fen dant,  na ture , and 

amoun t.
Ch air ma n A bourezk. Yes.
Th en, if  you cou ld—as a bot tom line—p rov ide  the com mit tee wi th 

a to ta l amount of  po tent ia l claims th at  are  to be filed, whi ch wil l be 
the same am ount as the po ten tia l ris k to the Government  in  the 
eve nt th e stat ut e is  not extende d.

Mr.  Kru lit z,  yo ur  pr ep ared  sta tem ent will be placed  in the  record .
[The  pr ep ared  sta tem en t fo llows.]
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STATEMENT OF LEO H. KRULITZ, SOLICITOR, DEPARTMENT OF THE INTERIOR, BEFORE THE SELECT COMMITTEE ON INDIAN AFFAIRS, UNITED STATES SENATE, CN S. 1377, A BILL "TO EXTEND THE TIME FOR COMMENCING ACTIONS ON BEHALF OF AN INDIAN TRIBE, BAND, OR GROUP," MAY 3, 1977.

Mr. C h a i r m a n  and Members of the Committee:

It is a pleasure to appear before this Carmittee today to testify on

S. 1377.

We recommend that S. 1377 be amended as suggested in our report.

The Act of July 18, 1966 (28 U.S.C. 2415) imposed a statute of limita­
tions on tort or contract suits for money damages brought by the United 
States both on its own behalf and, in its capacity as trustee, on the 
behalf of Indians. The United States had six years from the date of 
enactment of the 1966 Act to file claims, on the behalf of Indians, 
that arose prior to the date of the Act. In 1972 Congress, in P.L. 92- 
485, amended 28 U.S.C. 2415 to extend this statute of limitations five 
more years, to July 18, 1977.

Indian representatives have expressed serious concern that the present 
statutory limitation might bar them from recovering damages in numerous 
causes that arose before 1966 because many of their claims may not be 
processed before the statute of limitations runs out. Accordingly, we
recommend that the statute of limitations in 28 U.S.C. 2415 be extended
until December 31, 1981 for claims brought by the United States on the 
behalf of Indians where the cause of action arose prior to 1966.
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The Congress has recognized the unique nature of these suits and the 

peculiar difficulties in uncovering potential Indian claims and 

preparing them for litigation. In its report on the bill which 

became P.L. 92-485, the Senate Carmittee on Interior and Insular 

Affairs acknowledged the difficulty in identifying all Indian claims,

and noted that the Bureau of Indian Affairs and the Office of the

Solicitor had not been able to discover all the wrongs and then 

develop factual information necessary to get litigation filed.

The five year extension granted in 1972 did not solve the problem.

Many of these claims go back to the 18th and 19th centuries, and it is 

difficult to estimate the number which remain unprocessed. For example 

the Field Solicitor’s Office in Phoenix, Arizona, has developed approxi 

mately 35 claims in their geographical area which they will attempt to 

process by July 18, 1977. The Twin Cities' Field Solicitor's Office, 

covering Minnesota, Icwa and Wisconsin, had developed 167 cases. We 

estimate that there could be many pre-1966 claims as yet unidentified 

or still being researched that would have to be filed by July 18. 

Nationwide the unprocessed cases could amount to well over 1,000.

The major reason why the five year extension was insufficient is that 

tort and contract remedies have become better defined by the courts 

in the last few years. We have not, until recently, had adequate 

procedures to document claims as they arose. Therefore, hundreds of 

the pre-1966 claims are still being researched and identified and 

cannot all be filed by July 1977.

91 -4 0 7  0  -  77  - 3
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Due consideration should be given to the hardship which will be worked 
cn tribes all over the country if Indian claims arising before 1966 
arp permanently barred from suit. Tribes would be foreclosed from 
recovering damages for past unlawful uses of Indian lands. However, 
instead of the 10 years proposed in S. 1377, we recommend that the 
statute of limitations be extended to December 31, 1981. This will 
provide adequate time to give these claims appropriate attention.

This concludes my prepared statement. I will be pleased to answer 

any questions you may have.
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Chairman Abourezk. Do you have any other comments you would 
like to make ?

Mr. Krulitz. Let me say tha t it will take a little bit of time to 
pull the statement together, but we certainly  will get working on it.

Chairman Abourezk. Do you have an estimate of how much t ime 
it will take ? We have to do this long before July 18.

Mr. Krulitz. Without checking with my people who are going to 
have this  task, I am not sure. I will get back with an estimate rath er 
than committing to a timetable.

Chairman Abourezk. If  you cannot do it within a fai rly reasonable 
amount of time so we can get ready to floor manage the bill, we will 
have to change the request and try  to come up with some other 
estimate.

Mr. Krulitz. I  understand the prob lem; wre will work with you.

STATEMENT OF PETER TAFT, ASSISTANT ATTORNEY GENERAL FOR
LAND AND NATURAL RESOURCES, DEPARTMENT OF JUSTICE

Mr. Taft. Mr. Chairman, in addition  to my p repared statement, I 
would like to emphasize two points, if I may.

First, I think it is terr ibly  impor tant tha t we set a program up, as 
you have suggested, in order to get these evolved and on thei r way 
before the years begins to come to an end.

Often, when a case is sent to us to file, it can still take up to 6 
months while we discuss back and forth what we need to support the 
case and the theories in the case. Also, it may be th at we feel tha t a 
lawsuit is not the right  way to handle the problem.

The Maine case, I think,  is a good example of that. Tha t was sent to 
us with almost 7 months to go. Yet, 7 months is just not enough time, 
considering the number tha t we have to sue. Also, wTe feel th at tha t is 
an instance where the proper way to solve the case is not in the courts 
but here on the Hill. To evoke tha t kind of  process takes time.

So, unless wTe do have a good program to evolve these before the 
41̂  years begin to come to  an end, I really do not think that we are 
going to be able to solve this both in the in terests of  the United States 
or the tribes.

For instance, the Maine case first came up 5 years ago. The United 
States got sued with only 6 weeks to run on the statute at tha t time. 
To protect ourselves, we filed a complaint agains t the State at tha t 
time. However, it is absolutely clear now tha t the action tha t we filed 
at tha t time, when the sta tute  was about to expire—well, we had a very 
small part of the claim that we now have.

If  we do proceed in the Maine case and file lawsuits in the next 2 
months, then the defendants are going to include literal ly thousands 
of people who were not sued before. We could not have sued the Sta te 
on the claim tha t we have against those third parties.

So, in a complex case—and the complex ones are the ones that we 
would be asked to bring, as opposed to having the tribe on their own— 
we need time. We may need a year from the t ime tha t the  case comes 
to us before we file.

I think  setting a program out, to find the  cases, to prepare them, to 
finance the costs and to get them on file, has to star t now. It  has to be 
kept up with each year as we go.
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My second point refers to what we have now in Maine. In the event we cannot solve the case on the Hill with the tribe and the State, and in the event the statute is going to run, we will have to, at that  time, file the best case we can. The best case we can have will not be the kind of case tha t should be brought, in order to best solve this, in the courts.
You cannot bring a case against what may be 100,000 or  more. You cannot file that kind of case and expect it to be manageable so that  you can resolve it in a short period of time effectively. 'Any case where you begin to get hundreds of parties can run 2 or 3 years just to set the procedure up without getting to the merits at all.The p rogram that  we have proposed to the court would avoid that.In other words, what we propose to do, in the event we do have to •sue, is to only sue a few at  a time in the watersheds tha t are involved.If  we sue, say, in the Penobscot or another watershed and we lose. If  we only sue five, and we have been able to bring  the case to tria l in a short period of time, and we know it is defended well against us.If  we lose on that watershed, we may not have to sue anybody else there.
On the other hand, if we win, we can then set the program up to proceed with our claims against the rest.
This is the only way in which you could reach the merits quickly on a well-tried case and, hopefully, to solve it and manage it  in a way in which both the courts and we and the parties tha t we would sue would have any hope of having the  merits heard as they should be.So, unless an extension of the statute is passed, we are not going to be able to bring the right  kind of lawsuit in the interests of all parties  th at would be involved. This, I  th ink, will reflect on the State.It will reflect on those who must be sued. It  will reflect on us. I t will reflect on the tribes.
All of us will lose as a result of that. All of us will pay more, in effect. The chaos which you would have in the State of Maine, with  a massive lawsuit filed in the next 2 months, I think would harm the State as much, or more, than if we won the suit.
Chairman Abourezk. How would it harm it ?
Mr. T aft. I think there is no question about the fact tha t it would put  a cloud on titles up there. It  would stop construction. It  would stop mortgages. It might stop the ability of the timber industry up there to cut and sell the timber. As a result, I think  it could economi­cally bring the State to a halt.
When you look on this filing of a massive suit, which could take 2 or 3 years just to get the thing straightened out so you could begin to find out what is involved, I think you are talking about a lawsuit which is unmanageable.
To carry out the suits which have been referred  to us and which we will have to proceed with if we cannot get a solution in the mean­time, it is required that we have an extension of that statute. We would even propose that a special sta tute has to be passed for this p artic ular  case in the event that  relief would not be granted across the board with respect to all claims.
Mr. Krulttz. I  would like to add something, Senator, just so you understand the gravity  of the situation.
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In our minds, i f the statute is not extended, we will have no choice 
but to file this very massive lawsuit in Maine and perhaps  simila r 
ones in New York, which we are now working on.

Mr. Taft. New York, I think,  would be just as large in terms of 
how many you have to sue; it might be larger .

Chairman Abourezk. That is the Oneida case?
Mr. Taft. Yes, the Oneida and the Mohawks. I do not think the land 

involved would be as large. But the number involved, in terms of try ­
ing to manage the lawsuit, of whom you are going to sue and how 
you are going to proceed in courts, would be as big, if not more so.

Mr. Krulitz. The point is, given our trus t responsibility, we have 
no alternative.

Chairman Abourezk. I  have no more questions.
Mr. Taf t, without  objection, your prepared statement will also be 

inserted into the record.
[The prepared statement follow’s:]
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The Department of Justice supports an amendment

of the statute of limitations to extend the time in which

the United States can bring damage actions on behalf of 

Indian tribes for claims accruing prior to July 18, 1966.

The Justice Department sues on behalf of Indian 

tribes only at the request of the Solicitor of the Department 

of the Interior. While a few of the matters already referred 

to us by Interior might be affected if the current statute 

of limitations were to remain in effect, the greater problem 

is with those claims which have not yet been unearthed by 

the Department of the Interior or which have not been 

investigated to the extent that they can be referred to the 

Justice Department for litigation.

It is our belief that an extension of the statute 

until December 31, 1931, if coupled with an effort by the 

Department of the Interior to find and investigate these 

claims, would be a fitting and appropriate action in view 

of the Government's traditional role of guardian and

trustee for the Indian.

As noted above, some matters now pending in this 

Department are threatened by the statute of limitations.
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These are the claims of the Passamaquoddy and Penobscot 
Indians involving violations of the Indian Trade and 
Intercourse Act. Because of the size of these claims, 
the title searches necessary to identify all the possible 
defendants are extraordinarily expensive and time-consuming.
A complaint hastily drafted in order to meet the current 
deadline runs the risk of excluding legitimate defendants 
and including, through error, a number of people who should 
not be named. Also, if litigation is found to be the only 
method for resolving these claims, it will be necessary to 
devise a lawsuit which can be effectively managed so that a 
final decision on all major issues can be obtained as 
rapidly as possible. In order to reach that objective, the 
United States at this time contemplates a lawsuit against 
a limited number of major landowners; such litigation would 
permit the adjudication of all the major issues, factual and 
legal, with only a few parties with the resources to properly 
defend the case. The limited number of defendants would
enable the case to proceed expeditiously. If the court 
denied a claim to a particular watershed, there might be no 
need to proceed against any other landholders in the same 
watershed. However, if a claim against major landowners in
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a given watershed is upheld, we would thereafter proceed 

against the remaining landholders within the claim area 

in that watershed. This litigation program will require

an extension of the current statute of limitations which

expires on July 18, 1977.

The bill now before Congress would include both the 

Passamaquoddy and Penobscot claims, and if it were passed, 

specific legislation on behalf of those tribes would not 

be necessary. Enactment of the Administration's proposal 

providing for an extension until December 31, 1981, would 

also remove the need for specific legislation. We recommend 

enactment of the Administration's position. If, however, 

Congress is of the view that a general extension of the 

statute is unwarranted, an extension of the statutory 

period for the benefit of the Maine tribes should be

enacted.

DO J-1977-05
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Chairman Abourezk. I want to express my thanks to you for your 
presentations and your appearance here. Thank  you very much.

The second panel of witnesses are Tom Fredericks, Reid Chambers, 
and Charles Hobbs.

We welcome you to the Ind ian Atlairs Committee.
I would ask i f you would be willing to submit your statements for the record and just provide verbally the highlights of your testimony.

STATEMENT OF REID CHAMBERS, ATTORNEY, SONOSKY, 
CHAMBERS & SACHSE

Mr. Chambers. Mr. Chairman, my name is Reid Chambers. As you 
know, I served as Associate Solicitor in the Inte rior  Department for 
3 of the last 5 years during which the statu te had been extended.

Let me try  to summarize my statement this way. W hen the Con­
gress extended the s tatute for 5 years, it was hoped that that would be sufficient time to bring all of the historic trespass, conversion, and 
contract claims on behalf of Indian tribes against  thir d persons.

Those are not claims like the Indian  Claims Commission Act against 
the United States, but claims where the United  States is suing as 
trustee for the  Indians against thi rd persons.

We have brought a lot of actions. We did not brin g all of the actions 
tha t could be brought. Let me try  to suggest why tha t was so.

Fir st of all, I accept the censure for my p art  in the failu re of the 
Government. We would have liked to bring all of them. We tr ied to bring every case that  came to our attention.

The problem is not insufficient time. It  is a lack of resources. It  is 
a lack of commitment in the system. The chairman brought out some of the reasons with the Government witnesses and some of the reasons 
the Government witnesses themselves brought  out.

Let me try  to be specific on this. One problem is tha t, when you get 
down to it, there are only so many lawyers in the Solicitor’s Office, 
both in Washington and in the field. When I was Associate Solicitor, 
at the best of times I had 15 lawyers working for me.

It  is the smallest division in the Solicitor's Office. It  was the smallest 
division in 1972. I t is the smallest division today in 1977. This is true 
even though it handles more cases than most of the other divisions and even though quali tatively some of those cases are enormous cases: 
The water rights cases; the United States v. Washington Fishing  
Rights  case. There is protrac ted litigation tha t goes on for several years.

Similar ly, the Justice  Department, under Peter Ta ft’s leadership , 
has established a separate Indian section, which you know about, Mr. 
Chairman. Under able and aggressive leadership, they have t ried to 
bring these cases; but there are only 8 or 10 lawyers in tha t section.

There are far  more lawyers, I  might mention, in the section of the 
Justice Department tha t defends United States in India n Claims Com­
mission cases against the Indians.

As you know, Mr. Chairman, in your State of South Dakota, there 
is one field solicitor, who represents the in terests of the whole Inte rior 
Department in South and North  Dakota, where there are 12 Indian 
tribes, some of which my firm represents.

Chairman Abourezk. Does not he represent the whole area ?
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Mr. Chambers. Yes, sir. And he also represents Fish and Wildli fe 
Service in that area. This is one man.

A few field solicitors have been unusually aggressive: The Phoenix 
field solicitor; the Twin Cities field solicitor. Some of these cases in 
these areas come to light. But, in most areas, that has not happened.

The tribes tha t I  represent, Mr. Chairman, the S tanding Rock Tribe 
in your State, the Fort Peck Tribe in Montana, and the Shoshone 
Tribe of the Wind River in Wyoming have adopted resolutions en­
dorsing the concept of the bill tha t you have introduced. They want 
to express th eir grat itude to you fo r int roducing th at bill, the ir grat i­
tude to the committee on promptly holding hearings on the bill.

This is a matter of grave urgency for them. Thei r feeling is that  
there is nothing of greater importance in the field of Indian legisla­
tion before the Congress at this specific tim e; it is my feeling, too.

They do have a suggested amendment tha t I have included with 
my prepared testimony. They question whether the statute of limita­
tions ought to be applied at a ll to Ind ian cases where the United States 
is suing as trustee, on behalf of Indian tribes, against thir d persons.

The reason they question this is tha t they think that the terrib le 
shortages of manpower that  have existed in the Solicitor's  Office, tha t 
have existed in Justice, that have existed in the BIA —the chairman 
is well aware of those shortages ; we do not need to go into tha t—those 
shortages are going to continue. Those resource shortages are going to 
continue.

If  you extend the statu te for  4 ^  years, they will be back pleading 
with you 4 ^  years from now to extend it again. If  you extend it for 
10 years, the same kind of thing will happen.

While it seems fair  enough for the United  States  to have a statu te 
of limitations dealing with its own citizens when it is dealing with 
land the United  States  owns itself, we thin k it is a mistake, given 
the other priorities fo r Ind ian litiga tion and given the other  prioriti es 
for Indian people, to have tha t statute of limitations apply to Indian 
trust land.

If  the statute is to  be applied to Indian tru st land, certain things  
should happen to make sure tha t Indians are not penalized and do not 
lose thei r property rights because the United  States, as trustee, does 
not know what prope rty it manages, i t does not  know what claims it  
has, or because it does not take action to learn and prosecute the 
claims.

Again, the chairman is well aware of the difficulty tha t sometimes 
goes into getting controversial lawsuits brought by the Justice De­
partment, by the Inte rior  Department. There is conflict of interest that 
often exists in those situations where other agencies of the Govern­
ment do not want an Indian  claim brought.

Before any statute of limita tions becomes effective, it  seems to my 
clients and to our firm th at the following steps ought to be taken.

Tribes should be notified of all potential claims on the ir reservation 
tha t could be brought by the United States against thi rd parties. Fed­
eral agencies have in thei r possession—and this is generally buried 
deep in some archives somewhere in a distant part  of the country—pa­
pers, records, and accounts concerning Indian tru st property. Indian 
tribes do not have those papers, documents, and accounts.
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All of these records should be searched. The validi ty of each existing land use on Indian reservations should be analyzed t rac t by t ract. Let me give you an example, and maybe Tom Fredericks can fill in on this.
Several years ago, attorneys for the Native American Rights  Fund were out in Nevada in the Walker  River Reservation. In doing other work, they happened to research the history of a right-of-way for the Southern Pacific Railway across that  reservation.They happened to discover tha t tha t right-of-way was granted  under the wrong statute, a public lands statute rather than  an Indian lands statute. The wrong procedures were followed by the Inte rior  Department, which granted  the right-of-way. The right-of-way was entirely void.
Because they discovered that situation just by chance, Interio r asked Justice to bring a lawsuit. Justice  did it. The Ninth Circuit  Court of Appeals held in favor of the tribe. That tribe will recover a very sub­stantial sum from the Southern Pacific Railway.But tha t brings into question how many other rights-of-way on Indian reservations were invalid when granted. It  would take months to search the legal titles to rights-of-way on any major  Indian reservation.
When I was in Fort  Peck in December, I raised this question. They gave me a thick computer printout containing pages and pages of rights-of-way. All of those ought to be searched. They ought to be searched by qualified title examiners.
The United States ought to do it. The tribes do not have the money to do it. The United States ought to do it before a statu te of limitations is imposed on the For t Peck Reservation. They ought to do that  on every reservation.
They ought to do surveys of t racts of Indian land where you have a checkerboard land situation. We have discovered situations where non-Indians have built  farm houses and barns encroaching on trust land. We have discovered those because the tribe happened to know about that encroachment.
Wha t really ought to happen is th at there should be aerial photo­graphs of the reservations. They ought to be compared with metes and bounds descriptions and surveys.
In our opinion, a great number of encroachments will be found. But no one ever knows about them because the  Bureau has not had the personnel over the years to aggressively and carefully manage Indian trus t property.
Our feeling is that, as a prerequisite to having  the sta tute  of limita­tions apply against the Indians, the Indians should know and the Congress should know and the United States, as trustee, should know what land it manages and what claims it might have. Tha t is a rather massive undertaking. It  will take a great deal of resources.That,  then, for us raises the question of why there ought to be a statute of limitations on Ind ian land. My clients have no objection to a statute  of limitations  if tha t kind of under taking is to be done on their  reservations. But th at will cost thousands of dollars ; it will take a substantial amount of manpower.
It  would be done in 4 ^  years if Congress w’anted to appropriate  the funds and the Inte rior  and Justice Departments wanted to spend
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effort was made. But that  leads us to question whether, given the other 
enormous Indian priorities—the India n needs for water rights  lit i­
gation, the Indian poverty, Indian needs for education—whether In ­
dian resources ought to be spent on this issue, which is really protect­
ing non-Indian trespassers from the liability that we think  they ought 
to properly  assume.

Mr. Chairman, again, my clients support any legislation you can 
get through  this Congress because this is a vital problem. But we do 
suggest tha t it may be inappropr iate for the statute of limitations 
ever to have been applied to Indian  claims.

Chairman Abourezk. What kind of an amendment do you thin k 
would be ap propr iate?  Do you have in mind something like the  toll ­
ing of the statute on behalf of each tribe until such time as an inventory 
of the claims has been made for that  tribe by the Government?

Mr. Chambers. We would certainly do that , Senator.
The amendment I had in mind was simply to provide tha t the 

statu te of limitations would not apply to claims brought by the 
United  States on behalf of Indians.

If  the committee wishes, though, we could certainly  submit lan­
guage tha t would provide that, the statute would not begin to run 
until a report was made to the tribe and the Congress of all claims 
tha t could be brought  on behalf of a part icular tribe. And then, let’s 
say, the United States would have 2 years or some amount of time after 
it knew of  what the claims were to bring those actions.

Chairman Abourezk. I wonder if you would be interested in sub­
mitt ing proposed language for such an amendment, with a 2-year 
statute beginning to run after the inventory has been made—or a 
3-year statute?

Mr. Chambers. Senator Abourezk. I would be happy  to do that.
[The proposed amendment, submitted by Mr. Chambers, follows:]

AX AC T To  am en d 28 U.S .C. § 241 5 to  prov ide th a t th e  s ta tu te  of lim ita tions sh al l no t 
ap ply to ce rt ai n  ac tion s br oug ht  by th e Uni ted S ta te s on  be ha lf  of  I nd ia ns

Be it enacted by the  Sena te and House of Representatives of the United Sta tes  
of America in Congress assembled.  That section 2415 of tit le 28, United Sta tes 
Code, is amended as follows.

§ 2415. Time for  commencing actions  brought by the United States, (a) * * * 
“Provided fur the r, that  nothing in this  act sha ll har  an action for money dam­
ages which accrued on the date of enac tmen t of thi s Act in accordance with  
subsection (g), brought by the United States for  or on behalf of any recog­
nized tribe , band or group of American Indians,  or on beha lf of an individual 
Indian, whose land is in trus t or res tric ted  sta tus , unt il three years from the 
date of publica tion in the Federal  Register of notice th at  the  Secretary  of the  
Int eri or has  completed an inven tory. The inventory  shall  report on all con­
tra ctua l arra ngemen ts of any kind, express or implied, between persons or 
ent ities othe r than  the United Sta tes  and said tribe , band or group or individual 
Ind ian  where  (1) the con trac t concerns the cut ting  of timber , or (2) the con­
tra ct  concerns  minerals  and there has  been production of oil, gas or any other 
minerals of any kind whatsoever including sand and gravel, or (3) the amount of 
the  con trac t exceeds $5000. Said inven tory sha ll conclude as to each such 
con trac t whe ther  any reasonable  claim may be made for breach  of contract,  
sta tin g specific reasons in supp ort of the conclusion reached . The  inventory shall, 
when completed, be submitted to the  tribe , band or group. The Secretary  of the  
Inter ior  shal l furn ish to each individual Indian a copy of the  port ion of the 
inven tory dealing with  such con tracts  with such individual except where  the 
Secreta ry canno t locate the individual af te r diligent search or where the  indi-
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vidual Indian is not legally competent, in which case the portion of the inventoryshall be delivered to the agency superintendent.  Every action for money dam­ages brought by the United States or an officer or agency thereof concerningany contract covered by said inventory shall be barred unless the complaint isfiled within three years of the date tha t the notice tha t said inventory is com­pleted is published in the Federal Register.(b) * * * “Provided further, tha t nothing in this act shall bar an action formoney damages which accrued on the date of enactment of this act in accordancewith subsection (g), brought by the United States for or on behalf of anyrecognized tribe, band or group of American Indians, or on behalf of an indi­vidual Indian, whose land or property is in trust or restricted status , unti l three «years from the date of publication in the Federal Register of notice tha t the Secretary of the Interior has completed an inventory. The inventory shall set forth in detail all uses of such lands and other property by persons or entities other than the United States and shall conclude in each instance whether any reasonable claim may be made that such use is unlawful, s tating  specific reasons •in support of the conclusion reached. The inventory shall, when completed, be submitted to the tribe, band or group. The Secretary of the Interior shall fur ­nish to each Indian  owner a copy of the portion of the inventory dealing with such owner's trust or restricted  property, except where the Secretary cannot locate the individual after  diligent search or where the owner is not legally competent, in which case the portion of the inventory shall be delivered to the agency superintendent. Every action for money damages brought by the United States or an officer or agency thereof concerning any lands or property  covered by said inventory shall be barred unless the complaint is filed within three years of the date tha t the notice tha t said inventory is completed is published in the Federal Register.”
Chairman A bourezk. Thank you.
Without objection, your prepared statement will be inserted in the record.
[Mr. Chamber’s prepared statement follows:]
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STATEMENT OF REID PEYTON CHAMBERS 
BEFORE THE SENATE COMMITTEE 

ON INDIAN AFFAIRS 
REGARDING S. 1377

May 3, 1977

MR, CHAIRMAN and members of the Com­
mittee, my name is Reid Peyton Chambers. I am an attorney 

• in private practice here in Washington. My clients include

the Standing Rock Sioux Tribe of North and South Dakota, the

Assiniboine and Sioux Tribes of the Fort Peck Indian Reserva­

tion in Montana, and the Shoshone Tribe of the Wind River In­

dian Reservation in Wyoming. These tribes have adopted 

resolutions in support of the concept of S. 1377. The Tribes 

and I thank the Chairman for introducing this most important 

legislation, and thank the Committee for so promptly consider 

ing it. There is, in our judgment, no more important piece 

of Indian legislation before the Congress. The Tribes would 

support a ten-year extension of the statute of limitations, 

but have an additional proposal: that the statute of limita­

tions not be applied at all to actions brought by the United

States on behalf of Indians.

The need for this bill begins with the Act of July 
1/

18, 1966, which for the first time established a statute of

1/ Public Law 89-505, 80 Stat. 304, 28 U.S.C. 2415.
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limitations upon certain actions commenced by the United 
States seeking money damages against private persons. The most 
important claims, for our purposes, covered by the statute were 
actions to recover damages for trespass to lands of the United 
States and for conversion of property of the United States.
The original period of this statute was six years. And while 
the statute's intent was to subject the United States to a 
statute of limitations when suing to protect its own property 
interests, the 1966 Act also pertains to trespass to trust or
restricted Indian lands.

This application of the statute to Indian claims went 
unnoticed by the Interior and Justice Departments and by Indian 
tribes and their lawyers until the six-year period was nearly 
up. Then, at the last moment, Indian groups, with Interior 
Department support, presented the problem to Congress, and 
Congress extended the statute for five additional years. This 
extension is up this July 18. S. 1377 would extend it for 
another ten years.

In 1972, it was hoped that five years would be suf­
ficient time to investigate and bring all historic claims for 
trespass to Indian lands. A number of actions have been filed 
in the past five years, but by no means all that could be
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brought. As you know, Mr. Chairman, I served as Associate 
Solicitor for Indian Affairs at the Interior Department during 
three of those five years, and I accept the censure due for 
my part in the failure of the Government to identify and prose­
cute all these potential claims. The problem, I submit, was 
not simply insufficient time--it has been an extreme lack of 
resources to service the immense needs, legal and otherwise, 
of American Indians.

Let me be more specific. Like the Civil Rights 
movement before them, Indians in this decade have looked 
chiefly to the courts to protect their rights. Litigation 
has rightly multiplied, and a broad range of Indian rights is 
being advocated and protected. There are five divisions in 
the Interior Solicitor's office in Washington— the Indian Divi­
sion is the smallest now, as in 1972, although it handles a
larger caseload (both quantitatively and surely in terms of 

2/
the nature of its cases) than most other Divisions. During 
the past three years the number of cases filed by the United 
States as plaintiff and trustee to protect Indian rights at 
least doubled. A new section has been established in the
2/ Many of its cases, involving as they do the protection of
natural resources, entail protracted and highly controversial 
litigation to adjudicate water rights (as at Pyramid Lake where 
we sued 14,000 defendants), or hunting and fishing rights (as 
in the major United States v. Washington case now in its 
seventh year).

9 1 -4 0 7  0  -  77  - 4
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Justice Department to prosecute these cases under able and 
aggressive leadership. But this section has far fewer lawyers 
than another Justice section charged with defending the United 
States in the Indian Claims Commission against the Indians.

In addition, as you also know, Mr.- Chairman, there 
is frequent conflict and competition for natural resources 
within the Interior and Justice Departments between Indians 
and agencies like the Bureau of Reclamation, Bureau of Land 
Management, Forest Service, Army Corps of Engineers, and Fish 
and Wildlife Service. A great deal of lawyers' time is devoted 
to administrative controversies, and it is often no easy matter 
for tribes or for their advocates within the Government to get 
controversial cases filed. Legal manpower in the Solicitor's 
Office and Justice Department has been insufficient to meet all 
these needs— both in Washington and in the West. The same is 
true of the Bureau of Indian Affairs. The Tribes and I fear 
that these shortages of manpower and other resources will
continue.

For these reasons, Mr. Chairman, the Tribes and I 
question the wisdom of having a statute of limitations apply 
at all to actions brought by the United States on behalf of 
Indians. We are submitting for your consideration language 
to amend 28 U.S,C. §.2415, If the statute is to be applied,
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Indians should not be penalized and lose their property rights 

because the trustee did not know what property it manages and 

what claims it has, or because no action is taken by the trustee 

to learn and prosecute their rights. Before any statute of 

limitations becomes effective, the following steps should be 

taken. Tribes should first be notified of all potential 

claims by the United States. Federal agencies have in their 

possession (generally deep in archival vaults around the country) 

the papers, records and accounts concerning Indian trust prop­

erty. These should be searched, and the validity of each ex­

isting land use on Indian reservations should be analyzed. As 

an example, several years ago attorneys for the Native American 

Rights Fund in researching 19th century documents happened to 

discover an invalid railroad right-of-way across the Walker 

River Reservation in Nevada. The United States and the Tribe 

brought suit against the railway, and with a favorable decision 

by the court of appeals, the Tribe stands to recover a sub­

stantial sum. The title to every right-of-way grant in Indian 

country should be similarly searched and reported to the tribes 

and their attorneys before any statute of limitations is 

imposed.

Reservation lands should be surveyed, tract by tract, 

to discover unlawful encroachments. Aerial photographs should 

be compared with section lines and metes and bounds descriptions.
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We have recently discovered some such encroachments on a 
reservation we represent. In one situation, a farmer has built 
a farmhouse and barn occupying tribal property for thirty 
years without payment. The Tribe reported this problem when 
we asked for any instances of trespass to lands, but there are 
doubtless hundreds of such encroachments in Indian country
undiscovered.

We suggest, Mr. Chairman, that a statute of limita­
tions against the United States is eminently reasonable where 
only the property of the United States is involved, and the 
United States with all of its resources has slept on its 
rights. That is not the situation here. The United States is 
trustee for Indian property rights. The United States manages 
and administers the property. But the trustee has no inventory 
of the property it manages, reservation-by-reservation and 
tract-by-tract, or of the use of this property. It has never 
reported all possible reasonable claims to its trust bene­
ficiaries. A statute of limitations in these circumstances 
shifts the loss from private trespassers to the Indians where 
the Indians have never been fully informed by their trustee. 
That the trustee has not had sufficient manpower or resources 
does not diminish the unfairness of making the Indians bear
this loss.

To be sure, Mr. Chairman, all of the actions 
necessary to inform Indians of their claims could be 
taken by the United States during the next ten years if the
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statute were extended. But given the other needs and priorities 

facing American Indians in the immediate future, the Tribes 

question the wisdom of having a statute of limitations applied 

at all to claims regarding Indian trust property and of utiliz- . 

ing the large amount of resources that would be necessary to 

make a complete parcel-by-parcel inventory of all uses of trust 

lands on Indian reservations, and report the findings of such 

an inventory to the tribes and to Congress. For this reason, 

we would prefer an amendment holding the statute inapplicable 

to Indians to the extension presently proposed in the bill.

It goes without saying, however, that we greatly prefer a 

ten-year extension to the running of the statute in July.

Thank you, Mr, Chairman, for this opportunity to ap­

pear before this Committee, ' t
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An Act to amend 28 U.S.C. § 2415 to provide that the statute of limitations shall not apply to certain actions brought by the United States on behalf of Indians.

Be it enacted by the Senate and House of Representa­tives of the United States of America in Congress assembled,That section 2415 of title 28, United States Code, is amendedas follows. •

§2415. Time for commencing actions brought by the United States. (a) * * * "Provided further, that nothing in this act shall .bar an action for money damages which accrued on the date of enactment of this Act in accordance with sub­section (g) brought by the United States for or on behalf of a recognized tribe, band or group of American Indians, or on behalf of an individual Indian whose land is in trust or restricted status."
(b) * * * "Provided further, that nothing in this act shall bar an action for money damages which accrued on the date of enactment of this Act in accordance with subsec­tion (g) brought by the United States for or on behalf of a recognized tribe, band or group of American Indians, or on behalf of an individual Indian whose land is in trust or restricted status."



51

STATEMENT OF THOMAS W. FREDERICKS, EXECU TIVE DIRECTOR, 
NATIVE AMERICAN RIGHTS FUND

Mr. F redericks. Mr. Ch air ma n, my name is T homas W . Frederi cks. 
I am the  di recto r of  the  Na tive  Am erican  Ri gh ts Fu nd  in Bould er,  
Colo.

We, too, sup po rt what Reid Chamber s has j us t sta ted . O ur  orga niza ­
tio n supp orts any  k ind  of  extensio n tha t you can  get throu gh , a lth ou gh  
we fai l to see why the  In di an  peop le sho uld  suffer these injustices as 
a result  of the  fa ilu re  of  the  Un ited State s to rea lly  id en tif y these  
claims.

As Reid pointed  out, the  Na tive  Am erican  Ri gh ts Fu nd  has iden ti­
fied a numb er of  thes e claims and has been successful in ge tti ng  the  
In te rior  De pa rtm en t and the  Justi ce  Dep ar tm en t to br ing some of 
these controvers ial  claim s.

I th ink it  is  im po rta nt  to point  out th at , as a result  o f ou r e fforts in 
th is  p ar ticu la r are a, we t end to use the  sam e expe rts.  They are experts  
out side of the  Government . These ex pe rts  become very fa m ili ar  wi th 
the kin ds of  c laim s t hat  may  be b roug ht  on beha lf of  India ns .

I t is not  the effo rts of  the Nat ive  Am erican  Righ ts Fu nd  pe r se, 
bu t it  is some ex pe rt hi red by NARF th at  is digg ing in the archiv es 
th at  r ecognizes  tha t there  is an inv alid easement or  th at  th ere  h as been 
some wrongdoin g in the  ou tli ning  of  a pa rt ic ul ar  res erv ation  
boundary.

Th e Swinomis h case in the  State  of Washin gto n is a case in point . 
We had an expe rt th at  we have used extens ive ly in the  No rth we st 
res earch ing  the  arc hiv es to tr y  to find where the boundar ies  were in 
a s lough area so that  we could d ete rmine  exact ly where the res erv ati on  
boundary was loca ted and wh eth er the Corps  of  En gin eers had 
breach ed the  righ ts  o f the tribe  as a result  of  t he ir  d redg ing the  par­
tic ul ar  slou gh are a fo r nav iga tio n and so fo rth .

She  came upo n doc uments th at  show ed quite clearly th at  the re ­
ser vation boundaries were som eth ing  othe r th an  is now recognized  
by the  In te rior  D ep ar tm en t as the  res erv ati on  b ounda ries . I t was ju st 
because of  he r knowledge  of these kin ds of cases th at  she was able  
to  find th is  par ticu la r d iscrep anc y.

Th is is the  k ind of  ex pertis e th at  we need  wi th in  the Gover nment  i f 
we a re g oin g to  do  these  k ind s of cases.

We feel, Mr. Ch airm an , th at  in most  of  ou r cases where we uti lize 
the same experts  exte nsively in con jun ction  wi th the Ju sti ce  Dep ar t­
ment,  we a re able to rely  on  th ei r expe rtise. Th e exp er ts become kno wl ­
edgeable about the  pa rt ic ul ar  claims. Th is  is the  problem th at I  see 
wi th  a sta tu te  of  lim ita tio ns : We  have no knowledgeable ex pe rts  to 
iden tif y the  claim s.

I t  has not been un til  ju st  recent ly th at  we h ave  been able  to  get the  
Uni ted State s to  act in any kind  o f f idu cia ry capacity, and now we a re 
facing  a sta tu te  of  lim ita tio ns  th at  wou ld cu t us off. That  is the  rea l 
injust ice .

The se claims are  complex. Th ey  requir e a g re at  deal of  s tu dy; P et er  
T aft  made t ha t q uit e c lear . T he re  are  hun dreds o f th ousan ds o f acres o f 
land  invo lved.

Let  me g ive you a n exa mple from my pr ep ared  sta tem ent. We  re pr e­
sen t the  Crow  Tr ibe in a Crow “section  2” case which restr ic ts the
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ownership of non-Indian land by individuals on the Crow Reserva­tion. We have spent over 700 a ttorney hours over a 3^ -yea r period asssisting the tribe in puttin g the claim together.We submitted it to the Inter ior Department. It  took them 2 years to send it over to Justice a fter  all the work we had done on it. I t has been in Justice since February of 1976. The case still is not yet filed.I think it is just absolutely critical to approach this  thing  more along the lines suggested by Mr. Chambers.
I do not think tha t the India n tribes and the administration are willing to commit the kinds of  resources that  it would take to bring all these claims before the 4 ^-y ear t ime period. The claims tha t we have been involved in have taken us 6 years to  prepare, and they st ill have not been filed in most cases.
It  is just an unreasonable request, I think, given the resources and even the expertise in the area tha t we would be relying on.The other point I would like to make is this. Congress, in enacting acts like the McCarren amendment, for example, is causing a lot of litigation. They basically stimulated litigation.  Congress has stated tha t it is good policy to litigate and adjudicate  water right s in the West.
As a result, the tribes and the United States are being sued by the States and by the various water conservancy distric ts to adjudicate these streams. There is no discretion on the pa rt of the  agency, as fa r as allocating resources. They have to defend these water suits. They have to defend the diminishing cases.
I think every India n tribe in the country w’ould sup port the alloca­tion of these resources for this purpose. Th at is our lifeblood out on the reservation.
In closing, we support the proposed amendment, S. 1377. But I think, on the point Mr. Chambers made, certainly tha t a naked exten­sion may not be very significant, given the complexities of these cases and the substantial resources required to really  identify the potential claims.
Thank you, Mr. Chairman.
Chairman Abourezk. Thank you. Without objection, your prepared statement will be made a part of the record.
[Mr. Fredericks’ prepared statement and a supplement to his state ­ment, submitted subsequent to the hearing, follows:]
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Native American Rights Fund

STATEMENT OF THOMAS W. FREDERICKS BEFORE THE SENATE SELECT COMMITTEE
ON INDIAN AF FA IRS, MAY 3 , 197 7, CONCERNING S .1 3 7 7 , A B IL L TO EXTEND-

JHE TIME FOR COMMENCING ACTIONS ON BEHALF OF AN IND IAN  TR IBE,  BAND OR'
Group — ------------------------------------------—

Mr.  C ha irm an , Members o f  th e  C om m itt ee  and s t a f f ,  my name 

is  Thomas W. F re d e r ic k s .  I am th e  D ir e c t in g  A tt o rn e y  o f  th e  N a ti v e  

Am eric an R ig h ts  Fund ( h e r e in a f te r  r e fe r r e d  to  as "N A R F ") , w hic h is  

h ea d q u a rt e re d  in  B o u ld e r , C o lo ra d o . NARF is  a p r iv a t e ,  n o n - p r o f i t  

c o rp o ra t io n  o rg a n iz e d  f o r  th e  purp ose o f  and d e d ic a te d  to  p ro te c t in g  

th e  r ig h ts  and enh a n c in g  th e  g e n e ra l w e lf a re  o f  A m erica n In d ia n s  and 

A la ska  N a ti v e s  and  p ro v id in g  le g a l r e p re s e n ta t io n  and  counse l in  ca se s 

o f  m a jo r s ig n i f ic a n c e  to  In d ia n s  and N a t iv e s . Bec au se  o f  NARF's 

e x p e r t is e  in  In d ia n  la w , we a ls o  p ro v id e  counse l to  le g a l s e rv ic e s  

pro gra m s on In d ia n  le g a l m a t te rs ,  under a c o n t r a c t  w it h  th e  Le ga l 

S e rv ic e s  C o rp o ra ti o n . NA RF 's em ph as is  is  upon th e  p re s e rv a t io n  o f 

In d ia n  t r i b a l  e x is te n c e ,  th e  p r o te c t io n  o f  re s o u rc e s  and  th e  f u l f i l l m e n t  

o f  th e  n a t io n 's  lo n g s ta n d in g  o b l ig a t io n s  to  In d ia n  p e o p le .

NARF re p re s e n ts  c l ie n t s  in  40 s ta te s  and is  in v o lv e d  in  many 

o f  th e  m a jo r ca se s h a v in g  a s u b s ta n t ia l  im pa c t on In d ia n  la w . I su bm it  

th e  fo l lo w in g  s ta te m e n t,  how e ve r,  n o t on b e h a lf  o f any s in g le  c l ie n t  o r  

t r i b e ,  b u t bec au se  o f  th e  in h e r e n t  i n ju s t i c e s  r e s u l t in g  to  a l l  t r ib e s  

and In d ia n  in d iv id u a ls  i f  th e  s ta tu te  o f  l im i t a t i o n s  wer e a ll o w e d  to  

b a r t h e i r  o th e rw is e  v a l id  c la im s .  . . I t  is  f o r  th e se  re a s o n s , Mr. C hairm an, 

t h a t  we s t r o n g ly  s u p p o r t S .1 377 and  enco ura ge b o th  th e  Com m itt ee  and th e  

Senate  to  ta ke  im m ed ia te  a c t io n  to  ex te n d  th e  s ta tu te  o f  l im i t a t i o n s  and 

a ll o w  th e  In d ia n s ' t r u s te e  to  e v a lu a te  and p ro s e c u te  th e  m e r it o r io u s  

c la im s  o f  In d ia n  p e o p le . Im m edia te  a c t io n  is  n ece ssa ry  so as to  avo id  

th e  f i l i n g  o f nu merou s ca se s as a p r o te c t iv e  m eas ure . To a v o id  th is  

ru sh  to  th e  c o u r t s ,  a f u l l  e x te n s io n  o f  th e  s ta tu te  mus t be enacte d  

b e fo re  m id -J une  a t th e  l a t e s t .
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A t th e  o u ts e t ,  I would  l i k e  to  c a l l  to  th e  C om m it te e 's  

a t te n t io n  th e  r e la t i v e  p r i o r i t y  p la c e d  upon d i r e c t  re s o u rc e  p r o te c t io n  

w it h in  th e  ag en cy  p r im a r i ly  ch arg ed  w it h  c a r r y in g  o u t th e  f id u c ia r y  

r e s p o n s ib i l i t ie s  o f  th e  fe d e ra l g ove rn m ent.  In  F is c a l Year 1977 , as in  
p re v io u s  y e a rs ,  a p p ro x im a te ly  70% o f  th e  Bu reau  o f In d ia n  A f f a i r s '  budget 

was a ll o c a te d  fo r  e d u c a ti o n  and s o c ia l s e rv ic e  p ro g ra m s, n o tw it h s ta n d in g
*th e  e v e r - in c re a s in g  demands o f th e  In d ia n  peop le  t h a t  t h e i r  t r u s t  re so u rc e s

be managed and p ro te c te d  in  a p ru d e n t man ne r.

The low p r i o r i t y  g iv e n  re s o u rc e  p r o te c t io n  is s u e s  ste ms fr om  *
two f a c t o r s :  1)  th e  ea se  w it h  w h ic h  agenc ie s  can  o b ta in  C on g re s s io n a l 

a u th o r iz a t io n  and fu n d in g  f o r  s o c ia l s e rv ic e  p ro g ra m s, a n d , 2 ) th e  

c o n tro v e rs y  c e n te r in g  aro und th e  a s s e r t io n  o f  In d ia n  c la im s  re g a rd in g  

t r u s t  re s o u rc e s . I w ou ld  r e s p e c t f u l l y  s u b m it , M r. C ha irm an , th a t  i f  

In d ia n  re so u rc e  p r o te c t io n  is s u e s  a re  to  be g iv e n  a h ig h e r  ag en cy  

p r i o r i t y  c o n s is te n t  w it h  th e  t r u s t  o b l ig a t io n s  o f  th e  U n it e d  S ta te s ,  

th e  d i r e c t io n  and gu id ance  mus t be p ro v id e d  by th e  C ong re ss , n o t by th e  

Bur ea u o f  In d ia n  A f f a i r s .

T h is  s ta te m e n t is  n o t in te n d e d  as an in d ic tm e n t  o f th e  Bu reau  

o f  In d ia n  A f f a i r s .  R a th e r, i t  is  one o f  re c o g n it io n  o f  th e  di lemma 

c o n f ro n t in g  th e  agency. The Bure au o f  In d ia n  A f f a i r s  is  re q u ir e d  to  

mee t th e  e d u c a ti o n a l and s o c ia l w e lf a re  nee ds o f  th e  In d ia n  co mmun ity  

and , a t  th e  same t im e ,  s a t i s f y  th e .n e e d  to  p r o te c t  th e  t r u s t  re s o u rc e s .

Y e t,  th e  ag en cy  does n o t have  s u f f i c i e n t  s t a f f  and f i s c a l  re so u rc e s  to  

me et a l l  o f  th e  im p o r ta n t needs o f  In d ia n  p e o p le . U nle ss re so u rc e s  are  

a d e q u a te ly  a p p ro p r ia te d  and a ll o c a te d  to  a ll o w  th e  Bu reau  to  c a r ry  o u t 

i t s  r e s p o n s ib i l i t y ,  th e  ag en cy  w i l l  c o n ti n u e  to  f a i l  in  i t s  a tt e m p ts  to  

i d e n t i f y  th e  im p o r ta n t c la im s  co ming w it h in  th e  re ach es o f  th e  s ta tu te .

When v ie w in g  th e  f a c t  th a t  i n s u f f i c i e n t  re s o u rc e s  are  

a ll o c a te d  fo r  t r u s t  re s o u rc e  p r o te c t io n  is s u e s  to g e th e r  w it h  th e  e v e r-



in c re a s in g  demands on th e  Bur ea u o f  In d ia n  A f f a i r s ,  th e  S o l i c i t o r ' s  

O f f ic e  and th e  J u s t ic e  D epartm en t to  l i t i g a t e  c u r r e n t  im p o r ta n t is s u e s ,  

i t  is  n o t s u r p r is in g  to  f in d  th a t  th e  lo n g s ta n d in g  tr e s p a s s  c la im s  o f  

th e  t r ib e s  and  in d iv id u a l  In d ia n s  have bee n lo s t  in  th e  s h u f f le .

The in c re a s e  in  l i t i g a t i o n  stem s p r im a r i ly  fr om  two s o u rc e s :

1)  more a c t iv e  t r i b a l  govern m ents  re q u e s ti n g  th e  a s s is ta n c e  o f  th e  B IA , 

th e  S o l i c i t o r ' s  O f f ic e  and  th e  J u s t ic e  D epartm en t in  b r in g in g  la w s u it s  

on b e h a lf  o f  th e  t r i b e s ,  a nd , 2 ) C on g re s s io n a l enactm en ts  th a t  s t im u la te  

l i t i g a t i o n .  C ong re ss , th ro u g h  th e  enactm ent o f  th e  M cC ar ran Amendment 

1_/ in  195 3, em phasi ze d th e  im p o rt a n c e  o f  a d ju d ic a t in g  w es te rn  stream s 

and r i v e r s .  As a r e s u l t  o f  t h is  a c t io n  o f  C on g re ss , th e  U n it e d  S ta te s  

has  been jo in e d  as a p a r ty  d e fe n d a n t in  many g en e ra l s tr eam  a d ju d ic a t io n s  

in  th e  w e s t.  T h is  f a c t  a lo n e  has add ed a trem endous burd en on th e  

re s o u rc e s  o f  n o t o n ly  th e  J u s t ic e  D ep a rt m e n t,  b u t th e  Bur ea u o f  In d ia n  

A f f a i r s  and th e  S o l i c i t o r ' s  O f f ic e  as w e l l .  To add f u r t h e r  to  t h is  p o in t ,  

I w ou ld  a ls o  l i k e  to  m e n tion  th e  in c re a s in g  numbe r o f  d im in is h m e n t ca se s 

th a t  a re  b e in g  f i l e d  by th e  v a r io u s  s ta te s  and c o u n ti e s  to  d e te rm in e  th e  

le g a l e f f e c t  d im in is h m e n t s ta tu te s  pa ss ed  by Con gr es s have  had  on 

p a r t i c u la r  In d ia n  re s e rv a t io n s  in  th e  w e s t.  2 /

In  th e  d im in is h m e n t and  McC arran Amendment la w s u it s ,  th e  

a fo re m e n ti o n e d  a ge n c ie s  mus t de fe nd  th e se  ca ses . The age n c ie s  have no 

c h o ic e  b u t to  a l lo c a te  s u b s ta n t ia l  re so u rc e s  f o r  t h i s  p u rp o se . I d o n 't  

ha ve  to  t e l l  y o u , Mr.  C ha irm an , how co m plex and  im p o r ta n t th e se  la w s u it s  

a re  and wha t e f f e c t  th e y  ha ve  upon th e  c o n ti n u e d  e x is te n c e  o f  In d ia n

1 /  A c t o f  J u ly  10, 1952, c . 651 , T i t l e  I I ,  § 2 0 8 ( a ) - ( c ) ,
66 S ta t .  560, 43 U .S .C . § 666 .

2 / The N a ti o n a l In d ia n  Law L ib r a r y 's  c o m p il a t io n  o f 
" R e s e rv a t io n s : D im in is h e d  by A c ts  o f  C on g re s s ",  001021 , e t  se g . , 
c o n ta in in g  22 l i s t e d  cases.
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t r ib e s  and  t h e i r  p e o p le s . The In d ia n  gove rn m ents  would  w it h o u t  q u e s ti o n
s u p p o r t th e  a l lo c a t io n  o f  s u b s ta n t ia l  re s o u rc e s  to  de fe nd  a g a in s t su ch
s u i t s ,  ev en  th o u g h , in  th e  ca se  o f  w a te r  a d ju d ic a t io n s ,  th e  s u i t s  te nd
to  be 10 - to - 2 0 - y e a r  u n d e r ta k in g s .

By t h e i r  v e ry  n a tu re ,  many o f  th e  lo n g s ta n d in g  tr e s p a s s  s u it s
re q u ir e  much h is t o r i c a l  re s e a rc h  and some o f  them are  e no rm ous ly  com ple x.

♦An ex am ple  is  th e  Crow "S e c t io n  2"  ca se  w h ic h  a f fe c t s  300,0 00+ a c re s  on
th e  Crow R e s e rv a ti o n  in  M ont ana . ZJ NARF has  p u t in  700+ a t to r n e y  hours
o ve r a th re e -a n d - o n e - h a lf - y e a r  p e r io d  d e v e lo p in g  th e  ca se  and  a s s is t in g
th e  I n t e r i o r  and  J u s t ic e  D epartm en ts  in  p re p a ra ti o n  f o r  f i l i n g ,  and  th e
s u i t  has n o t y e t  been b ro u g h t.

The Crow T r ib e 's  re q u e s t f o r  th e  U n it e d  S ta te s  to  b r in g  s u i t  
was pen d in g  b e fo re  th e  I n t e r i o r  D epartm en t from  F e b ru a ry  2 1 , 1974 , to  
F e b ru a ry  2 0 , 19 76 . S in ce  th e  l a t t e r  d a te , th e  ca se  has been under 
c o n s id e ra t io n  w it h in  th e  J u s t ic e  D ep a rt m e n t.  I am n o t c o m p la in in g , b u t 
I do w is h  to  p o in t  o u t how d i f f i c u l t  and  co m ple x many o f  th e se  ca se s 
are  and  how lo n g  some o f  the m ta k e  m e re ly  to  co m p le te  th e  re s e a rc h  to  
p re p a re  th e  ca se  fo r  f i l i n g .

As a f u r t h e r  i l l u s t r a t i o n  o f  th e  c o m p le x it y  o f  some o f  th e se  - 
ca s e s , l e t  me b r ie f l y  d e s c r ib e  th e  s i t u a t io n  o f  a n o th e r o f  o u r c l ie n t s ,  
th e  Sw inom ish T r ib a l  Com mun ity  o f  LaC onner,  W a sh in g to n . The Sw inom ish 
R e s e rv a ti o n  is  d e s c r ib e d  in  th e  t r e a t y  as a p e n in s u la ,  b u t th e  b ou n d a ri e s  
o f  th e  re s e rv a t io n  have  neve r been d e te rm in e d  fo r m a ll y .  The  q u e s t io n  fo r

3 / The Crow T r ib e  se ek s e n fo rc e m e n t o f "S e c t io n  2" o f  th e  Crow A ll o tm e n t A ct o f  1920, w h ic h  p r o h ib i t s  s u b s ta n t ia l  n o n - In d ia n  la n d  h o ld in g s  w it h in  th e  r e s e r v a t io n .  NARF is  re q u e s ti n g  th e  U n it e d  S ta te s  to  u n d e rt a k e  a ca se  to  e je c t  n o n - In d ia n s  from  th ousands o f  a c re s  o f  la n d  on th e  Crow R e s e rv a ti o n  who have v io la te d  th e  fe d e ra l law  p r o h ib i t io n s  on exc ess  acr ea ge o w ne rs h ip  by n o n - In d ia n s  c o n ta in e d  in  "S e c t io n  2"  o f  th e  Crow A ll o tm e n t A c t.
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d e c is io n  is  to  whe re  do th e  b o u n d a ri e s  e x te n d : low  t i d e ,  mean lo w , h ig h ,  

mean h ig h  o r  o th e r?  Once  th a t  is s u e  is  re s o lv e d ,  i t  is  s t i l l  n ece ssa ry  

to  d e te rm in e  whe re  th e  id e n t i f i e d  boundary  l in e s  are  p h y s ic a l ly  lo c a te d .  

The an sw er s to  th ese  q u e s t io n s  depend  in  p a r t  on w hat uses  th e  In d ia n s  

were mak ing o f  th e  t id e  la n d s  a t th e  tim e  o f  th e  t r e a ty  and how e s s e n t ia l 

th e y  were to  t h e i r  way o f  l i f e .  N eed le ss to  s a y , th e se  q u e s ti o n s  re q u ir e  

a g re a t dea l o f h is t o r i c a l  and  a n th ro p o lo g ic a l re s e a rc h . I f  th e  s ta tu te  

is  n o t e x te n d e d , s u i t  w ou ld  have  to  be f i l e d  b e fo re  a l l  in fo rm a t io n  is  

g a th e re d , m ea ning  th e  im m ed ia te  na ming o f  a l l  p o t e n t ia l  d e fe n d a n ts , w it h  

th e  e li m in a t io n  o f  im p ro p e r p a r t ie s  o c c u r in g  a f t e r  s u i t  is  f i l e d .

As i l l u s t r a t e d  by th e  Crow c a se , th e  I n t e r i o r  and J u s t ic e  

D epartm ents  c a r e f u l l y  re s e a rc h  th ese  c la im s  b e fo re  s u i t s  a re  f i l e d .  As 

a r e s u l t ,  th e  t r a c k  re c o rd  in  th e  c o u r t is  v e ry  goo d. But  th e  r e s u l t  o f  

f a i l i n g  to  e x te n d  th e  s ta tu te  o f  l im i t a t i o n s  n e c e s s a r il y  would  be to  

by pa ss  th e  usua l p ro c e s s . The r e s u l t  w ou ld  be th e  f i l i n g  o f  many s u it s  

th a t  o th e rw is e  w ou ld  n o t ha ve  been b ro u g h t.  T h is  w ou ld  f u r t h e r  burd en 

th e  fe d e ra l c o u r ts  and p u t th e  named d e fe n d a n ts  to  unnecessary  expense.

I s u b m it , M r. C ha irm an , th a t  i t  is  in  e v e ry o n e 's  in t e r e s t  to  

e x te n d  th e  s ta tu te  o f  l im i t a t i o n s .  For exam p le , in  th e  Crow  ca se  th e re  

are  s e v e ra l u n s e t t le d  le g a l is s u e s . Und er  o u r p re s e n t p la n ,  we wou ld  

b r in g  s u i t  a g a in s t one  m a jo r la ndow ner as a t e s t  ca se  and  n o t f i l e  o th e r  

s im i la r  la w s u it s  u n t i l  th e  u n s e t t le d  le g a l is s u e s  have  been d e te rm in e d . 

T h is  p ro ce d u re  w ou ld  be o r d e r ly  and  e x p e d it io u s .  I f  th e  s ta tu te  is  n o t 

e x te n d e d , th e  ca se s c o u ld  n o t be hand le d  in  t h is  m an ne r.  S u it  w ou ld  

have  to  be i n s t i t u t e d  im m e d ia te ly  a g a in s t a l l  la ndow ners  w it h  acre age in  

exce ss o f  th a t  p e rm it te d  under S e c ti o n  2 o f  th e  Crow A ll o tm e n t A c t.
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The e a s te rn  c la im s  a re  y e t  a n o th e r exam p le . Mos t o f  th ese  
c la im s  have  n o t y e t r e s u lt e d  in  th e  f i l i n g  o f  s u it s  f o r  e je c tm e n t o r • 
tr e s p a s s  damages . I f  th e  s ta tu te  is  n o t e x te n d e d , th e  T r ib e s  and
J u s t ic e  w i l l  be fo rc e d  to  f i l e  a l l  o f  th e se  la n d  c la im s  by J u ly ,  th u s  
c a s t in g  a c lo u d  on t i t l e  to  v a s t q u a n t i t ie s  o f  la n d  h e ld  by in n u m e ra b le  
in d iv id u a l  la n d o w n e rs . T h is  w ou ld  c o m p li c a te  th e  s e t t le m e n t  e f f o r t  
a lr e a d y  underw ay, n o t to  m ention  th e  unnecessary  c o n fu s io n  and n e g a ti v e  
im p a c t on th e  re a l e s ta te  t r a n s a c t io n s  in  th e  c la im e d  a re a .

In  c lo s in g ,  Mr. C ha irm an , we s u p p o r t and urg e t im e ly  
e nactm en t o f S .1 3 7 7 , as p ro p o se d . We would  l i k e  to  a d d , how e ve r,  th a t  
bec au se  o f  th e  co m plex n a tu re  o f  lo n g s ta n d in g  tr e s p a s s  case s and th e  
need f o r  s u b s ta n t ia l f i s c a l  and  p e rs o n n e l re s o u rc e s  to  l i t i g a t e  th e se  
ca se s , we q u e s ti o n  th e  s ig n i f ic a n c e  o f  a naked e x te n s io n  o f  th e  s ta t u t e .
We s u b m it  th a t  a C on g re s s io n a l m anda te , ba ck ed  by a p p r o p r ia t io n s ,  is  
n e ce ssa ry  to  e li m in a te  th e  dile m m a o f  th e  fe d e ra l agenc ie s  in v o lv e d  and 
to  make i t  p o s s ib le  f o r  them  to  co m pl y w it h  th e  s t a t u t e .

Thank y o u , M r.  C ha irm an , f o r  th e  o p p o r tu n it y  to  appea r b e fo re  
th e  Com m itt ee  to  t e s t i f y  on t h i s  ve ry  im p o r ta n t p ie c e  o f  In d ia n  l e g i s la t io n .

4 / MASSACHUSETTS: Wampanoag and  Gay Head; RHODE ISLAND : N a r ra g a n s e t t ; CONNECTICUT: S ch a g h ti co ke  and W est ern  P equo t;  NEW YORK: O n e id a , Cay ug a,  and  S t .  R e g is ; and  SOUTH CAROLINA: Cataw ba .
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Native American Rights f und
1506 Broadway « Boulder. Co lora do80 U)2 • (JO») 447-8760

May 5, 1977

DrnnuW Montgomery

Senator James Abourezk 
c/o Allen Parker, Counsel 
Senate Select Committee on Indian Affairs 
House Annex Building 
Second and D Streets S. W.
Washington, D. C. 20515

Re: S.1377 - A Bill to Extend the 
Time for Commencing Actions 
on Behalf of an Indian Tribe, 
Band, or Group

Dear Senator Abourezk:

This will supplement my statement to your Committee on 
May 3, 1977, in support of S.1377, with particular reference to 
the liability of the United States for failure to timely file 
damage suits on behalf of Tribes in the event the statute of 
limitations is not extended beyond July 18, 1977.

<• In the exercise of its fiduciary duty to the Indian
Tribes, the case law is clear that, the United States has an 
obligation of the "highest responsibility and trust" and that 
its conduct will be judged "by the most exacting fiduciary 
standards." Seminole Nation v. United States, 316 U.S. 286, 297 
(1942); Accord, Mason v. United States, 412 U.S. 391 (1973). At 
the minimum, the United States' trust obligation to the Tribes 
imposes a duty to adhere to at least as vigorous standards as a 
private trustee or "ordinary fiduciary." Menominee Tribe v. 
United States, 101 Ct.Cl. 10, 19 (1944).

The property rights encompassed within its trust pro­
tection include land, water, minerals, timber, trust funds, and 
hunting and fishing rights. E.g., United States v. Santa Fe 
Pac. R. Co., 314 U.S. 339 (1941); Navajo v. United States, 364 
F.2d. 320 fCt. Cl. 1966); Pyramid Lake Paiute Tribe v. Morton,
354 F.Supp. 252 (D. D.C. 1972); Squire v. Capoeman, 351  U.S. 1 
(1956); United States v. Oregon, 302 F.Supp. 899 (D. Ore. 1969). 
The United States not only has an obligation to protect these 
property interests against future injury but also a duty to 
enforce reasonable damage claims for past injuries to such 
property rights which it holds in trust.
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A trustee is chargeable with any loss resulting fromhis breach of trust. A breach of trust occurs when a trustee "violates any duty which he owes as trustee to the beneficiary Scott on Trusts, Vol. 3, sec. 201, p. 1650. Therefore, if the United States negligently fails to timely file damage claims, and such claims are eventually barred by the statute of limitations the Government is liable for the loss incurred, plus interest.
Where the claim could have been collected in full if he had taken proper proceedings to collect it and because of his delay the claim has become uncollectible, he is subject to a surcharge for the full amount of the claim and interest thereon. Thus he is subject to a surcharge where the claim was originally enforceable, but the obligor has subsequently become insolvent, or where the claim has subsequently been barred by the operation of a statute of limitations. Scott on Trusts, Vol. 2, sec. 177, p. 1424.

*

And even if a fiduciary contends that a claim is uncollectible, if he has made no effort to collect it the burden is upon him to show such effort would have been unavailing. Scott on Trusts, Ibid., p. 1426.
It is then, I submit, to clear for controversy, thatthe Government has a trust obligation to pursue damage claims on behalf of its tribal wards, for the breach of which it will be liable to the Tribes if the statute of limitations is not extended.

Sincerely yours

Thomas W. Fredericks Director
TWF/LAA/tmws
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STATEMENT OF CHARLES HOBBS, ATTORNEY, WILKINSON, 
CRAGUN & BARKER

Mr. Hobbs. Mr. Chairman, I am Charles Hobbs of the law firm of 
Wilkinson, Cragun & Barker.

Our firm represents the National Congress of American India ns 
and several individual Indian tribes as general counsel.

Speaking generally, our clients do support  the proposed bill. If  it 
must be amended down to ^ /2 years, they would support that, too, if 
that  is the best that can be done.

We certain ly concur with Mr. Chambers’ concept and Mr. Freder­
icks’ concept, to which they just testified. I t is pretty  difficult to justify 
apply ing the statu te of limitations to cut off a claim tha t was never 
presented in court because the United States  lacked the manpower to 
investigate it.

These claims almost always arose under the nose of the United  
States, so to speak. They occurred while the United States was in 
charge of the affairs and the development of the tribes and had agents 
present on the reservations. I am not saying tha t the United States 
was a t faul t for these claims, of course. But I am saying tha t these 
things  occurred during the administration  of the United States. The 
United States  has a moral—and probably a legal—duty to get these 
things  cleared up before there should be any consideration of s tart ing 
the statute of limi tations  running.

However, as a political matter, it does appear tha t the statute is 
going to sta rt to run anyway, either in 41/2 years or 10 years or w ith­
out any extension. That is even though we do not think  it should be.

What will happen, once the final day comes when the statute of 
limitations runs out, you wdll find, as you heard from Government 
witnesses, Mr. Krulitz and Mr. Ta ft, the  In dian tribes, when they dis 
cover their  claims, which are now barred, are going to turn  to the 
United States and sue the United States.

Chairman Abourezk. You say they are now barred?
Mr. Hobbs. No; once they become barred. Sooner or later, the statu te 

is going to bar them, though wye do not thin k it should. But, politica lly, 
it is realistic to expect that they will.

When that happens, then wye say it is natu ral to expect tha t the 
tribes  tha t have these claims—and individual Indians, too—will file 
them agains t the United States  for having let the statute of limita­
tions go by.

In our opinion, in many cases, a case of negligence is going to be 
made out where the United States  will not be able to successfully 
plead tha t it did not have the manpower. T hat  will not be a good ex­
cuse if tha t is all they can offer for not having  filed a claim.

It  will sort of be in the natu re of a suit by a client against his lawyer 
for letting the statute  of limita tions run out on him. It  is like a mal­
practice claim.

It  is pretty tough to escape l iabili ty when it is your own fau lt that  
the statute  ran out, assuming that you knew’ about the claim.

I do not think  I  would have much beyond tha t to add tha t does not 
duplicate w hat others have said.

We appreciate  very much the oppor tunity to appea r before you, 
Mr. Chairman.

91 -407  0  -  77 - 5



62

Chairman Abourezk. Thank  you.
The strongest statement th at the Government witnesses would make, 

as you heard, is that there is a substantial risk and danger to the U.S. 
Government if the statute is not extended; it would cost the Govern­
ment a lot of money.

Can any of you or all of you make some kind of prediction as to 
what the risk might be if the statu te is not extended ?

Mr. Chambers. It  would mean hundreds of millions of dollars of 
liability to the U.S. Government.

I have no hesitancy in  volunteering my private  opinion tha t there 
is no sound defense to such a claim. Le t’s say no Passamaquoddy suit 
were brought and th at the Justice  Department just  le t the statute run 
on the Passamaquoddy and  Penobscot suit.

The tribes would clearly have an action in the Court of Claims tha t 
tha t was a breach of trust.

Chairman Abourezk. H ow much would it cost the Government, as 
an estimate, if tha t were to be the case ?

Mr. Chambers. That case would be hundreds of millions of dollars. 
The measure of damages would be what the tribes would have recov­
ered if the United States had  brought  a claim.

Chairman Abourezk. Is it not billions ?
Mr. Chambers. It  may be. I think  just  tha t claim itself would be 

hundreds of millions.
There are other claims in New York and other places and the Crow 

section 2 case that Mr. Fredericks mentioned. I  know from my dealing 
with tha t in the Inte rior  D epartment tha t th at runs into—how many 
acres, Tom?

Mr. Fredericks. I t is 300,000 acres.
Mr. Chambers. I t is 300,000 acres out on the  Crow Reservation in 

Montana. Tha t is very good ranch land, grazing land, and farmland . 
That would be worth millions of dollars. That is just tha t case.

Chairman Abourezk. The Government used the term substantia l 
risk. Do you have any o ther descriptive terms t ha t you mght be able 
to put on the risk ?

Mr. Chambers. I think it is a clear liabil ity of the United States. 
If  this statute runs, Indian tribes will lie able to b ring successful ac­
tions against the United  States for damage awards running into the 
hundreds  of millions and maybe billions of dollars in the next 5 or 
6 years.

The Mason case is another point. It  makes it clear what the fiduci­
ary standard is.

The United States, as trustee, has clear fiduciary responsibility to 
the Indian  tribes to prosecute their  reasonable claims against third 
parties. That is very clear from the Supreme Court’s decision in Mason 
in 1974. This would be a liability for breach of trust tha t can be 
brought, and I am confident tha t it will be brought  and brought suc­
cessfully. It  will lie a lawyers’ field day. But we are not interested 
in a lawyers’ field d ay ; we are interested in protect ing the right s of 
these Indians.

Mr. Hobbs. I would add iust this. I think  there may be cases, such 
as Mason, where the United  States could escape liability. Mason was 
very special. In  tha t case, the United  States relied upon a previous
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Supreme Court ruling as its justification for failing to take a certain 
action to vindicate  the Indians’ rights.

In tha t case the United States had seen to it tha t the Indians paid 
over taxes to the State  of Oklahoma. This 1948 ruling, the West case, 
had been overruled by impl ication by many, many cases, including one 
in the Supreme Court.

If  the United States were to find a narrow situation like that , it 
might be able to avoid liability. Perhaps there might be others. But, 

• in my opinion, in the g reat majori ty of cases the United States would
not have a successful defense and would lose these cases.

Mr. F redericks. I  think the Mason case, Mr. Chairman, clearly sets 
out the fiduciary standards as that  of a priva te trustee.

<• The Supreme Court relies on Professor Scott saying tha t a t rustee
is under a duty in adminis tering the trus t to exercise such care and 
skill as a man of ordinary prudence would exercise in dealing with 
his own proper ty. It  fur ther goes on to say that , if the trust  property  
is lost or destroyed or diminished in value, the trustee is not subject 
to a surcharge unless he failed to exercise the required care and skill.

So, basically, what the court would be determining is whether they 
exercised the required care and skill.

I think  where they know of claims and have failed to bring these 
claims and where there is no precedent—especially in the Supreme 
Court—there would be no problems in recovering from the trustee.

Chairman Abourezk. I have no more questions. Do any of you have 
any final comments in this whole situation ?

Mr. F redericks. I  would like to add one thing.
I recognize the concern we have with the eastern cases; certa inly the 

congressional delegation from the State of Maine is concerned. I  think 
it is clear to us, as counsel for the tribes, t ha t these cases will be filed 
whether or  not the statute  is extended.

In a great  many of the cases we have already claimed the trespass 
damages in cases where we are suing on our own behalf and not joined 
with the  Departm ent of Justice . Mashpee is an example.

I think  it is in everybody’s interest  tha t the statute  be extended. 
As Mr. Taft  pointed out in his te stimony: I f we have to sue just to get 
around the sta tute  of limitations, we are going to  be suing a lo t of de­
fendants  unnecessarily. We are going to ne requir ing them to go to a 
great  deal of expense. We are going to burden the Federa l courts. The 
parade  of horribles can go on and on.

Fo r tha t reason, it is in everybody’s in terest to extend the statute.
Chairman Abourezk. Thank you all very much. We appreciate  your 

appearance here.
Mr. Hobbs, your prepared statement will be made a part  of the 

record.
[The prepared statement follows:]
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Section 2415(a) of Title 28 was extended for a 
five-year period commencing in 1972, and the record in 
support of that initial extension supports the extension 
proposed in S. 1377.

The need for the extension of time is obvious to 
those of us who represent Indian tribes. Indian claims are 
often of a complex nature and Indian tribes and individuals, 
particularly those who lack legal counsel, are often unable 
to recognize causes of action they may have. Sometimes 
the government agencies responsible for protection of Indian 
property rights and even tribal attorneys may be unaware of 
them as well. If the causes of action were known, it would 
be the duty of the United States, acting through the Depart­
ment of Justice, to determine their validity, and if valid, 
file suit against the wrongdoer.

The proposed extension of time for an additional 
ten years, in other words, will facilitate protection of the 
rights of American Indians, in keeping with the trust respon­
sibility of the United States. |

While the Bureau of Indian Affairs has been making 
a concentrated effort to aid and assist tribes and individual 
Indians in discovering such claims, the process is not complete 
and will not be complete for some time. We also, on behalf 
of our clients, have been working over the years to identify 
and analyze potential claims, and can testify to the difficulty 
inherent in the process. We are convinced that if the statute 
of limitations is not extended for another period, a significant
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number of claims will be "lost" to individual Indians and 
Indian tribes, through no fault of theirs, and to the benefit 
of those who have wrongfully profitted from their actions.
In light of this, we urge strongly that S. 1377 be enacted.
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Chairman Abourezk. Thank you all.
The hearing  is recessed subject to the call of Chair.
[Whereupon, at 11:20 a.m., the hearing recessed, subject to call o f 

the Chair.]





STATUTE OF LIMITATIONS EXTENSION  FOR INDIAN 
CLAIMS

MONDAY, MAY  16, 1977

U .S . S en ate ,
S elec t C om m it te e  on  I ndia n  A ff air s,

Washing ton, D.C.
The committ ee met , pu rsua nt  to notice, at  10 :05 a.m., in room 1224, 

Di rksen  Senat e Office Bu ild ing , Se na tor Ja mes  Abo urezk [cha irm an  
of the  commit tee]  pre sid ing .

P re se nt: S en ator  Abourezk.
Also  p re se nt: Se na tor E dm un d S. Muskie .
Staff pre se nt: A lan  Par ke r,  chief coun sel; Barba ra  Be rge r, profes ­

sional staff member; Ella Mae Ho rse , p rofess ion al staf f member; and  
Ern ie  Duche nea ux,  ch ief  clerk .

Ch air man  Abourezk. Th e Sele ct Com mit tee  on In di an  Af fai rs will  
come to order.

Th e pur pose of  t hi s he ar ing befo re the  Senate Select Com mit tee on 
In di an  A ffa irs  th is  m orning  is to take tes tim ony on a b ill which would 
ext end  the  t ime fo r com men cing  a ctions on be ha lf of  a n In di an  tribe , 
band, or  group. Th is bill  would allow the  Un ite d Sta tes , as tru ste e, 
an addi tio na l 10 y ears in which to br in g all  In di an  claims fo r mone­
ta ry  dam age s which arose pr io r to  the enact me nt of  the  or ig inal  
statut e of lim ita tio ns  in 1966. Un der ex ist ing law, the  time in which 
th e Un ite d St ates  can  file such  claims will  expir e on Ju ly  18, 1977.

On May  3, 1977, we rece ived tes tim ony from the De pa rtm en ts of 
Ju st ice and In te rior as well as from th ree at to rney s wi th expertis e 
on the  rel evant legal issues. Al l those  who  tes tified supp orted  an ex­
tension of the  s ta tu te , alt ho ug h the ad min ist ra tio n reco mmended only  
a 4 ^ -y ea r extensio n. At th at  heari ng , the So lic ito r of the  In te rior  
De pa rtm en t sta ted th at  if  t he  s ta tu te  is n ot  e xtended and if  a numb er 
of claims have  no t been filed on beha lf of  th e In dian s, th at  the  Un ite d 
States  would be e xposed to  a subs tan tia l risk of lia bi lit y to  th e tribe s 
fo r b reach of tru st .

I f  the  statute is allowed  to lapse, it  wi ll ba r mo netar y rel ief , al ­
thou gh  o ther elem ents  of  th e In di an  c laim s will  no t be affected. How ­
ever , the  money dam age s involved could am ount to millions of  do lla rs. 
Par tl y  fo r th is reason , the Governm ent is pre sentl y pr ep ar in g to file 
as ma ny claims as possible.

The effect of t hi s app roach will  un doubted ly resu lt i n economic har d­
ship in many communiti es th ro ug ho ut  the  co un try  due  to the clouded 
tit le  w hich w ill follow the in st itu tio n of  the se law sui ts. How ever, wi th 
respec t to  those lar ge  lan d cla ims which hav e recent ly received ex-
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tensive public attention particularly in the eastern seaboard States, the potential hardsh ip has been somewhat alleviated due to settlement talks between the tribes and defendants  initia ted by the United States. In contrast, if the statute is allowed to lapse, these lawsuits will neces­sarily  have to be filed, thereby severely limi ting the potentia l for ne­gotiated settlements.

Representatives from the States of Maine, Massachusetts, and New York were invited to testify  at the hearing today so they could ex­press thei r views on the proposed extension and its potential  impact on the land claims in those States.
The representatives from the Sta te of Maine have decided to appear before the committee this morning to express their position.I want to welcome all of the witnesses here this morning. One of my colleagues, Senator Muskie, is here to introduce the Governor of Maine. Senator, we welcome you, and we thank you for your continued interest in this  matter.

STA TEM ENT  OF HON. EDMUND S. MUSKI E, A U.S. SENATOR FROM 
TH E STA TE OF MA INE

Senator  Muskie. Let me express my appreciation to you for the sympathetic  understanding th at you have given to  us in dealing with, perhaps, one of the most complex and difficult problems in this area. You have been willing to discuss it with us. You have tr ied to under­stand our points of view. I  want to say that  I am most appreciative.Second, i t is my privilege to present the Governor of Maine. He is an unusual individual, politically as well as individua lly as a person.I thought tha t I had pulled a political miracle some years ago when I was elected Governor in a Republican State, but he proved th at you don’t need either Republicans or Democrats in order to get elected Governor of our State.
Chai rman Aboukezk. Maybe he proved tha t you need both. [Laughter.]
Senator Muskie. In any case, he is a man of great personal integr ity and dedication to the public interest. Beyond that , he has demon­strat ed an ability to surface issues in which the average citizen is interested. I think tha t this is very unusual. He has maintained his hold on the  public interest and the public imagination  even though he has no pol itical party in the State legislature and no political party in the field.
When J im Longley speaks, he is always respected and listened to. It  is my pleasure to introduce him.
Before I do that , I  would like to say a word about Joseph Brennan who accompanies him. He is the attorney general of the State of Maine. In  Maine, the attorney general is elected by the legislature. We have had few Democratic attorneys general because we have had few Democratic State  legislatures over the last couple hundred years.Joseph was elected afte r running  for the Democratic nomination for Governor for the privilege of running against Jim  Longley. H e lost that privilege, but Joe has taken over the responsibilities of the at­torney generalship of Maine and has performed in a way tha t has earned the support and the cooperation of the Governor, the respect
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of the people of Maine, and the respect o f the congressional delega­
tion with whom he works.

It  is a personal privilege to welcome Joe and John Paterson who is 
his righthand man in the at torney general’s department.

M ith that,  I  think  tha t maybe I have said more than  I should have. 
It  is a privilege to present the Governor of Maine, James Longley.

Chairman Abourezk. May I interjec t? Do you mean that as a Re­
publican legislator, you were elected by a Democratic legislature?

Senator Muskie. We have a Democratic House, a Republican Sen­
ate, an Independent Governor, and a Democratic attorney  general. 
It  is a mixed bag. [Laughter.]

Chairm an Abourezk. Governor Longley’s miracle is not that of 
running as an independent, but his miracle is tha t he beat a  Lebanese 
candidate. [Laughter.]

STA TEM ENT  OF HON. JAME S B. LONGLEY, GOVERNOR, STATE OF 
MA INE

Governor Longley. On tha t note, Mr. Chairman, I  want to say th at 
I appreciate Senator Muskie being here. I know how busy he is.

Actually, my in troduction to public involvement was with a group 
of people in Maine years ago when we had one-party government in 
Maine. Many people thought that  Ed Muskie was the sacrificial lamb, 
but those of us who knew Ed Muskie knew tha t when he ran or tried 
to do anything, he did it to succeed and to  prove tha t we did, in fact, 
have the will of the people and that , given the choice, we would bring 
two-party government to Maine.

This is a great example to us young democrats. I  am proud to say 
that. I had never run  fo r public office before. The only two campaigns 
I was involved in were on behalf of Senator Muskie in 1968, when he 
was the vice-presidential candidate, and again in 1972. With all due 
respect to the people we have now in Washington, we think we proved 
in 1968 that we would have been better with our ticket. I cannot 
imagine anyone in the White House, even today, who could do bet ter 
than  Senator Muskie. I am very proud of the man.

I am also very proud, Senator, of all the people of Maine.
Chairman Abourezk. Are you saying th at the Georgia Governor is 

not alone in his criticisms?
Governor Longley. Senator Muskie, of course, has the right to 

speak, but we are mostly proud of the  people of  Maine. As Governor, 
I have been through a difficult 6 months, or  more, in which i t would 
have been easy for  the  people to become divided in a country tha t in 
many ways we think, as much as we find fa ult, is the hope of the free 
world.

We cannot continue to be the hope of the free world unless we bury 
the prejudices and differences of the past and move on to  tomorrow 
to correct the inequities th at still exist rather than spending our time 
trying to redo old prejudices and resurrect old prejudices.

As Governor of Maine, I could not be more proud of the India n 
citizens of our State as well as the non-Indian citizens of our State. 
In  many countries of the world, and perhaps in some other States, 
there would not have been the constructive debate th at we have had.
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We have been disposed with the tribal governors in my State to allow legal counsel to discuss the differences. The tribal governors represent­
ing the tr ibes have come together  with  me and have had every oppor­
tunity.  There is still one meeting pending this week to discuss our problems as citizens and to allow our attorneys to address our differ­
ences as citizens.

So, I appea r before you today as Governor of all the people of 
Maine—Indian citizens as well as non-Indian  citizens of Maine. I  also appear before you as a Governor totally committed in the areas of human and equal rights for all citizens of Maine and not for one group to the detriment of any other group. That , in effect, is prejudice 
in reverse.

From the beginning, as I have already indicated, my posture as Governor has been to defer to the attorney  general of our State as the properly  constituted legal officer for all legal questions and to rec­
ognize that we do have courts and systems of jurisprudence in our so­
ciety tha t are the proper  forums to address grievances and correct 
wrongs.

So, my request to this committee is a simple one. I  ask only th at th is committee, or any agency of the Federal Government, not take any action that  would divide the people of Maine or of this country. We have seen too many unintentional actions that  have divided Americans.
With  all due respect to  your Lebanese, he ran as an American c iti­

zen. I am sure you recognize that . It  is most important in our society.I  ask you not to put us in a position in Maine where we would see 
seesaws of human rights. The scales of justice have been recognized for two centuries in this country to be balanced equally. A seesaw is hard ly ever balanced. That  has been the problem of  equal rights  be­cause, as we extend preferential  treatments  or as nations of the  world 
have dealt with such treatments, the seesaw goes down and suddenly someone gets off and we end up with not only misunderstanding but with subsequent conflict. I just do not want any misunderstanding in Maine if we can possibly avoid it, that  is, from overbalancing the 
seesaw.

I would ask you to please not  make present generations of Maine citizens pay an unfair price for something tha t might or might not 
have happened 200 years ago.

Equally  important, we are asking people in Washington to please not do anything that would have future generations of Maine people— Indians and non-Indians—saying tha t the Federa l Government of these United States took any action th at failed to insure equal rights 
for all.

My only request is t ha t Maine people not be placed on that  human right s seesaw. The India n community in Maine and the other citizens of Maine have attempted in every way to keep that seesaw equal from the standpoint of equal regard  for each other. The only difference we have between us for the moment tha t concerns me is the possibility of upsetting a seesaw from the standpoint of any action tha t would not make certain that  equal right s for non-Ind ians are every bit as im­
portant as equal rights for Indians.

So, Mr. Chairman, I th ink that  we in this  Nation cannot completely rewrite our his tory. We cannot tear up 200 years of transactions. As
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Senator  Muskie said so well—and I will reaffirm— there are no guilty  
parties  now living in Maine.

So we cannot heal, we feel, the wounds of the past by placing penal­
ties on a present generation  which d id not inflict the wounds. I also 
submit that we cannot erase the past by discrimination in reverse by 
takin g away the rights of individuals  in the present generation to 
remedy possible abuses of rights  tha t might have occurred as much 
as 200 years ago.

While we can learn from the past, we must not allow our present 
actions to deepen prejudices and reopen old wounds to the extent th at 
we attempt to correct past errors with present inequities.

So, I  come before you as Governor to ask you to help us in Maine 
to continue to keep the balance of the seesaw for human rights equal 
for those who ride it now and try  to  keep it in balance for those who 
will ride it now and in the future. My deepest hope is that  no Gov­
ernor in the future will be faced with this type of problem. We are 
attempting  so hard to make sure tha t equal rights are there for all 
people and are still trying to overcome any errors of the past.

Mr. Chairman, we are at a crucial point where I feel th is Nation 
needs to be an undivided America. We must be an undivided America. 
Human and equal rights  cannot be sliced and divided like a pie with 
one group getting a large r piece by taking a portion of tha t belong­
ing to any other citizen or group of citizens.

If  there is any unfa ir division of land or money in Maine, we will 
not achieve equal right s or even pay for any sins of the past. Such a 
decision would only keep the seesaw going up and down.

As I have already indicated, I have addressed these matters with 
our lawyers and our own attorney  general—our proper ly constituted 
legal officer of the State of Maine, including the  legislative and execu­
tive branches—to be the spokespersons for our citizens.

I am convinced, as Senator Muskie has already indicated, tha t the 
people of Maine share Senator  Muskie’s confidence and mine in the 
sense of equal rights and justice that  our attorney general carries for­
ward. I have never seen one iota in this difficult period of the past 6 
months or more of evidence tha t in the at torney’s general office, where 
it has been, other than deep concern for equal right s of the Indians , 
as well as the non-Ind ian citizens, of Maine.

I would ask the attorney general now to address the question from 
the standpoint of the legal subject before us today.

Thank you very much.
Chairman Abourezk. Governor, thank you very much for an elo­

quent statement. I apprecia te it very much.
I might remind you t ha t the Congress and this Committee on In ­

dian Affairs has fair ly well t ried to stay out of this question. At  least, 
I personally have. The trouble is that  people on both sides of the is­
sue have been coming to the Congress in different ways and at differ­
ent times asking for a congressional solution.

As you know, there has been a bill introduced by members of the 
Maine delegation which is pending in this committee and on which 
we have taken no action yet. It  would essentially ask the Congress to 
nulli fy whatever legal actions might be taking place up in Maine 
with regard  to land. We have done no thing with tha t bill as of yet 
because tha t part icular legislation is one side of  the issue.
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The P resid en t, as you well know, ha s appoin ted  Ju dg e Gu nter  whom 
he call s a media tor . Ju dg e Gu nter has  yet to come to any  fina l an aly­
sis or  even interm ediate ana lys is, as fa r as I am concerned, as to what 
is to  be done  in Main e. Th ere  is a sense on the  par t of  the  peop le in 
the  ad minist ra tio n to whom  I hav e tal ked th at  in fact  the St ate of 
Maine is no t one of the  prop er  pa rti es  of  in ter es t in th is  whole  con­
trover sy.  T ha t in fac t c laim s being made by the In di an  tr ibes  in Maine 
are being made again st a few pr ivat e landown ers  up the re.  No tab ly 
the  tim be r companies .

I t is fe lt th at those  peop le hav e tak en  to the  trees and nobody has  
been able  to see them  yet. I don’t know if  th at  is tru e. Tha t is wh at 
I  am to ld  by people in the ad mi nis tra tio n. Somehow the  Go verno r’s 
office and the  att orne y’s gen era l office in Maine hav e been ou t fro nt , 
as you sho uld  be. I th ink it is p rope r because  you are  th e po liti ca l rep­
resent atives  of the peop le, and you  are  out tryi ng  to  seek a solu tion  
to it.

I t is also my un de rst an ding  th at  the  In di an  tri be s hav e no t laid 
ha rd  claim again st the po pu lat ed  are as of  Main e. Th ey  un de rst an d 
the  po liti ca l prob lem in doing th at . So, the y hav e somehow back ed 
away. I  am not sure  exact ly how th at  has happened because I have  
not been in the mid dle  of thi s th in g as much as you have. The claim s 
being made are  again st those are as  which are not popu lated .

I  wonde r if  you could res pond—or maybe you would  ra th er  defer  
to the  att orne y general—pe rhap s you could tel l the  commit tee,  as an 
ancil lar y issue, wh eth er you believe the  p roper pa rti es  in  i nteres t ha ve 
not yet  gotten into th is  issue. I  mean by th at  the pr ivat e land owners.

Go verno r Longley. M r. Ch air man , you have, in effect, asked three 
que stio ns;  or  made one sta tem ent and asked two  ques tions . Le t me 
commen t on each.

F ir s t of  all,  wi th rega rd  to the congres sional resolu tion s, I  am sure 
th at  you  are  every bi t as aware  as I  am as Go ver nor—and  pe rha ps  
more so as a Mem ber of  th is bod y—th at  the  Sena tor s and Congress­
men fro m Maine do no t need  anyone  to defen d wh at they  have done. 
I  c ame to them as Governor  and  a ddressed a requ est  f or  some con gres ­
sion al resolu tion  or ass istance  sim ply  on one basis.  W he ther  we wa nt  
to or not , the re are  t imes in our lives when  we all,  because of  acts  of  
previo us bodies, are  invo lved . I  came to the Con gress—o ur delega ­
tio n—askin g fo r he lp because the Congres s in 1820 m ade  it  possib le 
fo r Ma ine  to  become a Sta te.  Since 1820, people  have bu ilt  on ou r la nd  
an d moved into our socie ty in  M aine  in reli ance on an a ct of  C ongress  
and an act  of the  Pr es iden t whi ch was one pa rt  of th e case involve d 
fro m th e sta nd po int of  th e lega l ques tions .

I wou ld ask the at to rney  general to r efer  to them  more specifically , so 
I  would  assume res ponsibi lity as Governor  to come to  t he  del ega tion  
an d ask  fo r thei r he lp and  gu ida nce and counsel . No Go ver nor could 
have ha d more ass ista nce  th an  I  have ha d on th is  a nd  o ther  questions.

Th e second po int  th at  you make about othe r people in  Maine no t 
coming forward  lead s me to  say  th is : In  ou r dem ocr atic  socie ty th is  
migh t be a vote of  confidence in the  Gover nor and the del ega tion  to  
some extent  and  also the act ion  o f t he  a tto rney  g ene ral  in recogniz ing  
th at  we are  tryi ng  to  do wh at we bel ieve is righ t. Th ey  h ave n ot  been 
po undin g on my door or  askin g fo r spec ial pr ivi leg e or on any one’s
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mother of seven ch ildren  said every dollar she has is invested in her 
home and that  is the only asset t ha t she has. We have people who are 
working in our factories who are concerned tha t they might not be able 
to sell their homes. Now what happens to the mortgage payment when 
their  only dollar savings is in thei r mortgage equity ?

They have looked to us to protect their interests. So it  might well be, 
Mr. Chairman, a vote of confidence in the method and manner in which 
we have t ried to address the problem. I will not be presumptuous and 
say tha t there are not those who disagree with us. B ut the fact  tha t 
others have not been down here beating a p ath might mean tha t they 
have been satisfied at this point with the approach tha t we have taken.

Final ly, you make an excellent point with regard to the large un­
occupied land. This raises a question—and I  don’t pretend to have the 
answer—but I have a question. The question is: Is land sacred in 
America? Does the fact tha t you own 1,000 acres and I own 1 acre or 
1 square foot make your land less valuable than  my land? I think 
tha t is the basic question tha t is addressed in the overall magnitude, 
as complex as it is.

I would like to think that we live in a society where the fact that  
you have invested in land and I might  have invested in racetracks or 
gambling or beer parlors—and I have not developed the equity in 
land—looks at both equally in terms of value. In our Sta te we think in 
terms of the heavy dependence for jobs on pulp and paper  which, in 
effect, is a form of agriculture. We must recognize th at when we talk 
about landowners th at these landowners in our State provide jobs for 
a very, very heavy percentage of our people.

I did come to W ashington to ask fo r help. I have had  fair  help for 
all the people of Maine. The position tha t I , as Governor, have taken 
and tha t others have taken is that we have areas of disagreement, bu t 
are not the courts of the country the proper place to resolve this 
disagreement ?

As to the point about people not coming forward—I understand why 
you would wonder where they are—I would say that  they are very 
much interested and very, very concerned. But, again in tribute to the 
Indian and non-Indian citizens of our State, they have been able to 
address this, almost without exception, on a positive basis which would 
allow the attorneys to resolve this matter in a properly constituted 
forum.

As to the question about land being sacred or no t: I think it  is. 
But is it anymore sacred because I own 1 square foot and you own 
1,000 acres? I do not th ink tha t that makes your land, per square foot, 
any less valuable than mine or any more subject to barter.

I hope that  I  have answered the question.
Chairman Abourezk. Thank you.
Mr. At torney General ?

STATEMENT OF JOSEPH E. BRENNAN, ATTORNEY GENERAL, STATE 
OF MAINE

Mr. Brennan. Senator  Abourezk, I  appreciate  the opportuni ty of 
appearing today before this committee to testify on S. 1377.
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As th is  committ ee is no dou bt well aware , th e St ate of  Maine is invo lved  in complex lit igat ion inv olv ing  In di an  tri ba l claims to 12 mil lion  acre s of land in Maine—60 per cent of  the  tot al land  in the  Sta te.  T he  S ta te  an d the tri be s a re n ow eng aged in discussion wi th  and th ro ug h Mr.  Wi llia m Gu nte r, spec ial rep res entat ive  of the  Pres ide nt.  In  the hope th at  eit he r t hese  t alk s, or  some othe r congress iona l action, might eve ntu ally resolve  th is  di spute,  M aine is o f the view th at  some extens ion  of  the sta tu te  of  lim ita tio ns  would be pr ud en t, since  an ex­tension  would offer more op po rtu ni ty  to find a possible solution with ­ou t l itiga tio n.  T he  cur rent  de adl ine  of  July  18.1977, is so close at h and th at  wit hout an extension, a pro tec tive law sui t, with  all of its  con­sequent ha rm , m ay be un avo idable .
Ch air man  A bourezk. M ay  T in te rr upt you ?The Office of Management  a nd  B ud ge t has reco mmended an ap prox ­ima te 41/^-year extens ion u nti l December 31,1981. The Justi ce  D ep ar t­me nt’s or igina l figure was 10 yea rs, so we pu t it in the  b ill,  the y have  since come back  and  said th at  OM B sign ed off on  the  4i/> y ears, that  is, un til  t ha t dat e I ju st  mentio ned .
Does th at  date do violence to y ou?  You would not  qua rre l with that , wou ld you ?
Mr. B ren nan. No ; we wo uld no t qu arr el wi th  that .
For th e reason T m ent ioned,  M r. Ch air ma n, we reco mmend t hat  th e sta tu te  of  li mita tio ns  f or  th e com men cing  of an act ion  on be ha lf of  an In di an  tribe , ban d, or  group be extended. However , in  fai rness  to Maine, the  extension ought to ap ply to all claims an d not ju st  to Maine. I t  would be most unfa ir  to  sing le out Maine cit izens fo r an extens ion  when the  So lic ito r of  the  De pa rtm en t of In te ri or has tol d th is  committ ee th at  there  were “well over 1,000” othe r unproce ssed  In di an  cla ims in th is  country.
Ch airm an  A bourezk. T his  a pp lie s t o all claim s, n ot  jus t M aine.  W e invi ted  rep res entat ive s of New Yo rk  State  and  Massachu set ts, as I  mentio ned , who were also involve d in sim ila r type pla ns,  to tes tify, bu t th ey  declined.
Mr. Bren nan. W e are  aware  of  th at , bu t the Ju sti ce  De pa rtm en t ha d ind ica ted  th at  if  they  could not get  it  fo r all claim s, the n the y wou ld like to  get  it j us t for  the  S ta te  of  Maine.
Ch airm an  Abourezk. T ha nk  you.
Mr. Bren nan . Hav in g sta ted our basic pos ition, however , I  hav e seve ral othe r comments and  sugges tions about the  bi ll which  I  believe the commit tee sho uld  cons ider . As t hi s committee well know s, t he  cur ­re nt  sta tutes  impose a lim ita tio n on the  b rin ging  o f any action by t he Uni ted State s Gover nm ent  in its  c apaci ty as a t ruste e on beh alf of  an In di an  tr ibe, ban d, or  group. Tha t is in 28 Un ite d State s Code, section 2415. Th is lim ita tio n req uir es th at  an action fo r dam age s, wh eth er ar is ing ou t of to rt  or c on tra ct  cla ims,  be b roug ht  b y t he  U ni ted State s no l at er  than  July  18,1977.
Th is lim ita tio n per iod  has alr eady  once been extend ed by Congres s fro m the  ori gin al term iatio n dat e of  J uly  1972. I  re fe r you to Pu bl ic  La w 92-485. Several  obs ervatio ns should be made with  resp ect  t o t hi s stat ut e of lim ita tio ns  and the pro posed  extens ion  in S. 1377.F ir st , the lim ita tio n is only app licable to  act ion s fo r money dam­ages. Sec tion  2415 express ly pro vides th at  t he re be no sta tute of  l imi-
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ta tio ns  on an ac tion fo r the  rec ove ry or  use o f lands . S. 1377 does n ot h­
ing  to cl ar ify th is  omiss ion. Regardless  of  wh eth er S. 1377 were 
enacted , t he refore , t here may  st ill  be no lim ita tio n on th e Fe de ral Gov­
ern men t’s r ig ht  to  br in g an act ion  to  evic t pr iv at e citi zen s from th ei r 
lan ds  at  any tim e in  the  fu ture .

Second, the lim ita tio ns  in section  2415 ap ply only to  an  ac tion 
br ou gh t by  t he  Uni ted State s on be ha lf of  Indian s. Th e lim ita tio n in 
sect ion 2415 does no t ap ply to  an act ion  eit he r fo r dam age s or  eje ct ­
ment brou gh t by an In di an  tribe . Ag ain , there fore , reg ard les s of 
wh eth er S. 1377 be enacted , there is no Fe de ra l statutor y pro vis ion  t o 
preven t a tri be , band , or  group of  In di an s from filin g a cla im  at  any 
tim e in  the fu tu re  fo r eit he r mon ey dam age s or  evictio n of  person s 
who ar e al leg ed to  wrong fu lly  occupy I nd ia n t riba l lands.

As the ch air ma n so cor rec tly  noted  in his  opening  sta tem ent on 
May 3, 1977, p en ding  lit igat ion has res ult ed  in “economic ha rd sh ip ” 
and “clo uded tit le s” in are as subje ct to claim s. S. 1377 does not ad ­
dress these pro blems in section 2415 note d above , n or  does i t eli mi na te 
the possibil ity  of “economic ha rd sh ip ” or  “c loud ed t itl es ,” 10 ,15 ,20 , or  
50 years f rom now ar is ing out o f In dia n claims.

I believe th at  the  fa ilu re  to include a gen era l sta tu te  of  lim ita tio ns  
fo r all causes of  act ion s on both the  Un ite d States  and the  In di an s is 
a major  omission in section 2415. I t sho uld  be clear to all concerned 
th at  In di an  lan d and wa ter  rig ht s cla ims  will  have major  economic 
and social  consequences on peop le of  a ll reg ion s o f o ur  c ountry. These 
claims are  not  mere academ ic exercises.

Wh ere as in the pa st the  pr incipa l de fend an t was the  U.S . Go vern­
ment, de fend an ts in pe nd ing  and fu ture  cases will  be homeowners , 
businesses, an d mu nic ipa liti es.  Th e cla ims will  be pred ica ted  on, in 
some cases, centu rie s old  claims th at  have been recent ly discovered by 
th e In di an  trib es.

I  am most fa m ili ar  wi th claims being  b roug ht  un de r the  T ra de  and 
In ter course  Act—25 U.S .C. , section 177—of which  th ere  are  now claims 
pe nd ing  in Maine,  Massachu set ts, Rho de Isl an d,  Conne ctic ut, New 
Yo rk,  an d So uth Ca rolina. In  all those cases, rea l peop le are th reaten ed  
wi th  possible loss of  t hei r lands.

I  also have reason  to belie ve th at there  are othe r claims in othe r 
ea ste rn  seaboa rd State s th at  have ye t to be asserte d. In  ad dit ion . I  
have been adv ised of  or  hav e rea d abo ut wa ter  righ ts  cases in areas 
such as the  Columbia  Ri ve r Basin , t he  C olo rad o Ri ve r Basin , and the 
Ar kansas  Ri ve r Bas in.

These riv er  righ ts  cases  will have ser ious consequences fo r major  
me tro po litan  are as  an d ag ric ul tu ra l in ter es ts in the  We ste rn Sta tes . 
Leo H . Kru lit z,  So lic ito r of  th e De pa rtm en t of  I nt er io r, ind ica ted  b e­
for e th is  committ ee on Ma y 3, 1977, th at  there  were 35 cases in the  
Phoenix  office an d 167 cases in the  Tw in Ci ties office of  the  D ep ar tm en t 
of In te rior  un de r evalu ati on  and th at  there  were “we ll ove r 1,000” 
unproce ssed  In di an  cla ims pend ing in the  De pa rtm en t of  In te rior . 
These cases will affect real people and  will seek to change  long sta nd ­
ing  land  ownersh ip pa tte rn s on the  bas is of  wrongs  alleged  to hav e 
been pe rpet ra ted by past gener ations.

I  might, add a t th is  po int th at  Mr.  K ru li tz ’ sta teme nt  did no t 
pro vid e any  de tai ls on the  na tu re  or  scope of  these 1,000 cla ims.  I  do
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not know if  m ore de tai ls were discussed in quest ion ing  of  M r. Kru lit z du rin g the last hea ring s. How eve r, I  believe th at  before  the  Congress acts u pon th e reques t for  a change in the  st atute o f l im ita tio ns  i t ought to inq uire int o the  consequences fo r its  citizens. Whose rig ht s will be cha nge d? Who will be affected, an d to wh at exten t? W ha t kind  of rel ief  wi ll be sought?
The omission of a gen era l sta tu te  of  lim ita tio ns  fo r In di an  claims is unique  in Anglo -Am eric an jur isp rud ence.  In dian s ap pe ar  to be the only gro up  in th is country  t ha t can  br ing a s uit  again st othe r citizens fo r damages, to recov er use or  owner ship of lan d or to con trol wa ter  rig ht s based on ancient  lega l claims wit hout any  l im ita tio n of time for the  br inging  of  such s uits.
Ch air man  A bourezk. May I  stop you rig ht  t here ?I wou ld like  to  make an att em pt  to co rrec t the record  on th at . I  do n’t th ink t hat  th at  ju st a pplies  to In di an s alone.
La nd  c laim s—at l eas t th e ones t hat  we are deali ng  w ith  r ig ht  now— deal  wi th fif th amendment taki ng  of  l and , wh eth er it be 100 yea rs ago oi 200 years  ago. To impose  a sta tu te  of lim ita tio ns  fo r anybod y— In di an  or  no n- Indian —along with such taking  would be a vio lation,  th at  is, th at  sta tut e would be a vio lat ion  of  the Co nstituti on  because you wou ld allow  t he taki ng  o f lan d,  no mat ter how lon g ago, wi tho ut due process of  law. That  due  process is gu aran tee d by the  fif th amendment.
Mr.  Bren nan . I f  I  may  comment on th at , we have  the  concept of adverse possession in ou r system of jur isp rud ence whereby somebody does ga in ful l con trol , full  tit le  to land. I  think  in ou r St ate it is a fter  20 yea rs, once he has held it  openly,  adverse ly, hos tile ly,  no tw ith ­sta nd ing th e fif th ame ndm ent.
Ch air man  A bourezk. Tha t may be a State  p rov isio n, bu t I  don’t be­lieve  th at  is a Federal  p rovision.
Mr.  Bren nan . Th e sta tu te of  l im itat io ns  a t least in our exper ience, has withstood const itu tional  at tack  as fa r as e xt ingu ish ing claims, b ut we would  be gla d to take a look at it fu rth er , Senator .Whil e 1 recognize th at  the  U.S . Gov ernment has  a tr ust  obl iga tion  to its  Na tive Americans , I  also believe th at  the  Un ite d State s has  an ob ligation  to pro tec t its  othe r citizens. I do not  believe th at  a claim , reg ard les s of its na ture  or th e gro up or ind ivi duals  to whom it belongs, sho uld  hav e an inde fini te life . I t  is a basic  ten et of  ou r system  of jus tice th at  at  some point  in tim e a cla im m ust  expire.Th e concept of a lim ita tio n of time  to assert  a c laim , wh eth er st at u­to ry  or in common l aw—laches , estoppel, adverse  possess ion—pervade s ou r lega l system. Th is concept  is presum ably pre dic ate d upon the  belie f th at  a stab le society an d system o f jus tice  ought not to conside r an d att em pt  to  remed y “ old wro ngs .”
I  believe th at  a pr inc iple of law which has  such wid esp read acc ept ­ance an d such un ifo rm  ap pli ca tio n ought to a pp ly  to all of o ur c itizens, In di an s and non- Indian s alike.
I f  an  I nd ian were to occupy you r land  f or  40 years , he would acqu ire ti tle to  it  by adverse possession. The converse does no t ap pe ar  to be tru e. We, the ref ore, ap pe ar  to be dev eloping separat e pr inc iples of pr op er ty  law and to rt  law  th at  preserve  fo r In di an s rig ht s no t pr o­tec ted  for  ou r non -In dian  ci tizens.
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I must also comment on the irony of th is bill. By enacting S. 1377, 
the Federal Government will extend the period for the bring ing of 
suits, by the Federal Government against i ts citizens to correct alleged 
wrongs for which the Federal Government is in t ruth responsible.

If  the statu te of limitations were to expire on July 18, 1977, and i f 
the United States had failed to bring  all suits to protect the Indians 
by th at date, the agencies of the United  States  might be liable to  the 
tribes for failure  to meet their f iduciary obligation to the tribes.

By extending the statu te of limitations, the United States is reduc­
ing its own liability  and extending the liability  of its citizens. Pu t 
quite simply, the extension takes the U.S. Government off the hook 
at the expense of its citizens. Rather than  shouldering the responsi­
bility  in Washington fo r the failure to enforce the Nonintercourse Act, 
to honor treaties and to protect water rights , the United States would 
apparently rath er sue innocent citizens for damages and eject them 
from their lands.

Indeed, the Justice  Department itself has characterized Maine cit i­
zens living in the so-called plains area as innocent.

As I said at the  outset, I favor an extension of the limitat ion because 
of the practical  consequences for Maine people. We really have no 
choice; but our position should not be construed as an approval of 
the Federal Government’s treatment of the citizens of Maine.

I recognize that our national history in the tr eatment of our Native 
Americans has not been a proud one. But in recent years, our Nation, 
and certainly the State of Maine, have made great  strides in trying 
to remedy the economic and social inequities in our society. The S tate 
of Maine alone provides extensive social, welfare, and educational 
assistance to the tribes of our State.

The Department  of In terior provides no benefits to the tribes. Maine 
spends two or three times as much per pupil on the education of Indian  
children as it does on non-Indians; provides nearly $2,000 per year 
more welfare benefits to an India n family th an to a non-Indian fami ly; 
and provides State  aid for the construction of tribal housing. That 
effort must continue.

I do not believe, however, that  the creation of a general statute of 
limitations for all Indian claims is inconsistent with the notion of 
social justice and equality of economic opportun ity. Moreover, I  sug­
gest that  it may be an even greater injustice to pe rmit unasserted tribal 
claims to live indefinitely and be asserted against future generations, 
particularly  claims which involve the potential removal of current 
occupants of land.

The plight of the Indians throughout the Nation is not at present 
a happy one. But I do not believe that  the solution lies in the open- 
ended potential for endless lawsuits against ourselves, our children, 
and thei r children. I believe that  the solution can and should come 
about through  continued and increased Federal assistance to the 
Indians for social, medical, educational, and o ther programs. At some 
point we must decide that afte r hundreds of years of reliance by in­
dividual citizens, ancient claims should be put to rest. We must still 
continue our efforts to make ours a just society, but we ought not l iti ­
gate forever these claims which arise out of the actions of our 
forebears.
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I have submitted with iny remarks a proposed red raf t of S. 1377 which would accomplish the objectives tha t I have outlined in my remarks.
Chairman Abourezk. W ithout  objection, that proposed redraft will be placed in the record at th is point.
[The proposed redraft of S. 1377 follow s:]
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PROPOSED REDRAFT OF S . 13 77

A BILL TO CLARIFY THE PROVISIONS OF 28  U .S .C . 2415 FOR THE BRINGING 

OF ACTIONS BY OR ON BEHALF OF AN INDIAN TR IBE, BAND OR GROUP

BE IT  ENACTED BY THE SENATE AND HOUSE OF REPRESENTATIVES OF THE

UNITED STATES OF AMERICA IN CONGRESS ASSEMBLED, t h a t  S e c t io n  24 15  o f

T i t l e  2 8 , U n it e d  S t a t e s  C ode,  i s  am en de d a s  f o l lo w s :

S e c t io n  1 . Th e se c o n d  p r o v i s o  i n  s e c t i o n  2 4 1 5 (a )  o f  T i t l e  28  

U n it e d  S t a t e s  Cod e i s  r e p e a le d  and  th e  fo l lo w in g  e n a c te d  i n  p l a c e

t h e r e o f :

"Any an d a l l  a c t i o n s  b r o u g h t  b y  t h e  U n it e d  S t a t e s

f o r  o r  on b e h a l f  o f  th e  r e c o g n iz e d  t r i b e ,  band  o r  g ro u p

o f  A m eri can  I n d i a n s  s h a l l  b e  b a r r e d  u n l e s s  th e  c o m p la in t

i s  f i l e d  w i t h in  s i x  y e a r s  an d 90  d a y s  a f t e r  th e  r i g h t  o f

a c t i o n  a c c r u e d : "

S e c t io n  2 . The  t h i r d  p r o v i s o  i n  s e c t i o n  2 4 1 5 (a )  o f  T i t l e  2 8 , 

U n it e d  S t a t e s  C ode, i s  r e p e a le d  an d th e  f o l lo w in g  e n a c te d  i n  p l a c e

t h e r e o f :

" T h a t an y  and  a l l  a c t i o n s  w h ic h  a c c r u e d  on th e  d a te

o f  e n a c tm e n t o f  t h i s  A c t i n  a c c o rd a n c e  w i th  s u b s e c t io n

(g ) b r o u g h t  by  th e  U n it e d  S t a t e s  f o r  o r  on  b e h a l f  o f  a 

r e c o g n iz e d  t r i b e ,  b and  o r  g ro u p  o f  A m eri can  I n d ia n s  o r

on b e h a l f  o f  an  i n d i v i d u a l  I n d ia n  w hose  l a n d  i s  h e ld  i n

t r u s t  o r  r e s t r i c t e d  s t a t u s  s h a l l  b e  b a r r e d  u n l e s s  th e  com­

p l a i n t  i s  f i l e d  w i t h i n  21  y e a r s  a f t e r  t h e  r i g h t  o f  a c t i o n
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a c c ru e d  o r  m or e th a n  2 y e a r s  a f t e r  a  f i n a l  d e c i s i o n  

h a s  been  r e n d e r e d  an  a p p l i c a b l e  a d m i n i s t r a t i v e  p ro ­

c e e d in g  r e q u i r e d  by  c o n t r a c t  o r  by  la w , w h ic h e v e r

i s  l a t e r . "

S e c t io n  3 . Th e p r o v i s o  i n  s e c t i o n  2 4 1 5 (b ) o f  T i t l e  2 8 , U n it e d  

S t a t e s  C od e,  i s  r e p e a le d  an d th e  fo l lo w in g  e n a c te d  i n  p la c e  t h e r e o f :

"T h at an  a c t i o n  t o  r e c o v e r  dam ag es  r e s u l t i n g  from

t r e s p a s s  on  la n d s  o f  t h e  u n i t e d  S t a t e s ;  an  a c t i o n  t o  

r e c o v e r  dam ag es  r e s u l t i n g  fr om  f i r e  t o  su c h  la n d ;  an

a c t i o n  t o  r e c o v e r  f o r  d i v e r s i o n  o f  mo ney p a id  u n d e r  a 

g r a n t  p ro g ra m ; and  an  a c t i o n  f o r  c o n v e r s io n  o f  p r o p e r ty  

o f  th e  U n it e d  S t a t e s  may  be  b r o u g h t  w i t h in  s i x  y e a r s  

a f t e r  th e  r i g h t  o f  a c t i o n  a c c r u e s ,  e x c e p t  t h a t  an y  an d

a l l  a c t i o n s  f o r  o r  on  b e h a l f  o f  a r e c o g n iz e d  t r i b e ,

b and  o r  g ro u p  o f  A m eri can  I n d i a n s ,  i n c lu d in g  a c t i o n s

r e l a t e d  t o  t r u s t  o r  r e s t r i c t e d  In d ia n  l a n d s ,  may be

b r o u g h t  w i t h in  6 y e a r s  an d 90 d a y s  a f t e r  th e  r i g h t  o f

a c t i o n  a c c r u e s ,  e x c e p t  t h a t  any  an d a l l  a c t i o n s  f o r  o r

on  b e h a l f  o f  a r e c o g n iz e d  t r i b e ,  b and  o r  g ro u p  o f

A m eri can  I n d i a n s ,  in c lu d in g  a c t i o n s  r e l a t e d  t o  t r u s t

o r  r e s t r i c t e d  I n d ia n  l a n d s ,  o r  on  b e h a l f  o f  an  I n d ia n

w hose  la n d s  i s  h e ld  i n  t r u s t  o r  r e s t r i c t e d  s t a t u s  w h ic h

a c c ru e d  on  th e  d a t e  o f  e n a c tm e n t o f  t h i s  A c t i n  a c c o rd a n c e

w i th  s u b s e c t io n  (g ) may be  b r o u g h t  w i t h in  21  y e a r s  a f t e r

th e  r i g h t  o f  a c t i o n  a c c r u e s .



S e c t io n  4 . S e c t io n  2 4 1 5 (c )  o f  T i t l e  2 8 , U n it e d  s t a t e s  c o d e , i s

am en de d by a d d in g  th e  f o l lo w in g :

" P ro v id e d , t h a t  no  su c h  a c t i o n  may b e  b r o u g h t  by  th e  

U n it e d  S t a t e s  f o r  o r  on  b e h a l f  o f  a r e c o g n iz e d  t r i b e ,  ban d 

o r  g ro u p  o f  A m eri can  I n d i a n s  m or e th a n  6 y e a r s  an d 90  d ay s 

a f t e r  th e  r i g h t  o f  a c t i o n  a c c r u e s ,  e x c e p t  t h a t  su c h  a c t i o n s  

f o r  an d on  b e h a l f  o f  a r e c o g n iz e d  t r i b e ,  band  o r  g ro u p  o f  

A m eri can  I n d ia n s ,  in c lu d in g  a c t i o n s  r e l a t e d  to  th e  a l l o t e d  

t r u s t  o r  r e s t r i c t e d  I n d ia n  la n d s  o r  on  b e h a l f  o f  an  i n d iv i d u a l  

I n d ia n  who se  la n d  i s  h e ld  i n  t r u s t  o r  r e s t r i c t e d  s t a t u s ,  w h ic h  

a c c ru e d  on  th e  d a te  o f  e n a c tm e n t o f  t h i s  A ct i n  a c c o rd a n c e  

w i th  s u b s e c t io n  (g) may be  b ro u g h t w i t h in  21  y e a r s  a f t e r  th e  

r i g h t  o f  a c t i o n  a c c r u e s .

S e c t io n  5 . S e c t io n  24 15  o f  T i t l e  28 , U n it e d  S t a t e s  c o d e , i s  

am en de d by  th e  a d d i t i o n  o f  s u b s e c t io n  ( i )  t o  r e a d  a s  f o l lo w s :

" ( i )  E v ery  a c t i o n  f o r  mo ney  dam ag es  o r  t o  e s t a b l i s h

t h e  t i t l e  o r  r i g h t  o f  p o s s e s s io n  o f  r e a l  o r  p e r s o n a l  

p r o p e r ty  b r o u g h t  by  a n y  t r i b e ,  b and  o r  g ro u p  o f  A m eri can  

I n d ia n s  s h a l l  b e  b a r r e d  u n l e s s  th e  c o m p la in t  i s  f i l e d  

w i t h in  6 y e a r s  an d 90  d a y s  a f t e r  th e  r i g h t  o f  a c t i o n  ac ­

c r u e d ,  p r o v id e d  t h a t  any  an d a l l  su ch  a c t i o n s  w h ic h  a c c ru e d  

on  th e  d a te  o f  e n a c tm e n t o f  t h i s  A ct i n  a c c o rd a n c e  w it h

s u b s e c t io n  (g ) s h a l l  n o t  be b a r r e d  u n l e s s  th e  c o m p la in t  i s
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filed more than 21 years after the right of action
accrued or more than 2 years after a final decision
has been rendered in applicable administrative pro­
ceedings required by contract or by law, whichever
is later.
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Mr. Bren nan. Th an k you, Mr. Ch air man , fo r the  op po rtun ity  to 
ap pe ar  before  you toda y to test ify  on th is  im po rta nt  piece of  
legisla tion .

I f  I might take 1 minute to comm ent abo ut the  pa pe r companies,  I 
would like to say this. Th ere  has been some ta lk  by the  r epres entat ive s 
of the  Indian s th at  the y do n ot want to file su it again st the  sm all land- 
owners and the  homeowners. I f  they  can subs titute an ap pr op riate 
sovereign fo r money  dam age s, then  the y migh t want to file a sui t 
again st the large  landowners , pr incipa lly  the  pa pe r companies. Ho w­
ever , I  would su bmit th at  in th e c ontext of t his  case that  the  pa pe r com ­
pan ies are  just as inno cent as the  o ther  innocent citi zens so ch arac te r­
ized by th e J us tic e De pa rtm en t.

The fu rthe r fac t is th at the  pa pe r com pan ies happen  to be the core 
of wh at I believe is som ewh at of  a marg inal economy in Maine. It  is 
the  big  guy  who happ ens to pro vide the  jobs fo r the  lit tle  guy . Th is 
affo rds him an op po rtu ni ty  to supp or t his  fam ily . So, in th is  con text  
I  believe  t ha t the  big  g uy—the pa pe r com pan y—is jus t as inn ocent as 
the  smallest  landow ner .

Ch air ma n Abourezk. I don’t th in k any body is ta lk in g abo ut an y­
body l ivi ng  tod ay  being  at faul t. I t end to  agree wi th t ha t.

Let me ask thi s. You  are  not conte nd ing  th at if the  In di an  tribe s 
took over some of th at  tim be r lan d out  there  th at  t here would be a d e­
crease in the  amount of  jobs  fo r the  production of  p ap er ; are  you?

Mr.  Bren nan. I  am no t sure  wha t wou ld hap pen. I  know  this. The  
pa pe r com panies righ t now con trol  much-of  th e lan d which is the  core 
of  the economy in th at  State . I t  i s pred ict ab le what the y would do as 
long as the y control the lan d, bu t the  only po in t th at  I  am tryin g to 
make is th at  the  pa pe r com panies— which I  th in k might be a con­
ven ien t ta rg et , pa rt icul ar ly  du ring  some years  of the  env ironm ental 
craze when  they  were exploi tin g the riv ers and the like—are  ju st  as 
innocent and sho uld  be tre ated  j us t as inn oce ntly because t hey  do  p ro ­
vide  th e jobs we need  so ba dly  in the  S ta te  of Ma ine.

Ch air man  Abourezk. But  wou ld you dis agree  wi th the  idea  put 
fo rw ard th at  th e In di an  t rib es,  if  the y a re successful i n o btaining  some 
of  th at  t im ber l and, wou ld pro vide j us t as m any  jobs because the y have 
to hav e th at  kind  of  an ag ric ul tu ra l base them selves?  Ce rta in ly  the y 
hav e to hir e loggers , and it wou ld be t hat  k ind of  w ork  con tin uin g fo r 
people up t her e.

Air. Bren nan . I  th in k it is possible, bu t it  wou ld be spe culativ e on 
my pa rt  to say  wh at  would  be done. La nd  would  stil l be the re.  The 
trees wou ld sti ll be the re.  Th e ap pr op riate use fo r the  lan d is the  
lum ber indu str y alone.

Ch air man  Abottrezk. You wou ld not  ru le it o u t; wou ld you ?
Air. B ren nan . No ; I  wo uld no t ru le i t out.
Ch air man  A bourezk. I  have  a no the r co mment. A large  p ar t of  yo ur  

tes tim ony was dir ected  towa rd  the  social we lfa re benefi ts directed  
towa rd the  I nd ia n trib es.  W ou ld  i t not be be tte r if  the Indian s ha d an 
ag ricu ltu ra l or  i nd us tr ia l base so that they  c ould, on th ei r own in it ia ­
tive , res tore them selv es to some sort of  d ig ni ty  witho ut ha vin g to live 
on socia l welfar e ?

As you recognize, the  unique pos ition of  the In di an s today is as a 
resu lt o f th e loss o f th e l an d o ver  the  last 200 years. Th ey  have  a specia l

91 -407  0  -  77 - 7
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relationship to the land—much more so than other ethnic groups in this country.

The loss of the land th at was their land base over the last couple of centuries has almost forced them onto welfare in a great many cases. They have been unable to adjust  to the situation that has been forced upon them.
Mr. Brennan. I would answer tha t this way. It would be obviously good if all groups—whether Indian, I rish, Franco-American, or Leba­nese—had sufficient land base to do what they wanted in order to more fully develop themselves.
But the important  point is this. When we are talk ing about some­thing 2 centuries old, then whatever the people are they are equally innocent right now. I  guess the concern I have is vis iting any injustice on innocent people. I think tha t is what the U.S. Government has been doing by asserting and recommending action against 350,000 innocent citizens in the State of Maine.
Chairman Abourezk. Do the Indian tribes propose ejecting 350,000 people ?
Mr. B rennan. We are dealing with the Depar tment of the Interio r. The Department of the Inte rior  released a litigation recommendation which recommended bringing an action of ejectment in the claimed area where 350,000 citizens live.
After that  recommendation was made, maybe 2 o r 3 months later, the Justice Department, along with the Indians and the Department of the Inter ior, scaled down their  claim and talked about the possibil­ity of not bringing actions against small landowners and small home- owners, as long as they could substitute an appropria te sovereign as a defendant.
I am not saying that the Indians have not been conscious of doing harm to innocent people. I think they have been, to a certain extent. But when you tr y to get at the paper  companies, then that  could do a lot of damage to innocent people if  some problems happened as a result of that. Of course, the paper companies are a capital- intensive type industry. If  they had trouble raising money as a result of claims against them, then tha t would result in unemployment.Chairman Abourezk. It  is my understanding that the Indian tribes— in fact, I have had a representative of the tribes sort of indicate— tha t they are not out to displace any small landowners, families, and so on. I f they did  pursue the claim against the t imber companies and if the timber companies were adequately compensated, then where is the injustice?
Mr. Brennan. I say that the owners of the timber companies are just as innocent. I think  anytime you bring action against innocent people, whether it be the smallest landowner or a timber company, it is an injustice. In this case, if there were any wrongdoing, it would have been due to irresponsib ility or the lack of  responsibility on be­half  of the U.S. Government. The U.S. Government should not be suing innocent people, whether it is the paper company or the smallest landowner. I  think tha t is an injustice just to bring an action against an innocent party.
Chairman Abourezk. I do not quite see where the injustice lies, if they are adequately compensated. Of course, the timber companies
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don’t live on that  land. The people who own those companies don’t 
live on that  land. They are not going to be deprived of a home. They 
are not being deprived of any money because they would be compen­
sated. I  fr ankly  don't  see the injustice.

Mr. Brennan. They need the land to operate the paper  company 
mills. They need tha t certain land base.

Chairman Abourezk. Yes; but could they not buy timber? If  the 
Indians did own that timber as a result of the court action, couldn’t 

- they continue to operate ?
Mr. Brennan. That  is possible.
Chairman Abourezk. There is no real economic hardsh ip against  

those innocent par ties;  is there?
• Air. Brennan. If  they  are compensated, I suppose there would not

be an economic hardsh ip. I suppose it would be lack of equal pro­
tection of the law, however. A small landowner is off the hook. A small 
homeowner is off the hook. If you are a large landowner, then you 
are on the hook and you can’t keep your land.

Chairman A bourezk. As I  see what you are proposing then, every­
body would come out whole, except the Indian tribes, under this 
whole thing.

Mr. Brennan. Not in anv wav. We would like to  see the Indians 
litiga te thei r case. We would like to see them get their  case heard.

We think the U.S. Government is the one responsible party . If  
they get money, which is interchangeable with land, then over 100,000 
acres a year is sold up in the timber areas just on the open market. 
So, if  they were successful in proving thei r case in the courts in this 
country and if they got the money damages from the U.S. Govern­
ment, then they could purchase the land.

Chairman Abourezk. Senator Muskie, did you want to say 
something?

Senator  Muskie. I want to raise a couple of questions, Mr. 
Chairman.

In the first place, the Indians indicated a willingness to relinquish 
claims for land against small property owners and homeowners on 
the condition that an appropriate  sovereign be substituted.  They have 
made it very clear that they s till insist upon the $25 billion in damages. 
Presumably a major portion of th at would have to be assumed by the  
prope r sovereign, whoever tha t may be.

It  is conceivable, I suppose—and that  is a mind-boggling figure— 
that  i f there  is such a substi tution, then the Federal Government, with 
the approval of Congress—and if Congress is w illing to accept th at 
kind of a liability—could make it so tha t the small landowners would 
be free of the possibility of suits. Although there would be some kind 
of extinguishment of those claims that  would have to take place. But, 
until that is done, an extension of the statute of limitations could 

. of course, keep alive the possibility of suits against the small land-
owners and the homeowners until that substitution is effected.

But effecting that  substitution is going to be very complicated. It  is 
my impression that is a difficult t hing  to do. That is the problem in 

» which Justice Gunter finds himself at the present time. I have no signal
tha t suggests to me that  he has found an easy solution.

Chairman Abourezk. I  do not think so.
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Senator Muskie. But on the legal question of the statu te of limita­
tions—and I have listened to the  attorney general with a gr eat  deal of 
interest because he made some points I had not thought of before— 
the continuation of the life of these claims, not against the Federal 
Government but against others, is, I  th ink,  a serious question.

I had not focused on this. I do not have my own answers on it at th is 
time, but I appreciate the raising of the question by the attorney 
general.

If  it works out that that  part  of the problem is extinguished by 
substitution of the United States, for instance, as responsible for it, 
then th at, o f course, would simplify the problem in Maine. You would 
still have the rest of it.

Whether or not keeping alive claims against the land and the big 
paper companies or the o ther big  landowners would not be disruptive 
economically, is a very nice question. I would not dismiss it one way or 
the other. I t is a very nice question. Those paper companies which have 
acquired that  land over the years at barga in prices have acquired it not 
only from the Indians but from non-Indians. I am quite frank  here.

They have erected plants on the basis of that economy. I f that  land 
is taken from them and if they are required to purchase it at today’s 
land prices with a great deal of interest in recreational development 
in that area now, then I don't know what will happen to those paper 
companies.

There is great pressure upon those wild lands. There is 12 million 
acres in wild lands, I do believe.

Mr. Brennan. Yes; approximately.
Senator  Muskie. There are very few public roads. There are a lot  

of lakes and streams. It  is very attract ive to  recreational development. 
The pressures for tha t kind of development, once yielded to, could 
result in an escalation of land values t hat  would make continuation 
of the paper companies pretty much of a moot point. So, I would not 
guess about that, Mr. Chairman. I really would not guess about that.

The argument tha t you presented as having been advanced to you 
ny the Indians is an argument. But I think it is more complicated 
than  that. What we are really worried about in Maine is the economic 
uncertainties tha t have been generated by this controversy and the 
question of how we can minimize or eliminate those uncertainties 
while the merits of these cases are being decided.

The attorney general has made it very clear tha t he would p refer  
to have the judicial process completed, but that would be a matte r 
of 5 to 10 years. The Indian representatives have indicated a p refe r­
ence for  a negotiated settlement. But you are talking about negotiat­
ing a claim of $25 billion and 12 million acres of land.

Even if you talk  about negotiat ing a 10 percent settlement, tha t is 
$21/2 bi llion and 1,200,000 acres of land. Even at 10 percent, when you 
think of a State like Maine and its economy, you are talking about 
mind-boggling numbers. So, you get down to 1 percent. Then you are 
so far  out of the ballpark that I presume from the Indians’ point 
of view there is no basis for negotiation.

So, the question of how you get from here to there [indicat ing! 
and how you reduce a $25 Billion claim and 12 million acres of land 
is really something. You have to consider the point of view of  the
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small prope rty owners, the big prope rty owners, the economy of 60 
percent of the State, and even the economy of 100 percent of the State. 
Then, you have to persuade the Congress to move in to pick up a 
substantial portion of that  claim so that  the Indians will feel tha t 
they have been given justice. This is a mind-boggling problem.

1 would not know, if I were a member o f the negotia ting teams, 
what first offer to make in order to bring  the whole problem into the 
ballpark where people can comprehend the outlines of a solution. It is a difficult problem.

But tha t is apart, in a way, from some of the legal questions th at 
are involved in this question of extending the statute  of limitations.

Chairman Abourezk. I personally prefer that Congress not be in­
volved in this. Tha t is my first preference. Obviously, we are being 
dragged in by degrees through one means or another. I would much 
prefe r a negotiated settlement between the  parties  involved.

Senator Muskie. The State has no way of paying $25 billion or 10 
percent of $25 billion.

Chairman Abourezk. Tha t may be true, but that  is not to say th at 
the Congress cannot come in afte r a negotiated settlement or as part 
of a negotiated settlement and say, “ Perhaps it is the Government's responsibili ty.”

I recognize some sort of responsibility on the par t of the Federal 
Government because I think over the years the Federal Government 
has handled this whole question very badly, as you probably agree.

My question now is to any of the three of you. What is the bar to a 
negotiated settlement righ t now? The Indians have indicated that  
they want a negotiated settlement. Who does not want to negotiate? Who is opposed to it ?

Senator Muskie. Nobody is opposed to negotiating. Let me put it 
this way. The a ttorney general and the Governor have taken the posi­
tion that  they prefer to go by judicial rule. The Indians prefer nego­
tiation. Justice Gunte r was appointed not as a mediator or as a 
negotiator but as a catalyst to try  to create an environment to make a solution possible.

But the position of the State of Maine still is tha t they would pre­
fer that  judicial rule unless the Federal Government is willing to 
accept the full responsibility for the final settlement.

With the magnitude of the claims now being asserted, if the State 
has to assume the responsibil ity for it, then the State has no option 
but to insist on what it believes to be its view of the merits. There is 
no way for the State to stand by i tself to meet a claim of $25 billion 
on 12 million acres. There is absolutely no way.

If  the Congress or the President, or a combination of the two, do 
not in some way help to share  the burden, then the State has no way. 
It  is fierhting for its economic life. So I  can understand the position 
of the Governor and the attorney general. They are fighting for the 
economic life of the State agains t claims of unprecedented magnitude.

Chairman Abourezk. Is the State authorized to negotiate on behalf 
of all of the landowners involved ?

Mr. Brennan. The State, of course, represents the State interests. 
We are not authorized  to represent all the landowners involved, but 
we have had a lot of discussions with regard  to th is case. I  think our 
position is well known. We have said time and again tha t if  the mat ter
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goes to tria l, then we believe we could successfully defend. I would not want to get into too much detail with it. We are trying to work with Judge Gunter to resolve the matter.
The thing tha t I would like to comment on is th is : There is the ques­tion of the statute  of limitations. In  our society should there be a period when claims can no longer be brought? That is v irtua lly the situation, as f ar as I  know, in about every other situation in our sys­tem of jurisprudence,  tha t is, that  titles can be stabilized and that  people can know t ha t that  title is unassailable. I think tha t is the real problem.
At some time this country will have to address that problem about a line being drawn beyond which claims cannot be brought.As a former prosecutor, I had a hard  time proving cases when things  were a year old, with people remembering what took place. How can you meet the problems of proof in testimony when you are dealing with something two centuries old? Some of the evidence in this case may involve evidence tha t is two-and-a-half centuries old. I t gets to be impossible.
Governor Longlet. Mr. Chairman, you asked a couple of ques­tions earlie r, more economic than legal and more sociological perhaps. I have no concern if the claimants—any claimant—or the purchaser of a pulp mill does so within the law. I f the court says tha t this land is his or her land, or if there is an arms-length transaction from the standpoint of purchase, then I would presume that  they would oper­ate the forest land in our State as well as our present pulp com­panies do.
The Attorney General has already made reference to the fact that we are a marginal  State from the s tandpoint  of the economy. We are a struggling  State. We are trying very hard to bring quality  jobs to our State. There are not many higher paying jobs for the people than in our pulp and paper industry . I am not saying that  they are over­paid, but I think  our pulp and paper industry in our State have tried very hard to pay an honest day’s pay for an honest day's work. Many of my friends and family are in some of these mills.By and large, compared to the rest of the State and the economy of the State, they feel th at they are treated quite fairly . So, my con­cern would be, whatever the subsequent ownership might be, tha t it would be properly developed by a court of law with established legal procedures of purchase awarded bv the courts.If  we reach a point in our society where ei ther through leverage or economic pressure land or pulp mills become at the mercy of an out- of-court settlement or negotiation that would not stand on its merits in court, then I would think tha t we are in trouble as a society. I  would submit that we would no longer have a free enterprise society, at least in name. Who would want to buy land ? We would have people who would continue to negotiate on th at outside of a courtroom.As Governor, I  have been faced with 350,000 families who are not guilty  and who have been faced with the threat  of maybe being unable to sell thei r homes or being unable to recapture the equity in their  homes.
I took some measure of relief when counsel suggested that  this could be reduced from 350,000 to 90,000, but tha t was only a m atter of seconds until I concluded that if you or I were one of the 90,000
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whose homes were adversely impacted, then we would indeed be every 
bit as much concerned as if we were one of the 350,000.

You should know that  I did plead for counsel, separate and apart 
from the  at torney general-----

Chairman A bourezk. Which counsel?
Governor Longley. Legal counsel for the Indian tribes. I pleaded 

with them to give us some relief to allow homeowners to be able to 
transfer  the properties. I pleaded with them from the standpoint of 
selecting commercial developments so that  the streams of commerce 
could be kept open. \\ e had serious problems with school distric ts 
and sewer distric ts impacting on all of our citizens. There was t re­
mendous economic leverage and pressure.

Thanks to some dedicated citizens of Maine, we were able to over­
come this and move once again back to the bonding market. So, we 
have been subjected to tremendous pressure. I do not think that  this 
lias always been in the interest of what is fair  for all citizens of Maine. 
So, I am pleading, obviously, with the Congress to either recognize 
what they did to us in 1820 or to provide  a forum for a resolution; or 
beyond that,  to the courts.

If  Congress or the courts sit back and say to any claimant in this 
country, “Go home and solve your own differences,'’ the persons with 
the most pressure and the  most clout are going to prevail, pa rticu larly  
to the extent tha t we allow unstructured, uninhibi ted clouds on titles.

So, all I am saying is that, as Governor, I want the Indian citizens 
of our State to get everyth ing tha t is coming to them, but I do not 
want the non-Indian citizens of our State to be deprived of anything 
that  they  are legal ly entitled to hold.

I think we have a system of justice in this country. We will either 
abandon it, or it will prevail.

It would be—and I  have said this repeatedly—as unfa ir for me, as 
Governor, to allow any non-Indian citizens in our State to apply 
leverage and attempt to move people off the reservations in our State 
in a negotiated settlement outside of the courtrooms as it would be 
for me to allow Indian legal counsel to continue to apply leverage to 
our non-Indian citizens.

So, from a sociological and humanitarian standpoint, even my l ib­
eral friends—who say, “Why don’t you do something?” until I say 
to them “What would you do if your home were impacted?”—must 
admit at th at point tha t it is a different story.

I want justice. I  want fairness, whether it is liberal or nonliberal 
in philosophy.

From an economic standpoint—and I am not addressing the legal 
question now—I think there has been a tremendous economic lever­
age which we have overcome, and we are now in a proper  position 
to let the  courts and Congress resolve it.

Chairman Abourezk. We are at kind of an impasse, as I see it, 
afte r listening to your statements this morning. The Indians are 
willing to go through the lawsuits. The State  says they ought to go 
throu gh the lawsuits. The Indians say that  they will negotiate if  some­
body will negotiate w ith them. The State cannot negotiate  because the 
State is not a proper par ty in interest. They are not authorized  to 
represent a proper pa rty  in interest.
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I know tha t this hearing is not for this purpose, but it is a good place to discuss it. What are we going to do now ?Mr. Brennan. The State is the proper par ty in interest, Senator. The State feels it can successfully defend the case. Certain ly there are o ther parties  t ha t may or may no t be brought forward whenever the Federal Government amends the claim.
Chairman Abourezk. What would happen if we continue with this impasse, as I see it, is that the Federal Government, with this ex­tension of the statute  of limitations, will prepare its lawsuits against landowners. There will be fur ther clouds on titles and on mortgages and on bonding of municipalities and so on. The court case will p ro­ceed through to whatever point it goes. Who knows how far  it willg o ?  . . . . . . .Mr. Brennan. Right now, there are discussions going on with Judge Gunter  who is going to make some recommendations to President Carter in June. President Carter then may or may not make certain recommendations to Congress. It  is somewhat difficult for us to dis­cuss the precise aspects of our discussions with Judge Gunter in order to be faithful  to what Judge Gunter asked us to keep in confidence. There are some discussions going on.Senator Muskie. With respect to the suit, Mr. Chairman, if the parties proceed through the judicial process, then I take it there are 350,000 defendants, or some portion of that , who will be named, if judgment is to be directed against land. So, I  assume every one of them would have to be made parties to the suit, not just the big paper companies.
If  they are not made par ties to the suit and if the statu te of lim­itations  does not run to extinguish claims against those small parties, then presumably they are always open, at some time in the future , to subsequent suits. Th at is part of the problem with the statu te of l im­itations. There has been no offer on the part  of anybody to extinguish those claims except as a proper sovereign substitute.But if the Congress is not willing to go that  route and if the State of Maine is unable to go that route, then presumably those people are still going to be subject to cloud which raises problems of  the value of thei r homes. If  they die, then what rights  do the children get? What right s do their  heirs get? All of those questions can be left hanging out there in the open. It is a complicated business.Justice Gunter, I hope, has the wisdom of Solomon, and he will require the patience of Solomon.
Chairman Abourezk. I t is the  patience of Job, Senator.[Laughter.]
Senator  Muskie. I am sorry. The chairman’s memory goes back far ther than mine. [Laughter.]
Chairman Abourezk. I am much more biblical than you are, Sena­tor. [Laughter.]
It  seems to me that we come down to this. The real pressure is upon President Carter and his representative, Judge Gunter, to come for­ward with some kind of solution. It  appears that  we will have to bide our time to see what happens.
I am personally, as chairman of the Indian Affairs Committee, as anxious to see th is whole mat ter brought to a close as anyone. Well,
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maybe I am not quite  as anx ious as you are , but I am anx ious and 
would, nev erth eles s, like  to see it brou gh t to a close. I th ink it is a 
very difficult question.

The quest ion  of  jus tice is one th at I  th in k we all hav e to  be con ­
cern ed about.

Se na tor  Muskie ?
Se na tor  Muskie . O ne fu rthe r que stio n th at  pro bab ly wou ld ari se at 

some po int  is thi s. I f  we are asked to con sider the  proposed solution 
n by the  Pres iden t, fo r example, or by any body else—bu t let ’s use the

Pres iden t inasmuch  as th at  is t he one t ha t is und er  dev elopment—there  
is the  questio n as to wh eth er or  n ot the  Maine claim ought to be sep ­
arated  from the  othe r In di an  claim s. Th at  will  have to be conside red

• by the  Congress.
I would assum e th at  if  a solu tion th at  would app eal  to peop le as a 

reasonable and just solu tion wou ld be offered to the  Con gress, the n 
are  oth er State s go ing  to want to ride on th at  leg islative vehicle to 
ge t th ei r cla ims  settle d at the  same tim e? Or are  Members of  Con­
gre ss go ing  to be wi lling  to pro vid e the kin d of money th at  conceiv­
ably could invo lve the set tlement of the  o ther  c laim s? In  othe r words, 
is the re a pro spe ct fo r th at ?

Sup pose th at  Ju sti ce  Gun ter can ac tua lly  b ring  th e pa rti es  to ge ther  
to agree on a solu tion . I don’t know wh eth er th at  is in the  ball  pa rk  
or  not, bu t suppose th at  were to happen. Could  we nai l down t ha t only  
by con gres sion al act ion ? You have to ex tin gu ish  titl es.  You have to 
fina lly ge t to th at  po int . At  some po in t the  set tlem ent  is go ing  to 
invo lve con gres sion al act ion , if  we do not  go the  judic ial  route.

I f  and  when  th at  comes before  Congres s, the n the  question th at  
the Congres s will  have  to  decide is w he the r th e m ajor ity  of each Hou se 
is goin g to  be w ill ing  to  supp or t a sol ution of t he Maine q ues tion  st an d­
ing  alone an d ind ependent of o ther c laim s sti ll pend ing an d un reso lved.

I  don’t know wh at the ans wer to th at  is.
Ch air man  A bourezk. I  th in k th at  is a bi t cleare r. Unless the othe r 

claims, which are  not ne ar ly  as large as the  Maine claims, are  rea dy  
to be b roug ht  to reso lut ion , th en  I  don 't see anyb ody who w ould  be w ill ­
ing  to allow  othe r claims to be piggybac ked  on the  Maine claims,  if  
it were brou gh t to Congress.

Se na tor Mus kie . Suppo se it  involved $10 bil lion . The  Congress 
would be asked to provide  $10 bill ion  to sa tis fy  t he  Maine claim. Can 
you envision  C ongress  a pp roving  a $10 bil lion set tlement of the  M aine  
claim with the  pre cedent th at  th at  migh t set fo r all  the  othe r claims 
ha ng ing around? I  can see prob lems.

Ch air ma n Abourezk. T ha t is a good question. It  wou ld dep end  on 
the circ umstance s of  the  claim and the  set tlem ent .

Gover nor L ongley. A s has alr eady  been refere nce d by the  att orne y 
general , in my short ter m as Governor , I  hav e not eve r seen gr ea te r 
dis cri mi na tio n ag ain st people. How wou ld you feel if  you were Gov-

• erno r of  a State th at  was  defend ed by the  De pa rtm en t of Justi ce ? 
I hey the n lose the  case fo r you,  and tu rn  aro und and become a pa rty 
to  s uin g you. How would you feel if  you are  deali ng  w ith , ad mitted ly 
a ye ar  pr io r to now, thn De pa rtm en t of  the  In te rior and the  De pa rt-

• me nt of  J us tic e as the  Governo r and find th at  y ou r own att orne y gen­
era l an d your  own office of  Governor  hav e difficulty  sim ply  ge tt in g 
inform at ion fro m the two De pa rtm en ts of  the U.S . Gover nm ent ?
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On a pos itive note, I want to pa rti cu la rly  ap plau d and commend Pres iden t Car te r for  ste pp ing in. As Se na tor  Muskie  has ind ica ted , hopeful ly Ju dg e Gu nter  will  have the wisdom  of  Solomon and the pati ence of Job. Bu t it is a very difficult situa tio n. When you talk about dis crimination, we could ba nk ru pt  Am eric a on the bas is of  $10 bill ion  or  $25 bill ion  pe r Sta te.
Ch airm an  Abourezk. 1 don’t th in k you will be involved in many more State s for claim s like th at . I guess  you know th at  the  No ninter­course Act  claims are  o nly  res tri cte d to a very few State s because  the  Congres s was invo lved  in every land -ta king  af te r what happened in the  or igi na l 13 colonies.
Se na tor  Muskie . The Congress was a big ger th ie f th an  the  13 colo­nies in terms  of lan d grabbing .
Ch airm an  Abourezk. Y es ; bu t the y made it leg itim ate .[L au gh ter.]
Se na tor Muskie . That  is an othe r point. I t is conceivab le th at  the  tre at ies in the  Maine case were  equ itab le at th e tim e th at  the y were neg otiated. I t  is  conceivable. I f  the y were not,  then the re are  an awful  lot of  tre ati es  in the  West  th at the  Congress appro ved th at  were at  least  a s inequitab le. So, i f you are goin g to redress  the  his toric al wrongs in th is  fashion, claims fa r in excess of $25 bi llio n could be sent out.Ch airm an  Abourezk. I do n’t th ink you can raise th at  specter be­cause  there  is a big  diffe rence. As my colleague,  Se na to r Ha yakawa , said , “Most of  the  land  was sto len  fa ir  and squ are  fro m the  In dian s because Congress  rat ifie d, out in the  West, each and  eve ry one of those.” [L au gh ter.]
Se na tor Muskie . One of the arg um ents fo r the  In di an  claims is t he  histo ric al one. Does his tory  judge only  us? Should histo ry  jud ge  the res t? I  w ould  th ink so. W ha t kin d o f un even  ju stic e is  the re?Th en  the  Gover nor is abs olu tely  ri ght here . I t  was  t he  Justi ce  De ­pa rtm en t th at  def end ed again st the  In di an  case  and lost the  case, and then  decided not to appea l it to the  Supreme C ourt ; a nd  now has be­come the advocat e on the  othe r side  of the  case ag ains t Maine. Th is is all  in t he  name of his tor ic inju stic e.
Th e peop le of Maine have a leg itim ate  fee ling th at  the y are being asked to  correct th is histo ric  injust ice  fo r whi ch all  of  the  Am eric an people ough t to be accoun table, only because of a tec hn ica lity  in the Nonin terc ourse Ac t which mak es it  applicabl e to them as of  1972.But  fo r almo st 200 y ears the  Nonin terc ourse Act  was dea lt wi th as tho ug h it were ina pp lic ab le to the  ori gin al 13 colonies. Now we have  dec ided  to tu rn  it aro und, an d Maine, because  it has the  b iggest block  of  lan d,  is being asked to make re tri bu tio n fo r the  his tor ic injust ice  whi ch is w rit ten  into  American his tor y. It  is t here. Nobody den ies tha t. But  we are  goi ng to  be asked to pay. We don’t have  the  money. I t  h as been  suggested th at  the  land  be tak en away from us. But  we h ave  to pa y fo r th at  injust ice .
You , you rse lf, Mr. Ch ai rm an , were say ing  th at  the  peop le in the  West would be imm une because the  Congress rat ifi ed  those  tre ati es , how ever un just they  were.  Bu t because  Con gress did not ra ti fy  th is one—a nd C ongress  p robably  w ould  ha ve if  it  h ad  occu rred to someone to  br ing those tre at ies dow n here—we hav e th is  fix. I f  someone ha d brou gh t those t rea tie s down here in the 1790’s fo r ra tif ica tion, I  have no
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doubt in my mind but that  the  Congress would have ratified them. Bu t 
because it did not occur to anybody at that  time that ratification was 
needed or necessary, then it was not done.

Now, 180 years later, we are being asked to pay the price. It  is a 
hard one to buy.

( ha irman Abourezk. What you have just said is an eloquent argu­
ment which I hope you will preserve in the record or somehow so tha t 
we can use it on the floor when the time comes.

Senator Muskie. I am rehears ing it constantly. [Laughter.]
( ha irman Abourezk. That is a good argument.
None of what we have said today precludes the fact that there is a 

high potential for valid claim on the par t of the Indians, whether or 
not i t was through a technicality or  whatever. There  have been a great 
many bad things and good things done on the basis of legal techni­
cality. That  is something tha t we cannot ignore, in any event.

Senator Muskie. That  is a little f ar afield from the legislation before 
us, but it has given us a very ap propriate and welcome opportunity to 
discuss some of the broader questions.

( ha irman Abourezk. I appreciate that. It  is good to get into this 
question, no matter how we get into it.

I want to express my thanks to all of you. This has been a good dis­
cussion. M e will go ahead with this legislation, I think with every­
body’s approval, whether you all are in accord or not. We will try  to 
get the extension of the statu te of limitations extended so that  we do 
not throw things into a bigger uproar in Maine and in the other  States. 
I am sure that we will be dealing with each other again on th is issue.

I want to thank you all very much.
Governor?
Governor Loxgley. Thank  you, Mr. Chairman, on behalf of the 

people of Maine. I want to again indicate tha t I would hope tha t if 
we would do nothing more than  spare future Governors and future  
attorneys  general and Senators and Congressmen this  problem, then I 
think we will have done something.

Again, I  think the courts of this  country—I don’t always agree with 
their decisions—have the right to make these decisions, and I hope 
that, judicial determination will do more to arrest and eliminate the 
need for any future Governor to be concerned about discrimination 
resurrecting its ugly head.

Let us avoid a situation 50 or  100 years from now where Indian or 
non-Indian citizens are saying, “A deal was made.” I  have great faith  
in the Congress and g reat faith in the judicial system. That is one of 
the reasons, sir, why I am pleading tha t we resolve this and do it 
equitably and legally wi thin the system of justice so that this question 
of who won and who lost 50 or 100 years from now does not divide 
people.

Thank you very much.
Chairman Abourezk. Tha nk you.
A number of s tatements, resolutions, and letters have been received 

concerning th is legislation. They will appear in the record at the con­
clusion of the testimony.

The hearing is adjourned.
[Whereupon, at 11:20 a.m., the hearing  was adjourned.]
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fThe statements, resolutions, and letters referred to  follow:]

J o s e p h  E. B re nnan
ATTORNEY G E N E R A L

R ic h a r d  S. Co h en
J o h n  M R. Pa terso n
Don al d G. Al e x a n d e r

D EPU TY A TT O R N E Y S  G E N E R A L

State of  Mai ne
D e pa r tm en t  o f  t h e  A t t o r n e y  G e n e r a l  

Augu sta , Mai ne  0 4 3 3 3

fte y 19 , 19 77

H o n o ra b le  Ja m es  A boure zk
U n it e d  S t a t e s  S e n a te
S e l e c t  C om m it te e  on  I n d ia n  A f f a i r s
W ash in g to n , D .C .

R e: S . 13 77

D ea r S e n a to r  A b o u re zk :

I  w o u ld  l i k e  t o  th a n k  yo u f o r  t h e  o p p o r tu n i ty  o f  a p p e a r in g  b e f o r e  t h e  C om m it te e on  May 16 t o  d i s c u s s  th e  ab o v e  b i l l .  I  t h i n k  i t  was  a u s e f u l  o p p o r tu n i ty  t o  'h a r e  w i th  you o u r  th o u g h ts  on  t h e  b i l l  and  t h e  l i t i g a t i o n  i n  M ain.  A lt h o u g h  m o st  o f  t h e  d i s c u s s i o n  f o l lo w in g  my te s ti m o n y  c e n t e r e d  on  th e  la n d  c la im s  c a s e ,  I  t r u s t  t h a t  t h e  co mmen ts  I  o f f e r e d  on  t h e  b i l l ,  and  p a r t i c u l a r l y  t h e  n e e d  f o r  a  g e n e r a l  s t a t u t e  o f  l i m i t a t i o n s  on  a l l  I n d ia n  c la im s  i n  28 U .S .C . § 2 415 , w ere  n o t  o v e r lo o k e d .

I  th o u g h t  a l s o  t h a t  i t  m ig h t b e  u s e f u l  f o r  me t o  f o l lc w  up  on s e v e r a l  o f  y o u r q u e s t io n s  and  co m m en ts  b y  wa y o f  t h i s  l e t t e r .  In  p a r t i c u l a r  I  h a v e  t h e  f o l lo w in g  a d d i t i o n a l  re m a rk s  on  th e  s u b j e c t  o f  t h e  h e a r i n g s .

1 . a g e n e r a l  s t a t u t e  o f  l i m i t a t i o n s  i n  I n d ia n  C la im s  o f’ 1 k i . i n s t i t u t i o n a l ?

. now o f  n o  c a s e  t h a t  h a s  h e ld  a  s t a t u t e  o f  l i m i t a t i o n s  u n -  u x t u t i o n a l ,  w h e th e r  t h a t  l i m i t a t i o n  a p p l i e s  t o  a s s e r t i o n  o f  c la im si n s t  th e  s o v e re ig n  o r  o th e r  p e r s o n s ,  s t a t u t e  o f  l i m i t a t i o n s  do  t i t u t e  a d e p r i v a t i o n  o f  p r o p e r ty  w i th o u t  c o m p e n s a ti o n .„ r ,  th e y  a r e  m e re ly  t im e  l i m i t a t i o n s  f o r  t h e  r a i s i n g  o f  c la im s .,e b e s t  i l l u s t r a t i o n  o f  th e  c o n s t i t u t i o n a l i t y  on  a  ti m e  l i m i t a t i o n
j . l  -zay o f  a n a lo g y  t o  t h e  la w  o f  e m in e n t d o m ain , wh en  a s o v e re ig n  a c q u i r e s  la n d  by c o n d e m n a ti o n , w h e th e r  w i th  o r  w i th o u t  c o m p e n s a ti o n , n e a r l y  a l l  s t a t u t e s  on  t h e  s u b j e c t  p r e s c r i b e  a l i m i t e d  p e r io d  o f  ti m e  w i t h i n  w h ic h  th e  s u f f i c i e n c y  o f  th e  c o m p e n s a ti o n  may  b e  a p p e a le d .
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I f  a n  a p p e a l  i s  n o t  t im e ly  t a k e n ,  th e n  th e  p e r s o n s  w hos e la n d  was  
co nde m ne d lo s e s  h i s  r i g h t  f o r e v e r  t o  c h a l l e n g e  t h e  am ount o f  
c o m p e n s a ti o n . By a n a lo g y  th e  same h o ld s  t r u e  f o r  o t h e r  a c t s  o f  a 
s o v e r e ig n .  I t  may  e s t a b l i s h  r e a s o n a b le  ti m e  p e r io d s  f o r  t h e  
a s s e r t i o n  o f  c la im s  a g a i n s t  i t ,  w h ic h  ti m e  p e r io d s  a r e  c o n s t i t u t i o n a l l y  
p e r m i s s ib l e .

M o re o v er,  my te s ti m o n y  and  s u g g e s te d  am en dm en t o f  S . 13 77  d o es  
n o t  e v e n  r a i s e  t h i s  i s s u e .  Ou r p r o p o s a l  w ould  n o t  c r e a t e  a  t im e  l i m i t  
f o r  t h e  b r i n g in g  o f  c la im s  a g a i n s t  t h e  u n i t e d  S t a t e s  b y  I n d i a n s ,  b u t  

* r a t h e r  w o u ld  c r e a t e  a  c u t o f f  f o r  t h e  b r in g in g  o f  c la im s  a g a i n s t  o th e r
p e r s o n s .  T h is  l a t t e r  s u g g e s t i o n  se em s t o  u s  t o  b e  f a i r  an d  e q u i t a b l e .
I  c a n n o t  im a g in e  t h a t  C o n g re s s  r e a l l y  in te n d e d  t h e  A m eri can  p e o p le  t o  
g o  on  l i t i g a t i n g  I n d ia n  c la im s  f o r  u n to ld  g e n e r a t i o n s  i n  t h e  f u t u r e .
The  p r o s p e c t  o f  n e v e r  e n d in g  l i t i g a t i o n ,  an d  a l l  i t s  c o n s e q u e n t  b a d  

» f e e l i n g s  an d  d i s r u p t i o n ,  d o e s  n o t  se em  t o  b e  d e s i r a b l e .  J u s t  a s  we
a r e  d e s i r o u s  o f  a c h ie v in g  j u s t i c e ,  so  m u st  we a l s o  b e  a n x io u s  t o  
p ro m o te  r e a s o n a b le  s o c i a l  s t a b i l i t y .

2 . I s  a  g e n e r a l  s t a t u t e  o f  l i m i t a t i o n s  on  a l l  I n d ia n  c la im s
f a i r ?

A lt h o u g h  I  a d d r e s s e d  t h a t  q u e s t io n  a t  som e l e n g th  i n  my p re p a r e d  
re m a rk s , one a d d i t i o n a l  o b s e r v a t i o n  i s  n e c e s s a r y .  Th e i d e a  o f  a 
g e n e r a l  s t a t u t e  o f  l i m i t a t i o n s  on  a l l  c la im s  i s  c o n s i s t e n t  w i th  t h e  
g o v e r n m e n t 's  p o l i c y  i n  t h e  h a n d l in g  o f  I n d ia n  c la im s  a g a i n s t  t h e  u n i t e d  
S t a t e s .  I  b e l i e v e  th e  l i f e  o f  t h e  I n d ia n  C la im s C om m is si on  i s  s c h e d u le d  
t o  e x p i r e  i n  a b o u t  tw o y e a r s .  In  v ie w  o f  t h e  a p p a r e n t  w i l l i n g n e s s  o f  
t h e  f e d e r a l  g o v e rn m en t t o  p u t  a l i m i t  on  c la im s  a g a i n s t  i t s e l f ,  f a i r ­
n e s s  and  e q u i t y  w ould  a rg u e  f o r  t h e  im p o s i t io n  o f  some  k in d  o f  l i m i t  
on  c la im s  a g a i n s t  o t h e r s .

3 . Wou ld th e  a w a rd in g  o f  p a p e r  co m pa ny  l a n d s  t o  t h e  T r ib e s  i n  
M ai ne  b e  a n  a p p r o p r i a t e  s e t t l e m e n t  o f  t h i s  c a s e ?

In  a d d i t i o n  t o  t h e  a n s w e rs  we p ro v id e d  t o  t h i s  q u e s t io n  d u r in g  
t h e  h e a r in g ,  s e v e r a l  a d d i t i o n a l  p o i n t s  s h o u ld  b e  m ad e.

Th e q u e s t i o n  a s  g e n e r a l l y  p o se d  by  yo u i n  t h e  h e a r in g s  in c lu d e d  
t h e  a s s u m p tio n  t h a t  an y  p e r s o n  w hose  la n d s  w ere  aw ard ed  t o  t h e  T r ib e s  
b y  wa y o f  s e t t l e m e n t  w o u ld  b e  c o m p e n s a te d  f o r  t h e  v a lu e  o f  t h e  l a n d s .

A ss um in g  f u r t h e r  t h a t  a l th o u g h  th e  T r ib e s  d o  n o t  w an t t o  d i s p o s s e s s  
s m a l l  ho m eo w ne rs  b u t  w o u ld  a c c e p t  a  c a s h  v a lu e  f o r  su c h  la n d s  fr om  
some  " a p p r o p r ia te  s o v e re ig n "  i n  l i e u  o f  a c t u a l  p o s s e s s io n ,  t h e  a c t u a l  
c o s t  in v o lv e d  i n  c o m p e n s a ti n g  p a p e r  co m p a n ie s  an d  p a y in g  c a s h  t o  t h e  
t r i b e s  i n  l i e u  o f  i n d i v i d u a l  home s an d  b u s i n e s s e s  w ou ld  b e  s t a g g e r i n g .
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Th e c u r r e n t  a s s e s s e d  v a lu e  o f  a l l  l a n d s  i n  th e  c la im  a r e a  (1 2 m i l l i o n  a c r e s )  i s  r o u g h ly  $ 3 ,0 0 0 ,0 0 0 ,0 0 0 . P u t a n o th e r  way , i f  t h e  I n d ia n s  w er e aw ard ed  p a p e r  co m pa ny  l a n d s ,  an d  so m eo ne  p a id  t h e  p a p e r  c o m p an ie s  f o r  th o s e  l a n d s ;  and  i f  t h e  T r ib e s  w e re  p a id  t h e  c a s h  e q u i v a l e n t  o f  a l l  o th e r  la n d s  i n  l i e u  o f  d i s p o s s e s s i n g  ho m eo wne rs  an d  b u s i n e s s e s ,  so m eo ne  w ould  h a v e  t o  b e  p r e p a r e d  t o  p ay  $3 b i l l i o n .  I t  se em s s e l f -  e v id e n t  t h a t  t h e  S t a t e  o f  M ai ne  h a s  n o t  t h e  r e s o u r c e s  t o  p a y  t h a t  am ount n o r  ev en  1% o f  t h a t  am o u n t,  g iv e n  t h a t  i t  i s  one o f  t h e  m or e e c o n o m ic a l ly  d e p r e s s e d  s t a t e s  i n  th e  e n t i r e  n a t i o n .  I  a ss um e t h a t  C o n g re ss  m ig h t a l s o  b e  r e l u c t a n t  t o  p a y  s u c h  am o u n t.  I  t r u s t  t h a t  t h o s e  f i g u r e s  t h e r e f o r e  h e lp  p l a c e  t h e  I n d i a n s ' "c om pro m is e"  s o l u t i o n  i n  som e k in d  o f  p e r s p e c t i v e .

M ore over,  a s  I  s t a t e d  i n  t h e  h e a r i n g s ,  i f  one a c c e p t s  t h e  p r i n c i p l e  t h a t  i t  i s  u n j u s t  t o  a t t e m p t  t o  r e d r e s s  o ld  a l l e g e d  w ro n g s , a t  t h e  e x p en se  o f  t h i s  g e n e r a t i o n  o f  la n d c w n e rs , th e n  t h a t  p r i n c i p l e  m u st b e  e q u a l ly  a p p l i c a b l e  t o  a l l  c u r r e n t  la n d o w n e rs . I  do  n o t  s u b s c r ib e  t o  t h e  b e l i e f  t h a t  t h e r e  a r e  d i f f e r e n t  s t a n d a r d s  o f  la w  o r  m o r a l i t y  f o r  c o r p o r a t i o n s  an d  i n d i v i d u a l s ,  o r  t h a t  l o n g - s ta n d in g  o w n e rsh ip  o f  la n d  i s  an y  l e s s  v a l i d  b e c a u s e  t h e  cw ne r h ap p en s  t o  b e  w e a l th y .
4 .  W ou ld  n o t  th e  c o n d i t i o n  o f  t h e  M aine  t r i b e s  b e  b e t t e r  i f  th e y  had  a  la n d  b a s e  s u f f i c i e n t  t o  mak e th em  in d e p e n d e n t  o f  s t a t ean d  f e d e r a l  a i d ?

U n d o u b te d ly  an y  p e r s o n  o r  e t h n i c  g ro u p , in c lu d in g  I n d i a n s ,  w ould  b e n e f i t  fr om  a  l a n d  b a s e  o f  s u f f i c i e n t  s i z e  t o  make th em  s e l f - s u s t a i n i n g .  How ev er , s e v e r a l  o b s e r v a t i o n s  m u st  a g a i n  b e  ma de a b o u t  t h i s  c a s e .
F i r s t ,  t h e  a s s u m p ti o n  t h a t  t h e  A m eri can  I n d ia n ,  b e c a u s e  o f  h i s  a n c i e n t  c o n n e c t io n  t o  t h e  la n d ,  h a s  a  d e e p e r  f e e l i n g  f o r  l a n d  th a n  n o n - I n d ia n s  i s  an  a s s u m p ti o n  I  d o  n o t  a c c e p t .  A n c ie n t  c u s to m s an d  l i f e s t y l e  h av e  c h a n g e d . I n d i a n s ,  l i k e  o th e r  A m e ric a n s , a r e  2 0 th  c e n tu r y  p e o p le ,  a l b e i t  w i th  t h e i r  awn  s p e c i a l  t r a d i t i o n s  an d  c u l t u r e s .  B u t t h o s e  a n c i e n t  t r a d i t i o n s  a n d  c u l t u r e s  w h ic h  g re w  o u t o f  a  l i f e ­s t y l e  t h a t ,  i n  M aine  a t  l e a s t ,  no  lo n g e r  e x i s t s ,  g iv e  t o  th e  A m eri can  I n d ia n  n o  g r e a t e r  m o ra l o r  econom ic  c la im  t o  t h e  la n d  t h a n  t h e  fa rm e r  i n  A ro o s to o k  C ou n ty  wh o h a s  f o r  g e n e r a t i o n s  d e p en d ed  u pon  t h e  p r o ­d u c t i v i t y  o f  t h e  s o i l  f o r  h i s  v e r y  e x i s t e n c e  o r  t h e  w o o d lo t ow ne r who  m an ag es  t h e  la n d  f o r  h i s  own n e e d s . M ore over,  I  s u g g e s t  t h a t  many m od er n A m eri can  I n d ia n s  h av e  a d o p te d  v a lu e s  and  l i f e s t y l e s  w h ic h  b e a r  no  r e l a t i o n s h i p  t o  t h a t  o f  t h e i r  a n c e s t o r s .  Th e s a c r e d n e s s  o f  la n d  t o  t h e  a n c i e n t  I n d ia n  t r i b e s  was  i n  l a r g e  m easu re  a  r e s u l t  o f  t h e i r  d e p e n d e n c e  on  l a n d  f o r  t h e i r  v e r y  s u r v i v a l .  W it h  t h e  c h a n g e  i n  l i f e s t y l e ,  t h e  s t a t u s  o f  la n d  i n  t h e  I n d ia n  co m m un ity h a s  c h a n g e d .
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I n d ia n  la n d s  th r o u g h o u t  t h e  u n i t e d  S t a t e s  a r e  m in ed , d r i l l e d ,  
s u b d iv id e d  and  d e v e lo p e d  f o r  t h e  econom ic  b e t t e r m e n t  o f  t h e  T r i b e s .  
T hus,  I  d i s a g r e e  w i th  t h e  s u g g e s t i o n  t h a t  a n c i e n t  t r i b a l  c u l t u r a l  
v a lu e s  a r e  r e l e v a n t  t o  r e s o l u t i o n  o f  t h e s e  m oder n  c la im s .

S eco n d , i f  t h e  T r ib e s  a r e  i n t e r e s t e d  i n  econom ic  s e l f - s u f f i c i e n c y ,  
t h e r e  a r e  b e t t e r  in v e s tm e n ts  t o  b e  made th a n  t im b e r l a n d .  C u r r e n t  
r e l i a b l e  f i g u r e s  i n d i c a t e  t h a t  i n  M ai ne , a d o l l a r  i n v e s te d  i n  a s a v in g s  
a c c o u n t  w i l l  y i e l d  m or e in co m e t h a n  a d o l l a r  i n v e s te d  i n  t im b e r la n d  
(a ss u m in g  t h a t  t h e  in v e s tm e n t  i n  t im b e r la n d  i s  n o t  f o r  d e v e lo p m e n t 

« o r s p e c u l a t i o n ) .  T h a t b e in g  th e  c a s e ,  i t  h a r d ly  se em s t o  make
econom ic  s e n s e  t o  d i s c u s s  t r i b a l  f i n a n c i a l  s e l f - s u f f i c i e n c y  i n  te rm s  
o f  l a n d .  I f  an y  c o m p e n s a ti o n  i s  mad e a t  a l l  t o  t h e  t r i b e s ,  some fo rm  
o f  m o n e ta ry  c o m p e n s a ti o n  se em s t o  b e  f a r  m ore  s e n s i b l e  th a n  l a n d .

,  5 . S h o u ld  M ai ne  n e g o t i a t e  d i r e c t l y  w i th  t h e  T r i b e s ?

As I  s a i d  d u r in g  th e  h e a r in g ,  we b e l i e v e  we h av e  good  and  v a l i d  
d e f e n s e s  t o  t h e  c la im s  an d  t h a t  we w i l l  p r e v a i l  i n  t h e  c a s e .  E n c lo se d  
a r e  c o p ie s  o f  s e v e r a l  m em or an da  on  th e  s u b j e c t  o f  th e  I n d ia n  c la im s  
t h a t  we w ou ld  l i k e  t o  s h a r e  w i th  yo u a n d  th e  C o m m it te e . Th e m em or an da  
d i s c u s s  (1 ) w h e th e r  t h e  N o n in te r c o u r s e  A c t i s  a p p l i c a b l e  i n  t e r r i t o r y  
o u t s id e  " I n d ia n  C o u n tr y "  w h ic h  c o u n t r y  d id  n o t  i n c lu d e  a n y  o f  th e  
S t a t e s  i n  New E n g la n d , and  (2 ) w h e th e r  i n  a d m i t t in g  h te in e t o  t h e  
U nio n i n  1820 , w i th  k n o w le d g e  o f  t h e  t r e a t i e s  b e tw e e n  M a s s a c h u s e t ts  
an d  t h e  T r ib e s  i n  M ain e,  C o n g re s s  i m p l i e d ly  r a t i f i e d  th o s e  t r e a t i e s  
u n d e r  t h e  N o n in te r c o u r s e  A c t . B o th  o f  t h o s e  s u b j e c t s  a r e  t r e a t e d  i n  
d e t a i l  i n  t h e  m em or an da . B e cau se  o f  o u r  l e g a l  r e s e a r c h ,  p a r t  o f 
w h ic h  i s  s e t  f o r t h  i n  t h e  e n c lo s e d  m em or an da , an d  b e c a u s e  o f  o u r v ie w  
t h a t  p r e s e n t - d a y  M ai ne  c i t i z e n s  ewe  no  m o ra l d u ty  t o  g r a n t  t o  t h e  
M ai ne  t r i b e s  a n y  la n d  o r  mon ey  f o r  a l l e g e d  w ro ngs p e r p e t r a t e d  on  
t h e i r  a n c e s t o r s ,  we b e l i e v e  i t  w ou ld  b e  u n f a i r  t o  th e  one m i l l i o n  
n o n - In d ia n  c i t i z e n s  o f  o u r s t a t e  t o  n e g o t i a t e  aw ay  s t a t e  r e s o u r c e s  
o r mon ey  t o  s e t t l e  t h e s e  200 y e a r  o ld  c l a i m s .

I  hope t h a t  t h e  a b o v e  d i s c u s s i o n  h a s  h e lp e d  t o  a m p l i fy  my re m a rk s  
a t  t h e  h e a r in g  on  t h e  1 6 th  o f  May . I  t h i n k  t h a t  i t  s h o u ld  b e  c l e a r  
t h a t  t h e  l e g a l ,  m o ra l an d  ec onom ic  i s s u e s  i n  t h i s  c a s e  a r e  n o t  a s  
s im p ly  r e s o l v e d  a s  m ig h t b e  th o u g h t .

Th e hf ei ne  c a s e  a s i d e ,  h o w ev er,  I  s i n c e r e l y  ho pe  t h a t  t h e  C om m it te e 
w i l l  c o n s id e r  my s u g g e s t i o n s  a b o u t  S . 13 77  and  t h e  s t a t u t e  o f  l i m i t a ­
t i o n s  i n  g e n e r a l .



100

I  w ould  a p p r e c i a t e  i t  v e r y  much i f  t h i s  l e t t e r  c o u ld  b e  ad ded  t o  t h e  r e c o r d  o f  t h e  h e a r in g s  so  t h a t  o u r re m a rk s  m ig h t b e  c o m p le te
A g a in , th a n k  yo u f o r  y o u r  c o n s i d e r a t i o n .  I f  I  c a n  p r o v id e  yo u w i th  any  f u r t h e r  in f o r m a t io n ,  p l e a s e  d o  n o t  h e s i t a t e  t o  a d v i s e  me .

S in c e r e ly ,

Jose ph  e . brennan  
.t t o r n e y  G e n e ra l

JE B :m fe

E n c lo s u r e s

c c : Me mb ers  o f  t h e  C om m it te e
M aine  C o n g r e s s io n a l  D e le g a t io n
H o n o ra b le  Ja m es  B. L o n g le y
H o n o ra b le  A la n  P a r k e r ,  C om m it te e  C o u n s e l
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STATEMENT OF FRANCIS X. BELLOTTI, ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, SUBMITTED TO THE SELECT 
COMMITTEE ON INDIAN AFFAIRS, UNITED STATES SENATE, ON S.
1377, "A BILL TO EXTEND THE TIME FOR COMMENCING ACTIONS ON 
BEHALF OF AN INDIAN TRIBE, BAND, OR GROUP," ON MAY 20, 1977.

Mr. Chairman and Members of the Committee:

We in Massachusetts have witnessed the hardships which 
result from the assertion of stale Indian claims. We have 
seen the economic dislocation caused by an action which has 
placed a cloud upon the titles to virtually all real estate 
in one of our municipalities. I refer to the federal court 
action entitled Mashpee Tribe v. New Seabury Corp., et al., 
in which the plaintiff seeks to establish a right of possession 
to almost all land in the Town of Mashpee. Additionally, 
plaintiff has recently moved to amend its complaint to add 
a claim for damages in the amount of $500 million.

Mashpee is a small town; it has a population of approx­
imately 2500 people. And as a result of the commencement of 
this lawsuit in August, 1976, these people have suffered 
terribly. The real estate market in the Town closed with 
the filing of the lawsuit; economic development has ceased; 
businesses have closed; unemployment has risen; real estate 
tax payments have declined; the continuation of municipal 
services is threatened. And, Mr. Chairman, I must add— with 
due deference--that contrary to the suggestion in your 
Opening Statement, the President's appointment of a Special 
Representative to investigate the Mashpee and Maine cases, 
while certainly welcome, has not alleviated these hardships 
at all.

9 1 -4 07  0  -  77  - 8
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All of these hardships have resulted from the assertion 
of a claim which, under plaintiff's theory, is more than one 
hundred years old.

I submit that if the experience of the Town of Mashpee 
demonstrates anything, it is the need for the extinguishment 
of stale Indian claims.

This Committee is presently considering S. 1377, a bill 
which would extend the time for the commencement of actions 
by the United States for or on behalf of Indian tribes. The 
scope of 28 U.S.C. §2415, as it relates to Indian claims, is 
unclear. However, it is likely that neither that statute 
nor S. 1377, if enacted, will affect the present action 
concerning the Town of Mashpee. Nonetheless, I oppose the 
enactment of S. 1377. I recommend that the Congress not
extend the current statute of limitations because our exper­
ience in Massachusetts has demonstrated that ancient claims 
should be extinguished, not resurrected, and because the 
reasons advanced for enactment of S. 1377 I find unpersuasive.

In the testimony supporting enactment of the bill, 
three reasons have been advanced for extending the statute 
of limitations. The first is the disruptive effect of 
"proctective" suits. One witness cited as an example nine 
(9) eastern claims, stating that most of these claims have 
not yet resulted in the filing of suits. In fact, Mr. Chairman, 
of the nine (9) claims identified, six (6) have already resulted 
in litigation. As to these types of claims in the East, the 
disruption has occurred and continues. Enlarging the time for
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the assertion of ancient and unexpected claims can only 

result in an increase in the number of claims asserted and 

thus an increase in the resulting disruption.

The second reason is that unknown "valid" claims may be 

lost. This assertion ignores the fact that the law does not 

consider stale claims to be valid and that putting an end to 

old claims is the very purpose of a statute of limitations.

If this were an acceptable rationale, there would not be any 

statutes of limitations. These statues do exist, however, 

because the law values finality. It does not encourage 

searching the history books for ancient claims. The fact 

that all Indian claims are not subject to general statutes 

of limiations is an anomaly; it is a distortion in the law 

which should not be enlarged.
Mr. Chairman, to this second reason, you have added a 

third, namely, that if the United States as trustee does not 

prosecute all claims in a timely fashion it may expose 

itself to liability for breach of its fiduciary duties. I 

submit that if the United States has breached its fiduciary 

duties by not protecting Indian lands, then the United 

States should be held liable. Surely, it should not avoid 

this liability by the obvious conflict of interest in enlarging 

a statute of limitations for its own benefit. Such action 

seems particularly inappropriate in view of the fact that 

the United States has by Section 12 of the Indian Claims 

Commission Act barred pre-1946 Indian claims against itself.
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Mr. Chairman, I readily admit that I am not familiar 
with Indian claims in the western part of our country. It 
may be that as to Indian tribes specifically recognized as 
such by the Federal Government in treaties and statutes who 
are the recognized owners of specific acreage, actions for 
trespass should be brought, notwithstanding the passage of 
time. I submit, however, that there is a qualitative 
difference between a case involving encroachment on an 
Indian reservation whose boundaries have been defined and 
recognized by the United States and a case, such as ours, 
involving a claim by a group not recognized by the United 
States as an Indian tribe to land which has never been con­
sidered by the United States to be an Indian reservation, 
Indian trust land, or restricted Indian land.

S. 1377 makes no distinction between these types of 
cases and for that reason should not be enacted.

Mr. Chairman, I thank you for the opportunity to submit 
this statement.
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STATEMENT OF THE
NATIONAL TRIBAL CHAIRMEN"S ASSOCIATION 

TO THE
SELECT COMMITTEE ON INDIAN AFFAIRS 

UNITED STATES SENATE 
ON

EXTENSION OF THE TIME 
FOR COMMENCING ACTIONS ON BEHALF 

OF INDIAN TRIBES

May 11 , 197 7

On J u l y  1 8 , 1 9 7 7 , t h e  s t a t u t o r y  l i m i t a t i o n  on  co m m en ce ­

m en t o f  a c t i o n s  by  t h e  U n it e d  S t a t e s  on  b e h a l f  o f  I n d ia n  t r i b e s  

p ro v id e d  in  28 U .S .C . § 2415 w i l l  r u n .  W ith i t s  e x p i r a t i o n  

u n to ld  num ber s o f  j u s t  b u t u n t r i e d  I n d i a n  c la im s  w ould  l ik e w i s e  

d i s a p p e a r  and  t h e  s t r i c t  t r u s t  o b l i g a t i o n s  o f  t h e  U n it e d  S t a t e s

w i th  r e s p e c t  t o  th o s e  c la im s  w ould  go  u n f u l f i l l e d .  T h is  m ust  

n o t  o c c u r ,  n o t  o n ly  b e c a u s e  o f  th e  m a n i f e s t  i n j u s t i c e  i t  w ould  

p e r p e t r a t e  a g a i n s t  I n d ia n  t r i b e s  an d p e o p le ,  b u t  b e c a u s e  o f  t h e  

p r e d i c t a b l e  a d v e r s a r y  r e l a t i o n s h i p  b e tw ee n  th e  t r i b e s  an d t h e i r  

t r u s t e e ,  t h e  U n it e d  S t a t e s ,  t h i s  e v e n t  w ould  l i k e l y  c r e a t e .

Th e N a t io n a l  T r i b a l  C h a ir m e n 's  A s s o c i a t i o n ,  an  a s s o c i a ­

t i o n  o f  t h e  e l e c t e d  o r  a p p o in t e d  c h a irm e n , p r e s i d e n t s ,  g o v e r n o r s ,  

and  c h i e f s  o f  19 2 o f  A m e r ic a 's  f e d e r a l l y  r e c o g n iz e d  In d ia n  t r i b e s ,  

i n c l u d i n g  t h e  p r e s i d e n t s  o f  t h e  A la sk a  r e g i o n a l  n a t i v e  c o r p o r a t i o n s  

s t r o n g l y  s u p p o r t s  e n a c tm e n t  o f  an  e x t e n s i o n  o f  t h e  s t a t u t e  o f  

l i m i t a t i o n s  now s e t  t o  e x p i r e  in  J u l y .

I n d ia n  t r i b e s  and  t h e  U n it e d  S t a t e s  h av e  in  r e c e n t  y e a r s  

i d e n t i f i e d  n um ero us t r i b a l  l e g a l  c la im s  ( I n t e r i o r  S o l i c i t o r  K r u l i t z  

e s t i m a t e s  th e  num ber  a t  1 0 0 0 ) b u t  few h?  e  b een  b ro u g h t  o r

p r o s e c u t e d .  I n v e s t i g a t i o n  an d d ev e lo p m en  " o r t s  have  p ro v e d  

p a i n f u l l y  s lo w  o w in g  c h i e f l y  t o  i n a d e q u a te  f e d e r a l  a l l o c a t i o n  o f
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r e s o u rc e s  to  su ch  u n d e r ta k in g s . I t  i s  a c a se  o f to o  l i t t l e
manpo wer an d to o  low a p r i o r i t y .  As a r e s u l t  c a s e s  r e f e r r e d  
to  I n t e r i o r  an d J u s t i c e  mo re th a n  th r e e  y e a rs  ag o ha ve  n o t 
be en  f i l e d .  We do n o t c a re  to  a s s ig n  an y p a r t i c u l a r  blam e fo r  
t h i s  s t a t e  o f a f f a i r s ,  b u t th e  r e s p o n s i b i l i t y  c l e a r l y  i s  on e 
b e lo n g in g  to  an d a c c e p te d  by th e  U n it ed  S t a t e s .  And i t  i s  
l i k e l y  t h a t  i f  p u t to  th e  t e s t ,  U .S . a d h e re n ce  to  th e  r e q u i s i t e  
s ta n d a rd  o f c a re  in  t h i s  m a t te r  wou ld  be  fo un d la c k in g .

NTCA re p e a te d ly  has  s t a t e d  b e fo re  th e  com m it te es o f 
C ongre ss  t h a t  In d ia n  n a tu r a l  re s o u rc e  p r o t e c t i o n  i s  o f th e  
h ig h e s t c o n c e rn . W it hout a s e c u re  an d v ia b le  la n d  b ase  In d ia n  
t r i b e s  c an n o t be  s e l f - d e t e r m in in g .  W ithout p r o t e c t i o n  o f t r u s t  
r e s o u rc e s  th e  t r i b a l  f u tu r e  i s  am big uous.

I f  th e  s t a t u t e  o f l i m i t a t i o n s  i s  a ll o w e d  to  e x p ir e  
t h i s  summ er,  In d ia n  t r i b e s  w i l l  be d e p ri v e d  o f s u b s t a n t i a l  
r e s o u rc e s  d i r e c t l y  th ro u g h  th e  in a c t io n  o f th e  D epart m en ts  o f th e  
I n t e r i o r  an d J u s t i c e .  In  many c a se s  t r i b e s  wou ld  f in d  i t  n e c e s s a ry  
to  se e k  re c o v e ry  from  th e  t r u s t e e .  T h is , o f c o u rs e , wou ld  
r e p r e s e n t  a g ro s s ly  u n f a i r  r e d i s t r i b u t i o n  o f c la im s  l i a b i l i t y  fro m 
th e  a c tu a l  w ro ng do er  t o  th e  A m er ic an  p u b l i c .  NTCA an d i t s  192 
c o n s t i t u t e n t  t r i b e s  se e k  to  a v o id  su ch  a m a jo r,  u n n e c e ssa ry  
d i s lo c a t i o n  w it h  a l l  o f  i t s  dam ag in g im p l ic a t io n s  fo r  th e  f e d e r a l /  
t r i b a l  r e l a t i o n s h i p .  F u rt h e rm o re , we th in k  t h a t  th e  s p a te  o f 
in c o m p le te ly  re s e a rc h e d  an d p r e c ip i t o u s  l i t i g a t i o n  w hi ch  s u r e ly  
m us t come t h i s  Ju ne an d J u ly  i f  th e  s t a t u t e  i s  n o t ex te n d e d  w i l l  
n o t s e r v e  th e  b e s t i n t e r e s t s  o f In d ia n  p e o p le . I t  w i l l  be  u n n e c e s­
s a r i l y  c o s t ly  f o r  a l l  c o n c e rn e d , g ro s s ly  i n e f f i c i e n t ,  an d undu ly
bu rd en so m e fo r  th e  c o u r t s .

NTCA, t h e r e f o r e ,  c a l l s  fo r  q u ic k  p a ssa g e  o f an  e x te n s io n



107

o f  th e  s t a t u t e  o f  l i m i t a t i o n s  on p re -1 9 6 6  c la im s . We s u p p o r t 

S . 1377 o r an y b i l l  em b ra c in g  a s i n c e r e  i n t e n t  to  b r in g  a l l  

le g i t im a te  In d ia n  c la im s  to  c o u r t .  We ad d th e  fo re g o in g  q u a l i f i ­

c a t i o n  in  r e c o g n i t io n  o f  th e  p a s t f a i l u r e s  o f s im p ly  e x te n d in g  

th e  s t a t u t e  f o r  a p e r io d  o f y e a r s .  P a s t e x te n s io n s  ha ve  n o t 

f o s te r e d  p ro g re s s  b ecau se  th e r e  has bee n no  d i r e c t i v e  to  th e  

E x e c u ti v e  B ra nc h to  a l l o c a t e  s u f f i c i e n t  r e s o u rc e s  to  th e  jo b .

At th e  v e ry  l e a s t  C ongre ss  sh o u ld  r e q u i r e  o f th e  r e s p o n s ib le  

D epart m en ts  p e r io d ic  r e p o r t i n g  to  C ongre ss  c o n c e rn in g  th e  

in v e s t i g a t i o n ,  dev e lo p m en t,  f i l i n g ,  an d l i t i g a t i o n  o f a l l  p r e -  

1966  In d ia n  t r i b a l  c la im s  so  t h a t  i f  mo re s t r i n g e n t  l e g i s l a t i v e  

d i r e c t i v e s  a re  n e c e s s a ry  th e y  may be acco m p li sh ed  in  a ti m e ly

f a s h io n .

Mr. C hai rm an , an d memb ers  o f  th e  C om m it te e,  th e

N a ti o n a l T r ib a l  C h a ir m e n 's  A s s o c ia ti o n  a c c la im s  th e  u rg en cy  o f

th e  s i t u a t i o n  an d c a l l s  f o r  a m e a n in g fu l e x te n s io n  o f th e  s t a t u t e

o f l i m i t a t i o n s  c o n ta in e d  in  28 U .S .C . 2415.

We th a n k  th e  Com m it tee fo r  th e  o p p o r tu n i ty  to  p r e s e n t  ou r

v ie w s .
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1977-307
R E S O L U T I O N

WHEREAS, the deadline, for the filing of lawsuits by the U. S. on behalf of Indian governments and individual Indians for monetary claims arising before 18 July 1966, expires 18 July 1977, and
WHEREAS, the current statute requires that all claims be identified, investigated, evaluated and reported for their referral to the Justice Department, which must then prepare and file the cases prior to the deadline of 18 July, 1977, and

•WHEREAS, there are some 700 cases being so processed and are yet to be declared "claims", and
WHEREAS, without doubt there remains many wrongs that have yet to be identified, and
WHEREAS, the expiration of the statute of limitations on Indian Claims, would thus result in considerable loss to Indians through no fault of their own, and
WHEREAS, H. R. 5023 to extend statute of limitations filing date for ten years, was introduced by U. S. Congressman Risenhoover in March 1977, was referred to the House Judiciary Committee where it awaits action in the subcommittee on admin­istration law and governmental relations, and
WHEREAS, a similar bill will be introduced on the Senate side where it may be taken up by both the Judiciary Committee and the Indian Affairs Committee, and
WHEREAS, it is the recommendation, of the Planning Committee, of the Business Council, that, the Colville Con­federated Tribes support H. R. 5023.
THEREFORE, BE IT RESOLVED, that we, the Colville Business Council, meeting in SPECIAL Session, this 2nd day of May, 1977, at the Colville Indian Agency, Nespelem, Washington, acting for and in behalf of the Colville Confederated Tribes, do hereby approve the recommendations of the Planning Committee of the Business Council.
The foregoing was duly enacted by the Colville Business Council by a vote of 13 FOR 0 AGAINST, under authority contained in Article V, Section 1(a) of the Constitution of the Confederated Tribes of the Colville Reservation, ratified by the Colville Indians on February 26, 1938, and approved by the Commissioner of Indian Affairs on April 19, 1938.

ATTFQT•
—

Mel Tonasket, Acting Chairperson Colville Business Council
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R e s o lu t io n  u r g in g  C o n g re ss  to  e x te n d  th e  S t a t u t e  o f  
L im i t a t i o n s  p r o v i s i o n s  in  28 U .S .C . 2415 .

WHEREAS, th e  S w in om is h  In d ia n  S e n a te  i s  t h e  d u ly  c o n s t i t u t e d  
g o v e rn in g  body  o f  th e  Sw in om is h In d ia n  T r i b a l  Com m un ity ; an d

HHEREAS, th e  S e n a te  i s  aw ar e t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  
a s  p ro v id e d  in  28 U .S .C . 24 15  f o r  th e  f i l i n g  o f  l a w s u i t s  by th e  
U n it e d  S t a t e s  on  b e h a l f  o f  I n d ia n  g o v e rn m e n ts  and  in d iv id u a l  
I n d ia n s  f o r  m o n e ta ry  c la im s  a r i s i n g  b e f o r e  J u l y  18 , 1966 , w i l l  
ru n  o u t on  J u l y  18 , 1977; an d

WHEREAS c o n t r a r y  t o  t h e  A p r i l  7 , 1 9 7 7 , r e p o r t  o f  th e  
U. S . D ep art m en t o f  J u s t i c e  w hic h  l i s t s  o n ly  tw o p o t e n t i a l  c la im s  
f o r  th e  e n t i r e  P o r t l a n d  a r e a ,  th e  S w in om is h  In d ia n  T r i b a l  
Co mmun ity  a lo n e  h a s  a minim um  o f  tw e lv e  c a s e s  t h a t  w ou ld  hav e 
to  be f i l e d  by  t h e  l i m i t a t i o n s  p e r io d  i f  th e  s t a t u t e  i s  n o t ,  
e x te n d e d ;  an d

WHEREAS a c c o m p lis h in g  su c h  a t a s k  in  a l e g a l l y  c o m p re h e n s iv e  
an d r e s p o n s ib l e  f a s h io n  i s  v i r t u a l l y  im p o s s ib le .

NOW THEREFORE BE IS  RESOLVED by  th e  S w in om is h  In d ia n  S e n a te  
in  s e s s io n  t h i s  day  o f  ««>—y , 1977 , w it h  a qu orum
p r e s e n t ,  t h a t  th e  p e o p le  o f  th e  Sw in om is h  I n d ia n  R e s e r v a t io n  u rg e  
th e  Hou se  o f  R e p r e s e n t a t i v e s  to  p a s s  H .R . 50 23  an d th e  U. S. S e n a te  
to  e n a c t  s i m i l a r  l e g i s l a t i o n  to  e x te n d  th e  d e a d l in e  f o r  f i l i n g  
l a w s u i t s  by  th e  U n it e d  S t a t e s  on  b e h a l f  o f  I n d ia n  g o v e rn m en ts  
f o r  m o n e ta ry  c la im s  a r i s i n g  b e f o r e  J u l y  1 8 , 1966 , bey ond J u ly  18 , 
1 977 , a s p r e s e n t l y  p ro v id e d  in  28 U .S .C . 2415 .

Sw in om is h In d ia n  S e n a te

C E R T I F I C A T I O N

As S e c r e ta r y  o f  t h e  Sw in om is h  In d ia n  S e n a te , I c e r t i f y  t h a t  th e  
ab ove r e s o l u t i o n  wa s a d o p te d  a t  th e  R e g u la r  M e e ti n g  o f  th e  
Sw in om is h In d ia n  S e n a te ,  h e ld  on  th e  d ay  o f  — ..
19 77  , a t  w hic h  ti m e  a qu or um  wa s p r e s e n t"  an d v o te  wa s £■' ? F or 
an d _____C  Ag a i n s t .

/ • '
H e le n ^ c T ss S e c re tae c r e t a r y
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SKOKOMISH TRIBAL COUNCIL 
RESOLUTION NO. 77-5"
March 7, 1977

WHEREAS, The Skokomish Tribal Council is the governing body of the Skokomish Indian Tribe and is empowered by Article VI,Section 1 of the tribe's constitution and by-laws to ad­vise and consult with representatives of the U.S. Interior Department on matters affecting the tribe, to employ legal counsel for the advancement of tribal members' rights, and to safeguard the general welfare of the Skokomish Tribe by regulating the use and disposition of property in the Sko­komish Indian Reservation; and
WHEREAS, The welfare of the Skokomish Tribe and its members is de­pendent upon continuing protection and preservation of the rights, property, and other resources reserved to the tribe by the Treaty of Point No Point nad/or held in trust by the United States Government for the tribe and its members; and
WHEREAS, Since the establishment of the Skokomish Reservation the rights of the tribe and its members have on occasion been violated and property and other resources reserved to Skokomish Indians have on many occasions been taken or damaged without compensation or other redress; and
WHEREAS, The United States Department of the Interior, as trusteefor the tribe and its members, is the appropriate party to seek redress for wrongs done to its wards; and
WHEREAS, Congress has enacted a statute of limitations on allclaims for damages brought by the U.S. Government on be­half of Indians (28 U.S.C. 2A15), and that statute bars all claims fo- damages arising before July 18, 1966 and filed after July 18, 1977; and
WHEREAS, Grievances of the Skokomish Tribe and its members described in the attached list arose before 1966 and may be grounds for legal claims by the United States on the Indians' be­half; now therefore
BE IT RESOLVED, that the Skokomish Tribal Council requests that the Commissioner of Indian Affairs investigate the matters de­scribed in the attached list and prosecute lawsuits on the injured parties' behalf where necessary and appropriate; and
BE IT FURTHER RESOLVED, that the Skokomish Tribal Council recognises that the Commissioner is likely to receive similar re­quests from many other Indian tribes and may be unable to
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honor all such requests by July, 1977; and in that event 
the Skokomish Tribal Council would support BIA efforts 
to obtain from Congress an extension of the deadline on 
actions for damages to Indians, as long as such extension 
were no greater than that necessary to permit the BIA to 
complete its investigation and prepare necessary litiga­
tion on all pending Indian claims.

CERTIFICATION

I certify that the preceding resolution was adopted at a 
regular meeting of the Skokomish Tribal Council on 7 ,
1977 at which a quorum was present, by a vote of j; for and __
against.

ATTEST:
'William L.Smith, Chairman
Skokomish Tribal Council

Gary /? •Gary Peterson, Secretary
Skokomish Tribal Council
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POSSIBLE DAMAGE CLAIMS TO BE INVESTIGATED

1. The Skokomish Tribe claims that tidelands adjoining those reser­vation lands which border on Hood Canal were included in the reservation and still belong to the tribe. Shortly after state­hood, Washington State divided and sold the tidelands. In 1948 the tribe sued in federal court to quiet title to the tidelands.The 9th Circuit Court of Appeals upheld a District Court decisionagainst the tribe. The United States was not a party to that tsuit and was not bound by it. In 1974 the tribe formally askedthe Interior Department Solicitor to investigate the possibilityof a U.S. suit to establish U.S. title to the tidelands. TheSolicitor's Office is still investigating this. Tribal staffmembers have furnished information showing that a new lawsuit #could have a different result than the first one did. Althoughthe tribe puts priority on regaining the tidelands, damages area possible form of relief in this case.
2. At the time the tribe sued to quiet title to the tidelands, there was pending in Mason County court a quiet title and boundary de­termination case involving part of the same tidelands. That state court case had been brought by Charles Wright, an owner of land east of the reservation and adjoining the reservation tidelands.The Skokomish Tribe was named as a defendant in that suit, and plaintiff took a default judgment against the tribe. Because tribal staff discovered this information just recently, we have not had an opportunity to check the court files to determinewhat effect the judgment in this case has or purports to have on the tribe's claim to reservation tidelands.
3. In 1921 the City of Tacoma got a judgment in Mason County court approving its condemnation of land and water rights necessary to the construction and operation of a hydroelectric project on the North Fork of the Skokomish River. The case was City of Tacoma vs. Funk, Cause No. 1651. Among the land condemned was Indian land from the following Skokomish Reservation allotments: Jennie Pulsifer (9B), Joseph Pulsifer (31B), Old Hehe (40) , Wilson Wa­terman (42), and Charles Frank (11A). In addition, Tacoma pur­ported to condemn water and riparian rights to all reservation land bordering on the Skokomish River. This included nineteen allotted tracts then in Indian ownership. Although a BIA offi­cial later approved the awards made to Indian land owners, the United States was not a party to the county court action. The county court did not have jurisdiction to approve the condemna­tions. Power lines are now maintained on the land condemned.And two thirds of the flow of the Skokomish River's North Fork is diverted out of the river instead of contributing to the flow of the main channel which runs past the reservation. Damages stemming from the power project include severe losses to the tribe's traditional fishery.
A. In 1929 the City of Tacoma obtained a judgment against Ellen M.Rudy (Cause No. 2281, Mason County Court) condemning land on the Skokomish Reservation for construction of a power house.This land was the allotment of Mamie Wilbur (Haitwas), No. 3-B.__ The land mav have been in trust or restricteds tat us at the

(

r
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5. In 1965 the Hood Canal School District (an independent school 
district formed pursuant to Washington State law) built a school 
at the intersection of highways 101 and 106, within the Skoko­
mish Reservation. In 1976, after it commissioned a survey of 
the tribal property near the school, the tribe learned that a 
portion of the school was located on tribal land. An area ap­
proximately 12 feet by 30 feet within the tribal cemetery is now 
occupied by the school building.

6. The Skokomish River, which forms the southern and eastern boun­
dary of the reservation, has been diked and perhaps diverted 
since establishment of the reservation. Tribal members believe 
that in at least one case a local non-Indian land owner's actions 
have resulted in or contributed to a permanent change in the ri­
ver's course and perhaps increased flooding of land downstream 
from his. The non-Indian land owner, named Bourgault, has put 
car bodies and other material in the river. Downstream Indian 
land owners Sarah Johns and Emily Estrada (located on the Curley 
allotment, No. 3) believe that his actions have contributed to 
increased flooding of their property. Also contributing to this 
flooding, which occurred four times in the winter of 1975-76,
may be improvements made to a county road along the south bank 
of the river during the past two years.

7. Whatever the cause, the Skokomish River south of the Andrew 
Johnson allotment (No. 2) changed course in the first two de­
cades of this century. The river moved south, adding approxi­
mately sixty acres of land to the area between the river and the 
original surveyed boundaries of the Andrew Johnson and Old Tom 
allotments. Because they have considered the south bank of the 
river to be the reservation boundary, tribal members believe that 
the added sixty acres are part of the reservation. Principal 
non-Indian land owner in that area, Bourgault, denies that his 
land is within the Skokomish Reservation.

8. The State of Washington has issued numerous water use permits to 
non-Indian land owners within the Skokomish Reservation. These 
include permits to use river water for irrigation purposes and 
ground water permits for domestic and other uses. Tribal staff 
members have not yet been able to determine how many permits have 
issued and for what quantity of water. It is possible that state 
regulated non-Indian water use interferes with Skokomish reserved 
rights. This needs further investigation.

9. Tribal member Doris Miller owns approximately AJ acres of land 
within the reservation. She has always paid state property tax 
on this land, believes that the family member from whom she in­
herited the property also paid taxes. The property is part of 
the Billy Adams allotment (No. 26). As far as Doris Miller can 
tell, the property has never been out of Indian hands. She docs 
not know when or why the property was placed on county tax rolls. 
She has also been unable to obtain records on the property to 
show the chain of title. Her attempts to have the land put in
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10. T r ib a l  s t a f f  me mbers  le a rn e d  ve ry  r e c e n t ly  t h a t  a Mason  C oun ty  c o u r t  o rd e r  o f  Sep tember 23 , 1928 p u rp o r te d  to  e s t a b l is h  th e  e a s t bounda ry  o f  a l o t  (N o. 2) w i t h in  th e  s o u th e rn  p o r t io n  o f  th e  o ld  M cK in ney P u ls i f e r  a ll o tm e n t  (N o.  9 B ) . A lt h o u g h  t h i s  t r a c t  was by  th e n  a l ie n a te d  fe e  la n d ,  th e  c o u r t ' s  a c t io n  w ou ld  r e la t e  to  th e  bo unda ry  o f  th e  Sko ko m ish R e s e rv a t io n ,  s in c e  th e  Sko ko m is h R iv e r  l i e s  a lo n g  th e  e a s te rn  ed ge  o f  th e  P u ls i f e r  a l lo tm e n t .  T h is  ne ed s f u r t h e r  in v e s t ig a t io n .
11 . There  a re  num er ous  t r a n s a c t io n s  in  r e s e r v a t io n  la n d  w h ic h  s h o u ld  be in v e s t ig a te d .  F o r e xa m p le , many t r i b a l  mem bers b e li e v e  th a t  some o f  th e  t r a c t s  w h ic h  now make up th e  s o - c a l le d  N a ll e y  E s ta te  on  th e  S kokom is h R iv e r  d e lt a  were in c lu d e d  i n  t h a t  e s ta te  o n ly  a f t e r  q u e s t io n a b le  t r a n s a c t io n s  be tw ee n M arc us N a l le y  an d th e  la n d 's  o r ig i n a l  In d ia n  ow ne rs . I t  i s  f r e q u e n t ly  s a id  th a t  N a ll e y  a r ra n g e d  f o r  n e a rb y  In d ia n  ow ners  to  become  in d e b te d  to  him  an d th e n  n e g o t ia te d  an a c q u is i t io n  o f  t h e i r  la n d  when th e y  c o u ld  n o t re p a y  h im . T h is  ne ed s f u r t h e r  in v e s t ig a t i o n .
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A,
Gregory R Dallaire Leg al S e r v ic e s  C en ter

Director BALLAR D OFFICE
5308 Ballard Avenue N.W.
Seattle, Washington 98107  

(2061 46 4-59 21

March 14, 1977

Mr. Richard Neely 
Regional Solicitor 
Bureau of Indian Affairs 
P. 0. Box 36121 
Portland, Ore. 97208

Re: July 1977 Statute of Limitations on money damages suits
brought by the U.S. on behalf of Indians or Indian tribes?
28 USC §2415

Dear Mr. Neely:

As attorney for the Nooksack Indian Tribe, I am writing to strong­
ly urge that you press for the elimination of Indian claims from 
the deadline imposed by 28 USC §2415. The period of time prior 
to July, 1977, is grossly inadequate to thoroughly investigate 
all the colorable claims which tribes and individual Indians can 
identify that would be barred by this statute of limitations.

It is my belief that Congress should not only eliminate Indian 
claims from this statute, but should also appropriate funds for 
the resolution of these claims pursuant to a specific plan which 
would insure that the claims be fully investigated by the Bureau 
and litigated by the U.S. if necessary. The deadline imposed by 
§2415 has been extended once already and the bulk of these claims 
are still outstanding. Congress should be urged to do more than 
merely extend the deadline again.

The following list is a brief summary of potential claims for 
damages which should be investigated by the Bureau prior to the 
deadline imposed by 28 USC §2415. Some of the claims have already 
been researched extensively by the tribal historian, Allan 
Richardson, and some have simply been identified by preliminary 
research as claims which at least merit more investigation.

The trust parcels identified by number in the following outline 
are described more fully on the accompanying list which refers to 
the original homestead allottee and the homestead certificate 
number. All of the lands were originally acquired as Indian home­
steads and they are not presently within the exterior boundaries 
of a reservation, although they are still held in trust by the 
U.S.
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1. Invalid Right-Of-Way of Bellingham Northern Railroad:
Quiet title and damages claim against railroad for right- of-way invalidly acquired prior to the issuance of trust patent under Indian Homestead Act of 1884. Right-of-way crosses trust parcels #6, 7, 8, 9, 10, 14, and 15.Damages for past rent are necessary in order to set off the cost to the tribe of constructing an access road across the railroad tracks to the tribe's new housing project. The railroad has demanded that the tribe obtain an easement and pay for the construction of the crossing.

2. Illegal Removal of Gravel by Cowden Gravel Company:
Claim against gravel company for trespass on Indian Home­stead #19, and money damages for gravel removal. Also, action against State Department of Natural Resources to recover money paid to it by the gravel company instead of the Indian owner.

3. Erroneous and Invalid Cancellations of Trust Patents of Homesteads #1, 3, and 34:
Quiet title, ejectment and claim for past rent based on highly suspect transactions involving the cancellation of these trust patents, the issuance of fee patents and the subsequent alienation of the land.

4. Breach of Timber Removal Lease;
Money damages from lessee timber company for failure to restore Homestead #24 to a usable condition after timber removal.

5. Invalid Northern Pacific Railroad Right-Of-Way:
Quiet title and damages for past rent on rights-of-way illegally acquired across Homesteads #20, and 26.

6. Claims Arising From Changes in the Course of the NooksackRiver:
A. Damages claim against Whatcom County and U.S. Army Corps of Engineers for damage to Indian land caused by rip­rapping installed on non-Indian riparian land, causing change in river channel and increased erosion of Indian land which was not riprapped.
B. Quiet title, ejectment and back rent in the following boundary disputes which have resulted from the river's change in course:

- #28 - East one-third of lot 5, section 18.
- #16 - Northeast portion of lot 11, section 6.



- #10 - East one-half of lot 11, section 7.

- #12 - East two-thirds of entire allotment has become
, part of riverbed and wash, possibly due to dike

installed by county upstream.

- #13 - Ownership of river wash, lot 12, section 17.

- #20 - West bank of river adjoining lots 2 & 9,
section 6.

- #27 - East bank of river, lot 2, section 8.

7. Whatcom County's Invalid Acquisition of Abandonned Railroad
Right-Of-Way:
Quiet title and damages for adverse use of abandonned 
railroad right-of-way on Homestead #20.

8 • Investigate the Manner In Which the Following Parcels
Were Alienated:

A. Cancellation of School George homestead in section 33,
T4 0N, R4E;

B. Cancellation of Jasper Scamalan homestead in section 
32, T40N, R4E;

C. Acquisition of fee patent of Charley Lewiston homestead 
in section 29, T40N, R4E;

D. Acquisition of fee patent of George Oloogeus homestead 
in section 31, T40N, R4E.

9. Investigate Non-Indian Claim to Parcel Adjoining Homestead
Number 21 :
Lots 2 and 9, section 6, T38N, R5E is a parcel owned by a 
non-Indian which tribal members believe may once have been 
part of Homestead #21.

10. Illegal Tax Foreclosures and Forced Sales by State Welfare
Officials:

Investigate the possibility of instances of loss of trust 
land due to illegal county action. One example involves 
homestead #30, ten acres of which were retained for the 
Indian owner's widow after the rest had been sold, but was 
subsequently lost due to potentially illegal tax sale.

I hope that you will utilize this list in your effort to persuade 
Congress that meeting the 28 USC §2415 deadline is an infeasible
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task and that, as applied to Indian claims, it should be amended.

Sincerely,

Emily Mansfield vJAttorney at Law

EMsjpj
enc:
cc: Sharon Thompson

Milton Williams
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Z SIM PSO N  COX
L J CO X.  JR .
AL FR EO S COX  
STEPHEN L. COX

LORN A E LOCKWOOD  
OF COUNSEL

C O X  AX 11 C O X
A TT O R N E Y S  AT LAW 

S U IT E  3 0 0 ,  L U H R S  T O W E R  

P h o e n i x , A r iz o n a  0 5 0 0 3

Te l e p h o n e  2 5 4 - 7 2 0 3

April 30, 1977

Senator James Abourezk, Chairman 
Select Committee on Indian Affairs 
Room 3158 HOB 2
2d and D Street SW 
Washington, D. C. 20515
Re: Statute of Limitation barring trustee's

recovery for Indians.
Dear Senator Abourezk:
Public Law 89-505 (28 U.S.C. §2415) became law without 
clearing Congressional committees dealing primarily with 
Indian affairs. Neither the Indians nor even the Bureau 
of Indian Affairs became aware of the limitations until 
1971, shortly before the statute was to run in 1972. On 
August 24, 1971, the acting Associate Solicitor for Indian 
Affairs notified the Commissioner of Indian Affairs that 
the statute had been adopted July 18, 1966, and that Indians 
should be notified.
Notice to recognized tribes brought demands for actions by 
the United States as trustee. For example, on December 6, 
1971, Gila River Indian Community notified the Bureau of 
Indian Affairs:

The State of Arizona obtained rights-of-way 
and constructed Interstate Highway No. 10 across 
the Gila River Reservation from Sec. 5, T 2 S, R 
4 E, to Sec. 9, T 5 S, R 6 E, G&SRB&M. Except 
for interchanges at the Maricopa Road, Riggs Road,
Casa Blanca Road, and Highway No. 187, Interstate 
Highway 10 cut off ingress to and egress from the 
tribal and allotted lands on both sides of the 
freeway over then-existing Indian trails and roads. 
Rights-of-way on section lines established prior 
to granting the right-of-way for 1-10 were cut off.
Many parcels of tribal and allotted land were left 
completely landlocked by the construction of 1-10.
We believe the records of the Bureau of Indian 
Affairs show the roads, trails and rights-of-way 
so cut off and show the lands which were affected 
thereby. Actions against the State of Arizona for 
talking of these rights-of-way and damages to the 
property affected should be instituted immediately.
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Arid, irrigable lands on the Gila River Indian Reservation are being deprived of the use of water from the Gila River by upstream lands and uses under color of water rights which are junior and inferior to those of the lands on the Gila River Indian Reser­vation. Action should be instituted for damages for the value of the water so used.
Arid, irrigable lands on the Gila River Indian Reservation are being deprived of the use of water from the Salt River by upstream lands and uses under color of water rights which are junior and inferior to those of the lands on the Gila River Indian Reservation. Action should be instituted for damages for the value of the water so used.

Prior to and during the sovereignty of Spain and Mexico the Pima-Maricopa Indians owned all of the Gila and Salt River valleys in central Arizona and irrigated their lands with waters from these rivers. Spain and Mexico recognized the property rights of these Indians to the land and water.At the time of and prior to American sovereignty the Pima Indians were irrigating 50-60,000 acres with waters of the Gila River and its tributaries. The confederated Maricopa Indians downstream to the west were also irrigating large areas. The United States acknowledged that it was obligated under the Treaty of Guadalupe Hidalgo and the Gadsden Treaty to protect these property rights. Present reservations are but a small part of Pima-Maricopa land at the beginning of American sovereignty and were set aside to protect against non-Indian encroachment and to assure continued successful agriculture based economy. These Indians reserved to them­selves all of the water necessary to irrigate fully all of the practicably arable reserved land. In our opinion these Indian rights are even prior to the rights reserved by the United States when it set aside the Gila River Indian Reser­vation.
Damages which the Pima-Maricopa people on the Gila River Indian Reservation have suffered, and are continuing to suffer due to wrongful upstream uses of water, were foregold by United States agent Sylvester Mowry in his December 26, 1859, letter to the Commissioner of Indian Affairs:
[A]ny extensive cultivation above the Indian fields will cause trouble about the water for irrigation ....

Department of the Interior records' from 186 8 to date are replete with studies, reports and promises of action on causes of action arising from wrongful use by others of water righty fully belonging to Pima-Maricopa Indians. Department of Justice records show studies, reports and promises of protection with­out any follow-through, i.e., see Department of Justice file No. 469-03, History of Litigation, by E. T. Burke.
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Representatives of Gila River Indian Community, after numerous 
conferences with personnels of Interior and Justice Departments, 
were informed orally that complaints had been prepared and the 
Department of Justice would file actions immediately if author­
ized to do so by the Interior Solicitor. The Interior Solicitor 
wrote authorizing and requesting such actions conditioned upon 
Congress not passing legislation then before it to extend the 
statute of limitations. Congress passed and the President signed 
the legislation. The Solicitor's authority and request was 
automatically withdrawn before the letter was delivered to the 
Department of Justice. The actions have not been filed to date.

For more than 100 years Pima-Maricopa Indians orally, by letters 
and formal resolutions have urged the United States as trustee to 
bring actions to obtain judicial relief for damages, injunctive 
relief and other remedies necessary for the Indians to re-estab­
lish their agriculture based economy.

In our opinion failures of the government in the past to take 
indicated actions and the present continued failure to act is 
costing Gila River Indian Community and its members in excess 
of $146,600.00 per day. Similar losses are faced by other 
Indians throughout the United States.

We urge Congress to protect Indian rights by amending 28 U.S.C. 
2415 to allow reasonable additional time for the United States 
to bring actions for and on behalf of Indians. In our opinion 
the enclosed suggested amendments would accomplish this and 
would also encourage the Interior and Justice Departments to 
fulfill trust obligations of the United States to the Indians.
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JUDIC IARY—PRO CED URE  28 § 2415
ft 24in. Tim e fo r com menci ng net Ions br ou gh t by tho United  Sta tes(a ) Subje ct to tho  provis ion s of sec tion 2416 of th is  titl e, and exc ept  as oth erw ise  provided by Con gres s, eve ry act ion  for money dam ages brough t by th e Uni ted Stat es  or an off ice r or age ncy  there of  which  Is fou nded upon any cont ract  express or  imp lied  In law  or fac t, shall  bo ba rre d unles s the  com pla int  Is filed wi thin six yea rs af te r the rig ht  of ac tion accru es or -wi thin one year  af te r fina l dec isio ns hav e been ron dered In app licabl e ad min is tra tiv e pro ceedi ngs req uired by co nt ract  or  by law,  wh icheve r Is la te r:  Provided, Th at In the eve nt of la te r pa rt ia l pay ment or  writ ten acknowledg ment of deb t, the rig ht  of ac tion sh al l be deemed to acc rue  aga in at  the tim e of each  such paym en t or  ack nowledgm ent: Providedfur the r. Th at an  act ion  for money damag es br ou gh t by th e'U ni te d States  . . . , , iifor  or on beh alf  of a reco gnized tr ib e,  band or  gro up  of American In d ia n s ^ . fsha ll not be ba rre d unl ess  the complaint  Is filed  more than  six yearsand nin ety  days af te r tho rig ht  of ac tion acc rue d:—Prvi idwt~fni th t i , That act ion—f o r - d a m a g e a - w i r t e t r  accrued —on- th e -  iL a. to -o X -c u a r t  men L&X th is XcV In aeeo rdaace -with subsec tion- ( g )—bro ught- -by  the UnUad.Staton Xor-o r  on be hal f oX-a- rccoR Hlt cd t rtbe. ba nd.  or g TQu p of A m erican-irMW Mva^oF-oo-l^valX^oX-an-lndlvUioai-lodlan-wlvoae laod-ln -hrld -fn -true t- or-ro»4r4ctrd-»tftUHh *i»ali_not-bc-bar-T4Ml-4»i>J^*^-tho-compiMot-l»-fHr4-moM

ymtr a  nf l r r  w U n it! h a f tn -rftn il e re il  In  a p p l l r a ld o- ndm l nla t ro ttvepcoceed lngs-^O Quired-by- eontrat t  or  by  law . w hic heve r ts late* .(b ) Su bje ct to the pro visions  of sec tion 2416 of th is  tit le , and  except as otherw lso  provid ed by Congress,  eve ry action for  money dam ages bro ug ht  by the United Sta tes or  an  of fic er or agen cy there of  which la foun ded  upon a to rt  sha ll bo ba rred  unles s the  comp laint Is filed within  th ree yea rs af te r the rig ht  of ac tion fi rs t accru es:  Provided, Tha t an ac­tion  to rec over dam ages resu lting  from  a tre spass on Innds  of th e Uni ted Stat es ; an action to recover damag es  resu lting  from fir e to suc h lan ds; an action to rec over for  div ers ion  of money paid  un der a gr an t program; and an act ion  for  conver sion of prop er ty  of the United  Sta tes may be bro ug ht  within  bIx yea rs af te r th e righ t of act ion  acc rues, exc ept  th at__ _ actions for  or on beh alf  of a recognized tribe , band or  gro up  ofAmerican IndlanT? Inc lud ing  actio ns  re la tin g to al lo tte d trust  or  restr lc t-i "VA ) e d  l n d , f t n  lands, may be br ou gh t wi thin six yea rs and  nin ety  day s af te rt'CV'C '_ _ ik -  rl vht nf ir tl A n  QArruoi Av roaL  Hint t - - u  n-Hn na  fn r n r --- tiA.tr Jl fUthe rig ht  of ac tion accru es , cxcnpVd cn co gn lie d- tH W - han d, i
-ac tio ns for or on- be ha lf  UfT

ac tions
tUrMuaVTnrHftn-vrhoso land -hr -he bl- ln t re a to c  reaix ictod-i

(c) No thing he rei n shal l be deemed to lim it the tim e for  bri ng ing an act ion  to es tab lish the tit le  to, or  righ t of possession of, real  or  per son al pro per ty.
(d ) Subjec t to tho  pro vis ions of sec tion  2416 of th is  tit le  and  except as oth erw ise  provided by Congress,  eve ry act ion  fo r the recovery  of money erron eou sly  paid to or on beh alf  of any civilia n employee of any  agen cy of the Uni ted Stat es  or  to or  on be ha lf of any  member or de pendent of any  member of tho unifo rm ed  servic es of the United Sta tes , Inc ident to the em ­ployment  or services of such  emplo yee  or  member, Bhall be ba rred  unless th e comp laint Is filed wi thin six yea rs af te r the righ t of ac tion acc rues: Provided , Tha t In the evon t of la to r pa rti al  paym ent or writ ten acknow l­edg ment of debt,  the righ t of ac tio n sh al l bo d eem ed to accruo again a t the  tlmo of each such pay ment or ack nowledg me nt.(o) In tho  even t th at  any action to  which thi s sec tion  app lies Is timely  brough t and Is th er ea fter  dismis sed  wi thou t pre jud ice , tho action may bo recommenced wi thi n one  y?arB al te r 6uch dismis sal , rega rdl ess of wh ethe r the action would otherw ise  then  be ba rred  by thi s sec tion . In auy act ion  so recommenced the de fend an t sha ll not  be ba rre d from Int erp osing any claim  which would not  have b een  ba rred  In tho or igi na l actio n.(f ) Tho provis ion s of thi s sec tion shal l no t pre ve nt  tho as se rtion , In an act ion  ag ains t th e United  Sta tes or  an of fic er or agency  thereo f, of any 
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28 §2415  JUDICIARY—PROCEDURE
Note I
cla im  of Iho United  States or  nn off ic e r or  agency thereo f agains t an op­
pos ing pa rty,  n c o-pa rty , or  a th ir d  pa rty th a t arises ou t of  the tra ns ac tio n 
o r occ urrence th at la the su bjec t m at te r of  the  opposing pa rty's claim. A 
claim of  iho Un ited Stntc s or  an of fice r or  agency thereo f th at docs no t 
arlso ou t of  the tra ns ac tio n o r occurrenco th at Is tho subje ct  m at te r of 
the  opp osing pa rty's cla im  may . I f  tlm c- ba rrcd , bo asserted on ly  by way  
of of fset  and  may be allow ed  In an am ou nt  no t to  exceed the am ou nt  of  
the opp osing pa rty's recovery .

(g ) An y ri g h t of  ac tion su bjec t to tho prov is ion s of  th is  sectio n wh ich 
acc rued p ri o r to the  (Into  of  enac tmen t of  th is  Act  sh al l, fo r purposes  of 
th is  sec tion, bo deemed to have acc rued on tho da te of enac tmen t of  Hila  

Ai-t; Provided, That any right of action for or on 
behalf of a recognized tribe, band or group of 
American Indians or individual members thereof 
which accrued prior to July 18, 1977, shall, for 
the purposes of this section, be deemed to have 
accrued on July 18, 1977.
(h ) Not hing  In th is  Act  sh al l ap ply to actions br ou gh t unde r the  In ­

te rn al  Revenue  Code or Incide ntal  tu  the  co lle ct ion of taxes Imposed by 
the Un ite d States.

(i) Nothing in this Act shall impose any limitation 
on any action brought be a recognized tribe, band 
or group of American Indians.

(j) Each right of action on which action may be 
properly brought by the United States for or on 
behalf of a recognized tribe, band or group of 
American Indians shall be reported by the Secretary 
of the Interior on or before December 31, 1977, and 
annually thereafter to such tribe, band or group, 
to the Attorney General and to Congress.

(k) On or before January 31, 1978, and annually 
thereafter the Attorney General shall report to 
each recognized tribe, band or group of American 
Indians, to the Secretary of the Interior and to 
Congress as to actions taken and progress in actions 
for or on behalf of such recognized tribe, band or 
group of American Indians.
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NEW YORK IROQUOIS CONFERENCE, INC
"Native Americans fo r Unity an d In vol vem ent "

P. O. Box 280  • Ellico tt Stat ion  • Buffalo, New York 14205

A p r i l  2 9 , 19 77

H onora b le  Ja m es  Abo ur ez k
C hai rm an, S e n a te  Tem po ra ry  S e l e c t  C om m it te e on  In d ia n  A f f a i r s
Sec ond and D S t r e e t s ,  S . W.
Room 31 58
W ash in g to n , D. C. 2051 5

D ea r S i r :  Re:  H. R. 5023

The g e n e r a l  m em ber sh ip  o f  th e  New York I r o q u o is  C o n fe re n ce  an d  i t s  B oar d  o f  D i r e c to r s  — by t h i s  l e t t e r  —  w is h  t o  s u b m it  t h e i r  s u p p o r t f o r  th e  im m edia te  c o n s id e r a t io n  o f  H .P . 50 23  and  i t s  p a s s a g e  th ro u g h  th e  C o n g re ss  o f  th e  U n it e d  S t a t e s .

H.R . 50 23  w ould  ame nd th e  s t a t u t e  o f  l i m i t a t i o n s  i n  s e c t i o n  24 15  o f  t i t l e  28 , U .S .C . , by  p r o v id in g  an  e x te n s io n  o f  t e n  y e a r s  on  In d ia n  C la im s. R ig h t now th e  d e a d l in e  i s  J u ly  18 , 1977, f o r  th e  f i l i n g  o f  l a w s u i t s  by  th e  F e d e ra l Gov er nm en t on  b e h a l f  o f  In d ia n  g o v ern m en ts  and  i n d iv id u a l s  f o r  m o n e ta ry  c la im s  a r i s i n g  b e f o r e  J u ly  18 , 19 66 .

The D ep art m en t o f  I n t e r i o r  i s  no w her e n e a r  c o m p le ti o n  o f  i t s  p r o c e s s  o f  i d e n t i f i c a t i o n ,  i n v e s t i g a t i o n ,  and  e v a l u a t i o n  o f  som e 70 0 In d ia n  C la im s.

N a ti v e  A m eri cans th ro u g h o u t th e  c o u n tr y  have  b een  p a t i e n t  f o r  man y y e a r s  a w a it in g  ju dgm ent on  t h e i r  la n d  c la im s . H er e in  New York S t a t e  th e r e  a re  t h r e e  (3 ) su ch  c a s e s  p e n d in g  — on e f o r  th e  C ay ugas,  one f o r  th e  S t .  R eg is  Mo haw ks,  and on e f o r  th e  O n e id as .

The New Yor k I r o q u o is  C o n fe re n ce  m em ber sh ip  s u p p o r ts  su ch  l e g i s l a t i o n  on  b e h a l f  o f  a l l  N a ti v e  A m er ic an  p e o p le  t h a t  a re  a f f e c t e d  by  th e s e  p e n d in g  c la im s . To le a v e  t h e s e  c la im s  u n s e t t l e d  w ould  b e  a s  g r e a t  a  w ro n g d o in g  as th e  l o s s  s u f f e r e d  when o u r  a n c e s to r s  o r i g i n a l l y  l o s t  t h e i r  la n d s !

S in c e r e ly  y o u rs

B.  M ar le ne Jo h n so n
C hai rm an , B oar d o f  D i r e c to r s

B M J/ ts

c c : A l l  B oar d  Mem bers
A l l  New Yo rk  I r o q u o ia n  T r ib a l  L e a d e rs
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The Houma Alliance, Inc.
Rt. 6,Box 88 B
Houma, Louisiana 70360May 12,1977

James Abourezk
Senate Temporary Select Committee on Indian Affairs 
Second and D Streets, S.W., room 3158 
Washington, D.C. 20515
Dear Senator Abourezk,

As a governing body for the Houma Indians of 
Southeastern Louisiana it has come to the attention of 
the Houma Alliance Inc. that on July 18,1977 the statute 
of limitations provisions in section 2415 of title 28, 
U.S.C. involving the filing of lawsuits by the United 
States on behalf of Indian governments and individual 
Indians for monetary claims arising before July 18,1966 
will expire. We are writing in support of HR5023 and 
S. 1377 which would extend the outside filing date for 
ten years.

The Houma Indians have been isolated in the southern­
most reaches of Louisiana for years. Having only received 
State recognition in 1974 we are still in the beginning 
processes of organizing to define needs and identify 
possible claims. Because public education was denied 
to us for so long we have for the most part remained 
in a low economic position. Without the ten year extension 
it would be extremely difficult, if not impossible, for 
the Houma Indians to pursue our rights as Indians in the 
United States.

On behalf of the Houmas and all other Indian tribes 
we strongly urge you to take direct and favorable action 
in support of this legislation HR 5023 and S. 1377 before 
the statute of limitations expires.

Thank you for your continued interest.

Howard Dion, Chairman
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SM AL L TRIBES O RG ANIZ ATIO N o f WESTERN W ASHIN G TO N

P. O. Box 578 /Sumner,  Washington  98390/(206) 593-2894 
May 18, 1977

Mr, Tony Strong 
Senate Select Committee 
on Indian Affairs 

U. S. Senate
Washington, D.C. 20202

Re: Expiration of the Statute of Limitations contained in28 USC §2STS
Dear Tony:
The Chairperson of the Lower Elwha Tribe, Patti Elofsen, recently contacted me and requested assistance in drafting testimony of the Lower Elwha Tribe to be used in hearings concerning an exten­sion of the above statute of limitations. I am currently research­ing such testimony. The purpose of this letter is to express a broader concern.
Last summer our legal program expanded and assigned attorneys to individual tribes to provide a broader spectrum of legal services to the member tribal governments of STOWW. This program got fully underway by mid-fall and during the late fall and early winter of 1976 we began to be concerned that various client tribes, and their members, might have claims which are subject to the July 18, 1977 deadline. Some tribes, those which are most completely organized or which are not otherwise preoccupied with myriad problems re­lated to treaty fishing rights, have been able to research and identify possible claims. Other tribes have begun to expend con­siderable time and effort in researching their claims but at the present have not completed the process. If the situation continues in its present undecided state through July 18, there will be many adverse consequences:

1. There are a considerable number of Indian tribes inWestern Washington and a fairly large portion of these are our client tribes. Many of these tribes are as of yet unrecognized; of those that are recognized many have only recently begun to achieve the sort of organization necessary to sort out treaty rights and other claims which have accumulated after more than a century of neglect on the part of the federal government. It appears that there may well be several claims within each tribe which must, in the interests of trust responsibility and of justice and legal advocacy, be prosecuted. When the statute was

f
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last extended the Bureau of Indian Affairs was to have take' 
action to identify these sorts of claims. For one reason 
or another the Bureau's approach has been disconcertingly 
passive and I understand that our area office is submitting 
very few claims for Justice Department review. It appears 
the Department of Interior has done little more than send 
written inquiries to tribes asking whether they have any 
claims which they wish to have litigated. This is un­
realistic, considering the lack of ability of many tribes to 
perform the necessary legal and factual investigations. I 
think the result will be a minor scandal. In many cases 
land which is still owned by the United States and money 
which has never been paid for the exploitation of trust 
assets may be rendered unrecoverable if this statute expires

2. Apparently Congress extended the statute the last time at 
the eleventh hour. If this occurs again, a considerable 
portion of all attorney time available to client tribes 
will be totally consumed in attempting to identify, re­
search and prepare a long list of law suits by July 18.
If the statute is then extended, a considerable amount of 
time will have been wasted. Fear of this flood of liti­
gation is not an argument for letting the statute run, 
since extension would allow the elimination of unfounded 
claims and the negotiated settlement of many others.

3. A great number of suits will probably be filed in the North­
west as well as in other areas. This in itself will of 
course place a heavy burden on local federal courts, espe­
cially the already overworked district courts, in Washington 
The fact that many of these suits might otherwise be 
settled without being filed and the fact that many of
them will be hastily forced into the pre-trial process will 
increase this burden.

4. As tribal and individual claims are investigated, in many 
instances for the first time--but at the last minute--it 
becomes increasingly apparent that there has been a serious 
breach of trust responsibility too extreme to be excused as 
discretionary. To the extent that tribal and individual 
trust rights are lost because the Bureau has failed to act 
and to the extent that Justice Department and Interior De­
partment lawyers have not engaged in vigorous advocacy, the 
Indian people involved certainly have a cause of action 
against their trustee.
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5. Some examples: During the depression, and perhaps at other times, Indian homesteads and allotments which were held in trust by the United States seem to have been sold for taxes after State court proceedings; this is, of course, illegal.At other times individual and tribal land and water rights were improperly taken, sold or otherwise interfered with without any action on the part of the trustee. For in­stance, there is some indication that large stands of timber were cut without compensation being paid. Other types of claims are being researched.
There are, of course, other injustices inherent in the present situ­ation. I think that if the statute is allowed to expire, it will be perpetuating the violation of human righs and the atmosphere of injustice already too prevalent throughout the history of the federal government's dealings with Indian people.
During the years since the last extension of this statute, affected tribes and individuals have not been inactive. On the contrary, they have been quite active in seeking and obtaining federal recog­nition, in litigating and exercising treaty fishing rights and other treaty rights, and in developing strong and viable tribal governments. They should not be penalized for delays on the part of the federal government. I am enclosing various items of corre­spondence for your use.

Sincerely yours,

Russell Busch 'Managing AttorneySTOWW Legal Affairs Department
RB:jc
Enclosures
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W IC H IT A  ST ATE U N IV E R S IT Y

INDIAN AMERICAN ' 
STUDENT ASSOCIATION

WIC HITA. KANSAS 67 20 8 
PHO NE 316 /  689 -371 5

May 2 3 , 197 7

D ea r S i r ,

As r e p r e s e n t a t i v e s  o f  th e  In d ia n  A m er ic an  S tu d e n t A s s o c ia t io n ,  
we u rg e  th e  p a s s a g e  o f  HR 50 23. T h is  e x te n s io n  o f  th e  f i l i n g  d a te  
i s  im p e r a t iv e , in  o u r  m in d s , a s  th e  minim um am ou nt  o f  ti m e n ee d ed .

Many I n d ia n  p e o p le  a r e  un aw ar e o f  t h i s  s t a t u t e  o f  l i m i t a t i o n  
an d ca n o n ly  s u f f e r  f u r t h e r  i f  i t  i s  n o t e x te n d e d . We t r u s t  y o u r 
c o n s id e r a t io n  w i l l  r e f l e c t  th e  w i l l  o f  th e  N a ti v e  P e o p le s  o f  t h i s  
c o u n t r y .

P e a c e ,

I n d ia n  A m er ic an  S tu d e n t A ss oc

Ch uck Love

C a ro l W hit e

CL; cw
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WAYS AN D MEANS

Congress of tfje United S ta te s 
%ou&t of Mepresentat itoesf 

IBasfjington, D.<£. 20515

May 1 7 , 1977

H on or ab le  JameA, Ab ou rezk
Ch air man
S e le c t  Co mm itte<kon In d ia n  A f f a ir s  
House  O ff ic e  B u il d in g , Annex #2 
Room 3158
W as hin gto n, TKy. 205 15

De ar  Sef

o< er tt h a t  you i n s e r t  in  th e  re c o rd  
1377 my su p p o rt  o f  an  e x te n s io n

T h is  is  to  re qu es  
ffo m th e  h e a r in g s  on S.
o r \ th e  ti m e f o r  comm enc ing  a c t io n s  oh-b eta  In d ia n  t r i b e ,  ba nd  o r  g ro u p . x 'I >«'•’

You may o r  may n o t be  aw are t h a t  th e r e  i s  a r a th e r  s u b s ta n t i a l  la n d  c la im  b e in g  m ad e' \ln my C o n g re ss io n a l D i s t r i c t  in  South  C a ro li n a  by th e  tfa tawba  In d ia n s . I  u n d e rs ta n d  i t  to  be  th e  t h i r d  l a r g e s t  c la im  on th e  Eas t, C o a st.  We a re  c u r r e n t ly  en ga ge d in  am ic ab le  n e g o ti a -r f , t io n s  an d an  ou t o f  c o u r t s e tt le m e n t i s  a n t i c ip a te d .  . Ho we ver, sh ould  th e  s t a t u t e  o f  l im i ta t io n s  on In d ia n  c la im s n o t be  ex te nded  a re a so n a b le  le n g th  o f  t im e , j th e  Cataw ba s may ha ve  no  re c o u rs e  b u t to  se ek  a c o u r t s e t t l e ­m en t.  T h e re fo re , in  o u r c a s e , an  e x te n s io n  o f  th e  J u ly  lo th  d e a d li n e  i s  nee de d and I  wo uld a p p re c ia te  your n o ti n g  my s tr o n g  su p p o rt  o f  S.  13 77 .
Tha nk in g you fo r  your c o n s id e r a t io n ,  I  am

S in c e r e ly .y o u r s ,

ven 'H o ll and

KH:tw

O
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