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LEGAL SERVICES CORPORATION ACT AMENDMENTS OF
1977

MONDAY, APRIL 25, 1977

U.S. SENATE,
SUBCOMMITTEE ON EMPLOYMENT,
Poverry, aAND MiGraTory LABOR,
Coarrree o8N HuMaN RESOURCES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:15 a.m. in room
4232, Dirksen Senate Office Building, Senator Gaylord Nelson (Chair-
man of the Subcommittee), presiding.

Present : Senators Nelson, Javits, and Hatch.

OPENING STATEMENT OF SENATOR NELSON

Senator Nerson. Today the Senate Subcommittee on Employment,
Poverty, and Migratory Labor begins the first day of hearings on
S. 1303, the Legal Services Corporation Act Amendments of 1977.

S. 1303 was introduced on April 17, 1977, by a bipartisan coalition
of Senators including myself, Senators Kennedy, Cranston, Javits,
Williams, Stafford, Riegle, and Hathaway. The bill establishes a $225
million authorization of appropriations for fiscal year 1978 and a
“such sums as may be necessary” authorization of appropriations for
each of the succeeding four fiscal years. Amendments to modify,
clarify, and improve the Legal Services Corporation Act of 1974 are
also included in this bill.

The provision of federally funded, free legal services to the poor
began 1 1965. These efforts were originally administered by the
Oflice of Economic Opportunity and later by the Community Services
Administration. Then in 1974, after a long and arduous legislative
battle, legislation was enacted and signed into law creating the
Legal Services Clorporation as an independent corporation, not con-
trolled by the executive branch of Government and accountable
directly to the Congress. This status was intended to insulate the
Corporation from control by any political party or individual.

The Corporation, located in Washington, D.C., is responsible for
the administration of some 300 legal services programs in nearly 700
offices in all 50 States and Puerto Rico, the Virgin Islands, and
Micronesia. 3,000 staff attorneys and 1,300 paralegals staff these pro-
grams. Altogether, they currently handle 1.25 million civil problems
per year. Most of these legal problems fall into one of four broad cate-
gories: family law, housing law, administrative benefits, or consumer
law. Eighty-five percent of the cases are resolved through negotiation,
consultation, and other out-of-court mechanisms. About 15 percent
are actually litigated.

[A copy of the bill S. 1303 follows:]

(1)
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IN THE SENATE OF THE UNITED STATES

Armr 19 (legislative day, Fesruary 21), 1977
Mr. Newsox (for himself, Mr. Kexxeny, Mr. Craxsron, Mr. WiLLians, )

. STaFroRD) introduced the folle

A BILL

To amend the Legal Services Corporation Act to provide au-
thorization of appropriations for additional fiscal years, and

for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SHORT TITLE

Secr1ox 1. This Aet may be cited as the “Legal Serv-
ices Corporation Act Amendments of 1977".
FINANCING
Sec. 2. (a) Section 1010(a) of the Legal Services
Corporation Act (42 U.S.C. 2996i(a)) is amended by
striking out “and” in the first sentence thereof and insert-
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(b) Bection 1007 (e) of the Legal Services Corpora-

tion Aet (42 U.B.C. 2996f (¢)) is amended by striking

out “and which includes at least one individual eligible to

receive legal assistance under this title.” and inserting in lieu
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thereof “and at least one-third of which consists of persons

who are, when selected, eligible clients who may be repre-

sentatives of associations or organizations of eligible clients.”,
SUNSIIINE PROVISION

SEc. 4. Section 1004 (g) of the Legal Services Corpora-
tion (42 U.B.C. 2996e(g) ) is amended by striking out
all that follows “open” and inserting in lien thereof “and
shall be subject to the requirements and provisions of section
552B of ftitle 5, United States Code (relating to open
meetings) .”.

SUPPORT ASSISTANCE

SEc. 5. Paragraph (3) of section 1006 (a) of the Legal
Services Corporation Act (42 U.S.C. 2996e(a) (3)) is
amended by striking out “and not” and inserting in lien
thereof a comma and “or”.
POWERS, DUTIES, AND LIMITATIONS OF THE CORPORATION

AND RECIPIENTS

Sc. 6. (a) Seetion 1006 (b) (1) of the Legal Services
Corporation Act (42 U.S.C. 299Ge (b) (1) ) is amended by
inserting ““ ()" after “Src. 1006 (b) (1) ” and by adding
at the end thereof the following new paragraph:

“(B) No question of whether representation is au-
thorized under this title, or the rules, regulations, or guide-
lines promulgated pursuant to this title, shall be considered

in any proceeding in which a person is represented by a
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recipient or an employee of a recipient. Such questions may
be referred to the Corporation for such disposition as the
Corporation deems necessary.”’.

(b) Section 1006 (d) of the Legal Services Corporation
Act (42 U.S.C. 2996e (d) ) is amended by adding at the end
thereof the following new paragraph:

“(6) Attorneys employed by a recipient shall be ap-
pointed to provide legal assistance without reasonable com-
pensation only when such appointment is made pursuant to a
statute, rule, or preatice applied generally to attorneys
practicing in the court where the appointment is made.”.

ACTIVITIES OF STAFF ATTORNEYS

Sec. 7. (a) Paragraph (2) of section 1006 (¢) of the
Legal Services Corporation Act (42 1.S.C. 299Ge (e) (2))
is amended by inserting “and staff attorneys” immediately
alter “Corporation”™.

(b) Section 1007 (a) (6) of the Legal Services Cor-

poration Act (42 U.S.C. 2996f (a) (6)) is amended by

striking out the matter following clause (C).
ASSISTANCE CRITERTA
SEC. 8. (a) Paragraph (2) (B) (iv) of section 1007
(a) of the Legal Services Corporation Act (42 U.S.C.
2096f (a) (2) (B) (iv)) is amended to read as follows:
“(iv) such other factors as relate to financial in-

ability to afford legal assistance, which shall include
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(2) Section IHl'lH(r) of the Legal Service (':rl'|r-;l‘:1iiu:1
Act (42 U.S.C. 2996g (¢)) is amended by adding at the
end thereof the following new sentence: “Such report shall
include a deseription of services provided pursuant to the
special consideration required in seetion 1007 (a) (2) ()
(1) and (iii).".

(¢) Paragraph (5) (A) of section 1007 (a) of the
Leoal Serviees Corporation Act (42 U.S.C. 2996f (a) (5)
(A)) is amended to read as follows:

“(A) representation by an attorney (or a recipient
employee supervised by such an attorney) for any
eligible client is necessary to the provision of legal
advice and representation with respect to such client’s
legal rights and responsibilities (which shall not be con-
strued to permit an attorney or a recipient employee
to solicit a elient, in violation of professional responsi-
bilities, for the purpose of making such representation
‘Il"l.-?h”ili":l cor”

(d) Paragraph (8) of section 1007 (a) of the Legal

Services Corporation  Act (42 UB.C, 2996f (a) (8) is

amended by striking out all after “title’” and inserting in liey
thereof a semicolon.
LIMITATION ON USE OF FUNDS
PEC. 9. (a) Seetion 1007 (h) (1) of the Legal Services
Corporation Act (42 U.8.C, 29061 (b) (1)) is amended to

read as follows:
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(1) to ]n‘u\i:lt' (A) legal assistance (except in
accordance with guidelines promulgated by the Cor-
poration) with respect to any fec-generating  case
(which guidelines shall not preclude the provision of
leeal assistance in cases in which a client seeks only
statutory benefits and appropriate private representa-
tion is not available) or in civil actions to persons who
have been convieted of a eriminal charge where the civil
action arises out of alleged acts or failures to act and the
action is bronght against an oflicer of the court or against
a law enforcement official for the purpose of challenging
the validity of the eriminal conviction, or (B) legal as-
sistance in any eriminal proceeding, except to provide
assistance to a person chareed with an offense involving
hunting. fishing, “'JIIJ[E.I“_'_:‘ or cathering fruits of the land,
when  the lll'i:n-ill;l] defense asserted mvolves I'.u'.:'!.ih
:n‘i«ing‘ from a treaty with native Americans, or from a
statute or Executive order i‘\I:tF!“*]IhI}_{ such rights, or to
il persol 1'|1:||'u‘('{l with a misdemeanor (or its l'l|||-.|'\'<'i|-'ll.f]
or lesser offense in an Indian tribal court.”.

(h) Seetion 1007 (h) of the Legal Services Corpora-

fion Act (42 U.S.C. 2996f () (4) ) is amended by repeal-

ing paragraph (4).
(e) Section 1007 (h) (6) of the Legal Services Corpo-
ration Aet (42 v.8.0, :_1'_',gr|',|'{],] (6G)) is amended to read

HE rn”ll\\':-:
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“(6) to initiate the formation of any association,
federation, or similar enfity, except that tlis provision
shall not be construed {o In;'n]!]'lnil the provision of legal
assistance to eligible clients;”.

(d) Section 1007 (b) (9) of the Legal Services Corpo-
ration Aet (42 U.S.C. 2996f (b) (9) ) is amended to read
as follows:

“(9) to provide legal assistance with respect to
any proceeding or litigation arising out of desertion from
the Armed Forces of the United States where counsel
is available from the Departinent of Defense.”.

(e) Section 1007 (b) of the Legal Services Corpora-
tion Act (42 U.S.C. 29961 ();)) iz amended by redesignat-
ing paragraph (5) as paragraph (4), paragraph (6) (as
amended by subsection (e¢) of this section) as paragraph
(). paragraph (7) as paragraph (6), paragraph (8) as
paragraph (7), and paragraph (9) (as amended hy sub-
section (d) of this seetion) as paragraph (8).

MODEL I'ROJECTS

Sec. 10. The Legal Serviees Corporation Aect (42
U.8.0C. 2096f (g) ) is amended by adding alter section 1007
(¢) the following new subsection:

“{h) The Corporation may make orants or contraets

for the puipose of paying all or part of the cost of develop-

¢ o operating (or hoth) national, statewide, regional,
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county, eity, or community model projects which will expand
or improve the delivery of legal services to significant seg-
ments of the population of eligible clients with special dif-
ficulties of access to legal services or special legal problems,
including elderly persons, handicapped individaals, veterans,
native Americans, migrants or seasonal farmworkers, and
persons with limited English-speaking abilities. Not more
than 3 per centum of the sums appropriated under section
1010 (a) for any fiseal year shall be used for projects under
this section.”.
AUDITS AND RECORDKEEPING

Sec. 11. Paragraph (2) of section 1009 (b) of the
Legal Services Corporation Act (42 U.S.C. 2996h (b) (2))
is amended by striking out the period at the end of the last
sentence and inserting in lien thereof “throughout the period
heginning on the date such possession or custody commences
and ending three years after such date, but the General
Accounting Office may require the retention of such books,
accounts, financial records, reports, files, papers, or property
for a longer period under section 117 (b) of the Accounting
and Auditing Aet of 1950 (31 U.B.C. 67 (h)).”.

DECLABRATION OF PURPOSE
SEC. 12. Section 1001 of the Legal Services Corporation

Act (42 U.S.C. 2996) is amended by inserting before the

semicolon at the end of paragraph (3) “and assist in improv-
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ing opportunities for low-income persons consistent with the
purposes of this Act;”.
HEARING EXAMINERS

SEC. 13, Section 1011 (2) of the Legal Services Cor-
poration Act (42 U.S.C. 2996j) is amended by inserting
before the period at the end thereof a comma and the fol-
lowing: “and, when requested, such hearing shall be con-

ducted by an independent hearing examiner. Such hearing

shall be held prior to any final decision by the Corporation

to terminate financial assistance or suspend or deny funding.
Hearing examiners shall be appointed by the Corporation in
accordance with procedures established in regulations pro-
mulgated by the Corporation;”,

EFFECTIVE DATES

Skc. 14. (a) (1) The amendment made by section 2 (a)
of this Act shall be effective with respect to fiscal years
beginning after September 30, 1977.

(2) The amendment made by section 3 (b) of this Act
shall be effective three months after the first day of the
first calendar month following the date of enactment of this
Act.

(b) The amendments made by provisions of this Act
other than sections 2 (a) and 3 (b) shall be effective on the

date of enactment of this Act.
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Senator Nerson. Today it is our pleasure to welcome Mr. Thomas
Erlich, President of the Legal Services Corporation, Mr. E. Clinton
Bamberger, Jr., Executive Vice President of the Corporation and -
Ms. Alice Daniel, General Counsel to the Corporation as our first
panel of witnesses.

STATEMENT OF THOMAS EHRLICH, PRESIDENT, LEGAL SERVICES
CORPORATION; ACCOMPANIED BY ALICE DANIEL, GENERAL
COUNSEL; AND E. CLINTON BAMBURGER, EXECUTIVE VICE
PRESIDENT

Mr. Enrurcn. Thank you very much, Mr. Chairman.

E. Clinton Bamburger, the Executive Vice President of the Cor-
poration is also with me.

I have submitted a prepared statement and I am grateful that it
will be accepted for the record.

At this point I would like briefly to consider with you the current
state and the future needs for legal services to the poor and the provi-
stons of S. 1303, which would extend and amend the Legal Services
Corporation Act of 1974,

As you well know, Mr. Chairman, legal services for the poor are
essential both to the persons eligible for them and to our society as a
whole. They are essential to the provision of the basic necessities of
life and survival for 29 million women and men who live below
subsistence levels. They are the necessary means to insure that the
laws this Congress and other lawmakers adopt are implemented as
you intend.

They are needed to insure equal justice under law and they are
required because access to our legal system is an inherent right of
every single member of our society. We can hardly expect individuals
to live under and to respect the law unless they also have an oppor-
tunity to use it.

Those are the principles that the Congress proclaimed in the Legal
Services Corporation Act of 1974. An extension of the act will reflect
a continued commitment to those principles in the years ahead.

We have been in operation just 19 months. We began in October
1975. After years of controversy, Legal Services is now on a sound
footing. The period of experiment is over. Independence from parti-
san politics, a basic principle of Congress in establishing the Cor-
poration, has been firmly established.

One of the most important signs of this new atmosphere is the fact
that, for the first time in more than 5 years, we are extending legal
services to areas of the country where the poor have never had them
before. We are providing additional resources for existing programs
that have in the past been so seriously underfunded that the coverage
of their communities has been only theoretical.

The expansion we accomplished this year is the first step in our
short-term plan to provide minimum access to legal assistance for all
poor people, a goal we define as the equivalent of two lawyers for
each 10,000 poor people. The bare minimum nature of that goal is
underscored by the fact that for the population generally 14 lawyers
are available in private practice.
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Senator Nerson. What was that total number, two per 10,000%

Mr, Enruica. Two for 10,000 is the number that we seek for the
29 million women and men who are now below subsistence levels.

Senator Nerson. What does that total come to?

Mr. Enruicu. In terms of the numbers of lawyers throughout the
country, we now have

Senator Nerson. What is the total at two for 10,000 in 29 million?

Mr. Enrcicu. 5,800,

Senator Nerson. 5,8007

Mr. Enrvica. Yes. In other words, that is the number of lawyers
that we are seeking throughout the country to serve the poor.

Senator NeLson. What 1s the current number of lawyers?

Mr. Enrricu. The Corporation funds approximately 3,000 lawyers
throughout the country.

Senator Nerson. So yon are talking about 2,800 more?

Mr. Enrricu. Yes. I am also talking about paralegals and support
staff as well to help serve eligible clients in every way we can. We
use paralegals as well as lawyers to provide the service we seek.

Senator NerLson. Does the 5,800 figure include paralegals or is
that

Mr. Euruicu. No, that would just be for the lawyers, but they can
do the task of trying to provide service at the rate of two lawyers
for 10,000 only if they have the support staff that does include
paralegals,

I cited the figure of the number of attorneys in private practice,
both to indicate the bare minimum nature of the goal we seek and
also to underscore how important it is for us to involve private
lawyers in providing services pro bono as well as to use paralegals
and other support staff in order to reach the goal.

The funds we seek, $217.1 million in fiscal year 1978, will enable
us to take major steps toward the goal of minimum access, a goal we
will reach in fiscal year 1979, assuming adequate funding. We very
much hope that the Human Resources Committee will urge the Ap-
propriations Committee as you have the Budget Committee to support
our request.

We have, over the past year, demonstrated the capability to achieve
our minimum access plan if the funds are available. We have as-
sembled a first rate staff and developed a structure to administer the
Corporation to provide the necessary supervision and assistance for
legal services programs, and we have strengthened the regional
offices whose central role is to help programs improve services as well
as to monitor their performance.

We have begun a series of projects to increase the effectiveness of
legal services throughout the country, including a study of existing
staff attorney programs and alternative and supplemental methods
of delivering service. In accordance with the statutory mandate, we
have established 19 demonstration projects around the country to
experiment with judicare, prepaid plans, vouchers, and contracts with
private lawyers. Those projects are actually serving clients and will
also provide much needed information on delivery methods.

For the first time we will have a project reporting system to pro-
vide information on every single matter handled by each of the 315

90-086 O - 77 - 2
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legal services programs throughout the country. A good many other
activities sponsored by the Corporation are now going on through-
out the country. They are reviewed in some detail in our annual
report so let me, if I may now, turn specifically to the authorization
legislation and its provisions.

As you know, the Board of Directors of the Corporation unani-
mously supported five clarifying amendments to the statute. Over the
past year we found that the act works well. 1t works far better than
some might have expected. But there are improvements that, in our
judgment, should be made. We are pleased that all five of the amend-
ments we have recommended have been included in the proposed
legislation that is before the subcommittee.

Mr. Chairman, you also asked for comments on the other provi-
sions of the bill that is before the subcommittee. The Board of
Directors considered specifically three of those provisions at its last
meeting and a majority of the Board authorized Corporation support
for three changes in the act. The first is the amendment to section
1006(a) (3) that is included in section 5 of the bill. That amendment
would permit the Corporation to fund certain activities by grant or
contract when that is more effective than adding staff to carry ouf
activities within the Corporation.

A number of legal services programs, for example, now have the
capability to carry on training activities in local law and local pro-
cedure. The Corporation can’t duplicate those efforts within 50 dif-
ferent jurisdictions. We- would like to be able to provide the neces-
sary funds for the local programs to do it. Section 5 of the bill would
authorize just that and the Corporation supports that provision.

The second is the amendment to section 1010(c) that would elimi-
nate restrictions on the use of private grants to programs funded by
the Corporation. Under the amendment, which is section 2(b) in the
present bill, private donations will be treated exactly the same as
those from public sources. Persons who can’t afford a lawyer ought
to be in exactly the same position to have full representation as fee-
paying clients. In our judgment, there shouldn’t be any more rest ric-
tions on the manner in which private funds, as opposed to public
funds, are used to increase access to justice, and that is the intent of
that provision.

The third change specifically endorsed by the board would delete
sections 1007(b) (7) through (9) to eliminate three prohibitions
against representation of eligible clients in proceedings or litigation.
In our view and in the view of the majority of the board, there is no
greater justification for imposing nationwide rest rictions on repre-
sentation in these areas than there is in other matters affecting low
income people.

Senator Nerson. You are recommending the elimination of those
three? Busing, abortion, and——

Mr. Eurcicr. And Seleetive Service. Yes, we are.

Senator Nerson. That is just about a moot question now, anyway.

Mr. Enrcicr. The Selective Service, you mean

Senator Nerson. Yes.

Mr. Enrrica. It has been in the past. Whether as a result of any
of the ammesty efforts by this administration there will be changes
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in that situation is still unclear, but certainly up to now it has not
been a significant issue for legal services programs.

Senator Nersoy. And the busing question?

Mr. Enrvicn. There are a number of places in the country where
elementary and secondary school education desegregation cases can-
not be brought because there are no lawyers to bring them. Legal
services lawyers, of course, cannot——

Senator Nerson. They have been brought over the years by
NAACP, or something else. What historical ecase. or what case cur-
rently exists in which there is nobody to bring the case? T asked the
representatives in NAACP that question a couple of years ago. What
is the problem in representing individual rights that is not taken
care of either by the Justice Department, or some other group, or
a private suit, or NAACP, or whatever?

Mr. Enruicu. The problem, of course, is not busing. It is desegre-
gation and the problem does exist in some areas of the country. In
some areas of the country there is no counsel available to bring those
cases.

Senator Nerson. What areas are those ?

Mr. Engrricu. The South is, by all odds, the area where we have
found, most frequently, the claim made and it seems to us, with
real justification. But the problem is not exclusively in the South,
Throughout the country there are schools that are nof desegregated
that should be under the Constitution. There is no counsel available
to bring the cases,

It is very hard to know exactly how many of those cases there are
because, of course, now legal services lawyers can’t bring the cases
at all.

Senator Nersox. But even when they could, what were the cases
which they brought that nobody else is now available to bring ?

Mr. Enruicn. In Dallas, Omaha, and Boston before the prohibi-
tion went into effect there were cases brought. In fact, in the Boston
one the legal service office is still involved because. consistent with
the cannons of professional responsibility, it couldn’t have withdrawn.
There were no other counsel to take that case.

Senator NersoN. In each of these cases a legal services attorney
was the only one involved as legal counsel ?

Mr. Enruicn. Either the only one involved or the principal coun-
sel. I just checked that with our own General Counsel.

Again, we don’t say that in some cases one can't find, by going
far away, other counsel. For example, T do know that the Mexican
American Legal Defense Fund was asked to bring a suit in Spring-
field, Il., when the closest available lawyer was in Madison, Wis.

A lawyer from Memphis, Tenn., had to come in to help provide
representation in Detroit. That isn't to say that, in other words

Senator Nerson. In Detroit ?

Mr. Enruica. In a Detroit case, not involving a legal services
lawyer. This occurred simply because there wasn’t any lawyer avail-
able closer than Memphis and the Legal Services office in Detroit was
precluded from bringing those cases.

We should also emphasize one final point. Only part of the problem,
as you know, is bringing the case in the first place. Equally sig-
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nificant is the day-to-day enforcement to be sure that what the court
orders in any area, not just in desegregation, is carried out. And if
there isn’t a lawyer on the scene who is there for the next year or
2 years, it may well be that the court’s mandate isn’t carried out as
the court intended. Thus, bringing a lawyer from another part of
the country to handle the case, who then leaves, may not do the job—
certainly, not as well as a legal services lawyer on the scene would
do it.

Senator NEson. And there is no adequate representation through
the Justice Department ?

Mr. Enruica. The Justice Department certainly has brought a
number of cases and I suspect this administration will bring a num-
ber more, but that isn’t a counterpart, we think, for helping a group
of poor people who want to be represented in this area, provided that
the local community decides that’s one of their priorities.

If they don’t decide that, then they won’t bring it.

Senator Nerson. What do you mean the local community ?

Mr. Enruica. The local community of poor people is represented
through the local programs board of directors, which must set pri-
orities for case load management. Every single program must estab-
lish its own priorities. Every single program has more cases than it
can handle. Our mandate to them is that they must establish their
priorities in light of their local needs.

The only thing we would say about these areas, as in others, is
that programs ought to have the opportunity to include these areas
among those that they view as important.

We also include in our prepared statements comments on a num-
ber of the other provisions in S. 1303. We would be pleased, if you
wish, to respond to questions on those comments. We are, however,
particularly troubled by section 8 of the bill, which requires special
consideration for at least eight specified groups of poor people in the
setting of those local priorities to which I just referred. It may be
helpful if I make just a few comments about our concerns with re-
gard to section 8.

The Legal Services Corporation Act, as you well know as one of
its drafters in Congress, stresses the need for all poor people to have
access to the legal system. The resources available in the past, unfor-
tunately, have been grossly inadequate to achieve that goal. That
still remains true today.

The harsh reality is there is no group of poor people that receives
an adequate level of service. That situation will continue in the fore-
seeable future. Given those facts, in our judgment, it could seriously
fractionate the client community to require that the legal services
program give special consideration to these eight discreet groups of
poor people in the setting of priorities and allocations of resources.

At the very least, such a requirement would result in a substantial
amount of time and money being consumed by adjusting the com-
peting demands of these eight groups and the list of potential other
groups is virtually endless. At worst, the requirement could result
in discrimination against poor people who cannot muster powerful
support, people for whom legal services represent the single best hope
for equal justice.
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We do recognize our responsibility to identify the unique problems
of providing services to certain groups—the elderly, for example—
and we are making major efforts to overcome those problems.

Under the act, as it is now written, the Corporation has the author-
ity to do a number of things. First, we can implement model projects,
and we are doing so in some instances. Thus, the authority in section
10 of the bill is not necessary and it could also, like that in section 8,
be divisive of the client community.

We are focusing on the problems of several groups in our training
and research efforts, in our delivery system study, in studying prob-
lems of migrants, in attempts to coordinate various activities of the
Corporation with those of other Federal agencies, and in a variety of
other ways.

We do insist that each program that we fund set its priorities and
that the priorities it sets take account of the needs of all groups
within the client community, not just some of them. We strongly
believe that the goal of equal justice is one that all poor people share.
It would detract from the common effort to achieve the goal to
require special consideration for some segments of the poor com-
munity as opposed to others.

This program, in our view, ought to remain a program for all
poor people, nothing more,

And now, Mr. Chairman, my colleagues on the Corporation staff
and I will be pleased to answer any questions that you have.

Senator Javirs. When you say seven and eight of the act do you
mean the act of July 25, 19747
g Mr. Enruicn. Excuse me, Senator Javits, I meant section eight of

. 1303.

Senator Javirs. That is very different. We don’t want to be con-
fused. OK.

Senator Nerson. What is the average caseload for the legal services
attorneys?

Mr. Enruicn. The case load varies from lawyer to lawyer. Some
handle 300 to 400 cases a year. While one can divide about 1,250,000
cases by the 3,000 lawyers and derive an average figure, we really
don’t think that it would be a representative one because some lawyers
are engaged in very complex litigation and handle only 3 or 4 cases
a month, in some cases only 1 case, while some do 500 or 600 matters
in areas like family and welfare law.

Ser;ator NErson. Do you have a description of the nature of the

cases?
. Mr. Enruicn. Yes. We can say, nationwide about 30 percent are
in the family law area, about 14 percent are in the consumer area,
about 17 percent in housing and about 20 percent in the area of
administrative benefits—social security, SSI and so forth. The re-
;im}:lnmg 19 percent spread evenly throughout a great many other
elds,

Those figures do vary from area to area. In Boston, for example,
housing is the dominant concern. In some other parts of the
country——

Senator Nersox. When you say family law and then when you

o o

move to 14 percent, did you say housing?
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Mr. Enruicn. In consumer law, 14 percent. Housing was 17 percent.

Senator Nerson. When you say housing, what do you mean by
housing ?

Mr. Enruica, In the main, landlord and tenant problems, eviction.

Senator Nerson. Isn’t that family law?

Mzr. EnruicH. Landlord and tenant.

Senator Nerson. How do you define family law ?

Mr. Enrcica. Family law is mainly divorce, child custody, adop-
tion, problems between family members.

Senator Nerson. And housing you deseribe as what?

Mr, Enruica. Mainly problems that tenants have in dealing with
their landlords—eviction cases, questions about the upkeep of the
apartment, questions of compliance with local and State code provi-
sions, and mortgage foreclosures. Public housing itself raises a good
many other problems as well.

Senator Nerson. How many regions are there?

Mr. Eurrica. We now have nine regional offices.

Senator NeLson. How many local offices?

Mr. EnruicH. 315 programs with about 700 offices.

Senator NELsown. 315 programs?

Mr. EnrcicH. Yes, Senator.

Senator NeLsox. How do you define program?

Mr. EnruicH. A program is a grantee from the Corporation with
its own board of directors which may have established, as in Wash-
ington, D.C., for example, six local offices in various parts of the

city.

genator Nerson. And the board of directors delineates the program
for that group? How do they do that?

Mr. Eurrica. The local board which, under the statute and our
regulations, has 60 percent attorneys and one-third clients or repre-
sentatives of client groups, must establish the priorities for the pro-
gram. The procedure it follows normally will be to work with the
director of the program and the staff, seeking the judgment of the
poor people in the community on what problems they see as most
important and how they should go about handling those problems.

For example, most programs will not handle name change cases.
Even though, under law, one cannot change one’s name without using
the legal system, most programs conclude that they simply can’t
handle those and do all the other things too.

That is one example of the kind of priority-setting the program
would go through.

Senator Nerson. So you are saying that the board sits down
annually and outlines what priorities

Mr. Enrvica. For most programs, the staff and director of the
program would formulate a set of proposals saying, here is where
we think we ought to be going, having had a meeting of the client
community, or sent a set of questionnaires to clients, or established
some other procedure to be sure they are fairly reflecting what it is
the clients want.

Senator Nrrson. Is that design of establishing program priority
exclusively the responsibility of the board, or does it have to have
regional approval, or any approval beyond that?
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Mr. Enruica. The regional office and staff in Washington want to
be sure that priority-setting process is going ahead and that it is
based on an articulated set of procedures. We do not say on the
national level that housing or some other area ought to be the pri-
ority. We only say the program must set the priorities consistent, of
course, with the statute, and with the regulations issued under the
statute.

Senator Nerson, What is the administrative overhead for the pro-
gram? What percentage of the appropriation—

Mr. Enrrich. Less than 3 percent.

Senator NeLson. How do you determine what administrative over-
head i1s? What do you include?

Mr. Enruica. We include the salaries and physieal facilities needed
for administration here in Washington and in the regional offices,
excluding the training and support services that we also provide.
About T percent of the funding goes for training, research, support
services, and evaluation, Somewhat over 90 percent goes directly to
the field programs.

Senator NerLson. Do you have a breakdown of what you include
within each of those categories?

Mr. Enrurcu. Yes, I have. I would be glad to go through it with
you now or submit it for the record.

Senator Nersox. I would like to have the record show what your
breakdown is without printing the whole document.

Mr. Enreicn. On page 30 of our budget submission for fiscal year
1978, there is a breakdown of expenses from all sources by activity
and object class that I think will give you the details you would like.

Senator Javrrs, Mr. Ehrlich, would you wait a minute? I have a
class from a high school here that is just about to go from Hewlett,
Long Island. I just want to acknowledge their presence and their
interest in the Legal Services Corporation and what we are doing
about the poor. T apologize to them for not being able to speak with
them directly. Good luck.

I ask unanimous consent that that be inserted at the proper place
in the record.

Senator NeLson. I would ask that the chart on page 30 entitled,
“Expenses from all sources by activity and object class, fiscal years
1977 and 1978,” be printed at the appropriate place in the record.

[The information referred to follows: |
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Senator Nevson. If the authorization of $217 million were appro-
priated, how many lawyers would it be the intent of the Corporation
to hire?

Mr. Enruich. Approximately 2,100,

Senator NELSoN. So, if the $217 million is appropriated, you would
hire 2,100, which would leave you 700 short of your formula for two
per 10,000%

Mr. Enreicu. That’s right.

Senator Javirs. Which would be an aggregate of how many, Mr.
Ehrlich?

Mr. Enruica, We now fund about 3,000.

Senator Javrrs. It would be 5,000. Thank you.

Mr. Chairman, I would greatly appreciate it if I could ask a few
questions and if Senator Hatch may, too.

Mr. Ehrlich, can you tell us in your own way how well you feel
the Corporation has done? What is its performance record? What
does it mean to the poor? I have said this many times: I think this
1s the single most successful and exciting program which resulted
from the “War on Poverty” because it contributes to the factor
which is more than money—it is dignity.

The dignity of the poor is something which can truly redeem those
who are physically and intellectually capable of being redeemed,
educated, or otherwise brought to a better condition,

We, in the city of New York, of course—a big part of my State—
are very understanding of the syndrome of overty, generation to
generation of poverty with its attendant problems of undue delin-
quency and crime, terribly tragic accompaniments to that syndrome.

So, to break it has always appealed to me as a fantastic funetion
of the legal services which the poor are able to obtain in what is a
real revolution in American hanc ling of {mverty. I am very interested

in the forest as well as the trees. Buf tel
you appraise it.

Mr. Enruicn. It appeals to me too, Senator, and our perspective,
of course, is somewhat parochial. But from that perspective, we are
very proud. This has been an exhilarating year in many ways.

The Board and the staff of the Corporation have seen legal services
strengthened, expanded, and developed in a way that is enormously
exciting. I had a chance over the past year to travel throughout most
of the country visiting legal services programs. There is something
enormously exciting about seeing for the first time a group of women
and men have a chance to use the legal system, to know what their
rights are and to exercise those rights with dignity.

It makes a tremendous difference. Legal services lawyers and staff
are overworked, as you well know, in New York and elsewhere, and
they are underpaid. They are often frustrated. But they have done a
fantastic job in providing enormously important service to people
throughout the country. There is no enterprise in which I have been
engaged in which I have seen more hard work and more dedication
and more success in every dimension—human dimension most of all—
than in this one.

And so, it has been, in terms of that forest, a thick and fast grow-
ing one and I hope, with your help, it will continue to flourish.

us how you have done, how
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Senator Javrrs. Do you have any representative analysis of the
work load, the cases handled, the results achieved, as our Chairman
so properly said, the cases per lawyer, et cetera?

Mr. Enruici. We can give you now the kind of analysis T was
referring to before in terms of the number of cases overall, about
1,250,000, the breakdown in rough categories, in particular areas of
the law. We do not yet have, but will have shortly, an analysis of
each matter handled by each program throughout the country.

We are instituting a project reporting system that will, for the first
time in legal services history, give that kind of information so we
will be able to say here is the kind of case load in this program as
opposed to that program, here are ways we think we can help im-
prove the program.

Right now we don’t have that detailed information but we do have
the general figures nationwide.

Senator Javrrs. Will you give us the general figures then within a
week ?

Mr. EnruicH. Yes, sir, we will.

Senator Javrrs. I ask unanimous consent they may be recorded?

Senator NerLsox. They will be put in the record.

[The following was subsequently received for the record:]

FOUR MAJOR CATEGORIES OF C!

About 1,250,000 cases are handled by legal services attorneys in
a year. They fall into four major categories: 30 percent are in the
area of family law, 14 percent consumer issues, 17 percent housing-
related, and 20 percent administrative benefits. The balance are in
a variety of other areas.

Most of the cases handled by legal services attorneys and paralegals
are resolved through counselling, negotiation, and other out-of-court

mechanisms. Only about 15 percent of all cases are actually Titigated.

Senator Javrrs. I would like a breakdown of what you want restored
and I want restored and what the other party may restore in part,
and that is, these three prohibited categories; desegregation, abor-
tion and military selective service or desertion. That is, how many
such cases and what is the general situation respecting those cases?
How many were offered, and rejected and settled ? What do you know
about the need for legal services for those categories?

Mr. Enruici. We will be pleased to provide you also with infor-
mation on what we do know. Of course, we are talking of an area
of cases legal services lawyers are precluded from handling, so many
of the situations in which there well may be need don’t come to the
program at all.

Therefore, we will have no firm figures on the numbers of cases
that they might have brought had they the authority.
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Senator Javrrs. But, Mr. Ehrlich, what you ean do is find out from
legal defenders and legal aid societies what they have handled and
why Legal Services Corporation should handle. In other words, we
have to be satisfied, notwithstanding that I thoroughly disagree with
these exceptions on policy grounds, nonetheless, we still have to make
a case because, as it stands now they were consciously excluded by
the Congress in the law.

So, if they are going to be brought back in we have the burden of
showing the reason in addition, of course, to the policy reason. I think
the policy reason is very strong. If I were the supreme judge
the policy reason to me would be sufficient in the absence of any
other proof, but that is not the frame in which I operate, so I would
like to have from you whatever you feel sustains the fact that there
is a need not being satisfied reasonably—we can’t satisfy every need—
in these three categories,

By reasons of policy and knowing the poor as I do, these are very
critical matters and highly diseriminating against them. They really
are unable to get legal services for these three areas. Let us see what
you can give us on that.

Mr. Enruicn. We will be pleased to provide that.

Senator Javrrs. Can you do that within a week?

Mr. EnruicH. Yes, sir.

Senator Nerson. May I ask a question here?

Senator Javrrs. Please.

Senator Nerson. It would be helpful in looking at these statistics
to know how many cases in fact were offered before the restrictions.
Were you asking how many cases in fact were offered before the
restrictions? E

Senator Javirs. No, during. People come in, they offer them a case
and they can’t handle it.

Senator Nerson. If you could furnish the statistics it would be
helpful to know how many cases in fact were handled involving
these three restricted areas prior to the adoption of those restrictions,
for what period of time it had the aut hority after the Supreme Court
decision, and how many cases were handled in each of these arveas.

Mr. Enrrica, We will provide what material we can find. In a
statistical sense, it was never a major part of the case load of any
program, as you well understand, in terms of numbers of cases. In
terms of the individuals affected, of course, it could be extremely
important.

[The following was subsequently supplied for the record : |
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Section 1007(b)(7) School Desegregation Cases

Our best estimate is that in the period from 1966 to 1975, when the
Legal Services Corporation Act of 1974 became effective, legal services
programs participated in approximately 50 school desegregation cases natjon-
wide. Because of the extended time and resource commitments required by
such cases, programs generally refrained from taking them unless they had
determined that no other form of legal assistance was available. [In some
cases they acted as local counsel assisting national civil rights organi-
sations that assumed major responsibility for the work.

when the Corporation came into existence legal services programs
were participating in approximately 17 school desegregation cases. The
majority of those have now been closed or transferred to other lawyers.
Representation has continued in a few cases whose lengthy history and
extreme complexity made transfer impossible and withdrawal was prohibited
by the Code of Professional Responsibility.

Information received by the Corporation from the NAACP Legal Defense
Fund and from the Mexican American Defense Fund indicates that requests
for representation in school desegregation cases far exceed the number
of privately-funded civil rights lawyers available to provide it. These
national organizations have been handicapped in their attempts to provide
representation by the shortage of minority lawyers generally, and by the
lack of local attorneys willing to participate as co-counsel in geographic
areas where the demand for such suits is most urgent. The absence of local
attorneys is particularly critical in the enforcement stage. Occasionally
lawyers may be recruited from far distance to brief and 1itigate a case,
but after an order is issued, a local lawyer is essential to monitor it and
to bring problems to the attention of the court.

There is a particular need for counsel in areas with diverse populations.
After a desegregation case has been initiated by one segment of the community,

legal services programs frequently receive requests for assistance from other
minority groups seeking to insure that their interests will be protected in
the shaping of a remedial order by the court.

If the statutory prohibition against assistance in the cases were removed,
Corporation Regulation 1609 would still prevent representation unless other
counsel were unavailable, because passage of the Civil Rights Attorney's Fees
Awards Act of 1976 has made them fee-generating cases.




Section 1007(b)(8) Abortion Cases

We believe that legal services programs participated in approximately
25 abortion related cases nationwide prior to passage of the Legal Services
Corporation Act. When the Corporation came into existence only one legal
services program was engaged in an abortion case. No legal services pro-
grams are now engaged in any abortion cases prohibited by the Act.

Information received from the private organizations that handle

abortion cases indicates that they receive more requests for assistance
than they can handle.

Section 1007(b)(9) Selective Service Cases

We know of only one selective service case in which a legal services
program participated prior to enactment of the Act, and none were pending
when the Legal Services Corporation came into existence.

The Department of Defense has advised the Corporation of its interest
in having legal services attorneys provide representation to persons seeking
upgrading of their less-than-honorable discharges pursuant to the recent
announcement by President Carter. Military counsel will be available to
such persons, but on the basis of past experience the Department of Defense
believes many of them will prefer civilian counsel. The Defense Department
believes that most applicants for assistance will be financially eligible
under the Corporation's guidelines. Current law will permit legal services
programs to provide representation unless the less-than-honorable discharge
was based on desertion. The Defense Department believes that desertion is
not an issue in the overwhelming majority of cases.

The volume may be quite large. Whether legal services programs will
accept such cases will be decided locally, after consideration by the pro-
grams of client community priorities and available resources.
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Senator Javrrs. I have just two other questions.

On the fact that you don’t want a list of priorities such as is con-
tained in section (8) of the bill, you don’t think that is desirable for
policy reasons, what would you think of the following proposition,
that the Legal Services Corporation itself be directed to establish
priorities on a regional basis, or whatever other basis you would sug-
gest, if priorities are deserved according to their findings, and to
report thereon promptly to us within 10 days after a decision?

That would give a certain check and balance because if we are
unhappy we know how to jump up and down and make ourselves
very unpleasant, and at the same time, would make it unnecessary to
mandate national preferences in the law. Some such idea appeals to
me and may appeal to the Corporation.

In other words, it permits preferences to be established in regions
or by what other subdivision you wish, even offices, where it seems
desirable with a required report to the House and Senate committees
within a closely proximate time after they are adopted.

We might even also provide the way you decide you don’t want

references, that you give us notice of that with your reasons. That,
it seems to me, might be something of a check and balance to satisfy
u}? alr;ld not mandate preferences on you. What would you think of
thatt

Mr. Enruics. I think now the Corporation does have authority to
establish goals. Now if we found a program excluded a significant

rtion of the population in setting its priorities—in New York City,

or example, if it excluded the elderly, or excluded veterans, ex-
cluded Spanish speaking people—we would not allow that to continue
without stopping it.

To turn the proposition around, however, and require that priority
be given to one group would, I think, result in the very kind of
fractionation of the poor population, of setting one group against
the other, that we sought very hard to avoid. The problems are ter-
ribly difficult and one of the greatnesses of legal services has been,
as you well know, Senator, that it has been aimed at all poor people,
not one group or the other. I would hate to see that broken apart.

Senator Javirs. Mr. Ehrlich, I agree with you but, legislative
reality may require some consideration of this question so I am sug-
gesting a plan to you which could give you the needed freedom and
give us the needed oversight, so think it over.

Mr. ErgruicH. Fine.

Senator Javrrs. Within 1 week let us know your opinion.

Ms. Danter. Our regulations now require each local program to
establish priorities and we require that the process of establishing
the priorities involve full participation by all elements in the com-
munity in the area served by the project.

We monitor those priorities and can very readily report to the
Congress on what the procedures have been and what the results have
been in each program. For the Corporation itself to embark on this
priority-setting process would be a significant change in the kind of
relationship between the local programs and the national Corporation
in terms of the balance of autonomy and home rule.

Mr. Enrcion. But we will be back in touch with you and your staff.
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Senator Javirs. Don’t have your feet fixed in concrete. You have
a legislative reality here, even though I don’t agree, my colleagues
feel that something is wanted and I don't feel so passionately about
it that I am going to throw myself on the railroad tracks because of
1t, so do something about it. I have given you an idea. Let’s see what
you come up with,

The last question is this: Some years ago there was quite a good
deal of agitation of a union character, trade union organization or
association, a lot of dissent that came to me—and they came, T am
sure, to our chairman, Senator Nelson and others. What is the morale
situation in the Corporation now?

Mr. Enruicn. I think it is very good. It is quite true that for 5
years those lawyers and staff fought a very hard battle to survive.
They didn’t know whether the next day there would be any support
at all.

Senator Javits. I am talking now about the dissidence within the
organization. There was a minority group or a group that felt they
were being badly treated and the rights of free speech were being
invaded, and so on. Do you remember that? Give us your view. You
don’t remember?

Mr. Enruich. In terms of legal services nationally, I don’t see that.

Senator Javits. You don’t have any local problems either?

Mr. Eurvicn. No question about it, we do have problems. I
wouldn’t be here in this job if there weren't some problems. What I
meant was—nationally—I think the morale is very good. In any
group that cares as much as those in legal services care—and they do
care—there are strong views and sharply different views. That will
continue and it ought to continue. But I think that is different from
morale generally, which I think is very high.

Senator Javrrs. Is there any trade union movement, or trade asso-
ciation, minority movement, or what?

Mr. Enruicu. There is in New York City. There are two unions of
lawyers; one in the Legal Aid Society and one in the CALS group.
That is the only part of the country, insofar as I know, in which
there are unions of lawyers. There is an organization of legal services
lawyers and staff and clients throughout the country.

Senator Javirs. Called what?

Mr. Enrricn. The project advisory group. It represents the legal
services community as does NLADA ‘and the National Clients Coun-
cil. We do meet with them regularly to try to be sure that, insofar
as we can, we are all working together. Sometimes we disagree but,
on the whole, T think we work very well together.

Senator Javrrs. So you don’t feel you really have any labor prob-
lems in that sense?

Mr. Enruicn. There are problems. Salaries, for example, are too
low, as you well know. They ought to be higher. That, kind of prob-
lem exists, but not the endemie sort of concern that I think you were
referring to before.

Senator Javrrs. Thank you, Mr. Chairman.

Mr. Chairman, may Senator Hatch ask some questions?

Senator NerLsox. Senator Hatch?

Senator Harcu. Thank you.
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Mr. Ehrlich, I note on page 20 of your statement that you say
that: “We believe it is important to ensure that Corporation funds
are not used to support political activities of any kind.” Do you
agree with that?

Mr. Enruica. I certainly do.

Senator Hatcr. And you agree with that, it should be depoliticized.
There should not be political activity as a result of the efforts of
your Corporation?

Mr. EnruicH. Correct.

Senator Harcr. You do add, though, that: “Blanket restrictions
on the personal activities of staff attorneys that be beyond those on
State and local employees, however, are unnecessary.” And then you
say, up above in the first part of that paragraph, you try to put it in
its perspective that although you would like the Hatch Act to be
extended to apply you think the Hatch Act should be amended so
that only those proscriptions that are on State and local employees
should be applied.

Do I interpret that right?

Ms. DanteL. We are not requesting or suggesting an amendment of
the Hatch Act.

Senator Harcr. You are suggesting the Hatch Act be extended
but, that it not be applied so stringently on your attorneys in the
Legal Services Corporation?

Mr. Enruica. It should be applied in just the same ways that State
and local employees are covered.

Senator Harcr. So you would have that as basically an exception
to the Hatch Act?

Mr. Enruicu. No: we have currently what has been described as
a super-Hatch Act that goes beyond the Hatch Act.

Senator Harcr. So all you want is the regular Hatch Act applica-
tion to your Corporation?

Mr. Enruicn. Correct.

Senator Harcu. You would like it extended to your Corporation
in this bill?

Mr. Enrricu. To staff attorneys and programs as well as Corpora-
tion employees. It currently applies to Corporation employees. We
want to extend it as well to staff attorneys.

Senator Harcr. Two of the areas prohibited by the Senate bill are
the involvement of legal services lawyers in both desegregation and
abortion. You indicated that should be continued on abortion. How
do you feel about that?

Mr. Enrrica. We believe, and a majority of the board agrees, that
those restrictions on the representation of poor people by legal services
lawyers ought to be eliminated. The local programs ought. to be the
ones to make the judgment on what areas the program ought to view
as priorities.

Senator Haror. You would have the right to overrule the local
programs if you disagree, or do you want them to have the final say
on which programs should be covered?

Mr. Enruicr. Our regulations now require them to set their pri-
orities. We want them to do that in light of their local needs. If it
happens that one of these three areas is viewed as a priority area
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then, in our view that ought to be done. If it isn’t, it ought not to be
done.

Senator Harcu. But you retain the right to overrule the local area
priority if you felt it was appropriate here?

Mr. Enruicn. At least in theory, that could be done. I could not
quite imagine the circumstances in which we could say a substantive
area ought not to be done.

Senator Harc. I agree. I would like to see more local input. But
I have seen in some areas there becomes an emphasis on one par-
ticular field of law to the exclusion of others.

Mr. Enruicn. Very definitely that would concern us.

Senator Harcu. And you would retain authority to maybe create
more of a diffusion or more of a practical application for all poor
people in that particular area?

Mr. Enruicn. Precisely right.

Senator Hatch. But you are saying you think you ought to be able
if the local areas says so, to handle both desegregation and abortion
cases?

Mr. Enruica. Yes.

Senator Harcu. What about busing?

Mr. Exruicn. The same in desegregation cases.

Senator Harcn. You are asking for a fiscal year appropriation of
$225 million, which is up—actually $217 million—from $125 million
last year,

Mr. Enruicn. Yes, sir. :

Senator Harcm. Is this increase justified because you want to add
more lawyers to your staff, or do yon want to increase salaries and
other benefits too?

Mr. Enruica. Almost all of that increase will go to provide services
to poor women and men throughout the country who have no service.
Sadly, as you know, in much of the country, particularly the South
and Southwest, but in the Midwest as well, there are vast areas where
there are no programs at all. In some areas there is only theoretic
coverage.

Virtually all—about $40 million of the increase goes to provide
expansion in areas where there is no service and $38 million into
areas——

Senator Harcu. In other words, to hire new personnel, new attor-
neys, to get them in those areas where you feel you are deficiently
working now ¢

Mr. Enruicu. To reach out to those areas. Yes, sir.

Senator Harch. As I understand it, the Congressional Budget
Office reported some fresh analysis of the Federal definition of pov-
erty. Using the same standard as the Census Bureau CBO concluded
that only nine million people rather than 29 million people were
actually below the poverty line when all of the income transfer pro-
grams available to the poor are taken into consideration.

I say that with particularity of page 9 of the poverty status of
families under the alternative definitions of income, background paper
number 17, dated January 13, 1977, so that that will be in the record
for your review. On page 9, in the last paragraph of the main body
it says: “The inelusion of other cast assistance which produces the
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Census concept of income results in further reduction to a level of
9.1 million, or 11.4 percent of all families.”

Let me ask you this: I take it you disagree with this Congressional
Budget Office background paper? Y

Mr. Enriic i I dh.\;zleo in terms of legal services programs. The
general analysis on the levels of poverty that was done by the Con-
gressional Budget Office T have seen wasn’t done specifically on legal
services programs. There is a very recent draft report by that office
on legal services.

But I gather the one you are referring to is the general one on the
levels of pmortv Our job as mandated h\ the Congress, is to see to it
that equal justice is available to all, that access to justice is available.
We do not now include in-kind m\ ments in establishing eligibility,
it is quite true. We do say that those who are below the poverty
levels, which are at a maximum, $3,500 for an individual or $6,800
for a family of four——

Senator Harcu, Without including the transfer of funds from
other payments?

Mr. Enruica. Yes; actual income is all we look at. The Legal
Services Corporation Act defines an eligible client as a person finan-
cially unable to afford legal assistance, There is no question in our
minds that in-kind payments do not provide resources available to
get legal counsel.

So, the reality is for those of the 29 million people with in-kind
payments, they don’t come close to having the resources available
to pay for legal assistance. OMB, the executive branch and, as far as
I know in general, the Congress has not suggested the contrary.

Certainly OMB does not count in-kind payments in its definitions of
poverty for just this reason.

Our job is to provide legal services when legal services can’t be
afforded.

Senator Harcu. So you are saying if you have $217 million you
can provide basic minimum legal services for the 29 million versus
the nine million ]‘)eople

Mr. Euruicn. We can provide minimum access we ought to under
the mandate of Congress.

Senator Harca. I think you understand our obligation as a Con-
gress is to try to save the taxpayers moneys that will give us as much
help to nenplc as we can, so we have to take into consideration per-
haps the disparity between the 9.1 million determined by this very
extensive report and analysis by the Congressional Budget Office
and your interpretation of 29 million people, which hasn’t taken into
account the extra payments they receive.

You would have to admit that is a real dilemma.

Mr. Enruica. Of course, there is no question about it. I simply
would stress that the report you are referring to was not done with
regard to legal services.

Senator Hatcu. I agree, but on the other hand, we still have to
take that into consideration, don’t we?

Mr. Earvicu. Yes,

Senator Harcn. Has the corporation, would you say, been too
generous or too liberal in its definition of “poor” and “poverty” in
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establishing program eligibility? This is, I think, the big question
we have to answer before we decide to give you $217 million which
you have requested.

Mr. Enruicu, There is no question in my mind, Senator, that the
answer is, no. The notion that one who is living with a family of
four at the maximum level of $6,800, the notion that that is too
generous

Senator Harcu. What bothers me, Mr. Ehrlich, is as a practicing
attorney, I wonder if 29 million people in the country other than the
29 million you are talking about really avail themselves of the legal
services anyway. It seems like an awfully hard figure to me. That is
the only thing bothering me.

Mr. Enruicn. We are using the census figure for the last avail-
able—

Senator Harou. Sure. You are assuming all of these people need
legal services,

Mr. Enrcicn. They don’t all need them all the time. What we are
saying is that when a poor person faces a legal problem she or he
should have some access to legal assistance. The survey of the Amer-
ican Bar Foundation indicates that about 23 percent of those people
each year face a problem on which they need legal counsel, not always
a lawyer, but legal counsel.

For poor people, those problems assume crisis proportions that
simply aren’t true for most others. When a poor person has a car
that breaks down, that means unemployment. When the landlord
hands him an eviction notice, that means no housing in a way that
simply isn’t true for other people. Other people do have a variety
of mechanisms to deal with their problems that the poor simply don't
have. Poor people face problems in crisis proportions, and that is
why they need the help.

Senator Harcr. Public Law 93-355 directed the new corporation
to take an in-depth study to determine whether there might be better
ways of providing legal services to the poor than to create a new
bureaucracy in the form of the Corporation. What is the status of
this study ?

Mr. Enrricn. We have that study well under way with 19 demon-
stration projects throughout the country including, Senator, one in
your own State. The study will provide, we are quite confident, a
great deal of important information on judicare, prepaid plans,
vouchers, contracts with private lawyers. It is not going to show
the best way to provide legal services for all people in all parts of
the country. I don’t think anyone would suggest that. But we will
get, on a continuing basis, I think, insights on how to improve our
program and how to make it stronger, more efficient and more effec-
tive, and incidentaily, how to insure that the laws that the Congress
passes are implemented the way they are supposed to be.

Senator Harcu, More research would give us more adequate data
to determine really what we should be doing for the poor from the
legal services standpoint and how to do it, would you say?

Mr, Enruicn. We will provide that on a continuing basis.

Senator Harcu. How long will it take basically to have the basic
report done?
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Mr. Enrcicn. We will have a preliminary report to the Congress
this July as we are mandated to do in the statute. We will keep on,
though, being in close touch with the Congress throughout the years
to be sure that we keep on improving.

Senator Harca. It seems to me until we have that report it is a
very difficult decision for us to make as to how much money we should
fund you with for this next fiscal year. It might be very helpful for
us to have this report before the funding is granted and perhaps
defer this.

Mr. Eurricu. The report isn’t going to show, I don’t think, the
kinds of insights that the Congress needs to make the judgment of
whether or not it wants to provide legal services for poor people in
areas of the country where they are not now provided.

We will make our grants in the future, just as we have in the past,
on a year-by-year basis so that at any time we can shift to different
modes of delivery, if those are more effective. But, in the meantime,
the need is very much there for poor people who don’t have service
and the report isn’t going to show anything different about that.
That seems clear. The need is there, We know how to meet the need.
‘We will continue to improve in meeting it over the years ahead.

What we are asking now is the funds to begin that effort to pro-
vide at least the minimum—only the minimum—the equivalent of
two lawyers for 10,000 poor people. That will provide some chance
to use the legal system, some chance for people who are required to
live under the law to participate.

Senator Haron. I really don’t mean to question your figures, but
I would really be surprised if 29 million other people outside the
definition of poverty which you have given really avail themselves
of legal services in the country.

Mr. Enruicn. There is no question that a great many middle class
people in this country need legal assistance too. We do need more by
way of group legal services and prepaid plans. My own view is that
that is going to be the major vehicle by which the middle class will
receive more service. That will provide service for those people be-
cause today, if one is earning $10,000, you are quite right, to afford
a lawyer is very difficult.

Senator Harcn. My point is I think the great middle class bears
a burden in this society. Most of them really don’t avail themselves
of legal services even though they probably need some too. One of
the big points that worries me about our society is we are becoming
much too much of a litigation-minded society. We are always using
and overusing the courts it seems to me, and I am concerned about
29 million people who have even better services than the people who
are paying for them, the great middle class of the society. This is
what bothers me, '

If we keep expanding every budget here in the U.S. Congress
because we have altruistically great aims, and I admit yours are—at
least I think they are—we are going to reach a point where the great
middle class is going to be the most deprived class in our society, and
we are almost there now.

Take, for instance, medical health care services. Many of them
don’t avail themselves of doctors that many of the poor have because,
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frankly, they have got to pay for it out of their own pockets. I am
concerned about this. I want to have some balance, not just have
optimum altruism here that benefits the poverty people and, again,
18 a rip off to the middle class. These are things that concern me.

Mr. Enruicn. I understand your concerns and share a good many
of them. We don’t want to overlegalize the society. Every effort that
we can make to delawyer problems so that they don’t have to be
handled by a lawyer, to take them out of the !'{eai)m of the judiciary,
is a step forward in our view and we press very hard in that direction.

Senator Harcu. I have heard, for instance, some accusations the
Corporation has done and is using ways of getting around some of
the restraints written into Public Law 93-355 in such proscribed
activities, in class action suits involving nonpoor persons, consumer
representation before regulatory agencies and against government
agencies. I would just like to say, how would you respond to some of
those allegations?

Mr. Enruica. 1 would be glad to deal with them. As to class
actions, of course the statute and our regulations specify that the
board of the local program must establish procedures for handling
them and that before class action is brought the local program di-
rector must approve.

If those steps are taken, a class action can be brought and very
often it is preferable—in terms of just the kind of concern you are
raising—to bringing several hundred individual actions. It must, of
course, involve eligible clients.

We do make sure that the restrictions in the statute are carried
out. Those are the restrictions. The statute does not preclude all
class actions. It specifies the steps that must be followed.

Senator Harcm. You have to admit that if you have a local leader
who is, say, much more liberal than you or T might be, he could almost
do anything he wants to do and there is no real check or balance
situation to stop him.

Mr. Enrvicu. There is a board of directors with local attorneys,
a majority of local attorneys.

Senator Haron. Who chooses those ?

Mr. Enrrion. Those are chosen locally in terms of procedures
established by the program. Sometimes they are chosen from two or
three bar groups, maybe a local bar group and a State bar group,
two or three local and State bar groups, as is true in your own State,
to get a variety of organized bar involvement.

The board sees to it that the program runs in terms of meeting
the interests of the community, not in meeting the interests of any
particular lawyer.

Senator Hatcr. What safeguards are in the statute or in the exten-
sion legislation to insure that the so-called back up centers do not
abuse their authority and become involved in the functions pro-
hibited by the act?

Mr. Enruicn. The Board of Directors of the Corporation, required
that we have contracts with each of those support centers. We require
reports from each center quarterly, and there are quarterly visits
from the regional staff of the Corporation to insure that we know
exactly what they are doing and how they are doing it.
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They too have their own boards, which serve as still an additional
check. We do have reports on what is going on in each of those sup-
port centers, both from the centers and from our own regional staffs.

Senator Haron. I have a copy of an article that has been given to
me from Barron’s that I am sure you are aware of January 31, 1977,
written by Shirley Scheibla, which is entitled “Bar Sinister—Part
II, How the Legal Services Corp. Thwarts the Will of Congress,”
and she accuses the Legal Services Corporation of continuing to fund
13 of the 17 backup law centers which President Nixon demanded
be removed from the bill in order for him to sign the bill. Could you
comment on that? Do you have a copy of this?

Mr. Enruicn. Yes, I do and I also have a copy of our response to
her.

Senator Harcu. I would ask unanimous consent at this time that
we put a copy of this article into the record and a copy of your
response.

Mr. Enruica. Thank you, sir.

Senator Neson. It will be placed in the record.

[The documents referred to follow:]




BARRON'S

Bar Sinister a7
The Legal Services Corporation Stretches Its Mandate

By Swimiey ScHEisLa

WJ\SHIN{-I'!.I.\-—()IIumJIy fund-
ed by the Office of Economic
Opportunity as part of the War on
Poverty, the Legal Services Program
started out with what secemed like a
good idea—equal access 1o the courts
for the poor. But it fell into disrepute
as  poverly lawyers (among other
things) encournged boycotts, rent
strikes and picketing. sued U.S. agen-
cies with federal money and handled
cases on behall of those who could af-
ford 10 retain their own counsel, Poor
people with ordinury legal problems
often were ignored in the push for
landmark cases and other issues 1o
bring about social change

Mounting controversy over such
activities led Congress in 1974 to cre-
ale an independent body, the Legal
Services Corp. (L5C), 10 replace the
program. With widespread support,
the lawmakers also wrole into the law
a number of restraints, notably a ban
on encouragement of picketing, boy-
Cotls or sirikes

Alter slightly more than & year of
operation, however, the new agency
plainly is bound on pursuing many of
the activities which discredited the old
one. For example, the Legal Services
Corp. argues that despite the ban
cited above, poverty lawyers are obli-
gated 1o advise a client abour lawful
aliernatives 1o litigation.”” Such advice
is llegal, according to LSC, only if it
intentonally—and provably—Ileads 1o
the proscribed activities,

By the same loken, poverty law-
vers are sull bringing class action
;uil\_ even when all the members of
the class aren’t poor, and are testify-
ing at regulatory agencies on behalf of
“consumers.”’ Moreover, LSC argues
that its own liberal determination of
eligibility for itz services is immune to
challenge in count. Poveny lawyers
are still suing federal agencies wn_h
federal money. And the Corporation’s
interpretation of the ban on lobbying
makes it viriually meaningiess.

In view of such developments, it's
not surprising Lo learn that E. Climon
Bamberger Jr. is executive vice presi-
dent of LSC, the No. 2 post. He was
the first heud of the Legal Services
Program st OEO  under Sargem
Shriver (a large picture of the latter is
prominently displayed in Bamberger's
office. While Bamberger held that
post, Robent Kirk Walker, president of
the Tennessee Bar  Association,
charged that encouraging rent sirikes
was lantamount (o inciting social revo-
lution. Bamberger replied: ‘“There's
Boing 1o be a change in this country. If
the lawyers want 1o waich it and not
participate in it, that's your decision."

Jean Camper Cahn heads one of
the law ¢enters funded by LSC. The
OEO Legal Services Program wus her
brainchild and thai of her husband,
Edgar Cahn. Mrs. Cahn was & mem-
ber of OEQ’s National Advisory Com-
miltee on Legal Services, and Mr
Cahn was assistant to Shriver

While the old legal services pro
gam managed with an appropriation
of $70 million, the “new” one oper
ates on a much grander scale. It
boasts 3,300 federally subsidized luw-
yers and over 1,000 para-legal aides
All together, they handle around one
million cases a year in 300 programs
with 700 offices, LSC's budget this
fiscal year is $125 million. Although
the federal budget released last week
calls for $90 million for the next fiscal
year, LSC officials plan to request
$216.8 million when they testily before
Congressional committees

Within a few years, LSC is aiming
at half a billion dollars, But according
1o its arithmetic, even that sum won't
suffice to take care of all those who
need its help. Thomas Ehrlich, LSC
president, says that out of 29 million
cligible, seven million nced Jegal aild
each yegr. To help those who can't be
reached by the LSC program, Ehrlich
wants the American Bar Association
o n-T.n'rt all licensed lawyers (o de-
vole 5% of their time to the “public
interest.”” (The LSC Act bars financ-
ing public interest law.)

The Corporation has successfully
argued  that the Presidemt of 1the
United States cannot control  how
much money it requests from Con-
press and that the Office of Manage-
ment & Budget has no say over how
the money is parceled o, LSC also
has found a loophole in the bun on
handling fec-generating cases, which
is likely 10 mean stsll more money for
the legal activisis

With two exceptions, Congress
specifically baoned LSC-funded legis-
lative activities. One is when it is nec-
essary to the provision of legal advice
and representation with respect 1o an
eligible cliem’s righis. The other is in
the evem that “a governmental
agency, a legislative body, a commit-
tee or a member thereof requests per-
sonnel of any recipient (of LSC
money) 1o make representations there-
o

Nevertheless, the LSC-funded
Massachusetts Law Reform Institute
openly lobbies. According 1o John J
McGlynn, supervisor of Public Rec-
ords for the Commonwealth of Massa-
chusetts, seven people are *'regisiered
as legislative agents for the Voluntary
Defenders  Committee Inc. d/ba
(doing business as) Massachusetts
Law Reform lastitute during the cal-
endar year 1976,

According 10 the Boston Herald
American, the Institute spear-headed
a lobbying campaign for the gradusted
income lax in Massachusetts, » mea-
sure which volers rejecied in a refer-
endum. The newspaper added that
such activity on behull of poor people
was questionable, since most of them
pay no state taxes. It reported that the
Institute also prepared the legal work
on & case which barred corporations
from contributing funds 10 oppose the
referendum

The Institute’s application for its
LSC grant states Matly that one of the
Tunded activities would include “leg-
islative advocacy.” It said that Legis-
lative  Advocate Susan  Hamilion,
would “‘coordinate and manage legal
services legislative program, draft, fol-
low and give advice on state legisla-
ton materially affecting” low-income

e




On Dec. 23, 1975, the Institute
asked LSC for a gramt of $317,141 for
one year, This compared with $288,
310 received from the Community Ser-
vices  Administration, successor  fo
OED. The following February, LSC
President Ehrdich signed o document
authorizing & grant of $337,557, for the
year ending March 31, 1977

Nor is the Institute alone in its uc-
tivities, On the contrury, the Novem
ber issue of the Clearinghouse Re
view, published by LSC, discloses
that the LSC-funded Legal Aid Soci-
ety of Albuquerque Inc., which s
secking an executive dwector, will
give prime consideration (o applicants
with, among other things, & commit-
menl 1o legislauve advocacy. Advoe
cales for Basic Legal Equality Inc., of
Toledo, also subsidized by 1LSC, says
in the Review that it wants o director
uf hitigation whose duties will include
“supervising the law reform litigation
and legiskative advocacy activites of
seven stafl storneys

Beyond the field of lruul.ﬂlnn cen
ters subsidized by LSC wre particu-
karly active In criticizing public unili-
ties and promoting low mies for all
low-volume users. Lawyers from the
LSC-funded Legal Aid Burean of Bal-
timore argued along these lines in Sep-
tember before the Commission of
Electric  Utility Rate Structures in
Maryland. Similarly, anorneys from
several LSC-funded Cenlers repre
senled “consumers” sl & proceeding
of the Public Service Commission of
Indiana concerning new rules for gas
utilities

Yer there s nothing in the LSC
Act authorizing such attorneys 1o rep
resenl “consumers.”” The mandate is
10 provide legal services for the poor
Moreover, the LSC Act \pen.-uhulh
prohibits use of LSC lunds ~directly
or indirectly 10 influence the issuance,
amendment, or revocation of any ex-
ecuiive order or similar promulgation
by any federal state, or local agency

We asked LSC President Ehrlich
how he ‘could justify action in arcas
like wnility rates, which affect not only
the poor, but also the populanon at
large. He rephied: "Il a group of poor
people says, ‘We don't think the in-
crease in utility rales is proper.’ the
program brings an action 1o restrain
the public wtility commission in the

pariicular jursdiction from approving
& rate increase. The fact thut other
people  may benelit  from  that
doesn’t preciude them from bringing
it

LSC, plainly. is generous in decid-
ing who s eligible for its help, The
stutute reguires the Corporation (o
consull with the director of the Office
of Management & Budge! and state
povernofs and sel maximom income
levels, accounting for family size, ur
ban and rural differences and substan-
tial cost-of-living vaniations, Instead,
LSC has decided to le its gruntees set
the levels. The act specifically says
that the maximum levels for eligiblity
shall not exceed 125% of those estab-
lished by OMB. LSC"s regulation on
the subject says thal a grantee shall
not exceed the 125% limitation
‘unless specifically authorized by the
Corporation.”

Its regulations also stipulate that
over-income persons are eligible if
they are secking legal assistance 10
obtain or preven! the loss of benefits
provided by a governmen! program {or
the poor. They don't explain how a
person with income over the mani-
mum would be eligible.

In a speech before the annual
meciing of the National Legal Aud &
Delender Association last Ociober,
Ehrlich declared: ~*We are working 10
estublish judicial precedents that the
financial cligibility of legal services
clients is non-litigable, and, therefore,
not open 10 inquiry by a court, bar as-
SOCIAtON or opposing party "

In the same address, Ehrlich said
LSC is working hard to insulateitsell
from control by the Executive branch
of government. He pointed out thit
the Corporation successfully fought
President Ford's recission of $45 mil
lion of its appropriation for the coming
year. Instead, it won an extra $35 mil-
lion

In its budge! request for fiscal
1977, LSC maintained that OMB may
look at the LSC request but lacks au-
thority 1o limit the amount. According
to Ehrhch, "The Corporation also
mounted s mujor legal effor in opposi-
tion 1o the apparent intention of the
Office of Managemem & Budge 10
apportion the Corporation’s appropria-
on in instalmenis. Apponionment
would have given the executive
branch a powerful tool for manage-
ment and control. OMB was per-
suaded by our argument, and the en-
tire was made labl

on Oct. 1"

LSC  wiews ns  current
level of lederil funding as just
a downpayment on grandiose
futkire plans. The lask force
which furnished a position pa
per analyring and justifying
sppropriations for LSC  de-
clared: 1o carry out its re
sponsibility, the Corporation
will require al least $M41 mil
tion and pechaps in excess of
$525 million 1o provide mini
mal coverage of attormeys 1o
service the legal netds of the
naton's poor. The Corpora-
tion, therefore, musi begin
whut may be o five-to 10-yeur
set of goals toward an elfec
tive national legal services
program .

Higher and Higher

LSC scems o have gotien
the word. Ehrlich has been
publicly pointing o a recent
study done by the Burcau of
Social Science Research Inc

v antes. The docu
ales that 2V% of
nation’s poor, ubout seven
milbon, face legal difficulires
every year. LSC-funded proy
ecls cun handle only about
one million. This suggests that
Ehrlich may be shooting ar a
bidgel seven times the pres-
enl uze, or SB7S million Bui
LSC apparently (s aiming
even higher. When i issued
s eligibidity regulations lasa
November, it said it may seek
adoption of a more realistic in
come sandard.  This, of
course, would make more peo:
ple eligible for its services

While siating that its pur-
pose is 1o serve only the poor,
the LSC Act permits class ac-
tions at the discretion of loc
LSC boards, Here's al
Ehrlich told Barron's: '] can
conceive of some class actions
where you couldn’t identify all
the people in the class
Then it is possible that it in
cludes some people, therefore,
who aren’t eligble. The key
thing 1% to determine there is a
group of people who are poor
und need help The faci
that it includes people who are
not cligible should nol bar
those who are (poor) from get
ting ussistance.”

Even under that reasoning,
some of the classes seem un
usunlly bwoad for a poverty
program, For example, Cah-
fornin Rural Legal Assistance
brought a case in which W
argued that the California Sec
retary of State is impeding the




regismation of 1,360,000 polen-
il voters by failing to provide
bilingual oral registration as-
sistance. LSC-funded antor-
neys even bring cases on be
half of entire Indian tribes

One notable multi-faceted
endeavor involves giving pan
of the country back 1o the In-
dians. Atorneys from Pine
Tree Legal Assistance Inc. of
Portland, Maine, and the Na
tive Amencan Rights Fund of
Boulder, Calo., both subsi-
dized by LSC, have argued
that two-thirds of the siate of
Maine belongs 1o the Passa
maquoddy and Penobscot In
dian tribes

Tribal Justice

On Jan. 14, the Interior
Department issued a report in
which it supported ownership
of berween eight and 10.5 mil
lion acres by the two tribes,
out of 125 midlion acres
claimed. Both Interior and the
Justice Department said Con-
gress should sentle the dis-
pute. Earlier, Maine Governor
James B. Longley wired Tom
Tureen 1o accepl a settlement
that would not disturb the
homes or jobs of those living
in the disputed areas. Tureen
is an atlorney in the case of
Pine Tree and Native Ameri
can. They contend that the
federal Nonintercourse Act of
1790 makes it illegal to ac-
quire Indian land without the
consent of the US. A year
ago. they won a decision by
the U.S. First Circuit Court of
Appeals that the Act applies
to the Passamaguoddy Tribe
and establishes a trust rela-
tionship between the iribe and
the U.5

While the case is far from
over, on Oct, 23 The New
York Times reported that the
Jecision has stopped the sale
of 327 miltton of bonds by the
Maine Hond Bank and left the
Maine towns of Ellsworth and
Millinocket unable to raise
moncy. The Times pointed out
that the case casts doubts on
the Maine's ability 10 increase
taxes, the ultimale guaruntee
of municipal bonds, because
Indian lapd cangot be faxed

Tureen is involved in other
cases arguing for return of
land 10 Indians. They concern
2,100 acres in Connecticut,
16,000 acres on Cape Cod,
3,200 acres in Rhode lIsland
and 300,000 acres in Utica,
NY

Does turning the country
back to the*Indians constitute
A proper activity for federally
funded poverty lawyers? To
this question, LSC President
Ehrlich replied: * Litigating
poor  people’s claims s
(proper) What we've got
to be sure of is thal there are
human beings who are eligible
for help and need help. If
that’s the case, as I've every
reason 1o believe it is, then
it's perfectly proper.”

Although legal centers are
funded by the federal govern
ment, they ofien bring suits
against it, a practice which re
sults in Uncle Sam subsidizing
legal challenges o his own ac-
tions. Last April. for example,
lawyers for the Western Cen-
ter on Law and Poverty of
Los Angeles and the San Fer-
nando Valley Neighborhood
Legal Services of Pacoima,
Cahlif., sued the Secretary of
Health, Education & Welfare
to force payment of supple-
mental Social Security bene-
fits to indigent patients at an
alcoholic rehabilitation center
They lost,

In & suil against the Secre-
tary of Housing & Urban De-
velopment, Southern Tier Le-
gal Services of Corning, N.Y .,
and Legal Services for the El-
derly Poor of New York City
seck 10 enjoin the payment of
HUD grants 10 the city of
Corning until it properly iden-
tifies the housing needs of
low- and moderatc-income cil-
izens

Protecting Criminals

The law limits the Corpo-
ration 1o *providing financial
support for legal assistance in
non-criminal procecdings.
Bur Ehrlich told Barron's that
this proviso does not keep it
from looking owt for the civil
rights of criminals. As a re-
suli, LSC is funding much ac-
tivity in that connection. For
example, the Youth Law Cen-
-ter of San Francisco, argued
that a youth convicied of van-
dalism had received 100 heavy
a senlence. The Spokane Le-
gal Services Center even pro-
vided counsel for the defense
in a case of criminal slander
hefore an Indian ribal court.

During a long interview,
LSC Executive Vice President
Bamberger emphasized sev
eral times that LSC-funded al-
lorneys must not take lee-gen
erating cases. But then Bar-
TOR'S CAME ACTOSS A Case in
which Community Legal Ser-
vices Inc ol Philadeiphi,
was awarded 5282 in legal
fees when it successfully chal-
lenged age discrimination by
the city of Philadelphia in hir-
ing security officers. Again, in
Iwo voling rights class actions
brought by an LSC graniee,
the Puerio Rican Legal De-
fense & Education Fund, a
lower court held that atlor-
ney's fees awarded should be
less than the going rate for
similar services received by
prvatey  emploved counsel
But the Eund convinced an
appeals  court 10 award
321,252 in fees

Asked about those cases,
Bamberger explained that he
had said that LSC grantees
must not take fec-generating
cases for purposes of simplifi-
cation; actually they may do
so if private atiorneys are not
available. The statule says
that no LSC funds may be
used in any fee-generating
case. Bul it created a loophole
large enough for Bamiberger
and his collcagues to walk
through arm-in-arm when it
sdded, “except in accordance
with guoidelines promulgated
by the Corporation.”

These guidelines say that
LSC-funded lawyers need not
aliempt referral 1o a private
lawyer if the case is “'of a
type thal private lawyers ordi-
narily do not accept.” The
regulution adds that reflerral
may be posiponed if emer-
gency circumsiances require
immediate action, Such deter-
mination, by the way,. is left
up 1o the grantee

In a case now pending in a
Mass sells superior court
Brandywine Village Co
{owned by First Realty Man-
agement Corp. of Boston) con-
tends that the LSC-funded
Greater Boston Legal Services
Inc. held a press conference
1o rise money for delendants
not poor enough 10 qualify for
Greater Boston's services,

T be continued )
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By SHIRLEY SCHEIBLA
WASHINGTON — When

Congress created the Le
gal Services Corp. (LSC) in
1974, it “abolished’’ so-called
back-up law centers because
they led the push for class ac-
tion suits and social change
Specializing in areas like wel-
fare and housing. such bodies
not only act on thewr own but
also assist other local poverty
law centers throughout the
couniry, Yet today 13 of the
original 17 are geiting more
LSC money than ever and sull
doing business at the same old
doctrinaire stand

Of the remuining four, the
corporation has taken over the
functions and some of the ac
tivist personnel. Indeed, it's
spending more than twice as
much on them as for the other
13, At least one of the four iv
geiting more  federal money
than ever before, bul now it
comes from the Depariment of
Health, Education & Wellare

. % vigorously promot-
ing legal services by olher
government agencies, notably
VISTA and the Community
Services Administration. (The
latter succeeded the Office of
Economic Opportunity.) One
reason is that they can engage
in nctivities for which the
LSC Act prohibits corporation
funding

Launched Costly Stody

As noted last week, Con
gress has been lavish in ap-
propriating money for LSC,
but 1o date has hi“:d 10 Scruti
nize its activities. Ultimately,
however, the lawmakers will
have 1o take & hard look. As
required by the LSC Act, the
Corporation has lsunched a
$1.9 million study 10 explove
various . ways and means of
providing legal services for the
poor. They include judicare,
prepaid legal insurance, con-
tracts with private law firms
and vouchers. By July, it is
slated 1o make recommenia-
tions 10 the President and
Congress. The ultimate choice
will be a major one.

n, wm

After passage of the LSC
Act in July 1974, Presidem
Ford took & year to nominate
the members of the board
Then five of his initial choices
ran into such virulent opposi-
tion thal they bowed out
(They included former Repre
sentative Edith Green, once
head of the Education Sub-
commitiee of the House Edu-
cation and Labor Committee,
a Democratl and no conserva-
tive, but a critic of the Legal
Services Program.) As a re
sult, the 11-member board has
no outspoken critics of the
program. [t has only two
members, who by any streich
of the imagination, could be
viewed as tolerably conserva:
tive: ). Melville Broughton
Jr., a lormer proseculing atior-
ney for the city of Raleigh,
N.C., and Marlow W. Cook,
former Republican Senator
from Kentucky

As part of the act creating
the Corporation, Congress ap-
proved the Green Amend-
ment. When Representative
Green introduced it, she said
it outlawed the back-up cen-
ters. Right after a Senate-
House conference agreed on
the bill, Rep, Carl Perkins,
manager of the Conference
Report in the House, an-
nounced that the conference
had accepted the Green
Amendment *

barrel ** Congressman  Albe

Quie, manager of the bill -»ﬂl‘l’l(l[‘lt’}’

Lht Republican side, declared

“This bill cannot be inter-

Nevertheless, LSC paid &
Chicago attorney, Alexander
Polikoff, $134.513 10 do a
study on back-up centers. Po-
likoff heads a public interest
law firm called Business and
Prolessional Men for the Pub-
lic Imerest. He argued that
the LSC Act means that train-
ing and technical assistance,
research and clearinghouse in-
formation must be handied by
LSC itself and not by back-up
centers. He then concluded
that the back-up centers could
engage in other activities. Ina
shorier study, done without
charge, the Washingion law
frm of Hogan and Hartsen
reached a similar conclusion

Thomas  Ehrlich, who
heads the Corporation, asked
Mrs. Green for comment. In
February 1975, she wrote that
the Hogan and Hartsen inter-
pretation  was  wrong.  She
ndded: *‘It ignores the entire
controversy over back-up cen-
ters; il ignores the legislative
history; it ignores the Con
gressional intent.

Mrs. Green subsequently
came o Washinglon 1o ad
dress LSC's board. She em
phasized that the Congres
sional statements which LSC

Bar Sinister—Part Il

How the Legal Services Corp. Thwarts the Will
of Congress

Mrs. Creen, their remarks
were inserted after passage,
but appeared as though they
had been made on the Noor
prior 10 the vole

Mrs. Green also told the
directors shout a remarkabie
occurtence & couple of days
earlier, when the Senate voted
on the same law. It convened
al 1:50 p.m. and balloted ar 2
pm., leaving precisely 10
minutes for debate. Bul, ac
cording to the Congressional
Record, the debate covered 30
pages of fine print and in
cluded remurks by 10 Sena
tors. Evidently the lawmakers
inseried thewr remarks after
passage of the law 1o make it
ook as if they had been made
beforehand

The deceptive “debarers”
included  Senators  James
Abourezk (D., 5.D.), Alan
Cranston (D., Calil,), the lale
Philip A, Hant (D., Mich.).
Harold E. Hughes (D, lowa).
Edward M. Kennedy (D,
Mass. ), Charles McC. Mathias
(R., Md.), (now Vice Presi
dent) Walter Mondale (D

“lock, siock and(Congress has been lavish in appropriating
for the Legal Services Corp.,
but it has failed to scrurinize its

preted fo permit the Corpora 5 orivicies. Ultimately, the lawmakers will

tion 10 make any grant or con-

tract for the purposes and nmha\c to take a hard look,
the

grams carried oul under
so-called back-up  centers.
The language of the bill

itsell will not permit that in-
terpretation.””

Congressional  Interest

Whenever controversy
arises involving interpretation
of a statute, the castom is to
rely on the record prior 10 pas-
sage 0 determine Congres-
sional intent. The remarks of
Green, Perkins and Quic seem
to establish that intent without
question

had cited to indicale intent
were made afler Fuuuc of
the law. She specifically chal-
lenged reliance on stalements
by Representatives  Shirley
Chisholm (D., N.Y.) and Wil-
liam A. Steiger (R, Wis.),
who, she said, were not even
R e P
[ te on |
Act. Instead, according 1o

Minn.}, John C. Stennis (D,
Miss.), John V. Tunney (D,
Calif.) and Harrison A. Wil
bams (D, N.J) Neverthe-
less, Mrs. Green failed to per-
sizade the mapority of the di-
rectors




Contracts  Oulstanding
The board also defeated a
motion by members Rodolfo
Montejano and Marshall J
Breger which would have al-
lowed LSC 10 disapprove any
receipt of funds Fom any
source by back-up centers for
activities inconsistent with the
LSC Act. LSC now has con-
racts  outstandi tn  the
amount of $4,281,963 with 13
back-up centers. On or before
July 1, it is expecied to renew
these Tor $4,315,326 more.
That accounts for all but
of the original 17 back-up
s, Une of these, the Na
(] l Clearinghouse Tor Legal
Services, sl publishes  the
Cleannghouse Review in Che
capo with the same staff, bhut
w1l olficilly comes under
LSU supervision
LSC created 1he Oifice of
Program Support, budgeted al
71 milhon 1o ke over the
wctivitics of the other three
s the Legal Services
ving Program of
ety Aveording
Polikel! swdy, the LSC grant
for the Progiam was adminiy
tcred as part of the |1 un
Schood budger. LSC's .n!I‘

Clinton nber-
ates that his Tast

1wl
Cathilic University

Anvther 1 the Manage-
ment Assistance Project of the
Nathomal Legal Al and De-
fender Assnciation. Bambcr-
ger  formerly  headed  the
NLADA. So did Revius O
Ormigue Jr., 3 member of
LSC s bourd of direcion

Doing Very Well

The last of the quartet of
back-up centers is doing very
well indeed. Willam Fry, &
rector of the Natwonal Para-
fegal Institure, told Barron's
that it hus obtained $I48.000
n grants from the Depanment
of Health, Education & Wel
fare. Tha® than  the
$332.000 it enjoyed from LSC
Moreover, the Instiiuie contin:
wes 1o work with LSC-lunded
law centers which huve access
10 Stale moncy

Now, according 1o Fry, the
Insmture s working with LSC
in ' major prescntation (o
the Amencan Bar Assoctation
on paralegals.”’ He says that a
written report has heen sub

matied 1w the ABA Committee
of Legal And and I
Temdiamts Bt 0
thy ] r and
Make o verbal presentation
Fry 4 that the Institute i
winking closgly with Cather-
e Duy-Jermany,  currently
dhirectowr of paralegal uffairs at

d former director of

for the Instiiue

h already has estab

within LSC ithe Re
search Institule on Legal As
sistance. with o bodger of
5250000 for fiscal 1977, A ils
head, he named Alan House-
mein, former director of the
Michigan Legal Services Ase
sslance  Program, funded by
OFEOQ. In an article in Human
Events, published on Dec. B,
1973, Howard Phillips. former
OEQ director, called House-
man ' leader of the lefiis
National Lawyers Guild ™

Soliciting  Proposals

LSC is soliciting proposals
from prospective fellows for
LSC-funded studies in several
arcas which Houseman wants
1o explore, They include the
effecis on the poor of sdminis-
trative and hewring processes,
housing tribunads and  small
claims courts. Whm are the
other 13  back-up centers
doing? Schedule A of the con-
ract for the Legal Action
Support Praject of the Bureau
of Social Science Research
Inc,. which became effective
last July 16, says that, among
other things: “The Project
will, on behall of eligble
clients, asust Legal Services
Program  personnel in their
participation in administrative
proceedings.  including  rule
making, and in legishitive pro-
ceedings.”

In other words it plans to
engage in lobbying. But it said
it would do so only upon fe-
ques! of a government agency
legislative body, committee or
a member thereof. Still, devot-
ing approximately 20% of its
total professional effont o

ulmmulutlvt and |l.‘ﬂtlall|’¢
representation,’”’ seems

cay from the W
aim of obtaining services
for poor people. The contract
stipuluted that only 5% of 101al
professional effort would be
devclmli_ o .;rnsll client

Ih " L

In its report 10 LSC for the
quarter ended Oct. 13, the
Project said it “prepared a re-
port which demonstrated why
many able-bodied persons re-
main unemployed for pro-
longed periods of time devpite
diligent efforts 1o find work.*
Despite a ban on LSC-funded
research, the document was
used to assist the Legal Aid
Service Multonomah Bar As-
sociation of Portland, Ore.. an
LSC grantee, in a class action
secking welfare for the able-
bodied

The Project also apparently
did research 10 aid an LSC-
funded law center, the Appa
lachian Research and Defense
Fund of Kentucky. The Fund
went before the Kenmucky
Public Services €ommission to
oppose a pending electric util-
ity rate increase. The Project
said it “reviewed the Ken-
tucky Power Company’s testi-
mony ahd suggested 1o the
(Fund) attorney specific lines
of inquiry appropriate for fu-
ture interrogatories. With ref-
erence to selected counties in
the eastern portion of the
state, we obtmned data on so-
cinl and economic characieris-
tics of resadents, prepared tab-
ulations on mobile home fami-
lies below the poverty line and
Turnished reference  articles
and bibliographics on dﬂ:lfl»
utility rate structures.’

In addition, two spokes-
man for the Project parici-
pated last summer in the Con-
sumer Advocaie’s Workshop
on Electric Utility Rate Pro-
ceedings, sponsored by the
National Consumer Informa-
ton Center in Washinglon,
The Center was founded by
Howard University law s-
dents and is funded by Com-
munity Services Administra-
tion

Food Stamp Program

As further evidence of so-
cial advocacy, rather than ser-
vice to individual indigent
clienls, the Project suid it is
trying to document inadequate
covernge for the food stamp
progmm in order 10 help
Alaska Legal Services (an
LSC-funded law  center),
which “is contemplating »
challenge to the Food Stamp
Program’s  allegedly  innde
quale outreach effort in the
stale




The Project argues that
such activities are legal, pro-
vided they are ‘‘directly con-
nected to requests from LSC-
funded attorneys who seek our
assistance in regard to their
representations of specific eli-
gible clients.”

This stance squares with
what Bamberger told Bar-
ron’s: ‘*‘Now back-up centers
can only do work for clients;
they have to have a client.
. . . We can't provide high
quality legal service without
having specialists."’

School Desegregation Suits

The law says that no Cor-
poration funds may be used
for school desegregation suits.
Yet in a recent report to LSC,
the (back-up) Center for Law
and Education made clear that
it is participating in such
cases. For instance, it said
that Eric E. Van Loon and
Robert Pressman of the Cen-
ter, alohg with other attor-
neys, filed an appeal on Ocl.
18, 1976, in a Boston school
desegregation case which ear-
lier led to a District Court
placing South Boston High
School in receivership.

Observing that the unit
dated back to 1972, we asked
Ehrlich what happens to cases
which were pending at the
time of passage of the LSC
Act. He replied that he has
written all law centers that if
an ‘L.SC-funded attorney is in
the midst of a case involving
an activity prohibited by the
Act, he is obliged to try to
transfer it to competent coun-
sel. **'If he is not able to do so,
then, under the standards of
professional responsibility, he
has to continue the case but
not take any more like it,”
Ehrlich declared. What about
appealing prohibited cases?
**Responsibility to the client is

the most important considera-
tion of all, and that includes
responsibility to appeal.”

In a report 10 LSC dated
Oct. 31, 1976, the National
Housing Law Project ( a back-
up center) said it has spent a
significant amount of time co-
ordinating more than 40 suits
involving operating subsidies
by the Department of Housing
and Urban Development
(HUD). It said it was co-coun-
sel with the (LSC-funded)
Western Center on Law and
Poverty in the Underwood
case, in which the U.S. Su-
preme Court stayed a District
Court order for HUD to pay
operating subsidies. (It'lost.)

After noting its participa-
tion in several other lawsuits
involving HUD, the Project
reported that its director is
vice president of the board of
directors of the Housing As-
sistance Council, funded by
HUD. It also said the Project
prepared a background paper
on redlining and disinvestment
under contract to HUD's Of-
fice of Fair Housing and
Equal unity. We asked
Robest iott, former HUD
general counsel, if this consti-
tuted a conflict of interest. He
said it might be ﬂoot judg-
ment, but was not illegal.

The Native American
Rights Fund/Indian Law Sup-
port Center is involved in the
cases aimed al giving part of
the country back to the Indi-
ans, discussed last week. In
its latest quarterly report to
LSC, it said it is helping
South Dakota Legal Services
(funded by LSC) to prosecute
a case involving the rights of
prisoners.

The Center also reported
that it has helped four attor-
neys from the (LSC funded)
Secattle Legal Services, which
keeps them on two Indian res-
ervations to serve as general
counsel to the tribe. It didn't
explain how a whole tribe
qualified for such help.




December, 1976, Northeast Agriculture

Legal Services for whom?

By C.M. Wilson

A few years ago the legal services of the
Office of Economic Opportunity drew so
much fire from the public that Congress
was obliged to do something about it.

What the Congress did was to suffocate
the OEO with an avalanche of amend-
ments and to give birth to the Legal Ser-
vices Corporation for the stated purpose
“of providing financial support for legal
assistance in noncriminal precedings or
matters to persons financidlly unable to
afford legal assistance.”

The corporation was funded by Congress
last year 1o the tune of $82 million.
President Ford recommended that the
appropriations be reduced by $45 million
for the current fiscal year, bul the
Congress increased if $35 million, bringing
the total up to $125 million.

A report which was issued last April
revealed that 776 atlorneys are employed
by the Legal Services Corporation in the 11
states covered by Northeast Agriculture,
plus %0 in Puerto Rico. Here is the break-
down by states. Connecticut, 74, Maine, 21;
Massachusetts, 138; New Hampshire, 19;
Rhode Island, 16; Vermont, 22; New
Jersey, 137; New York 267; Delaware, 14;
Maryland, 45; West Virginia, 23; and
Puerto Rico, 90.

One of the problems that is being
referred Lo repeatedly in the various
reporis made by employees of thé -cor-
poration is the "‘distribution of services'.
That seems to imply they're having
trouble %nding enough poverty level
people with noncriminal legal needs to
keep the 776 attorneys busy.

Perhaps, at least to some extent, this
accounts for the fact that lawsuits have
been filed against 88 farmers in New

Jersey along with the Garden State
Service Cooperative Association, the
Glassboro Service Company, and Farmers
and Gardners Cooperative, all ol which
are, or have recently been involved with
the employment of seasonal farm workers
from Puerto Rico:

The complaints, as registered by the
Legal Services Corporation, have ranged
from so-called violations of housing
standards to minimum wage rates, to
errors in record keeping to general health
facilities, and various other regulations
eslablished and policed by the Department
of Labor and Industry of New Jersey or by

regulatory agencles of the federal
government, such as OSHA.

As of October 6, 52 of the cases had come
to trial and 51 of them had been dismissed
due to lack of evidence. In one case, it was
found that a worker had $21 coming to him
because of an error in the employer's
calculation of wages due the worker

Normal administrative procedures are
not followed by the Legal Services Cor-
poration, in notifying the employer that he
was to be charged for a violation. The
farmers were simply “‘hauled into court”
to defend themselves as best they could or
to hire a lawyer to do it for them. In every
case, the farmer through his organization
paid for his defense, while the worker is
represented without charge by attorneys
paid by the government.

Of the 88 cases, 76 have been filed in
Puerto Rico where the Legal Services
Corporation maintains another battery of
atlorneys. Bo the New Jersey farmers
have found it necessary to hire a Puerto
Rican law firm to defend them and to take
their chances.

This has been going on four years and
the resulls are beginning to show up. Jobs
for migrant farm workers are drying up.
The Glassboro Service Company, ten
years ago, was placing close lo 10,000
Puerto Rican workers on farms in New
Jersey. This past season the figure was
down to about 3,300

Tomato acreage in New Jersey has
dropped dramalically, the asparagus
growing business in the Garden State is no
longer significant. Farmers in New Jersey
are switching to soybeans, wheat, and
corn. An important factor in the decline of
vegetable acreage has been problems with
labor and with agencies of government.

On the one hand, the U.S. Congress
concerns itsell with providing jobs for
everybody. On the other hand, it has
created a situation through which
thousands of jobs are belug eliminated.
Thus far the 137 attorneys hired by the
Legal Services Corporation in New Jersey
and the 90 in Puerto Rico are the ones who
seem (o have gained most from the
project.
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South Jersey farmer says
Woeight of government too heavy

By C.M. Witsen

lLike a lot of other Southern New Jorsey
farmers, J.V. Sparacio liked

farming; he bad s knack for it and he was
p-auu Om his 400 acre farm noar

Farmors call it harsssment

4V, Sparacio is but one of mare than 80 fruit and vegetable growers in
New Jersey who have been hounded by the Legal Services Corporation
Vegetabie production in the Garden State has shown a dramatic decline
and there has been & substantial increase in Lhe acreage of whest, corn
and soybeans

W
snap besns, snd & halfl dozen other
vegetable crops that are compatible with
the soll and climate of the Garden Stale.

Sparacio and his wile were baving a
wood time of it; they enjoyed what they
were doing. It was their habit o employ
sbout &5 seasonal workers from Puerio
Rico each year. Sparacio learned Lo speak
Spanish and he could communicate with
the workers. Year after year the Pusrio
Rican workers would make application LagalSecvions

Inn the last 10 ypars employmenl of seasonal workers through the
Glassboro Service Corporation has dropped from more than 10,000
workers (o slightly more than 3,000 this past season

Local growers are saying they can't take the risk of harassment by the
Carporation, an agency of the federal government

Ihrough the Glassboro Service Corporation
for & job on the Sparacio farm

In 1971, Sparacio bulli new housing
[acilition for the workers. Everything was
new, up-to-date, in sccordance With every
housing standard established by the

rtment of Labor in New Jersey and
well above the minimum standards
established by OSHA.

Sparacio was proud of 8 letier he
received from the New Jersey Department
of Labor commending him for “‘such
modern, up-io-date facilities for your
workers.”

Adjacent to the sleeping quariers, the
Puerie Ricana were provided with a
modern kitchen and dining room. They
were (ree lo cook meals of Lheir eown
choosing. Facilities were provided for
daing their own washing and s shower
room with toilet fncilities was svailable.

Sparacio made it a habit to pay his
workers well and promptly; his wife kept
the books which included the number of
bours worked each week Each Saturday,
the men were paid in scoardance with the
contract they had signed before leaving
Puerto Rice. It was a standard contract
worked oul In advance by the Department
of Labor in Puerto Rico and the Garden
Siate Service Corporalion.

Sao life on the Sparacio farm was good far

everybody .. arlnulrrhdr\hﬂuhlmul

Beplember 35, 19071, Mdurswelom
Bridgeton office

poration, sdvising him that he was 1o
appear in court to defend himsel! against
charges that he had not provided clean
living quarters, that the bedding was not
clean, that there was no closet where the
workers could hang their'clothes, and that
there were po opague window shades
There were shades at each window, but
they were nol opaque

Even though the workers were doing
their own cooking, Sparacio was charged
with pol having ferpished o suitable
standard of nourishment. Further, || was
charged Lhat he owed Lhe workers extra
benefits because they had bought their
own soap and tollet articles

Sparacio was puraled. On the one hand
he was being commended by his State
government  for excellenl housing
facilitien; his operation was being held up
us an example for others to follow. On the
olher hand, the lederal government was
charging him with & number of violations




Why hadn't someone from the Legal
Services Corporation, or from OSHA or
from some other bureau of the government
contacted him ... he had tried to do
everything right and would have been glad
to make any changes necessary to correct
any mistakes he had made ... why was he
being summoned info court without
warning? Sparacio wondered why.

His was one of the first cases to be
brought before the court by the newly
established Legal Services Corporation.
His was one of the first to be thrown out of
court due to lack of evidence. Although it
had cost him time and money, he was
satisfied that he was in the clear.

But not so. The following year, 1973, he
was summoned to court again by the same
Legal Services Corporation, in the same
manner and was again charged for the
same alleged violations.

This time, though, he was summoned to
the court in Puerto Rico. That meant he
had to defend himself there, instead of in
New Jersey.

His case hit the papers and one day a

picture appeared in the Philadelphia
Inquirer.

The picture was one of a ramshackle,
run down housing facility which the paper
reported was located on Sparacio’s farm
and where, it was said, he housed his
migrant workers.

Sparacio hit the ceiling .. the building
was not on his place ... never had been. He
appealed to the paper for a correction, but
didn't get one. Again he answered the
summons to court and again the case was
dismissed for lack of evidence. Again the
vegetable grower went back to his
business.

Came 1974 and two more sum-
monses were caused to be sworn out by the
Legal Services Corporation. Again the
summons called for the case to be tried in
Puerto Rico. This time the charges were
different, though. Now he was being
charged for a violation of the wage rates,
It was charged that he had not paid his
workers for time worked over 48 hours per
week.

Although he had not been found guilty of
anything during any of the -four trials
Sparacio felt whipped. Other vegelable
growers were being hauled to the courts in
Puerto Rico and there appeared to be no
end to it.

So Sparacio quit growing vegetables.
The Legal Services Corporation had dried
up 85 jobs. The South Jersey vegetable
farmer could raise other crops. He turned
his 400 acres into soybeans, wheat, and
corn.

Today he employs no farm workers at
ail. With a little part time help from
relatives at planting time in the spring and
at harvest time in the fall, he can get along
nicely ... not as much fun, says Sparacio,
but a lot easidr ... Most important, though,
the harassment ended ... incidentally, his
housing facilities are being converted into
apartments for local residents who want to
live on a farm.




STATEMENT OF THE LEGAL SERVICES CORPORATION

IN RESPONSE TO "BAR SINISTER"*

The two-part article concerning legal services for the poor in the
Janvary 24 and January 31, 1977 issues of Barron's is scarred by error
and innuendo, by the apparent judgment of its author that poor people
are not entitled to the same recourse to the law that is the right of
every citizen, and by a sharply negative tone that begins with the title,

"

"Bar Sinister." This statement deals with each of those points in turn.

First, the error and innuendo.

o The article states that the Legal Services Corporation has not
been faithful to its mandate because legal services lawyers may "advise
a client about lawful alternatives to litigation." Litigation is a
cumbersome and expensive process that drains the resources of the
parties and the courts; whenever litigation can be avoided, it should
be. This approach is wholly consistent with the Legal Services Cor-
poration Act.

e The suggestion that legal services programs improperly use class
actions to benefit the non-poor is incorrect. The Act specifically
sanctions class actions in accordance with policies established by the
governing bodies of legal services programs. Under federal and state
rules of civil procedure, a class is defined by the common interests
of its members, and many of the interests of the poor are shared by
others. In every case, whether brought by legal services attorneys or
not, it is the court that decides whether a class action is proper and

who the class members should be.

Portions of this statement were submitted to parron's in a letter
dated January 26, 1977. An abbreviated version of that letter was

then submitted and was published in the February 21, 1977 issue of
Barron's.
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e The article is wrong in suggesting that legal services programs
should not bring suits against federal agencies. The Act does not pro-
hibit such suits. Legal actions by private persons, no matter what
their economic status and including persons represented by legal ser-
vices lawyers, are one way to ensure that federal agencies implement
and enforce laws as the Congress intended.

e The statement that "the LSC Act bars financing public interest

law" is wrong. The Act prohibits making grants to or entering into

contracts with any private law firm that expends fifty percent or more
of its resources and time litigating issues in the broad interests of
a majority of the public. The Corporation has uniformly complied.

e The article implies that Corporation-funded programs that repre-
sent consumers are acting inconsistently with the Legal Services Cor-
poration Act. It states: 'there is nothing in the Act authorizing
[legal services] lawyers to represent consumers." The mandate of the
Legal Services Corporation is to provide all poor persons in America
with legal assistance. The Act specifically sets forth the Corpora-
tion's statutory responsibility to support "high quality legal assis-
tance to those who would be otherwise unable to afford adequate legal
counsel." The 29,000,000 poor in this country eligible for legal ser-
vices are, like the rest of the population, consumers.

e The article's discussion about financial eligibility for legal
services misstates and misleads, particularly the statement that: '"LSC,

plainly, is generous in deciding who is eligible for its help." The

Act requires the Corporation to set maximum income levels and establish




guidelines to ensure that eligibilicty of clients will be determined
properly by recipients. The Corporation regulation provides that a
grantee shall not exceed 125 percent of the Office of Management and
Budget Official Poverty Line Threshold. That is hardly generous:
under the regulation, income for one person cannot exceed $3,500;
income for a family of four must be less than $6,874. There are few
instances when "over-income" persons are eligible. The exceptions are
for persons who are elderly or disabled; persons who are entirely
dependent on government benefits; and mothers who supplement Aid to
Families with Dependent Children (AFDC) payments by working. In grant-
ing eligibility for the- latter, the Corporation is consistent with
federal policy.

e The article's reference to the Spokane Legal Services Center
providing counsel for the defense in a case of criminal slander before
an Indian tribal court suggests improper conduct. In fact, the legis-
lative history of the Act shows that Congress was aware that legal
services programs had been representing Indians charged with misde-
meanors in tribal courts, and expected such representation to continue.

» Another misleading discussion in the article concerns the pro-
visions of the Act and regulations on fee-generating cases. The article
states that the section of the Act allowing legal services lawyers to

take fee-generating cases pursuant to Corporation guidelines "created

a loophole," and suggests impropriety. Yet most courts, including the

United States Supreme Court, have recognized that legal services lawyers
may accept fees under the circumstances specified by the Corporation's
regulations. (In the discussion of this topic, the article refers to
the Puerto Rican Legal Defense & Education Fund as a Corporation grantee.

It is not.)
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e The article's statement that the Corporation is "shooting at a
budget seven times the present size, or $875 million" is false specula-
tion. The Corporation's budget request for Fiscal Year 1978 seeks an
appropriation of $217.1 million. Even that level of funding, however,
will leave more than seven million poor persons without minimum access
to legal services.

e The article is incorrect in suggesting that the Act abolished
the so-called back-up centers. Section 1006(a)(3) of the Act provides
that the Corporation shall undertake directly, and not by grant or
contract, training and technical assistance, research, and clearinghouse
activities. The Corporation's Board of Directors commissioned an ex-
tensive factual analysis of the activities of the support centers as a
first step in considering the effect of this provision. On the basis
of that study, the Corporation staff and outside counsel thoroughly
analyzed the Act and its legislative history —-- including the state-
ments of members of Congress -- and made recommendations to the Board.
We concluded that Section 1006(a)(3) restricts the enumerated activities
only if they are a part of general assistance given to field programs

and unrelated to identifiable clients; it does not limit those activities

insofar as they are part of the assistance rendered to actual clients.

The Board of Directors concurred in this analysis. As a result, funding
was continued for thirteen of the support centers pursuant to carefully-
negotiated contracts that require them to act only on behalf of eligible
clients. The centers are monitored regularly to ensure that they con-

tinue to comply with the Act.




e The article misleads in stating that the Corporation has "taken
over the functions and some of the activist personnel” of four of the
support centers. The Act requires the Corporation to ensure "the main-
tenance of the highest quality of service and professional standards..."
To this end, the Corporation has established an Office of Program Support
to provide training, recruiting, and technical support to legal services
programs, and a Research Institute on Legal Assistance to conduct substan-
tive research regarding recent developments and areas of poverty law not
currently developed. Although some of these services were previously
available from support centers on a limited basis, the activities of the
Office of Program Support and Research Institute go far beyond those of
the old back-up centers. The activities of the present support centers
are entirely different than those of the Office of Program Support and
Research Institute in that the centers are permitted to act only on

behalf of eligible clients.

® The article incorrectly implies that the Clearinghouse Review

operates independently of the Corporation. The Legal Services Clearing-

house is a unit of the Office of Program Support that publishes the

Clearinghouse Review and supplies case materials to legal services pro-

grams on request. Its staff and budget are administered by the Corpora-
tion. For logistical reasons, including existing lease arrangements

and proximity to low cost printing sources, the Clearinghouse is head-
quartered in Chicago. Its board of directors and autonomous corporate

status, however, are being dissolved.
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e The article is wrong in stating that the Corporation promotes
legal services by other governmental agencies, particularly VISTA and
the Community Services Administration, because "they can engage in
activities for which the Legal Services Corporation Act prohibits Cor-

poration funding." The resources for legal services are so scarce that
the Corporation encourages support for those services from a variety
of sources, including governmental agencies and the private bar.
We are encouraging VISTA to continue to provide funds for paralegals
and attorneys that work in legal services programs. Those persons are
bound by the provisions of the Act. We have also encouraged CSA to
continue to provide funds for legal services programs for special pur-
poses. The Act provides that such public funds may be used for what-
ever purposes are specified by CSA.

e The article suggests impropriety in the provisions of the Cor-
poration's contract with the Legal Action Support Project of the Bureau
of Social Science Research uealing with legislative and administrative

representation. Administrative and legislative representation is often

a more effective way of resolving widely-shared problems than is repe-

titive and expensive litigation. The Act permits such representation

on behalf of eligible clients and in response to specific requests by
governmental bodies. Those are the situations in which the Legal Action
Support Project is authorized to appear before administrative and legis-
lative bodies. Since July 15, 1976, however, less than 1 percent of

the project's time has been devoted to such activicy.
F J
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e The article alleges poor judgment, if not illegal activity, on
the part of the National Housing Law Project in its relationship with

the Department of Housing and Urban Development. The allegation is

unfounded. None of the litigation conducted by the Housing Law Project

related to Housing Assistance Counsels -- community organizations
designed to provide HUD with citizen input -- or the background paper
on redlining that the Housing Law Project prepared at HUD's request.
None of the activities engaged in by the Housing Law Project were com-
promised because of its involvement with several issues at one time.

Second, the article reflects an apparent judgment that poor people
should not be afforded particular kinds of legal representation, and
incorrectly implies that those kinds of representation are prohibited
by the Legal Services Corporation Act. The article criticizes legal
services lawyers for representing their clients in actions against the
federal government. Fortunately, such actions are entirely consistent
with the Act. Our form of govermment requires everyone to live under
the legal system. That requirement must carry with it the means to
ensure that poor people are not excluded from the legal system. In-
dividuals can hardly be asked to live under and respect the law unless
they have an opportunity to use it.

The article dwells at some length on a suit by a number of Indians
in Maine who claim title to substantial lands in that state. On
several occasions the author complained to Corporation staff that the
suit had hurt the sale of bonds in Maine, For that reason, she sug-

gested that the suit was plainly wrong. The Corporation's response
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was that the judges in the case should decide the issues. Indians,
like all other Americans, are entitled to use the legal system to
protect their rights through lawful means —- and that is precisely
what is involved in the Maine suit.

Third, the article has a negative -- almost sarcastic —- tone
that is unfair to millions of poor people who desperately need legal
help, and to the legal services lawyers and staff who are trying to
provide that help. The Legal Services Corporation was created by
Congress as an independent organization -- not, as the article con-
tends, because of "mounting controversy" over alleged activities of
poverty lawyers under the Office of Economic Opportunity Legal Ser-
vices Program -- but rather as a result of a strong campaign led by
such groups as the American Bar Assoclation, the National Bar Associa-
tion, the National Legal Aid and Defender Association, and many state
and local bar groups to ensure that the program would be independent
from partisan politics.

The article reflects a basic misunderstanding of what the Cor-
poration is and what it is not. It suggests that we are misbehaving
by requesting an appropriation greater than the amount recommended in
President Ford's budget, and disloyal by arguing that the Office of
Management and Budget may not control the payment of the appropriation.
But the Legal Services Corporation is not an agency or bureau of the

government. It is a private, not-for-profit corporation created by

Congress and insulated from partisan political considerations by being




separated from the Executive Branch and freed from control by the
President and the Office of Management and Budget. The Corporation

is governed by Directors who were appointed by President Ford,

approved by the Senate, and directly responsible to the Congress.

They are all respected members of the bar who would not tolerate
evasion of the law or counténance mischievous conduct.

The subheading of the article illustrates all the points made
in this letter. It states that the Corporation “"stretches its man-
date. Heedless of intent of Congress, pers & in pushing social
activism over needs of the poor. Finances class action suits, lob-
bying, defends criminals.” In fact, Corporation funds are not used
to support criminal proceedings. They are psed in civil matters
only. All the examples of "lobbying" cited in the article are
authorized by the Legal Services Corporat jon Aet, which permits
legislative advocacy on behalf of eligible clients and in response
to legislative requests. The Act specifically sanctions class
actions brought according to locally-established procedures,

The Corporation does not "persist in pushing social activism
over needs of the poor." Every legal services program is governed
by a local board of directors composed of attorneys, eligible clients,
and other interested persons in the community to ensure that the
needs of the poor in the community are being met. Finally, no evidence
was provided in the article that the Corporation is either "stretching

" On the con-

{ts mandate" or "is heedless of the intent of Congress.
trary, we have made every effort to comply with the Act and have kept

our oversight committees fully informed of our activities.




in legal services are trying to. do a job that was

indated by Congress -- to ensure that poor people have the same chance

to use the legal system that people have in the business and financial

community. 1 ntire tone of the article suggests that poor people

should not be afforded those rights. Fortunately, the business and
Ys

munity has supported legal services for poor people, just

financial ¢

the organized bar.
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Senator Haron. Your response would contain your answer to this?

Mr. EnruicH. Yes.

Senator Harcu. I won’t burden the committee with that. Let me
just ask one other question, I am sorry I have had so many for you

ut I have had so many questions about this and this is informative
and helpful to me.

How do you feel about liberalizing the amendments to the act,
including, say, one, exceptions to prohibitions on entering criminal
proceedings; two, elimination of the restrictions on juvenile repre-
sentation; and, three, elimination of the restrictions on the use of
private funds?

Mr. Enruicn. I will take those, if I may, one at a time. We do not
seek any expansion into the area of criminal representation other
than the sole and very narrow exception of the native American
cases referred to in S. 1303. They weren’t covered in the 1974 act but
would be covered by the proposed amendment. We do not seek any
general foray into the realm of eriminal representation.

The second area you referred to was juvenile representation. The
restrictions that are currently in the statute would be eliminated in
the proposed House bill as you no doubt know. We did not seek
that change but we certainly don’t oppose it. We didn’t think the
restrictions were really necessary in terms of——

Senator Harcu. You wouldn’t feel badly if they were stricken by
our committee?

Mr. Enruicn. No. I think the argument on the part of some is that
those restrictions may have a chilling effect on representation that
goes beyond the actual provisions of the act. In other words, there
are matters not covered by the restriction that some legal services
lawyers don’t take for fear they might conceivably be accused of
violating the provision in the act, which they don’t want to be ac-
cused of. We c?idn"t seek that provision.

The third was

Senator Haron. Elimination of the restrictions on private funds.

Mr. Enruicur [continuing]. Which we do support on the ground
that we think that the resources available for legal representation
are so scarce that there ought not be restrictions on them that go
beyond the restrictions on the use of public funds. The most obvious
case, is in the criminal area. There are programs that receive non-
Corporation funds from public sources to use for criminal repre-
sentation in a legal defender service. That is permitted under the act,
but as it is now written, they couldn’t receive private funds because
of that prohibition.

The removal of the prohibition, which would treat private funds
the same way as public funds, would eliminate what seems to us an
anomaly. The proposed change makes sense.

Senator Harcu. Thank you very much.

Senator Javirs. Mr. Chairman, can I have just one question because
I have to go to another hearing and I will come back. That is on

this report. I assume the report refers to what is found in section
1007(;:?.

Mr. Enruicn. Yes, Senator, that is the report on delivery system
studies.
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Senator Javrrs. That is due in October 1977, isn't that correct?

Mr. Enruicn. July.

Senator Javirs. You say your first meeting of the Corporation——

Mr. Enruicn. I didn’t make that clear. The first meeting of the
Board was in July of 1975. The operations formally began in
October.

Senator Javirs. So this is due in July?

Mr. Enruica. Yes, sir.

Senator Javrrs. Why is it not practical to wait until that report is
in order to deal with the corporate request for funds? What is the
calendar that makes it practical? After all, we get a report and we
have to read it and study it too, so let’s take 60 days for that. That
means July, August, September. Why can’t you wait until September ?

Mr. Enruicu. I certainly would hope that the authorization and
appropriation was settled long before then, in order to efficiently
plan for next year and into the future. We can say now that the
preliminary report on the delivery system study will have a good
deal of information about a variety of issues, in terms of starting up
different kinds of programs in different kinds of areas as well as
about the basic structure of our staff attorney system.

I do not believe, however, it will address the central question for
the Congress in terms of our funding, which is whether or not we
should make good on the promise to provide at least minimum access
to legal services throughout the country. That promise, which will
require $217 million this year, will not be addressed in this report
because the statute itself, in our view, mandates that we meet that
goal.

Senator Javrrs. Aside from what is addressed in your report, don’t
you have a practical question abont running an agency? You can’t
operate it without the necessary money. The year starts October 1,
isn’t that true?

Mr. Eurricn. That’s right, we certainly could not wait.

Senator Javrrs. That is a more vital reason than the other.

Mr. Enruicu. As I said, we need to know now for planning pur-
poses next October.

Senator Javirs. So you can’t, unless you want to dismantle—You
have got to have some action.

Mr. Enruicn. That’s correct.

Senator Javrrs. T certainly don’t want to dismantle.

Thank you.

Senator Nerson. What is the salary schedule for Legal Services?

Mr. Enruicn. T can give you some data that we collected in 1975.
Do you mean for legal services programs throughout the country?

Senator Nrrson. Or for attorneys.

Mr. Enrcicn. Sadly, it is much too low. The average starting
salary in 1975 was about $10,500. The average staff attorney salary
was about $12,000 and the average supervisor salary was about
$14,000. Salaries in the last 2 years, I think, on the average have
gone up about 15 percent. One can fairly add 15 percent, on the
average, to those figures. But it is also true, when you compare them
to the salaries in public defender offices, let alone in other govern-
ment public service fields, that they are too low. That is a problem.
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Each local board, I should emphasize, sets the salaries. We do not
set salaries on a national level, but rather, each board sets the salaries
of its employees.

Senator Nerson. Is the $14,000 for a local program director an
average?

Mr. Enruica. For a director of an office. For example, here in
Washington there are six offices in one program. The average for the
program directors is $19,000.

Senator NeLson. The program director?

Mr. Earuica. That’s right.

Senator Nevson. Otherwise, they range from $10,000 to $14,000
average, is that what you are saying?

Mr. Enriica. On the average, that’s right.

Senator Nerso~. But that is determined locally?

Mr. Enruicn. Yes. Each program allocates its resources among
salaries and other costs,

Senator Nrrson. What is the average length of time a Legal
Services attorney serves with the local program?

Mr. Earuica. We did a survey last year of that and found that
about 25 percent had been with the programs less than 1 year, another
25 percent between 1 year and 2 years, another 17 percent between
2 and 3 years, which means that a total of 70 percent had been there
less than 3 years. The rest—30 percent—had been there longer.

Senator Nerson. That 30 percent, what did they average?

Mr. Enruica. About 10 percent had been there more than 6 years,
10 percent had been there between 3 and 4 years, and another 10
between 4 and 6 years.

Senator Nerson. Do you have any statistics for those areas where
you have a lawyer density of two per 10,0007 Do you have any
statistics on caseloads and cases they have had to turn down because
of inadequate staffing? Or hasn’t there been a problem where you
have had a density of 2 per 10,0007

Mr. Egruica. Even with that minimum, and we keep emphasizing,
it i3 a minimum, a great many cases have to be turned down. We can
give you some representative indications from the Boston area—
from region 1 as we call it, which is the area closest to that mark—
to indicate even there the caseload burden is too high and many cases
have to be turned away.

I should say the burden of caseloads, like salaries and a number of
other factors, is involved in the overall retention problem you were
indicating earlier. We are making an overall effort to try to meet that
problem, not only by increased salaries but through a variety of
other mechanisms as well.

Senator Nerson. Do you have any statistics on the number of
people who apply for jobs in the legal services field who are not
able—

Mr. EnruicH. We can give you also for the record some indications
from various programs in the country of the numbers who are apply-
ing for jobs and who don’t receive them. Of course that varies a
good deal from area to area throughout the country. We are insti-
tuting, for next year, a national recruiting effort to supplement
efforts of the local programs to be sure that if and when there is any
difficulty in hiring the national effort is there to supplement.

[The following was subsequently supplied for the record:]




The Corperation requires that each legal services program establish
priorities, in full consultation with the client community, to assure that
the procedures established to deal with the problem of limited resources
take into consideration the total relative needs in the community, rather
than simply resort to a "first come, first serve" approach that may leave
the most serious problems of clients unresolved.

The Corporation's short-term goal of the equivalent of two lawyers
for 10,000 poor people throughout the country is designed to provide a
level of minimum access that offers some realistic hope that a poor person
with an urgent Tegal problem will have an opportunity to use the legal
system.

Legal services programs do not keep records on the number of eligible
clients whose requests for Tegal assistance are turned down because there
are not adequate resources to help them. Even if a program is funded at
the level of two attorneys for 10,000 poor persons, however, it can handle
only a fraction of the legal needs of its client population.

Analysis of information collected by the American Bar Foundation in
its study of legal needs of the public indicates that approximately 23
percent of all poor people (or 2300 of 10,000) actually need Tegal
assistance during a given year. Assuming that the average Tegal services
attorney handles a caseload of between 350 and 400 matters a year -- a
caseload far above the norm for private practitioners -- then two attorneys
would handle between 700 and 800 of the 2300 legal problems of the poor
they are trying to serve. As many as 1500 to 1600 would go unattended,
except to the extent that private attorneys could be persuaded to provide
pro bono assistance.

Legal services programs handle this problem of limited resources in a
variety of ways. Many programs set eligibility far below the maximum of
125 percent of the poverty level, because they know they cannot begin to
provide services to everyone. Even with that limitation, however, most
are forced to resort to other measures as well, including the total exclusion
of certain types of noncrisis cases (such as name changes or uncontested
divorces). Many programs maintain waiting lists, with the hope that they
can get to eligible clients when they have time or available staff. Some
programs close down intake on certain days of the week or for extended
periods of time, because they simply do not have staff to take on additional
cases.

A random check of legal services programs throughout the country
demonstrates that programs are receiving large numbers of applications
for attorney positions, many of them unsolicited. During the past
twelve months, five programs in New England reported 361 applications;
Five in New York State, including the program in New York City, reported
1494 applications; seven programs in the Philadelphia region reported
2029 applications; three in Ohio and Kentucky reported 587: five in
the Southeast reported 2397: five in the Midwest reported 970; five
in the Denver region reported 990; five in California reported 867;
and three in the Northwest reported 356.

The number of applications is high, not only for programs in major
urban areas as might be expected, but for programs in rural areas as
well. The Appalachian Research and Defense Fund in Kentucky reported
150 applications; Texas Rural Legal Assistance, 180: DNA-People's
Legal Services, which operates on the Navajo Indian Reservation in
Arizona, 190; and California Rural Legal Assistance, 120.
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Senator Nerson. Have you had difficulty in recruiting lawyers at
these salaries?

Mr. Enruicn. No: not generally. The problem has not been a re-
cruiting problem, although there are iso ated incidents throughout
the country where it is difficult to hire in a particular program. But
generally, the answer is no. Retention has been a more difficult
problem.

Senator Nersox. I take it that at those salary levels a good many
of them are recently admitted to the bar?

Mr. EnurvicH. Yes.

Senator NerLson, Is that a good or bad principle?

Mr. Enruicn. On the whole, I think it is good. We do believe,
however, that there ought to be some of the best and most able who
stay in legal services and make it a career. In some areas there has
been such turnover there hasn’t been the degree of experience and
background that a program needs. It is inefficient and ineffective
and short changes clients not to have some of that experience. That
is why we are engaged in an effort now that Mr. Bamburger is head-
ing to try to find ways to insure that some of those experienced
people stay on.

But, on the whole, I think it is just fine that legal services attracts
lawyers who have recently left law school.

Senator Nersox. The expectation is that they would then generally
serve a year or two or three?

Mr. Enruica. We would hope more than a year. We would hope
3 years, 4 years, and many would then move on. That is exactly right.

Senator Nersox. Thank you very much.

Senator Harca. Could 1 ask a question?

Senator Nerson. Yes.

Senator Hatcr. One thing that has bothered me; I sit on the
Judiciary Committee as well. In the U.S. Senate, as I recall, this bill
was passed through the Labor Committee, the Labor and Public
Welfare Committee before but I am wondering why, since this in-
volves so many considerations involving the judiciary that this bill
is not presently at least in concurrent jurisdiction with the Judiciary
Committee. Would you have any objection to the Judiciary Com-
mittee at least looking into it on a concurrent jurisdiction basis, not
that your conclusion one way or the other would make any difference
but I would just like to know?

Mr. Enruica. With all deference, Senator, I think that should be
the judgment of the Senate, not of the Legal Services Corporation.

Senator Harca. But you would have no objection?

Mr. Enruicn. We certainly have talked to many committees of
the Congress about the role of legal services. It is primarily, and
I emphasize primarily, a program for poor people.

Senator Harch. But it is legal and legal services is the jurisdic-
tional program,

Mr. Enrcion. It primarily serves the poor and provides them with
the kind of help in the area they need. It is not——

Senator Harcu. Assuming the Senate wanted you to have con-
current. jurisdiction with the Judiciary Committee you would have
no basic objection to that? g ;

Mr. Enruicu. Again, I don’t think it is, in frankness, for us to
make a judgment. But I do say very strongly, we view this not as a
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lawyers program, not as a judges program, but as a poor people’s
program. ; =4

Senator Harcun. But you would have to admit that it involves
almost all aspects of the law as they are applicable to the poor
people. It involves many lawyers and involves the courts and litiga-
tion. It involves procedure, all of these. ;

Mr. Enruicn. Yes. It involves a great many substantive areas and
I would assume one of the concerns would be——

Senator Harcn. But almost all are related to the legal area.

Mr. Engruicn. And a great many other substantive areas.

Senator Harca, Name any that aren’t involved with law. A

Mr. Enrricu. In one way or another, of course, they are all in-
volved with law and substantive kinds of problems.

Senator Harcu. The bill that came out of the House was marked
up by the Judiciary Committee in the House. T was just wondering.
Of course, it is an unfair question to you, but I will withdraw it at
this point. T just want to make the point it may be the Judiciary
Committee should have concurrent jurisdiction over it.

Senator Nerson. First, let me say for the record, Judiciary never
asserted jurisdiction in the past. Second, under the Reorganization
Act adopted along with the Stevenson Act the committee report
specifically delineated the Human Resources Committee as the com-
mittee with the jurisdiction.

Senator Harca. You wouldn’t have any objection ?

Senator Nerson. That slows up the process.

Senator Harca. It may slow up the process but, on the other hand,
if we are going to have a purely legal process, we ought to have
the purely legal committee look at it.

Mr. Enreicu. My only other point is that we have testified before
a number of committees. For example, quite recently the Committee
on Aging. We try to work closely with all committees. A number
dealing with administrative benefits are particularly concerned with
the work of legal services, as well as those concerned with the elderly
and with Native Americans.

I hope that we are working with all of those committees. Certainly,
Judiciary is one of them. It happens that most of the inquiries,
questions and concerns relate more to those other areas than to that
one,

Senator Harcu. The biggest concern I have is this great services
for the poor paid for by the middle class who don’t avail themselyes
of the same services because they have to pay for it. I think we have
to have some balance. We have to help the poor. I certainly agree
with that and I want to do that. But we also need to help the great
middle class too.

I think every aspect of your program involves law, and involves
the judiciary, and involves interpretations of law and procedure,
both substance and procedure. It is important. There are two things
I find problem with today, actually three: that, the difference bet ween
the 9.1 million listed poverty people by the Congressional Budget
Office and the 29 million figure, and the fact that, we have a thorough
study, having been ordered, which won’t be completed until July.

You have to continue to operate, but T have a real question as to
whether it should be at the $217 million authorization which we then
would have to go in and revoke if it is too high, or diminish, or we
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we should wait until, as Senator Javits indicated, perhaps September
of this year, continue the present authorization and wait until then
until we find out what that report has to say. I presume that report
is going to back up many of the things you said because there is a
deﬁnite need in this area.

But I am concerned about doing things without knowledge and
without the background and without having the report that has been
ordered.

Mr. EnruicH. The report will not deal with the numbers of poor
people.

Senator Harcu. It should deal with what the total needs are and
the total applicable approaches should be, and from there we can at
least have a little better method of deducing how much the cost
should be.

Mr. Earuion. In fairness though, I don’t think you will get that
kind of information from the report, quite apart from the fact that
you will have——

Senator Harcn. It won’t be a very extensive report if it doesn’t
cover that information.

Mr, Enruicn. In terms of the alternative approaches, since the pro-
gram just began in January, it will lay out some of the areas and
1ssues. I hope it will be very helpful. My point is we will continue
to provide that information on into the future.

Senator Harcu. There is one other area that bothers me and that
is this request for the extension of an additional 5 years. That may
or may not be justified by that report. It may need to be extended.
T don’t know. But, the fact is I think it would be helpful to us if we
had that information. I appreciate you are an advocate for a system
and a corporation that you definitely believe in. You are an extremely
good advocate. You have great experience and you have a great
expertise in this area and I think we have to give heavy weight to
what you say. But, when we order a report it seems to me it is pretty
important that we have it.

Mr. Enrrici. One thing of which I can be confident, the report
will not indicate a lower need that I have articulated today. I am
sure of that. Yes; T am an advoecate and my view is a parochial one—
on behalf of poor people who are shortchanged by the system. I
think you will hear those views also reflected by the American Bar
Association and by others as well.

I would hope at some time we will have a chance to talk about
the ways in which middle class are now receiving representation and
can receive even more in the future because I do think that is an
important area. It is not the mandate of the Corporation but it is one
that is important on the national scene and will be much more im-
portant in the future.

Senator Harcu. I think that is all T have.

Senator Nerson. Wounld you make the responses which you agreed
to supply for the record available within 3 days?

Mr. Enruca. We can certainly provide some of the statistical
information.

Senator Nerson. Can you do it within a week?

Mr. Enruicu. Yes, sir.

Senator Nerson. Thank you very much.

[The prepared statement of Mr. Ehrlich follows:]
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Chairman and Members of the Subcommittee:

Thank you for this opportunity to discuss legal services
for the poor. My comments will naturally focus on the acti-
vities of the Legal Services Corporation during the past
eighteen months and its plans for the future. The issue is
not, however, the needs of the Corporation or any other or-
ganization; the issue is the right of 29 million poor Ameri-
cans for access to the legal system and equal justice under

the law. I appear as an advocate for those rights,

n &

Equal access to justice and equal justice under law
are fundamental promises by our society to all its citizens,
The obligation to live according to the law must carry with
it the right of access to the institutions that make and
enforce laws, and to fair treatment by those institutions,
Those principles are at the heart of our concept of liberty,

For approximately 29 million Americans, the promise of
equal justice has been an empty one. Those persons have
incomes below subsistence levels, For most of them, the

dominant issue in their lives is survival, For all but a

very few, the legal system is beyond reach,
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Many still believe that poor people have less need for
lawyers than persons of means. Precisely the contrary is
true. Poor people are too often forced to rely upon law
and the legal system to obtain basic necessities -- food;
shelter; clothing; medical care; a job; an education. Many
of the laws regulating those matters have been made without
regard for the distinctive needs of poor people; many
officials administering those laws do so knowing they will
not be held accountable to the intended beneficiaries. The
result is that the legal system places heavier and unfair
burdens upon the poor. Poor people generally have more en-
counters with that system than do others, and the stakes
involved in those encounters are usually higher,

Legal services lawyers have been leaders in ensuring
that statutory schemes operate as legislators intend, and
that the beneficiaries of government programs receive all
to which they are entitled. In literally millions of

matters over the past decade, those lawyers have demon-

strated that society's legal arrangements work properly

only if everyone can enforce the rules.

The best efforts of legal services attorneys, however,
fall short of making equal justice a reality, Recent
studies estimate that, for every person served by a legal

services program each year, six other poor people experience
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legal problems that go unattended, Even the current level
of service is possible only because legal services programs
have been leaders in training and using paralegals and in
developing mass delivery techniques, and because dedicated
legal services attorneys have been willing to carry case-
loads that other members of their profession would consider
intolerable.

Despite these efforts, nearly 16 million poor people
are without access to legal services programs. Simply put,
those people are effectively denied equal justice because

they cannot pay for it,.

;

As the members of this Subcommittee are well aware,
the recent history of publicly-financed legal services in
this country was of a struggle for survival, It became
clear by 1970 or 1971, if not before, that the legal ser-
vices program could not continue as part of the Executive
Branch. The partisan political pressures were too intense.

As a result, a strong coalition was formed of legal
services lawyers, clients, bar associations, and other
interested groups around the country. The coalition pressed

for the establishment of a new, independent corporation --

not an agency of the Federal Government ~-- to fund legal

services programs, A long hard battle was fought., The

Legal Services Corporation Act of 1974 finally emerged.




65

That so many diverse groups joined forces on behalf
of legal services -~ and that legal services attorneys con-
tinued to serve their clients with great dedication and
competence despite intense financial and political pres-
sures -- demonstrates the staying power of the legal ser-
vices movement. That movement has prevailed. After a
year and a half of the Corporation's operationms, I say
with great confidence that legal services for the poor
are a permanent part of our system,

My confidence is based primarily on the fact that
legal services for poor people are now widely accepted as
essential by the organized bar and the public generally,
Persons and groups who previously had no interest in or
knowledge about legal services are now aware of the program
and recognize its importance., They see in the Corporation
an organization that takes nothing for granted except the
fundamental nature of legal assistance for poor people,
and they support that concept,

The legal services program is no longer embroiled in
controversy. Our adversary system of justice makes it in-
evitable that some will disagree with particular actions
of particular legal services attorneys, but the program

itself is not under concerted attack from any source, For

the first time in far too many years, the energies of legal

services lawyers, clients, and bar groups can be devoted
full-time to the goal of obtaining equal justice for all

members of society,
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A basic aim of the Legal Services Corporation Act, to
ensure that the legal services program will remain free of
partisan politics, has been realized, The Corporation is
accountable directly to the Congress. Policy is set by the
Board of Directors, which consists of persons who are com-
mitted to the program. A director of one of the Corpora-
tion's regional offices who has considerable legal services
experience reports that, for the first time in his memory,
he is able to make decisions regarding the use of resources
based solely on the merits. This independence from politics
is essential for the Corporation's stability and success,

As a result of these developments, the legal services
program is far healthier than it has been for many years.
Much remains to be done, however, to make equal justice a
reality for this nation's poor people. I will describe
first the Corporation's efforts to achieve that goal, and

then our judgment of what must be done in the future,

I1I.

When the Corporation began operations in October, 1975,
the first task facing the Board was to assemble the staff
necessary to conduct the Corporation's affairs and attend
to the 258 legal services programs for which it had assumed

responsibility, That was a large job, The Board decided to

begin with the minimum possible staff and to hire slowly so

that needs could be fully assessed and persons found with

the necessary skills,




That approach has proven to be sound. Eighteen menths
after beginning operations, the Corporation has established
a structure and assembled a staff that enables it effectively
to administer and monitor the use of funds appropriated by
the Congress. We have reorganized and strengthened the
staffs of the regional offices, Those offices now visit
legal services programs on a regular basis, and for the first
time, can offer management and technical assistance when
problems are discovered. The regional offices have completed
field evaluations of all legal services programs and found
that, with few exceptions, they are operating efficiently
and on a sound professional basis,

The Corporation has established an Office of Program
Support that enables it to offer substantially increased
training, recruiting, and technical assistance to each pro-
gram that it funds, We have developed manuals to assist
programs with problems of personnel and financial manage-
ment, and our expanded training program concentrates on
those areas as well as legal skills, We have created a
Research Institute on Legal Assistance that conducts sub-
stantive research in undeveloped areas of poverty law,

such as the legal problems of the rural poor., This type

of support has never before been available on a large and

coordinated basis, and will help to ensure that the e~®

tiveness of legal services programs continues to improve
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A second priority issue facing the Board at the outset
was ensuring compliance with the Legal Services Corporation
Act. In February, 1976, the Corporation advised all of its
programs of the Act's prohibitions, and took the necessary
steps to make certain that those prohibitions were being
honored. Since then, we have conducted a regular monitor-
ing program to ensure compliance with the statutory re-
quirements.

The Corporation has issued regulations to implement
the Act. The regulations were developed by a Committee
of the Board with the advice of the Corporation's General

Counsel. Public hearings were held on each regulation,

and there has been extensive participation by groups such

as the National Clients' Council, the American Bar Associa-
tion, the Project Advisory Group (the national organization
of legal services programs) and the National Legal Aid
and Defender Association, A regulation is approved by
the full Board only after it has been published in the
Federal Register and all interested groups have had the

opportunity to comment,
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The most important issue facing the Corporation over
the past year was the need for a plan to meet the Congres-
sional mandate of ensuring "equal access to the system of
justice in our Nation" for all poor people. As a first
step toward fulfilling that mandate, the Corporation has
undertaken a short-term effort to provide the equivalent of
at least two lawyers for each 10,000 poor persons nationwide.
Based upon the accumulated experience of the legal services
program, that effort is necessary to provide minimum access
to legal assistance for all poor people,

The bare-minimum nature of the plan to provide two
lawyers for each 10,000 poor persons is underscored by the
fact that there are at least 14 attornmeys in private practice
for each 10,000 persons in the population generally, Un-
less substantially supplemented with funds from other sources
and increased pro bono activity by members of the private
bar, the plan will not result in an adequate level of ser-
vice. It will, however, provide some access to legal services
for nearly 20 million poor persons who, when the Corporation
began operations, were completely without that access --
either because they lived in areas where no legal services
programs existed, or because the programs in their areas
were so severely underfunded that their access to those pro-

grams was only theoretical. An example of the latter type

of area is the state of Georgia, where only 29 percent of

the eligible poor population has even minimum access to

the "statewide'" legal services program,
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The Corporation received an appropriation of $125
million for Fiscal Year 1977, a one-third increase over
the previous year. That increase in funds enabled us to
undertake the first significant expansion of legal services
programs in this decade. We have been able, by expanding
into areas where no legal services programs existed and
by strengthening existing programs that are underfunded,
to provide minimum access to legal services for an addi-
tional 3.8 million poor persons. There remain, however,
nearly 16 million poor persons who are without access to
legal services -- who are effectively denied access to the
system of justice in our nation. For persons faced with
the threat of eviction, the loss of a job, the lack of
medical care, or an inadequate diet, that denial is.catas-
trophic,

The Corporation will require an appropriation of $217,
million in Fiscal Year 1978, and approximately $274.5 mil-
lion in Fiscal Year 1979 to complete its minimum-access

plan. These funds are not being sought for an unproven

benefits program. Legal services are widely acknowledged

as cost effective, The Corporation has completed field
evaluations of all its programs and has found that, with

few exceptions, they are operating on a sound professional

basis.
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The Corporation is not, moreover, requesting substantially
increased appropriations based upon vague projections of need
and with only a general idea of how the funds are to be used.

We have surveyed all of the legal services programs that re-

ceive funds from the Corporation, and determined that they

received approximately $30.2 million fromother sources. The
plan to provide minimum access to legal services was based
on the premise that those funds will continue -- even though
many are temporary grants that vary from year to year, and
are subject to the discretion of local officials,

The Corporation also has a firm plan for placement of
the increased appropriations. We know the programs that
are currently underfunded, and have calculated the amount
that each is to receive in 1978 and 1979, Criteria for
distributing expansion funds were established last year
and, as a result of planning based on those criteria, most
areas of the country have well-conceived plans for achiev-
ing minimum access,

In short, the Corporation's immediate goal of provid-
ing minimum access to legal services for all poor people is
based on a realistic assessment of the critical need for
such services, our ability to manage the funds required to
meet that need, and the resources available from other
public and private sources, Our request for an appropriation

of $217,1 million in Fiscal Year 1978 is the minimum amount




necessary for the Corporation to move toward fulfillment of
its Congressional mandate., We hope the Committee will recom-
mend that figure to the Appropriations Committee and the
Budget Committee.

Simultaneously with the effort to provide minimum access
to legal services for all poor people, the Corporation is con-
tinuing to develop the most effective ways to serve the largest
number of clients, Innovations in delivery methods have been
a hallmark of the legal services movement. Faced with a
huge demand from clients for whom denial of legal assistance

can be ruinous, and too few resources to meet that demand,

legal services lawyers have been forced to move their practice

out of the realm of a 19th-century cottage industry. Those
lawyers have pioneered in mass delivery techniques for handl-
ing routine and repetitive aspects of their practice, in
training and using paraprofessionals, in evaluating the work
of individual attorneys, in coordinating efforts on recurring
and complex problems, and in involving clients in determining
the direction of legal services programs, These developments
have benefited both the legal profession and the public at
large.

The Corporation is continuing this tradition. The
Legal Services Corporation Act calls for a study of staff
attorney programs and, through demonstration projects, of
alternative and supplemental methods of delivering legal
services to the poor, The legislation specifies that judi-

care, prepaid legal insurance, contracts with private law
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firms, and vouchers are among the models to be tested, and
requires the Corporation to report recommendations based on
the study to the President and the Congress by July 1977,
In September, 1976, the Corporation selected 19 demon-
stration projects from among the more than 100 grant pro-

posals received for this study, The projects will test a

variety of methods of delivering legal services to the poor

actually serving eligible clients while gathering data for
the study. The models to be tested and the demonstration
projects themselves were developed with extensive partici-
pation by the legal services community and private bar, and
were selected with the assistance of an advisory panel that
includes persons from legal services programs, client groups,
private practice, and the academic and research communities.
The demonstration projects will operate in 14 states.
Judicare -- utilizing individual members of the private
bar -- will be tested in eight of the projects; prepaid
legal insurance will be tested in four; five of the projects
will include contracts with private law firms; and one pro-
ject is a voucher experiment to determine the effect of
client choice on legal services delivery. Going beyond
the models specified in the Act, the Corporation also funded
a pro bono legal clinic using a panel of 1,000 volunteer
lawyers in Boston, The demonstration grants became effec-
tive on January 1, 1977, and each of the projects is now

in operation,




74

The Corporation expects to fund a second round of
demonstration projects during 1977 in order to ensure the
validity of data obtained from the first round of projects,
and test other delivery methods that have been suggested.

We will also collect data from a number of existing staff
attorney programs to compare with the demonstration pro-
jects. Each of the projects included inthe study will be
evaluated to determine its feasibility -~ its ability to

be implemented at a reasonable cost -- and its performance
in terms of four primary criteria: cost of service; quality
of service; client satisfaction; and impact upon the poor
community as a whole. The July report to Congress and the
President will contain our observations regarding the imple-
mentation of different types of delivery systems, and some
preliminary performance data. In the future we will con-
tinue to report to Congress regarding our study efforts,

A primary goal of the delivery system study is to

determine ways of involving private lawyers in the delivery

of legal services to poor people, We do not, however, view
our study efforts as a competition between staff attorney
programs and the private bar, nor do we expect to identify
a single best way to deliver legal services to poor people,
Our goal, rather, is to identify delivery approaches that
are appropriate to individual commmnity settings and groups,
and to expand our knowledge regarding ways to providing

the quality legal services demanded by the principle of

equal justice.




The Corporation is also designing and implementing
a project reporting system to obtain data for our study
efforts and provide necessary information about our pro-

grams and the clients that they serve. There has never

been such a detailed analysis of legal services programs

and caseloads, and it has not been possible to conduct
one for the last several years due to the erisis atmosphere
surrounding the program.

The project reporting system is being designed care-
fully to ensure that the information it generates will be
meaningful and that its implementation will not disrupt
the operations of our programs, The system is currently
being installed in the demonstration projects for the de-
livery system study, and a sample of twelve staff attorney
programs, The results of this first phase of data collec-
tion will be analyzed, and the system will be streamlined
and expanded to include a larger sample of programs in the
fall. By early 1978, we will have determined what infor-
mation is needed on a regular basis for management purposes,
The project reporting system will then be simplified to
collect only that essential data, and installed in each

Corporation-funded program,




These are some of the highlights of the Corporation's
first year and one-half of operations, It has been a pro-
ductive time, We have established plans and an organiza-
tion for fulfilling the mandate of the Legal Services Cor-
poration Act of 1974. Those accomplishments, however, are
only the very beginning. Extension of the Act will recognize
the progress that has been made, but also stress the critical
need for legal services that still exists among the poor

people of this nation.

Iv.

We do not approach ﬁhe Subcommittee with sweeping pro-
posals to amend the Legal Services Corporation Act of 1974,
Eighteen months of operating under that statute have demon-
strated that it works -~ far better than many had
ever believed possible, We do, however, have several recom-
mendations,

Our first recommendation is that the Congress reaffirm
the fundamental concepts expressed in the Legal Services
Corporation Act of 1974, 1In particular, it is important
that Congress continue to recognize the fundamental right
of poor people to equal justice, the need for high quality,
professional legal services to vindicate that right, and
the requirement that the program for providing those ser-
vices be independent of partisan politics. A few words

about each of these concepts may be helpful,




Equal access to the system of justice and equal justice

under law are what the legal services program is all about,
The Corporation is not just another social program. It
exists because every citizen has a right to use the system
of law under which he or she must live, and because that
system must be fair to all,

Equally important is the principle that poor people
are entitled to receive the highest quality legal assistance.
Legal services lawyers, carrying heavy caseloads and receiv-
ing low pay, have represented their clients aggressively

and in a professional manner, They are a source of pride

to their profession. In order to maintain this standard of

excellence, however, we must have the resources to attract
and retain able lawyers and staff and to continue
activities -- such as the delivery system study =-- that
will enable us to improve the quality of service. The
concept of equal justice cannot tolerate different pro-
fessional standards for poor people and those able to pay,
Finally, the lessons of the past ten years make clear that
the goals of equal justice and high quality legal assistance
can be achieved only if the legal services program is in-
sulated from partisan politics. The Corporation has con-
tinually stressed its independence in dealing with federal

agencies and other branches of government. We believe that
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our status as an independent organization -- combined with
a strict accountability to the Congress -~ has been a key
to our success and stability; it is important that that
status remain unchanged.

Second, we support the five-year extension of the
Legal Services Corporation Act in the Bill that is before
you. The Corporation and its Board of Directors recognize
the necessity for regular review by and accountability to
the Congress. It is essential, however, that the legal

services program be assured of stability, Otherwise, the

vital energy of the program will be sapped and sound plan-

ning will be impossible, Our plan to provide minimum
access to legal services for all poor people is an example.
Baged on that plan, we have already developed a tentative
budget for Fiscal Year 1979 and are beginning to look at
the issues to be addressed in 1980, Existing programs

have develcped plans to increase their levels of service,
and the groundwork for expansion into new areas has been
laid, These efforts would have been impossible if re-
authorization were required on an annual basis, Such a
requirement would return legal servyices to the crippling

uncertainty that it has just escaped,
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Last April, the Corporation submitted a request pur-
suant to the Budget Act that the Act authorize "such sums
as may be necessary to carry out the purposes of the Legal
Services Act." We continue to support that approach, and
are pleased that it is reflected in the Bill before you
for all but the next fiscal year,

Our budget request for Fiscal Year 1978 has been sub-
mitted to the Congress, and seeks an appropriation of
$217.1 million, That amount is the absolute minimum
necessary to enable us to proceed with the effort to pro-
vide minimum access for all poor people, and many have
argued that we should request substantially more, Our
tentative estimate is that an appropriation of at least
$274.5 million will be required to complete the plan in
Fiscal Year 1979, Again, that is a minimum figure,

At this time we cannot say with certainty what our

budget request for Fiscal Year 1980 will be. Assuming that

the goal of minimum access is achieved in 1979, we will be
better able to deal with questions such as variations in
the cost of legal services delivery and the need to in-
tensify our present efforts to reach groups of poor people
who have been particularly hard to serve, We recommend ,
therefore, that the Act specify "such sums as may be

necessary" for Fiscal Year 1978 and beyond,
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We next recommend that the Legal Services Corporation
Act be amended in five specific respects, The Corporation's
Board of Directors has unanimously endorsed these amend-
ments, which do not involve major substantive changes, They
are, rather, amendments in areas where experience indicates

the Act should be clarified, and we are pleased that they

are comtained in the proposed legislation that is before

you,

We first recommend that Section 1006(b) of the Act be
amended to make explicit what we believe is now implied:
that the Corporation has primary authority to ensure that
its programs and their employees comply with the Act and
regulations, The purpose of this provision is to prevent
courts and opposing parties from inquiring into a legal
services client's eligibility or making other challenges
based on the Act or the Corporation's regulations that are
irrelevant to the legal issues in a lawsuit. Although pro-
grams have regularly prevailed when such challenges have
been made, the amendment is necessary because parties con-
tinue to make them in litigation rather than use the pro-

cedures contemplated by the Act,
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Second, we recommend that Section 1006(e) be amended to
expand coverage of the Hatch Act to staff attorneys of pro-
grams as well as to Corporation employees, That provision
should be accompanied by an amendment to Section 1007(a) (6)
that would limit the prohibitions against political activi-
ties of staff attornmeys on their own time to those in the
Hatch Act. These changes are reflected in Section 7(a) and
(b) of the current Bill, We believe it is important to
ensure that Corporation funds are not used to support po-
litical activities of any kind, Blanket restrictions on
the personal activities of staff attorneys that go beyond
those on state and local employees, however, are unnecessary,

Third, we recommend that Section 1007(b) be revised
to permit legal assistance to a defendant in a criminal

proceeding when the defendant is charged with an offense

involving hunting, fishing, trapping, or gathering fruits

of the land and the primary defense asserted involves rights
secured by a treaty with Native Americans, The effect of
Indian treaties is an extremely complex area of the law
with which few attorneys are familiar, Legal services
attorneys who represent Native Americans in civil matters
have developed expertise in that area, and it is often
impossible for persons charged with such offenses to be
properly represented if they are without recourse to a

legal services program,
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This amendment, which is contained in Section 9(a) of
the Bill, would also permit legal services lawyers to repre-
sent defendants charged with misdemeanors in Indian tribal

courts. The Conference Report on the Legal Services Cor-

poration Act of 1874 demonstrates that Congress intended to

permit representation in the latter type of cases, and the
Corporation's regulations so provide, We believe it would b
wise, however, to make that authorizatiom explicit.

Fourth, we recommend the addition of a new subsection,
Section 1006(d)(6), to provide that a court may appoint an
attorney employed by a Corporation-funded legal services
program to represent an indigent client without compensation
only if the appointment is made pursuant to a policy applied
generally to all lawyers practicing in the jurisdiction,

The amendment, Section 6(b) of the present Bill, will pre-
vent courts from depleting program resources and disregard-
ing priorities set according to the Corporation's regula-
tions by routinely appointing legal services attorneys
without compensation, We believe that the Congress intended
funds appropriated to the Corporation to supplement ~~ and
not to substitute for -- funds previously allocated by
state or local governments for legal representation for the
poor. Again, we believe this provision is declaratory of
existing law, but it will be helpful because of an increas-
ing number of instances in which judges have appointed legal
services attorneys without compensation when local law pro-

vides for attorneys' fees,




Finally, we recommend that the portions of Section 1009
dealing with audit reports and financial records be amended
to specify the length of time that such reports and records
must be maintained by the Corporation, We propose an amend-

ment substantially reflected in Section 11 of the Bill, that

would set that time at three years, The General Accounting

Office has advised us that it has no objection to this pro-
vision,

The Chairman has asked for the Corporation's comments
regarding other sections of the Bill that is presently be-
fore the Subcommittee, The Board of Directors has not con-
sidered each of the proposed changes in the Legal Services
Corporation Act that is reflected in that Bill, At its
January meeting however, the Board did discuss several
amendments that might be raised, and, by a divided vote,
authorized Corporation support for three changes in the
Act,

The first is the amendment of Section 1006(a) (3)
that is accomplished by Section 5 of the Bill, We do not
anticipate that this amendment would result in altering
the basic structure.of our Office of Program Support and
Research Institute on Legal Assistance. The amendment

would, however, provide greater flexibility and would enable
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the Corporation to ensure that every activity it perform is
carried out in the most economical and effective way possible.

Prior to the enactment of Section 1006(a) (3), for
example, specialized legal services programs in many states
provided training and clearinghouse services in local law
for other programs in the state. Such efforts are desirable,
and would again be possible if the proposed amendment were
adopted. The substantial expansion of legal services pro-
grams envisioned by the minimum-access plan, moreover, will
result an increased demand for technical and management
assistance. That demand may decrease in future years as
the new programs become established. It may be more eco-
nomical, therefore, for the Corporation to provide some
technical assistance by grant or contract rather than to
maintain a staff large enough to provide all of the required
technical assistance directly,

The second revision supported by the Board would repeal
the restrictions in Sections 1007(b)(7),(8), and (9) on the
types of cases that legal services programs may take, Those
restrictions are inconsistent with the principle of equal

access to justice, Poor people should not be prevented

from vindicating their rights through lawful means simply

because a given issue may be politically unpopular, Pri-
orities have to be set, of course, in allocating the scarce

resources available to legal services programs, But those




priorities should be set by the boards of local programs
based upon an assessment of the actual needs of their
clients. That is the position of the American Bar Associa-
tion's Committee on Ethics and Professional Responsibility,
and it is endorsed by the Corporation,

Finally, the Board endorses repeal of the restriction
on the use of private funds contained in Section 1010(c) of
the Act, a change accomplished by Section 2(b) of the Bill,
There is little logic in the distinction between funds
obtained from other public sources, which may be used for
purposes prohibited by the Act, and those obtained from
private sources, which may not, The prohibition means,
for example, that legal services programs may engage in
certain types of criminal representation under a grant from
the Law Enforcement Assistance Administration, but may
not obtain a grant for precisely the same purpose from
private sources. We believe that the resources available

for legal services are so scarce that programs should not

be discouraged from seeking funding from any source,

There are several other sections of the Bill before
the Subcommittee that have not been specifically considered
by the Board, but as to which I will present the judgment
of the Corporation's staff, We are seriously concerned

about Sections 8(b) and 10 of the Bill,




The Corporation'a current mandate is to provide

legal assistance to all poor people, regardless of race,
age, background, or physical condition., We are required,
in other words, to consider the needs of all poor persons,
not just those who currently have access to legal services,
On the local level, this means that a program's priorities
which the Corporation yequires it to set =~ must

consider the needs of the entire eligible population, not
merely those persons who are currently receiving service.
The Corporation will not permit programs to set priorities
that disregard the needs of substantial segments of their
commmities.

On a national level, the Corporation recognizes a
responsibility to identify the problems of providing ser-
vice to all groups of poor people and attempt to overcome
them. A number of such efforts are currently underway,

We fund, for example, programs devoted exclusively to the
problems of Native Americans, migrants, the elderly, and

the handicapped. We have established a Native American desk
in our Denver Regional Office with responsibility for all
programs serving Indian reservations, We are conducting a

study of the problems of delivering service to migrant

farmworkers, and several of our delivery system study pro-

jects concentrate upon the problems of delivering service
to traditionally hard-to-reach groups, We are

attempting to coordinate our efforts with those of agencies
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whose activities affect groups of poor people, such as the
Administration on Aging and the Department of Defense.
Many of our training and research efforts are focused on
the substantive legal problems of particular groups,

We are opposed, however, to a requirement in the Act
that programs and the Corporation give "special considera-
tion" and allocate resources to discrete groups within the

poor population. The resources currently available to

legal services are so grossly inadequate that nmo group

receives an adequate level of service, A requirement of
"special consideration" could fractionate the client com-
munity, and create destructive competition among various
groups for legal services funds., At the very least, con-
siderable resources would he consumed through constant re-
view and adjustment of demands for "special consideration,"
At worst, less influential or politically popular poor
people -- people for whom the legal services program repre~
sents the only hope faor equal justice -~ would be dis-
criminated against in the distribution of legal services
resources, The Corporation urges strongly that the Act
continue to require legal services for all poor people,
and nothing more.

We are also concerned by Section 3(b) of the present
Bill. The Corporation's regulations now require that one-

third of a program's governing body be representatives of




client groups, and that at least one be an eligible client
when selected, This provision ensures not only that the
client community will have a voice in the direction of
legal services programs, but also that clients will select
the persons who represent them, The language of the Bill
makes accountability no longer mandatory, and could cause
a substantial disruption of existing programs whose client
communities have selected non-poor persons to represent
them, If Section 3(b) is retained, however, we believe
that considerably more than 90 days should be allowed for
existing programs to restructure their governing bodies,

We endorse Section 8(c) of the Bill, In our view,
that provision simply clarifies existing law, However,
because the amendment emphasizes that legal services attor-
neys, like all attorneys, are subject to the requirements
of the Code of Professional Responsibility ~- and not to
any greater limitations on their activities -~ we support
it,

Finally, assuming the Committee concludes that a re~
vision is needed in Section 1Q11(2) of the Act, concerning

hearing procedures, we support the approach in Section 13

of the Bill, which specifies that the hearing examiner

must be "independent," rather than a requirement that an
administrative law judge be used, as stated in H,R, 55228,

now before the House Judiciary Committee, We do not,




however, believe that any change in Section 1011(2) is
needed,

The proceedings contemplated by that Section are
generally not adjudicatory in the usual sense of the
term, but, rather, are deliberative proceedings in which
an intimate knowledge of Corporation policy is essential,
A United States District Court has ruled that the current
Corporation regulations regarding hearing examiners satisfy
the Constitutional requirement of independence, despite
the fact that the hearing examiners used have been Cor-

poration employees,

V.
It is appropriate to end this presentation as it began,
by stressing that the issue before this Subcommittee is the
right of 29 million poor people to equal access to the sys-

tem of justice and equal justice under the law. The Legal

Services Corporation Act of 1974 reflects a commitment by

the federal government to ensure vindication of those rights,
The Congress has supported the first essential steps toward
fulfilling the Act's mandate, Legal services for the poor
require the continued support of Congress, and reaffirmation

of the commitment, in order to build upon the progress that

has been made.
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Senator Nerson. Our next witness is Llewelyn Pritchard, chair-
man of the Standing Committee on Legal Aid and Indigent De-
fendants of the American Bar Association.

STATEMENT OF LLEWELYN G. PRITCHARD, CHAIRMAN, STANDING
COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS, AMERI-
CAN BAR ASSOCIATION: ACCOMPANIED BY ROBERT EVANS,
GOVERNMENTAL RELATIONS OFFICE

Mr. Prrrcuarp, Thank you very much.

Mr. Chairman, my associate with me today is Mr. Robert Evans
of the governmental relations office of the American Bar Association
here in Washington.

I am Llewelyn Pritchard; I am a private lawyer, I practice in
Seattle, Wash., and I have the honor to serve the American Bar
Association as the chairman of its Standing Committee on Legal Aid
and Indigent Defendants. Mr. Justin Stanley, who is the president
of the Association, has asked that I appear before you today to
express the views of the Association with respect to the reauthoriza-
tion of Legal Services Corporation; and I am pleased to do so.

We have previously delivered to you our written position on the
subject of the act, and particularly the amendments thereto; and
we would now like to make a few brief comments amplifying the
views of the American Bar Association.

Since 1965, the Association has frequently voiced through resolu-
tions, testimony, and other means, its vital concern not only that the
federal legal services effort be sustained and improved, but also that
it be insulated from political pressures affecting attorneys in deliver-
ing legal services to the poor. Attorneys working for the poor must
be free to represent their clients as fully and zealously as can a
private attorney with respect to his paying clients.

Appended to our written testimony today, Senator, is a memo-
randum incorporating the resolutions adopted by the Association
over the last 12 years, the most recent of which is our support for
the Corporation’s budget for fiscal year 1978; and we would ask that
these resolutions be made a part of your record.

Senator NeLson. That will be entered in the record at the conclu-
sion of your testimony.

Mr. Prrrcaarn. Thank you.

The resolutions, Senator, demonstrate not only our historical com-
mitment to the federal legal services program, but also the philosophic
underpinnings of our view of the role of the legal services attorney:
to provide competent, professional and zealous representation con-
sistent with the ethical mandates of the profession for the clients
whom he represents.

Your subcommittee is undertaking a review of the act by which the
Legal Services Corporation was created. I wish to point out for the
record that our house of delegates and board of governors has not
conducted a section by section analysis of the act, or adopted recom-
mendations on specific provisions. However, the record of past ABA
actions and policy positions together with the ethical standards pro-
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vided by our code of professional responsibility gives a clear frame-
work in which we may analyze the current legislation,

We recognize that the long-awaited Legal Services Corporation
Act of 1974 was passed in a highly charged and volatile political
atmosphere after a great deal of debate on the floor of Congress.

Today we are here to examine the impact of that act on the legal
services programs and the clients they serve.

The American Bar Association, Senators, feels there is a need for
some change.

Subsection 6 of the Statement of Findings and Declaration of
Purpose of the Legal Services Corporation Act, contained in section
1001 as amplified in your Senate Report, provides, and I quote :

Attorneys providing legal assistance must have full freedom to protect the
best interests of their clients in keeping with the Code of Professional
Responsibility, the canons of ethics and the highest standards of the legal
profession.

Let us take a look at that preamble to the code of professional re-
sponsibility where it is recognized that, and I quote:

The continued existence of a free and democratic society depends upon the
recognition of the concept that justice is based upon the rule of law grounded
in respect for the dignity of the individual and his capacity through reason
for enlightened self-government. Law so grounded makes justice possible.
Lawyers, as guardians of the law, play a vital role in the preservation of society.

We would submit, Senator Nelson, that this eloquent articulation
of the role of lawyers in our American justice system is equally appli-
cable to lawyers who serve the poor. Lawyers, whether we practice
on Wall Street or in county seats, whether we are trial lawyers, office
lawyers, military lawyers, or poverty lawyers, have one common,
overriding concern : the need to independently represent the interests
of our clients without restriction except those provided in the code of
professional responsibility.

It is the view of the association that several provisions of the
current act violate the independence of the legal services attorney
and his ability to exercise sound professional judgment on behalf of
his clients.

Our concerns are threefold. First, we object to restrictions on full
service; second, limitations upon access and, third, barriers to efficient
delivery.

First, restrictions on full service.

We believe the following provisions of the current legislation seri-
ously restrict the attorney’s ability to provide full and complete
legal representation to his clients and that they should be modified
or removed.

First, section 1007(a) (5) (B) concerning legislative advocacy.

We believe the present language may prevent the legal services
attorney from providing relevant information to governmental agen-
cies or legislative bodies unless he receives a personal request to do so.

Second, section 1007 (b) (4) with respect to the representation of
juveniles.

We are gratified that S. 1303 in section 9(b) would remove this
provision; and we support that.
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Section 1007 (b) (6). This language is vague and overly broad and
we believe may inhibit legal services attorneys from providing legal
services involving the formation of organizations and associations.

Section 9(c) of Senate Bill 1303 seeks to address this problem by
limiting the scope of this language. We are concerned, however, that
the language of section 9(c) prescribing the initiation of the forma-
tion of organizations, we may prevent an attorney from suggesting
the formation of an organization to a client unless the client has first
affirmatively raised the issue of organizing.

The legitimate concern in this area, it seems to us, is an attorney
engaging in direct organizing of a nonlegal nature; and we would
suggest the statute limit itself to this type of situation.

gections 1007(b) (7) pertaining to ({:-segregation, (8), nonthera-

eutic abortions and (9), military and selective service, we feel should

» removed. The prescription on the handling of cases arising out of
a specific and narrow area of law is a clear example, we would submit,
of the imposition of political considerations on the practice of law
by legal services attorneys.

The issue here is not whether abortion, school busing or desertion
from the Army are desirable activities, but whether citizens who are
deeply affected by these controversial issues will have the opportunity
to seek resolution or vindication of them through our court system:
and whether legal services attorneys will be permitted to meet their
ethical obligations to represent their clients fully and zealously.

Second, there are other provisions in the present charter which we
believe unduly limit access of the poor to legal services.

Section 1007(a) (2) (B) (iv) with regard to prohibiting people from
recelving legal assistance if a prior determination has been made that
the individual is within the income guidelines solely because of a
refusal or unwillingness, without good cause, to seek or accept em-
ployment.

‘We would support section 8(a) of S. 1303 as we interpret it, which
would not make a prior determination an absolute bar.

Section 1007 (a) (2) (C), what we would characterize as the “poor-
est of the poor” provision, concerns us because of the establishment
of priorities giving those persons least able to afford legal assistance
preference in the furnishing of such assistance. '

It is our understanding that those eligible for federal legal services
are uniformly unable to afford legal assistance, and that the decisions
about which matter should be given priority treatment should not be
made solely on the basis of income eriteria but on numerous other
factors within the professional judgment of the attorney and of the
staff of the organization,

We note that section 8(b) of Senate Bill 1303 removes the “least
able to afford legal assistance™ language, and we support that removal.

However, the section would add language to the statute which,
while desirable in its objective, may create significant problems for
local legal services programs.

We refer here, Senator, to the language giving special considera-
tion to the needs for service on the part of significant segments of
the population and eligible clients with special difficulties.
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Other segments of the client population may well be given less
consideration as a consequence, even though local conditions might
make such an allocation inappropriate,

In short, the proposed new language would tend to skew the local
program’s resource allocation process toward providing services to
those clients parenthetically described in section 8(b) (1) at the
possible expense of other clients whose needs may be greater in that
particular geographic area.

Third, there are a group of provisions in the current legislation
which we conceive of as barriers to efficient delivery.

First among these is the so-called Green amendment. There have
been conflicting interpretations as to its meaning. We favor its dele-
tion and support section 5 of Senate Bill 1303.

We would also call your attention to section 1010(c) of the act,
which proposes limitations on the use of funds received from non-
Federal sources. We note that section 2(b) of S. 1303 would achieve
the result of removing this section, and we endorse it.

There are other provisions in the act for administrative and policy
reasons which further limit the jurisdiction and authority of the
legal services attorney—for example, in criminal proceedings.

We have no objection to those restrictions as they pertain to the
allocation of resources. It is the view of our association, however,
that we object to those restrictions which totally preclude the most
needy citizens of our country from receiving legal representation,
which we don’t believe should be regarded as a welfare benefit.
Rather we believe that the Congress should take full note of the fact
that the establishment of justice is the second purpose of our Govern-
ment enumerated in the Preamble to the Constitution. Any restric-
tion should be subjected to the strictest scrutiny.

We have addressed various restrictive provisions in the present act.
There are one or two other matters that I would like to mention
briefly.

In August of 1975, the ABA adopted a resolution in support of
the Government in the Sunshine Act. We endorse it and believe that
section 4 of Senate Bill 1303, which properly clarifies the Corpora-
tion’s status on this issue, should be supported.

We are also pleased that the present charter requires the Corpora-
tion to undertake a current, comprehensive study of alternative and
supplemental methods of delivery of legal service to eligible clients.
We have been following the study with great interst and plan to
continue to monitor it closely; and we hope that such experimenta-
tion will not be on a one-time basis but will be continued.

We would note that the present act, in section 1007 (b) (1), imposes
restrictions on the handling of fee-generating cases. This restriction
i in keeping with the general philosophy of the act that legal services
should be provided for those who cannot afford them. The Corpora-
tion’s limited budget can thereby be spent on other cases where no
legal assistance is available.

%r’lVe would point out to the committee, however, that in certain
circumstances, a matter is technically fee-generating but in practice
will not be handled by the private bar. If the statute provides for
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attorneys’ fees but limits the fee to a specific dollar figure, or to a
percentage of the recovery, the fee in such cases may be too small to
attract private legal representation in some communities. It would be
undesirable to deny a poor person access to legal services because the
matter is technically, but not in practice, fee-generating.

We are concerned, however, that the revision of this section pro-
vided for in section 9(a) of S. 1303 would relax this restriction too
greatly. In essence, a local program could choose to handle a fee-
generating case if, in its judgment, “appropriate private representa-
tion” was not available. We do not believe this standard is adequate
to define the circumstances in which fee-generating cases appropri-
ately may be handled by legal services programs: and we would
urge that further consideration be given to any change of this kind.

In conclusion, the record of the federal legal services program
is an impressive one. Through it, millions of citizens have seen the
justice system work.

The program has demonstrated that it deserves our support and
our trust. The American Bar Association hopes that Congress will
now remove the shackles it placed on the program attorneys in 1974
and permit them to exercise fully their independent professional
judgment. Integrity and competence, not artificial restrictions, should
be the standards by which these attorneys are judged.

Senator NELsON. As you are probably aware, the limitations written
into the statute were written in there for purposes of getting the bill
passed, )

Mr. Prircaarp. I'm very aware of that.

Senator NersoN. And the position was the same with the bar and
many other groups at that time, but I said to a number of them
who did insist: “You can insist on no limitations and end up with
no bill; is that what you want?”

That may still be the case.

Mr. Prircaarp. We would submit, Senator, that now perhaps your
colleagues in the Congress have had an opportunity to see the Cor-
poration in operation, to observe the fine professional manner in
which President. Ehrlich and the staff and the Board of Directors
have worked with regard to the Corporation, that perhaps some of
those political considerations will be ameliorated, and now legal
services attorneys will be able to operate under the canons as fully
and completely as private lawyers can.

Senator NErsox. Well, maybe so. I don’t have the rollealls in front
of me, but on each occasion the bills passed with very substantial
majorities. However, as to the three limitations, I don’t think we'd
have had a legal services bill if they hadn’t been in there.

Mr. Prrrcuarn, T understand, Senator. ;

Senator NeLson. And, as I say, that may still be the case. I don’t
know.

Thank you very much for your very fine presentation. We appre-
ciate your taking the time to come and represent the American Bar
Association, which has been strongly supportive of the concept from
the very beginning and has been a very valuable contributor to the
understanding of the need for such representation for the poor.

[The prepared statement of Mr. Pritchard and the resolution re-
ferred to follows:]
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Mr. Chairman and Members of the Subcommittee:

I am Lleweilyn G. Pritchard, Chairman of the American Bar
Association's Standing Committee on Legal Aid and Indigent
Defendants. Justin A. Stanley, the President of the Association,
has asked that I appear before you today to express the Associa-
tion's views with respect to the reauthorization of the Legal
Services Corporation, and I am pleased to be able to do so.

Our Association's formal involvement with the movement to
assure legal services for the poor dates back at least to 1920,
when the Association established a Committee on Legal Aid chaired
by Charles Evans Hughes. 1In the 57 years since, the Association
has moved steadily forward toward the goal of egual justice for
all, regardless of economic status.

In 1965, under the leadership of our then-President and
now Supreme Court Justice Lewis F. Powell, Jr., our House of
Delegates adopted a resolution reaffirming the Association's
deep concern with providing legal services to all who need them,

particularly indigents and persons of low income, and pledging

the Association's cooperation with the Office of Economic Oppor-

tunity

"... in the development and implementation of programs
for expanding availability of legal services to indigents
and persons of low income,... such legal services to be
performed in accordance with ethical standards of the
legal profession...."

The Association worked closely with OEQO officials in the months
following the adoption of that resolution, to bring about the

establishment of the legal services program and to ensure




that the professional independence of the lawyer would be pre-
served under this program.

Since 1965; the American Bar Association has frequently

voiced, through resclutions, testimony and other means, its

vital concern not only that the federal legal services effort
be sustained and improved, but also that it be insulated from
political pressures affecting attorneys in delivering legal
services. Attorneys working for the poor must be free to repre-
sent their clients as fully and Zealously as can a private
attorney with respect to his paying clients. Appended to my
testimony is a memorandum incorporating the resolutions adopted
by our Association over the last twelve years supporting the
federal legal services effort. The most recent of these, sup-
porting the Corporation's budget request for Fiscal Year 1978,
was adopted as recently as February 11 of this year.

In reviewing these resolutions, you will note that in 1969,
we opposed the so-called "Murphy amendment.® The American Bar
Association stated that "... the legal services program should
operate will full assurance of independence of lawyers within
the program not only to render services to individual clients
but also in cases which might involve action against governmental
agencies seeking significant institutional change....” That same
year we adopted another resolution deploring criticisms of legal
aid attorneys by government officials where such an attorney,
"... acting in good faith and within the confines of ethical

conduct, zealously represents clients in matters involving claims




against a governmental entity or individuals employed thereby."

In 1971, 1973, and 1974, the Association adopted resolutions

urging the establishment of a national legal services corporation.
The 1971 resolution called for the charter of the corporation to
"... contain assurances that the independence of lawyers involved
in the Legal Services Program to represent clients in a manner
consistent with the professional mandates shall be maintained...."

1 cite these resolutions because they demonstrate not only
our historic commitment to the federal legal services program but
the philosophic underpinnings of our view of the role of the legal
services attorney: to provide competent, professional, and
zealous representation, consistent with the ethical mandates of
the profession, for the clients whom he represents.

Your Subcommittee is undertaking a review of the Act by
which the Legal Services Corporation was created. Our House of
Delegates and Board of Govérnors have not conducted a section-
by-section analysis of the Act or adopted recommendations on
specific provisions. The record of past ABA actions and policy
positions, however, together with the ethical standards provided
by our Code of Professional Responsibility, give us a clear frame-
work in which we may analyze the Act. It is our view that several
provisions of the Act violate the independence of the legal ser-
vices attorney and his ability to exercise sound professional
judgment on behalf of his client.

The following provisions, which seriously restrict the

attorney's ability to provide full legal representation to his




clients, should be modified or removed:
S on 74 5 This section deals with circum-
stances in ch a program attorn may participate in
the governmental policy-making pro . We believe that
the present language may prevent & services attorney
from providing relevant information to a governmental
agency or legislative body unless he receives a personal
request to do so. Certainly in those cases in which the
general public is permitted to comment on an issue, which
would directly effect eligible clients, a legal services
attorney should not be prevented from giving his comments

to the governmental entity.

Section 1007(b) (4): With respect to the representation
of juveniles, an attorney should be free to represent
such persons where he deems it appropriate in his pro-
fessional judgment. The restrictions in this section
of the Act arbitrarily intrude upon that exercise of

professional judgment. We are gratified that §.1303

in Section 9(b) would remove this provision.

ction 1007(b) (6): The language of this section is vague
and overly broad and may inhibit legal services attorneys

from providing legal services involving the formation of

organizations and associations. Legal services attorneys

should not be providing such legal assistance where

appropriate, any more than should private counsel.
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Section 92(c) of 5.1303 seeks to address this probl
limiting the scope of this restriction. We are conc
however, that the language of Section 9(c), proscr

the initiation of the formation of organizations, may
prevent an attorney from suggesting the formation of an
organization to a client unless the client has first
raised the issue of organizing. The legitimate concern
in this area, it seems to us, is an attorney engaging

in direct organizing of a non-legal nature and would sug-

gest the statute limit itself to this type of situation.

Section 1007(b) (7), (B) and (9): The proscription on

the handling of cases arising out of specific and narrow
areas of the law is a clear example of the imposition of
political considerations on the practice of law by legal
services attorneys. The issue here is not whether abortion,
school busing and desertion from the army are desirable

activities, but whether citizens who are deeply affected

by these controversial issues will have the opportunity

to seek resoluticn of them through our court system, and
whether the legal services attorneys will be permitted

to meet their ethical obligations to represent their

clients fully and zealously. Section 9(d) of 5.1303 removes
most of the restrictions on the handling of military cases.
The section does, however, require that certain services

be provided in the first instance by Department of Defense

counsel. In allocating resources, Congress may find this
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to be the most sound arrangement. We would note, however,

that there is merit to having an eligible client receive
all legal services through one office, and further that
a deserter may find it difficult to have full confidence
in legal counsel supplied to him by the Department of
Defense. In any event, we strongly support the removal
of the restrictions on the independent judgment of the
legal services attorney, contained in these three sub-
sections.
There are other provisions in the present charter which
unduly limjit access of the poor to legal services. Among these
are the following:

Section 1007 (a)(2)(B) (iv): This provision prevents a

person from receiving legal assistance if a prior deter-
mination has been made that the individual is within the
income guidelines solely because of a refusal or unwilling-
ness, without good cause, to seek or accept an employ-
ment situation. While we would not quarrel with the
motive which apparently underlies this provision, we are
bothered by it for two reasons: first, it is unclear
what constitutes a "prior determination” and what due
process guarantees may be provided in the determination
process; and second, if the "prior determination" was
incorrect, the potential client is denied assistance of
counsel to seek a reversal of the determination. For

these reasons, we would favor the elimination of this
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provision or its modification to provide that a "prior
determination” not be an absolute bar to legal assistance.
Section B(a) of 5.1303, as we interpret it, would not
make a "prior determination" an absolute bar, but would
permit the local program to review the merits of the

determination.

Section 1007 (a) (2) (C): This provision requires that in

the establishment of priorities those persons least able

to afford legal assistance be given preference in the
furnishing of such assistance. It is our understanding

that those eligible for federal legal services are
uniformly unable to afford legal assistance, and that

the decisions about which matters should be given priority
treatment should not be made solely on the basis of income
criteria but on numerous other factors within the profes-
sional judgment of the .attorney. Section 8(b) of 5.1303
properly removes the "least able to afford legal assistance"

language, and we support this portion of Section 8(b).

At the same time, however, this section would add language

to the statute which, while desirable in its objective,
may create significant problems for a local legal services
program. This is the language regarding the giving of
"special consideration to the needs for service on the
part of significant segments of the population of eligible
clients with special difficulties of access to legal

services or special legal problems," and the ensuing
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language singling out certain segments of the population
for such treatment. While the listing of these segments

is apparently not intended to totally exclude other seg-

ments from "special consideration,‘ the provision's clear

intention and effect would be for a local program to feel
compelled to provide special attention to the specified
areas. Other segments of the client population, for
instance, those institutionalized in mental hospitals,

may well be given less consideration as a consequence,

even though local conditions might make such an alloca-
tion inappropriate. In short, the proposed language would
tend to skew the local program's resource allocation
process toward providing services to those clients paren-
thetically described in Section 8(b) (1), at the possible
expense of other clients whose needs may be greater in a
particular geographic area. Each local program is governed
by a board which is broadly representative of the community
it serves and includes representation from the client com-
munity. We believe these local program boards are in the
best position to determine how the program's resources can
best be utilized.

It would seem to us that a more appropriate method of
addressing the needs of these identified segments of the
client population is the establishment of model projects
as provided in Section 10 of 5.1303. Similar projects
have already been initiated by the Corporation, and such

projects can provide special expertise to any local project




104

which may need assistance in representing such clients.
A third group of provisions establish restrictions on what
I would term “"efficient delivery" of legal services. Foremost

among these is the so-called “"Green amdnment," Section 1006 (a) (3).

The amendment has produced considerable confusion and conflicting

interpretations as to its meaning. We favor the deletion of the
"Green amendment" as an unnecessary restriction on the efficient
delivery of legal services, and we support Section 5 of §.1303.

I would also call attention to Section 1010(c), which imposes
limitations on the use of funds received from non-federal sources.
We favor the removal of many of the restrictions and limitations
contained in the present Act; but whether or not those restrictions
are retained in the Act, we would urge that funds received from
private sources not be encumbered by these limitations. Section 2(b)
of 5.1303 would achieve this result, and we endorse it.

There are in the present Act, for administrative and policy
reasons, provisions which further limit the jurisdiction and authority
of the legal services attorney. Section 1007(b) (1), for example,
provides that legal services attorneys shall not provide legal
assistance with respect to any criminal proceeding. While we are
concerned about the level of federal support for criminal defense
work, we acknowledge that the federal government has developed
programs other than the Legal Services Corporation to meet these
needs. We do not object, therefore, to this type of restriction.
We do object, however, to those restrictions which totally preclude
the most needy citizens of our country from receiving legal repre-

sentation. Legal representation must not be viewed as a welfare
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benefit which Congress has chosen to provide to certain citizens.
The establishment of justice is the second purpose of our govern-
ment enumerated in the Preamble of the Constitution. The denial
of access to justice and to legal representation will effectively
bar many citizens from enforcing their legal and constitutional
rights. Under such circumstances, any restrictions on the provi-
sion of legal services to the poor should be subjected to the
strictest scrutiny.

Having addressed various restrictive provisions in the present
Act, I would like to briefly mention some other factors which I
hope your Subcommittee will consider in reviewing this Act.

In August, 1975, our Association adopted a resolution in
support of the Government in the Sunshine Act. The Association
was in accord with the view expressed by Justice Brandeis that
"Sunlight is said to be the best disinfectant and electric light
the most efficient policeman."”

The Legal Services Corporation Act contains a limited open
meetings provision in Section 1004(g), and the legislative history
of the Government in the Sunshine Act indicates that the Corpora-
tion's Board was intended to be included within the definition of
"agency" and therefore subject to the Act's provision. We believe
that the Board, its subcommittees, and the advisory councils should
all be subject to the Sunshine Act. Section 4 of 5.1303 properly
clarifies this issue, and we support it.

We are pleased that the present charter required the Corpora-

tion, in Section 1007(g), to undertake a comprehensive, independent
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study of alternative and supplemental methods of delivering legal
services to eligible clients. Our Association in May, 1974,

adopted a resolution urging that such a scientifically planned

study of alternative means of'providing legal services to those

unable to afford an attorney, including the use of members of the
private bar to provide these services, be conducted. We have
been following the Corporation's study with great interest thus
far and intend to continue to monitor it closely. We hope that
such experimentation will not be a one-time affair but will be
continued on an on-going basis.

The present Act, in Section 1007(b) (1), imposes restrictions
on the handling of fee-generating cases. This restriction is in
keeping with the general philosophy of the Act, i.e., that legal
services should be provided for those who cannot afford them. If
a case is fee-generating, an otherwise-eligible client has a means
of obtaining legal assistance from the private bar. The Corpora-
tion's limited budget can thereby be spent on other cases where no
legal assistance is available.

It may be that in certain circumstances a matter is technically
fee-generating but in practice will not be handled by the private
bar. If a statute provides for attorneys' fees but limits the
fee to a specific dollar figure or to a percentage of the recovery,
the fee in such cases may be toc small to attract private legal
representation in some communities. It would be undesirable to
deny a poor person access to legal services because the matter is

technically, but not in practice, fee-generating.
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We are concerned, however, that the revision of this section
provided for in Section 9(a) of 5.1303 would relax this restric-
tion too greatly.. In essence, a local program could choose to
handle a fee-generating case if, in its judgment, "appropriate
private representation" was not available. We do not believe
this standard is adequate to define the circumstances in which
fee-generating cases appropriately may be handled by a legal ser-
vices program, and we would urge that further consideration be
given to any change of this kind.

The record of the federal legal services program over the
last twelve years is an impressive one. Funding has been limited,
and the program has had to weather numerous political storms.

Yet, through it all, millions of citizens have seen the justice
system work. Not only have the legal rights of these citizens

been enforced, but their belief in our society has been buttressed.
The Legal Services Corporation has provided competent, inexpensive,
responsible representation for the poor of this country. 1Its
leadership, both at the Board of Directors and staff levels, has
been of very high quality. The Program has demonstrated that it
deserves our support and our trust. We hope that Congress will now

remove the shackles it placed on Program attorneys in 1974 and

permit them to exercise fully their independent professional judgment.

Integrity and competence, not artificial restrictions, should be

the standards by which these attorneys are judged.
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AMERICAN BAR ASSOCIATION
POLICY POSITIONS
FEDERAL LEGAL SERVICES PROGRAMS
FEBRUARY 23, 1977

The modern history of ABA support for providing
comprehensive legal services to the poor began with the
adoption of a resolution aponsored jointly by the Committee
on Legal Aid and Indigent Defendants and the Committee on
Lawyer Referral at the 1965 Midyear Meeting in Miami,
Florida. The 1965 Resolution provides:

Whereas, The organized bar has long acknowledged its re-
sponsibility to make legal services available 1o all who need them,
and this Association has been a leader in discharging this
responsibility; and

Whereas, The organized bar, under the leadership of the
National Legal Aid and Defender Association and of this Asso-
cigtion. has extended legal services to indigents for more than
three quarters of a century, and there are now some 247 legal aid
offices and 136 volunieer legal aid commitiees rendering these
services; and

Whereas, The organized bar, under the leadership of this
Association, has also extended legal services 1o persons of modest
or low incomes for many years through Lawyer Referral pro-
grams, and there are now some 203 Lawyer Referral agencies in
operation; and

Whereas, Individual lawyer{ traditionally have rendered service
without charge to those who cannot pay; and

Whereas, Despite this considerable effort of individual lawyers
and the organized bar over many decades, it is recognized that
the growing complexities of modern life, shifts of large portions
of our population. and enlarged demands for legal services in
many new fields of activity warrant increased concern for the
unfilled neec for legal sersices. particularly as to persons of low
income. and that the organized bar has an urgent duty to extend
and improve existing services and also to develop more effective
means of assuring thar legal services are in fact available at
reasonable cost for all who need them: and

Whereas, The Economic Opportunity Act of 1964 provides for
cooperaiive programs with state and local agencies through which
various services, including legal services, may be rendered to
persons of low incomes who need advice and assistance; and

Whereas, Freedom and justice have flourished only where the
ctice of law is a profession and where legal services are per-
r;:mcd by trained and independent lawyers;

Now, Therefore, Be It Resolved, That the American Bar
Association reaffirms its deep concern with lhcdproblem of pro-

viding legal services to all who need them and particularly to
indigents and to persons of low income who, without guidance or
assistance, have difficulty in obtaining access to p legal
services at reasonable cost; and authorizes the officers and
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apprapnate Sections and Committees of the Association, includ-
ing such additional special commitice (if any) as the Board of
Governors may establish, in cooperation with state and local bar
associations and the National Legal Aid and Defender Associa-
tion, 10 improve existing methods and to develop more effective
methods for meeting the public need for adequate legal services;
and !

Further Resolved, That the Association, through its officers and
appropriale commitiees, shall cooperate with the Office of
Economic Opportunity and other appropriate groups in the
development and implementation of programs for expanding
availability of legal services 10 indigents and persons of low
income, such programs to utilize to the maximum extent deemed
feasible the experience and facilities of the organized bar, such as
legal aid, legal defender, and lawyer referral, and such legal
services to be performed by lawyers in accordance with ethical
standards of the legal profession; and

Further Resolved, That the Association's Committees on Legal
Aid and Indigent Defendants and on Lawyer Referral Service
shall, in the absence of the creation of a special committee for the
purpase, have primary responsibility for (i) implementing these
resolutions, (ii) coordinating with the appropriate Committees
and Sections, and (iii) reporting back to this House at the annual
meeting in August, 1965,

(Reports of the ABA, 1965, Pp. 110-111)

The above resolution states the basic Association policy
on extending legal services to indigents and persons of low income.

The Board of Governors adopted a resolution specifically
OpPposing the so-called Murphy Amendment in October, 1969. That
Board resolution provides: f

Whereas, the adoption by the United States Senate of an amend-
ment (o §. 3016 seeks to place in the hands of the governors of the
various states a power of velo over the activities of legal services
programs funded by the Office of Economic Opportunity; and

Whereas, such power contravenes the American Bar Associ-
ation’s commitment to secure full and effective legal services to the
poor by providing every person in our society with access 1o the
independent professional services of a lawyer of integrity and com-
petence; and

Whereas, enlarging the scope and effectiveness of the power 1o
velo legal services programs is highly undesirable because ex-
perience has shown that the power to veto may be used to circum-
scribe the freedom of legal service atlorneys in representing their
clients to address issues of povernmental action or omission
affecting the rights of their clients. and to discourage actions which
are politically unpopular or adverse 1o the views of the majority;
and

Whereas, such limitations impair the ability of legal services pro-
grams 1o respond properly to the needs of the poor and constitute
oppressive interference with the frevdom of the lawyer and the
Citizen;

Now, Therefore, Be It Resolved, That the American Bar Associ-
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ation reaffirms its position that the legal services program should
operate with full assurance of independence of lawyers within the
program not only 10 render services to individual clients but ulso in
cases which might involve action against governmental agencies
secking significant institutional change; and

Further Resolved, That representatives of the American Bar As.
sociation be suthorized to express the concern of the Association as
to the effect of the aforesaid amendment.

(Reports of the ABA, 1970, pp. 161-162)

The above resolution was widely circulated to state and
local bar associations and to the Congress. Fifty bar associa-
tions responded with similar resolutions or statements of
opposition.

The Board of Governors adopted a resolution following
the Annual Meeting in Dallas in August, 1969 directed at public
criticism of legal services lawyers by public officials. The
August, 1969 resclution provides:

-

Whereas, attacks against legal aid and legal service lawyers and
other lawyers threaten the nghts of clients 1o have independent
advocates;

Now, Therefore, Be It Resolved, That the American Bar Associ-
ation supports and continues 10 encourage every lawyer in the
exercise of his professional responsibility lo represent any client or
group of clients in regard to any cause no maiter how unpopular;
and ’

Further Resolved, That the American Dar Association deplores
any action or stalement by any government official who attempts to
discourage or interfere with the operation or activities of any prop-
erly constituted organization which provides legal services to the
community because the lawyers associated therewith, or any lawyer
acting in good faith and within the confines of ethical conduct,
zealously represents clients in matters involving claims against a
government entity or individuals employed thereby.

(Reports of the ABA, 1970, p.162)

A resolution supporting the enactment of legislation
authorizing a federally-funded, non-profit corporation to
provide funding for legal services programs was adopted by
the Board of Governors in April, 1971. This resolution provides:

Whereas, The American Bar Association in furtherance of policy
positions adopted by the House of Delegates in February, 1965, and
the Board of Governors in August and October, 1969, has vigorously
supporied the expansion of legal services to those unable to afford the
services of an attomey through the Legal Services Program of the
Office of Economic Opportunity ; and
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Whereas, The American Bar Association has insisted that the
independence and professional integrity of the lawyers involved in
rendering such service be maintained, with particular emphasis on
protection of the attorney-client relationship and compliance with the
Code of Professional Responsibility and Canons of Ethics of the
Legal Profession; and

Whereas, Pronouncements of this Administration and legislation
currently pending in both Houses of Congress propose the estab-
lishment of « federally-funded. non-profit corporation to assume the
responsibility of funding programs which will make a broad range of
legal services available 10 persons unable 10 afford the services of an
attorney which corporation will not be an agency or establishment of
the United States Government: and

Whereas, The establishment with adequate safeguards of such
non-profit corporation will tend to further the insistence of the Ameri-
can Bar Association on the independence and professional integrity of
the Legal Services Program: ; -

Now, Therefore, Be It Resolved, That the American Bar Associ-
ation supports, in principle, the creation of a federally-funded
non-profit corporation 1o administer monies which will be used to fund
programs which will provide & broad runge of legal services 10 persons
unable 1o afford the services of an attorney. the charter of which shall
contain assurances thut the independence of lawyers involved in the
Legal Services Program to represent clients in & munner consistent
with the professional mandates shall be maintuined: and

Be It Further Resolved, That representatives of the American
Bar Association designated by the President be authorized to present
testimony on behalf of the Association before the appropriate com-
mittees of the Congress consistent with this resolution.

(Reports of the ABA, 1971, pp. 558-559)

At the Midyear Meeting in Cleveland in February, 1973,
the House of Delegates of the American Bar Association
reaffirmed its support of the expansion of legal services
efforts and establishment of a national legal services
corporation. The resolution adopted by voice vote provides:

WHEREAS, There is a continuing need for legal services
to the poor; and

WHEREAS, There are federally funded legal service programs
to meet this need in each of the states; and

WHEREAS, The funding for these programs has not increased
since 1970 in spite of the increase in demand and operating
expenses; and

WHEREAS, This Association continues to support the need for
adequate legal services to the poor and the need for vital and
independent programs to provide this representation;
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NOW, THEREFORE, BE 1T RESOLVED:

1. The United States government should increase the
level of funding of legal services programs to enable them
to provide adequate legal services to eligible clients and
to prevent a serious ‘deterioration of the quality and quantity
of service because of increased expense and mounting caseloads.

2. Government at all levels and lawyers from both the
public and private sectors should take every step necessary
to insure that legal services remain independent from political
pressures in the cause of representing clients.

3. The Congress of the United States should enact a
legal service corporation of a design consistent with the

foregoing principles and the need to maintain full and adequate
legal services for the poor.

(Summary of Action, 1973 Midyear Meeting, p. 13)

In May, 1974, the Board of Governors adopted two resolutions
with respect to federal legal services. The first resulted in part
from the completion in early 1974 of a study by the American Bar
Foundation on the subject of Judicare. The Board approved the
following recommendation:

Whercas, In order that there may be equal justice
under law it is important that quality legal services be
available 1o all segments of our society, rich, middle
income and poor, and the American Bar Association
has for years sought to further this end;

Whereas, In order that such legal services may be
more adeguately available 10 the poor, this Associa-
tion has supported the legal services programs of the
Office of Economic Opportunity, has supported legis-
lation to provide a national Legal Services Corpora-
tion, and has considered a recent limited study
conducted under the auspices of the American Bar
Foundation of alternative methods of providing such
legal services thiough “Judicare™, i.e. by partially
subsidizing the services rendered by the private bar;

Whereas, I is the opinion of this Association that
the primary goal 10 be kept always in mind is ready
access of the poor to quality legal services, and that
such goal can best be attained by the proper selective
utilization of judicare and the staffed office approach,
combinations of both and possibly by other methods
as well;
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. Now, Therefore, Be It Resolved That

1. The American Bar Association supports
and encourages the éstablishment of scientifically
planncd experimental legal services programs which
would further test both judicare and staffed office
systems, combinations of the iwo, and other programs,
provided that all such experimental programs be de-
signed 1o provide quality legal services for those
unable to aflord an attorney; and

2 The American Bar Association urges that
the Congress provide adequate funding Yo maintain
and expand such programs

(Summary of Action, 1974 Annual Meeting, p.19)

Also at that May, 1974 Board meeting, the Board supported
enactment of HR 7824, the Legal Services Corporation Act of 1974,
as reported by the Committee of Conference of the House and Senate:

Whereas, The American Bar Association since
1970 has vigorously supported the enactment of legis-
lation authorizing a federally-funded, non-profit cor-
poration to succeed the Legal Services Program of the
Office of Economic Opportunity: and

Whereas, The U.S. House of Representatives on
May 16, 1974, passed H.R. 7824, The Legal Services
Corporation Act of 1974, as reported by a Committee
of Conference of the House and Senate; and

Whereas, H.R. 7824 reflects a compromise of
differing versions of legislation passed by both Houses
of Congress afier four years of Congressional con-
sideration of the concept of a legal services corpora-
tion during which period the interests and concerns of
all interested constituencies, including the organized
bar, have been fully considered, debated and resolved;
and

Whereas, H.R. 7824, in its current form provides a
framework which will allow the continuation of a
professional program of legal services to the poor;

Now, Thercfore, Be It Resolved, Thal the Ameri-
can Bar Association reaffirms its suppon for a Na-
lional Legal Services Corporation; and

Further Resolved, That the American Bar As-
sociation urges the United States Senate expeditiously
to act favorably on H.R. 7824; and

Farther Resolved, That the President of the Unit-
ed States is urged to approve and enact H.R. 7824 if
and when it is approved by the Senaie; and
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Further Resolved, Thal the President of the Amer-
kcan Bar Association is authorized 10 communicate the
position of the Association 1o the Senate. the President
and 10 State and local associations.

(Summary of Action, 1974 Annual Meeting, p.19)

In August, 1975, the House of Delegates expressed its
concern that civil legal services be made available to
institutionalized poor people no less than to other poor
people:

Resolved, That the American Bar Association calls on the Legal
Services Corporation to assure that civil legal services are made available no
less to the poor in institutions than to o!h:r pmr pmpl: To meet this
objective, the civil legal needs of fi s, and the
mentally disabled should be ascertained and lpprop.nllc funds allocated, and
further

Resolved, That the Presid h h such ies of the
Association as may be appropriate, is aulhonud to present 1hese views (o the
Legal Services Corporation, to counsel or assist the Corporation in
identifying the civil legal needs of the poor in institutions, and to aid the
Corporation in obtaining funds necessary to igjentify and provide such legal
services.

(Summary of Action, 1975 Annual Meeting, p.16)

The Board of Governors'/on February 11, 1977, voted to
support the Legal Services Corporation's budget request of
$217.1 million for Fiscal Year 1978, A telegram containing
the following text was sent to President Carter:

The American Bar Association's Board of Governors woted
unanimously to support the budget request of the Legal Services
Corporation for $217.1 million for Fiscal Year 1978. An estimated
10 million poor people in this country, 12 years after the establish-~
ment of the federal legal services program, still have no access to
a legal services office. As a result, millions of our most needy
citizens have been denied the means to enforce their legal rights,
obtain justice and have an equal woice in our society. The proposed
Fiscal Year 1978 budget will enable the Corporation to expand access
to justice to approximately half of those not now served, as well as
improving access for those in areas where there are underfunded programs.
We urge you to recommend to the Congress that the requested funding
be appropriated for the Corporation.

RDE:pes




115

Senator Nerson. Our next witness is Mr. David Marlin, director of
Legal Research and Services for the Elderly, sponsored by the Na-
tional Council of Senior Citizens.

Mr. Marlin.

STATEMENT OF DAVID H. MARLIN, DIRECTOR, LEGAL RESEARCH
AND SERVICES FOR THE ELDERLY, NATIONAL COUNCIL OF
SENIOR CITIZENS, ACCOMPANIED BY CANDY FOWLER, STAFF
MEMBER

Mr. Maruin, Thank you, Senator.

May I introduce Candy Fowler, who’s on the staff of Legal Re-
search and Services and is accompanying me today.

Legal Research and Services for the Elderly is the legal program
of the National Council of Senior Citizens, a nonprofit membership
organization of over 3 million older Americans belonging to 3,000
affiliated senior citizen clubs throughout the country.

I am pleased to have the opportunity to testify today concerning
the extension of the Legal Services Corporation Act of 1974. We
believe some amendments to that act are necessary if all groups of
poor people are to receive their equitable share of services from
federally-funded legal services projects.

Amendments to the act proposed in the bill presently before this
subcommittee reflect the awareness of the sponsors that certain seg-
ments of the poor population, including the elderly poor, have suf-
fered historic and continuing underrepresentation by legal services
programs.

Our purpose in appearing before the subcommittee is to amplify
that awareness and express our strong support for legislative efforts
to correct the imbalances in service, while suggesting certain minor
amendments to the bill.

While we can speak with authority and provide documentation
only with regard to the elderly poor, we believe that other groups
of poor people, such as the retarded, handicapped, crippled, blind,
native Americans, migrant workers and the rural poor, have also
received a disproportionately low level of legal services. Our hope is
that all of these groups, not just the elderly, gain access to their fare
share of legal representation.

From the beginning, legal services programs have experienced
great difficulty in reaching and serving the elderly poor. The legal
services system presently governed by the Corporation was first estab-
lished through the Office of OEQ. That system reflected the general
policy of OEO to devote the major portion of its resources to young,
active segments of the poor, such as AFDC recipients, rather than
to groups like the elderly.

The under-service cansed by this failure to focus on the needs of
older persons has been exacerbated by the special physical and psy-
chological circumstances of older persons. Elderly persons are often
physically weak or incapacitated and isolated. They frequently are
unaware of the legal rights they have and the services that are avail-
able to them, and their poor health often makes it difficult for them
to take advantage of services they are aware of. Additionally, many
elderly poor are financially self-sufficient hefore retirement, and are
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reluctant to accept services they identify as “welfare” or “charity,”
despite their need.

The conventional methods of service delivery traditionally em-
ployed by legal services programs are ill-equipped to overcome these
barriers to adequate representation.

OEO recognized this problem, and made some efforts to resolve it,
beginning in 1968, when they provided funds for the establishment
of Legal Research and Services for the Elderly. Under its mandate
from OEO, LRSE identified and researched substantive areas of the
law which particularly affected the elderly poor and demonstrated
legal services delivery systems which might alleviate the conditions
preventing elderly persons from receiving adequate representation.

Since that time, LRSE and other elderly law programs, financed
both through the Administration on Aging of HEW and the Legal
Services Corporation, have actively researched substantive areas of
the law, drafted model legislation, developed litigation strategies,
et cetera. These programs have also demonstrated that the access prob-
lems which bar older persons from security legal representation they
need can be overcome through vigorous outreach and the use of
properly trained and sympathetic lawyer-paraprofessional teams
focused on legal needs of the elderly.

While many of these efforts have been highly successful on their
own terms, they have had little effect on the patterns of delivery of
legal services by Legal Services Corporation-funded programs. Un-
derrepresentation of the elderly poor by those programs continues to
exist.

In the late 1960’s, OEO’s Office of Legal Services estimated that,
although the elderly represented nearly 20 percent of the poor, they
received only 6 percent of the services rendered by the local legal
services projects. Estimates of caseload percentages of several legal
services Corp. projects in HEW regions I, ITI, and IV, which is the
entire East of the country, obtained by LRSE during the last several
months, reflect similar service levels, as demonstrated in the table we
have attached on page 4 of our testimony.

While the table includes estimates from only some of the projects,
the astonishing frequency with which the elderly poor are under-
represented indicates that misrepresentation nationwide is very com-
mon and probably epidemic. And the other information we have
from other programs which serve older persons throughout the coun-
try simply verify these statistics.

Now, the two programs included in the table, which report high
percentages of representation of older persons, have established spe-
cial units to conduct outreach activities and focus on the legal needs
of the elderly poor. Thus a modicum of specialized effort to reach
underserved groups can be expected to produce vast improvement in
the extent of services which they receive.

In seeking equal representation, or more equal representation, for
older persons and other underserved elements of the poor, we have
no intention of setting particular groups of needy persons against
each other in the fight for the severely limited legal services which
exist. We recognize that the needs of the poor for legal services
rastly exceed the resources available to the Corporation, and we
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tions.

But the purpose of the Legal Services Corporation is to provide
funds for legal services to all groups of poor persons; we seek only
to require the Corporation to insure that that in fact happens. So
we s«-u‘nnil the following recommendations.

First—and let me say parenthetically that when we get into some
of the language, I won't presume on you to read it; I know you and
the stafl would like an opportunity to read it, and I'll just refer to it.

First, the bill proposes to amend the Act to require that the Legal
Services Corporation insure that in determining priorities for assist-
ance and in providing services, the recipients of Corporation funds
give—and here is your language, Senator, give “special consideration”
to certain groups.

Additionally, the Corporation must insure that training and sup-
port services are provided to facilitate services to these groups.

Now, we strongly support the adoption of an amendment which
would mandate that some outreach efforts be made to improve serv-
ices to groups who have access problems. Such an amendment is
necessary, since the Corporation’s posture is that the present Act
does not require specialized service for the elderly or any other
segment of the eligible client population.

The requirement would not entitle particular groups to receive
more than their fair share; it would not interfere unnecessarily with
legitimate local decisions that particular classes, or priorities, of cases
are most pressing, but it would require that legal services programs
make an attempt to alleviate the access difficulties that are resulting

in chronic under-service for some groups instead of accepting clients
only on a walk-in basis.

Now, while some may argue that the availability of funds for
elderly legal projects under title ITI of the Older Americans Act of
1965—and let me state that that probably amounts to about $4 to $5
million a year now—justifies allotting the elderly poor a disprogor—

tionately low share of services funded by the Legal Services Cor-
poration, we have to remember that title IIT funds and grants are
developmental, and in addition, an assertion like that would ignore
the intent of Congress in establishing both the Legal Services Cor-
poration Aect and the Older Americans Act. As a rule, title ITI
money is available only for the development of model social service
projects, not for their continuing support. And generally, the money
15 available only for projects to go 3 years.

Now, even if such money were available, its extensive devolion to
legal services projects would go counter to the basic purpose of the
Older Americans Act. The Older Americans Act embodies a con-
gressional judgment that all elderly persons, and not just the poor,
are in need of a wide range of social services.

The Administration on Aging has made a concerted and continued
effort to assist in realization of this congressional goal of increased
legal representation for the poor. In 1973, Congress added legal
services as a social service to the act. In 1975, Congress gave legal
services a priority status.
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In addition, the Administration on Aging has funded through its
local projects approximately 100 programs, and it has also recently
proviged funds so that there is a lawyer attached to the State Office
of Aging staff in every State in the country.

These contributions are significant and very praiseworthy and they
should be continued, but it now must not be forgotten that the
Aging money spent on legal services is money then not spent on
nutrition, transportation, home health care or other vital services
needed by other persons.

The Legal Services Corporation Act, designed to provide legal
representation for all groups of poor persons, contains the primary
responsibility. The proposed amendment simply facilitates realiza-
tion of the act’s overriding purpose and prevents development of a
situation in which legal services projects can willfully refuse to make
efforts to reach and serve elderly persons unless they receive scarce
title III funding to do so.

As currently drafted, the amendment presents difficulties, and here,
Senator Nelson, we have provided some language for consideration
of the committee, which strengthens the language that talks about
special consideration to certain groups.

It was our feeling—and I don’t want to read the language because
I think that would unduly burden the record, but what we have done
is to strengthen—to spell it out more clearly, and to focus on the
outreach requirements in order to provide services to groups such as
older persons, crippled persons, blind persons, and retarded persons
eligible for services, but who will never be able to obtain them unless
special efforts are made to reach them.

Second, we support the representation of the eligible client popu-
lation on the governing bodies of local recipient legal services pro-
grams. The inclusion of eligible clients in the policymaking process
helps to make sure that services provided reflect true needs of clients.
What holds true for the client population in general also holds true
for other under-represented segments of that population.

We would go further, however, and provide for representation of
underserved groups on both the National Board and the local gov-
erning bodies. In this way the entire legal services delivery system
will be continually reminded of the special needs of underserviced
populations.

o we would suggest that the last sentence of proposed section
1004(a) be amended to read:

The membership of the Board shall be appointed so as to be generally
representative of the organized bar, significant segments of the client commu-
nity, including under-represented client populations, attorneys providing legal
assistance to eligible clients, and the general publie.

We then add some alternative language in addition, in this area.

Third, and finally, Senator, we wholeheartedly support the pro-
posed amendment which would permit the Corporation to fund model
projects to improve delivery of legal services to various groups with
access difficulties. Projects of this type funded under title IIT of the
Older Americans Act have been successful in many cases in develop-
ing more effective methods of reaching and serving elderly clients.

A major difficulty with model legal services projects funded under
title ITI, however, 1s that AOA funding is developmental and cannot
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be obtained on a permanent basis. In authorizing Legal Services
Corporation-funded projects, and in acting to increase the develop-
ment of legal services resources for groups with special access prob-
lems, Congress should take steps to alleviate this problem by provid-
ing for funding on a priority basis for successful model legal services
projects originally funded on a developmental basis either by AOA,
the Corporation itself or by other Federal agencies, and we have
pmvide([) language which we think would achieve that purpose.

Let me say, finally, Senator, that I listened with great respect and
interest to Mr. Ehrlich this morning. I noted particularly, on paﬁe
26 of his testimony, that he said the requirements of special consi
eration in your bill would result in fractionalization of the com-
munity—the client community, and create destructive competition
among various groups for legal services funds.

That’s one part of his presentation that I do not agree with. It
seems to me that that takes a sort of—well, basically it seems to me
that we should not be taking a “father knows best” view about how
clients and eligible people should respond to demands for services to
which they’re entitled to under the law.

We should be encouraging people to be advocates for themselves.
That was the original purpose of the poverty program, and I think
it’s still the purpose of the poverty program.

I think that’s what it’s all about. So I don’t agree with those
sentiments of Mr. Ehrlich and it seems to me the Congress could
really do a great service to the Corporation, even though they’re not
willing to admit it, by providing a standard for their own perform-
ance in this area of the underserved and under-represented groups
in the United States. '

Thank you.

Senator NeLson. May I respectfully suggest, with reference to out-
reach, that there is some way to handle that without creating an
additional layer of employees to perform that function? There is an
outreach program on food stamps, and that sort of thing, and I am
wondering if there are not enough people in those areas with whom
some coordination of efforts might be worked out.

You may say it is not the responsibility of social service agencies
to do that kind of thing. It does seem to me that it could just as well
be their function, the function of a Council of Senior Citizens, the
function of the community, agencies or various other groups. It seems
to me there ought to be a way to design some cooperative effort which
would provide an outreach program without creating another group
of employees to do what people already in the field might do.

Don’t you think that might be done?

Mr. Maruan. I would totally agree with that. Our proposal would
not, of course, require any additional people. It would only require
the performance of that function. Organizations such as ours, or-
ganized into clubs throughout the United States, are willing, able
and in some cases actually involved in assisting local programs in
outreach ; the entire network of aging offices is available for that.

Area agency on aging staffs, funded through Congress through
the Administration on Aging, are not only available for that, but are
anxious to perform that function.
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In fact, there has been recently negotiated an agreement between
the Legal Services Corporation and the Administration on Aging in
which they talk about implementing the out-reach effort, but I think
that if the Congress had some oversight, through some language that
you could insert in the bill—not only some oversight, but supply
some direction, to see that it does occur, then it will happen and wilil
not require additional staff.

Senator NeLsoN. Thank you very much for your statement. We
appreciate your taking the time to come here and present it today.

Your statement will be printed in full in the record as if fully
delivered.

[The prepared statement of Mr. Marlin follows:]
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Senator Nevson. Thank you. The hearing will now recess until
tomorrow.

[Whereupon the hearing was recessed at 11:20 a.m., to 9 a.m. on
April 26, 1977, in room 424 of the Russell Senate Office Building.]
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U.S. SENATE,
SUBCOMMITTEE ON EMPLOYMENT, POVERTY,
AND MIGRATORY LABOR,
Coxumrrree o8N Humanx Resources,
Washington, D.C.
The subcommittee met, pursuant to recess, at 9:12 a.m., in room
424 Russell Senate Office Building, Senator Gaylord Nelson (chair-
man of the subcommittee) presiding.
Present: Senator Nelson.

OPENING STATEMENT OF SENATOR (FAYLORD NELSON

Senator Nrrson. Today the Senate Subcommittee on Employment,
Poverty, and Migratory Labor begins the second day of hearings on
S. 1303, the Legal Services Corporation Act Amendments of 1977.

Today it is our pleasure to welcome representatives of the National
Legal Aid & Defender Association, the National Clients Council, and
the Project Advisory Group before the subcommittee.

Our first witness this morning is Mr. Frank Jones, executive di-
rector, National Legal Aid & Defender Association, accompanied by
Bari Schwartz, deputy director, Civil Division, National Legal Aid
& Defender Association.

[t is nice to have yon here this morning. Your statement will be
printed in full in the record. If you could summarize the key points,
1t would be helpful in order to accommodate the whole list of wit-
nesses,

STATEMENT OF FRANK N. JONES, EXECUTIVE DIRECTOR,
NATIONAL LEGAL AID & DEFENDER ASSOCIATION; ACCOM-
PANIED BY BARI SCHWARTZ DEPUTY DIRECTOR, CIVIL
DIVISION, NATIONAL LEGAL AID & DEFENDER ASSOCIATION

Mr. Jongs. Thank you very much, Mr. Chairman.

My name is Frank Jones. I am executive director for the National
Legal Aid & Defender Association. I am pleased to express the strong
support of the National Legal Aid and Defender Association for the
reauthorization of the Legal Services Corporation for 5 years at
funding levels sufficient to extend legal assistance for the first time
to millions of unserved poor Americans.
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The National Legal Aid & Defender Association, whose member-
ship includes legal services programs, public defender offices, and
members of the private bar, is a private national organization that
devotes all its resources to the support and development of legal
assistance in both civil and criminal matters in the United States.

In that role, NLADA was vitally involved in the effort to create
an independent legal services corporation, A brief summary of that
effort is a useful backdrop to an appraisal of the vitality of the
program today.

Born out of a concern for achieving equal justice by providing
legal representation for poor Americans whose rights had long re-
mained unvindicated, the Federally funded legal services program
was established in 1965. In order to maximize the independence of
the attorneys’ legal judgment, the integrity of their legal representa-
tion, and the confidence of their clients, local legal services projects
were funded as independent Federal guarantees directed by inde-
pendent boards of directors composed of local private attorneys and
client representatives.

Despite the great success of the program in the early years, during
which time it proved to be the most unbureaucratic of Federal pro-
grams, providing the optimal direct service to its intended bene-
ficiaries, it soon became clear that the independence of the local
projects did not suffice.

It developed that the Federal agency administering the program
itself needed to be shielded from political interference.

President Nixon and Vice President Agnew were responsive to
the outery of those who had benefitted from the quiescence of the
poor, signified by their previous inability to secure legal representa-
tion. The national Office of Legal Services came to be administered
by persons with a Presidential mandate to destroy the legal services
program.

In response to this threat to the continued provision of effective
legal assistance to poor people, NLADA members forged a coalition
which joined with members of the Senate Labor and Public Welfare
Committee to press from 1971 through 1974 for the enactment of
legislation establishing a politically independent corporation.

But despite the concern of NLADA, members of the bar, Gover-
nors, mayors, law school deans, and the very dedicated members of
this subcommittee who were then in Congress that the bill provide
for the delivery of legal services in accordance with the Code of
Professional Responsibility and Canons of Ethics of the legal pro-
fession, the bill as signed into law contained restrictions seriously
interfering with the scope of the legal assistance that can be provided
to eligible clients and, further, lacked provisions designed to insure
that the national program would be accountable to the poor people.

Notwithstanding the successes of the program over the years, it
became clear that if it was going to carry out this mandate, it would
be necessary for the program to be established in a Legal Services
Corporation.

We are here to talk about some of the issues that arose as a result
of the legislation that was passed creating the program and many of
the restrictions that legislation placed on the work of the Legal
Services Corporation and that of legal services to the poor.
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Following my testimony this morning, you will be hearing from
legal services lawyers and clients. I commend their testimony to you
because it is these people who are on a day-to-day operational basis,
feeling the effects of the restrictions that were included in the legisla-
tion as it was passed in 1974.

On the whole, we are gratified by the concerns of the members of
the subcommittee for the effective delivery of legal services to the
poor evidenced by the introduction of S. 1303. We strongly support
most of the provisions of the bill. However, there are several pro-
visions in the bill and several omissions to which we take strong
exception. We address these first,

Sections 8(b) (1) and (2) pose serious difficulties with respect to
their conceptualization of the needs of the client communities served
by legal services programs and the most appropriate means of ad-
dressing those needs.

The requirement in section 1007 (a) (2) (C) (i) that the Corporation
insure that “recipients, consistent with goals established by the Cor-
poration, adopt procedures for determining and implementing pri-
orities for the provision of such assistance, taking into account the
relative needs of eligible clients for such assistance” acknowledges
that it is the responsibility of each local legal services program, in
consultation with the client community it serves, to determine pri-
orities for the allocation of persistently insufficient resources for the
provision of legal assistance.

We join the Corporation in questioning why the underline phrase
is used instead of “consistent with any goals that may be established
by the Corporation.”

Our most serious objections, however, are reserved for (11) and
(1i1) of the proposed section 1007(a) (2) (C).

Persistent reference is made to “special consideration,” “special
difficulties,” “special legal problems,” “significant segments.” We
acknowledge the validity of the concept that certain segments of the
population of eligible clients have particular difficulties of access: in
fact, discussions within the legal services community during the past
year have seriously considered the problem of the accessibility of
legal services programs to the poor, both physically and psycho-
logically.

Parenthetically, we would add that it is not at all clear that each
of the enumerated groups has been underserved by legal services;
the statistics commonly cited in the elderly case are about eight years
old, and thus antedate both the infusion of Administration on Aging
moneys into legal services programs and the focus of the Corporation-
funded Center for Social Welfare Policy and Law-—and thereby the
local programs to whose clients it provides specialized legal assist-
ance—on Federal benefit programs for the elderly.

Nor is the existence of the National Senior Citizens Law Center,
the Migrant Legal Action Program, or the Indian Law Back-Up
Center, acknowledged.

In that sense, the notion that recipients, in determining and im-
plementing such priorities and in providing legal assistance should
take into consideration the need for service on the part of those seg-
ments of the population of eligible clients who have special difficulties
of access to legal services, is a valid one.
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But it strikes us that the proposed language goes beyond this
requirement of inclusion of all segments of the poor in the processes
of the local programs. We reach the inescapable conclusion that an
implicit judgment is made in this subsection that certain subsets of
the poor—welfare recipients, public housing tenants, and others—
are already being adequately served by legal services programs.

Having witnessed existing legal services programs turn away thou-
sands of poor people each year, which is not even to speak of the 10
million poor people who live in areas where, 12 years after the incep-
tion of the national program, legal services has never existed, we
cannot accept that judgment.

It is our hope that with increased funding over the coming years,
the Legal Services Corporation will be able to establish a truly
national program in which actual rather than theoretical coverage
is a reality, and each local program will be able to engage in vigorous
outreach and community education efforts.

Such urgently needed efforts would be undertaken without pitting
one segment of the poor against another, conferring greater signifi-
cance on the legal problems—“special legal problems”—of some sub-
sets of the poor over those of others, as we fear the proposed language
would do.

Many persons in the legal services community are of the view that
the needs of the poor are best addressed by encouraging different seg-
ments of the poor to link up with each other to forge common
strategies for addressing shared problems.

For example, the problem of inadequate health care confronts poor
%ersons of all ages for whom the intended benefits of EPSDT, Hill-

urton, medicaid, medicare and other Federal health programs have
not been forthcoming. Insofar as this view has any validity, and we
think it does, we hope that the subcommittee will reject an approach
that would tend to fragment the poor.

Consistent with the requirement that “special consideration™ be
given, the language to be added to the annual report provision of the
act, section 1008(c), would seem to compel the provision of legal
assistance to members of the enumerated groups regardless of the
pressing needs of other poor persons in the community—an outcome
inconsistent with the requirement in proposed section 1007(a)(2)
(C) (1) of “taking into account the relative needs of eligible clients.”

We have asked members of the subcommittee to delete the refer-
ence to those “least able to afford legal assistance” in the priorities
section currently in the act, section 1007(a)(2) (C), because it has
been interpreted by many to compel persistently underfunded pro-
grams to make meaningless and unfair distinctions among persons
all of whom are poor, and to prevent them from choosing to address
as priorities categories of cases the resolution of which will have a
substantial impact on the local client community. Unfortunately, the
consequence of the proposed amendment may well be the same.

Our other difficulties with S. 1303 are much more easily understood.
We applaud the proposed amendment to the section of the act con-
cerning the Corporation Board of Directors, section 1004 (a).

The requirement that vacancies over the next 2 years be filled with
three clients is in keeping with past expressions of concern by the
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Labor and Public Welfare Committee that the Board’s deliberations
be informed by the perspective of the aspirations and legal needs of
low-income people.

However, we would prefer the following revision: _

1. That the amendment require the appointment of “eligible clients
who are representatives of associations or organizations of eligible
clients” to insure that such persons reflect not only their own experi-
ence in poverty but the broader experience of other poor people to
whom they would be accountable by virtue of their group affiliation;

9. That the last sentence in section 3(b) of the bill make reference
to “attorneys experienced in providing legal assistance to eligible
clients” to make clear, in light of section 1005 (¢) of the act concern-
ing Board members conflict of interest, that such attorneys are not
necessarily intended to be current employees of the legal services pro-
grams. Section 1005(¢) could virtually prohibit current program
attorneys from participating in any Board decisions; and most im-
portantly; and

3. That the amendment make reference to vacancies oceurring after
1978 to make clear that the subcommittee’s concern is not a transitory
one.

We are disturbed by the failure of S. 1303 to remove the prohibi-
tions against the provision of legal assistance in desegregation and
abortion cases.

The only apparent purpose of these restrictions is to discriminate
against poor persons seeking to exercise their constitutional rights;
the constitutional infirmities of these restrictions have long been
apparent to all of us.

The credibility of the local legal services programs in the poverty
communities they obtensibly exist to serve is damaged by their
inability to provide representation in particular unpopular areas. The
removal of these restrictions would not result in increased caseloads
for sorely taxed legal service programs.

Programs set caseload limits and local program boards set priori-
ties for the allocation of program resources within those limits based
on the needs of the local client community.

In many communities, school desegregation or abortion matters
would not be a top priority; in others, where poor people come to
the programs and express a need to have school desegregation or
abortion problems addressed, the programs should be able to do so.

However, amendments not to remove the restrictions altogether,
but to permit the programs to seek the Corporation’s approval to
provide legal assistance in either of these areas upon a showing that
no alternative counsel is available, would fundamentally alter the
nature of the relationship between the Corporation and its inde-
pendent grantees.

Even more seriously, such a proposed approach would inevitably
destroy the political independence of the Corporation which the Con-
gress so carefully sought to foster in the T.egal Services Corporation
Act of 1974. Desegregation and abortion matters may be particularly
controversial, but it is not as though all other instances of legal rep-
resentation provided to the poor by legal services programs are
popular.




138

Persons who have long benefitted from the quiescence of the poor
by virtue of poor people’s inability, until the advent of legal services
programs in their communities, to secure legal representation, can be
expected to complain about program activities. Many Members of
Congress will be responsive to those complaints.

Until now, the Corporation has been able, when necessary, to con-
duct inquiries to satisfy itself and others that legal assistance has
been properly rendered, finding support in the act for the principle
that matters in which legal representation is provided to poor people
are properly decided at the local program level, in conformity with
the act and Corporation regulations.

We have no doubt that the involvement of the Corporation in a
case-by-case review requiring the Corporation to give a go-ahead to
controversial litigation would shatter the insulation of the Corpora-
tion from political interference, and would be a highly unfortunate
precedent.

We have come to be concerned about the remaining restrictions on
military-related cases; namely, that programs cannot use Corporation
funds “to provide legal assistance with respect to any proceeding
or litigation arising out of desertion from the Armed Forces of the
United States where counsel is available from the Department of
Defense,”

Especially on the criminal side, we have seen too many instances
in which counsel is theoretically available, but in fact effecfive counsel
is not available, and we are fearful that this will prove to be the case
with respect to any intention on DOD’s part to provide counsel for
persons seeking to upgrade discharges.

In the area of legislative and administrative representation, we
are pleased by the acknowledgment in S. 1303 of the effective role
of paralegals, and the modification of the solicitation reference in

roposed section 1007(a) (5) (A) to make clear that the prohibition
18 not intended to place a restriction on legal services attorneys that
exceeds the structures of the Code of Professional Responsibility or
to raise questions about the representation of group clients.

It would be exceedingly helpful, however, 1f section 1007(a) (5)
were to be amended further to make clear that (1) testifying, draft-
ing, or reviewing legislation is encompassed within the phrase “make
representations thereto” in section 1007(a) (5) (B)——

Senator Nrrson. How would your phrase that?

Mr. Jones. We think it would be helpful if section 1007(a) (5)
would be amended further to make it clear that testifying, drafting
or reviewing legislation is encompassed within the phrase “make rep-
resentations thereto” in section 1007(a) (5) (B). We feel the program
should be able to respond to legislative or agency requests for public
comment when the matter under consideration falls within the pri-
orities established by the program, in consultation with the client
community. And we feel it will be helpful in the program to under-
take effective legislative or administrative advoeacy when a legislature
or agency is considering a measure directly affecting the activities
or the program or the Corporation, such as service-delivery issues
including enabling legislation, title XX, appropriations, use of lay
advocates in administrative proceedings, state special practice rules,
et cetera.
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With respect to the organizing restriction, section 1007(b) (6), if
the subcommittee is not inclined to remove it altogether, it would be
preferable to prohibit the use of Corporation funds to directly or-
ganize instead of to initiate the formation of, which can be inter-
preted to encompass all of the activities the phrase would replace
“to assist to organize, or to encourage to organize, or to plan for the
creation or formation of, or the structuring of.”

It is our view that a distinetion should be made between proper
activities such as (1) assisting groups of poor people to organize by
providing advice on matters of incorporation, by-laws, tax problems
and other matters essential to the planning and development of an
organization; (2) counseling poor people regarding appropriate
behavior for group members and (3) encouraging poor people ag-
grieved by particular problems to consider organizing to foster joint
solutions to common problems on the one hand, and those activities
that are improper on the part of legal services programs in that they
usurp the rightful role of poor people as potential members of such
organizations; namely, directly organizing.

We enthusiastically support the remaining provisions of S. 1303
with the exception of the model projects language which poses the
same difficulties noted above with respect to fragmenting the poor,
although with less serious consequences.

Section 3(b) of the bill appropriately codifies the requirement in
the Corporation’s regulations of one-third client membership on the
boards of local programs, although it may be preferable to replicate
the language of the regulation:

At least one member . . . ghall be, when selected, an eligible client, and at
least one-third of the members shall be either eligible elients, or representatives
of associations, groups, or organizations of eligible clients.

Explicit application of the Sunshine Act to the Corporation in
section 4 accomplishes what was intended by many members of Con-
gress when the Sunshine Act was passed by Congress.

Repeal of the Green amendment, section 5 of S. 1303, affords the
Corporation the flexibility to determine the most effective means of
funding support activities.

Senator NeLson. May I ask a question on section 1007 (b) (6), that
section providing that no funds may be used to initiate the forma-
tion of any association, federation or similar entity, except that this
provision shall not be excluded to prohibit provision of legal assist-
ance to eligible clients,

What is the language that you prefer? What would you authorize
them to do?

Ms. Scawartz. I think we would prefer generally language that
would say funds will not be used to “directly” organize; because “to
initiate the formation of” could be interpreted to encompass all the
other activities that the co-sponsors of the bill presumably did not
want to proscribe that are listed in section 1007(b) (6). The ability
of programs to encourage their clients, when that would be in the
client’s interest, and where that would be a more effective means of
addressing some of these people’s problems, to link up with each
other and try to work out solutions to common problems is unclear,
and there is a fear that the phrase “initiate the formation of” would
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simply encompass some of the activities in the current provision in the
act that the cosponsors presumably might have wished not to
prohibit.

Senator Nerson. What provisions are you referring to?

Ms. Scawarrz. The language in the current act that refers to assist,

to plan, or to encourage.
. Senator Nersonx. The current law reads that “no funds shall be
used to organize, to assist to organize, or to encourage to organize or
to plan for the creation of, formation of, or the structuring of any
organization, association, coalition, alliance, federation, confedera-
tion, or any similar entity except for the provision of legal assistance
to eligible clients in accordance with the guidelines promulgated by
the Corporation. S. 1303 substitutes the language “to initiate the for-
mation of any association, federation, or similar entity, except that
this provision shall not be construed to prohibit the provision of legal
assistance to eligible clients,”

That language substituted for the language in the current law is
not nearly so broad as current

Ms. Scawarrz. That is right, Senator. In this sense, we concur
with the view of the witness from the American Bar Association
yesterday. It is our view that it is perhaps helpful to set up a kind
of counterpoint. I think there is a general feeling that the legal
services attorneys should not be usurping the rightful role of poor
people to make decisions about organizing, to determine their course
of behavior, et cetera.

That is the rightful role of the potential members of any kind of
poor people’s group.- We do not think it is appropriate for legal
services attorneys to be usurping that rightful role. But as the wit-
ness from the ABA stated yesterday “initiate the formation of”
could be interpreted to mean that a legal services attorney could not
even suggest to a client, to an existing client, who is sitting in the
office, that it would be in the client’s best interest to link up, to form
an organization, possibly could not make that suggestion unless the
client at first raised it as a possibility: because that might be per-
ceived as initiating the formation of.

That is the sense in which, if the subcommittee wanted the basic
1007(b) (6) to remain, that we would prefer saying “directly or-
ganize” because we feel that that is the activity that the subcom-
mittee is trying to get at.

Senator Nerson. I'm afraid I'm not exactly sure what you are
saying. Are you saying, for example, that if the city council decides
the property taxes should be raised, legal services attorneys should
be able to seek out groups of poor people, incorporate them, organize
them in order to fight the increase in property taxes or some other
action by the city council? Is that what we are talking about ?

Ms. Scawarrz. I do not think we are talking about that, Senator:
because legal services attorneys do not have any mandate to be ad-
dressing the problems of poor people, except in the guise of providing
legal assistance. To the extent the people who would be affected by
such a measure are not already existing clients of the program,
there would not be the authority to do so. Programs are not funded
to undertake that kind of activity. But where an attorney is already
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representing clients and perceives that their interest would be affected
in a particular way, I think it is a rightful role of an attorney to
provide legal counsel about how interests are likely to be affected and
to possibly make the suggestion about the most appropriate way of
udt}rerﬁing problems.

Mr. JoxEs. Or, Senator, using the analogy that you made, if a
group of clients or community organization of poor people came to the
office under a legal services program and suggested that the taxes
and the impact these taxes were going to have on the organization
or work they are doing to improve their community is going to be
an inimical one, it would seem to me that the legal services lawyer
should be in a position to advise them as to the kinds of options they
have as an organization, to oppose that or take whatever action is
necessary.

Senator Nersox. I interpret the language to do that.

What in the language would prohibit that, The language reads,
< -+ (S)hall not be construed to prohibit provision of legal assist-
ance to eligible clients”—if they come for legal advice, he can give it.

Mr. Joxes. Senator, there will be following us, of course, actual
legal services lawyers who are practicing in the field, who will be
addressing the direct impact of this kind of provision. However, I
would like to say that, while I think your interpretation is correct,
the chilling fact of the restrictions on the bill on the whole over the
last several years have brought a different kind of interpretation to
legal services programs in that they are interpreting this act in a
very restrictive way.

Our suggestion is that it be clarified so that it is clear to all of us,
particularly those people in the field programs who are dealing with
clients, that they do have the authority and right under the act to do
1t.

Our experience over the years has been that there are legal services
programs around the country who are fearful that the act really
does inhibit them in that way.

!“’e are simply asking that your interpretation be made absolutely
clear.

One final note, Senator. It has to do with the appropriations level.

The level of funding required to hold out this promise of access
to a legal services program for all poor Americans is $264.6 million,
the figure we support for the fiscal year 1978 authorization level.

An appropriation of $264.6 million would permit the LSC to create
new programs at the minimally acceptable level of #& per poor per-
son, and would also permit the LSC to bring the funding of existing
programs up to a level which begins to reflect the numbers of poor
persons such programs nominally serve.

We remain committed to $264.6 million as the appropriate figure
for fiscal year 1978; the need and the capacity to meet it have been
demonstrated. But to the extent that Congress is not receptive to the
higher figure, we of course endorse the Corporation’s budget request
of $217.1 million.

We are somewhat fearful that the $225 million authorization may
not be adequate to address any contingencies that may develop ‘n
fiscal year 1978 that cannot be satisfied by the $217.1 million.

1

90-9868 O = 77 = 10




142

We support the opened-ended authorization for the succeeding 4
years, and hope that members of this subcommittee and the full com-
mittee will continue to voice within the halls of Congress their strong
supli’ort for a vital legal services program.

1ie National Legal Aid and Defender Association finds great
encouragement for its work in this subcommittee’s tradition of forth-
right commitment to the needs of the poor. We look forward to con-
tinuing to work with you.

We appreciate your patience and certainly appreciate this oppor-
tunity to share our views with you on this important issue.

We thank you.

Senator NeLson. Did you agree with the American Bar Association
testimony that there are now about 3,000 legal services attorneys and
that this authorization for appropriations would permit the hiring
of an?ot-her 2,100, bringing the total to 5,100, with their goal being
5,8007

Did you agree with those statistics?

Ms. Scuwartz. Yes. I think it is fair to say we certainly do.

Senator Nerson. That you could hire 2,100 under a $217 million
authorization?

Ms. Scawartz. Yes.

I believe later this morning when witnesses from the field, who
have had some experience in expansion appear before you, they will
be able to say that there is this capacity to do that hiring to provide
expanded services to the poor.

Senator NersoN. Thank you very much. We appreciate your taking
the time to come. Your statement will be printed in full in the record.

[The prepared statement of Mr. Jones follows:]
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1 am pleased to express the strong support of the MNational Legal
Aid and Defender Association for the reauthorization of the Legal
Services Corporation for five years at funding levels sufficient to
extend legal assistance for the first time to millions of unserved
poor Americans.

The National legal Aid and Defender Association, whose member-
ship includes legal services programs, public defender offices, and
members of the private bar, is a private national organization that de-
votes all its resources to the support and development of legal assis-
tance in both civil and criminal matters in the United States. In
that role, NLADA was vitally involved in the effort to create in in-
dependent legal services corporation. A brief summary of that effort
is a useful backdrop to an appraisal of the vitality of the program
taday.

Borne out of a concern for achieving egual justice by providing
legal representation for poor Americans whose rights had long remained

unvindicated, the federally-funded legal services program was estab-

lished in 1965. In order to maximize the independence of the attorneys'

legal judgment, the integrity of their legal representation, and the
confidence of their clients, local legal services projects were funded
as independent federal grantees directed by independent boards of di-
rectors composed of local private attorneys and client representatives.
Despite the great success of the program 1in the early years,
during which time it proved to be the most unbureaucratic of federal
programs, provndiugﬂthe optimal direct service to its intended bene-
ficiaries, it soon became clear that the independence of the local
projects did not suffice. It developed that the federal agency admini=

stering the program itself needed to be shielded from political




interference. Pr E Nix and Vice-President Agnew were respon-
8ilve to the outcry c those who had benefitted from the guiescence
of the poor, signified by their previous inability to secure legal
representation. The national Office of Legal Serv
nistered by persons with a presidential manda
legal services program.
In response to this threat to the continued provisi
tive legal assistance to poor people NLADA members fo i a coalition
which joined with members of the Senate Labor and Public Welfare
Committee to press from 1971 through 1974 for the enactme legis~-
lation establishing a politically independent corporation. But despite
the concern of NLADA, members of the bar, governors, mayors, law
school deans, and the very dedicated members of this Subcommittee who
were then in Congress that the bill provide for the delivery of legal
Services 1in accordance with the Code of Professional Responsibility
and Canons of Ethics of the legal profession, the bill as signed into
law contained restrictions seriously interfering with the scope of legal
assistance that can be provided to eligible clients and, further, lack-
ed provisions designed to ensure that the national program would be
accountable to poor people.
The process of extending the Corporation's authorization beyond its
piration date at the end of fiscal year 1977 provides the most timely

opportunity since the July, 1974 passage of the Legal Services

Corporation Act for Congress to reconsider the restrictions to which

the al services community and its supporters in Congress were com-
pelled to accede in the 1971-1974 struggle in insure the survival of
legal services for the poor. With that in mind, in November and

December of 1976, all legal services programs funded by the Legal
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Policy and Law--and thereby the local progre to whose clients it pro-
rides specialized legal assistance--on federal 1} Fit programs for the

elderly r is the existence of the National Senior (
Center, Migrant Legal Action Program, or the Indian Law Back-Up
Center acknowledged). In that sense, the notion that recipients, in de-
termining and implementing such priorities and in providing legal assis-
tance should take into consideration the need for service on the part of
those segments of the population of eligible clients who have special
difficulties o cess o legal services, 3 a valid one.

But is s us that the proposed
guirement ~ n of a segments of the poor
the local
plicit judgm is me this subsection that cer
poor--welfare recipients, public housing. tenants,
beir adequately served by legal services programs. Having witnessed

g legal services programs turn away thousands of poor people
each year, which is not even to speak of the 10 million poor people who
live in areas where, 12 years after the inception of the
gram, legal services has never existed, we cannot accept

our hope that with increased funding er the cominc
Lagal Servic Corporation will be able to establish a truly national
progr n which actual re er t n theoretical coverage 3 ality,
and each Prog T be :ngage in vigorous outreach
commun

Such urgently n jed ef forts would be undertal without pitting
one segment of the poor against another, conferring greater signifi-
cance on the legal problems ("special legal problems") of some subsets
of the poor over those of others, as we fear the proposed language

would do. Many persons in the legal servi 5 CC unity ar E the

view that the needs of the poor are best addressed by encouraging
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oblem of zare ag

whom the Medicaid, Medicare
other federal forthcoming. Insofar

this view has any va dity 1 we ik it does, we | 1at the

as
Subcommi t tec ill reject ApPIre ‘ te

the poor.

conslideration" be
giv anguage to be ac o the annu port provision of the

Act, §1008(c) would seem to c mE the provision of legal assistance

to members of the enumerated groups regardles the pressing nee

of other poor persons in the commur ity--an outcor

the requiren E 1 proposed §1007(a) (2)(C) (1) E ) into account
the rela > of eligible we have sked members of the
Subc to delete the reference to those " st able to afford

legal assistanc in the priorities secti currently

§1007(a) (2) (C) because it has been interpreted

sistent underfunded programs to make meaningless and unfair distinec-

tions among persons all of whom are poor, and to prevent them from

choosing to address as priorities categories of ca ses the resolution
of which will have a substantial impact on the local client
infortunately, the consequence E the pro ndment

the same

Our other difficulties with 8, 1303 are much more easi er-
stood. We applaud the proposed amendment ot the section of the Act
concerning the Corporation Board of Directors » §1004(a). The require-

ment that vacancies over the next two ars be filled with three clients
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the Act and Corporation regulations. We have no doubt that the in-
volvement of the Corporation in a case-by-case review requiring the
Corporation to give a go-ahead to controversial litigation would
shatter the insulation of the Corporation from political interference,
and would be a highly unfortunate precedent.

We have come to be ‘concerned about the remaining restriction on
military-related cases: namely, that programs cannot use Corporation
funds "to provide legal assistance with respect to any proceeding or
litigation arising out of desertion from the Armed Forces of the
United States where counsel is available from the Department of Defense."
Especially on the criminal side, we have seen too many instances in which
counsel is theoretically available, but in fact effective counsel is
not available, and we are fearful that this will prove to be the case

with respect to any intention on DOD's part to provide counsel for per-

sons seeking to upgrade discharges.

In the area of legislative and administrative representation, we
are pleased by the acknowledgment in S. 1303 of the effective role of
paralegals, and the modification of the solicitation reference in pro-
posed §1007(a) (5) (A) to make clear that the prohibition is not inten-
ded to place a restriction on legal services attorneys that exceeds the
structures of the Code of Professional Responsibility or to raise gques-
tions about the representation of group clients. It would be exceeding-
ly helpful, however, if §1007(a) (5) were to be amended further to make
clear that (1) testifying, drafting, or reviewing legislation is en-
compassed within the phrase "make representations thereto" in
§1007(a) (5) (B) with reference to activities which a legal services pro-
gram can undertake in response to legislative or agency requests; (2)

programs can respond to legislative or agency requests for public
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comment when the matter under consideration falls within the priori-
ties established by the program in consultation with the client commu-
nity; and (3) a program can undertake legislative or administrative advo-
cacy when a legislature or agency is considering a measure directly affec-
ting the activities of the program or the Corporation, i.e. service deliv-
ery issues including enabling legislation, Title XX, appropriations,
use of lay advocates in administrative proceedings, state special
practice rules, etc.

With respect to the organizing restriction, §1007(b)(6), if
the Subcommittee is not inclined to remove it altogether, it would be
preferable to prohibit the use of Corporation funds to directly organize

instead of to initiate the formation of, which ¢an be interpreted to

encompass all of the activities the phrase would replace - “to assist
to organize, or to encourage to organize, or to plan for the creation
or formation of, or the structuring of..." It is our view that a
distinction should be made between proper activities such as (1) assis-
ting groups of poor people to organize by providing advice on matters
of incorporation, by-laws, tax problems and other matters essential
to the planning and development of an organization; (2) counseling
poor people regarding appropriate behavior for group members and (3)
encouraging poor people aggrieved by particular problems to consider
organizing to foster joint solutions to common problems on the one
hand, and those activities that are improper on the part of legal
services programs in that they usurp the rightful role of poor people
as potential members of such organizations, namely, directly organizing.
We enthusiastically support the remaining provisions of S.
1303, with the exception of the model projects language which poses

the same difficulties noted above with respect to fragmenting the poor,
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tion i 1 1l assistance to children in situations
in which parental consent to the provision of legal assistance is unob-
tainable because the ci 1 has been separated from the parents or becai
the parents refuse consent despite the wishes of the child.
furt not clear t 2 tions (c) and (D) cover all possi-
ble situations zh i ; of parent and child may diverge
and
critical
new area of the
recognized rights 18 urc ly nee

incertain as to how t

engage in
from doing so. That 1 4 t ! he Ac appears
sentation of indig y t wi be further delay
full and effective representation of the rights of children.
Of particular importance to the legal ser community is the

amendment i % 1303 to require that, when requested, an

spendent ing examiner shall preside at the "ti
fair" hearing guaranteed by 5§1011(2) of the Act to any
funding the Corporation seeks to terminate or suspend,
cation for refunding the Corporation s

Once a Corg official has dete ined that a program

application for 1g should be denied or t its fundi should

nated BUS wded, for whatever reason including an intended
merger, a full adversarial hearing is the only setting in which the
articulation and protection of the interests of all concerned, inclu-

ding the client community which has come to rely on the program, can
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Senator Nerson. The next panel will be Melville Miller, Chair-
person, Project Advisory Group, Legal Services of New Jersey;
accompanied by representatives of various recipient programs: Willie
Cook, Director, Neighborhood Legal Services Program, Washington,
D.C.; Denison Ray, Director, Durham Legal Aid, Durham, N.C.;
and Robert Reed, Director, Michigan Legal Services, Detroit, Mich.

STATEMENT OF MELVILLE D. MILLER, JR., CHAIRPERSON, PROJECT
ADVISORY GROUP, LEGAL SERVICES OF NEW JERSEY; ACCOM-
PANIED BY WILLIE COOK, DIRECTOR, NEIGHBORH00D LEGAL
SERVICES PROGRAM, WASHINGTON, D.C.; DENISON RAY, DIREC-
TOR, DURHAM LEGAL AID, DURHAM, N. C.; AND ROBERT REED,
DIRECTOR, MICHIGAN LEGAL SERVICES, DETROIT, MICH.

Mr. Miier. My name is Melville Miller and I am chairperson of
the Project Advisory Group, Legal Services of New Jersey.

On my left is Willie Cook, Director of Neighborhood Legal Serv-
ices Program, Washington, D.C.

On my immediate right is Denison Ray, Director of the Durham
Legal Aid, Durham, N.C.

n my far right is Robert Reed, Director, Michigan Legal Services,
Detroit, Mich.

Senator NeLson. Your statement will be included in full in the
record.

If you would summarize your major points, we would appreciate it.

Mr. Mmuer. We will be quite brief and will be delighted to enter-
tain questions.

I will make a few introductory remarks, and then my colleagues
will try to relate some of the experiences they have had the last
couple years, some of the problems they face in local [}rogmms.

As we tried to stress in our written statement, the Legal Services
grant is not a program for lawyers. It is not a welfare program for
them to work in the Legal Services projects. It is a program to meet
the needs of people.

One basic theme that ran through our testimony that we see high-
lighted in S. 1203 is the notion that on the national as well as the
local level poor people should play a role in determining what the
needs are, what needs are met. Specifically in regard to the provision
relating to eligible clients on a national board., we would simply like
to higlllight the fact that as the draft now reads, it does not mandate
or provide for the appointment of eligible clients after July 1978.
There is a transition staging provision between now and July which
will assure appointment of clients during the next year and a half.

We would encourage an amendment to the section which provides
for one out of every three appointments occurring after July 1978,
indefinitely into the future, to be an eligible client or a representative
of a group of clients.

Senator Nerson. I read this language to mandate that, between
January 1, 1977, and July 30, 1978, three people shall be appointed
from eligible clients. Do you think there is some ambiguity in that
language?
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Mr. Mrirer. There is no ambiguity in what happens in our judg-
ment before July 1978. Our point concerns July 1978: The same
principle which supports having language providing for appoint-
ment should be carried out after July as well.

Senator Nerson. Your concern is that after July 1978, should an
eligible client leave the Board, he or she may be replaced by some-
body who is not an eligible client.

Mr. Mitier. Precisely.

Senator Nerson. That is not the intent. We can clarify that. The
intent is to permanently provide for three such positions.

Mr. Miuier. There is a related point in terms of increasing and
enhancing client accountability of Legal Services programs—and this
relates to a section highlighted in earlier testimony by Mr. Jones.
This is section 8(b) in the proposed legislation which focuses on
considerations such as special legal problems, groups of clients, special
difficulties of access. We would stress that the cornerstone of the
Legal Services program, the success of the program over the past
decade, has been the involvement of clients and local communities in
the determination of local programs as to what avenues were fol-
lowed, how the resources were used, and consequently what problems
were focused on.

We point out two or three things in the language of section 8(b).
There is some question raised as to whether local accountability
would continue to be the principle of the program. I think much of
this can be handled by appropriate report language. We would also
urge deletion of a couple of words. The first point I would make is
in regard to the use of the words “national goals.” It is a bit con-
fusing as to precisely what national goals would mean.

We would urge, and I think those who are familiar with the pro-
gram would agree, that it not be taken to mean, for instance, decisions
by the national corporation that in all communities in every part
of this country a particular type of case was presumed more impor-
tant than another kind of case. If there is one sentiment that T have
heard frequently in my role as chair of this group over the years,
it has been the feeling expressed by clients in local communities that
the people in Washington—bureaucrats in Washington—do not have
a feel for housing problems that plague them or insensitivity of the
family courts or the travails that they face dealing with local welfare
agencies.

But the issue is simply maintaining local accountability. It is still
important for corporations to set broad goals that relate to quality
and efficiency, et cetera.

We would urge that clarifying language be included in the report
which stresses, consonant with the role of clients on local boards of
directors of programs, that local boards still have the primary re-
sponsibility for setting priorities and determining how these scarce
legal services resources will be used.

The same point really relates to language later in the section which
presumes there are special legal problems for special groups of
people.

It is important that no group be arbitrarily excluded. It is impor-
tant that the problem of access and legal problems of every group
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be considered by local boards. But it is also important to not create
a national presumption, without any very sound data, that we do
have one, two or three groups which have particular problems or are
particularly excluded—that sort of thing—and in the latter part of
the language indicated in our statement we would simply suggest
the deletion of the words “special and significant,” which seem to us
to create a disproportionate sort of presumption that certain groups
are much worse off or have been excluded by Legal Services.

Senator NELSoN. You assume that those words usurp the authority
to local boards to determine local priorities?

Mr. Miuuer. It appears they may. If there is any ambiguity, we
would hope that would be clarified. This is exactly our concern.

Senator Nerson. I do not think that is the intent of the language,
but I can see how one might interpret it so. '

Mr. Mmuer. At this point, Senator, let me introduce Willie Cook,
Director of the Washington, D.C. program, who will give you some
glimpse of life in a large urban program today.

Mr. Cook. For the record my name is Willie Cook. I am Executive
Director of the Neighborhood Legal Services Program here in the
District of Columbia.

I would like to address myself to a number of issues that we, who
provide legal services to the poor on a local level, feel are important
to bring to this committee’s attention.

First, I think it is absolutely essential that the Legal Services Act
be amended to require that one-third of the members of the Legal
Services Corporation Board be composed of eligible clients who are
representatives of associations, groups, or organizations of eligible
clients. A similar requirement already exists for local boards of Legal
Services programs.

This requirement is sound because it gives our clients meaningful
participation in policy matters governing the actions of local legal
services boards.

No less should be required of the national board of directors.
Eligible clients add a special dimension, in that they are better able
to express how particular actions affect them. I know, on my own
board, we do not have to guess how clients feel about particular
policies because they are vocal and knowledgeable about their needs.

I strongly oppose the notion that the matter of client representa-
tion on the Legal Services Corporation Board should be left to the
wisdom of those doing the nominating and confirming. It is my
view that Congress should say in an affirmative way to our clients
that it recognizes the valuable contribution that they can make in
participating in decisions that affect their lives. That can best be
said by giving clients the representation that I mentioned above.

Next, I feel that our experience with the Legal Services Corpora-
tion Board over the past 18 months makes it essential that a sun-
shine amendment be enacted. T have attended every Legal Services
Corporation Board meeting except one. At each of those meetings,
the Board has gone into extensive executive session. It has been
apparent to me that very important decisions affecting legal services
have been made in those executive sessions. The extensive use of
executive sessions by the present board has created suspicion among
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those of us in legal services who are concerned about how the board
arrives at some critical conclusions that affect all of us. We think
the best way to deal with this suspicion is to insist on the kind of
openness that would be required by an effective sunshine amendment.
Executive sessions that are closed to the public should be rare, and
should only be permitted in extraordinary, and very limited cir-
cumstances,

I would next like to deal with two issues that have a chilling
effect on representation of our clients and expose us to the real pos-
sibility of harassment.

First, the provision of section 1006(f) of the present act which
allows a court to award costs and fees to a defendant sued by the
Legal Services Corporation or a grantee of the Corporation should
be repealed. Those of us in legal services who represent. poor people
are very often in hostile territory when we press for recognition of
rights for our clients in judicial and administrative forums. Some-
times those rights are not recognized on the first or second try
because change does not always come easily. The provisions of sec-
tion 1006(f) opens us up to the type of harassment that opponents
of legal services can use to limit effective and aggressive representa-
tion of people who deserve our best efforts. T think seetion 1006 ( f)
is an unnecessary hammer over our heads which causes hesitation
where there should be none, and has the potential for financial ruin
on programs that are already woefully underfunded.

Next, the question of client eligibility should not be a proper sub-
ject for judicial or administrative inquiry; that should be left with
the Legal Services Corporation. T have been in legal services for
approximately 8 years and my experience has been that the use of
this issue is invariably related to a desire on the part of our adver-
saries to halt vigorous representation of our clients,

There are adequate avenues for this kind of complaint to be dealt
with. As an initial matter, local programs are required to see to it
that only eligible clients are represented.

Second, State Advisory Councils can deal with those complaints,
as well as the Legal Services Corporation. This is not the kind of
issue that should be dealt with judicially, and its determination
should be expressly removed from the judicial arena.

I would like to focus for a second on some comments made about
organizing restriction.

The Senator was talking with Mr. Jones about what problems
those of us in Legal Services view or anticipate as a result of that
kind of section or as a result of the language in the section. T would
first say that my first priority would be for the Congress to eliminate
the organizing section altogether. The words of both the present bill
and the section in this committee’s bill poses a problem for us on a
local level.

Let me just give you some concrete examples of the kind of hesita-
tion that we in the field are presently undergoing because of that
particular language. For instance, here in Washington, D.C. we have
a Rent Control Commission. Many of the issues involving clients in
that particular Rent Control Commission necessitate that there be
group action on the part of tenants dealing with landlords. Now, if
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we in the District of Columbia are unsure about what we can do in terms
of our activity involving groups of tenants, we will lose a very
important opportunity that tenants ought to have in this city to
organize against landlord associations who are very well organized.

For instance, rent strikes in the District of Columbia have been
legal for some time now as a result of actions taken by attorneys in
neighborhood legal services in the District of Columbia. We are
really unsure, in fact we spent an awful lot of time in our program,
that 1s of lawyers, discussing just what we can do under the act in the
way of organizing tenant groups to deal with very well organized
landlord associations.

As I say, I think that one of the ways to deal with that entire
problem really is to eliminate altogether section 1007(b) (6). But in
the alternative if you do not want to eliminate that section altogether,
I think it should be made very, very clear, at least the section ought
to be written very, very marrowly so that it is very clear that we
should have the right to assist and give information to those client
groups who feel that they should organize for group action, whether
it be housing, consumer, whatever it is, but any issue that is impor-
tant to our clients, I think the clients should have the right to
organize for those reasons.

%enator NeLson. We are back to that same question. What is ob-
jectionable about the language in the bill? What is it you want the
awyers to do that you think they may not do under the language
of the bill?

Mr. Cooxk. In the present amendment, proposed amendment rather,
I am troubled by the language “to initiate the formation of any
association,” et cetera. I know there is an exception there, but to
initiate the formation of any association, that could be almost any
kind of advice a lawyer would give to a client concerning the possi-
bility of formation of any kind of a group.

“To initiate the formation of” is really very wide and overly
encompassing language. I am not sure that the exception portion of
that particular section adequately deals with the problem that we
are facing.

What I am concerned about is the chilling effect that that kind of
language has on our ability to give advice to clients and client groups
in terms of organizations that they want to form.

Senator NerLson. The exception in the language is just as compel-
ling under the law as the prohibition. The language is aimed at pro-
hibiting legal service attorneys from spending their time as organ-
izers in other than a legal capacity—simply as organizers, going out
initiating meetings, getting organizations started for a certain pur-
pose—but that it does not prohibit them from advising any client
as to how one may organize under the law or what would be required
to comply with the law.

Are you saying you think the lawyers ought to be able to do more
than give legal advice; are you saying you think the lawyers ought
to be able to expend their time organizing clients as “organizers™?

Mr. Cook. No, indeed. That is not my intention at all. T am not
saying legal service lawyers ought to be given license to spend their
time just organizing. What I am saying though is that there are
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certain circumstances in which clients really in their best interest
should get. together in an organized fashion to deal with a particular
problem, and lawyers who represent those clients should not have
the kind of language that is encompassed in this particular amend-
ment which would serve as a chilling effect in terms of our giving
advice to those clients in terms of what they can do in regard.

Senator NrerLson. If you agree on the prohibition, what is the
exact language that you would provide as a substitute in order to
prohibit legal service lawyers from spending their time as organizers,
and yet permit them to provide appropriate legal advice? How
would you phrase it?

Mr. Cook. I would suggest language that was suggested by Ms.
Schwartz who preceded us. T think her point was that it should be
made clear that legal services lawyers should not be usurping the role
of clients in our community. That is, we should not be the members—
the members of the organization—we should not be playing the role
that the members of the organization should play. That is one thing.

I do not think attorneys should be doing this kind of thing. That
should be left with the individual clients. However, I think 1f there
is to be a restriction at all, it should go to that very narrow kind of
prohibition, not the kind of broad prohibition that you have here.

Senator Nerson. Well, T take it that everybody agrees that legal
services lawyers should not be organizers, and everybody agrees that
they ought to give legal advice to clients: but the 414 lines here say
just that.

What is the exact language you would provide to prohibit them
from being organizers, which you agree they should not be, while
authorizing them to give legal advice?

Mr. MiLLer. Senator, our specific proposal was words “to directly
organize” substituted for “to initiate.” Let me highlight one point
that Ms, Schwartz made earlier in the morning. We probably would
agree with you that most of what we are saying, I think perhaps
nearly all, would fairly be classified as legal advice in the broad
sense that that term has been construed over time. But let me give
you one concrete example of where it is hazy and where it may cause
problems for some programs and why we feel a change is important.
In Legal Services we do deal, as Mr. Cook has indicated. with la rge
housing projects from time to time or with public housing, and often
we have recurrent problems, very similar patterns. In my own town
of New Brunswick, N.J., we had a recurrent theme when people
came in because the toilets were overflowing in their apartments,
perhaps 55 or 60 tenants in a public housing building. Individually
there was a sort of long, plodding remedy, a damage remedy that
we could seek, but collectively those people had some leverage.

All we ask in that situation is for it to be very clear, whether it
is called legal advice or something else, that we are not chilled in any
way from saying to them that “you should know that 59 of your
neighbors have come in with your same problem. Are you talking to
each other? Have you thought about the possibility of getting
together and doing something?” We do not for a moment ask that
legal services attorneys or anybody else that works in the program,
be an organizer, be a leader, be a member or even make the decisions
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on whether to organize. That is not what we are talking about. We
do ask the ability to give information about others with the same
kind of problem, to offer the suggestion that they think about it, and
not be chilled in any way by the possibility that it may or may not
be construed as legal advice.

Senator NeLson. That is the intent of this provision in any event.

Mr. Coox. The question is often raised concerning how programs
deal with making their services accessible to the elient community.
I would like to relate to the committee how we deal with that prob-
lem in the District of Columbia. The bulk of our personnel are
placed in six neighborhood offices which are located in the sections
of the city where our clients live,

For the 13 years that our program has been in existence in the
District of Columbia, we have always had a very strong neighborhood
concept because that is what our clients want. The idea is to try to
make it as convenient as possible for our clients to bring their prob-
lems to us. The aim is also to have legal services people in those
neighborhoods so that they can get firsthand knowledge about client
needs and a better understanding of the problems that face people
on a day-to-day basis.

Finally, I would like to give you some sense of the serious problems
that I have to deal with as the director of a legal services program
that is seriously underfunded. I do not want to deal with the technical
aspects of an appropriate budget for legal services for fiscal 1978
or 1979 or 1980. That has been done by other colleagues of mine and
by the Legal Services Corporation staff presentation.

Rather, my focus is on real day-to-day problems that I have in
coping with a local budget that does not begin to deal with our
needs here in the District of Columbia. T am proud to say that I
have a very dedicated staff that is trying to cope with an over-
whelming demand for service by the poor in this city. We cannot
begin to meet that demand because of insufficient personnel.

The average attorney stays with us between 2 and 3 years. But
many leave because of mental and physical exhaustion occasioned
by trying to deal with so many clients. I am also faced with a salary
structure that does not begin to compare with agencies like the Public
Defender Service, Corporation Counsel, U.S. Attorneys’ Office and
the Federal Government.

Moreover, the District of Columbia has one of the highest cost of
living in the United States. It becomes very difficult to keep good
people under these circumstances. A lot of administrative time is
spent screening and interviewing people because of the high turn-
over rate.

Our primary aim is to insure that all poor people have access to
legal representation, but that goal cannot be reached unless Congress
gives us adequate financial resources to deal with that problem.

Thank you for your time.

Mr. Miceer. Continuing along that very same theme, T would like
to introduce Denison Ray, Durham, North Carolina, who chairs the
Funding Criteria Committee, Project Advisory Group.

Mr. Ray. Thank you, Senator, for allowing us to come before you
today.
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The needs that Mr. Cook has just described with respect to his
own program I think provided a very fine frame of reference to
focus in on the question of money. His is regarded as one of the
better funded programs in legal services.

It is obviously a relative term. Simply put, the money sought by
the Corporation of $217 million and $225 million, which is in the
authorization figure in your bill, is simply not enough. It is not
enough on several different levels,

The most primitive level has to do with what we are calling access
to the legal system.

Now, as information provided to you already I think by the Cor-
poration and certainly in our own written testimony indicates there
are virtually 16 million poor people today who do not even have
access to the legal system to resolve civil problems, civil legal problems
that they have. Surely as a threshold proposition, each of those
people deserve at least to be able to beat out other low-income people
in getting down to legal services office to make a claim that they be
represented when they have a legal problem. That cannot be done
at the figures that are being talked about by this committee. It could
be done at $264 million which is the figure that the field services
program support.

Senator Nevson. I am not quarreling abont your conclusion. But
President Ford’s recommendation was $90 million. President Carter's
recommendation was $175 million. Our recommendation is $217
million.

Mr. Ray. I understand that, sir.

Senator Nerson. And the Budget Committee has got the Presi-
dent’s figure. The $175 million is within a function within the budget,
and, while it may be possible to move money from one aspect of the
budget to another, that is what the Budget. Committee is using for
that function in the budget—they use the figure $175 million.

So whatever the merits of the program, I do not think it is very
realistic to try to get beyond $217 million, when that is already $40
million over what the President is asking.

Mr. Ray. I appreciate that fact.

Senator Nersox. I am not suggesting you should not make the
case on what is needed to do the job, I am not quarreling with you
about that.

Mr. Rav. T understand your point, Senator. You are at the begin-
ning of a yardstick and you move 6 inches down that yardstick and
it looks like you have come a hell of a long way until you look to see
where you have got to go. I think that is where we are coming from.

In your own State of Wisconsin under the Corporation’s $278
million figure there would be 42 percent of those presently who
cannot get service who would continue after fiseal 1978 to be unable
to get service, assuming that the Corporation applied even-handedly
the increased money.

Presently in your State there are about 241,000 poor people who
do not even have access to the legal system through legal service
program. Obviously 42 percent leaves about 101,000 who even after
an increase to $217 million cannot get in the door.

Senator NeLson. The $217 million, if appropriated, would increase
the number of lawyers from 3,000 to 5,100. Such an appropriation
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would almost double the current number of legal service attorneys
available to the poor. While this is not yet the ideal ratio of attorneys
to the poor, which has been mentioned by the American Bar Associa-
tion and others, it is certainly an improvement and additional serv-
ices will be available. What does that mean for the program?

Mr. Ray. It will obviously be better off.

Let me refer you to table No. 2 in the testimony which I have sub-
mitted. If you do not have it before you, at your convenience take a
look at it. It breaks down how many people will be served at $217
million and how many will remain without access. When we are talk-
ing about access, of course, this two-attorney units per 10,000 poor
people, it should be evident on its face, that although that will mean
everywhere that a low-income person lives, there will be a legal
services program with responsibility for serving that jurisdiction,
it should also be perfectly apparent that it does not provide a mean-
ingful opportunity for so many of those people be represented
because with two lawyers or their equivalent and 10,000 poor people,
no matter how you carve it up, there are just a lot who are not even
going to have their case accepted. We have to put this proposition
of minimum access into perspective.

Therefore, when we realize that 58 percent of those presently
without any access at $217 million will not have access, we are talk-
ing about a concept. But in reality, many of those people are still not
going to be able to be served.

That creates this tremendous tension which Mr. Cook desecribed
between the demand to be represented and the inherent adequacy of
the staff to do the job. That raises expectations without providing
the capability to follow through.

Now, we submit to you, sir, that at $264 million you at least reach
the threshold where you provide the access and then thereafter you
add the real meat to the bones to provide the capability of follow
through in a qualitative way.

I would like to address one other point which you raised to some-
one else who previously testified. That is the capacity to expand. My
home State of New York is in the throes of expansion now. We have
created a statewide legal services program, and in addition three of
the smaller previously funded programs, including my own, are
expanding to contiguous counties. There is an interesting phenome-
non. First of all there is clearly a glut of lawyers on the market.
There are just more lawyers coming out of law schools, for example,
than can be absorbed in private bar.

In addition to those people who apply, we find that more and more
law school graduates have been turned on in a genuine way to the
desire to commit their talents in this socially needed manner. And
without any soliciting are literally flooded with applications from
recent law school graduates.

In addition, one kind of perverse positive effect of the situation
which legal services has undergone over the last several years, to last
year, getting any significant increase in funds, is that there has built
up a cadre within existing programs of people who are on the verge
of leaving.
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We now provide an opportunity for them to move into manage-
ment attorney positions, executive director positions of new pro-
grams, and the like; so that the opportunities for advancement
finally provide a place for people to go.

We are also finding consequently that we are going to be able to
attract some people back into legal services who have become alumni.
I think though it is necessary at this point to return to the need for
money.

We will be able to expand with this excitement of finally being
able to reach out again and with the attractiveness that it provides
in new positions only for a very limited time unless additional funds
are provided for existing programs to significantly raise their level
of pay.

The Legal Services Corporation in its budget request for 1978 at
page 10 estimated that in its per attorney unit proposition, the
average salary was $12,333. Now, actually that is a little low. It
should be closer to $13,000. But when you consider that of the ap-
proximately 3,300 lawyers now in legal services, including some not
funded by the Corporation, the average salary is between $12.500
and $13,000, and that is a built-in stagnation itself. And in order to
remain competitive there has got to be an injection of significant
funds simply to hold the ground that we have got.

On that note, T would like to close, except let me at the risk of
belaboring the point parenthetically add something out of my own
many years in private practice with regard to the dead horse we
have been beating over organizational language.

I had the opportunity, the privilege, really, to practice law with
two of the leading private firms in this country for many years in
New York. It was common when clients would come to us with cer-
tain kinds of problems to of course look not only at purely legal
but at the political solutions.

One example that sticks in my mind is a group of people on Long
Island who wanted to block the building of a bridge from Connecti-
cut, across the sound. One of the first things we did was to counsel
them to get other people together and create some political pressures.
That was partly a conventional lawyer response, taking a look at
whole pictures of remedies available. A query whether that may not
come in language to initiate the formation of any association—in
any event, I do not want to distract too much from my discussion
from funding, so I will stop there.

Senator Nerson. Thank you very much.

Mr. Mizuer. The last witness, Senator, is Robert Reed, director of
the Michigan Services Program, who among other things may be
able to give you an overview of a lot of different kinds of programs
in a State which in a sense is a microcosm of the contrary: rural
country, big city, and small city programs, and a statewide coordi-
nating unit.

Mr. Reep. Thank you.

I would like to speak briefly to indicate programs in Michigan and
also specifically the question of legislative representation.

Michigan Legal Services, which is a program where I work, is one
of the 13 legal services funded programs in Michigan, and they

¥




170

range from specialized programs, migrant programs, and our pro-
gram, which does major complex cases, to a whole series of local
programs which may serve one rural county, may serve an entire
city, and surrounding county of Detroit.

f‘;ne program serves 25 counties in the northern part of the State.

There is a tremendous difference within indi\'i({)lml programs in
the State and the areas they serve and the kinds of clients and prob-
lems that they have. They are very different within the State of
Michigan.

The existence of 13 programs in a State might indicate a State
which is fairly well covered, but I would like to echo the fact that
Mr. Ray made a minute ago; that is, until this year there were sub-
stantially less than half the counties covered in the State of Michigan,
and with money available from expansion this year, we added 16
new counties which were covered, and vet of the 88 counties in the
State, 33 still have no legal services funding at all.

Those 33 counties, part of those, have small local programs; and the
rest have simply nothing.

Although we have come a long way, there is a long way still to go.

Let me also speak specifically to the question of legisiative repre-
sentation.

The act now provides, as I am sure you are aware, for representa-
tion of a client in legislative affairs or representation before a
legislative or administrative body at the request of that body or
Government agency, committee or member. But since the act became
effective, there are several points of uncertainty that have come up
with regard to the specifics of the language that is involved. We
think some clarification is important; and I would like to speak
specifically to four questions that come up and provide you with
some examples from our practice which illuminate those.

The first provision is that it requires representation by an attorney—
one who is an attorney. It is a point which is addressed in ‘the
Senate bill, satisfactorily, we think addressed in the Senate bill.

The problem is, although legal work is done under the supervision
of an attorney, there are certain cases where actual legislative con-
tacts or speaking with legislators is done by someone who is not an
attorney.

For example, when the food stamp cutbacks were proposed last
year, we were requested to intercede on behalf of the client organiza-
tion in Detroit. We discussed at length with the senior paralegal in
our program the impact that would have and what arguments we
might make on behalf of our clients. We decided she would be the
best person to speak to the legislator because she did this work and
she could cite individual cases on what the impact would be. We felt
that would be the concern of the legislators. So although we worked
together on it, and I considered myself her supervisor, she personally
made contact with the Michigan delegation.

We think it would be important to assure in the act that that
action is permissible. T believe the present Senate bill does that.

The second area of concern, which is also addressed in the Senate
bill, deals with extensive language on solicitation of clients, client
groups.
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Clearly, solicitation is already prohibited by the Canons of Pro-
‘fessional Responsibility. But the language in the act as it now stands
is dist urhing]y general. We support the change which is now pro-
posed in the Senate bill.

Let me provide you with an example of that particular situation
which occurred last week.

We represented a client organization in Detroit on the question of
vendor payments, mandatory vendor payments, and we won the case.

We heard on Wednesday morning that there would be a hearing
on Wednesday afternoon concerning the vendor question, and it was
simply to cut the case out from underneath us.

The question arose that any good lawyer would naturally call your
client and say, you better know that there is legislation being
proposed.

Would it be termed solicitation for you to call your client and to
say you should know there is a bill; would you like us to assist you
in this?

We think the change proposed would eliminate the vague language
in the present bill and substitute instead the language of the Canons
of Professional Responsibility which would govern this area.

Senator Nrrson. Do you have any objection to the language in
the bill?

Mr. Reep. No, Senator. We will support that language,

There are two other points I would mention briefly.

One is simply cases that come up where public comment is re-
quested on particular legislation or regulation, particularly in the
administrative field.

They are matters we believe to be in the best interest of client
community responding.

For example, should HUD propose changes at least in the griev-
ance procedure in public housing or subsidized housing in general,
it would clearly have an effect on our clients.

Housing is a matter of substantial priority, certainly in Detroit,
anyway. In those cases, we feel it important that we could at least
make public comment when public comments are solicited by an
administrative agency to simply indicate the effect of what it might
have on the clients.

Finally, there are some questions on where legislative or adminis-
trative action would have on legal services corporations or recipient
corporations such as ours.

The Michigan Legal Services, for example, is a Michigan nonprofit
corporation regulated and governed by the State of Michigan. If a
regulation or administrative change were proposed to regulate our
corporation, certainly we would want to be able to go to the State
and intercede in explaining what the effects might be on our personal
corporation so that we think it would be helpful to have some lan-
guage which would indicate that in matters directly affecting the
corporation, directly affecting the recipient that they could ap-
proach

Senator Nrrson. Are you talking about matters directly affecting
a client, or are you talking about general legislation that may affect
all kinds of people?




Mr. Reep. I am talking about, for example, if the attorney general
in Michigan proposed regulations on nonprofit corporations report-
ing forms which would affect the Michigan Legal Service simply as
a corporation, because we have to submit our forms to the State, we
should be able to say to the attorney general, well, this form would
not affect us or this form should not be applied to legal services. It
is simply to act on one’s behalf.

Senator NersoN. You're saying you are presently prohibited from
doing that?

Mr. Reep. I am saying I think it would be helpful to have lan-
guage to make it clear. I would think we could do that. But rather
than get into a question about that, it seems to me that the language
proposed in the House bill simply indicates if it directly affects you,
you could speak about it.

I think with those proposed changes, we would support the legis-
lative section of the bill.

Mr. MiLier. Senator, just one last point before we close.

As we pointed out in our written statement, there are several sec-
tions of the current act which contain express prohibitions against
representation in certain kinds of matters, specifically, desegrega-
tion, abortion, selective service. Mr. Jones already addressed those
this morning.

There is one additional point we would make, and we have made
it in the written testimony.

Our concern in singling these out, putting aside the merits of these

articular situations, and the constitutionality of this. is that as

oger Crampton and a lot of other people associated with the cor-
Pm-ution have pointed out, legal services programs are likely not to
e effective at all as advocates on behalf of the poor if they do not
tread on somone’s toes somewhere.

If the national act, this act, or any other amendments or statutes
to succeed it set the precedent of putting aside certain categories of
legal problems, it becomes a target for any group, whose toes have
been tread on through normal use of the legal system, to seek further
amendment. We simply suggest there is no rationale of any sort
that we can see which ties together those prohibitions as a justifica-
tion. We simply ask, as we have urged in the written testimony, that,
mindful of the precedent of making the program even more subject
to political pressure, those kinds of rather arbitrary exclusions be
cut out.

Thank you very much.

Senator Nerson. As a member of the committee from the time the
Poverty Act was enacted and from the time the legal services program
was created, I can tell you that the rationale for the prohibitions was
that without them there would be no legal services for the poor. That
was the rationale. As a lawyer, I recognize the argument of the bar
about limitations on representing a client’s interests and would prefer
that there be no limitations at all.

And there were no limitations in the beginning. But the fact is
that limitations were imposed because we could not get the votes
without them. It is as simple as that.
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Whether or not the climate has now changed, I do not know. But
last year, the House of Representatives voted prohibitions on appro-
priation of any money by HEW for abortions. Do you think you are
going to the floor and knock out that prohibition? I doubt it. That
was the political reality we were dealing with at the time. Maybe
it has changed, but I doubt it.

You do have another kind of argument, I suppose.

I recognize that for any individual the legal problem he has is a
big problem, whether or not that particular problem is one which is
pervasive in the community. It’s like the fellow who said to a
Spanish American War veteran, “That wasn’t a very big war.”
And the veteran said, “No, it wasn't. Except it was an awful big
war for those who got killed.”

Now, in terms of a program, how do you allocate YOur resources
when there is a limitation on the funds which is short of what any
of us might consider to be ideal? Given all the other facilities avail-
able to take such cases, what need is there for legal services programs
to deal with such concerns as busing or immigration? I would think
that personal legal problems of the poor are much more important.

After years of listening to debate and conference arguments on this
topic, I perceive that there has been fairly general agreement that
what we are attempting to deal with here are the legal problems of
poor people that affect them on a personal level.

I am sorry, but T have to recess for 1 minute.

( Brief recess.)

Senator NeLson. Do you have anything further?

Mr. MiLrer. In response to the comments you made just before the
recess, the people who face, for instance, severe poor education for
their children in say a city like Newark are deeply affected by the
quality of education issue personally. Desegregation, busing may or
may not be one of the remedies that is desirable in a particular city,
but T would urge that that and the question of abortion not be
singled out. Nothing could be more personal, it seems to me, than the
issue of the effect of abortion or possible abortion on the life of a
woman. It is not so much the question of distinction between the
kinds of problems that affect people’s lives; it is more a question of
the point I made earlier, that those kinds of decisions and how those
program resources are to be used should be made by local clients in
local communities under whatever standards. This is all we say. They
should not be made a matter of national legislation if it can be
avoided.

Senator Nerson. I think the point was made that the prohibition
could not be avoided.

Mr. MirLer. Thank you very much.

[The prepared statements of Mr. Miller and Mr. Ray along with
additional material subsequently supplied follow :]
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leagues on ti L appear, is the national organiz of Legal
Services proj It is constituted in a representative fashion to
insure that its expressions accurately reflect the views
majority of the nations programs. appreciate the Sub-
committee's invitation to testify, e f recogniz nd are
grateful for the profound, 1 -5 [ com nt to th
Services program on the part of 1y on this Subcommittee
the full Senate.
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Our only regret is that unavoidably s

prevent clients dwe ng in all parts of
with you their thoughts about the significan

gram has touched their lives., Before lag
lawyers and focusing on statutor to
try to hear the diverse voices of rl » presen ay. Asked
how Legal Services programs affect him personally, we can imagine the
testimony of the Puerto Rican migrant worker who during a perpetual
journey from the island to Florida, the Arl ¢ seaboard and all
the way to New England tries to secure for amily of seven
mally decent working and living conditions. This struggle is m
by the Chicano laborer who moves from California's Imperial Valley
the way to the Yakima Valley's apple orchards There might be the
pleas of a New York City mother whose three children must sleep in
one bed in a rodent-infested room without hot water and only the heat
of a stove, or a New Bedford tenant living among the collapsing beams
and leaking roof of a wooden frame two-story, and wondering how an
unemployment check can cover contin lly soaring energy bills, We
could hear the black-lung-disabled West Vir nia miner, erroneocusly
cut off disability payments by bureaucratic error, tell of his son
going to work in the same mine and the same dust. There could be
the struggle of a black family in the rural deep South to secure a
good education and adequate municipal services. Perhaps there would
be the senior citizen in Milwaukee who worries about rent charges
that increased by fifty per cent last month, contrary to a rent con-
trol ordinance, Legal Services progra can help every one of these
people., It is their situations that we are really talking about today.

The national Legal Services program is at a crossroads.
Recent, bitter struggles for mere survival are behind us, We have
begun a journey toward insulation of the programs from outside in-
terference, but much more is still to be done. At the same time,
the independence that has been achieved must be utilized to develop
the most effective approaches and strategies for the successful legal
representation of the poor, The extremities of the choices at the
crossroads are clear: ponderous, stagnant bureaucracy with caution










In a similar vein, we see some difficulty in singling out
certain categories of clients on a national basis and suggesting that
they be given "special consideration' or that they have "special legal
problems." Such an approach tends to highlight the needs of one group
over another, with the potentially disastrous consequence of pitting
poor people against one another, It ignores the possibility that
a particular group's needs may be met by other resources in many
communities, or that they may be less pressing than needs of other
client groups.

We emphasize again that at current funding at least 85 per
cent of the legal needs of this country's poor are unmet, Programs
must continually make hard choices, perhaps deciding to fight evictions

at the cost of turning away bankruptcies. In the face of terribly
scarce resources, a community's choices are difficult enough. The
strain should not be compounded by placing one group or set of prob-
lems on a pedestal, thereby inevitably excluding others.

From a national perspective, there should certainly be em-
is on each community considering the needs of all clients and
There should not, however, be'a national presumption that
some needs or client groups are more deserving than others. Such
heavy-handed dictates would sharply limit local responsibility and
freedom to independently assess community needs.

pha
gro

We would therefore urge that Section B(b)(1)(ii) be modified
by deleting the word "special" before "consideration," adding "all"
before the phrase "significant segments," and striking the phrase
“"or special legal problems." For similar reasons, Section 8(b)(2)
should be eliminated entirely. It goes even further than the pre-
ceding paragraph in implying that certain services must be provided
before any others. Again, this tends to divide the client community
and lead to the fragmentation of program activities into "target
projects."” It is preferable to view the delivery of legal services
to a peographical area as an integrated whole, encouraging unity of
approach, coordination and pooling of resources.

2. Elimination of arbitrary restrictions
and outside interference,

Most of the remaining sections of the proposed bill attack
such restrictions, Two brief introductory points must be made, First,
clients should not be saddled with arbitrary national restrictions on
the types of cases where they can receive help. Poor people must be
accorded the same measure of access to the justice system accorded
the rich,

Second, arbitrary restrictions on clients and workers cast

a pall over the program., Here it is important to remember that along
with the "grinding'" poverty of clients there is the grinding frustra-
tion of committed people working in programs. They are faced with

an incessant march of clients plagued with terrible compound problems,
Moreover, inadequate funding will force them to turn away many of
these cases. Restrictions and other outside interference simply break
the camel's back. Imagine greeting a 60-year old disabled widow who
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Finally, whether the categories are defined by Con
the Corporation, they still amount to national judg its. on

and are not acceptable cases. This in turn subver

bility: the res onsibility of local boards to fix lorities
exclusions, It may well be that most local boards would set such

cases far down the priority list., Even a ming such an outcome,

there is no justificarion for imposing £ iew, Where
would the pressure for national judgm 5 end? e locally unpopular
case could become a subject of attack n tionally,

The last restriction is found in the current 1006 (£), re-
lating to costs and fees against programs. If, as many argue, this
section is not intended to make any change in existing law, it is
unnecessary and should be eliminated, If it i intended to create
new rights for Legal Services opponents, it but another example
of putting poor people at a disadvantage in ir encour with
the law. Every state provides ample remedies for malic 3 or frivo-
lous litigation. The number of harassing attacks on pr under
this section has been increasing, and it should be stricken.

This completes the changes recommended for reducing inter-
ference and furthering the program's independence. It is important,
however, to be very clear what independence from political pressure
means: it contemplates an untrammelled attorney-client relationship
and zealous advocacy, not a program so bound up in restrictions as
to’ avoid any activity offensive to a particular interest group,3.
Any program created and continued by the will of Congress is inevitably
subject to some pressures. The importance of the present task is to
minimize those pressures by eliminating burdens and restrictions
plainly political in motivation and e fect. The future obligation
of this Subcommittee and the Legal Services community is to guard
against encroachments on that independence,.

3. See, for instance, Note, "ijolitici1ing Legal Aid: A Constitu-
tional Analysis of the Legal Services Corporation Act," 61 Cornell

L. Rev. 734 (1976), where it is observed: '"Under the broad cloak of
‘depolitic zation,' Congress sought to do more than merely establish
political neutrality and professional independence for the new program;
restrictions on classes of litigation and attorney acti ies reflect

attempts to protect the societal status quo and avoid any controversy."
..« "Ironically, although Congress attempted the impracticable task of
disengaging the Corporation from political controversy, it actually
exposed the program to powerful new political pressures. Congressional
desire to guarantee that the LSC not facilitate politically unpopular
developments in abortion and desegregation law legitimizes future
attacks on the Corporation on the basis of the results it obtains

for its clients, Similarly, because the Act focuses attention on the
activities of the Corporation personnel, LSC attorne are vulnerable
to eriticism motivated by the hostility toward the objectives of the
program but expressed in the sanctimonious tones of nonpartisanship,"
Id. at 775, 776,




€. Resources - the other main problem now facing
programs and communities,

As presented in considerable detail in the accompanying
statement of Denison Ray, chairperson of the Project Advisory Group
committee which focuses on funding issues, the unmet need for legal
services is enormous, Nationally the program can address only about
ten to fifteen per cent of the call for legal representation. This
gross underfunding spawns predictable difficulties. To control case-
load to a point where competent representation can be offered, pro-
grams are continually faced with absurdly cruel choices, such as
prioritizing one emergency over another, perhaps an eviction over
a4 consumer summons. Such choices are forced every day, in every pro-
gram in this country. This is not equal justice.

The unmet need is also reflected in other ways: the "ecity-
wide' program which can place offices in only a quarter of its major
neighborhoods; the "county" program which is inaccessible to parts
of its jurisdiction where there is no public transportation, the
"statewide" program with only a few offices for a 40,000 square mile
area, Notions of "bare minimum access," such as $7.00 per poor per-
son, are a start - but only a start., The $7.00 per poor person figure,
which would translate to $264.7 million for FY 1978, cannot begin to
allow for significant cost differences between states and areas. It
provides no answer to unique and costly problems of delivering services,
such as in Hawaii, where either plane flights or more offices are re-
quired to reach all the islands, or Alaska, where plane travel between
points is a way of life. It does not meet the special recruitment,
training, interpretive and related costs unique to the delivery of
legal services to populations whose prineipal language is other than
English. Nor does it permit recognition of the possibly higher in-
cidence of serious legal problems in those or other populations. There
is no help for the vast majority of projects which face loss of ex-
perienced staff because of the inability to pay salaries competitive
with other public agencies, Minimum access funding simply cannot
address these needs, a fact which must be kept clearly in mind in
setting authorization levels for the coming years. We strongly urge
an authorization of at least $265 million for FY 1978.

Projects have other pressing needs: far more training,
better support at both state and national levels, assistance in re-
cruitment, But each of these depend in turn on adequate resources,
and ultimately return us to the same point - there must be far greater
national support for Legal Services,

D. The promise of a future.

Funding needs aside, there is much to be done. Foremost is
the need to recapture the sense of mission in the national program,

We need to remember that it is the existence of a co ity of eligible
clients, and the program's ultimate accountability to this community,

which distinguishes Legal Services from conventional legal practice,
It is this community which must define the directions of the program,
redirecting it toward securing substantive justice. The first step




183

toward this direction is inclusion of clients on the national Corpora-~
tion board.

There is the hope of more adequate funding, and a client
role on the national level. What then is next? The national program
must ke certain that it does the best possible for poor people,

This mandate has several parts, One is developing processes to in-
Sure responsiveness to real needs of the local community. A second
is using the best known techniques, both managerial and legal., A
third is keeping the program free from political influence. Fourth
and in some ways most i portant is keeping the program focused on
securing real, substantive justice for people. This last is the dif-
ference between a cautious program which to avoid political attacks
withdraws from anything which smac of controversy, and a program
which can effectively define and vindicate the rights of poor people,
'his will be a continuing tension over the coming years, Where the
pProgram is at any particular time will depend on the stewardship of
the Corporation and on the strength and cohesiveness of the leadership
exercised by the Legal Services community,

The Corporation's delivery study is a case in point, In
July of this year the Legal Services Corporation (LSC) will make recom-
mendations to the President and th Congress on "improvements, changes,
or alternative methods for the economic and effective delivery of
(legal) services" divulged by the study it has conducted pursuant to
Section 1007(g) of its governing Act, This study could in time pro-
duce important perspectives on the delivery of legal services nation-
ally, e July report almost certainly will not be able to contain
such perspectives; there has not been enough time,

Section 1007(g) was in major part a reaction to political
pressures to steer Legal Services nationally away from staff attorney
programs, Such motivation does not detract from the desireability of
a study at this point in the history of the Legal Services program,
There have been no comprehensive looks at the program, only individual
program evaluations and a few random samplings such as a 1973 study
by the General Accounting Office. The notion of a broad study thus is
a highly enco ging prospect, Most connected with the program rec-
ognize, however, that it is a task ro be approached with awareness,
both because of its political genesis and because of likely attempts
by various groups to turn the study to their own advantage.

There is nothing resembling broad agreement on how to
assess the performance of lawyers and law offices. An independent
study bears the hope of piercing some of the mystery that lawyers
have drawn around their work and the law, While it is unlikely that
there will be consensus on how to define a good performance, at least
the choices can be cast more sharply. And while debates over approaches
to evaluation will continue, at least there is the possibility that the
study can thus be considered rather modest: given the dearth of know-
ledge, there will be success if it (1) indicates measurement or evalu-
ation approaches which are useful . and (2) defines the points at which
evaluation or measurement approaches cease to be helpful (i.e., when
the conclusions become so subjective and value-laden that they dis-
close little beyond the perspective of the proponent).
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and a manual has been developed that [1lustrates me 5 of dealing with

pers ¥ s e problemys The G roller's Office has developed

a manua vl program lems of financial
management.

a structurce and asscmbiled

wonitor the use beLanti

previou
been completed. coptions,
Era 1 0 3 8 1 3 ‘ profession
programs 7, and have had
no difficultly merey and
recrullting qu

The planning for u [ on funds in arce t covered by exist-
ing legal s ic : 50 exceeded original expectations.
on guide - ¥ on for Fiscal Year 187 commun] &
bar group d 1 » ding legal icos in thel:

and states that go be v 1 four-year plan. In most arcas of

country, there are now cxpansion plans that spell out in ordoerly
s )

future location of legal services offices and the manner in which they

are

to be staffed and managed.
There are varfations In the approaches taken. In some ATCcAas, stale-
wide corporations are belng organized to expand the service arcas of ex

ing Corporativ led programs and to open add mal offices in arvas not
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previously served, Elsewhere, geopraphical expansion s bei
through reglonal programs, often using st programs as
existing programs of proven effectivencss are simply expamnding into arcas
that they should lugically service.

As o tesult of all these acti 5 y the end of Fis
there will exist the administrative strucilure necessary to p
access to legal scrvices [or all poor people and well-conceive
accomplishing that objecctive. The only missing clomont will be the funds
to carry out those plans.

Given these facts, adheronce to the four-year timetable -- a schedule
developed under diflferent circumstances is no longer necessary, partlcularly

in Yight of the urgent need. The Corporation should

d prococd as rapidly
as possible to provide the equivalent of at least two lawyers for each
thousand poor persons nationwide -- an effort that all recogn
essential first step in fulfilling the Corp i s statutory mandate [rom
Congress.

Three options for accelerating the [our-year plan have been
The first pption is to attempt to achicve the goal of that plan by the end
of Fiscal Year 1978. This would requite an appropriation of $264.6
million for that year. The sccond option is to compress the vemaining three
years of the four-ycar plan into two, by requesting $216.8 millien in
Fiscal Yecar 1978 and §274.5 million in Fiscal Year 1979. The third pption
is to retaln the basic pace of the four-year plan, but accelerate it by

requesting $182.69 million (rather than 5178.35 million) in Fiscal

Yecar 1978, Each of thesc options is analyzed Lelow.
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to justily denylng legal services to persons vho nced them

that may result in loss of a home or job, lack of medical care, or

adequate diet == on the ground that improved methods of delivery may

discovercd at some future time.
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Focusing on the total number of attorneys and paralepals te be hired,
however, is misleading. Of the 179 existing programs that currently have
fewer than two attorneys [or each ten thousand poor people within their
service arcas, 117 would be brought up to that level by the addition of
five or fewer attorneys; only 13 need more than 20 additional attorncys
provide minim fnccess Lo of the po sons in thelr arcas.
the experience of Fiscal Year 1977 == in which programs have had n
difficulty recruiting personnel te fill the positions erecated by
funds -- and because the Office of Program Support's training and recruiting

s will be fully established béfore the end of 1977, Lhe Corporation
believes that nationwide expansion of minimwn accoss Lo lepal services
completed in Fiscal Year 1978 Lf the necessary funds are available.

A proposed allocation® of the 5204, million appropriation

required for Option I, and explanatory comments on that allocation, fullow:

1977
(000)

Delivery of Legal Assistance
Expansion into previously unserved arcas 14,580
Existing Pro 87,829 141,329
Bative Amuricans 2,613 64,278
1,210 2,045
Support Centers 4,316 5,816
National Client's Council 383 500

Reg. Heber Smith Fellows 4,400 6,033

Ficld Operations 1,329 2,309

*The projected allocations for this Option and Options 1T and 11T reflect Lhe
current best estimates of the Corporation staff. Thase estimales are being
refined, of course, and a submission to the Congress would include the latest
and most accurale revisions.
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be used to establish new migrant progroams, but most of the additional service

will be provided thr al units attached to existing, gencral field

projects.
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to perform evaluations, wonitor the programs, and provide management assistance.

The allocation includes funds for two additiznal attorneys, an.additional
Y5,

secialist, and an additional secretary in ecach of the nine Re

This Option includes an allocation

million for Office of Program Support in Fiscal Year

1978. A substantial increasc in the size and number of lepal services

programs in Fiscal Year 1978 will create a larger demand for the training,

technical as stance, recruiting, and clearinghousc support provided by Lhe

fon. Dema tter three types of services is expected to

crease roug the increase in the num of legal services

JET EONNEC and Lhe ion reflects that fact. Because new le
I

services
personnel are required to obtain several months' experi ¢ before participating
training events sponsored by rporation, however, the full effect of
this option on the Corporation's training program will not be felt until Fiscal
Year 1979.

The allocation also reflects cconomics of scale in the Corporation's
E

traini progra A substantial inercase in the number of persons requiring

training at one time will make it more efficient to conduct most sessions

at a central location with a relatively stable faculty. The prescnt method of

conducting training at s ral locations with a faculty organized for cach

gession will be used only to provide specialized training to small groups of

experienced personnel.
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Remainder of the

A sce
the remaining 1
at the level of two ve for each ten thousand poor
{n 1979 rather than 1980 is option would reguire an appropriation of
$216.8 million in Fiscal Year 1978 ind 5274 million i
Year 1979.
The primary arpument for adoplis his approach rat
is that it wou reduce the rssUfe Lo recrull new pers
effore over : wWo=-year pc 3 nder Lthe allocation proposc
funds in existing pr
ability to ¢
s and paralegals nd alr y have experience
wperial pos

Under on 11 he appropriations for Fiscal s 1979

1977
(000) 1000 {00D)

Delivery of L
Expansion into previousl nserved b 54,580 84,580
Existing programs 29 125,176 144,199
Native Americans 3,278 4,278
Migrants 1,545 2,045
Support Centers 4,810 5,816
Nat. Clients Council 500
Reg. llcher Smith Fellows 6,033 7,610

Ficld Operations 1,932 2,598
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will be allocate XA previous
the remaini illion wi e us msure that all prog ¢ begun in Fiscal
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requested for this purpose in Fiscal ar 1978 will provide m

to leg for 4,986,000 poor persons of the 6,409,000

areas "covered" by legal services programs but will be withoult access to those
programs at the end of Fiscal Year 1977. That amount will be allocated so
that all but thirteen existing programs will have the capability to provide

minimum access to all poor persc within their service arcas. Each of the

80-988 O - 77 - |4










with Option I, but would be spread over a Lwo-year period. As with Option I,
many of the additional attorneys and paralegals recruited i scol Year 1978
will not recelve training until 1979;
in 1979 will take place
Denanstrallo

$3,300, is allocuted the Delivery System Study
$3,000,000 is allocated that acrivircy Fiscal Year 1979,
the present demonstratio rojects are rred to the Office
Services! pencral alloc

$1,265,000 will be required in Fiscal 1978 for operating tl
project reporting stem and t y the | mber of field
programs; §1,050,000 is allocatcd f S0 | scal Year 1979.
lower cost in the second year reflects comp
system Lo collect only essential nagcr
level of special data collection for the Delivery Systems Study.

§1,520,000 is allocated for ifield evaluations and special
the incrcased number of programs in Fiscal Year 1978; §1,700,00

for that purpose in Fiscal Year 1979.

Rescarch Institute for Lep: A y 25, the same

amount as in Option I and the §178.35 million budget request --

allocated for the Rescarch Imstitute on Legal Assistance in Fiscal Year

1978. The allocation for Fiscal Year 1979 includes an increasc of 15 percent

to reflect normal growth of the rescarch program.
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any lower level would crecate p take
large cascloads and woul ¢ spreading progrom resources Lo

new program, thercl N ‘ receive fund 3 least

within its arca of service
existls are s ly [unded
percent reduction in the numbe ns who are eligible for but without

minim access to their ser 3 :  far short of the 70 per-

f

cent standard establishec v rogram There is no justification for

such disparate treats = 1 » quality of new progr ed

by u funding, t sane ue cist Indced, the ¢

for inercasing the capabil 2 [ exi ing ms may be stronger, because
many them have strupgled [« 3 1 qavy caseloads and resources

that » continually declined due to inflation.

This, then, is the basic premise for Option III: the Corporation will
adhere to its four ar plan but request funds for Fiscal Ye 1978 that will
enable It to reduce by approximately 40 percent the number of poor persons
without minimum access to legal rvices at the cnd of 1977, and ensure that
all but four Corporation-funded programs have the capability to provide

minimum access to at least 70 percent of the poor persons cl ile for thelr

services. The proposcd adj nts also will cnable the Corporation to pive

*As expla d at page 9 of the draft Budget Roquest for Fiscal Year 1978,

avera funding of at least $7 per person (s required to provide the equiva-
lent of two attorneys for cach ten thousand poor persons. A capability to

provide minimum access to 70 percent of the client population, therefore,

requires per caplta funding of at least 54.90 (57 x .70).
q i
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April 21, 1977

Senate Human Resources Committee, Subcommittee on Employ-
ment, Poverty and Migratory Labor

FROM: Denison Ray on be 1f of the Funding Criteria Committee,
Project Advisory Group

RE: Legal Services Corporation Authorization--FY '78

The Project Advisory Group (PAG), cc rised of the approxi-

mately 267 Legal Services Programs in the United States, strongly

urges that Congress authorize not less than $264,600,000 for the
Legal Services Corporation for FY '78. As Chairperson of PAG's
Funding Criteria Committee, I shall first summarize why it is so
critical that $264.6 million be authorized and then analyze the
reasons in detail.

Put most simply, it will take that amount to enable each of
the 29 million low-income persons in this country to at least live
in an area served by a Legal Services Program. As a practical
matter, the concept of equal justice for all cannot begin to become
a reality until each citizen has access to a lawyer. Thus the
$264.6 million represents a threshold--it will create the chance
for each person, no matter how poor, to be represented by counsel
in resolving the many grave civil legal problems that can decimate
a family's well being.

Despite all the rhetoric in our 200 year history concerning
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authorization of $264.6 million

$217 million will have th

immediate consequences:
(1) 3,980,000 poor people will still not even live within the
geographical jurisdiction of any legal services program;

(2} Anotl 23,000 poor people who are within the

boundaries of 11 existing programs will have no access to

those pro s because the 1 5 deemed that those programs--

which are the only existing projects pre :ntly having more

than 100,000 uncovered pPoor people--cannot expand to include

re than one-half of their unserved client community in

FY '78;

(3) The postponement of minimum access for all poor people

will thereby postpone in turn the attainment of meaningful

access wherein the majority of our clients can receive more
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:r lawyer or §$13,998

The salaries of
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nding on program size. Thou
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and using the minim
above of $30,000, still leaves a deficit
utations of 5612 ($30,000 - 12,3

- 2,333 = 612)--

presently costs a Legal 5 gram at least
$39,376 for e 1 lawyer it has in the field, even without badly
needed increases. ritl t funds over and above $217
million, the LSC goal for FY '78 cannot be attair
From FY '70 through FY '75 Legal Services was vigtually

moribund. Data given to us on Feb. 15 by the Corporation reveals

that the field services base in '70 was about $53.0 million. Toda
Yo

for those client populations being served in 1970, the field services

base is only about $86.0 million, an increase of 62% during a time
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That judgment is sound, as witness the following facts with
respect to development of the necessary staffs to complete minimum

acces in the coming year:

(

(1) A priority is to expand through effective existing programs

where possible. uch programs have already developed staff
who are looking for movement into management;

The lack of growth in Legal Services until last year has
created an abundance of experienced staff attorneys, either
still in or recently gone from Legal Services, who would
like the chance to move into middle management. Recruiting
experience among expanding programs has demonstrated this
fact;

In at least 40 of the 54 states and territories in Legal
Services, large programs occupy most or all of the geograph-
ical arca and can develop minimum access relatively easily,
provided "the necessary funds are available"; and

It is our experience that scores of high caliber recent law
school graduates are seeking to enter Legal Services and
will provide ample replacement for those experienced

attorneys who do go into middle management.

Given this capacity to respond, it would be tragic to regquire
almost 5.5 million Americans to continue without access to the

legal system.
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Senator NeLson. Our next two witnesses are Mary Lanier, member
of the Board of the National Clients Council, and member of the
board of the neighborhood legal services program, Washington, D.C.;
and Bernard A. Veney, executive director, National Clients Council.

STATEMENT OF BERNARD A. VENEY, EXECUTIVE DIRECTOR, NA-
TIONAL CLIENTS COUNCIL, INC.; AND MARY LANIER, MEMBER
OF THE BOARD, NATIONAL CLIENTS COUNCIL, INC., MEMBER OF
THE BOARD, NEIGHBORHO0D LEGAL SERVICES PROGRAM, WASH-
INGTON, D.C.

Mr. Vexey. Thank you, Senator. I have a prepared statement
which I would like to submit for the record.

Senator Nevson. Your statement will be printed in full in the
record. If you can summarize the main points, we would appreciate
it.

Mr. Veney. Thank you very much, Senator.

We attempt in the written testimony to address several issues. I
will not now go into any of the issues in great detail.

One of the issues is accountability. Mrs. Lanier will talk to you
about that.

The second issue is the level of funding. The third is the current
restrictions on representation.

Before making any further comment, we would like to thank youn
Senator Nelson, the other members of this subcommittee and ‘the
members of the Senate for the efforts that you have made on behalf
of the poor in maintaining legal services over the years.

We recognize that without your assistance, we would not be any-
where near the place that we are. While we may seem unappreciative
in our continued insistence on more, more, more, that is not, in fact,
the case.

We deeply feel that legal services has proven itself to be one of
the most valuable resources in the overty community, and because
it is so valuable, we keep coming back asking that you in fact do
those things that need, in our opinion, to be done.

Mrs. Lanier.

Mrs. Lanter. Senator Nelson, I would like to express my apprecia-
tion at being able to testify here this morning on behalf of the client
community.

I am a member of the board of the National Clients Council and
also a member of the board of the Neighborhood Legal Services
here in Washington. T am a client, and I am poor, and I feel the
needs of poor people. T have experienced these needs.

I am here to as you to amend the Legal Services Act, to insure
representation of clients on the Corporation’s Board. At a local level
for the poor in each State, we all have problems, and we all have
problems different from others. Some are more serious than others.

Here in the District of Columbia where I live, T know the problems
in housing, consumer problems, landlord-tenant, and so forth.

My feeling is, we have legal services lawyers to represent us because
we are not. in the position to pay for a lawyer to serve us. We feel that
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legal services lawyers are capable of giving us the services that we
need to maintain our needs. Together with the lawyers, clients are
bringing the concerns of the community and the needs of the com-
munity and both groups are sitting down and working them out
together, We need the lawyers very much and we need their view of
all the different problems that are happening here in the city.

We face problems of landlord-tenant for housing, and inadequate
need. Poor people in this city alone have had to put up with things
that they did not want to because they were not in a position of
having representation and went to legal services lawyers; and they
are able to go get help and get the problems ironed out. Without this,
we would have no way out.

T also would like to speak to the part of having client representa-
tion on the national Board.

I have attended many Legal Services Corporation Board meetings,
and I find it is very difficult to have to accept some of the decisions
that are made by the Board. The Board members are planning the
lives and making decisions which affect the poor. Yet some of the
Board members really do not have a feeling for the needs of the poor;
I mean, this is the way I feel when they go into closed sessions and
come out with some of the decisions that they have come out with.

My feeling is, if clients, who know the real needs, were sitting on
the Board, they could give a different viewpoint on whatever has
come up. :

I feel, in order for the Board to really function to serve the client
community, as it should serve, my feeling is that three client repre-
sentatives—minority, woman—should be on the Board. They can
come up with decisions that really are relevant and really support the
needs of people more so than those who are trying to do it alone now.

I strongly urge you to give this consideration. I feel I know the
needs because I have been there and I know what it is to be poor and
I know that some of the decisions that have been made would be
better. I feel actions would be different or passed differently than
they are if there were client representation on the Corporation’s
Board.

Thank you.

Senator NeLsox. Thank you very much for your testimony.

It is my feeling that the pending legislation addresses the various
points about which you express concern. It proposes that there be
three client representatives on the Board, and it changes the law
which now permits executive sessions of the Board. It brings Board
meetings under the law applicable to executive agencies, so forth
and so on, the so-called Sunshine Act. Except for matters involving

rsonnel, Board meetings will have to be open, if this legislation
18 adopted, which I think it will be.

Thank you very much.

Mr. VENEY. Senator, just to continue for a few moments, I would
ask that you consider with great gravity the testimony of Mr. Ray,
preceding ours, as to the level of Corporation funding.

Mrs. Lanier talks about the housing problems in Washington, and
we can talk about similar problems across the country but we cannot
speak very clearly about those millions of people who have never
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had access to legal services 13 long years after this program has been
started.

We recognize the fact that fiscal responsibility is a pressing matter
for the Congress but so are the unmet needs of millions of poor
people across the country.

There was reference made to the unique structure of the local
governing bodies of legal services programs. Each of those programs
18, a8 you know, an independent corporation run by governing boards
consisting of both clients and attorneys. This unique combination of
clients and attorneys makes the rograms accountable both to the
legal profession, and knowledgeable of, and accountable to, client
communities. It is this dual accountability, Senator, that we think
could rid the Congress of many of the problems it seems to have had
with legal services in the past.

It is required by the Corporation’s regulations that each program,
through a process involving the client community, set priorities for
the allocation of resources in that particular program,

Having done this, the program tEen begins a period of implemen-
tation and evaluation on what was established as the goals and
priorities. Unfortunately, langnage in the bill pending before this
committee would mandate certain special considerations be given,
taking away the discretion of the local community and placing that
in the hands either of the Congress, who certainly in its wisdom does
not think it can mandate priorities for local areas; or put that task
into the hands of some other vague process that I really cannot
determine.

We ask that you trust the combination of clients and attorneys,
who sit on local governing bodies, to be responsive, and responsible
people who will recognize the needs of the local community—the
entire local community—be they elderly or be they anyone who can-
not afford private counsel.

Senator NeLsox. On the matter of local priorities, I realize lan-
guage can be interpreted by different, eople in different ways. I
think it is organizational language; it does not preempt local gov-
erning boards, but it does say that the National Board may, at its
discretion, promulgate national goals.

Mr. Vexey. That is most helpful, a most helpful clarification,
Senator.,

Senator Nerson. That is my interpretation. That is what I think it
does under the law.

There was concern by those who advocate the language that in
fact certain groups were not being given consideration. I don’t know
what was the basis of that fear: one of the witnesses today said that
the related statistics were 8 years old.

But I am assuming that the intent was to call attention to what
might appear to be a special problem overlooked. I don’t know that
such is the case, in that, once you have looked at the situation, you
still draw up your priorities and decide how your resources are to
be used.

The only possible need that I perceived was in testimony pre-
sented by the National Council of Senior Citizens suggesting an
outreach program,
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I suppose that it is possible, with such limited resources, that
elderly citizens are not aware that there may be a resource available
to them; that in the absence of an outreach program, they may be
overlooked under some circumstances. I assume that that is what
such language is about.

Mr. Vexey. Thank you very much, Senator. I would hope that if
the language in the bill remains, that the intentions that you have
expressed would become the intentions of the Congress.

Senator NeLsow. I am sure there is no intention by the committee
to propose that there be a national priority that is mandated by the
Congress as such.

Mr. Vexey. I think, too, Senator, that the trust that you have just
exhibited in local control and the need to have the local community
be the arbiter of where the resources are allocated, would go to the
restrictions that continue to be contained in the Legal Services Cor-
poration Act in the bill pending before the committee. And I shall
not go into any lengthy discourse about organizing. You certainly
have covered that area today and heard from witnesses who are far
more capable than I of responding to the questions and problems.

T would say, however, that it is necessary that poor peo le have
the expertise that sometimes only an attorney can bring, and we ask
only that the attorney be allowed to assist; we do not look forward
to attorneys leading client organizations—we are perfectly capable
of leading our own organizations—but we do need the technical
assistance, the resource help and the skill that attorneys can and
often do bring.

In the area of legislative advocacy, I would suggest to you, Sena-
tor, that the current bill and the act as it is now written absolutely
preclude something that we choose to call preventive legislative advo-
cacy. If there is no damage, you probably cannot have a client. T am
not an attorney, so I can’t really address that.

But my logic tells me that in order to have a client you must have
had something happen, there must be something real that has oc-
curred. :

Legislation often addresses the problem of preventing things from
occurring. And under the current language there could be no pre-
ventive advocacy taken by legal services program, because there is
no eligible client.

The other question I would raise is the section of the pending bill
regarding comment. Senator, I hope you do not take it wrong when
I say facetiously that poor people do not read, and even if they did
read could not understand, the Federal Register. There is just no
way that, without the assistance of an attorney, we are going to be
able to make comment on the myriad of mgu?ations that come out
of the Federal agencies.

We don’t think that these comments should be made on any and
every suh{'ect. We do think, however, that where the proposed regu-
lation or legislation would in fact impact upon priorities established

by that local community, we certainly think that, without having to
seek a client, the program should have the right to comment.

The solicitation language has already been commented upon. I
don’t know how the line gets drawn between solicitation and educa-
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tion—and we are aware of the fact that the Code of Professional
Responsibility requires that attorneys be in the business of educating;
and, certainly, the low-income community needs education as to their
legal rights.

I guess I am particularly concerned with the fact that the bill
pending before you does not contain any removal of the restrictions
on abortion and desegregation. Why those should remain I guess is
understandable, but I would say to you that the language of S. 1305,
introduced in the 92d Congress, might become the battle flag for this
committee at this moment in time.

And that language raises the issue of legal services attorneys free
to do for their client all of those things which in fact are done by
private attorneys. I have recognized the problems that may exist, but
[ also would just hope that you are over the threat of Presidential
veto, that the 2 years of operation of the Legal Services Corporation
have changed the minds of some—and I would remind the Senator
that the back-up center legislation which was so hot ly contested in
the House in 1973 passed the House last year.

Senator, again we wish to thank you, the staff, members of the
committee, for all the work that you have done, and ask that you
continue to be our knights in shining armor, that you continue to
be our provonents and our advocates, and help us fight the very
good fight. We need legal services desperately.

Thank you.

Senator Nerson. Thank you very much. As to the Federal Register,
I don’t think anybody should be embarrassed by not being able to
understand the Federal Register. I've called up some agencies on
occasion when I couldn’t understand the Federal Register, and they
couldn’t explain to me what they wrote either.

Thank you very much for your very helpful testimony.

At this point I order printed all statements of those who could not
attend and other pertinent material submitted for the record.

[ The prepared statement of Mr. Veney and material referred to
follows:|




NATIONAL CLIENTS COUNCIL, INC.

 lable

BERNARD A. VENEY




235

Mr. Chairman, members of the Committee.

The National Clients Council very much appreciates your invitation to tesify on the
Legal Services Corporation Act and the changes needed in this enabling legislation. We
think that our testimony has particular relevance since we represent the low income
persons who are the consumers of legal services,

As always, when we testify before the Congress, we are faced with a dilemma of con-
siderable proportions. We appreciate the efforts which you have made to insure that low
income people have equal access to civil justice. We know that strong resistance had to
be overcome in order to establish an independent corporation. We presume that there
are still those in the Congress who question the efficacy of government funding of these
efforts on behalf of the poor. Thus, we are prone to exercise caution in our comments
for fear that we shall arouse our enemies or alienate our frineds.

Yet, the National Clients Council's Board of Directors and I feel a responsibility to our
membership. The Congress, all too seldom, has the opportunity to hear from low income
people. Thus, we feel compelled to speak with eandor and directness about the changes
which need to be made in PL 93-355.

There are three basic issues which we would like to address in this testimony. They are
accountability, the level of the appropriation and the present restrictions on
representation.

Accountability

The more than three hundred independent grantees of the Legal Services Corporation
could, for some purposes, be considered the world's largest law firm. It is the law firm
charged with the responsibility to represent more than twenty-nine million low income
people in this country. As is true for any firm, these grantees must be accountable to
those they serve even though the noor do.not diceetly pay for the services received.
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The issue of accountability is being addressed at the local level. With some minor
exceptions, the Corporation's regulation on the governing bodies of local programs is
being implemented. We might point out that in some areas there is less than full blown
enthusiasm about now being forced to comply with astructure which some avoided all
the years they were under OEO supervision. The Corporation, through its regulation,
requires that at leést 0% of the governing body be attorneys admitted to practice in
the area covered by the project. This has insured that local programs have, at the
poliey making level, persons who are throughly familiar with the practice of law in the
local community; individuals who are aware of the requirements of the Code of
Professional Resonsibility; and who are capable of setting policies which, while not
interferring in the work of the individual attorney nor reflecting upon his/her
professional judgement, will insure that the program goes about its business in a manner
onsistent with the highest quality of lawyering. Further, the Corporation's regulation
requires that at least one-third of the governing body be composed of eligible clients or
representatives chosen by the client community. The presence of these low income
policy makers insures that the program, on an on-going basis, has direct information on
the needs of the community as well as a mechanism for self-evaluation. The eombined
client/attorney makeup of the loeal governing body therefore insures accountability to
both the elient and the legal communities.

The same arrangement is needed at the national level and this is the moment in histroy
to accomplish that end. There is no need to tell the members of this committee about
the present composition of the Corporation's board. Many of you voted in July, 1575 not
to consider further nominees for that body unless cognizance was taken of the fact that
the directors are all male and all attorneys. In passing the current Act, the Congress

provided for the possibility of non-attorney membership by requiring that only a
majority of the body had to be attorneys. The client community is most anxious for you
to now more directly state your intentions with regard to the proper composition of the
Corporation's governing body.

We would ask that you amend Section 1004 (a) of the Act to provide that three eligible
clients be nnmed. to the governing body of the Corporation and that you also amend
Section 1007 (¢) to give the weight of the Congress to the existing Corporation
regulation.

Funding

The Legal Services Corporation is currently funded at the level of $125,000,000. The
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National Clients Couneil is asking this Congress to take the almost unprecedented step
of more than doubling the size of the program. We seek an authorization and an
appropriation for FY 78 of $265,000,000.

We do not make this request without full knowledge of the difficulty it raises in the
minds of the members of the Senate. You must view fiscal responsibility as one of your
most important functions. However, we think that sueh an appropriation |s both
responsible and warranted. We fear that the mere size of the requested increase may
cause some of you not to look behind the numbers to see the people in need who are the
reasons for such a bold request.

The current appropriation of the Legal Services Corporation leaves more than ten
million poor persons without access to legal services thirteen years after the program
was first implemented. As with any new program, there had to be an initial period to
determine if what was good in theory was sound in practice. The experiment should now
be considered over. Legal services, funded by the government, is an established,
workable and acceptable entity. It is time to move to full implementation and the
amount required to allow even minimum access is the $265,000,000 which we
recommend to you.

Others will provide you with the statistical doecumentation. We ean only plead that you
think of those millions of persons whose personal crisisses have a legal remedy but
which are not being addressed by the private bar,. These ecrisisses certainly can not be
resolved by nonexistent legal services programs. These crisisses can not be expected to
simply go away. The options of the poor are few. When faced with a major erisis the
poor have found legal services to be one of the few entities available to assist in
identifying alternative courses of action and providing the assistance needed. More
than ten million poor people are dependent upon you to make this resource available to
them for the first time.

Restrictions on Representation

The National Clients Couneil would like to see the 95th Congress require the Legal
Services Corporation to,

[}}mblish such procedures and take such other measures as may be
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necessary to assure that attorneys employed by the corporation and
attorneys puid. in whole or in part from funds provided by the
corporation carry out the same duties to their clients and enjoy the
same protection from intereference as if such an attorney was hired
directly by the client.

The critical line in our judgement is ". .. as if such an attorney was hired di.reétix by
the client.” This is not National Clients Council's language. These are your words as
contained in S. 1305 introduced in the 92nd Congress. That bill was cosponsored by you
Senator Nelson, by Senators Cranston, Kennedy and others who continue to serve in this
body. The bill was introduced by our current Vice-President.

It is also interesting to note that in that same bill you required the Corporation to
provide "...maximum utilization of the expertise and facilities of organizations
presently specializing in the delivery of legal services to the client community." We
strongly endorse continuation of that principle and support yet another one from 8. 1305
on which we commented earlier. That is,
[‘I‘:[he applicant will give assurances that the program will be
supervised by a policymaking board on which the members of the legal
profession constitute a majority and members of the client community
constitute at least one-third of the members of such board.

It is not difficult to understand why S.1305 did not become law. The political climate in
1971 certainly did not support a measure which provided for the unrestricted access of
low income people to counsel. Nor is it difficult to understand why the 93rd Congress
saw the introduction of 8. 2686. That bill was replete with restrictions on the activities
of legal services personnel and the forms of representation that they could provide.

You gentlemen know better that I the compromises which had to arrived at in order to
save legal services from total destruetion. You sat through the debates. You understood
well that many who opposed legal services had the ear of a President who, for reasons
not at all connected with poor people, needed to keep their good will.

The eclient community recognizes that more than two-thirds of the current members of

the Senate were serving during the 93rd Congress. We believe that some who opposed

legal services then, still do so now. However, we are acutely aware of the fact that the
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political enviornment has undergone a distinet change

There no longer exist the constant threat of a Presidential veto. In fact, the current
Administration has shown its support for legal services in its increased budget request
for the program at a time when it was holding the line on other social programs.
Further, the current Administration has demonstrated a commitment to changes in the
justice system in this country. It has set out to insure that competent representation is
provided to every citizen and that, in both the criminal and eivil areas, there is full
access to the system.

The American Bar Association, the National Bar Association and state and loecal bars
across the country have demonstrated their support for the concept of government
funded legal services. A prime example of this is to be found in North Carolina. There,
the state bar association established a Special Committee on Indigent Legal Services
Delivery Systems. This body conducted a two year study of the needs of low income
persons for representation. They found that pro=bono efforts were not meeting more
than a small fraction of the total need. Further, after examining the full range of
alternatives, this committee recommende, and the North Carolina Bar Association
accepted, findings that the most appropriate means to provide representation in eivil
matters for low income persons was a staff program funded by the Legal Services
Corporation,

The last two years have seen little controversy over the current method of delivering

legal services. I think that your contact with consituents reflects very little negative

reaction to local legal services programs. This is certainly a far ery from the situation
in 1973. ¢

The 94th Congress did not take any extensive action with regard to the Legal Services
Corporation. However, it is important, we believe, to remember that the House of
Representatives passed, by a vote of 256 to 143, HR 10799 which amended the Legal
Services Corporation Act to allow the Corporation to once again conduct research,
training and technical assistance activities itself or through grants and contracts. As
you will remember, in 1973 this was a most controversial poin.

Yes, we think that it is not an exaggeration to conelude that the climate has truly
changed.

The National Clients Couneil thinks that the Corporation's efforts have been highly

successful and that local programs are doing &n increasingly good job. You may
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answer is found in the citation from S. 1305, The poor of this country are still not being

afforded representation on the same basis as those who are able to pay. While this
continues we can not hold that the full purposes of the Legal Services Corporation have
been achieved.
The client community therefore ask that you consider removing the restrictions on the
matters for which we receive representation and the forms of representation which may
be undertaken . Specifically we ask:
That Section 1007 (a) (2) subparagraph (iv) be amended to delete
that portion which would make a prior refusal to accept an
employment situation a disqualifying factor. and that
subparagraph (v) be repealed.
That Section 1007 (a) (5) be repealed.
That Section 1007 (b) (1) be amended to allow legal services
attorneys to represent persons charged in state court with
eriminal offenses arising from a conflict with traditional rights to
hunt, fish and/or gather the fruits of the land.
That Section 1007 (b) (4) be repealed.
That Section 1007 (b) (5) be repealed.
That Section 1007 (b) (6) be repealed.
That Seetion 1007 (b) (7) be repealad..

That Section 1007 (b) (8) be repealed.

That Section 1007 (b) (9) be repealed.

Seotion 1007 (a)(2) (iv)and (¥

Section 1007{a)(2)(iv) i< an uneeded and unwarranted requireinant which maoy oreclude an
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an otherwise eligible person from receiving legal assistance. It is our belief that in far
too many instances poor people have been subject to arbitrary findings of failure to
accept employment. The eurrent statute requires that where such a finding exist, no
matter how long ago it took place or how questionable the eircumstances under which

sueh a finding was made, the local program declare an individual ineligible.

The Legal Services Corporation has established, as required by the Act, maximum
financial standards. The governing boards of loeal programs establish, within these
guidelines, such income limitations and such other criteria as may be appropriate for
that area. The local governing bodies are acutely aware of the limitations imposed by
the level of funding and the availability of personnel. They can and will safeguard
against abuse of the program by the "voluntarily poor”.

Similarly, subparagraph (v) should be repealed. The client community certainly wishes to
insure that the legal services program continue to serve only those persons and those
kinds of cases which are most pressing in their loeal eom munity. However, this Section
of the Act imposes a vague standard which has caused difficulty in many communities
as they attempt to develop priorities. For example, it may be that one of the major

problems of a particular community may be the failure of the local housing agency to

properly maintain its property. The residents therein may not infact be the persons in
that community "least able to afford legal assistance" but for this category these are
the persons unable to pay for legal assistance and who may be in dire need of
representation. The current language sets one group of poor people against another

due to a lack of funds.

The Corporation's regulations, Part 1620, require that each recipient organization set
priorities for the allocation of its resources and that the client community be involved
in this process. This amply insures that the program continue to devote its attention to

the true needs of low income persons.

Section 1007 (a) (5)

The current Act permits legislative representation of eligible clients. However, Section
1N07(a)(5) both in its language and in its breadth drastieally infringes upon the needs of
low income people. In part, this section requires that all legislative representation be

condueted by "an attorney as an attorney." This language precludes the use of paralegal
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personnel who are fully capable of providing many forms of representation. All of the
legal serviees programs are limited in their resources and must maximize the capacities
of all of their personnel. Paralegals, under the supervision of an attorney, can and do

provide approoriate representation.

Further, as currently written, this Section requires that prior to undertaking legislative
actions, there be an eligible client, We at the National Clients Couneil believe that this
is too restrictive and bars poor people from using a most valauble skill. A skill usually
possessed only by members of the legal profession.

We gn.:_wt want to see individual staff personnel lobbying on issues they find attractive.
There are already far too many outside of the legal services community who feel that
they know what is best for poor people and who act with no accountability to, or control
by, the poor.

However, we do feel that local program boards should have the capacity to determine
that an appropriate means of implementing a priority is through legislative advocacy.
This would allow correction of existing situations and provide programs with the ability

to pursue legislation in order to prevent a future damage to the poverty community.

Here again, we feel that there should be reliance on the combined client/attorney local
governing body and its grasp of the local situation.

Seetion 1007 (b) (1)

The change which we seek in Seetion 1007 (b) (1) may seem minor to the casual observer.
However, when one examines the problems of Native Americans, Hawaiians and
Alaskans, one soon recognizes that private counsel is seldom disposed to represent them
in matters which impaet upon old treaty rights and/or traditional modes of subsistence.
Most often, private attorneys are impacted by peer preasure or are not sufficiently
knowlegable in such matters to provide representation. It is true that sueh attorneys

eould prepare themselves to provide represenation but it is not remunerative for them

to do so since the cost of such cases, which often requires testimony by expert

witnesses, detracts from the desirability of undertaking representation. Even where this
not the ecase, there is little trust in the Native American communities for the
traditional bar, Legal services programs have established a relationship with these
communities and beyond that, even when the attorney is not a member of the tribe or
culture, the programwhich employs him/her is under the control of peers of the person
requiring representation. The same can not be said for private firms in most of the

arens under consideration.
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Therefore, it is highly desirable that when a Native American is charged with a
violation of what may one day be construed to be a basic constitutional right peculiar to
them as a class, and where that violation is being tried in a state court, we believe that
legal services attorneys should be permited to represent the individual if he/she is
otherwise eligible. Again, the resources which could be devoted to such representation
should be a matter of local determination but the possibility for inelusion should be
allowed to exist.

It should be noted that while client communities on the whole have serious questions
about the representation being provided in many jurisdietion in eriminal matters there is
a consensus that the Legal Services Corporation should not be the vehicle to correct
this problem.

Section 1007 (b) (4)

The representation of juveniles is, in many communities, a matter of the highest
priority. The Act currently provides for representation with parental consent and in
other special circumstances. We see no reason why this restrictive language should be a
part of the Act. Loeal governing bodies should be free to determine that this is a
priority area for that community and attorneys should be free to undertake
representation of eligible persons. The Act, as written, applies middle class values to
the conditions under which many poor chidren live. Often, there has been no official
guardianship established where the parents are absent. In such a situation, a juvenile
who wished to question suspension from school or who seeks representation in other
matters might well have to be denied the assistance of the program.

We suspect that this section was written against a backdrop of adolescent rebellion
common in the late sixties by middle elass ehildren. This has never been true in the
poverty community to any meaningful degreee and is not generral true today in the
society as a whole, Clearly, this section restriets the activities of programs from
providing needed services while it protects against almost nothing of real concern to
low income people.

Section 1007 (b).(6)

This section of the Aet contains the best example of the kind of "chilling effect” upon
the client/attorney relationship. There is no desire on the part of the client community
to have legal services attorneys be the focal point of organizing efforts. The leadership
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of poor people's organization rightly belongs in the hands of the poor. Yet, because of
the limited experience which many poor people have in organizing, expertise is needed
to properly develop self-help groups and it is often imperative that the attorney be free
to partic e. The key word is participate. This participation, while it may be short or
long term, is most eritical at the early developmental stages. Experience has shown that
once an organization has been properly started poor people have the capability of
earrying on the on-going functioning but legal counsel during the startup period is often

erucial.

The language of this section has caused programs to avoided the development of buying
clubs, eredit unions, and even in some areas rent strikes and other legitmate gathering

toghether of poor people to accomplish legal redress and/or improvement in their lives.

It is our belief that this section should be repealed or seriously modified to protect
against absues, whatever they may be seen to be, while providing postivie
encouragement for attorneys to carry out theprovisions of the Code of Professional

Responsibility.

Section (b) (7)

The issue of school desegragation is still one which ineites much passion in this country
We would be naive to believe that an attempt to repeal this seetion would not face
opposition. However, we think that it is a matter of importance to a signifieant portion
of the client community. Therefore we feel that legal services programs, consistent
with the priorities established by their governing bodies should be able to undertake

representation in desegregation matters.

In listening to Congressional discussions of this issue, desegregation all too often seems
to be linked with busing. This is simply not true. Communities seek representation for
matters relating to school desegregation which do not depend on moving children from

one neighborhood to another.

ion_1007 (b) (8) This is another area where emotional reaction can be expecte. A
e s T AT e 2 S
freat r r members of the National Clients Couneil have strong perscnal reservations

about nbortions. We do know that it is the poor wSection 1007 (b) (8) ho most often

must accept denial of services while those who can afford to pay are free to seek these
s elsewhere. Therefore, as long as there is the Constitutional right to
abortions, we hold that the Legal Services Corporation Act is not the place [or the

Congress to deal with the issie. To do so establishes the poor as a group who can not

vindicate rizhts given to others in this society.
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WASHINGTON OFFICE
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April 22, 1977

Honorable Gaylord Nelson
United States Senate
Washington, DC 20510

Dear Senator Nelson:

We appreciate your letter of April 18 in which you invite us to testify
on the Legal Services Corporation authorizing legislation at the hearing on
April 26,

Unfortunately, we have scheduled here in the city a three day National
Affairs Conference of a number of our State Farm Bureau leaders from across
the nation; and it will not be possible for us to appear and testify in person.
However, we have prepared a somewhat detailed statement which we will deliver
to your Subcommittee to be a part of the hearing record.

We hope that your subcommittee will give increased oversight to this
particular program since it is an independent agency and is responsible
soley to the Congress, There have been too many instances in the past
where well-intentioned programs to help disadvantaged people have gotten
out of control and have gone astray. We would hope the Legal Services
program would not be allowed to follow this pattern.

{'&ﬁccrnly‘j -~

T o A ,all%

o

/ han C. Datt, Director
Jashington Office




*FARM BUREAUx*

**the nation’s largest general farm organization*

STATEMENT OF THE AMERICAN FARM BUREAU FEDFERATION
TO THE SUBCOMMITTIEE ON EMPLOYMENT, POVERTY AND MLCRATORY LABOR
SENATE COMMITTEE ON HUMAN RESOURCES
RE: LEGAL SERVICES CORPOWA1

April 26, 1977

Washingion Office—4295 - 13th Street, NW, Washingten, DC 20004. Phone—202-638-6315
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#e anpreciate the opoortunity to present the views
of the Farp Buresu with rezerd to the Leeal Services
Corporation.

For the record, Farn 3ureau is the larsest eeneral farm
orranization in the Jnited States with a mesbershinp of
pore than 2.6 million families in 49 states and Puerto
Rico. It is 2 voluntary nonrsovernmental or nization,
representing farsers who oroduce wirtuelly every aericul-
tural cosrodity that is oroduced on a comamercial basis
in this country.

At the recent annual 2eetine of the Aae
Fureau federation, tne votine deleeates of )
State Farer Burezus acopted the followine policy rel
the Lezal Services Corporation:

“We believe that it was the intent of Coneress
that the new Leeal Services Corvoration would he
set up end adninistered in such a meaner as to offer
a reasonable eaveriment ia vrovidine lesal services
to the nocor.

“Develonnents si the creation of the new
Corporation cause considerabl concern. Ve bhelieve
the makeur of tne 3oard 13 ectors leans too
heavily on the siie of those who would use the
Corporation for thke purpose of broad leral reforn
as #ell as political and social action.

“"Ve oppose leecislation to amend the Act to
restore contracts with the so-called “baczup
centers,” since these eroups have heen larpely
restonsible for the s02ial and volitical activity
of this oroeram in the past.

The directors, leaders, and staff of the
Corvoration should be avare tne e new proeram
is heings closely watched bty Fe Fureau rnd other
seegments of tne public. We wi not hestitate to
recommend revneal of the Act | 1# New prosFran
is 2llowed to dezenerate into the saue xind of
sociel end political enrineerine that characterized
its predecessor proerans,’

Tne aericultural coomunity does not guestiocn the princiole
that every citizen, resardless of his economic situation, should
have full access to the courts 2nd conretent leral service
and representetion. 1iio4 best Lo assure such service anag
representation is the nuestion.
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Anendments Recommended by the Corvoration

Accorédine to the Lezal Services Corporation lews, iHarch-
April 1977 edition, the Corporation has proposed a number of
amendments to the Act to clarify practices and remove restric-
tions in the Act iwposed earlier. she hHouse snubcommittee is re-
vorted to nave accepted several of these liberalizine mmend-
ments, includins (1) erceptions to rrokibitions on enterine
criainal proceedines; (2) a provision statine that comnliance
with the Act end reeuletions shall be “conclusivelv presumed’
in any proceedine in which en individual is represented ty an
employee of a recivient: (3) eliminatioa of the restrictions on
personal noliticel activities of steff attornmeys; (4) eliminetion
of nrohibitions on representation in school desesresation and
selective services 2ress: (5) allowine the exvenditure of unm to 1C
percent of the Corvoration’s avpropriated funéds for zrants or con-
tracts for research, trainine, technicel assistance, and clearine-
house activities: (£) elimination of the restrictions on the use of
private funds: (7) modification of the prohibition on abortion
coses; (B) elimination of restrictions on juvenile representation;
(9) clarification of the restrictions on orgarizineg ectivities;
(16) “clarificetion” of the circuastences in which leeislative
representation nay bte £llowed; and (11) 2 20difion on deternination
of elieibility to eliminate the current vrovision mekinz prior deter-
mination of a notentiel client’s refusel to Jork anm lute
disqualifyine factor.

These proposed changes in the Act disturd us ereatly. In
the lone process of passine the Act, the Coneress aereed unon
certain restrictions and prohibitions on the suthority and oper-
ations of the Corporation tc insure ageinst abuses that hed
developed in the CZC proeram. It is now clear to us, based on
the chanees thet have been reconmended by the Corporation, thet
there is every intention of removing and modifvine as many of
these restrictions and orohibitions as vossible. We are confi-
dent that if the extensive chanees proposed by the Corvoration
are agreed to the lezal services oroeram will revert to its old
vays and will tecone increasinsly controversial, 4de urze this
coumittee to rejiect these oroposed chanees in the Act.

Corvoration”s Annvuel Report

e hove tkat every menber of this Soapittee and every
member of Coneress will read and study the annual report
of the Corporation for Fiscel Year 1J76--botn for vhat
it contains and what it omits.

The revort noints to the "facts” that the federal eovern-
rent clessifies some 23 2illion people as havine incomes below
the poverty lire end that the Jorporation is frustrated in
beine 2ble to tvrovide services to less than 15 vercent of
thea, leavine 15.7 million without effective access to legal
essistance. The Corvora*ion now employs some Z2,3C0 ettorneys
end & thousand parmlersals.

Recently the Coneressional budeet Cffice revorted soae
fresh analyses of the federel definition of povertwy. Uslne
the same standerd es the Eureau of the Jensus, CBO concluded
that only abtout nine million peonle are actaally below the
poverty line, when all of the income-transfer vorozrams




avallable to the poor are teken into consideration. These
ororrams include ¥edicald, Medicere, food stamos, housing
subsidies, and other "in kind~ benefits worth about 34C tillion
8 year.

¥e sueeest that the Sorporation, this Committee, and
the Coneress as s whole zive the CRO study close scrutiny
and that tne Corporation zo back to its drawine boards in
¢evisine its rules of elieibility. fThe Averican oublic wants
to be senerous to those truly in need, but it does not want
to be bilked ty the poverty community and the egrowing
btureaucracy that feeas uvon it.

¥ierant Farmwor¥kers

The Corvoration’s annusl report states that it is financing
some Z58 leeal services vroerams in S2€ offices; and that ten
of them, with 2 corbined badeet of SHE7,0CC, specizlize in
servine rierant WOrKers. In addition, many of the other
arenclies in several states such as California, Yew Jersey, x
“ichigan, 2né Fassecnusetts sre nrovidine services to mieprants.
One of the backur centers =- %ierant Leeal Action Prograr,
dsshineton, D.C. -- is fundec at $407,000. Je estipate thet more
than $2 willien is teine spent each yeer to provide lesal
services to misrant farmworkers.

we do not deny that many mierant farc<orkers Dave need
for publicly funded lezal services. lowever, it 1s time that
the Corvoration, this committee, and the Conzress take a loox
at the facts reecardine oierent farmworkers.

Accordine to tre most reliehle information availatle,
8 report entitled "The dired 7arm Jorxine Force of 1975 (Aesri~
cul tural Economiec levort lo. 355, published by the Tconomic
Research Service, 1.5. Department of Aericulture), there were
sore 2.6 nillion versons 14 vears of ace and over who éid
hired farowork durine 1975. Sone &C percent of these workers
were under 25 years of aee: 54 percent, mostly students, were
not in the farm labor force most of the year; 1€ percent did
nonfarm work ®s their principal occuvation; 45 percent worked
on farms less than P35 days a year; 72 percent worked between
25 and 149 devs: 2 vercent worked between 15C and 249 days:
79 percent lived in off-farn places; and 41 vercent had nonfarnm
Jobs at some time durinz the year,

The USTHA revort indicates that only 188,CCC, or aboul
seven vercent of the total hired fara worcinz force, Were
mierant ferrworkers.

About & yvear aro, we wrote & letter to the “ierant Lesal
Action Proersam, whicn publishes "Eartnbound. Volume 5,
No. 3, of thet outlicetion included an article headec "The
Figrant in Azserica. hkn editor”s note stated the article was
adopted from testirony oresented by Susnne Pierce, Tlorida
Rural Leeal Services, and fstie Gruenback, altorney, isrant
Leeal Action Proerem to the House Aericul ture Conmittee on
¥arch Z0, 1376,

The testimony states: “There are a2n estivated one
million mierants in the United States...




The purvose of our letter wes to inguire
source of that statistic. fe have not had the
of a reoly.

de cennot find in the report any fleures on
cierant ferocworkers «ere provided leeal services
poration durine 1375 nor any fizures on the total
of clients served.

Activities of Yjorant Services Proers

fe helieve a rood portion of the funés beinz exvended
supposedly to helv tnese mierant workers and their families
with needed legstl services is heine wasted or misaonnronmriated.
#e have received reports froam several states that pers

ployed by 2zencies funded by the Corporation a onenly

in activities to =support the oreanization of labor unions amone
such workers. These workers nave every rieht to orsanize
theaselves into urio if ey so desire, but we believe th
expenditure of oublic funds for such purposes is improver.

iew Jersey is & case e sone 30 years ag0, Prowers
in XNew Jersey set up end fine ¢ a proerap LO re 11t seascnal
farmworkers from Poerto iico 1 : nezotiated with the
Commonwealth of Fuerto fhis was a vpioneer voroeram and
this dav it is recoeaized as one of the test fara lebor recrn
ment proerams in tke country, with tne workers orotected ty =
negotiated contract that includes 200d wazes and renerols bene-
fits. The proprsm is carried on hy the Glassboro Service
Association, a member of Garden State Service Coooerative Asso-
ciation, which hes cperated in several lNortneast states.

For seversl years, these prower assoclations and their
t

individuel aegbers suffered harassaent by the lezal services
proere® as operated by the C(ffice of Econozic Cpvortunity in

New Jersey. Finelly, a judee in Atlantic City issued an order
that henceforth the legal ser encies were to seek settle-
ment of cleims or issues trnrod I tion 2nd adrinistrative
procedures before brineine such cases to ¢ r Since that time,
very little ¢éifficulty has teen eixperience s New

Jersey leeal services aeenc 3 However, erto Rico Leeal
Services (kierent Nivis

in Puerto Ricec aeeinst

eroders, rostlv involvins

contract violations, \

with no rulinrs in favo f the work

been found to have the cost

to the associations and to the =rowers

economic turden. vé suspect this i

of these lawsuits, since the = peietions

2 hinérance to unionization effort

effort to reduce the need for 1lit
vlaints or clei hy the W“orkers, 3

years aco agreed to include in the nesotiated contract
grievance procedure. Hepeated efforts to set Puerto
cervices to utilize this orocedure tefore filine lewsuits
been to no avail.

de are attachinz to this statement two
eit1ation in New Jersey which anpeared recent
Aericulture.




Durine the nessapge of th *zislation that cre
Corvoration f ored & pro " vould have
Corvoration to pay e leral and co *0stls where
win court cas e now feel more s 1 han ev
Act should be amended to provide for such ps nts,

this Coorittee to eive considera ] ) such & amendme

State Advisory Socuncils

P.L. 92~FE5 prevides for the ar
council in each state by the sOVerno:
to appoint such s council #ithin a
Corvoration {tself is eapowered to
report of the Corporation devotes
to the advisory courcils, stating
place in almost all states...

cfforts ty Ferm Bureau =eabers
out the names f the appointed t
eet in eontact with
that the Cornoration
sSeEpg
coniacted, s fe § e
taken seriously ¢t he Torporation bty several
The councils could serve as = mezns of broadening
the orozram and vrovidine a mean for 3. oublic

activities of the vroeram in the jariou states,

1
wWe see no evicence that the councils are servine an

Supmary

The Cornoration has recommen that its autho
be extended for three yesars d has requested a PFis

197 budeet of 7.1 millior onared Lo the curr
of $1<5 million.

de consider
cessive. Ve
Fiscal feer 1
ficiencies have 2ppeared in
unwise to sive it more than |
larly when the two-year study of alter ve
legal services to the poor has n been coznleted and
the Coneress.

In the reantipe,
oversiesht attention to
rurview of the erecutive brea
review excent tr this
Louse, 2né the lonecress

de ask that these couments he pade a part of the
of the nutlic heerines.
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STATEMENT BEFORE THE SENATE COMMITTEE
ON HUMAN RESOURCES, SUBCOMMITTEE ON
EMPLOYMENT, POVERTY AND MIGRATORY

LABOR, ON THE LEGAL SERVICES CORPORATION
REAUTHORIZATION BILL

california Rural Legal Assistance, Inc., on behalf of
itself and numerous other established programs, urges this
Subcommittee to set the authorization to the Legal Services
Corporation at levels sufficiently high to enable the LSC
to meet long-standing financial needs of all existing programs
in the country.

The Legal Services Corporation Act emphasizes the "need
to provide high quality legal assistance,” to support "adequate
legal counsel," to free legal services of political pressures
in order "to preserve its strength”, and to assure that legal
services maintain "the high standards of the legal profession.”
42 U.S.C. §2996(a) (2),(5) and (6). Congress mandated the
Corporation to fund programs in a manner which shall "insure
the maintenance of the highest guality of service and pro-
fessional standards. . . ." 42 U.5.C. §2996(f) (a) (1).

Program quality, however, repeatedly has been wounded by
budget freezes over the past six years. All programs in the
nation have suffered cutbacks in client services, offices,
staff and salaries resulting from stagnating budgets during

the inflationary spiral since 1970. Virtually every program

in the country needs at least an additional 10% to 20% funding

in order to recapture these past losses and maintain effective

representation of eligible clients.




R E
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The Corporation presently plans no general increase to

existing programs from its tentative FPiscal 1978 budget of
$217 million, other than a nominal cost of living increase for
the current year. Field programs would receive additional
monies during the next fiscal year in one of three ways: (1)
an across-the-board cost of living increase of 5.5%; (2) money
to entirely new programs in areas not previously served
("expansion"); and (3) money to certain existing programs based
upon a funding formula of providing up to $7.00 funding for
each poor person estimated to reside within a program's service
area ("equalization"). While all of these needs are urgent,
the Corporation's planned expenditures do not fully account for
other program needs which are equally serious.

One example will illustrate: Two legal services programs,
Program A and Program B, are identically staffed with
four staff attorneys and support personnel. Each program has
funding at $210,000. Program A is located in an area where
50,000 poor persons are believed to reside; Program B is
located in an area where 30,000 pPoor persons are believed to
reside. Each program serves approximately 2,000 clients yearly,
consistent with maximum caseload control ceilings (500 cases
per year per attorney) recommended by the National Legal Aid
and Defender Association. Each pProgram has resources

limiting it to service of only a fraction of all eligible
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eligible clients.
The correlation between a program's budget and

Juality advocacy is most apparent where low budgets mean

low attorney salaries which in turn mean high attorney turn-
over. Legal services pay scales were low in 1969. CRLA's
starting salary at that time was only 70% of that offered by
many private firms. In the intervening eight years the cost
of living has increased 70%, civil service pay 65%, while the
CRLA pay scale has stayed the same at the bottom of the scale
and declined slightly at the top end. The two increases the
Corporation has allowed existing programs have fallen short of
covering even the increases in non-attorney personnel ex-
penditures. By way of example, during the period 1969 to
1977 (excluding the Stockton office, and all backup and special
litigation units which were not part of CRLA for the full
time period) space costs have increased B87.3%. Consumable

supplies have increased 174.6%. Equipment leased and purchased

has increased 160.6%. The increase in the cost of living

understates the true increase in the cost of doing business.
Programs like CRLA have had to cut out and delay filling ex-
isting staff attorney slots just to make ends meet.

The result has been predictable. Turnover has soared
to the point where it has reached 36, 29 and 54% per year. By
contrast, turnover from 1967 to 1970 averaged only 22%, which

is still an unhealthy reflection of the fact that legal services
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salaries have never been comparable to other public sector
or private pay scales. Most recently CRLA has been losing
experienced personnel to other legal services programs who

have been able to upgrade their pay scales through equalization

*
or other funds. The zeal which a young attorney brings to a

legal services program is important but is no substitute for
the expertise, judgment and insights which attorneys gain

only with years of apprenticeship. When that point is reached
for a legal services attorney, however, he or she usually is
forced by financial necessity to turn to other areas of

public law.

CRLA's need to retain experienced attorneys is probably
greater than that of the average legal services program. For
one, CRLA encompasses 10 regional offices in rural areas of
the State with each office slotted for four attorneys and two
paralegals. At least one if not two experienced attorneys
must be present in each regional office to assure adequate
supervision of that office staff. Urban programs, by contrast,
have larger professional staffs and can safely increase the

ratio of supervising attorneys to other professionals. All
[ ]

CRLA wishes to continue its tradition of quality advocacy, having
argued 13 cases before the California Supreme Court in the past
six years and having won all 13. The cases include Carmona V.
california Division of Industrial Safety, 12 C.3d 303 (1975)
{prohibiting use of "short-handled hoe" in California agri-
culture); Gordon v. Justice Court, 12 C.3d 323 (1974) (invali-
dating lay judge system in state's rural justice courts) ;
Vasquez V. Superior Court, C.3d 800 (1971) (landmark class
action and holder in due course rulings); and Castro v. State,
2 C.3d 223 (1970) (invalidating English literacy requirement
for voting).
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of the regional offices of CRLA are located in relatively
remote agricultural areas of the San Joaquin Valley, the

Imperial Valley and the Salinas Valley. The hardships which

attend living in such isolated areas compound the difficulties
of retaining experienced attorneys in them.

Because of the preponderance of farm labor households
in CRLA's service population, quality legal representation
also demands recruitment and retention of staff attorneys
bilingual in Spanish and English. Minority recruitment
among legal services programs traditionally has fared badly
in the face of higher salaries from both the private and public
sectors. In 1973, CRLA embarked on an affirmative action
attorney hiring program which called for a total staff con-
taining 50% Spanish speaking attorneys and 50% women attorneys.
Despite intensive recruitment efforts in implementing the
plan, retention of experienced minority or women attorneys,

like others, has proved extremely difficult. At present the

number of minority and women attorneys in the program is

below 25% in each category.

The advent of the Brown Administration in California
in 1975 served further to drain CRLA of experienced staff.
Five former CRLA staff members have served in a director
capacity of state agencies in the Brown Administration.

They in turn look to the ranks of CRLA for meeting their own
personnel needs. Twenty five former CRLA attorneys have been

employed in the Brown Administration. Four other former




CRLA attorneys are now state court judges. Such statistics
demonstrate the existence of a large number of experienced
attorneys dedicated to public service drawn to state employ-
ment by salaries 50% higher than what CRLA can offer.

The Corporation has recognized the connection between

pay scales and turnover,and the need for stability, by requiring

all programs to conduct comparability studies for all classes
of employment. The Corporation tells programs that "Recipients
should review wages annually to insure that they remain as
competitive as possible with other agencies and organizations."
41 Fed.Reg. 50043. The Corporation, however, will not provide
programs with the additional money necessary to achieve salary
comparability.

Without more money, achieving salary comparability
would force CRLA to close two of its ten regional offices and
terminate numerous central office personnel. Thus, the
Corporation would close down offices of established programs
in order to open offices among new and inexperienced programs.
This result is far from efficient. We urge this Committee
to authorize amounts sufficient to enable the Corporation to
address the needs set forth herein.

Respectfully submitted,
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"BUDGET ANALYSIS
‘Austere’ Family

eeds $10,000

The same family living at a leve! aillowing some Juxuries
needs $23.750 a year, the department said in-its asnuak
analysis of hypothetical family budgels. . = > el

The costs were calculated for the fall of 1678 Compared-
to a year earlier, the income requirements roae 475, or
$241, for the austere budget, to $10,041; 8%, or $736, for
the moderate budget, and 6.6%, or $1,259, for the higher
budget in the previous year, :

By comparison, the size of such budgets a year earlier
Tose between 75 and 8.2%, and Lhe year before (hat such
annual costs increased beiween 12.4% and 14.2%. Last:
year's smaller increase reflected the slowing of inflatien.

The consumer price index, measuring the impact of in-
flation on consumers, inereased at a rale of 48% in 19762
7.2%in 1975 and 122% [ 1974. S & 58

LA e Dl e AN
The Department of Labor’s annual living for a hypothel=
{cal urban family consisting of a 38-year-old hushand em-
ployed full time; his wife; who ddes not work oulside the
home; a 13- year-old sest; and an 8- year-old daughter.
The couple are assumed lahave been married about 15
years and Lo be “settled in the community.”

The budgets are .ngt based on how families actually
spend their money but reflect assusmptions gbeul the man
ner of iving. . - -

The impact of rising prices of comporents_in family,
budgels vary betwsén tha three groups, reflepting differ-
ent living styles. - il - Lo s

For example, {ood-prices, which rose L7% for the low.
budget, account for a larger proportion of the latal budget
at that level. By comparison, food costs-for the moderale
and high budgets rose only 0.8% last year. -~

Rising housing costs had a bigger impact on Uhe moder-
ate and higher budgets in 1976, increasing 885 and 8.7%,
vespectively. That includes both rental housing and home
ownersmg. Homeowner costs alone rose by 10.3%.

In the lower budget, total housing costs, whieh include
only rental housing, increased by 5.8%.., = == = E

~

The increased cost of medical care was ameng the fast-
est rising items in all three budgets last year, climbing
9.5% in the low and moderale budgets and 9.6% in the
higher budget.

In line with last year's report, family budgels were
1owest in some cities in the South, and costs were 8.6% o
1967 higher in metropolitan areas than in nonmetropoli-
tan areas.

For low budgets, annual costs ranged from $83887 in
Austin, Tex,, to $11,104 in Boston and $16.492 in Anchor-
age, Alaska. The high-budget totals ranged from $20,628in
Austin to $29,657 in the metrapolitan area of New York
City and northeast New Jersey,

According to the Department of Labor’s analysis, the
hypothetical low-budget families live.in rental housing,
use puhlic transportation or drive used cars and do most of
their own cooking and washing.

AL the moderate level, families are assumed Lo have pur-
chased their own homes six years ago, drive a late-model
car, buy more meat at the market and dine out occasional-
1y. The higher budzet family buys a new car every four
years and can afford more household goods and services.

APPENDIX " B "




National Resource Center For .,
Consumers Of Leqal Services

Honorary Co-Ct

President

Vice President

Secrelary




. ntract.
determine how best

repeal of the Green Amendmen we would urge the

I of client representation b
Corporation boar (which presently
lawyers) and on local board

1007 (a) (5) {A), which would

ear before adminis-

1007 (a) (5) B an whi
organizati 5 to prov

eral, state, or

to Section 1066 (d) which would pre
jal services attorney

ticing

legal sn and the integrity of
legal services program.

you will let us know if there is any way we can assist

eMent
Director

Senator Nerson. That concludes the hearings. The record will re-
main open for one week for any statements for the record.

[The subcommittee adjourned at 11:07 a.m.]
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