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CONFLICT OF INTEREST LEGISLATION

THURSDAY, MAY 19, 1977

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,

Washington, D.C.
The committee met at 9:45 a.m., in room 5302, Dirksen Senate

Office Building, the Hon. William Proxmire (chairman of the com-
mittee), presiding.

Present: Senator Proxmire.

OPENING STATEMENT BY SENATOR PROXMIRE

The CHAIRMAN. The committee will come to order.
During the next 3 days of hearings, the committee will be consider-ing S. 695, a bill which I introduced with Senators Brooke, Bayh, and

others to curb conflict of interest situations. During these hearings, the
committee will hear testimony from Members of Congress and repre-
sentatives of the General Accounting Office, the executive branch and
private organizations.
This legislation would accomplish several important objectives in.

regard to conflict of interest in the area of procurement and contract-
ing. The bill's main feature is a 2-year restriction on employment by
any former procurement official with any company over which that
official had exercised significant procurement responsibility.
Another positive step is the extension of employment disclosure

requirements for officials leaving the Government to work for Govern-
ment contractors or coming to the Government from the employ of
Government contractors. Presently, only employees and former
employees of the Department of Defense and the National Aero-
nautics and Space Administration are subject to these disclosure
requirements.

Finally, the bill would establish a conflict of interest review board to
review the disclosure statements and to rule on possible confficts of
interest. This board would be authorized to advise individuals on the
applicability of this law. This will promote uniform and consistent
application of conflict of interest provisions throughout the Federal
Government. Membership on the board would be made up of the
Chairman of the Civil Service Commission, who would act as Chair-
man; the Attorney General of the United States; and the Comptroller
General of the United States. These are the three individuals within
the Federal Government who currently exercise authority for enforce-
ment or review of conflict of interest laws and regulations. During these

(1)
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hearings, we will hear testimony from representatives of all three
prospective review board members.
Recent examples of corruption and conflict of interest have per-

suaded many people both in and out of Government that new controls
are necessary to assure high standards of ethical conduct by Federal
employees. Public employment is a public trust. It must be treated as
such.

This bill is also an economy measure. Earlier this week the Senate
passed a $35 billion military procurement bill that will cost every
American family $700 this year. We know that a lot of these pro-
curement funds are being eaten up by cost overruns. And these cost
overruns can be traced in many cases to sweetheart deals between
Federal procurement officials and defense contractors.
But this bill is not an alternative to the one proposed by the Carter

administration and introduced by Senator Ftibicoff (see appendix
VI, page 253), they have different objectives and different effects.
I have reviewed the administration legislation. It will make a definite
contribution to conflict of interest legislation. I intend to add my
name as a cosponsor. I am enthusiastic about it.

Yet the two pieces of legislation are separate and distinct. They
deal with different aspects of the same problem. The administration
bill requires financial disclosure. S. 695 requires disclosure of past
and present employment with Government contractors. The adminis-
tration bill extends restrictions on all former Federal employees from
formal representation to informal contacts with their former agencies.
By contrast, S. 695 imposes tighter limits on the post-Government
activities of former procurement officials.
The administration bill would not have any significant effect on

the post-Government employment activities of retired military officers.
They form the largest group of former Federal procurement officers.
The so-called "civil selling law" already bars them for 3 years from
many of the activities that would be prohibited by the administration
bill.

Useful as the administration bill will be—and I'm sure it will be
useful—it would have a minimal effect on the procurement scandals
that have arisen in defense contracting. I support the administration
proposal. Yet S. 695 also merits careful and separate consideration.
I will be interested later in today's session to hear the remarks of
Dr. Campbell. He has been designated as the administration spokes-
man on the bill presently before this committee.
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S. 695

IN THE SENATE OF THE UNITED STATES

FEBRUARY 10 (legislative day. FEtutu.ktn• 1), 1977. 

Mr. PROXMIRE and Mr. BAYII (for themselves. Mr. BROOKE, Mr. BURDICK, Mr.
FORD, Mr. III:3trum:y, and Mr. METzExit.kt-m) introduced the following
bill; which was read twice and referred to the Committee on Governmental
Affairs

FEBRUARY 24 (legislative day, FEBIZUMIT 21), 1977

Referred jointly to the Committees on Banking, Housing, and Urban Affairs
and Governmental Affairs with instructions that if and when ordered
reported by either committee. the other committee have thirty calendar
days to.report or be deemed discharged from further consideration

A BILL
To amend the Defense Production Act of 1950, as amended.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That this Act may be cited as the "Defense Production Act

4 Amendments of 1977".

5 SEC. 2. Insert immediately after title VII the following

6 new title:

7 "TITLE VIII—CONDUCT OF GOVERNMENT

8 PERSONNEL

9 "Si. 801. (a) As used in this Act the term-

10 (1) 'contracting officer' means any employee of

11 the -United States, the independent agencies thereof,

-
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1 or the government of the District of Columbia who by

2 virtue of his position or appointment in accordance with

applicable agency regulations is authorized to solicit or

4 select sources of supply, or describe requirements for.

5 enter into, award, niodify. terniinate, administer, or make

6 determinations or findings with respect to, :111V contract,

7 or to otherwise exercise any part of such authority;

8 " (2) 'compensation' includes any payment, gift,

9 benefit, reward, favor, gratuity, or employment valued

10 in excess of ,‘,550 at prevailing market price;

" (3) 'contractor' is any person, partnership, col'-

12 poration or agency thereof other than the ITnited

13 States, the independent agencies thereof, pr the District

14 of Columbia, who offers, negotiates, agrees, or other-

15 contracts to supply the ITnited States, the hide-

pendent agencies thereof, or the District of Columbia,

17 with goods, services, or supplies, and any parent, sub-

18 sidiary, or affiliate thereof; and

19 " (4) 'P'°°'' ii contract' is any agreement by

20 which the United States, the independent agencies

21 thereof or the District of Columbia purchase, lease, or

22 otherwise engage in the acquisition of supplies, serv-

23 ices or other materiel, to include such agreements as:

24 orders for the procurement of services or supplies;

25 awards, notices of awards; contracts of fixed price, in-
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1 centive contracts, and cost and cost-plus-a-fixed-fee con-

2 tracts; contracts providing for the issuance of job. or-

3 ders, task orders, or task letters thereunder; letter con-

4 tracts and purchase orders; or any supplemental agree-

5 ment with respect. to any- of the foregoing.

6 " (b.). No contracting officer, while so employed, shall

7 accept compensation from any contractor without prior

8 written, permission of the standards of conduct counsellor

9 for his employing department or agency. Nothing in this:

10- subsection, shalt prohibit the acceptance of such compen-

11 sat 1011 as is specifically authorized by departmental or

12 agency directive or regulation.

13 " (c) No contracting officer who, during the last three

14 years of his employment by the United States Government,

15 engaged, officially or unofficially, in ditties of his office. in

16 regard. to any procurement contract shall accept compensa-

17 lion from any contractor receiving funds under such contract

18 for a period' of two years following his employment with the

19 United. States, the independent agencies thereof, or the Dis-

20 trict of Columbia.

21 " (d) No contracting officer who, during the last three

22 years of his employment by the United States Covernment,

23 engaged, officially or unofficially, in duties of his office in re-

24 gard to any procurement contract shall accept compensation

90-378 0 - 77 - 2
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1 from anremployment which was created, supported, or sub-

2 sidized by Federal revenues under such procurement contract

3 until the expiration of five years following such contracting

4 officer's termination of employment with the United States,

5 the independent agencies thereof, or the District of Columbia.

6 "(e) No contracting officer, while so employed, who

7 engaged, officially or unofficially, in duties of his office in

8 regard to any procurement contract shall own, possess or

9 control, directly or indirectly, jointly or severally, any stock,

10 stock option, or other like financial holding, in any contractor

11 who has been affected by such action. In any instance where

12 such contracting officer may be called on to deal in an official

13 capacity with a matter which would affect a contractor in

14 which he holds such financial interest, he shall promptly dis-

15 pose of such financial holding or formally disqualify himself

16 from any dealings in such matter. Written notice of such dis-

17 or disqualification shall be provided by such contracting

18 officer to the Conflict of Interest Review Board.

19 "(f) Whoever violates this section shall be guilty of a

20 felony, and shall be fined not more than $5,000 or impris-

21 oned for not more than one year, or both.

22 "(g) Whoever offers, tenders, or grants any compensa-

23 tion to any contracting officer, the acceptance of which would

24 result in a violation by such contractor of this section, shall

25 be guilty of a felony and shall be fined not more than

•
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1 $25,000 and imprisoned for not more than one year, or

2 both.

"Sc. 802. (a) There is established a Conflict of In-

4 terest Review Board, which shall review compliance by

5 contracting dicers with this Act. The Board shall consist

6 of the Chairman of the United States Civil Service Commis-

7 sion, who shall act as Chairman of the Board, the Attorney

8 General of the United States, and the Comptroller General

9 of the United States.

• " (b) The Board shall have the power to. appoint, fix

11 the compensation of, and remove an executive secretary and

12 three additional stall members without regard to chapter 51,

13 subchapters III and VI of chapter 53, and chapter 75 of

14 title 5, United States Code, and those provisions of such

15 title relating to the appointment in the competitive service.

1G The executive secretary and the three additional staff mem-

17 hers may be paid compensation at rates not to exceed the

18 rate prescribed for levels IV and V of the Federal Execu-

19 tive Salary Schedule, respectively.

20 "(r) The Board is not authorized to appoint or utilize

21 the services of advisory committees. or to employ c0115u1t-

22 ants foi• the fulfillment of its responsibilities. Nothing herein

23 shall prohibit the temporary employment of clerical assistants

24 or the solicitation or acceptance of advice front outside

25 parties.



-6

'7'

9

10

11

12

18

14

15

.16

17

18

19

20

21

22

23

24

25

6

"(4'.) All departments and agencies of the Government1

are authorized to cooperate with the Board and to furnish

information, appropriate personnel with ,or without 'Tim-3

4 burscumit, and such financial and other assistance as may he

5 agreed to between the Board and the department or agency

concerned.

" (c) (1) Any person who is offered compensation that

might place him in violation of subsection (c) or (d) of

section 801 of this. Act, prior to the acceptance of such

compensation, may apply to the Board for advice on the

applicability of this Act to such compensation. The Board is

authorized, upon such application, to review such proposed

compensation and to issue advisory opinions stating whether

snch compensation would result in a violation of the intent of

this Act: •Provided, That such action shall be accomplished

after— .

" (A ) appropriate notice is provided in the Federal

Register not less than ten working days before the Board

is to meet to consider such application

" (B) interested parties are permitted, upon wril ten

request, to present testimony relatimir to the issuance Of

such advisory opinion; and

" (C) time Board shall inform Congress, and pro \ ide

notice in the - Federal Eegister, within thirty days after

the issuance of any advisory opinion, describing—
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" (i) the 1111111C Of the applicant for such ad-

visor), opinion;

(ii) the contractor from \\ hich such applicant

intends to accept compensation;

"(iii) the duties of such applicant during the

last three years of his employment as a contracting

officer;

" (iv) any official responsibilities such appli-

cant exercised with regard to any procurement con-

tract in which an interest is or was retained by

the contractor which proposes to provide such

compensation ;

"(v) a description by a representative of the

contractor, based upon testimony delivered to the

Board, of the complete terms and conditions of the

proposed compensation, including any prospective

services that such applicant will perform out behalf

of the contractor; or

" (vi) a statement of the finding's -of fact and

opinion which led the lonrd to conclude that such

compensation would or would not offend the intent

of this Act.

"(2) The Board is authorized to issne a statement of

findings of fact and •opinion along with an adyisory opinion
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1 finding that the proposed compensation would not viola to

the intent of this Act if—

" (A.) the involvment of the applicant in a 1)rocure-

4 ment contract otherwise described in this Act was so

5 remote or inconsequential that it could have had no

6 significant effect on the procurement contract in

7 question;

8 " (B) the involvntent of the contractor in such pro-

9 curement contract was remote or inconsequential; or

10 "(C) the national interest requires that, the 1)10-

11 hibitions of this Act notwithstanding, such applicant

12 should be allowed to accept such compensation.

13 " (f) There shall be available to any person as a defense

14 in any criminal or civil case brought for violation of this

15 Act that-

16 (1) the Board was in unanimous agreement, as

17 expressed in a properly issued advisory opinion, that such

18 compensation would not violate the intent of this Act:

19 and

90 " (2) such person fully complied, without alteration,

21 with the understanding of circumstances as expressed by

92 the Board in its statement of findings of fact and advi-

23 sory opinion, and with any additional guidance or sug-

24 gestions proposed by the Board.

25 " (g) In furtherance of the duties and responsibilities

•
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9

1 described in this Act, the Board is authorized to require, by

2 subpena or otherwise (to be issued under the signature of

3 the Chairman, or, in his absence, another Board member

4 designated by him) the attendance of such witnesses and

5 the production of such books, papers, and documents as it

6 may require, and to administer such oaths, and to take such

7 testimony as it may deem necessary.

8 " (h) All such meetings to consider applications for

9 an advisory opinion on the applicability of section 801 of

10 this Act shall be open to the public, and a verbatim tran-

11 scription of all such meetings and all other deliberations of

12 the Board shall be available for public inspection during

13 regular working hours at the offices of the Board.

14 "(1) The Chairman of the Board is required to promptly

15 report to the Attorney General, and to provide such assist-

16 ance as May be required, whenever the Board shall learn

17 of an action which appears to involve a violation of this Act

18 or any other Federal law. The Attorney General shall report

19 to the Chairman of the Board and to the Congress on the

20 disposition of any such case.

21 " (j) The Chairman shall review all agency programs to

22 assure that all positions subject to the provisions of section

23 801 of this Act are identified, and that all person
s subject

24 to these provisions are provided adequate notice of such

25 prohibitions and restrictions.
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1 "(k) The Board is authorized to develop and promul-

2 gate appropriate regulations to implement this Act.

3 " (1 ) The Board shall repot to the Congress, on an

4 annual basis, its activities, deliberations, and investigations,

5 and shall recommend such legislative or regulatory actions

6 as it deems appropriate to promote high ethical standards

7 for Government employees.

8 "(m) There are authorized to be appropriated such

9 sums as may be necessary to carry out the purposes of this

10 Act.

11 "SEc. 803. (a) As used in this section-

12 " ( 1 ) the term 'former Government employee'

13 means any former employee of the United States, in-

14 eluding consultants or part-time employees, whose salary

15 rate at any time during the three-year period immedi-

16 ately preceding the termination of his last employment

17 with the United States was equal to or greater than

18 the minimum salary rate at such time for positions in

19 grade GS-13;

20 "(2) the term 'contracts awarded' includes the net

21 dollar amount of modifications to, and the exercise of

22 options under, such contracts excluding all transactions

23 amounting to less than $10,000 each;

24 "(3) the term 'agency' refers to any executive
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1 department or independent agency of the United States;

2 and

3 "(4) the term 'Government contractor' refers to

4 any entity receiving contract awards from a Govern-

5 ment agency, or any subsidiary, parent company, or af-

6 filiate thereof.

7 "(b) Under regulations prescribed by the head of each

8 agency-

9 " ( 1 ) any former Government employee who dur-

10 ing any fiscal year-

11 "(A) was employed by or served as a consult-

12 ant or otherwise to a Government contractor for

13 any period of time,

14 "(B) represented any Government contractor

15 at .any hearing, trial, appeal, or other action in

16 which the United States was a party and which

17 involved services and materials provided or to be

18 provided to the United States by such contractor,

19 or

20 "(0) represented any such contractor in any

21 transaction with the United States involving serv-

22 icos or materials provided or to be provided to the

23 United States by such contractor,

24 shall file with the Ch a: man of the Conflict of Interest



14

12

1 Review Board, in such form as the Chairman may pre-

2 scribe, not later than February 15 of the next succeeding

3 fiscal year, a report containing the following informa-

4 tion-

5 "(A) his name and address;

6 "(B) the name and address of the Government

7 contractor by whom he was employed or whom he

8 served as a consultant or otherwise;

9 "(C) the title of the position held by him with

10 the Government contractor;

11 "(D) a description of his duties and the work

12 performed by him for the Government contractor;

13 "(E) his grade, level, or salary rate while em-

14 ployed by the United States;

15 "(F) a description of his duties and the work

16 performed by him while on active duty or while em-

17 ployed by the United States during the three-year

18 period immediately preceding the termination of his

19 employment with the United States;

20 "(G) a description of any work performed by

21 him in connection with any United States Govern-

22 ment contract while employed by the United States,

if the Government contractor by whom he is em-

24 ployed is -providing substantial services or materials

25 for such contract, or is negotiating or bidding to pro-
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1 :vide substantial services or materials for such

2 contract.

3 " (8) the date on which his employment with

4 the United States was terminated, and the date on

5 which his employment, as an employee, consultant,

6 or otherwise with the Government contractor began

7 and, if no longer employed by such 0o-eminent

8 contractor, the date on which such employment

9 with such Government contractor terminated; and

10 "(9) such other pertinent information as the

11 Chairman of the Conflict of Interest Review Board

12 may require.

1:3 "(2) any employee of the United States, including

14 consultants or part-time employees, who was previously

15 employed by or served as a consultant or otherwise to

16 a Government contractor in any fiscal year, and whose

17 salary rate with the United States Government is equal

18 to or greater than the minimum salary rate for positions

19 in grade GS-13, shall file with the Chairman of the

20 Conflict of Interest 1Zeview Board, in such form and

21 manner and at such tunes as the Chairman may pre-

22 scribe, not later than February 15 of the next succeed-

23 ing fiscal year, a report containing the following infor-

24 mation-

25 " (A.) his name and address;
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" ) the title of his position with the United

States Government;

" (C) a description of his duties with the

United Slates;

" (D) the name and address of the Government

contractor by whom he was employed or .whom he

served as .a consultant or otherwise;

" (E.) the title of his position with such Gov-

ernment contractor;

" (F) a description of his duties and the work

performed by luiu for the Government contractor;

" (G) the date on which his employment as

a consultant or otherwise with such contractor ter-

minated and the date on which his employment as

a consultant or otherwise with -the United States

began; and

" (II) such other pertinent information as the

Chairman Of the Conflict of Interest Review Board

may require.

" ((') (I) No former Government employee shall be

required to file a report under this section for any fiscal

Year in which he was employed by .or served as a con-

sultant or otherwise to a Government contractor if the total

au iount. of con I ra-CtS .a warded to such contractor by the

agency by which he was formerly employed did not total
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1 at least $1,000,000 or 1 per contain ,of the total contract

2 awards made by such agency; and no -employee of the

3 United 'States shall be required to file a report under this

4 section for any year in which the contracts, awarded by

5 the agency by which he is employed .to the contractor by

'6 which he was formerly -employed, did not •total at least

7 $1,000,000 or 1. per centum of the total contract awards

8 made by such agency.

9 ".(2) No former Government employee shall be re-

10 (wired .to ,file a report under this section by any .fiscal year

11 on account of employment with or services performed for

12 the United States if such employment was terminated three

13 years or more prior to the beginning of such fiscal year;

14 and no employee of the United States shall be required to

15 file 11 report under this Section .011 account of employment

16 with or services performed for a Government contractor if

17 such employment was terminated or such services were

18 performed three years or more prior to the effective date

19 of his employment with the -United States.

20 ' (3) No former Covernment employee shall be re-

21 (mired to file a report tmder this section for any 'fiscal year

:22 :during which he was employed by or served as a. consult-

23 ant or otherwise to a Government contractor at a salary

24 tate .of less than $20,000 per year; and no employee of.

•25 the 'United States, including consultants or part-time em-
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1 ployees, 'shall be required to file a report under this see-

2 Lion if, during his prior employment with a Government

contractor, his salary rate did not exceed $20,000 per year.

4 " (d) (1) The Chairman of the Conflict of Interest

5 Review Board shall, not later than March 31 of each year,

6 file with the President of the Senate and the Speaker of

7 the House of Representatives a report containing a list of

the names of persons who have filed reports with him for

the preceding fiscal year pursuant to subsections (b) (1)

10 and (b) (2) of this section. The Chairman shall include

11 after each name so much information as he deems appro-

12 priate and shall list the names of such persons under the

13 Govermnent contractor for whom they worked or for whom

14 they performed services.

15 "(2) The Chairman of the Conflict of Interest Re-

16 view Board shall review each report filed with him for the

17 preceding fiscal year pursuant to subsections (b) (1) and

18 (b) (2) of this section, and shall report not later than

19 March 3 I of each year, to the President of the Sena te and

20 the Speaker of the House of Representatives, on the dis-

21 position of any instances which appear to involve a viola-

22 tion of section 801 of this Act or any other provisions of

23 Federal law.

24 "(3) The Chairman of the Conflict of Interest Re-

25 view Board shall review and approve plans developed by
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19

17

i. the head of each agency to assure that procedures are

developed which assure that each person subject to the

reporting requirement of subsection (b) (1) and (b) (2)

4 of this section is made aware of these requirements.

5 " (4) The Chairman of the Conflict of Interest Review

6 Board shall undertake fl continuous review to determine that

7 all persons subject to the reporting, requirement of subsections

S (b) (1) and (b) (2) of this section are in compliance with

9 these requirements, and shall report not later than March 31

10 of each year, to the President of the Senate and the Speaker

11 of the House of Representatives, on his efforts to assure corn-

1' pliance with these reporting requirements.

13 " (e) Any former Government employee whose em-

14 with or services for a Government contractor ter-

15 • minated during any fiscal year shall be required to file a

16 report piosuant to subsection (b) (1) of this section for

17 such year if he would otherwise be required to file under this

18 section; and any person whose employment with or services

19 to the United States terminated during any fiscal year shall

20 be required to file a report pursuant to subsection (b) (2) of

21 this section for such year if he would otherwise be required

22 to file under this section.

23 " (f) The Chairman of the Conflict of Interest Review

24 Board shall maintain a file containing the information filed

25 with him pursuant to subsections (b) (1) and (b) (2) of
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Is

1 this section and such file shall be open for public inspection

2 at all times during the regular workday.

3 (g) Any person who fails to comply with the filing

4 requirements of this section shall be guilty of a misdemeanor

5 and shall, upon conviction thereof, be punished by not more

6 than six months in prison or a fine of not more than $1.000,

7 or both.

8 " (,h) No person shall be required to file a report par-

9 suant to this section for any fiscal year prior to the fiscal

10 year 1977.".

A



Our first witness is Hon. Charles Bennett, Representative from the
third district of Florida. It's appropriate that Congressman Bennett
should lead off these hearings. Congressman Bennett has been one of
the most consistent and articulate advocates of high standards of
ethical conduct throughout the Federal Government. He was the
author of the original Code of Ethics for the House of Representatives.
He has for many years introduced legislation regarding this subject.
His proposals in the House of Representatives appear to have come
before their time because the committees responsible for considering
his proposals have failed to take them into account. Had Congressman
Bennett's proposals been adopted when first proposed, I beheve that
the unfortunate patterns of influence would have not have been a
problem and I believe that the proposals of Congressman Bennett
would have saved literally hundreds and hundreds, perhaps billions
of dollars of the taxpayers' money.

Last summer when I asked the staff of the Joint Committee on
Defense Production to assist the Banking Committee in developing a
comprehensive approach to procurement related prohibitions, my first
directive to them was they contact Congressman Bennett's office
and seek his advice and assistance. Both personally and through
his staff he gave invaluable assistance in the preparation of this
legislation. His personal comments on early proposals were perhaps
the most helpful comments received from any source.
Congressman Bennett, I would like to welcome you to this side of

Capitol Hill. I am most anxious to hear your testimony.

STATEMENT OF HON. CHARLES E. BENNETT, U.S. HOUSE OF REPRE-
SENTATIVES, THIRD DISTRICT OF THE STATE OF FLORIDA

Mr. BENNETT. Thank you, Senator, and I must say your own leader-
ship for our country in trying to eliminate waste and see to it things
are properly done has been a constant inspiration to me and I think
to the whole country.
I appreciate the opportunity to appear before this distinguished

committee and I want to congratulate you on your untiring effort
in behalf of conflict of interest legislation.
[Complete statement follows:]

PREPARED STATEMENT OF HON. CHARLES E. BENNETT, U.S. REPRESENTATIVE
FROM FLORIDA

Mr. Chairman, I appreciate the opportunity to appear before this distinguished
committee and I want to congratulate you on your untiring effort in behalf of
conflict of interest legislation. You have fought a long battle in the Senate, as I
have in the House, for the enactment of meaningful and effective conflict of
interest laws, and I am hopeful that the current effort will lead to passage of the
important legislation we are discussing today.
I strongly support S. 695, which is identical to H.R. 3222, introduced by myself

and others, the bill which I introduced in the House. This legislation would amend
the Defense Production Act of 1950 to halt a subtle type of conflict of interest
that has plagued the Federal government for many years. The bill would prohibit
any former Federal employee who participated in a contract formulation from
employment with anyone who has a direct interest in the contract, for a period of
two years. The prohibition would be extended to five years in a case in which
the job sought by the former Federal employee was created, supported, or sub-
sidized by federal revenues under a procurement contract in which he had
participated.
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This legislation is similar to a bill I first introduced in 1951, and during the 94th
Congress 47 Members of the House cosponsored my conflict of interest bill. Mr.
Reuss, Mr. Moorhead and Mr. Mitchell of Maryland joined with me in intro-
ducing H.R. 3222 in February and a number of other Members have contacted
me about their interest in cosponsoring the legislation. I plan to reintroduce the
bill later this month and I expect a good percentage of the House to join in co..
sponsoring this needed legislation.
The bill is divided into three main sections. The first section addresses the pro-

hibitions on post-government employment. No former Federal employee, who
participated in a procurement contract during his last three years of government
employment would be permitted to accept employment or compensation from a
contractor involved in that contract, for a period of two years. The employment
prohibition extends to five years if the job in question is directly funded by a
contract in which the employee participated while working for the government.
Former employees who violate the employment prohibitions established in this

section would be subject to a maximum fine of $5,000 and/or a maximum prison
sentence of one year. Anyone employing such a person in violation of this section
would be subject to a maximum fine of $25,000 and/or a maximum prison sentence
of one year. I believe the prohibitions in this section will greatly curtail the inci-
dence of post-employment conflict of interest situations for former Federal
employees.
The second section would establish a 3-member Conflict of Interest Review

Board. The Chairman of the Civil Service Commission would serve as chairman
of the Board with the Attorney General and the Comptroller General serving as
members. This Board would provide a central coordinating authority in the
Executive Branch to provide for consistent application of the law throughout the
Federal government. In addition, the Board would issue advisory opinions to
individuals who are not sure whether they fall under the prohibitions in this
legislation.
The third section establishes reporting requirements for former Federal em-

ployees accepting employment with companies having contracts with their former
agency and for persons leaving private contracting agencies to work for the
government. This provision is similar to disclosure requirements already in effect
for NASA and Defense Department personnel.

It should be stressed that this legislation does not prohibit all private employ-
ment for contracting officers and employees leaving the government. The pro-
hibitions apply in those particular cases where the employee wants to go to work
for a company with a direct interest in a contract in which that employee par-
ticipated. The employee would not be barred from taking employment with other
companies in the same industry.
I certainly do not believe that all Federal contracting officers fall prey to this

type of conflict of interest. But these employees surely realize that contract
decisions they make for the government today could lead to lucrative employ-
ment with the contracting company tomorrow. For some, this temptation may be
too great to bear. The purpose of this legislation is to remove that temptation and
thereby eliminate the possibility of conflict of interest situations occurring.
The need for legislation to deal with this kind of conflict of interest has long

been apparent. In 1956, a report on the inquiry into aircraft production costs and
profits stated:
"The presence of retired military personnel on payrolls, fresh from the 'opposite

side of the desk' creates a doubtful atmosphere . . . companies whose business is
so closely interwoven with the military establishment ought to lean over back-
ward so that no suggestion of favoritism, influence or 'old school tie' could be
read into their conduct."
In 1960, the New York City Bar Association issued an excellent report entitled

"Conflict of Interest and Federal Service" in which it said:
"Interviews revealed a substantial body of opinion that government employees

who anticipate leaving their agency someday are put under an inevitable pressure
to impress favorably private concerns with which they officially deal."

This report helped prod Congress to enact a Federal conflict of interest law in
1962, but time has shown us that stronger legislation is needed. For example,
in 1970 the Fitzhugh Commission provided documented evidence that anticipa-
tion of a lucrative job can have a significant effect on a government procurement
official's decisions.
In 1975, the Council on Economic Priorities released a report providing evidence

that many former Defense Department employees have gone to work for military
contractors after playing an active part in negotiating defense contracts with
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those same contractors. It was reported that 27 percent of the employees who
left the Defense Department to take positions with military contractors were
working in conflict of interest situations.
The need is clear and the time for action is now. President Carter showed his

interest in the subject earlier this year by requiring pledges from his top level
appointees that they will steer clear of possible conflict of interest situations in
their post-government employment. In addition, the President included post-
employment restrictions in "The Ethics in Government Act of 1977" which he
sent to Congress earlier this month.
Under existing law, a federal official may not, for a period of one year after

leaving the government, make any formal appearance on behalf of a private
party regarding a matter formerly under his official responsibility. The President's
bill would extend the prohibition period from one year to two and would include
informal as well as formal contacts. The President's bill is a step in the right direc-
tion, but it does not address the bigger problem of former Federal procurement
officials accepting jobs with private contractors immediately after leaving govern-
ment service. S. 695 deals squarely with this pressing problem.
In the wake of recent government scandals, the American people are yearning

for a strong indication that they are governed by good and honest men and women
who put government service before private gain. There has never been a better
climate for ethical reform, and I urge the committee to take advantage of this
climate and pass this long overdue conflict of interest legislation.

The CHAIRMAN. Thank you very, very much, Congressman Ben-
nett, for an excellent statement. We very much appreciate it.
I have a series of questions I'd like to ask you. First, what about

civilians who come to Government agencies and from industry and
plan to return to industry after Federal service? In your view, would
this bill permit that?
Mr. BENNETT. I imagine he would be forbidden to return if he had

exercised any procurement responsibility over his former employer's
program.
The CHAIRMAN. What would such an individual have to do to

ensure that he could return to a former employer after his stint as a
civil servant? I'm talking about a situation where somebody has
worked for a particular firm and he wants to serve the Government.
They need his skill and ability and experience. He wants to go back
to his firm. After all, he's made a career with that firm and if he can't
go back he probably won't come to work for the Federal Government
and we lose a valuable possible civil servant.
Mr. BENNETT. I certainly have seen many instances of this, par-

ticularly in the high level of people in the secretarial positions, in the
secretaries of various departments, and I agree with you that the
problem is real because some of these departments require leadership
that should be based on experience and therefore the problems are
apparent. He would probably be permitted to return if he had taken

ir no action affecting that company's procurement. He could probably
accomplish this by disqualifying himself from any decisions affecting
that company.
The CHAIRMAN. Isn't it true, however, that current Federal law

requires an individual to disqualify himself from any decisions af-
fecting a company that he plans to work for?
Mr. BENNETT. Yes; I believe that is correct. He must disqualify

himself if he holds an interest in the company, if he's negotiating for
employment, or if he's accepted a job offer.
The CHAIRMAN. Well, S. 695, the bill that you're the principal

author of in the House and I'm the author of in the Senate, would
probably have little effect on the Government's efforts to recruit
individuals since by disqualifying themselves, which they are already



24

required to do, they could assure that they would be allowed to return
to private industry. Is that right?
Mr. BENNETT. That's correct, although I believe the official would

have to demonstrate to the Review Board that he had truly dis-
qualified himself of all matters affecting the company.
The CHAIRMAN. Now there are just a couple more matters I'd like

to ask your judgment on briefly.
This bill requires that a Commission be set up, including the chair-

manship by the Chairman of the Civil Service Commission. The
Comptroller General would be a member and the Attorney General
would be a member. Now the argument might be made that these are
very busy men, full time and then some in their other work. Would
they be able to give this Ethics Commission the kind of time and
attention that they should to make it effective?
Mr. BENNETT. I believe they would. There already is, without

statutory authority, a division or some personnel in the Civil Service
Commission that does work on ethical matters and in the current
Congress I'm sure that's going to be made statutory. I have forgotten
what the bill is in, but it's in a bill to give some statutory foundation
for that.
That person, or small group of persons, could certainly adequately

advise the Civil Service Commission head of the proper procedures
to follow and I would think that unless there were some logical input
from the other two that this would probably be the leading type of
authority that would be taken because I think it would be the only
institutionalized group in the Federal service that can do that.
The CHAIRMAN. Now as one final question I'd like to ask, the con-

tention is made that the administration's bill would be adequate and
it would not be necessary for us to pass this additional legislation
which would prohibit employment for 2 years with a firm with whom
the official had been dealing in any of the 3 preceding years as a
procurement official. They say that's unnecessary because the admin-
istration's bill would continue for the lifetime prohibition against
acting as an agent or attorney or otherwise representing any person
before an agency in any matter in which the employee personally
participated.
Furthermore, they argue that the Carter bill that's going to be

before the Congress would enlarge the 1-year prohibition to 2 years
against going before an employee's former agency in regard to a
particular matter which was in his official responsibility and both
those prohibitions would be broadened to embrace any oral or written
communication designed to influence the former official's agency on
any particular matter before it. So they argue that rather than prohibit
the employment that all that's necessary is to prohibit the official
from appearing on a particular matter over which he had jurisdiction.

What's your answer to that?
Mr. BENNETT. Well, I think that's a very much weaker proposal

and I doubt in my mind it would get at the heart of the problem. I
think what your bill addresses would be a much more effective way
of getting rid of this problem and the fact that you appear or don't
appear is not nearly as significant as whether you're employed.
The CHAIRMAN. The heart of the problem in the minds of many of

the taxpayers is the notion that a high procurement official is dealing
with a particular company, contractor "A," and he in effect decides
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that they will get tens of millions of dollars—maybe hundreds of
millions of dollars—of business and then he turns around a few
months after that and accepts a job with them. He may not deal
with his former associates. He may not deal with a particular engine
or whatever it was he was working on, but it seems to be a reward.
Maybe he'll get a $90,000 or $100,000 salary and the feeling is that
his loyalty to the prospective employer when he is a procurement
official is likely to color and conflict with his responsibility as an
official of the Federal Government.
Mr. BENNETT. I certainly agree with you. I think that anything

short of the bill that we have would be a mistake to do because I
think there's nothing untoward or improper in the bill we have and
I do think it gets as far as I can see to the heart of the matter.
My mind is not closed to looking—and I hope your staff will look—

at anything that possibly should be added on in addition from the
executive branch. They may have suggestions which we could add,
but I wouldn't want to subtract anything from this law. I think
perhaps the prohibitions should apply to the legislative branch as well
for anyone who may take a job with some company that has things
to present to the committee from which he came or something like
that. I think that's a possibility.
The CHAIRMAN. I like that idea. I think it makes a lot of sense. We

ought to think about that.
Thank you very, very much, Congressman Bennett, for a fine

presentation.
Mr. BENNETT. Thank you. Congratulations again.
The CHAIRMAN. Our next witness today is the Senator from South

Dakota, Hon. James Abourezk. Senator Abourezk is a cosponsor of
S. 695. He's also presented an amendment for consideration by the
committee which deals with a separate but related problem, the
organizational conflict of interest.

Organizational conflicts of interest arise when a Government con-
tractor cannot render impartial advice to the Government because
of an outside commercial interest or when a company can obtain an
advantage over its competitor by virtue of the evaluation work per-
formed by the Government employee. Organizational conflicts can
have serious anticompetitive consequences. The different agencies
have chosen to deal with this problem in different ways. Most are
dealt with through procurement regulations, although each agency
approaches the problem in different ways.
Senator Abourezk's amendment would involve a new approach

4p since Congress would be directing all agencies to take certain actions
to avoid organizational conflicts. Senator Abourezk is I think about as
innovative and imaginative and I think altogether is as effective a
Senator as we have in the U.S. Senate. We are very honored to have
Senator Abourezk appear before us as a witness this morning and
delighted that he's sponsoring S. 695.
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95TH CONGRESS
1ST SESSION S. 695

IN THE SENATE OF THE UNITED STATES

APRIL 19 (legislative day, FEBRUARY 21), 1977

Referred to the Committee on Banking, Housing, and Urban Affairs and
ordered to be printed

AMENDMENT
Intended to be proposed by Mr. ABOUREZK to S. 695, a bill to

5-0
amend the Defense Production Act of 1954; as amended,

viz:

1

2

3

4

5

On page 18, line 10, delete the quotes and final period

and add at the conclusion thereof the following:

"TITLE IX—ORGANIZATIONAL CONFLICT OF

INTEREST

"SEC. 901. (a) The Administrator of each Federal

6 department and independent agency shall by regulation

7 require any person proposing to enter into a contract, agree-

8 ment, or other arrangement, whether by advertising or

9 negotiation, for the conduct of research, development, evalua-

10 activities, or for technical and management support

Amdt. No. 192



27

2

services to provide the Administrator, prior to entering into

2 any such contract, agreement, or arrangement, with all rele-

3 vant information bearing on whether that person has a pos-

4 sible conflict of interest with respect to (1) being able to

5 render impartial, technically sound, or objective assistance or

6 advice in light of other activities or relationships with other

7 persons or (2) being given an unfair competitive advantage.

8 Such person shall insure, in accordance with regulations pub-

9 lished by the Administrator, compliance with this section by

10 any subcontractor of such person, except supply subcon-

11 tractors: Provided, That this requirement shall not apply to

12 subcontracts of $10,000 or less.

13 "(b) The Administrator shall not enter into any such

14 contract, agreement, or arrangement unless he affirmatively

15 finds, after evaluating all such information and any other

16 relevant information otherwise available to him, either

17 that (1) there is little or no likelihood that a conflict of

18 interest would exist, or (2) that such conflict has been

19 avoided after appropriate conditions have been included in

20 such contract, agreement, or arrangement: Provided, That if

21 he determines that such conflict of interest exists and that

22 such conflict of interest cannot be avoided by including

23 appropriate conditions therein, the Administrator may enter

24 into such contract, agreement, or arrangement, if he deter-

25 mines that it is in the best interests of the United States to
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3

1 do so and includes appropriate conditions in such contract,

2 agreement, or arrangement to mitigate such conflict.

3 "(c) The Administrator shall publish rules for the

4 implementation of this section, in accordance with section

5 553 of title 5, United States Code, as soon as possible after

6 the date of enactment of this section but in no event later

7 than one hundred and eighty days after such date.".
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STATEMENT OF HON. JAMES ABOUREZK, U.S. SENATOR FROM

SOUTH DAKOTA

Senator ABOUREZK. Thank you very much, Senator Proxmire.
I have a long and detailed statement which I'd like to submit for

the record and I just want to give a very brief summary of it if I
might.
The CHAIRMAN. Yes. The entire statement will be printed in full

in the record.
Senator ABOUREZK. I would like to give a brief summary of my

statement and ask that my complete statement be printed in the
record.
I appreciate the opportunity to appear before the Committee on

Banking, Housing, and Urban Affairs in support of S. 695. In partic-
ular, I appreciate the committee's consideration of the amendment I
have proposed to S. 695 on organizational conflicts of interest in
Government contracting. I believe this amendment on organizational
conflicts complements the provisions of S. 695, which concern personal
conflicts of Government contracting officers.
My statement this morning describes (1) the history of the existing

law on the subject of organizational conflicts of interest, (2) the
Bechtel hearings on organizational conflict of interest, (3) follow-
up on the Bechtel hearings, (4) the history of my amendment to the
ERDA Authorization Bill and (5) the effect of my amendment to
S. 695. As you can see the statement is very detailed. Attached to it
are 28 exhibits running 96 pages (see appendix II pages 129-224),
which give your committee a complete background on the subject of
organizational conflict of interest.

Organizational conflict of interest has been a recognized problem in
Government contracting for over 15 years, yet until yesterday there
was still no statute which defines when such conflicts occur or requires
that they be avoided. Fortunately a number of agencies have issued
regulations which build on certain well-established principles regarding
the nature of organizational conflict. Unless avoided organizational
conflicts have the potential to give contractors an unfair competitive
advantage and to distort Government policymaking.
As you can see from my statement, this amendment to S. 695 is

based on an amendment which was adopted yesterday by the Congress
as part of the ERDA authorization bill for fiscal 1977.
My amendment No. 192 to S. 695 is identical to the provision of

the ERDA authorization bill which was adopted by conference last
session—except it applies governmentwide. As I think is apparent from
my statement, the amendment is modest in scope and it has been
endorsed by the Comptroller General. There is no reason to delay
further.
Why should we tolerate the expenditure of taxpayer dollars on

any study which may be biased? Why shouldn't the Government
require applicants for public contracts to disclose if they have outside
conflicting interests? Why shouldn't the Government be required to
evaluate information disclosed to it by contract applicants? There. is
no reason why the Congress should wait to direct Federal agencies
to take these preliminary steps to avoid organizational confhcts of
interest.

90-378-77-3
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I am happy to say that the Bechtel hearings—and the Condor
missile hearings chaired by Senator Proxmire—have resulted in a
reevaluation of present Government policies on organizational conflict
by the Office of Federal Procurement Policy, the General Services,
and the Armed Services Procurement Committee. I have had access to
drafts of the new OFPP/GSA and ASPR regulations and I can state
that they recognize the basic principles upon which my amendment
is based. The OFPP/GSA regulations will be the first government-
wide regulations on this subject. Substantial effort is being made to
coordinate civil and military policies in this area. But Congress must
make sure that these new regulations meet the minimum standards
which my amendment sets. The committee may, however, wish to
encourage these Government efforts by authorizing one Government
agency such as GSA to promulgate governmentwide regulations to
implement my amendment.

Year after year vigilant Members of Congress uncover examples of
Government contracts with an organization with a conflict of interest.
The Government can never expect to get its money's worth from these
contracts. Even if the contractor's outside interests do not introduce
bias into a study, the appearance of a conflict makes it impossible for
the Government to rely on the study to make decisions affecting the
public interest.
I do not offer my amendment as a panacea for ill-conceived Govern-

ment decisionmaking. It will, however, help to insure that to the
extent that Government policy relies on the results of public con-
tracts, the Government can have greater confidence that it is relying
on impartial, unbiased, and objective assistance and advice.
Let me again state my appreciation for the opportunity to appear

here today and for your consideration of my amendment on organiza-
tional conflict of interest.
Thank you.
The CHAIRMAN. Senator Abourezk, your amendment would require

contractors to disclose any outside private interest which might create
a conflict in the Federal contract awards as I understand it. Is it
better, in your judgment, to publicize these outside private interests
or would it be enough to ask contractors to certify they have none?

Senator ABOUREZK. I believe companies would be quite unhappy
having to certify that they have no conflicts. They would be doing so
at their peril. I think companies would prefer simply to disclose their
outside interests and rely on the Government to determine if a conflict
exists.

Also, the Government has the responsibility to determine whether
or not a conflict exists. If the companies simply certify that no conflict
exists, the Government will have to review that determination anyway.
Therefore I prefer disclosure to certification.
The CHAIRMAN. Why does your amendment require applicants for

research and development contracts to disclose their outside private
interests?

Senator ABOUREZK. Those research and development contracts
raise the most difficult problem in identifying the conflicts of interest.
They arise in research and development contracts because the com-
pany has some outside private interests, and without requiring the
disclosure of these outside private interests, the Government may never
know that a conflict exists.
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The CHAIRMAN. How about limiting Government disclosure re-
quirements only to management and technical service contracts
where the main problem seems to lie?
Senator ABOUREZK. Disclosure should not be limited to management

and technical service contracts. Conflicts arise with these contracts
because a company has an interest in a series of Government contracts.
The company has a conflict if it can bias the results of the first contract
so that it will be awarded the subsequent Government contract. There
is no great need for disclosure in this situation because the Government
should already be fully aware of the possibility for future Government
contracts.
The CHAIRMAN. Now there are organizational conflict of interest

regulations for some departments of Government already I under-
stand. Your amendment provides a procedure for establishing addi-
tional regulations. Would it not make more sense for the Congress
simply to mandate standard Government-wide regulations rather
than specifying new procedures?

Senator ABOUREZK. At some point Congress may have to prescribe
standard Government-wide regulations. But we have had no attempt
to vigorously enforce the existing regulations. The existing regulations
are general but we are dealing with a lot of types of contracts. My
procedural reforms will greatly increase enforcement. We should try
it first.
The CHAIRMAN. Now in your prepared remarks you mention that the

executive branch is in the process now of issuing government wide
regulations on organizational conflict of interest. Perhaps this summer.
Should Congress withhold action on this matter until these new
regulations are published?

Senator ABOUREZK. Congress should not wait until the executive
branch issues its regulations on organizational conflict of interest. My
amendment sets certain minimum requirements which are now sup-
ported by the Comptroller General. Any Government regulations
which do not meet these minimum requirements would be inadequate.
The CHAIRMAN. Senator Abourezk, one of the perennial protests

we get—and there's a lot to it as you know—against any kind of legis-
lation that requires disclosure is that it may cause undue, excessive
paperwork or administrative headaches for potential contractors.
Would your disclosure procedures, in your judgment, perhaps add to
the paperwork burden significantly?

Senator ABOUREZK. Not significantly. Only minimally. I have to
say that ever since I have been in the Senate I have annually dis-
closed to the public—primarily in South Dakota but it's available to
the wire services and anybody else who wants it—my own financial
situation, my income, honorariums, and the amount of property that
I own, which is almost none. My disclosure is very simple compared
to a lot of people. But while I find that burdensome once a year to do
that, I just think it's an awful lot better to do that than to try to keep
it secret. So I think when companies have to disclose about organiza-
tional conflicts of interest that ought to be one of the hazards of bidding
and negotiating for Government contracting. I don't think you can
play dice under a blanket any more like you used to be able to do, and
I don't think one ought to.
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The CHAIRMAN. Finally, could your amendment be modified—
would you favor modifying your amendment to give one Government
-agency the responsibility for issuing regulations to implement the
amendment?

Senator ABOUREZK. Yes. I think it could very easily, if it were
GSA, as I suggested. GSA might be a good agency to do that in. But I
think, nevertheless, they ought to apply governmentwide, whether
or not one agency takes the responsibility to write the regulations.
The CHAIRMAN. Senator Abourezk, thank you very, very much for

an excellent presentation. We very much appreciate it.
Senator ABOUREZK. Thank you for your time.
[Complete statement follows:]

PREPARED STATEMENT OF HON. JAMES ABOUREZK, U.S. SENATOR FROM SOUTH
DAKOTA

I appreciate the opportunity to appear before the Committee on Banking,
Housing, and Urban Affairs in support of S. 695. In particular, I appreciate
the Committee's consideration of the amendment I have proposed to S. 695
on organizational conflicts of interest in government contracting. I believe this
amendment on organizational conflicts complements the provisions of S. 695,
which concern personal conflicts of government contracting officers.
In my statement this morning I would like first to describe (1) the history

of the existing law on the subject of organizational conflicts of interest, (2) the
Bechtel hearings on organizational conflict of interest (3) follow-up on the Bechtel
hearings, (4) the history of my amendment to the ERDA Authorization Bill
and (5) the effect of my amendment to S. 695.

HISTORY OF EXISTING LAW ON ORGANIZATIONAL CONFLICT OF INTEREST

Organizational conflict of interest has been a recognized problem in government
contracting for over fifteen years, yet there is still no statute which defines when
such conflicts occur or requires that they be avoided. Fortunately a number of
agencies have issued regulations which build on certain well established principles
regarding the nature of organizational conflict. Unless avoided organizational
conflicts have the potential to give contractors an unfair competitive advantage
and to distort government policy making.
In 1959 and 1961, the House Committee on Government Operations issued

several reports on the subject of organizational conflict of interest,' and in 1962
an ad hoc committee appointed by President Kennedy headed by David E. Bell,
Director of the Bureau of the Budget, submitted the comprehensive Bell Report 2
which reviewed extensively the whole subject of contracting out. One of the rec-
ommendations of the Bell Report was for the President to "instruct each De-
partment and agency head, in consultation with the Attorney General, to proceed
to develop . . . a code of conduct for individuals and organizations in the
research and development field . . . "3 The Department of Defense, National
Aeronautics and Space Administration, and the Atomic Energy Commission
issued such codes as agency regulations.
The basic ,principles in these regulations have remained unchanged since their

adoption and are heavily influenced by the type of conflict which was the subject
of the initial congressional hearings. That conflict arose when one government
contractor, Thompson-Ramo-Woolridge and its subsidiary, Space Technology
Laboratories,4 were first given contracts to write specifications relating to a
product or service later to be procured and second were allowed to bid to fill the
resulting procurement contract. The conflict arose in the ability of that one

I House Committee on Government Operations, "Organization and Management of Missile Programs,"
H.R. Rep. No. 1121, 86th Cong., 1st Sess. (1959); House Committee on Government Operations, "Air
Force Ballistic Management (Formation of Aero Space Corporation)," H. R. Rep. No. 324, 87th Cong.,
1st Sess. (1961).
2 U.S. Bureau of the Budget, "Report to the President on Government Contracting for Research and

Development," S. Doc. No. 94, 87th Cong., 2d Sess. (1962) (Bell Report).
Bell Report 14.

4 House Committee on Government Operations, Avoiding Conflicts of Interest in Defense Contracting
and Employment, H.R. Rep. No. 917, 88th Cong., 1st Sess. (1963).
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company to write the specifications in such a way as to favor its prospects for later
being awarded the "follow-on" contract to produce the "hardware" items. All
government regulations explicitly acknowledge this definition of a conflict of
interest and attempt to neutralize this classic conflict by barring a company
which has prepared specifications from later competing to supply the item or
service. These 'hardware bans" prevent a conflict from industry's standpoint in
that an "unfair competitive advantage" would otherwise accrue to one contractor.

In addition to protecting competitors' interests, however, all government
regulations on organizational conflict are explicitly directed at preventing a second
type of conflict. This conflict adversely affects the government's interest in being
able to secure "impartial, technically sound, objective assistance and advice." It
arises when a contractor has outside interests which affect its ability to render such
assistance and advice. Although this second type of conflict is explicitly covered by
agency regulations on organizational conflict, its existence is generally ignored
because such conflicts are harder to identify and not so easily neutralized, In con-
trast the prospects for a follow on procurement are obvious and any resulting con-
flict is easily neutralized by hardware bans.

Let me emphasize this point by referring to the present regulations on organiza-
tional conflicts at the Energy Research and Development Administration. In
section 9-1.5406(c) these regulations state "Basically, potential conflicts become
acute when ERDA's quest for objectivity is paramount, such as for advice,
evaluations, technical and analytical services and similar assistance that lay direct
groundwork for program decisions on large future procurements, research and
development programs, and production . . . However, contracting and program
officials should be alert to other situations which may warrant application of the
general policy." All of the guidelines on organizational conflict set forth in the next
section of the ERDA regulations concern conflicts arising from follow-on procure-
ments. This emphasis is typical of all federal regulations on organizational conflict.
While the regulations require protection of both competitor's and the government's
interest, in practice only competitors interests are protected.
Two consequences of this emphasis on protecting competitors' interests—rather

than the government's interests—arise with respect to sole source" awards and
"unsolicited proposals." A sole source contract is one which is awarded without
competitive bidding because the contractor is the only one which can perform the
contract. Obviously, if there is no competitor, no competition can be hurt by the
award of a contract, even if it is a follow-on contract. The fact that a contractor is
a sole source, however, does not automatically guarantee that the contractor meets
the government's need for impartial, unbiased, and objective assistance and advice.
Nonetheless, the ERDA regulations specifically exempt sole source contractors—
even ones who prepare specifications for a follow-on contract—from the prohibi-
tions of its organizational conflict regulations. See 9-1.507(c).

Unsolicited proposals are offers initiated by a contractor to enter into a govern-
ment contract. The government encourages unsolicited proposals because they
constitute an important source of innovation. Although government regulations on
unsolicited proposals specifically provide that such proposals should be awarded
by competitive bids, in many cases unsolicited proposals result in sole source
contracts to the party initiating the proposal. It should be clear that as desirable as
unsolicited proposals are, they raise a special problem from the government's
point of view in obtaining impartial, unbiased, and objective assistance. The
government cannot assume that the initiator of the proposal has the same interest
in objectivity as the government. Indeed, the real possibility that the contractor
interest is in conflict with the interest of the government should lead to special
efforts to enforce the organizational conflict regulations. No special effort is, how-
ever, made by agencies with respect to unsolicited proposals as few of them lead to
follow-on procurements.
One final point emphasizes how important it is to identify an organizational

conflict before a contract is awarded. The organizational conflict regulations are
not self-executing, that is, if a contract officer does not identify a conflict and
take appropriate actions, no action of the agency can later have any effect on the
contractor or its performance of the contract. In other words, unless a conflict is
identified before a contract is awarded, its too late to do anything about the
conflict. Obviously this places a great premium on early and thorough investigation
of contract applicants.

This history of the present government regulations and program on organiza-
tional conflict leads directly to consideration of the Bechtel Company contract.
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THE BECHTEL HEARINGS

In the winter of 1975 I chaired three days of hearings of the Subcommittee on
Energy Research and Water Resources, Senate Interior Committee. These hear-
ings concerned a Bechtel Corporation contract to study coal transportation for the
Department of the Interior and later the Energy Research and Development
Administration. These hearings are entitled "Organizational Conflict of Interest
in Government Contracting."

Testimony at both the November 17 and December 5, 1975, hearings showed
that Bechtel first formulated a computer model of coal transportation as a part
of its contracted study and then utilized the computer model in part to compare
the economics of transporting coal from Wyoming to Arkansas by unit train and
by the coal slurry pipeline Energy Transportation Systems Inc., hopes to build.
At the time Bechtel had a 40 percent ownership interest in 'ETSI and was locked
in a bitter battle with railroads who opposed the coal slurry pipeline. This com-
parison of coal slurry and unit trains occurred during Phase II of the project when
a test case was selected to validate the computer model created during Phase I.
At the December 5 hearing I submitted for the record the actual computer print-
outs of this test case computer run. It contains the model's "preferred solution"
for transporting coal from Wyoming to Arkansas, specifically that ETSI's coal
slurry pipeline is the cheapest way to transport this coal.
In addition to documenting the direct relationship between the Bechtel study

and the ETSI proposal, witnesses at the December 5 hearing disclosed the follow-
ing facts: (1) Mr. Thomas Aude, an employee of ETSI, worked on those parts of
the Interior/ERDA contract which related to coal slurry pipelines at the same
time he worked for ETSI, and (2) at the same time Bechtel's Scientific Develop-
ment Operation and Pipeline and Production Services Division were performing
the Interior/ERDA contract, these same Bechtel divisions were performing a
contract which Bechtel had concluded with ETSI to evaluate ETSI's coal slurry
pipeline proposal. In short there was no attempt to insulate the Bechtel personnel
working on the Interior/ERDA study from Bechtel and ETSI personnel working
on the ETSI pipeline project.

It is apparent that even if the government did not understand the relationship
between the government study and the ETSI pipeline, Bechtel did. As the study
was winding down Bechtel personnel working on the Interior/ERDA contract
demonstrated their interest in informing ETSI personnel of the nature of the
Interior/ERDA study by specifically inviting the ETSI personnel to a briefing on
it. Indeed, this relationship was apparently evident to Bechtel from the beginning.
It was Bechtel—not the government—which proposed that the government award
such a contract to study coal transportation. In other words, it was an unsolicited
proposal. That proposal was submitted to the Interior Department one day after
ETSI was incorporated. Bechtel even managed to be awarded the contract on a
sole source basis.
On the basis of these facts and others in the record, I have concluded that the

Bechtel's ERDA contract involved a conflict of interest due to its relationship to
ETSI's pipeline proposal. Both Interior and ERDA dispute this conclusion;
however, I must note that their testimony assumed that the ETSI proposal was
not specifically included in Bechtel's test case. These witnesses were also ap-
parently unaware of the additional facts I have outlined.
I would like to reiterate one thing regarding the nature of conflict of interest

which I stated on several occasions during the hearings. Conflict of interest is
measured by an objective standard. One need not find actual bias or corruption
in order to establish that a conflict of interest exists. As the Supreme Court said
in the Mississippi Valley Case, "An impairment of impartial judgment can occur
in even the most well-meaning men when their personal economic interests are
affected by the business they transact on behalf of the government." 364 U.S. 520.
For this reason the Supreme Court concluded that the conflict of interest laws
"attempt to prevent honest government agents from succumbing to temptation
by making it illegal for them to enter into relationships which are fraught with
temptation." It was therefore irrelevant to the hearings whether Bechtel's report
for Interior/ERDA was, in fact, biased. Accordingly, the Subcommittee made no
attempt to marshall the technical expertise necessary to evaluate the actual
details of the report. The principle of conflict of interest lies on a much higher level
than that. ERDA did acknowledge, however, that it would have to take ex-
pensive extra steps to validate the Bechtel study given the possibility that it was,
in fact, biased due to Bechtel's coal slurry interests. (See "Organizational Conflict"



at 25). Without this validation one would always be suspicious that the study was
biased.
The Bechtel contract is interesting from the perspective of the existing law on

organizational conflicts of interest in several respects.
First, the Interior Department contracting officer was apparently unaware that

Bechtel had a financial interest in ETSI. There was no requirement that Bechtel
disclose any of its interests which created a conflict even if Bechtel was fully aware
of the conflict. See "Organizational Conflict" at 15, 21, and 26. In fact, Bechtel did
not specifically bring its ETSI interest to the attention of the contracting officer
at the Interior Department, who in turn made no effort to find out whether a
conflict might exist. No third party brought Bechtel's conflict to the attention of
the Department because the Bechtel contract was awarded without competitive
bidding.
Second, the Bechtel contract does not involve any "follow-on" procurement,

which, as I have said, is the classic type of organizational conflict. The organiza-
tional conflict in the Bechtel contract arises because of Bechtel's private outside
interests, not because it hopes to receive another Government contract related
to the initial one. In this sense it fits within the second half of the standard defi-
nition of what constitutes an organizational conflict, but not the first half. This
contract raises conflicts in Bechtel's ability to provide impartial, technically
sound, objective assistance to the Government but does not confer any unfair
competitive advantage on Bechtel.
As I have stated, most government efforts to avoid organizational conflicts are

directed at conflicts arising from follow-on procurements. The Bechtel contract,
therefore, challenged the sensitivity of the Government to conflicts which have less
classical dimensions.

Third, the Bechtel contract also does not meet the classic model of an organiza-
tional conflict because it was a sole-source contract. As I have said a contract may
only be awarded on a sole source basis if there is literally no other organization
can perform the contract. In such a situation there is no competitor to be hurt
and—by definition—no unfair competitive advantage to the contract recipient.
It is clear, however, that bias may still exist. For this reason as well, the Bechtel
contract presented a challenge to the sensitivity of the government in avoiding
organizational conflicts.

These three factors are interrelated. The failure of agencies involved with the
Bechtel contract to look beyond the presence or absence of competitive advantage
is the reason why no disclosure was required of Bechtel's outside interests. The
government agencies involved could easily ascertain whether or not they would
award any follow-on contract. The fact that the contract was sole source would
eliminate any possibility of unfair competitive advantage even if a follow-on pro-
curement was contemplated. The combination of the absence of any follow-on con-
tract and the award of the contract on a sole source basis dulled the agency's
interest in investigating for conflicts which arose from Bechtel's private outside
interests. The government made sure that no competitor of Bechtel would be put
at an unfair disadvantage but made no efforts to assure that the government would
receive impartial unbiased, and objective advice.
The subcommittee was extremely fortunate to hear from one of the few experts

on the subject of organizational conflicts of interest, Mr. Gilbert A. Cuneo. Mr.
Cuneo is the executive partner of the law firm of Sellers, Conner and Cuneo, one
of the most prestigeous government contract firms in the country. His experience
includes litigating the only court case on the subject of organizational conflicts
of interest, Hayes International v. John L. McLucas, 509 F. 2d 247 (5th Cir. 1975),
cert. den. 1975. That case involved a contract awarded by the Air Force to the
Boeing Company for certain maintenance, modification and related services on
the worldwide Air Force fleet of aerial tankers. The conflict arose because Boeing
had earlier been awarded a contract to write the specifications for the maintenance
and modification contract. This was a clear follow-on type conflict.
Mr. Cuneo testified that it was "definitely [his] opinion that the two basic ob-

jectives which the Government [seeks] to achieve to avoid organizational conflicts
of interest . . . are independent of each other." See "Organizational Conflict" at
155. Mr. Cuneo went on to say "[T]he Government should not issue research
contracts to an organization whose judgment may be biased due to an organiza-
tional conflict of interest even though there is no follow-on procurement contract
with respect to which competitors of the research contractor may be disad-
vantaged. The Government's interest would be greatly violated if, by the issuance
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of a research contract to a contractor who has a conflict, the contractor would be
biased in performing the requirements of the research contract. The Government
contracts to obtain the best judgment of a contractor and should do everything
within its power to avoid a conflict that might bias that judgment. Further, in my
opinion, an organizational conflict of interest may result from circumstances other
than the pecuniary interest of the organization. Of course, almost any advantage
that an organization obtains under a contract might have at least some indirect
pecuniary value. For example, development of a reputation or position in industry
might not directly involve pecuniary interest but it certainly is a benefit to the
organization. Knowledge gained from organizational conflict of interest situation
does make it possible for the organization to improve its industry position." See
"Organizational Conflict" at 155.

This same point about the independent importance of the Government's
interest was emphasized in dialogue between staff and Mr. Cuneo. This point is
so important that I want to quote this dialogue at length:

"Staff. You said the Government should not issue a research contract to a
contractor whose judgment might be biased, even though there is no follow-on
procurement contract with respect to which competitors of the research contractor
might be disadvantaged. Why is it that the agency regulations don't seem to take
this commonsense point into account? Why do they only deal with a conflict in a
situation where there is subsequent procurement?
"Mr. Cuneo. Frankly, I don't know. That is why I say if [the Pentagon] had

stopped after just issuing what the two paramount objectives of the regulations
should be, it would have been very clear. As you say, it would have been a common-
sense approach. Instead they then went on talking about a number of other
things, very sophisticated things and clouded the whole situation.

"Staff. The issue of organization conflict of interest arose historically in a situa-
tion where there was a follow-on procurement situation and maybe that explains
why the regulations were written to take that one situation so particularly into
account.
"Mr. Cuneo. It is easier to apply it in that situation. I know back in 1963

in our International Telephone and Telegraph case, that was a classical case. Our
subsidiary was in research and development and as you might know from reading
the public press and otherwise, ITT is a tremendous production organization for
DOD and other Government agencies. They just did not want to run a chance of
having their big area of Government contracting cut off because they had this
subsidiary that had research and development contracts and did issue reports
and did do the things that might prejudice competitors and also might be to their
bias.

"Staff. When the agencies limit their conflict of interest principles to follow-on
procurement situations aren't they excluding a great many conflict of interest
possibilities?
"Mr. Cuneo. I think so because there's more involved than just possible follow-

on contracts.
"Staff. If you have a research contract to start with and then have a follow-on

procurement contract and the follow-on procurement contract is awarded on a
sole source basis, not competitive bidding, under present regulations there is no
possibility of competitive disadvantage because it was a sole source contract.
Should that make any difference? Can there still be conflict?
"Mr. Cuneo. Yes, I think there can be because in my opinion, the two para-

mount objectives of DOD's regulation is in the alternative. If you read ASPR
113.2, you will see after the first objective statement, it then says ( or) and they refer
to the competitive situation. I would say that the bias angle is still present under
the circumstances that you give. In fact, I do believe you have to be more careful,
the Government will have to be a little more careful where it has—where it is
going sole source.
"In that situation, especially if the contractor knows that it is a sole source

procurement, and he probably will know that, there is a danger—I don't want to
say contractors are dishonest, they are not. But there is a danger that some con-
tractors could take advantage of the situation and write a biased report or do
biased things to the disadvantage of the Government.

"Staff. In other words, when the contractor is bidding on the research contract,
he can see that any subsequent procurement will be sole source. Therefore, under
the present regulations, whatever the situation is, his getting that subsequent
contract cannot be a conflict of interest because there can be no competitive
disadvantage in such a subsequent contract.
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"Mr. Cuneo. That's right, you only have the second objective to apply. But
in my opinion, you also have the first objective which is to eliminate the possi-
bilities of bias.

"Staff. In other words, it is just as important to protect the Government from
bias that will hurt its interests as it is to prevent bias that will hurt competitors'
interests?
"Mr. Cuneo. That's right."
See "Organizational Conflicts" at 160-161.
Mr. Cuneo also emphasized that "the Government contracting officers have

an affirmative obligation to inquire as to the existence of an organizational con-
flict of interest. They should have superior knowledge to that of contractors with
regard to what constitutes an organizational conflict of interest and the applica-
tion of rules pertaining thereto." See "Organizational Conflict" at 156.
The importance of an early investigation for conflicts was also emphasized by

Mr. Cuneo because the conflicts regulations are not self-executing. As an aid to
contracting officers to identify conflicts at an early stage in the contracting process
Mr. Cuneo endorsed requiring contract applicants to disclose possible conflicts
in advance. This would be in the interest of contractors because "they don't want
to have anything hanging over their heads. [lit would be better to have it that
way. See "Organization Conflicts" at 159.
The combination of the provocative factual situation involved in the Bechtel

contract and the expert testimony of Mr. Cuneo resulted in a very instructive
set of hearings. Over one hundred and forty exhibits were introduced for the
record including all of the law review articles and Comptroller General opinions
on organizational conflict of interest. It is appropriate that such an exhaustive
study be undertaken as Congress has held no comprehensive oversight hearings
on this subject in the twelve years prior to the Bechtel hearings.

FOLLOW-UP ON THE BECHTEL HEARINGS

I felt strongly that the Bechtel hearings should result in a reexamination of
the applicable agency regulations. To that end I engaged ln extended corre-
spondence with the agencies involved in the Bechtel contract trying to find ways
to make their policies more effective.
In my opening statement to the December 5, 1975, hearing, I set out for dis-

cussion purposes seven principles which I felt should define an organizational
conflict. See "Organizational Conflicts" at 170-171. See Exhibit 1. Later, on
January 20, 1976, I wrote letters to Mr. H. Gregory Austin, the Solicitor of the
Interior Department, and Mr. R. Tenney Johnson, General Counsel at ERDA
asking for their reaction to a more detailed version of these principles. ERDA and
Interior responded to my letter on February 20 and 27 respectively. On February
27 I again wrote both agencies seeking clarification of their responses. Both
agencies responded to these letters on March 24. This correspondence appears in
the subcommittee hearings. See "Organizational Conflict" at 103-118; See
Exhibits, 2, 3, 4, 5, 6, 7 and 8.
In my January 20 letter I emphasized many of the same points I have reiterated

here. For example, the first principle I set forth was:
"An independent purpose of conflict of interest regulations is to avoid a con-

flict which may affect the capacity of a contractor to render impartial, technically
sound, and objective assistance and advice to the government. The Government's
interest in receiving such assistance and advice is fully sufficient to justify Govern-
ment action to avoid a conflict of interest, even though competitors of the con-
tractor are in no way affected by the conflict. Therefore, a conflict of interest may
exist even if a contract is awarded on a sole source basis or there is no follow-on
procurement contract."
I made it clear in my letter that "in terms of defining conflict of interest, I

d[id] not find [the agencies'] present regulations inadequate if it is made clear
that. a conflict may exist whenever a contractor's judgment or performance may
be biased, even if there is no resulting competitive disadvantage."
In his February 20, response to my letter, Mr. Johnson acknowledged that the

ERDA regulations "do, in fact, make this distinction" between bias and com-
petitive advantage. The Interior Department agreed with this point in its March
24 letter. Both agencies agreed that conflicts could arise even though no follow-on
contract could result and even though a contract is issued on a sole source basis. I
conpider these acknowledgments to be an essential first step in improving the
implementation of these agencies' regulations on organizational conflicts.



I went on to describe the general principles which one must bear in mind in
judging in a particular case whether a contractor's judgment may be biased. As a
general proposition it is clear that bias "may exist whenever a contractor may
receive benefits from the contract beyond those specified in the contract." Let me
emphasize that I was and am not asserting that bias will necessarily arise whenever
extra benefits may accrue to the contractor. But if one does not recognize that
there is the potential for bias whenever extra benefits accrue, one is likely to
ignore or overlook situations in which bias can arise.

Certain extra benefits clearly do not normally give rise to bias. For example, in
an August 31, 1964, opinion the General Accounting Office acknowledged in a
contract dispute matter that with any company which receives Government
contracts: "there is inevitably built up as a by-product of the work an increasing
depth of experience in and understanding of the technical problems involved . . .
[A]ccumulated experience of this kind is of particular value to the Government
. . . [Previous] experience in the work [is] a question of fact. That the Govern-
ment paid for the work out of which is experience [grew] and, hence 'financed'
it, seems unavoidable. Indeed, in a real sense that experience constitutes a valu-
able businesz, asset. Such an asset should not be lightly weighed or discarded.
Certainly, it would have been improper for the Bureau to have ignored that
accumulated experience in connection with the subject award for the purpose of
treating all 'bidders' as having equal technical capability regardless of the actual
facts.
"Upon review, we find no legal basis to object to the award as made. While

Dayton T. Brown, Inc., enjoyed an 'in house' capability which resulted from
previous Government work, we are unable to agree that such capability created
an 'unfair' competitive advantage in Dayton T. Brown, Inc., to the exclusion of all
others. This accumulation of technical capabilities, whether through Govern-
ment contracting or otherwise, may not be ignored or equalized for benefit of
less qualified concerns. It was incumbent upon the Government to award the
contract to the concern having the highest technical competence, and the fact
that the Government may have previously 'financed' such competence would not
justify an award to a less qualified concern to the possible detriment of the Govern-
ment. The procurement agency in the exercise of its management responsibility
properly awarded the contract to that concern which would perform in a manner
most advantageous to the Government."
In Re Carl A. Binder, GAO Opinion B-153686 (August 31, 1964); See "Or-

ganizational Conflicts" at 835-837. I agree with the principles described in this
statement.

In my January 20 letter I also emphasized that "it may sometimes be necessary
and in the public interest to award contracts despite the existence of a conflict."
Moreover, agencies have developed a number of contract clauses which can
effectively neutralize any conflict which may exist. Hardware exclusion clauses
are just the beginning. For example, clauses may be fashioned to isolate contract
personnel from other personnel with conflicting interests. By using such clauses
there will be little reduction in an agency's flexibility in awarding contracts.
As I stated in this letter "By remaining flexible as to the remedy which will be
imposed once a conflict is noted—even to the point of selectively awarding con-
tracts despite the existence of a known conflict—there will no longer be so much
incentive to avoid an initial finding that a conflict, in fact, exists."
I certainly don't think an agency should be able to ignore a conflict—much as

the National Environmental Policy Act has been interpreted to allow agencies to
proceed despite a known adverse environmental impact. The Government clearly
would have no grounds for issuing a contract to an organization with a conflict
that could not entirely be neutralized if another qualified organization has no
such conflict. Similarly, no contract should be issued if the Government has a
clear option to conduct the research or other activity itself—without contracting
out. But if the Government genuinely needs to contract out and has no option
but to contract with an organization despite the existence of a contract, my letters
stated my understanding that the public interest may be served by proceeding to
award the contract.

LEGISLATIVE PROPOSALS

On the basis of the correspondence with ERDA and Interior, on June 24, 1976,
I introduced a floor amendment to S. 3105, the ERDA Authorization Bill for
Fiscal 1977. See 122 Cong. Rec. S-10479—S-10490; See Exhibit 9. Basically the
amendment made it clear that both the Government's and competitor's interest
must be protected, required contract applicants to disclose possible conflicts, and
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directed ERDA to investigate for possible conflicts. The Senate adopted my
amendment on June 25, 1976, as title IX of S. 3105. See 122 Cong. Rec. S-10595-
S-10596 (June 25, 1976) ; See Exhibit 10.
Subsequent to Senate action on my amendment on July 21, 1976, the General

Counsel of ERDA, Mr. James A. Wilderotter
' 

wrote to me stating a number of
objections to my amendment. See Exhibit 11. He raised three general objections.
First, he argued that Congress should wait until the Office of Federal Procure-
ment Policy completed a then pending—and still pending—review of Govern-
ment policies on organizational conflicts. Second, he argued that the amendment
was unnecessary as ERDA was already enforcing the same conflict of interest
standard as I was proposing. Third, he argued that "if Congress determines that
legislation governing organizational conflicts of interest is desirable, a preferable
way to accomplish this objective would be to amend . . . the existing laws
governing all Federal procurement." Notwithstanding ERDA's objections, on
August 5, 1976, the Comptroller General wrote to Representative Ken Hechler
that he was "in agreement with the basic purpose of title IX." See Exhibit 12.
In response to an August 10, 1976, letter from Representative Hechler, Mr. Wil-
derotter reiterated his objections to title IX in an August 26, 1976, letter. See
Exhibits 13 and 14.

Despite ERDA's objections and although no similar provision was contained
in the House version of the ERDA authorization bill, H.R. 13350, the House and
Senate conferees adopted a modified version of my amendment as title VI. H.
Rept. 94-1718; See 122 Cong. Rec. H-11417-H-11435 (September 28, 1976) ;
See Exhibit 15.
As introduced my amendment adopted verbatim the existing ERDA definition

of what constitutes an organizational conflict of interest but made clear that this
definition applied to both competitive and sole source contracts. This provision
was adopted by the conference.
Second, as introduced the amendment required all applicants for contracts to

file with the Administrator a "written notice" describing in detail the nature and
existence of any conflicting outside interests or competitive advantage. As re-
ported from conference the amendment required applicants "to provide the
Administrator . . . with all relevant information bearing on whether that per-
son has a possible conflict of interest . . ." This change was based on language
proposed by the Comptroller General in his August 5, 1976, letter. See Exhibit 13.
This provision made it clear that it is the agency which has the responsibility to
implement its own regulations and should not automatically defer to a notice
filed by the contract applicant. Furthermore, it made it clear that the applicant
must make information available to ERDA, not merely certify that no conflict
existed. Such a certification, especially in an area where substantial judgment is
required, would be unsatisfactory to both the contract applicant and the agency.
The reason why advance disclosure is so important has already been discussed.

Without the filing of disclosure statements, agencies are likely to award contracts
without being aware of existing conflicts.

Third, as introduced the amendment required the Administrator to "make the
contents of (the) notice available to the public, with the exception of such parts
as contain trade secrets or privileged commercial or financial information, or
information disclosure of which would constitute a clear and unwarranted invasion
of personal privacy" and to "receive and evaluate all public comments with respect
to such notice." The premise on which these provisions are based is that third
parties—particularly competitors of the contract applicant—are frequently in
the best position to apprise the agency of outside interests of a contract applicant
which might raise a conflict. Particularly in the case of a contract awarded on a
sole source basis, competitors would never even know that a contract might be
issued until it had been issued.

In his July 21 letter Mr. Wilderotter objected that this imposed a rulemaking
requirement on ERDA and would be "extremely burdensome and time-consum-
ing." As a technical matter, however, it is clear that the Administrative Procedure
Act does not apply. Furthermore the amendment did not specify the amount of
time for which the notice must be made public.
As a result of ERDA's objections to this requirement, however, these provi-

sions were deleted. The conference version did direct the Administrator to evaluate
all relevant information made available to him from sources other than the
contract applicant. Even the amendment was deleted, there was some concern
that the information which a contract applicant filed with an agency could become
public under the Freedom of Information Act. Actually, the original provision
contained exemptions taken verbatim from the Freedom of Information Act
which would apply to any request for disclosure.
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Fourth, as introduced the Amendment required the Administrator to conduct
a "complete, detailed and independent inquiry of the responsible bidder or
offerors of the nature and existence" of any conflict. ERDA objected to this
provision on the grounds that such an investigation would "add substantially to
the overall timeframe for the procurement process which may not be consistent
with the Government's interests in all cases."
As a result of ERDA's objections this section was modified to require that the

Administrator "affirmatively find, after evaluating all (available) information"
that no conflict exists or that it may be awarded by attacking appropriate restric-
tion to the contract. In order to make such a finding the Administrator must, of
course, evaluate the information filed by the applicant and make any inquiries
which are appropriate.
In conference an additional proviso was also added allowing the Administrator

to award a contract despite the existence of a conflict of interest "if he determines
that it is in the best interests of the United States to do so and includes appro-
priate conditions in such contract . . . to mitigate such conflicts." Although this
provision allows flexibility to the Administrator, it should be clear that this
exception will be a last resort. Only where there is no alternative or where an
emergency exists should a contract be issued to a party with a known conflict
which cannot be fully avoided. This provision was proposed by the Comptroller
General in his August 5 letter.

Finally, the Conference version obligated the Administrator to insure compli-
ance with the conflict provisions by any subcontractor except supply contractors
or subcontracts of $10,000 or less.
The Conference Report referred specifically to ERDA's general objections to

any amendment on the subject of organizational conflict. It started "Although it
would appear that a government-wide approach to this problem is the preferred
approach, there is no sound reason to defer all individual approaches until an
all-encompassing bill is enacted." See Exhibit 15.
In the month prior to House and Senate consideration of the Conference Report

the Comptroller General wrote a second letter to Congressman Ken Hechler
regarding my amendment. See Exhibit 16 (with attachments). In this letter of
September 30, 1976, the Comptroller General recommended that the "statutory
language should be broad and general" and the regulations could then specify
"when in the procurement process and from whom the information (conflicts)
will be required." The letter went on to describe a new disclosure requirement
which had first been applied by ERDA on August 23, 1976. This new clause
provides as follows:

Disclosure of interests
Pursuant to ERDA PR s 9-1.54, ERDA requires information so that it may

determine whether or not any situations exist which might either (1) bias a con-
tractor's judgment, or (2) provide a contractor with an unfair competitive ad-
vantage because of any interest, financial or otherwise, which it or any of its
affiliate organizations have in current activities or potential procurement oppor-
tunities relating to the work involved in this solicitation.

"Therefore, proposers must provide a brief statement of any interest, financial
or otherwise, which they or any of their affiliate organizations currently have,
have had in the past, or might have in the future which may relate to the work to
be performed under this solicitation. ERDA will use this information to determine
whether or not any situations, real or apparent, exist which might either bias a
contractor's judgment in relation to its work for ERDA, or provide the contractor
with an unfair competitive advantage. Proposers should properly mark any
information contained in their statements which they consider proprietary date
according to the instructions contained in Part C above.

"Failure to provide the statement or to disclose relevant interests may result
in disqualification under this solicitation."
The Comptroller General specifically found that:
"This provision seems to be consistent with our proposed statutory language

and would provide ERDA information to resolve questions of conflicts of interest.
However, we believe that the use of such a clause should be mandated by regu-
lation, rather than left to the possible uneven discretion of contracting personnel,
so as to insure uniformity of application."
As is discussed below, however, the new ERDA disclosure of interest require-

ment is applied only for technical and management support contracts—not
research and development contracts.

Finally, the Comptroller General went on to state that:

4
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"ERDA also suggests that disclosure requirements should apply government-
wide and not merely to ERDA. We agree that regulations on a government-
wide basis would be appropriate, and we understand that such regulations are
under study by the Office of Federal Procurement Policy, the General Services
Administration, and the Armed Services Procurement Regulation Committee.
However, we believe it would be useful for agencies to promulgate their own
conflict of interest procedures, at least on an interim basis, while uniform regu-
lations are under consideration."
The Conference Report was considered in the House on September 30, 1976,and adopted. See 122 Cong. Rec. 11-11946-H-11959 (September 30, 1976) ;Exhibit 17. The only Representative to refer to the organizational conflict pro-

visions was Representative Hechler. See 122 Cong. Rec. H-11952-11954 (Sep-
tember 30, 1976).
On October 1, 1976, Senator Henry Jackson brought up the ERDA Conference

Report in the Senate. Due to a dispute between Senators Jackson and Gravel—
having nothing to do with the merits of the Conference Report—the Senate
failed to adopt the report prior to adjournment. See 122 Cong. Rec. S 17755-S-
17756 (October 1, 1976). I submitted a detailed statement explaining the amend-ment. 122 Cong. Rec. S-17756-S-17759 (October 1, 1976). See Exhibit 18.
During the recess at the end of the Ninety-fourth Congress, RepresentativeHechler wrote another letter to the Comptroller General to determine the author-ity for ERDA's new disclosure program and the Comptroller General's evaluation

of title VI as modified. See Exhibit 19. The Deputy Comptroller General repliedin a December 22, 1976, letter that ERDA had authority for its disclosure pro-
gram and that the Comptroller General supported enactment of title VI. See
Exhibit 20. The Deputy Comptroller General went on to evaluate ERDA's
determination not to apply its new disclosure policy to research and development
contracts. He concluded that with these contracts "use of the disclosure pro-
vision . . . would serve a useful purpose." He went on to describe the reasons
for this conclusion.
"The provisions would not per se preclude award of a contract because of con-

flict of interest or competitive advantage, but would provide ERDA with informa-
tion indicating the existence and extent of a conflict or competitive advantage,
which ERDA should consider in determining whether contract award would be
appropriate. The provisions would also provide information to ERDA so that
specifically tailored restrictive provisions could be utilized to mitigate any con-
flict.

"Similarly, we think the clauses should be used even where ERDA has de-
termined to make award notwithstanding a conflict of interest. We recognize that
situations may arise where it would be advantageous to the Government to make
an award in spite of a conflict of interest, and, as pointed out above, the conflict
of interest provisions do not preclude award despite the existence of a conflict.
However, we believe ERDA should be completely aware of the extent of a con-
tractor's conflict of interest so that ERDA may appropriately weigh the con-
tractor's recommendations and whatever else is provided with the contract, and
for that reason we think the use of the disclosure provisions would be appropriate
regardless of ERDA's intentions regarding award. Even if ERDA is independently
aware of contractor conflict or bias, the information available through offeror's
affirmative disclosure might well highlight the extent of a conflict or provide
additional information through which bias or conflict might in some way be
limited.
"In this regard, ERDA's Assistant General Counsel—Procurement has in-

formally advised us that ERDA will endeavor to obtain from all contractors
information bearing on the existence and extent of any conflict, and thereafter
restrict the conflict to the maximum extent possible. He further advised that the
statement in ERDA's report that the provisions "probably would not be used"
in some instances was intended to mean only that clauses prepared to suit the
particular needs of individual cases will be used instead of these standard clauses."
The Comptroller General found no reason to believe that "ERDA's procure-

ments would be unreasonably delayed" by the disclosure process nor that there
was any likelihood of judicial review of ERDA's determinations regarding any
conflicts delaying ERDA procurements.
In a February 2, 1977, letter Representatives John Dingell and Richard Ottin-

ger joined me in requesting ERDA to reevaluate its policy on the basis of the
Deputy Comptroller General's December 22, 1976, letter. See Exhibit 21. In a
brief response on March 8, 1977, the Acting Administrator of ERDA acknowledged
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that there was "a need for further evaluation and modification of our policy
regarding organizational conflicts of interest." See Exhibit 22.
In the Ninety-fifth Congress the ERDA Authorization Bill was reintroduced

as S. 36 on January 10, 1977. See 123 Cong. Rec. S-207—S-217 (January 10, 1977).
See Exhibit 23. It was then adopted by the Senate without opposition on April
4, 1977. See 123 Cong. Rec. S-5515—S-5522 (April 4, 1977). See Exhibit 24. My
amendment on organizational conflicts remained unchanged from that adopted
by the Conference in the 94th Congress.
When the House Committee took up S. 36 it made some modifications in the

section on organizational conflict. See Exhibit 25. These are explained in an April
20, 1977, letter to me from ERDA. See Exhibit 26. Basically this change limits
the application of the amendment to "technical consulting and management sup-
port services"—that is contracts which may involve a follow-on procurement. I
have written to ERDA objecting to their justification for the change. See Exhibit
27. At this late point in my statement I do not have to reiterate why I believe a
limitation to the classic follow-on procurement type contract is inadequate.

Unfortunately, the Senate has been forced to accept the House amendment.
This is, after all the authorization for fiscal year 1977 and there are only four
months left in fiscal 1977. The Senate sponsors of S. 36 assure me that the Senate
version of the fiscal 1978 authorization will contain an extension of this provision
to research and development contracts.

EFFECT OF THE AMENDMENT

My amendment No. 192 to S. 695 is identical to the provision of the ERDA
Authorization Bill which was adopted by the conference—except it applies
government-wide. As I think is apparent from this statement, the amendment is
modest in scope and it has been endorsed by the Comptroller General. There is
no reason to delay further.
Why should we tolerate the expenditure of taxpayer dollars on any study which

may be biased? Why shouldn't the Government require applicants for public
contracts to disclose if they have outside conflicting interests? Why shouldn't
the Government be required to evaluate information disclosed to it by contract
applicants? There is no reason why the Congress should wait to direct Federal
agencies to take these preliminary steps to avoid organizational conflicts of
interest.
I am happy to say that the Bechtel hearings—and the Condor missile hearings

chaired by Senator Proxmire—have resulted in a reevaluation of present Govern-
ment policies on organizational conflict by the Office of Federal Procurement
Policy, the General Services, and the Armed Services Procurement Committee.
I have had access to drafts of the new OFPP/ GSA and ASPR regulations and I
can state that they recognize the basic principles upon which my amendment is
based. The OFPP/ GSA regulations will be the first government-wide regulations
on this subject. Substantial effort is being made to coordinate civil and military
policies in this area. But Congress must make sure that these new regulations meet
the minimum standards which my amendment sets. The Committee may, however,
wish to encourage these Government efforts by authorizing one Government
agency such as GSA to promulgate government-wide regulations to implement
my amendment.
Year after year vigilant Members of Congress uncover examples of Govern-

ment contracts with an organization with a conflict of interest. The Government
can never expect to get its moneys worth from these contracts. Even if the con-
tractor's outside interests do not introduce bias into a study, the appearance of a
conflict makes it impossible for the Government to rely on the study to make
decisions affecting the public interest.
I do not offer my amendment as a panacea for ill-conceived government de-

cision making. It will, however, help to insure that to thc extent that Government
policy relies on the results of public contracts, the government can have greater
confidence that it is relying on impartial, unbiased, and objective assistance and
advice.
Let me again state my appreciation for the opportunity to appear here today

and for your consideration of my amendment on organizational conflict of interest.

The CHAIRMAN. Our next witness is the Hon. Alan Campbell,
chairman of the U.S. Civil Service Commission. Dr. Campbell has
been designated to give the official administration position on the bill.
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He also has a personal interest inasmuch as he would be designated to
serve as chairman of the Conflict of Interest Review Board.
Dr. Campbell, I understand there was some difficulty in providing

the committee with advance copies of your prepared remarks within
the 48-hour deadline which is established by the committee. An
advanced copy of your testimony would have allowed this committee
to study it at length and give it the attention such testimony deserves.
The committee is attempting to build a complete record on this subject.
But I understand you're a busy man and have many obligations. We
hope in the future when you appear before this committee you will
do your best to get your testimony in, in advance if you can.
Dr. CAMPBELL. We promise to do that, sir.
The CHAIRMAN. All right. Go right ahead. You have a substantial

statement. If you would like to abbreviate it in any way we will
print the entire statement in full in the record.

STATEMENT OF ALAN K. CAMPBELL, CHAIRMAN, U.S. CIVIL SERVICE
COMMISSION, ACCOMPANIED BY CARL GOODMAN, GENERAL
COUNSEL, AND DAVID REICH, ATTORNEY ADVISER (GENERAL)

Mr. CAMPBELL. Yes; I would like to, if I may, Senator, simply
highlight my statement. I am accompanied by Carl Goodman and
David Reich from the Civil Service Commission General Counsel
Office who have been working with me in this area.

It's a particular pleasure for me, Senator Proxmire, to appear before
your committee and particularly before you, since in my academic
capacity before joining the Federal Government I was well aware
of the work of your committee both in this area as well as more broadly
in the urban field where I have also done a good deal of research.

Your bill, which is directed specifically to the conduct of Govern-
ment employees in contract procurement, evidences obviously your
continuing concern of the possibilities for improper conduct and favors
when substantial contracts are being awarded by Government
agencies.
I have been immersed ever since coming to Washington, which

was only a few weeks ago and I was confirmed only a week and a half
ago, in conflict of interest and ethics policies and legislation. At those
confirmation hearings I was asked a good number of questions in
this field and responded in ways relating to what was to become
the administration's bill.
[Complete statement follows:]

PREPARED STATEMENT OF ALAN K. CAMPBELL CHAIRMAN, U.S. CIVIL SERVICE
COMMISSION

It is a distinct pleasure to have this opportunity to appear before your com-
mittee, Senator Proxmire. I have been aware for many years of the work done by
this committee, particularly in the complex field of defense production and pro-
curement and your bill—S. 695—which is directed specifically to the conduct of
Government employees in contract procurement, evidences your concern with the
possibilities for improper conduct and favors when substantial contracts are
awarded by Government agencies.
I have been literally immersed in conflict of interest and ethics policies and

legislation over the past several weeks and I was questioned about my views of
issues in this field at my recent confirmation hearings before the Senate Com-
mittee on Governmental Affairs, and a couple of days later I appeared before



44

that same committee to testify on S. 555, the bill introduced by Senator Ribicoff
requiring public financial disclosure by top ranking Government personnel, and
the Administration's own bill, S. 1446.
You are aware of the deep interest that President Carter has in the entire

ethics program. During the campaign he expressed his concern regarding potential
conflicts of interest by Government employees and before assuming office he
released guidelines for public financial disclosure by Presidential appointees.
Two weeks ago the President transmitted to the Congress the Administration's
proposal, prepared after considerable study and analysis, entitled "The Ethics
in Government Act of 1977." This proposal has three main approaches to the
achievement of high ethical standards in the Executive Branch.
The basic requirement is that there be public disclosure of financial statements

by all top ranking personnel in the Executive Branch, including the President
and Vice President. The Administration's bill covers those in the grade of GS-16
and above, including comparable officers in the foreign service and the uniformed
services.

Your bill—S. 695—appears to cover all contracting officers regardless of salary
or grade. Part 735 of Title 5 of the Code of Federal Regulations issued by the
Civil Service Commission, pursuant to Executive Order 11222, you should note,
is directed mainly at employees who are performing significant contract work.
Section 735.403 requires agencies to include within their confidential reporting
requirements all employees in the grade of GS-13 or above who are responsible for
"making a Government decision or taking a Government action in regard to:
(1) contracting or procurement; (2) administering or monitoring grants or sub-
sidies . . . or (4) other activities where the decision or action has an economic
impact on the interests of any non-Federal enterprise."

Employees classified below GS-13 can be included in the reporting requirements
only when the agency has satisfied the Commission that such employees are in
positions that meet these criteria. This limitation came about as a partial con-
cession to those who argued vehemently in 1965 when Executive Order 11222
was issued that financial reports amounted to an invasion of a Federal employee's
privacy. The implementing regulation was adopted to make it more difficult to
require reports from employees in positions who do not normally exercise decisional
or judgmental functions. We are presently thinking of changing the Commission's
regulation to authorize agencies without Commission approval to determine
whether confidential financial statements should be required of any employee,
regardless of salary, where his functions place him in a situation that could
cause a possible conflict of interest.
Many of the provisions of Executive Order 11222 and 5 CFR Part 735 would

continue in existence after the Administration's bill has been adopted. Provision
is made in the proposed Ethics Act that the President can require officers or
employees not covered by the Act to submit confidential statements. It would be
possible, therefore, for the President and the Commission to incorporate some of
the ideas expressed in S. 695 with respect to contracting officials even though they
are below the grades covered by this Act.
The information to be supplied under the Administration's bill is more detailed

than that which would be required by S. 695. Reports would have to be made, for
example, of earned and unearned income above $100, of assets of over $1,000,
of liabilities in excess of $2,500 and of all honoraria.
S. 695 would preclude the acceptance of a gratuity valued in excess of $50.

It would authorize the acceptance of such a gratuity if the contracting officer
received prior written permission from the Ethics Counselor of his agency. This
exception puzzles us since we cannot foresee any situation in which a contracting
officer should be authorized to accept a gratuity from a contractor with whom he
or his agency has dealings.

Another provision of the Administration's bill which is germane to S. 695 is
the requirement that employees would have to report any agreement for future
employment, any continuing relationships with former employees, such as pension
or benefit plans, and the sources and amounts of earned income and other pay-
ments for the year of filing and the preceding calendar year. Under S. 695, a
contracting official must report any previous employment by a Government
contractor for the three years prior to his entrance into employment with the
United States.
A most important proposal of the Administration—now incorporated in S.

555 and adopted by the Senate Committee on Governmental Affairs—is in the
field of post employment, a matter addressed in S. 695. All of us share a concern
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over the "revolving door" syndrome. The President has asked the Congress to
amend and strengthen the general statute on post employment—section 207 of
title 18 of the U.S. Code. The Administration's bill would continue the life time
prohibition against acting as agent or attorney for or otherwise representing any
person before an agency in any matter in which the employee personally par-
ticipated, and it would enlarge the one year prohibition to two years against
appearing before an employee's former agency on a particular matter which was
within his official responsibility. Both these prohibitions would be broadened to
embrace any oral or written communication designed to influence the former
official's agency on any particular matter before it.
Under the Administration's bill, a totally new concept would be added to

section 207 in that policymaking officials would be barred from making any oral
or written communication to any person in the agency with which he had pre-
viously served on any official matter which is pending before such agency or in
which such agency is a party or has a direct and substantial interest, for one year
after his employment with that agency has terminated. We believe that these
amendments to section 207, coupled as they are with criminal sanctions, would
do much to eliminate the role swapping whereby a person changes overnight from
a Government policy-maker to a private lobbyist before the very agency in which
he had been serving the day before.
Your bill is directed at another phase of post employment, the situation under

which Government contracting officials are at times employed by companies with
which they negotiated Government contracts. We feel this requires correction
but we view it as part of a Government-wide problem not solely with respect to
procurement but also as regards regulatory functions.
And, in this connection, we think there are a number of competing considera-

tions that must be borne in mind. On the one hand, the procurement relationship
can engender potential conflicts of interest. On the other hand, we must be mindful
of the impact that restrictions of this sort may have upon the Government's
ability to recruit and retain qualified personnel.
At the present time, the Civil Service Commission does not have sufficient

powers to assure the proper execution of a comprehensive ethics program. The
public is entitled to no less from its employees. To remedy this, the 'President's
bill would create an Office of Government Ethics within the Civil Service Com-
mission. The Office would be headed by a Director appointed by the President
with the advice and consent of the Senate so as to highlight the significance
attached to the Office by the President. To assure that the ethics program can
be pursued effectively, the Administration's bill sets forth specific powers and
responsibilities for the Director, included among which is the authority to order
"corrective action on the part of agencies and employees which the Director
deems necessary." Heretofore, the Commission had hortatory influence, at best,
to recommend to an agency that it discipline an employee who had an unresolved
conflict of interest. If no action were taken by the agency, the Commission could
not proceed further. The Commission would not be helpless under the Adminis-
tration's bill.

Your Committee is seeking to eliminate, insofar as possible, conflicts that could
arise or do arise in the field of Government procurement. In this connection, under
the Administration's bill the Director of the Office of Government Ethics would
be empowered to assist the Attorney General in evaluating the effectiveness of the
conflict of interest laws and in recommending appropriate amendments to them
including any that may be deemed necessary to cover specialized situations.
This power is most pertinent in connection with S. 695.

Additionally, there could be a proliferation of reporting requirements caused
by legislation such as S. 695. The Department of Interior, for example, has been
required by recent legislation to obtain reports from officers and employees
performing functions under the Federal Land Policy and Management Act
(P.L. 94-579), from officers and employees performing functions under the
Mining in the Parks Act (P.L. 94-429) and from other employees performing
functions under the Energy Policy and Conservation Act (42 U.S.C. § 6392).
These employees in most cases are already required to submit reports to the
Department of Interior under Executive Order 11222. As a result, there are some
Interior employees who are required to file two or three reports on ethics and
sometimes at different times during the year. S. 695 could add to this burden.
Under the Administration's bill the Commission through its Ethics Director

would be granted the opportunity to look into the broad overall problem of
ethics and if more specific information is necessary from particular employees
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such as contracting officials, it could require additional reporting. This would
allow more flexibility than a piecemeal approach by Congressional legislationwhenever a particular problem comes into focus.
S. 695 would establish a Conflict of Interest Review Board to be composed of

the Chairman of the Civil Service Commission, the Attorney General and theComptroller General. We defer to the Department of Justice as to whether it
would be appropriate for the Comptroller General to serve on such a Board
but we question whether it would be advisable.
I would also question the composition of the Board as contemplated by S. 695.The Board would be made up of officials who already have more than sufficient

duties and responsibilities to execute. The members of the Board could be atmost titular.
We believe that the Administration's bill proposes a reasonable program

that can be applied throughout Government to achieve fair and equitable stand-ards of conduct rather than establishing conflict of interest requirements in a
piecemeal fashion. However, the Committee should be aware that the proposed
Office of Government Ethics in the Civil Service Commission could and would
carefully and thoroughly consider the proposals made in S. 695 to determine the
extent to which additional regulation or legislation would be required to avoid
conflicts of interest by contracting officials. We feel that we can accomplish the
substance of what S. 695 proposes within the framework of the enlarged and
enhanced ethics program which President Carter has requested of the Congress
for all Federal Executive officials and employees. Accordingly, we recommend
that no action be taken on S. 695 and that the Committee give favorable con-
sideration to the bill recommended to the Congress by the President and in-
corporated in S. 555.
The amendment proposed by Senator Abourezk with respect to organizational

conflict of interest concerns a subject which is under study by the Office of
Federal Procurement Policy. This Office, I am informed, has directed that a
uniform regulation with more comprehensive coverage be developed in this field.
The Department of Defense and General Services Administration are currently
working on these new regulations. Under the circumstances, I would suggest
that no action be taken on this amendment until the Office of Federal Procure-
ment Policy has had an opportunity to issue Governmentwide regulations.
I have enjoyed appearing before you.

Dr. CAMPBELL. Those, Senator, are the highlights of our testimony
and we of course stand ready to answer any questions you may have.
The CHAIRMAN. I want to thank you very much. You have obviously

done a lot of work on this and I appreciate your having gone into the
kind of detail you did.
Some of your criticisms and suggestions are very useful. I might

say that I don't see any competition between the Carter proposal
and our proposal. I think that they are complementary. I'm all. for
President Carter's proposal. I want to cosponsor that. I'm enthusi-
astic about it and I think it's desirable and necessary. But it approaches
this in an entirely different way.
It reaches a different problem than our proposal. Let me start off,

Dr. Campbell, by indicating some of the areas where I think we may
differ on our interpretation of the bill that's before us.
On page 2 of your remarks (see page 44), referring to the disclosure

of employment requirements, you stated the requirement referring to
our bill appears to cover all contracting officers regardless of salary
or grade. I don't think that's correct. I think it's incorrect. The
disclosure requirement applies only to those individuals serving in
grade GS-13 or higher who came to the Government from the employ
of a contractor or who leave the Government to accept work with a
contractor. That's identical to the requirements which already apply
to DOD and NASA.

The basic employment prohibition contained in another section
of the bill does apply to all contracting officers so long as they have
authority as specified in the bill.

4
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A second apparent misunderstanding is contained on page 3 of
your remarks (see page 44), wherein you state, "elements of pro-
hibition on gratuities," and I quote, "puzzle us since we cannot foresee
any situation in which a contracting officer should be authorized to
accept a g,ratuity from a contractor."

Well, I certainly applaud that sentiment, but I should point out
two factors to you. The first is what we're discussing here would be
a felony under this bill and I believe it would be unwise to make an
acceptance of a very small gratuity a crime. Most such gratuities are
already forbidden by regulation which should adequately deal with
minor instances.
The second problem deals with the problem that arises whenever

Congress enacts legislation that is totally inflexible. There should
be some flexibility.
A third misunderstanding or misstatement is on page 3 (see page 44),

where you state the information in the administration proposed dis-
closure statement "is more detailed than S. 695."

Again, I believe that you misunderstand the intent of our bill. We
are not attempting to duplicate the provisions of the administration
bill. The two disclosure requirements are totally separate. One deals
with disclosure of financial arrangements and assets, while the other
provides for disclosure of employment arrangements. We are con-
cerned with employment arrangements. The President's bill deals
with disclosure of financial arrangements and assets.
That concerns me because it appears that the administration believes

that S. 695 somehow is competing with the administration bill and
it is necessary to prove that one is better and that's not the case at
all. I think, as I say, they are both desirable. They are both necessary
and I don't want to give the impression at all that I'm not enthusias-
tically in favor of the bill that you have worked so hard on.
Dr. CAMPBELL. If the testimony carried a tone of competiveness,

that is our error. What the President clearly would like to do is to
incorporate hopefully in a single bill all the matters which should be
appropriately covered by ethics conflict of interest legislation and it
is in that sense that we would hope it would be possible to bring
together all of these various efforts that are being made both in the
executive branch and in Congress to create a single set of standards
and a single administrative system for dealing with them, and I
would like to emphasize the latter point because the difficulty now
that many of the public employees have is a set of regulations which
vary from department to department and field to field and the lack
of any central place for coordinating what is going on in this area.
It is for that reason that the President has recommended, for example,
the establishment of an office within the Civil Service Commission
to try to bring some order in this total field.
The conflict of interest effort that your bill is trying to get at is

obviously of concern to the administration and to the extent that
its bill does not touch matters that should be covered I'm sure there's
a willingness to try to work that out.
The CHAIRMAN. So what you would prefer to do, as I under-

stand it, would be to amend your bill perhaps, if the amendment
seemed in order and appropriate, so that you have a single bill con-
sidered together and that you could put this situation in one package
rather than have separate bills?
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Dr. CAMPBELL. That is right. Now let me say that the President's
bill has been incorporated in part in Senator Ribicoff's committee
bill, and that now has become a single bill incorporating both parts
from the Senate contribution as well as aspects from the executive
branch bill, and it would seem to be useful to try and bring all of this
together so that we do not have—it isn't so much a matter of conflict-
ing legislation in intent, but conflicting only in the sense of being on
occasion inconsistent and lacking a common administrative system.
The CHAIRMAN. You see, what I miss in the President's bill—and

again, I'm not critical of the bill because I think it's a good bill and
I'm all for it—but one thing it doesn't have in it is some way of
recognizing that when you have a procurement official who deals with
a particular company, contractor "A", a big company, and he buys
hundreds of millions, even billions of dollars of procurement from
that company, then having done that for several years he goes to
work for the company. Now you say, well, we're just going to keep
him not working on "engine A," or "missile B" that he was responsible
for, but he can do anything else.
Now what does John Q. Public think? Here you have an official

who has worked for the Government and he goes to work for a private
firm for a salary of $70,000, $80,000, $90,000 or $100,000 a year, and
the feeling is that he knew right along he was going to work for that
company and he was very favorable to it for that reason and he was
soft when the issue would come up to him in his capacity as a Govern-
ment procurement official; he permitted them to move ahead with their
overruns; he wasn't as critical as he might have been perhaps. At least
that's the perception. That's the feeling.
Now what we're saying is that that creates a situation where there's

a conspicuous conflict of interest. All we would do would be to say he
shouldn't go to work for a company with which he's dealt.
Now I understand your position is that that would discourage

people with great talent who would contribute greatly to the Federal
Government who wouldn't want to work for it if they couldn't go to
work for a company with whom they have been dealing. I just can't
believe that the talent in this country is so limited and the competence
is so slight that you couldn't find somebody who would be perfectly
willing to work as a procurement official and then not go to work
for a company with whom he dealt. That's what we're trying to reach.

Dr. CAMPBELL. I understand what you're trying to reach and it
seems to me a very fair purpose. I'm concerned that in some very
highly technical fields there are limited private employers and that
there could be difficulty in attracting the kind of technical expertise
in the procurement field that's needed if there is an absolute prohibi-
tion on employment in companies with which they have been in
association.
Now the administration's bill attempts obviously to deal with this

by denying the opportunity of any contact following 
The CHAIRMAN. Any contact on a particular matter over which he

had authority.
Dr. CAMPBELL. No. The 1-year denial is a complete denial of

contact. Beyond that, then it becomes a matter of limiting contacts in
areas in which the person was immediately involved as a Federal
public servant, but there is a denial 

4
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The CHAIRMAN. You still have the fundamental problem, which is
the fact that he goes back to work for the company. There's so much
money involved here. There's so much profits. The determination of a
procurement official can be worth many millions of dollars to a defense
contractor, well worth hiring a person even if he never has any further
contact with the Defense Department. So it's perfectly understandable
why people are skeptical and cynical and feel as if one of the reasons
why the Government is so soft on overruns and why we have so many
of them and why it's costing the Federal Government so much and why
the procurement officials don't seem to really crack down is because
they can look forward to a cushy job.
Dr. CAMPBELL. And I take it you do not believe that the denial of

contact is sufficient restriction.
The CHAIRMAN. I think it's important. I think it's a very good one.

I think it's an excellent attempt to go part of the way, but I think the
fundamental problem is of the problem of what appears to be the
payoff.
Let me ask—the greatest concern I have about your suggestion that

we delay the consideration of S. 695 is the fact that the administration
bill will have little, if any, effect on the post-Government activities of
the largest single group, of military officials in the military. As you may
know, section 801(c) of title 37 of the United States Code, which is
administered by the Comptroller General, already prohibits for a
3-year period almost any representational activity aimed at con-
summating a sale. Contacts to promote good will are prohibited.
Demonstrating products is prohibited. Inquiring what products the
service might need in the future is prohibited. Negotiating and signing
a contract is prohibited. It's possible you may obtain some additional
protection by making such activities a crime rather than a matter of
forfeiture. With regard to post-Government restrictions, very little
would be accomplished with respect to retired military officers by
enactment of your legislation. Isn't that true in light of this legislation
that's already on the books?
Dr. CAMPBELL. May I ask counsel to respond because I don't

know?
The CHAIRMAN. Yes. Mr. Goodman.
Mr. GOODMAN. Again, the postemployment restriction which is in

the President's bill which provides for this kind of 1-year total bar
from dealing with your own agency does affect people in the military
who are in positions classified at grade 07 and higher. I must readily
admit that I'm not prepared at the moment to precisely indicate what
positions are at that grade level because I don't deal with the military
as a general matter. However, there is this 1-year prohibition which
would apply there as well.
Dr. CAMPBELL. It's obviously an effort to relate it to grade 16.
The CHAIRMAN. That's a brigadier general or higher, as I under-

stand. A colonel wouldn't be affected. Is that correct?
Mr. GOODMAN. I'm not familiar with what that rank is equivalent

to, quite frankly.
The CHAIRMAN. Almost all of your project managers and procure-

ment officials are below that grade.
Mr. GOODMAN. If the problem is that the rank level is not sufficient,

then this may again be an area in which consideration should be given
in dealing with the provisions under this general bill that the President
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level. Again, the same suggestion may apply here.
The CHAIRMAN. Well, we have had hearings for 2 years now and

have gone into great detail. This is the problem.
Dr. CAMPBELL. There is no question that if 07 is brigadier general,

and I take your word for it and that of the staff that that is the case,
it does not reach as far down as we thought we were in drafting the
bill.
The CHAIRMAN. The Federal Government spends well in excess of

$50 billion annually to buy supplies and services. Considering the
dimensions of that spending, do you believe the actual problem is
unique to Federal procurement and should thereby be classified as
secondary or less important than this problem that your bill addresses?
Dr. CAMPBELL. No, we do not.
The CHAIRMAN. The staff reminds me that the problem with your

proposal in its present form—and, again, I support it. I'm not critical
of it, but I do want to supplement it—is that the actions that you
refer to are already prohibited, and nothing would be accomplished
with respect to the military, anything additionally.
Dr. CAMPBELL. I'm not certain whether that is true in relation to

the absolute 1-year bar or not, but I understand that that absolute
bar of any contact is not now in regulations.
There are bars to relationships, specific relationships, on things in

which you've been involved.
The CHAIRMAN. But as far as strictly with respect to retired military

officers is concerned.
Dr. CAMPBELL. I'm not sure which legislation we're now talking

about.
The CHAIRMAN. The one that is currently in effect.
Dr. CAMPBELL. Yes; it's retired military officers only, right. And

this bill obviously would relate to the year after leaving the service in
which there is an absolute bar, and then a 2-year and lifetime bar on
direct contacts on matters with which the employee has been involved.
The CHAIRMAN. Well, you suggested that we should defer action

on this legislation and promised the office of Government Ethics
would consider the proposal. Now, given the time it would take to
enact your proposal, the Carter proposal, establish appropriate funds
for it, hire a staff for the office, issue regulations on financial disclosure,
and catch up on other problems that have been overlooked, it might
very well be 1979 or 1980 before the office would be ready to begin
studying the proposal.
Then, of course, it would be necessary for the office to prepare its

recommendations and submit them for congressional consideration.
Now, we've already established that in the Carter bill we do very

little, if anything, in the area of Defense procurement. How much
longer do you think we ought to wait before we begin to deal with
that problem?
Dr. CAMPBELL. Certainly there is a determination in the Senate

Government Affairs Committee to move their bill quickly, and obvi-
ously the President is strongly in support of that. It is hoped that
there can be legislation in this calendar year, and if that in fact happens
the machinery can certainly be in place during 1978.

If I may, I would suggest that it seems to me there are two ap-
proaches. One is to try and reach agreement in areas where there are
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differences in your bill and the bill that the Senate Committee has
now reported to see whether we can get agreement on amendments
to that bill, and then move also in the direction as to what would be
the nature of the regulations that would emerge once passed and in
operation.
The CHAIRMAN. Let me see if I can get a little further into a related

problem. I've discussed this a little bit with Congressman Bennett.
An official of a private defense contractor is very expert in some

particular field—aircraft perhaps, or missiles—and he's willing to
work for the Government, and the Government is willing to have him.
He has worked for a company, say, for 15 years, 10 or 15 years, and
he wants to go back to the company. He likes the company; they like
him; he wants to make a career with the company.
Now, your statement is that enactment of this S. 695 might handi-

cap the Government's executive recruitment effort. In connection
with the example I gave, I'd like to point out that the committee
counsel is of the opinion that the Conflict of Interest Review Board
would probably permit employment with any company if an indi-
vidual could demonstrate that he disqualified himself in deliberations
affecting that company.
He comes in. He's worked for Lockheed, or he's worked for Boeing,

or for Northrop; and he says "I'm not going to have anything to So
with Lockheed, Boeing, or Northrop," or whichever firm that was,
say Lockheed, "because I want to go back to Lockheed." He dis-
qualifies himself.
Now, current law requires any Government employee to disqualify

himself, anyway, from any deliberations affecting the company if he
holds a financial interest in that company or if he's negotiating for
or has agreed to accept employment. Disqualification doesn't seem
to be an onerous burden to an individual under those circumstances.
It's already required in many instances.
So would this tend to obviate your concern with respect to executive

recruitment from industry, to say that under those circumstances
you'd be in a position as chairman of the board to permit a return to
industry and it would be perfectly proper. The law would require you
to do it, to find that since he disqualified himself from working on
Lockheed procurement while he was in, say, the Air Force, he would
have every right to go back and work for Lockheed, and there would
be no question about it.

Dr. CAMPBELL. That situation as it would be affected by the
legislation now in S. 555 would, I think, be a greater protection in
that, one, it would deny any possible contact of that person once he
goes to Lockheed with the agency with which he's been working, even
if he had ruled himself out of having any contacts with Lockheed or
any other firm of that kind. And for a longer period of time he would
be denied to have any contact with the Government from his private
job in any matter in which he was directly involved.
Now, it seems to me that the protection there is a substantial one,

and I would quite agree with you that you might argue that that
would also be a restrictive factor in recruiting the kind of people that
you want. It becomes a matter, Senator, of judgment as to how far
you go on the one hand to make sure that we deal with conflict of
interest problems and certainly postservice employment problems
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while not handcuffing ourselves in relationship to the quality of
people.
And, frankly, my own judgment is that until we've had some.

experience in this it is going to be difficult to deal with that judg-
mental question.
Mr. GOODMAN. If I could add to that, Senator, the proposed bill,

the President's bill dealing with conflict of interest, does have a
provision that attempts to deal with the issue of the person in the
private sector who comes into the public sector by having a provision
that anyone who did work outside the Government and comes into
the Government, and has received over $5,000 in salary from someone
outside the Government during the past 2 years, has to make a
financial disclosure concerning his relationships during those past 2
years prior to Government service with that company, the nature of
what that relationship was, and things of that type, as well as, of
course, having to make a complete disclosure of any continuing
relationships that might exist with a prior employer.
So in addition to matters that Dr. Campbell has testified to, there

is a public disclosure requirement as well, so that the public knows
where their public servants have been in these areas.
The CHAIRMAN. I'm concerned with a case that I can think of now,

and I'm sure you may be thinking of the same case, where a person
went to work for the Federal Government as a very powerful procure-
ment official and dealt with a firm, and then went back to work for
the firm for $90,000.
Now, I suppose everybody knows how he got the $90,000. I think

it was outrageous. I think it's something the public would obviously
perceive as a payoff.
Now, under your bill he'd be free to do it; under our bill he wouldn't

be. It's that simple. You just wouldn't reach people doing that.
I don't want to make it retroactive. I don't want to reach this man.

He obeyed the law at the time, but I think that in the future we ought
to prohibit that kind of activity.
Dr. CAMPBELL. If I may, Senator, in response to that comment,

urge that we do try to accomplish a balance here.
As you are well aware, people in both the legislative and executive

branches often do make substantial sacrifices, and I guess the issue
becomes the degree to which you do restrict future earnings oppor-
tunities for people who have served in the Government.
The CHAIRMAN. Well that's right, and that's why we're proposing

the review Board where they would have the opportunity to counsel
such a person that he's perfectly free as long as he's disqualified
himself.
You say on page 5 (see page 45), "On the other hand, we must be

mindful of the impact such restrictions of this sort would have on the
Government's efforts to recruit and retain qualified personnel." Now,
that is what the question is about. When he comes in and he knows this
is the law, he disqualifies himself from this kind of action. With S. 695,
our bill, he then would be free to go back and work for the company,
so it shouldn't act as a deterrent to getting competent people.
Dr. CAMPBELL. I would like to add that we are equally concerned,

along with that problem, with the fact of the need for covering a
broader range than procurement officers.
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If you will look at the prepared testimony, in the paragraph just
previous to the one that you quoted, we say that we are concerned
about it as a Government-wide problem, such as regulatory agencies,
FTC, the Civil Aeronautics Board, where the potential conflicts are
every bit as great, I believe, as they are in the procurement field.
Whatever legislation we have, I would hope it would stretch to

cover all the relevant aspects of Government rather than going about it
on what seems to me to be a rather piece-meal basis.
The CHAIRMAN. Well, there is another element here. The bill that

the administration has recommended only bars contacts by former
Federal employees. But there is an advantage to the contractors in the
knowledge of former Federal employees in post-Government jobs.
In other words, what he's interested in is getting a job with con-

tractor A; therefore, when he deals with contractor A he's likely to
follow policies which make contractor A obligated to him so they hire
him. They don't give a darn if he has any contact with the Pentagon
or not. They may like it if he could, but they're going to pay him off
for the millions of dollars of profits they may have been able to make
out of his very sensitive, cooperative, and helpful work as a Govern-
ment official.
Dr. CAMPBELL. For past services.
The CHAIRMAN. That's right.
If, as you say, you're concerned about the "revolving door," then

wouldn't some additional degree of protection be necessary in this
with respect to the military?
Dr. CAMPBELL. Well, again, I guess it's a judgmental matter. I

think that the additional restrictions in the President's bill and now
incorporated in S. 555 of the year's denial of any contact, and then
beyond that the denial related to anything with which the person was
concerned, is a denial that will stop at least many of the things we now
assume to be abuses as a result of the "revolving door."
Now, I think it is a fair argument as to whether they go far enough

or not, but they certainly go beyond what is now the law.
The CHAIRMAN. One of the criticisms you had that I think would

strike a responsive chord in most people is your arguing that the three
people who will serve on the Ethics Commission are too busy. You
argue that you—and you certainly have a big and responsible job as
Civil Service Commission Chairman—Attorney General Bell, and
Comptroller General Staats are all very busy men. We recognize that,
but, as you know, perhaps better than anyone in the executive
branch, the essence of being a successful executive is delegation of
authority. That's the first thing we learned at Harvard Business
School. You've got to delegate authority if you're to succeed as an
executive. Anybody who tries to do all of his work himself is going 'to
fail. There is no way you can do it if you've got a big job. You have
to delegate.
Dr. CAMPBELL. Yes.
The CHAIRMAN. The question is, Whether or not you should get

into this matter, whether it's important enough, whether ethics in
Government really is of sufficient significance to warrant some time
and attention by these three very important people.
I think it's so important, so vital, and although I recognize the

legitimate point, the question of whether we should not absorb any
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time on this, I think it is something that warrants some attention and
some time.
Dr. CAMPBELL. Certainly I would not deny the importance and

significance of the responsibility, and should it work out that the
Board as described is created I am sure that the people occupying
these positions will give the time and attention to it, as well as delegat-
ing the authority in a way which will mean that they can stay on top
of it.
I would make a point, though, that the President had exactly the

same desire for high visibility of this activity by creating an Office of
Ethics in the Civil Service Commission and making the director of that
office a Presidential appointee in an effort to give public visibility to
the position, to have a person whose sole responsibility would be in
that area, and clearly demonstrating his belief in the importance of
the function.
The CHAIRMAN. But isn't it true that all three agencies currently

have some responsibility for enforcing or administering Federal conflict
of interest matters?
Dr. CAMPBELL. Yes; it is. I would make the point, however, I'm not

in a position to testify on it. I'm sure the Justice Department will
tomorrow. It's the difficulty of combining executive and legislative
officers, with the Comptroller General being responsible to the Con-
gress. Whether that is an appropriate combination of the executive and
legislative branches, I think, is a question, and certainly the decision
on the Federal Election Commission raises some questions.
The CHAIRMAN. Yes; it's a legitimate point. You've got the execu-

tive and legislative branches both represented here at the same time.
One of the reasons we put this together was because each one of these
officers has heavy responsibility already and expertise in this particular
area.
Your office is responsible for passing on the adequacy of depart-

mental standards of conduct regulations; the Comptroller General is
responsible for controlling the law on selling to the Department of
Defense by retired military officers; the Attorney General is responsi-
ble for the enforcement of all criminal conflict of interest laws.
So it would seem to me that each of these officers is peculiarly and

specially prepared to deal with these matters that currently fall in
that responsibility.
Dr. CAMPBELL. That certainly is correct. I would only add the

additional comment that the Comptroller will obviously speak for
himself, but in testifying on the Senate bill in this area he felt very
strongly about the conflict situation in relationship to getting in-
volved in the executive branch affairs.
The CHAIRMAN. Now, setting aside the question of who would serve

on the Conflict of Interest Review Board, and it may be necessary to
make a change there, do you agree that a body which would promote
standard Government-wide interpretation of conflict of interest legis-
lation and could advise individuals on their possible criminal liability
would serve a useful purpose?
Dr. CAMPBELL. Yes, indeed, and that was one of the justifications

in the President's bill for the creation of a single office for doily, that.
Now, it may be that there are other ways of doing it, but the

intent is exactly the same as your intent.
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The CHAIRMAN. Dr. Campbell, our next witness is here, Senator
Metzenbaum. We're anxious to hear from him. But, in concluding,
may I. have your firm commitment that your office and the White
House will work with this committee to insure the two bills are con-
sistent and noncontradictory?
Dr. CAMPBELL. You certainly may have that commitment.
The CHAIRMAN. Thank you very much. I think we can work

something out here. I appreciate so much your thoughtful statement,
even though I disagree with some of your conclusions, and I'm hope-
ful that we can come together on legislation to do the job as it has to
be done.
Dr. CAMPBELL. We appreciate the opportunity to testify, sir.
The CHAIRMAN. Thank you, sir.
Senator Bayh couldn't appear today, but he asked that I include

his attached statement in the record of today's proceedings. He's
the principal cosponsor of the bill.
[See appendix 'V, page 247, for Senator Bayh's statement.]
The CHAIRMAN. The committee's next witness will be Senator

Howard Metzenbaum of Ohio. I think it is especially notable that
he is sponsoring this legislation. He was a businessman before coming
to the Senate, and he has familiarity with how business operates.
He is in my view an outstanding and particularly sensitive U.S.

Senator, concerned with ethics, concerned with proper deportment
on the part of Members of Congress and the executive branch and
the responsibility all of us hold to the public to discharge our re-
sponsibilities honestly.

Also, I think he is very much aware of the cost of conflicts of interest
and corruption
Senator Metzenbaum, go right ahead.

STATEMENT OF HON. HOWARD METZENBAUM, U.S. SENATOR FROM
THE STATE OF OHIO

Senator METZENBAUM. Mr. Chairman, I'm very happy to be here
today to speak in support of this legislation. I only wish that Mr.
Campbell, Chairman of the Civil Service Commission had said that
the administration put its total support behind this legislation.
I would urge upon the administration that they take another look

at S. 695, with a view towards making it a part of the administration
program.
Mr. Chairman, I would like to commend you for your active leader-

ship role in this area. You have attempted to insure that govern-
mental officials are the kind of people that the American public
wants in. public office, to try to avoid conflicts of interest that are so
self-evident.
Mr. Chairman, I must say that, while it is always a pleasure to

appear before your committee, I'm truly disappointed that these
hearings had to take place.
My disappointment is not with this committee, but with the

failure of Secretary of Defense Brown to act in this area, as a matter
of executive responsibility.
When Secretary Brown appeared before the Armed Services

Committee, I made clear to him that I, and many other Senators,
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were not satisfied with the way Pentagon spending was being managed.
I emphasized that conflict of interest situations were intolerable. I
suggested that he follow President Carter's lead by requiring that
procurement officials agree not to work for defense contractors for
two years after retirement.

Secretary Brown replied that I had identified a problem, but he
was not sure I had identified a solution. The Secretary said he would
think about some different approaches. [See appendix III, pages
225-226]. Since those hearings, I have talked and written to Dr. Brown
repeatedly, urging him to provide me and the country with a solution.
To date he has not responded.
[See appendix III, pages 230-234.]
Mr. Chairman, Secretary Brown has been in office for almost 4

months. He could have taken actions shortly after taking office
which would have gone a long way toward making this bill unneces-
sary. But he has done nothing. That's the reason I commented that,
I'm sorry we have to go forward with hearings on a piece of legisla-
tion. By an Executive order the Secretary could handle the matter and
follow the lead that's already been taken by his own President, the
man who appointed him.
I am afraid, Mr. Chairman, that this inaction indicates that it is

business as usual at the Pentagon—tough management of tax dollars
is still not a major concern. Frankly, this is no longer good enough for
the people of my State and the Nation. They are demanding tougher
laws on conflict of interest, because they want honest and objective
management of the way their tax dollars are spent. Pentagon procure-
ment personnel watch over almost $50 billion of the Nation's tax
dollars. They must have a commitment to good management which is
beyond question. They must also have a concern about competitive
bidding practices, which they don't have. The Secretary has done 

inothing n this area either.
I might say in that same regard that I was particularly pleased to see

that the Secretary of HEW did take the lead with respect to the pro-
curement practices at HEW. I would hope that the Secretary of
Defense would note the steps that have already been taken by Secre-
tary Califano and perhaps follow in his lead.
Under the current laws, questions continue to abound. According to

Pentagon records, since 1970 at least 2,600 Department of Defense
officials have gone to work for defense contractors after leaving the
Pentagon. Moreover, these numbers have been growing by leaps and
bounds. In 1975 the number of Pentagon retirees moving to the defense
industry increased by more than 65 percent.
These figures in themselves would be disturbing. But, as you well

know, Mr. Chairman, the numbers are incomplete. Because of lax
recordkeeping, Pentagon figures understate the actual number of
retirees in the defense industry by 30 to 50 percent. And I cannot
understand a Government that permits this kind of procedure to
continue by turning its head away.
When the Secretary was before the Armed Services Committee for

confirmation, he was worried about that conflict of interest laws would
cause people not to come from outside the defense industry to the
Defense Department. The Secretary of Defense is the one best able to
address himself to that subject. He didn't come from the defense
industry, and there are certainly many others out there just like him.

di)
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There are many who believe enough in their Government to be willing
to commit themselves not to take a job with the defense industry with
which they were negotiating while in the Pentagon.
It could be, of course, that those who left the Pentagon to work for

defense contractors were very good guardians of the public's dollars
while they worked for the Defense Department. But if we look at some
of the individual cases, we can understand why the public might
question the dedication to objective management of certain men who
have retired. For example, an Air Force lieutenant colonel who
recently retired had been chief of testing for the remotely piloted
vehicle, the RPV, System Program Office. Ten days after leaving the
Pentagon, he was hired by Lear Siegler, one of the major remotely
piloted vehicle contractors. An Air Force colonel who was project
manager for the heavy lift helicopter was hired by Boeing, the heavy
lift helicopter's prime contractor, 4 days after retirement.
Can anybody really suggest that when he was making decisions

having to do with Boeing that he really was serving the Government's
interest and not having a concern about the interest of his future
employer?

Another colonel who had been special assistant commander on
Minuteman management has retired to go to work for Rockwell, the
producer of major Minuteman components.
And, of course, the most celebrated recent case is that of a top

civilian, Malcolm Currie, who served as Director of Defense Research
and Engineering, a post critically important to defense procurement.
Mr. Currie first came to public attention in 1975 when he was fined
4 weeks pay for accepting the hospitality of Rockwell International
at their fishing lodge in the Bahamas. Questions have arisen about Mr.
Currie recently because he accepted a job with Hughes Aircraft after
he had played a key role in the Pentagon's decision to award a $194
million contract to Hughes for the Roland missile.
Now, I do not mean to imply that all of these men gave away tax

dollars for personal gain. Some or all of them may have been honest
and objective watchdogs of public money while at the Pentagon. We
don't know. But, as a former businessman, I do know that I would
not want the man who is deciding how to spend my company's money
to be tempted by the possiblity of a better paying job with one of my
suppliers while he is working for me. I would fire him summarily if I
knew he was going to take a job with one of those suppliers after he
left my employ. I am sure the American people feel the same way about
those who spend their dollars.
But the facts and figures on Pentagon retirees show that present

laws do not guarantee that Defense Department procurement officials
are committed to good management. Under the present system, pro-
curement officials, instead of coming down hard on firms which waste
our tax dollars, may be thinking about the higher paying jobs waiting
for them the day after they retire. Stricter laws and better means of
enforcement are needed.

S. 695 is a major step in the right direction. Its prohibition against
procurement personnel working for contractors for 2 years lessens the
lure of post retirement jobs. The machinery which the bill sets up will
enforce the ban and insure that proper records are kept. I was pleased
to be an original cosponsor of the bill, and I am proud of the fact that
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I had the opportunity to be here to testify in support of it, in support
of the piece of legislation that you so ably authored, Mr. Chairman.
[Complete statement follows.]

PREPARED STATEMENT OF HON. HOWARD M. METZENBAUM, U.S. SENATOR
FROM OHIO

Mr. Chairman, I would first like to commend you for your active leadership
on this and previous bills designed to eliminate conflict of interest situations. I
believe your efforts will be rewarded this session.
Mr. Chairman, while it is always a pleasure to appear before your committee,

I must admit that I am very disappointed that these hearings had to take place.
My disappointment is not with this Committee, but with the failure of Secretary
of Defense Brown to act in this area as a matter of executive responsibility. When
Secretary Brown appeared before the Armed Services Committee, I made clear
to him that I, and many other Senators were not satisfied with the way Pentagon
spending was being managed. I emphasized that conflict of interest situations
were intolerable. I suggested that he follow President Carter's lead by requiring
that procurement officials agree not to work for defense contractors for two years
after retirement. Secretary Brown replied that I had identified a problem, but he
was not sure I had identified a solution. He said he would think about some
different approaches. Since those hearings, I have talked and written to Dr. Brown
repeatedly, urging him to provide me and the country with a solution. To date
he has not responded.
Mr. Chairman, Secretary Brown has been in office for almost four months. He

could have taken actions shortly after taking office which would have gone a
long way toward making this bill unnecessary. But he has done nothing.
I am afraid, Mr. Chairman, that this inaction indicates that it is business as

usual at the Pentagon—tough management of tax dollars is still not a major
concern. But this is no longer good enough for the people of my state and the
nation. They are demanding tougher laws on conflict of interest because they
want honest and objective management of the way their tax dollars are spent.
Pentagon procurement personnel watch over almost $50 billion of the nation's
tax dollars. They must have a commitment to good management which is beyond
question.
Under the current laws, questions abound. According to Pentagon records,

since 1970 at least 3,600 Department of Defense officials have gone to work for
defense contractors after leaving the Pentagon. Moreover, these numbers have
been growing by leaps and bounds. In 1975 and 1976, the number of Pentagon
retirees moving to the defense industry increased by more than 65%.
These figures in themselves would be disturbing. But—as you well know, Mr.

Chairman—the numbers are incomplete. Because of lax record keeping, Pentagon
figures understate the actual number of retirees in the defense industry by 30 to
50%. (Military Maneuvers, Council on Economic Priorities, March 24, 1975.)

It could be, of course, that those who left the Pentagon to work for defense
contractors were very good guardians of the public's dollars while they worked
for the Defense Department. But if we look at some of the individual cases, we
can understand why the public might question the dedication to objective man-
agement of certain men who have retired. For example, an Air Force Lieutenant
Colonel who recently retired had been chief of testing for the Remotely Piloted
Vehicle (RPV) System Program Office. Ten days after leaving the Pentagon, he
was hired by Lear Siegler, one of the major RPV contractors. An Air Force
Colonel who was project manager for the Heavy Lift Helicopter was hired by
Boeing, the HLH's prime contractor, four days after retirement. Another Colonel
who had been Special Assistant Commander on Minuteman management has
retired to go to work for Rockwell, the producer of major Minuteman components.
The most celebrated recent case, of course, is that of a top civilian, Malcolm

Currie, who served as Director of Defense Research and Engineering, a post
critically important to defense procurement. Mr. Currie first came to public
attention in 1975 when he was fined four weeks pay for accepting the hospitality
of Rockwell International at their fishing lodge in the Bahamas. Questions have
arisen about Mr. Currie recently because he accepted a job with Hughes Aircraft
after he had played a key role in the Pentagon's decision to award a $104 million
contract to Hughes for the Roland missile.
Now I do not mean to imply that all of these men gave away tax dollars for

personal gain. Some or all of them may have been honest and objective watchdogs

•
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of public money while at the Pentagon. We don't know. But, as a businessman, I
do know that I would not want the man who is deciding how to spend my com-
pany's money to be tempted by the possibility of a better-paying job with one
of my suppliers while he is working for me. I am sure the American people feer
the same way about those who spend their dollars.
But the facts and figures on Pentagon retirees show that present laws do not

guarantee that Defense Department procurement officials are committed to good
management. Under the present system, procurement officials, instead of coming
down hard on firms which waste our tax dollars, may be thinking about the
higher paying jobs waiting for them the day after they retire. Stricter laws and
better means of enforcement are needed.
S. 695 is a step in the right direction. Its prohibition against procurement

personnel working for contractors for two years lessens the lure of post-retirement
jobs. The machinery which the bill sets up will enforce the ban, and ensure that
proper records are kept. I was pleased to be an original co-sponsor of the bill, and
I hope this committee will act favorably on it.

The CHAIRMAN. Thank you so much Senator Metzenbaum, for
what I think is one of the most effective statements that we're likely
to hear on this legislation.
I particularly like your reference to the fact that you as a business-

man wouldn't want somebody who worked perhaps as your buyer to
then turn around and go to work for the supplier from whom he had
been buying. I think that anybody would recognize that right away.
After all, he has a whole group of suppliers to buy from. He buys from
one guy, enriches him at your expense, and then goes to work for the
person from whom he has been buying.
As you say, you would fire him if you knew that. If he did that

without your knowledge, you might very well want go to court
after him.
What we're saying is the Federal Government deserves that kind of

protection. We just want to see that people who are working in a
procurement position like that cannot go to work legally for 2 years
for the people with whom they have been dealing. Unfortunately, the
administration bill doesn't provide that.
Senator METZENBAUM. You have to combine that question of

buying from preferred sellers with the fact that 92 percent of the
Defense Department procurement is done without price competitive
sealed bidding. I think that when you put the two factors together. . .
[See appendix III, pp. 227-229.1
The CHAIRMAN. That's an excellent point that I neglected, and it's

a point that has haunted me for a long, long time.
Theoretically, the preferred method of procurement is by advertised.

competitive bid. Actually, as you point out, 92 percent of our pro-
curement is by some form of negotiated procurement, much of it
cost-plus. At any rate, it's procurement in which the procurement
official has a colossal amount of discretion. They make the decision
that it will go to a particular firm, and therefore that decision can be
worth millions and millions of dollars in profit for the people who sell
to the Government.
I especially like your specific reference to the fact that one man

went to work 10 days after he left the Pentagon for a particular
contractor, another 4 days afterward, and your reminding the com-
mittee, your reminding the Senate, of the fact that there were some-
thing like well over a 1,000 high-ranking military officials who reported
employment with defense contractors last year, an increase, you say,
of 64 percent of what it was in 1975. So the situation is getting worse.
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In addition to that, as you may know, there was more than a 100-
percent increase in the number of procurement officials who are
'civilians who went to work for defense contractors, so this is a situation
that calls out for a remedy. There is no question about the abuse.
Senator Metzenbaum, as you know, I share your concern about

the apparent inactivity of the Defense Department and the Secretary
of Defense, which is by far the largest procurement agency. Can you
provide for the record documentation of your communication with
Secretary Brown?

Senator METZENBAUM. I certainly will. I'd be happy to do so.
The CHAIRMAN. We'd like to have that.
[See appendix III, pp. 230-234.1
The CHAIRMAN. Why in your judgment were there so many more

Pentagon retirees going into the defense industry in 1975 and 1976
than in the past?

Senator METZENBAUM. I think that people learn that if Joe can
do it, John can do it; and they see that there is no objection to it
and there is no administration policy against it.
I think they all start to feather their own nest, and I guess it's an

understandable kind of development and human nature that more and
more move in that direction. I think the defense industry has recog-
nized that the practice works and there are no sanctions against it.
Defense contractors can, over cocktails or on the golf course, ask the
colonel or general, or whoever happens to be negotiating the contract,
"What are you going to be doing after you leave the Government?
Have you been looking for a certain kind of personnel?"

Let's look at the realities of life. You hire a retired officer in the Army
or in the Defense Department. You hire somebody, and you pay them
$50,000, $60,000, $70,000 a year; and that's peanuts, absolutely
peanuts. If you agree to take them on for 5 or 10 years, it's a drop in
the bucket.
The CHAIRMAN. Oh, yes, it's a marvelous investment. You hire him

for $50,000, $60,000 or $70,000 a year and he brings in tens of millions
worth of business, out of which you make a couple of million dollars
in profits. It's a real payoff.

Senator Metzenbaum, I want to thank you very much. I under-
stand you are needed in the Judiciary Committee. You've been a
fine and most helpful witness. Thank you very much.

Senator METZENBAUM. Thank you very much, Mr. Chairman.
The CHAIRMAN. I'd like to summarize the hearings this morning

by saying that there appears to be general agreement that the "re-
volving door" should be closed. All witnesses today agreed that the
heavy traffic between Government and industry can be detrimental
to the Government's interest. If there have been disagreements, they
have involved proper remedies, rather than identification of the
pro b] era.
Dr. Campbell expressed the commitment of this administration to

policies which will safeguard the public from governmental decisions
based on self-interest. However, Senator Metzenbaum questioned
whether the Department of Defense had recognized and begun to
act on that commitment.

9
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Dr. Campbell further suggested, on behalf of the administration,
that this committee should defer action on S. 695 until after the
administration bill had been enacted. He suggested that the problems
identified in S. 695 may be adequately addressed by the administration
bill. He further suggested that the Civil Service Commission, if it
were granted the authority, would study the proposals in S. 695 and
would make a recommendation on the need for such remedies.
Now, to me that is completely unsatisfactory. The proposals con-

tained in our bill have been around for many years. They've been
studied to death. As Congressman Bennett testified, he first proposed
the temporary ban on employment for procurement officials in 1951,
more than 25 years ago, more than a generation ago.
The establishment of a board to advise individuals on their liability

under conflict of interest law was proposed by the Fitzhugh Com-
mission in 1970. The Fitzhugh Commission—and that was a Com-
mission appointed by the President, President Nixon I believe, and
it was composed of outstanding members of the defense industry as
well as other industries. It was an industry commission. The Fitzhugh
Commission proposal took almost exactly the same shape as does the
Board that would be established by S. 695.

Specifically, the Fitzhugh Commission recommended:
The establishment of a Board of Ethics which would provide advisory opinions

upon request to retired officers, former civilian employees, and defense contractors
as to whether a particular kind of employment is in keeping with the existing
standards-of-conduct rules.

Finally, the disclosure statement requirement contained in S. 695
has been in effect, with regard to several agencies, since 1969.
Furthermore, we received testimony that the administration bill

would not adequately address the problems that would be dealt with
by S. 695. Congresman Bennett and I agree that the administration
bill would be useful, but it will not solve ethical problems in defense
procurement.
I realize that to have done so would contradict the style that is

being set by the new administration, but much of the confusion any
apparent contradiction between the administration bill and the
Proxmire-Bennett bill could have been remedied if the administration.
had consulted with those members of Congress who have been con-
cerned about this issue for many years. On numerous occasions, this
committee has attempted to obtain comments on various drafts of
our bill from the administration, without success.
But the door is not closed to cooperation, and I hope that the

administration will see the wisdom and the necessity of both of the
major conflict of interest proposals now pending before the Congress.
The committee will stand in recess until tomorrow morning at 10

o'clock, when we convene to hear additional witnesses.
[Whereupon, at 11:25 a.m., the hearing was adjourned, to reconvene

at 10 a.m. on Friday, May 20, 19771
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CONFLICT OF INTEREST LEGISLATION

FRIDAY, MAY 20, 1977

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,

Washington, D.C.
The committee met at 10 a.m., in room 5302, Dirksen Senate Office

Building, Hon. William Proxmire (chairman) presiding.
Present: Senator Proxmire.

OPENING STATEMENT BY SENATOR PROXMIRE

The CHAIRMAN. The committee will come to order.
This morning the committee begins the second day of hearings on

S. 695, a bill which I recently introduced, together with Senators
Brooke, Bayh, and others. Its purpose is to improve the quality of
Federal procurement decisions by avoiding certain conflict of interest
situations and by setting up a Conflict of Interest Review Board to
counsel civil servants on these matters.
Today the committee will hear from representatives of the other

two officials designated in the bill to serve on a Conflict of Interest
Review Board. Yesterday we had the Chairman of the Civil Service
Commission. These representatives are the Attorney General and the
Comptroller General.

Afterward, we will have the testimony of the Council on Economic
Priorities, a private research organization which has studied exten-
sively the matter of personal conflict of interest in defense procurement.
Our first witness this morning will present the views of Attorney

General Griffin Bell, his Assistant Attorney General, Leon Ulman, a
constitutional expert with 35 years of Government service.
Mr. Ulman, I don't wish to seem petty, but the committee received

your testimony only las4, evening. We have a committee rule that
testimony is to be submitted 48 hours in advance. It also received
Chairman Campbell's testimony late in the afternoon before he ap-
peared, although invitations to appear were extended a month ago.
It's unfortunate because it makes it harder for us to prepare our
questions and to go over and analyze the statements in advance. We
are very anxious to hear Judge Bell's thoughts on how we can best
deal with the conflict of interest problem in the procurement field, so,
Mr. Liman, you go right ahead.

(63)



64

STATEMENT OF HON. LEON ULMAN, DEPUTY ASSISTANT ATTORNEY
GENERAL; ACCOMPANIED BY EDWARD KNEEDLER, ATTORNEY
ADVISER

Mr. ULMAN. First of all, let me apologize for the lateness in getting
our testimony to you, but there was some confusion as to who was
going to testify and I wasn't notified until yesterday.
I have with me Mr. Edward Kneedler, a member of the Office of

Legal Counsel's staff.
Of course, I'm happy to present the views of the Justice Depart-

ment. First of all, we acknowledge your interest in this area and we
share your concern for assuring the highest standards of integrity
in the operation of the Federal Government.
The CHAIRMAN. May I say, Mr. Ulman, if you would care to do so,

we will be happy to print in full your remarks in the record and you
can abbreviate them in any way you wish.
Mr. ULMAN. I intend to.
The CHAIRMAN. Very good.
[Complete statement follows:]

PREPARED STATEMENT OF HON. LEON ULMAN, DEPUTY ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Mr. Chairman, I am pleased to appear before the Committee today to present
the views of the Department of Justice on S. 695, a bill addressing the problem of
conflicts of interest in Government contracting.
To a considerable degree, the public awareness of the potential for conflicts of

interest in this area is the result of your continuing interest, Mr. Chairman. The
Administration shares your concern for ensuring the highest standards of integrity
in the operation of the Federal Government, including its sizable procurement
programs. As you know, the President on May 3 submitted to the Congress a
message and proposed implementing legislation on the subject of ethics in Govern-
ment. Some of the essentials of the President's proposals were incorporated in
S. 555 by the Senate Governmental Affairs Committee last week, and that bill
has now been favorably reported to the full Senate.

Three titles of the bill reported by the Governmental Affairs Committee are of
particular relevance to today's bearings. Title III of the bill requires public
financial disclosure of all employees classified at a level equivalent to GS-16 or
above in the Executive Branch, as well as top officials in the Legislative and
Judicial Branches. Title IV of S. 555 establishes an Office of Government Ethics in
the Civil Service Commission to oversee the financial disclosure system as well
as other conflict of interest and ethical restrictions. This office will also be charged
with studying the efficacy of existing laws and regulations and recommending
appropriate amendments to the President and the Congress. Finally, Title V of
S. 555 would impose additional post-Federal service restrictions on Executive
Branch employees to supplement those presently contained in 18 U.S.C. § 207.
These features of S. 555, which tl:m Administration fully supports, represent a

significant step in the efforts of the Congress and the President to restore public
confidence in the integrity of the Government. But S. 555 is not intended to be
the final solution to all possible conflict of interest problems. The Committee and
the President acted with care in imposing the new restrictions in order to minimize
hardship on individuals and the Government's recruiting efforts and to avoid
discrediting the entire, effort by moving too quickly without adequate study.
For example, it was decided that the public financial disclosure requirement and
the new one-year period after a person leaves Government service should be limited
to top officials—those at GS-16 or the equivalent—in order to reach the area of
greatest potential abuse while ensuring that the measures can be efficiently
implemented and tested on this somewhat limited scale. Also S. 555 deals only
with problems of an Executive Branch-wide nature. The Office of Government
Ethics that would be established in the Civil Service Commission is specifically
charged with evaluating the need for additional conflict of interest restrictions,
including those in particular areas such as contracting.
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In our view, existing requirements and the new public disclosure system and
post-Federal service restrictions meet many of the concerns addressed by S. 695.
We believe that the proposed Office of Government Ethics should be given the
opportunity to examine the additional measures contained in the bill. The Depart-
ment of Justice therefore recommends that the Committee take no action on S. 695
at this time. If I may, I would like to explain the reasons underlying this recom-
mendation in a bit more detail and, in addition, identify several features of the bill
that we find particularly troublesome.

SUBSECTION 801(b)

The proposed new subsection 801(b) of the Defense Production Act provides
that no 'contracting officer," while so employed, may accept a payment or gratuity
of over $50 from "any contractor" without prior written permission of the stand-
ards of conduct counselor of his agency. The subsection further provides that it is
not to be construed to prohibit acceptance of compensation specifically authorized
by agency directive or regulations. Felony sanctions for both the recipient and
payor of compensation are provided in subsections 801 (f) and (g). This subsection
does not appear to be consistent with the existing restrictions described below,
which it would leave unaffected.
As written, subsection 801 (b) seems to us too broad, because it applies even

where the contractor has no relationship with the contracting officer's agency. By
way of contrast, section 201(a) of Executive Order 11222 as presently in effect
prohibits any employee (not just contracting officers) from receiving any gift or
gratuity from a contractor or other person who has contractual or business relations
with or is regulated by his own agency.

Moreover, where the restrictions in the Executive Order do apply, they ordinar-
ily prohibit the receipt of any gift or gratuity, not just those over $50—although
there appears to be some merit in applying the bill's criminal sanctions only where
the payment exceeds $50.
Even if the subsection's coverage were to be narrowed to apply only to the

receipt of payments from contractors who have dealings with the contracting
officer's own agency, it would appear to be unnecessary as a duplication of section
201(a) of Executive Order 11222. In general, the only exceptions to the prohibition
in the Executive Order and existing agency regulations against acceptance
of gifts from such contractors are for participation in the affairs of professional,
educational and similar organizations; receipt of unsolicited gifts of nominal value;
acceptance of a meal in the course of a luncheon or dinner meeting; and personal
gifts that do not stem from a business motivation. Most of these gifts present no
potential for a conflict of interest and would not in any event rise to the threshold
level of $50 in value so as to require advance approval under the bill.

SUBSECTION 801(C)

Subsection 801(c) provides that a contracting officer who during the last three
years of his Government employment engaged in duties of his office in regard to
any procurement contract shall not accept employment or compensation from any
contractor receiving funds under such contract for a period of two years after his
employment has ceased.

Restrictions on post-Federal service employment may constitute a significant
problem for the individuals who would be affected. We question whether restrictions
such as these should be imposed absent compelling reasons. One purpose of the
proposed restriction is apparently to remove any incentive for a contracting
officer to favor a contractor in hopes of a job offer. At the present time, however,
we are not aware of data or information establishing the seriousness of this prob-
lem. We have reservations about a statute that would impose substantial restric-
tions on employment opportunities on the sizable number of persons who would
never seek to curry favor with a contractor in this manner in order to reach a few
who might. We therefore recommend that this problem be referred to the proposed
Office of Government Ethics for further study, in cooperation with the Office of
Federal Procurement Policy.
In this connection, the Committee may wish to consider the significant new

post-Federal service restrictions proposed in the bill reported by the Govern-
mental Affairs Committee and supported by the Administration. At present,
18 U.S.C. § 207(a) imposes a lifetime prohibition against a former officer or
employee of the Executive Branch representing anyone before a Government
agency or in court in connection with a particular matter in which he participated
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personally and substantially on behalf of the Government. However, that section
does not prohibit a former employee from consulting with or otherwise assisting a
private company in matters in which he participated while with the Government
as long as he does not represent the company in its dealings with the Govern-
ment on such matters. Thus, a person who negotiated a contract with a private
contractor on behalf of the Government may accept employment under that
contract. S. 555 as reported by the Governmental Affairs Committee would extend
18 U.S.C. § 207(a) to prevent such aiding or assisting in connection with contracts
or other particular matters in which the person participated on behalf of the
Government unless the head of the individual's former agency certifies by notice
published in the Federal Register that the national interest would be served. This
revision will therefore solve one important aspect of the "revolving door" prob-
lem—switching sides on specific matters.
• Subsection (b) of 18 U.S.C. § 207 prohibits an employee of the Executive
Branch, for one year after he leaves the Government, from representing anyone
before an agency or in court in connection with matters that were under his
official responsibility when he was with the Government. S. 555 would extend this
bar to two years and prohibit informal contacts as well as formal appearances.

Finally, a new- subsection 18 U.S.C. § 207(c) would be added by S. 555 to
provide that top-level officials, for one year after they leave the Government, may
not make an appearance or attendance before their former agencies or make any
contact with the intent to influence their former agencies on pending business.

This new subsection, if enacted, will strike at what we believe to be the heart
of the "revolving door' problem by preventing top-level officials from exerting
influence over former colleagues and subordinates for a one-year period after they
leave the Government. This purpose is similar to that underlying a specific statute
which seeks to prevent the misuse of influence by retired military officers in
procurement situations. That statute, 18 U.S.C. § 281, prohibits retired officers of
the Armed Forces from representing any person in the sale of anything through
the military department in whose service they hold a retired status.
As mentioned earlier, the proposed new 18 U.S.C. § 207(c) would apply through-

out the Government—not just to contracting officers—but it would also apply only
to officials at GS-16 or above or the equivalent. We would expect that the Director
of the proposed Office of Government Ethics would give consideration to the ad-
visability of extending this one-year prohibition against all appearances and con-
tacts to additional employees, either across the board or in specific areas, such as
procurement. In the area of Government contracting, the Director would surely
cooperate closely with the Office of Federal Procurement Policy, which has recently
been studying other ways in which to ensure the integrity of the contracting
process.

SUBSECTION 801(d)

In addition to the two-year employment ban in the proposed subsection 801(c)
of the Defense Production Act, subsection (d) would impose a five-year prohibition
against a former contracting officer's accepting compensation "from any employ-
ment which was created, supported, or subsidized by Federal revenues" under a
procurement contract in connection with which he engaged in some duties of his
office. The five-year prohibition seems unduly stringent, and we foresee difficulties
in determining whether a given position is actually supported out of contract funds.

SUBSECTION 801(e)

Subsection 801(e) would prohibit a contracting officer who engaged in duties of
his office in regard to any procurement contract from owning, possessing, or con-
trolling any financial holding in any contractor who has been affected by such
action. It would also require that where any contracting officer may be called on to
deal in an official capacity with a matter which would affect a contractor in which
he holds a financial interest, he must promptly dispose of the financial interest or
disqualify himself in any dealings in the matter. We believe that these restrictions
largely duplicate existing law.
The requirement of disqualification or divestiture would appear to be un-

necessary because disqualification or divestiture is already required under 18
U.S.C. § 208(a) where an employee has a financial interest. Similarly, section 203
of Executive Order 11222 prohibits employees from having "direct or indirect
financial interests that conflict substantially, or appear to conflict substantially,
with their responsibilities and duties."
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The first sentence of subsection 801(e) would appear to be unnecessary as well.
A contracting officer covered by the first sentence would have been required under
18 U.S.C. § 208(a) to divest himself of any interest in the contractor before partic-
ipating personally and substantially in matters relating to the contract. The first
sentence therefore deals only with financial interests acquired after the contracting
officer has completed work on the contract. We can see no reason why a contracting
officer should be prohibited from purchasing securities or other holdings under
these circumstances, unless he uses nonpublic Government information in doing so.
Such misuse of inside information is already prohibited by section 205 of Executive
Order 11222.

SECTION 802

The section 802 that would be added to the Defense Production Act by the bill
would establish a Conflict of Interest Review Board to review compliance by con-
tracting officers and former contracting officers with the provisions of section 801,
just discussed, and with section 803, which would require reporting of affiliations
with Government contractors. The Conflict of Interest Review Board would con-
sist of the Chairman of the Civil Service Commission, the Attorney General, and
the Comptroller General. We oppose section 802 for several reasons.

First, it seems to us to be highly undesirable to constitute a collegial body of
the heads of three separate Government agencies—especially when it includes
the Comptroller General, an official of the Legislative Branch. Membership of
the Comptroller General on a Board which would perform the Executive function
of granting waivers of the post-Federal service ban and overseeing enforcement
of reporting requirements is in our view inconsistent with the constitutional
principle of separation of powers.
Second, we do not believe that a collegial body is necessary. Its function would

primarily be to give formal advisory opinions (in effect, waivers) to permit
former contracting officers to be employed by or receive compensation from
contractors where the potential for conflict of interest is remote or where the na-
tional interest requires. § 802(e) (2). We believe that it would be preferable to
vest the power to waive whatever post-Federal service restrictions may be enacted
in the head of the agency involved or in that agency's ethics counselor or in the
proposed Office of Government Ethics to be established in the Civil Service
Commission under S. 555. The conflict of interest laws at the present time pro-
vide for waivers to be granted by the agency head or a subordinate official, see,
e.g., 18 U.S.C. §§ 207(b) and 208 (b) (1), and it is followed in the revision of the
post-Federal service instructions in 18 U.S.C. § 207 proposed in S. 555.

SECTION 803

The proposed section 803 of the Defense Production Act would require present
and former Federal employees to report employment with Government con-
tractors who have substantial contracts with the agency with which the employees
are or were employed. Section 803 is patterned after 42 U.S.C. § 2462 and 50
U.S.C. § 1436, which impose reporting requirements on present and former
employees of NASA and the Department of Defense.
We question whether it is appropriate to require a substantial number of

additional people to report without first assessing the costs and benefits of the
NASA and Defense reporting systems. It is our understanding, for example,
that there have been few requests for the reports from these two agencies.
The number of Federal employees at GS-13 or higher has been estimated to

be in excess of 240,000. Section 803 would potentially cover all of these plus
persons as GS-12 paid at a rate greater than the mimum GS-13 level. An.
additional number of former employees would also be covered. Of course, re-
porting would only be required if the employee or former employee was em-
ployed by a Government contractor who had in excess of $1,000,000 or 1 percent
of the agency's contracts, but this might cover a substantial number of people.
The provision in subsection 803(c) (3) that a person need not report if he was
not paid at a rate of $20,000 per year by the contractor or the Government would
not exclude many people, since that figure is considerably below the minimum
rate for GS-13. Furthermore, with respect to present Government employees,
outside employment must be reported on financial statements filed pursuant
to Executive Order 11222, and prior associations would have to be reported
under the financial disclosure provisions of S. 555. To this extent, S. 695 would
duplicate existing and other proposed requirements.
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Finally, we note that there may be substantial self-incrimination problems in the
requirement in subsection 803 (b) (1) (7) that a former Government employee
provide a description of any duties he performed in connection with a Government
contract if the contractor by whom he is employed is providing or is negotiating
or bidding to provide materials or services for the contract. The proposed sub-
sections 801 (c) and (d) would make it unlawful for the individual to have accepted
employment from the contractor in the first place if he had performed official
duties for the Government in connection with the contract. Thus, subsection
803(b) (1) (7) would require the individual, under penalty of criminal sanctions, to
report information that would necessarily incriminate himself. The mere assertion
of the Fifth Amendment privilege against self-incrimination under these circum-
stances would tend to be incriminating, and it is possible that the reporting
individual could simply file a form making no reference to information required
by subsection 803(b) (1) (7) or perhaps fail to file altogether. See Grosso v. United
States, 390 U.S. 62 (1968) ; Marchetti v. United States, 390 U.S. 39 (1968). See also
Garner v. United States, 424 U.S. 648, 658-59 (1976).

If subsections 801(c) and (d) are deleted and the mere acceptance of employment
with a contractor having an interest in the contract for which the contracting
officer had responsibilities is not unlawful, subsection 803(b) (1) (7) is not facially
objectionable on self-incrimination grounds. Even then, however, a former Govern-
ment employee required to file under the bill could assert his Fifth Amendment
privilege in certain situations and refuse to report information that would in-
criminate him under other statutes—such as the prohibitions against representa-
tional activities in 18 U.S.C. §§ 207, 281 and 283. Similarly, a present Government
employee would be free to assert a privilege against disclosure of information that
may be incriminating in context, such as evidence of the receipt of "compensation
from a Government contractor during the period of Federal service.

AMENDMENT NO. 192

Finally, the amendment intended to be proposed by Senator Abourezk on the
subject of "organizational conflict of interest' is more properly a concern of the
Office of Federal Procurement Policy. I understand that Office is actively working
with the Department of Defense and the General Services Administration toward
the development of Government-wide organizational conflict of interest regula-
tions. We defer comment on the proposal at this time pending the completion of
that Office's work in developing such regulations.
In closing, I would again like to point out that the new Government-wide public

disclosure and post-Federal service restrictions contained in S. 555, when coupled
with existing conflict of interest provisions, address many of the problems to
which S. 695 is directed. We suggest that the new measures proposed in this bill
warrant further study.

The CHAIRMAN. Thank you very much, Mr. Ulman.
Mr. Ulman, there's a sharp difference of opinion obviously between

you and those of us who support the bill that's before us. I'm in favor
of the administration bill. I'm for it. I think it's a good bill. I think
it's a desirable bill. I want to cosponsor that bill, but I think it does
not cover a very, very important element of procurement.
You point out that it does something in the same direction this

does by inhibiting the contact of a procurement official from leaving
the Pentagon and then going back and making representations to the
Pentagon with respect to a particular procurement on which he was
working. I think that's too narrow and I think it leaves a very big
element of conflict of interest which is untouched.
Let me ask you this. If it were demonstrated that the seriousness

of this problem had been documented—that is, the seriousness of the
problem of a public procurement official being bought off in effect by
the defense contractor—would you agree with the need for this kind
of legislation?
Mr. ULMAN. I think that if that were done we certainly would be

in a position to reconsider what we have said.
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The CHAIRMAN. All right. In his testimony yesterday, Congressman

Bennett—let me give you some documentation—referred to several
reports which as long as 20 years ago documented the danger of
allowing such situations to continue.
Let me read from several examples.
From 1956 the presence of retired military personnel on payrolls, fresh from the

"opposite side of the desk" creates a doubtful atmosphere—companies whose

business is so closely interwoven with the military establishment ought to lean

over backward so that no suggestion of favoritism, influence, or "old school tie"

could be read into their conduct.

From a 1960 New York Bar Report:
Interviews revealed a substantial body of opinion that Government employees

who anticipate leaving their agency some day are put under an inevitable pressure

to impress favorably private concerns with which they officially deal.

From the 1970 report of the Fitzhugh Commission—as you re-
member, that was a Commission appointed by President Nixon I

think, as recommended by Secretary Laird, of top people in industry

as well as in Government and universities to make a study of procure-

ment. This is what they found.
The temptation to curry favor with the contractor in the expectation of future

and hopefully lucrative employment is present. In this regard, one of the onsite

surveys of the Civil Service Commission reported allegations that the plant

representative at a major aircraft company had failed to pursue the Govern-

ment's interest diligently in a number of instances in the hope of gaining post-

retirement employment with the company, and he was in fact subsequen
tly

employed by that defense contractor.

Then, from a memorandum written by an official of the United

States Air Force:
In formulating a broad management improvement plan for Minuteman, I

believe you should consider the problem posed by the mass migration of Air For
ce

officers into the management ranks of contractors with whom they have dea
lt.

The Air Force plant representative who revoked our clearances at Autonetics 
is

now a division manager at Autonetics. His predecessor, equally protective of 
the

contractor's interest, is also now employed by North American Aviation. T
he

program officer who blocked access by the Minuteman Program Control Office
 to

Autonetics contract negotiation records is now employed by North Americ
an

Aviation. The officer cited to me as responsible for killing the cost reduction

project I contracted to perform at Autonetics is now employed by North American

Aviation. It is perfectly clear to me that these same officers studiously avoided

any action which might offend their ultimate employer.

Now it seems to me that, when we have documented the problems

that can be caused by allowing this situation to remain uncorrected

and when the Pentagon's own figures show in 1975 over 600 high

ranking military officers reported that they were now working—former

military officers were reported they were now working for defense

contractors—I guess in 1975 there were 600. In 1976, over 1,000

reported that they are now working for defense contractors. This is a

cause for legitimate concern.
This is not a new proposal. It's not a radical proposal. In my

judgment, it's not going to throw people out of work. Do you care to

comment in view of that documented record?
Mr. ULMAN. Well, yes, I have several comments. First of all, I

don't regard the mere fact that people go to work in some area in which

they have acquired Government experience as establishing that they

gained those jobs because they exhibited favoritism. To me that's a
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non sequitur. I don't regard the mere fact that they get jobs withcontractors because they have acquired Government expertise The CHAIRMAN. No; I don't think in every case that's the situationat all, but what I think this documentation shows is there are manycases where that is the instance and there certainly would be a per-fectly understandable concern by the public, by the taxpayer, thatthere is a payoff.
Mr. ULMAN. Well, I just can't see how it establishes the pointbecause someone simply says it's my opinion that it's so. In otherwords, it's arguing backwards. They are saying these people havegotten jobs with the contractors, therefore it follows that they got thejobs because they favored the contractors.
The CHAIRMAN. I don't say that at all. What I say is there arecases where this was probably true, where they got the job with thecontractor because they favored the contractor.
Mr. ULMAN. I can't see it.
The CHAIRMAN. There are other cases where I'm sure it was nottrue. But as I say, there's documentation here, specific documenta-tion—the Autonetics case, for instance, where the payoffs were prettyclear, and I think you have to believe in the tooth fairy not to believethere's a substantial amount of this.
Mr. ULMAN. Well, I think I've said about all I can on that. It may

be that's something prevalent in the Defense Department. If so, Ithink it should be dealt with there and not applied across the board.The CHAIRMAN. The bill would only apply in the case of a contract
of over $1 million, so it would be rather rare outside of the Pentagon.
Most of the very large contracts involving large sums are in the
Pentagon. That's the biggest one. But I don't see why it shouldn't
apply elsewhere, too.
There is a contradiction in your testimony with regard to the

question of whether the Carter administration proposal on post-
employment restrictions will solve the serious conflict of interest
problems that exist. Incidentally, it's important to note that none of
the individuals that I have cited in the documentation I just gave
you would be covered by the administration bill. You state:

This new subsection, if enacted, will strike at what we believe to be the heartof the "revolving door" problem by preventing top level officials from exertinginfluence over former colleagues and subordinates.
Yet in the very next sentence of your prepared remarks, you

acknowledge that similar restrictions already apply to retired military
officers. But we know that these restrictions haven't had the desired
effect of controlling abuses in the military. Since the restrictions
which already apply to retired military officers haven't worked, how
will enactment of S. 555 do anything more to correct this serious
problem?
Mr. ULMAN. I frankly don't understand why there's an incon-

sistency. We're talking about contacts and I take it—if I understand
• the law, as it now applies to the Defense Department and other
military departments it prohibits a retired military officer from
engaging in any sales contacts with the military departments. I
think that's in 18 U.S.C. 281.
The CHAIRMAN. That's right.

a
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Mr. ULMAN. And I understand you to say is that that hasn't worked.
The CHAIRMAN. What I'm saying is that doesn't prevent the payoff.

You see, what happens is that the time that the official is valuable to
the defense contractor is when he's working for the Pentagon. He may
or may not be of some use in a particular procurement that he had been
associated with before once he goes to work for the defense contractor,
but it's when he's working for the Federal Government that he has
the real discretion and the authority and is able to make decisions
which are worth millions of dollars in profits to the contractor.
Mr. ULMAN. Well, I agree that the administration bill doesn't deal.

with that aspect of temptation.
The CHAIRMAN. Now in your prepared remarks you say that:

We would have considerable reservations about a statute that would impose
substantial reductions on employment opportunities on the sizeable number of
persons who would never seek to curry favor with a contractor in this manner in
order to reach a few who might.

Our third witness today represents an organization which produced
a most exhaustive and critical study of conflict of interest problems
in military procurement. That study found that only 27 percent of all
individuals leaving the Department to accept employment with
contractors—a total of less than 400 individuals in a 5-year period—
could be considered to have a conflict of interest. I don't want to
minimize this figure because I believe that one conflict of interest is
too many. However, when you refer to "substantial restrictions" on
a "sizeable number of people," I think it is important to keep in mind
that, in absolute terms, the number who would be affected is very
small. Additionally, most of those individuals would be permitted to
pursue their occupations with numerous corporations in defense
industry, since the prohibition would apply to only a small number of
defense contracting firms. Can you clear up this apparent contradic-
tion?
Mr. ULMAN. Well, I'm not familiar with the testimony, but I don't

concede that there is a contradiction. You're telling me that someone
has said it would apply only to a small number of people.
The CHAIRMAN. Well, have you made any kind of a study as to how

many individuals this would apply to?
Mr. ULMAN. No; I haven't. I said that if we had gotten figures and

so forth, we could determine what may have happened, but I'm not
aware of any such figures now.
The CHAIRMAN. You see what we are doing is we are saying that

this would only apply to working for a firm, a defense contractor,
with whom that procurement official has specifically dealt with in the
preceding 3 years. He could work with all the other contractors he
wants to. He's got the whole universe of the private sector where he
can work, but he just wouldn't be able to work—if he worked on a
Lockheed contract he wouldn't be able to go to work for Lockheed. If
he worked on a North American contract he wouldn't be able to go to
work for North American. That's all. It seems to me that doesn't throw
him out of work. He just couldn't go to work for a particular firm.
Furthermore, as we pointed out yesterday, we have a very common

situation where the Defense Department wants to get a good sharp
expert, say from a particular firm—say from Boeing—and this man
has worked for 10 or 15 years at Boeing and wants to go back and
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finish his career with Boeing. Fine. He goes into the Defense Depart-ment and he does what he should do—he disqualifies himself on anyBoeing procurement. Then he can go and back to Boeing finish hiscareer. That's the way it seems to me the situation ought to behandled. That way there's no conflict of interest. The Defense Depart-ment gets his services but they don't have, any of the uneasy feelingwhich I would have if I were head of the Defense Department andhad people there who were from Boeing working on Boeing contractsand going back to Boeing. So it seems to me there are ways that youcan provide an opportunity to get expert people working for theGovernment and then going back to private industry and finishingtheir career.
Mr. ULMAN. As I see, from what you tell me, it would have a verylimited impact. On the other hand, as an example, we have lawyers inthe Justice Department who have worked on antitrust cases wherethey are opposed by law firms and they leave to go to those law firms.Now they can't participate in that case, but they can get the job withthe law firm, and I have never thought that while they were with theGovernment they were looking forward to getting jobs with a par-ticular law firm. It's never been a problem in the Justice Department.You say it has been a problem in procurement in the Defense Depart-ment. I take it you say that because there are large numbers who dothat, from which you conclude that they must have been tempted.The CHAIRMAN. No. I gave you some documentation, the caseswhere there was more than just a speculation because they went backto a firm—they went back to a firm after they had worked on a par-ticular contract.
Mr. ULMAN. What's wrong with that?
The CHAIRMAN. Well, I think there may be plenty wrong with that.Mr. ULMAN. Well, I'd like to know what it is.
The CHAIRMAN. I think any sophisticated taxpayer would wonderwhat's happened to his money when you see these big overruns and theDefense Department throwing their business to particular contractorsand, of course, as you know, most of the procurement by Defense isnot in an advertised, competitive bidding; it's by selection.
Mr. ULMAN. I guess from your standpoint I'm an unsophisticatedtaxpayer.
The CHAIRMAN. At any rate, you acknowledge that you haven'tstudied the problem here and wish we would wait until you do. Whatwe are saying is we have studied the problem and many others haveand we don't see any reason why we should wait.
Now there is another matter that troubles me greatly. The post-Government employment restrictions in S. 555 would apply only toofficials at the level of GS-16 or brigadier general. The Joint Com-mittee on Defense Production has found that many officials who wouldnot be covered in any fashion by this legislation have tremendousauthority over procurement decisions. In fact, many of the mostcritical decisions are made by people below the rank of brigadiergeneral.
To give only one example, the official who has the authority tocommit the United States to final settlement of overhead cost claims,which can run into hundreds of millions of dollars annually, is normally

of the GS-14 or GS-15 level.
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This is an additional reason why I believe that the problems dealt
with are distinct and merit separate treatment. The problem you
address, postemployment use of influence, is probably only a serious
problem with respect to officials who occupied a high rank. But for the
problem addressed by our bill—the ability of current Government
employees to influence procurement—this is not at all true. I think it
would be a mistake to try to consolidate the two problems into one
package.
Can you tell the committee how the administration bill would pre-

vent the recurring problem that S. 695 addresses?
Mr. ULMAN. Only if the administration bill operated at a lower

salary level.
The CHAIRMAN. Do you think there's merit in modifying it so itwould?
Mr. ULMAN. Well, I don't know. I can't say on that. There may bemerit, but I can't obviously speak for the administration as a whole onthat.
The CHAIRMAN. Mr. Ulman, you say that "rigorous internalenforcement of procurement regulations" may be a more desirableapproach" than the 2-year employment restriction contained in S. 695.Of course, if everyone followed procurement regulations to theletter, we would be in a different situation. But it is still possible tomeet every requirement of the procurement regulations and yet showfavoritism in the award or administration of a contract. Procurementregulations do not provide for the case in which all requirements canbe met by all contractors but one of the contractors is still favored by aprocurement official.
That's a tough problem because the favoritism may be difficult todemonstrate—all other things being equal. Would you agree that thereis a need to reduce the temptation for that kind of favoritism?
Mr. ULMAN. Only if I accept your underlying premise that there is atemptation, and I'm not prepared to accept that.
The CHAIRMAN. What's that? I missed that.
Mr. ULMAN. I say I would agree with you only if I were to acceptyour underlying premise that there is a temptation, and I'm not pre-pared to accept that.
The CHAIRMAN. You're not prepared to accept the notion that thereis a temptation for a procurement official 
Mr. ULMAN. I certainly wouldn't.
The CHAIRMAN [continuing]. To favor a firm which might employhim and pay him $60,000 or $70,000 salary?
Mr. ULMAN. It wouldn't bother me if I were there. I wouldn't betempted. I take an oath when I go to work and I'm employed by theFederal Government to act objectively and impartially, and I thinkthat in the vast majority of cases that's what Federal employees do.The CHAIRMAN. Well, you may or may not be right. I don't know ifit's a vast majority of cases. I think we are all human and we all tendto kid ourselves and I think if we're working for the Government andwe're dealing with people we like on the outside, we know that theymay hire us, I think it might well have some effect and often thesedecisions are marginal—often they are close—and you're likely to makea decision in favor of the contractor where you shouldn't do it if youfeel that might be crucial in whether or not they will hire you.Mr. ULMAN. Well, we have different viewpoints.
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The CHAIRMAN. Mr. Ulman, I'd like to sincerely thank you for your
testimony. I found it very useful. From the questions I asked, it may
not appear like it, but I found many of your comments and suggestions
to be very helpful indeed. They will be given serious consideration.
May I ask, in conclusion, as I did yesterday of Dr. Campbell,

whether you will agree to make yourself available to meet with the
committee members or staff to iron out any of the problems that exist
with regard to this legislation?
Mr. ULMAN. Yes.
The CHAIRMAN. Will you do that?
Mr. ULMAN. Yes.
The CHAIRMAN. Very good. Thank you very much.
Mr. ULMAN. Thank you.
The CHAIRMAN. Our next witness today represents the third office

designated in S. 695 to serve on the Conflict of Interest Review Board.
He's Mr. Paul Dembling, who serves as General Counsel of the General
Accounting Office. Mr. Dembling is a graduate of the George Wash-
ington University Law School. He's served for many years in legal
positions in the Federal Government. He's served as Deputy General
Counsel and as General Counsel for the National Aeronautics and
Space Administration, and he's served as General Counsel of the
General Accounting Office since 1969.
Mr. Dembling, we are happy to have you. Go right ahead. If you

would like to summarize your statement in any way, we will have it
printed in full in the record. Would you like to identify the two
gentlemen with you?
Mr. DEMBLING. Yes. I'd like to introduce Mr. Harold Lewis,

Assistant Director of Federal Personnel and Compensation Division
of GAO on my left; and Mr. Raymond Wyrsch, attorney in the Office
of General Counsel at GAO.
The CHAIRMAN. All right. Mr. Dembling, go right ahead, sir.

STATEMENT OF HON. PAUL G. DEMBLING, GENERAL COUNSEL,
GENERAL ACCOUNTING OFFICE; ACCOMPANIED BY HAROLD E.
LEWIS, ASSISTANT DIRECTOR, FEDERAL PERSONNEL AND COM-
PENSATION, GAO; AND RAYMOND WYRSCH, ATTORNEY, OFFICE
OF THE GENERAL COUNSEL, GAO

Mr. DEMBLING. I have a short statement that I will summarize to
leave more time for questioning as you desire.
[Complete statement follows.]

PREPARED STATEMENT OF HON. PAUL G. DEMBLING GENERAL COUNSEL, U.S.
GENERAL ACCOUNTING OFFICE

Mr. Chairman and members of the committee: I appreciate your invitation to
appear as a witness before your Committee today to discuss our views on S. 695
as amended; a bill which if enacted would be cited as the "Defense Production
Act Amendments of 1977."
This bill sets forth (1) a code of conduct for contracting officers; (2) reporting

requirements for present and former Federal contracting officers; and (3) re-
porting requirements for current Federal employees, GS-13 equivalent and above,
who were formally employed by, or served as a consultant to, a Government
contractor and (4) reporting requirements for former Federal Government
employees. Also, the bill would establish a Conflict of Interest Review Board to
enforce its provisions.
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The objectives of S. 695 are to help assure that the Government's business is
done properly and that the citizens' confidence in their Government is maintained.
We would agree that no Government employee, particularly Federal employees
who award and supervise the billions of dollars in contracts and grants for the
Government each year, should be placed in a situation where they might feel
tempted, or pressure could be exerted by the anticipation of a lucrative job offer
outside the Government, to favor their own private economic interests over the
interests of the Government. Reasonable steps should be taken to avoid suspicion
that this can happen. A strong code of conduct, together with an effective conflict
of interest disclosure system, can help provide such assurance.
Our overall difficulty with S. 695 is its piecemeal approach to the problem of

enforcing ethical standards in the executive branch. If a Conflict of Interest
Review Board were established for contracting officers, one could logically con-
clude that such boards may be necessary for other occupations.
We believe, as an alternative, that an office of ethics should be established in

the executive branch to enforce codes of ethics and financial disclosure regulations
for all executive branch employees. In a recent report to the Congress, "Action
Needed To Make The Executive Branch Disclosure System Effective" (FPCD
77-23, February 28, 1977), we recommended that the President of the United
States establish an office of ethics with adequate resources to address the problems
of enforcement and compliance for the executive branch. Among its responsi-
bilities, we stated that this office should:

Issue uniform and clearly stated ethical standards of conduct and financial
disclosure regulations as discussed in GAO reports.

Develop financial disclosure forms so that all revelant information is obtained
concerning employee interests needed to enforce conflict-of-interest matters.
Make periodic audits of the effectiveness of agency financial disclosure systems

on a sample basis to see that they include appropriate procedures for collecting
and reviewing statements, and followup procedures to preclude possible conflicts
of interest.

Establish a formal advisory service to render opinions on matters of ethical
conduct so that all agencies are advised of such opinions.

Provide criteria for positions requiring disclosure statements.
Investigate and resolve ethical conduct matters unresolved at the agency level,

including allegations against Federal employees.
Provide a continuing program of information and education for Federal

employees.
Administer the financial disclosure system for Presidential appointees under

section 401 of Executive Order 11222.
Report annually to the President and the Congress on the effectiveness of the

ethics program and recommend changes or additions to applicable laws as
appropriate.
We believe such an office could encompass the functions of S. 695 concerning

codes of ethics, financial reporting, enforcement, advisory opinions, and oversight
responsibility. The office of ethics could be given the additional responsibilities
regarding oversight of post-employment reporting requirements.
The Senate is currently considering the "Public Officials Integrity Act of 1977."

S. 555 provides for the establishment of an Office of Government Ethics within
the Civil Service Commission which would recommend rules and regulations to be
promulgated by the President pertaining to the identification and resolution of
conflicts of interest. We believe that S. 695 would be useful in prohibiting conflict
of interest situations currently not being covered. From an institutional stand-
point we take the position that the requirements of S. 695 should be centralized
in one office in the executive branch designated to deal with conflict of interest
matters. If S. 555 is enacted, the Office of Government Ethics would be suitable
for including the S. 695 requirements.

Regarding organizational conflicts of interest, the bill would require persons
entering into contracts for conducting research, development, evaluation ac-
tivities, or for technical and management support services to furnish agencies in-
formation concerning possible organizational conflicts-of-interest. While it is
recognized that several departments and agencies do have regulations dealing with
organizational conflicts of interest, they are not as broad in coverage as is contem-
plated by the proposed amendment No. 192 to S. 695. There is a need for such
coverage in the area of organizational conflicts of interests in Federal
procurements.
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The proposed amendment substantially reflects our recommendation of last
year for the prevention of organizational conflicts of interests in ERDA procure-
ments. In making that recommendation we noted the desirability of clearly de-
fining Government contracting personnel responsibilities for avoiding conflicts in
this area, while at the same time stressing our concerns that those responsibilities
not introduce unnecessary administrative burden and delay into the procurement
process. The proposed amendment includes a $10,000 threshold amount for sub-
contracts but would presumably apply to all prime contracts regardless of amount.
The Committee might consider whether the benefits to be derived from the
amendment is justified in terms of the administrative burdens on all parties and
the possible lessening of competition which may result absent a threshold amount
for prime contracts.

This concludes my prepared statement. I will be pleased to reply to your
questions.

Mr. CHAIRMAN. Mr. Dembling, I want to thank you very much. I
think it's a very good statement. I'm delighted to have your assertion
that you seem to support the main thrust of S. 695.
You say, as I now repeat:
The objectives are to help to assure the Government's business is done properly

and that the citizens' confidence in their Government is maintained. We would
agree that no Government employee, particularly Federal employees who award
and supervise the billions of dollars in contracts and grants for the Government
each year, should be placed in a situation where they might feel tempted, or
pressure could be exerted by the anticipation of a lucrative job outside the
Government, to favor their own private economic interests over the interests of
the Government.

Of course, that's what we're trying to get at and I very, very much
appreciate your recognition of that and your support for it.
Many of the suggestions that are cited on pages 2 and 3 of your

testimony (see page 75), are embodied in either S. 555 or S. 695.
Do you think that your suggestion would be adequately implemented
in the employment disclosure provisions and the provisions on advice
to individuals contained if S. 695 were rewritten so that the au-
thority for providing such advice and reviewing such reports were
assigned to an organization such as the Office of Government Ethics
proposed in S. 555?
Mr. DEMBLING. We felt that it could be covered by the Office of

Government Ethics. If the provisions were rewritten so that Office
or the Director of that Office would have the responsibility. It could
be handled in that fashion, yes.
The CHAIRMAN. You see, we wanted to have an office that had

sufficient clout and prestige and independence that it would be
really listened to and could have force and effect. Do you think that
the creation of such an organization, ethics organization, within the
Civil Service Commission, presumably headed by a person with the
rank of Assistant Commissioner, could have sufficient independence,
and enough prestige and clout to be effective in controlling ethical
problems in Government?
Mr. DEMBL1NG. I think it could be. It would depend of course upon

the Chairman of the Civil Service Commission and how he operated
with the head of the Office of Government Ethics. What autonomy
that office was given to enforce the provisions.
The CHAIRMAN. I've got a rather long point I'd like to make before

I ask a question.
One matter that concerns me pertains to the post-Government

employment restrictions in the administration proposal. That part of
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the bill would apply to any contact with a former agency official. I
think it's useful. The problem with the former agency official who
switches sides and comes back to lobby and twist arms with the
agency that formerly employed him, often dealing with people who
had been his subordinates, can be quite serious.
With regard to the aspect of Government procurement of most

concern to the sponsors of this legislation that is the military. I'm
afraid that the Carter proposal, S. 555, would accomplish very little,
if anything. That's because there's already a law on the books which
applies to all retired military officers and you heard our discussion
just before on this. This law is pretty strict. It says that for 3 years
after his retirement no officer may sell to any agency of the Department
of Defense—and I'd like to read several passages into the record
which describes the limitations which already apply to the military.
The first is from the DOD Standards of Conduct Directorate. The
second passage is from a guidebook prepared by the U.S. Navy for
retiring personnel.
The first passage states that:
For the purposes of this statute, the term "selling" includes the following

activities: (1) signing a bid proposal or contract; (2) negotiating a contract; (3)
contracting an officer or employee of the Department of Defense for the purpose
of obtaining or negotiating contracts, negotiating or discussing changes in speci-
fications, prices, costs, allowances or other terms of the contract, or settling
disputes concerning performance of the contractor; (4) any other liaison activity
with a view toward the ultimate consummation of a sale, even though the actual
contract therefore is subsequently negotiated by another person.

Now that sounds pretty restrictive to me and it appears from
that definition as if very few official contacts with Defense agencies
would be permitted.
The second passage which summarizes rulings of the Comptroller

General is even more restrictive.
Any activity undertaken to affect sales is prohibited even though no actual

sale or contract is made. The Comptroller General has held that contacts held
for the purpose of promoting good will which may lead to future sales falls within
the scope of the statutes. Demonstrations or explanations of a company's products
are considered part of the selling process. Contacts made for the purpose of deter-
mining the requirements of the uniformed service for products which an employer
may desire to manufacture may be similarly considered. Under the decisions of
the Comptroller General, the retired regular officer may not permit his name to
be used as a key to open the door to the Armed Services Procurement Offices
for his employer salesman.

Now the reason I took so much time to review these precedents is to
demonstrate that the laws proscribing contacts for the contractor for
retired military officers are already restrictive. It may be true that the
Carter guidelines add further restrictions, but it would be a slight
extension on what is already a matter of law insofar as military officers
are concerned.
Can you point out to me any significant expansions which the

Carter post-Government employment proposals would make over
this already impressive legislation we have already on the books?
Mr. DEMBLING. No, I don't think that it does expand that statute.

The administration's proposal changes the postemployment activities
statute applying to other former employees. It changes the provision
in title 18, from 1 year to 2 years. It also broadens the coverage by
including informal contacts in addition to the formal contacts which

90-378-77-6
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are prohibited today. That's the extension of title 18 that the admin-
istration bill makes. It does not cover all of the postemployment
activities that are embraced in S. 695.
The CHAIRMAN. Well, you say that it's broader because it covers

informal contacts?
Mr. DEMBLING. Broader than it used to be, yes.
The CHAIRMAN. Yet the present law on military officers, according

to the Comptroller General's restrictions, says:
Any activity undertaken to affect sales is prohibited, even though no actual sale

or contract is made. The Comptroller General has held that contacts held for the
purpose of promoting good will which may lead to future sales falls within the
scope of the statutes.

I doubt very much if S. 555 does anything really to change the
force of present law with respect to retired military.
Of course, what I'm trying to get at is something that you properly

highlighted on your first page when you pointed out that it is desirable
to try to prevent the kind of temptation which might be in the way
of a procurement official who might be contemplating future employ-
ment with a contractor with whom he's dealing, and this is a problem
not addressed by the administration bill.
Thank you very much. We appreciate your testimony very much,

Mr. Dembling. It was most helpful.
Our final witness this morning is Dr. Gordon Adams. Dr. Adams is

Director of Military Research at the Council on Economic Priorities.
Dr. Adams is here to present testimony on findings and recommenda-
tions pertaining to conflict of interest in the military that grow out of
a research study released by the Council on Economic Priorities. He's
in a unique position to comment on this legislation because the Council
is one of the few organizations that has exhaustively reviewed conflict
of interest problems in military procurement.
Dr. Adams received a doctorate in political science from Columbia

University. He's served on the faculties of Columbia University and
John Jay College. He's also been an International Affairs Fellow at
the Council on Economic Priorities. The Council on Economic
Priorities also produced an economic analysis of the B-1 bomber and
the improper payments by overseas corporations.
Dr. Adams, we are delighted to have you. If you want to abbreviate

your statement in any way the entire statement will be printed in full
n the record.

STATEMENT OF DR. GORDON ADAMS, COUNCIL ON ECONOMIC
PRIORITIES

Mr. ADAMS. Thank you very much, Mr. Chairman.
I am delighted to appear today before this committee, Mr. Chair-

man, to present testimony on behalf of the Council on Economic
Priorities with regard to S. 695. The council, as you know, is a public
interest research organization based in New York City. Since our
creation in 1969, we have published a number of newsletters, reports,
and studies investigating social and economic issues of major public
importance in such areas as corporate disclosure practices, equal
employment, energy costs and alternatives, environmental pollution,
and military contracting. Our goal is to publish and disseminate
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unbiased and detailed information on the practices of U.S. corpora-

tions in areas that vitally affect society.
The council has been involved in research on the problem of conflict

•of interest for several years, focusing on the Department of Defense.

In 1973, we undertook a study of the interchange of personnel between

the Department of Defense and military contracting companies. We
believe that such interchanges, if widespread, can have a serious effect
on defense contracting decisions. Our data source for this study was

the reports filed with the DOD pursuant to your own 1969 amend-
ment, Senator Proxmire.
We followed up our initial study, published in 1975, with an August

1975 newsletter, and more recently, with a 1977 newsletter focusing
on legislative and administrative efforts to cope with the problems

contained in current conflict of interest legislation. In addition,

CEP's Executive Director, Alice Tepper Marlin, appeared before the

Joint Committee on Defense Production in February 1976, to testify

on the problems of inadequate enforcement of existing reporting

requirements.
Today we are addressing ourselves to a new piece of proposed legis-

lation which, we believe, will make an important contribution to

clarifying the conflict of interest situation and to resolving problems

in this area. Although I am aware that S. 695 would apply throughout

the Government, I would like to confine my remarks to problems

CEP has identified with regard to the Department of Defense, and to

comment on the ways in which this legislation would contribute to

their solution.
Our study reached three overall conclusions. First, a significant

percentage—slightly more than one fourth—of the people leaving the

Department of Defense (luring a 5-year period to accept employment

with military contracting companies, took jobs with contractors over

which they had exercised some procurement responsibilities. Second,

• current laws regarding conflict of interest are neither well written nor

adequately enforced. Third, the 1969 congressional amendment re-

quiring complete disclosure of high-level interchanges between DOD

and military contractors has not been adequately implemented by the

Department of Defense.
All three of these problems are addressed and, to some extent,

corrected by the bill currently pending before this committee. And

today we are addressing S. 695 which we believe will make an impor-

tant contribution to clarifying the conflict of interest situation and to

resolve new problems in this area. Now although I'm aware that

S. 695 would apply throughout the Government, I would like to

confine my own remarks to problems we identified with regard to the

Department of Defense.
Based on reports on file at the Department of Defense, we found

that between fiscal year 1968 and fiscal year 1973 slightly more than

400 individuals had left the DOD to accept employment with mili-

tary contractors receiving over $10 million annually in defense con-

tracts. Of these 1,400, CEP determined that 379, or about 27 percent
,

had been in a position at DOD where they might have played an

official role in procurement decisions affecting their future employers
.

I would like to make it very clear that CEP did not accuse these

individuals of violating any law, nor have we said that any of the
m
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committed an act of wrongdoing. We were concerned, rather, with
the widespread nature of this pattern of hiring. CEP feels that a
tendency of officials to accept employment with contractors over
which they had some procurement responsibility cannot help but
soften the normal commercial distance which should exist between
a seller, who is trying to do profitable business for his firm, and a
buyer, who is trying to obtain satisfactory goods at the lowest possible
price. CEP recognizes that this type of personnel exchange is only
one of many factors which can affect the contracting relationship to
the detriment of the taxpayers, but we also want to underline its
importance.
During the course of our study, we analyzed the conflict of interest

laws currently in effect and certain legislative proposals which had
not yet been enacted. We found no current law which addressed the
problem we identified. Generally, conflict of interest law has focused
on the use of influence by a person after he or she leaves the employ-
ment of the Federal Government. For instance, retired military
officers are prohibited from "selling" supplies and services to the
Department of Defense. Additionally, a former Federal employee is
prohibited from representing a private organization as an "agent or
attorney" on a matter that he or she had dealt with as a Government
employee. The administration's current proposal would make a useful
contribution to toughening up these requirements.

It seems ironic, however, to be so concerned about an individual's
• use of influence after he or she leaves Government and to pay so
little attention to the much greater influence a current Government
employee could bring to bear while anticipating employment with a
military contractor. This type of influence could take many forms.
A procurement official might approve a minor design change which
could increase a contractor's profit by millions of dollars. He or she
might describe requirements for a system in a way that gave one
company an advantage over its competitors. The possibilities for
favoritism while in office are endless and, I acknowledge, difficult
to pin down. It is very hard from the outside to determine that one
contractor ought to be chosen over another on grounds different
from those offered by the DOD to justify its decision. Moreover, it is
virtually impossible to prove that the expectation of future employ-
ment was the key element in a procurement officer's decision while
in the Pentagon.
CEP was very concerned about this problem and we feel it has

been adequately dealt with in the Proxmire-Bayh bill, which limits
the expectations procurement officers can have about employment
opportunities with contractors over which they have exercised
authority in the DOD.
My major concern about section 801 of this bill, which contains the

basic prohibition, is that you may have defined the term "contract-
ing officer" too narrowly. Many officials in sensitive positions may
escape coverage if the bill takes effect in its present form. I would
suggest that you include other, more general job descriptions in this
definition, to ensure that all officials with a procurement role are
covered.
There is one other point I want to make before leaving this topic,

and in light of the preceding testimony I think it's particularly
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worthwhile to make it. One of the major criticisms leveled at the CEP
study and one that I am sure has been or will be raised in opposition
to S. 695 is that this reform would deny employment to a large
number of individuals simply because they had served in the military
or worked for the Federal Government. I think this argument should
be discounted for several reasons.

First, although the number of officials leaving the Pentagon to go
to work for military contractors seems large, a much greater number
of people who leave DOD each year do not go to work for military
firms. The Fitzhugh Commission estimated that less than 5 percent of
all retiring military officers go to work for a defense contractor in any
capacity. This is very important because the other 95 percent would
feel no effect whatsoever from this legislation. Moreover, the number
affected would decline even further because the legislation concerns
only procurement officials. Pilots, combat officers, and technicians
would face no such prohibition. Finally, since most procurement
officials deal with only a few contractors, the number of individuals
who would be totally barred from employment in the defense industry
would be miniscule. A contracting official concerned, say, with
Lockheed and Northrop during the last 3 years of his employment,
would be free to work with a multitude of other firms in the industry.
In view of the minimal disruption that most officials would expe-

rience, CEP believes that this bill represents a fair and just approach
to the problem. By removing the possibility of employment for actions
favorable to a military contractor, this bill should also remove the
incentive procurement officials might feel to favor a contractor's
interest.

Before concluding, I would like to make some remarks about
section 803, which establishes a government-wide disclosure require-
ment for officials coming to the Government from contractors or
leaving the Government to accept employment with contractors. This
section would extend requirements that currently apply to DOD and
NASA to all other Government agencies. The reports made under this
requirement would be filed with and reviewed by the new Conflict of
Interest Review Board.

Past DOD reports filed on the basis of the 1969 amendment served
as the basis for CEP's study, "Military Maneuvers." These reports
are a useful reference and we endorse the extension of this requirement
throughout the Government. CEP agrees with your statement, Sen-
ator Proxmire, that "sunlight is a great disinfectant" and that public
disclosure of such details is useful.
I have one suggestion on this section, however. The DOD and NASA

reports are currently filed with those agencies and it is unclear, as the
bill is written, whether the existing reports would continue to be filed
with these agencies, or whether they should also go to the new Board.
I think that this area of possible confusion should be clarified, and I
recommend that you seriously consider transferring the authority to
receive these existing reports to the Board. Based on our research, we
concluded that DOD had done an inadequate job of fulfilling its
responsibilities to assure compliance with the filing requirement, to
review reports for possible conflicts of interest, and to summarize the
reports to Congress. CEP found that between 1971 and 1973 a min-
imum of 1,500 reports that should have been filed were not filed and
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DOD had made no effort to improve compliance. We have noted in
our research there are considerable problems in the DOD followup on
this particular reporting requirement and I would like to introduce
into the record at this point chapter 6 of the "Military Maneuvers,"
our report on the problem, which summarizes some of those problems.
[See appendix IV, page 235.]
We understand that DOD has recently taken some steps to improve

its implementation of the Proxmire disclosure requirement. We re-
viewed these steps in our recent newsletter and concluded that it was
too early to judge their effectiveness. Ultimately, I believe that the
DOD may never take this requirement completely seriously. There-
fore, the Review Board should be given the authority to impletaent
this requirement.

This concludes my presentation today, Mr. Chairman. I want to
thank you for the opportunity to testify and I will be glad to answer
any questions.
[Complete statement follows.]

PREPARED STATEMENT OF DR. GORDON ADAMS, DIRECTOR OF MILITARY RE-
SEARCH, COUNCIL ON ECONOMIC PRIORITIES

I am delighted to appear today before this committee, Mr. Chairman, to present
testimony on behalf of the Council on Economic Priorities with regard to S. 695.
The Council, as you know, is a public interest research organization based in New
York City. Since our creation in 1969, we have published a number of news-
letters, reports and studies investigating social and economic issues of major
public importance in such areas as corporate disclosure practices equal employ-
ment, energy costs and alternatives, environmental pollution arid military con-
tracting. Our goal is to publish and disseminate unbiased and detailed information
on the practices of U.S. corporations in areas that vitally affect society.
The Council has been involved in research on the problem of conflict of interest

for several years, focusing on the Department of Defense. In 1973, we undertook
a study of the interchange of personnel between the Department of Defense and
military contracting companies. We believe that such interchanges, if widespread,
can have a serious effect on defense contracting decisions. Our data source for this
study, as you are aware, Sen. Proxmire, was the reports filed with the DoD
pursuant to your own 1969 amendment.
We followed up our initial study, published in 1975, with an August, 1975

newsletter and, more recently, with a 1977 newsletter focusing on legislative and
administrative efforts to cope with the problems contained in current conflict of
interest legislation. In addition, CEP's Executive Director, Alice Tepper Marlin,
appeared before the Joint Committee on Defense Production in February, 19767
to testify on the problems of inadequate enforcement of existing reporting
•requirements.

Today we are addressing ourselves to a new piece of proposed legislation which,
we believe, will make an important contribution to clarifying the conflict of in-
terest situation and to resolving problems in this area. Although I am aware that
S. 695 would apply throughout the government, I would like to confine my re-
marks to problems CEP has identified with regard to the Department of Defense,
and to comment on the ways in which this legislation would contribute to their
solution.
Our study reached three overall conclusions. First, a significant percentage—

slightly more than one fourth—of the people leaving the Department of Defense
during a five-year period to accept employment with military contracting com-
panies took jobs with contractors over which they had exercised some procurement
responsibilities. Second, current laws regarding conflict of interest are neither
well written nor adequately enforced. Third, the 1969 Congressional amendment
requiring complete disclosure of high-level interchanges between DoD and
military contractors has not been adequately implemented by the Department of
Defense.

All three of these problems are addressed and, to some extent, corrected by the
bill currently pending before this Committee.

4
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Based on the reports on file at the Department of Defense? CEP found that
between F Y1968 and F Y1973 slightly more than 1400 individuals had left the
DoD to accept employment with military contractors receiving over $10 million
annually in defense contracts. Of these 1400, CEP determined that 379, or about
27%, had been in a position at DoD where they might have played an official
role in procurement decisions affecting their future employers.
I would like to make it very clear that CEP did not accuse these individuals of

violating any law, nor have we said that any of them committed an act of wrong-
doing. We were concerned, rather, with the widespread nature of this pattern of
hiring. CEP feels that a tendancy of officials to accept employment with con-
tractors over which they had some procurement responsibility cannot help but
soften the normal commercial distance which should exist between a seller, who is
trying to do profitable business for his firm, and a buyer, who is trying to obtain
satisfactory goods at the lowest possible price. CEP recognizes that this type of
personnel exchange is only one of many factors which can affect the contracting
relationship to the detriment of the taxpayers, but we also want to underline its
importance.

During the course of our study, we at CEP analyzed the conflict of interest
laws currently in effect and certain legislative proposals which had not yet been
enacted. We found no current law which addressed the problem we identified.
Generally, conflict of interest law has focused on the use of influence by a person
after he or she leaves the employment of the Federal government. For instance,
retired military officers are prohibited from "selling" supplies and services to the
Department of Defense. Additionally, a former federal employee is prohibited
from representing a private organization as an "agent or attorney" on a matter
that he or she had dealt with as a government employee. The administration's
current proposal would make a useful contribution to toughening up these
requirements.

It seems ironic, however, to have so much concern about an individual's use of
influence after he or she leaves government and so little concern about the much
greater influence a current government employee could bring to bear while
anticipating employment with a military contractor. This type of influence could
take many forms. A procurement official might approve a minor design change
which could increase a contractor's profit by millions of dollars. He or she might
describe requirements for a system in a way that gave one company an advantage
over its competitors. The possibilities for favoritism while in office are endless
and, I acknowledge, difficult to pin down. It is very hard from the outside to
determine that one contractor ought to be chosen over another on grounds dif-
ferent from those offered by the DoD to justify its decision. Moreover, it is
virtually impossible to prove that the expectation of future employment was the
key element in a procurement officer's decision while in the Pentagon.
CEP was very concerned about this problem and we feel it has been adequately

dealt with in the Proxmire-Bayh bill, which limits the expectations procurementofficers can have about employment opportunities with contractors over which
they have exercised authority in the DoD.
My major concern about Section 801 of this bill, which contains the basic

prohibitions, is that you may have defined the term "contracting officer" too
narrowly. Many officials in sensitive positions may escape coverage if the bill
takes effect in its present form. I would suggest that you include other, more
general job descriptions in this definition, to ensure that all officials with a pro-
curement role are covered.

There is one other point I want to make before leaving this topic. One of the
major criticisms levelled at the CEP study and one that I am sure has been or
will be raised in opposition to S. 695 is that this reform would deny employment
to a large number of individuals simply because they had served in the military
or worked for the federal government. I think this argument should be discounted
for several reasons.

First, although the number of officials leaving the Pentagon to go to work for
military contractors seems large, a much greater number of people who leave
DoD each year do not go to work for military firms. The Fitzhugh Commission
estimated that less than five percent of all retiring military officers go to workfor a defense contractor in any capacity. This is very important, because the
other ninety-five percent would feel no effect whatsoever from this legislation.
Moreover, the number affected would decline even further because the legislation
concerns only procurement officials. Pilots, combat officers, and technicians would
face no such prohibition. Finally, since most procurement officials deal with only
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a few contractors, the number of individuals who would be totally barred from
employment in the defense industry would be miniscule. A contracting official
concerned, say, with Lockheed and Northrop during the last three years of his
employment, would be free to work with a multitude of other firms in the industry.

In view of the minimal disruption that most officials would experience, CEP
believes that this bill represents a fair and just approach to the problem. By
removing the possibility of employment for actions favorable to a military
contractor, this bill should also remove the incentive procurements officials might
feel to favor a contractor's interests.

Before concluding, I would like to make some remarks about Section 803, which
establishes a government-wide disclosure requirement for officials coming to the
government from contractors or leaving the government to accept employment
with contractors. This section would extend requirements that currently apply
to DoD and NASA to all other government agencies. The reports made under
this requirement would be filed with and reviewed by the new Conflict of Interest
Review Board.
Past DoD reports filed on the basis of the 1969 amendment served as the

basis for CEP's study, Military Maneuvers. These reports are a useful reference
and we endorse the extension of this requirement throughout the government.
CEP agrees with your statement, Sen. Proxmire, that "sunlight is a great dis-
infectant" and that public disclosure of such details is useful.
I have one suggestion on this section, however. The DoD and NASA reports

are currently filed with those agencies and it is unclear, as the bill is written,
whether the existing reports would continue to be filed with these agencies, or
whether they should also go to the new Board. I think that this area of possible
confusion should be clarified, and I recommend that you seriously consider
transferring the authority to receive these existing reports to the Board. Based
on our research, we concluded that DoD had done an inadequate job of fulfilling
its responsibilities to assure compliance with the filing requirement, to review
reports for possible conflicts of interest, and to summarize the reports to Congress.
CEP found that between 1971 and 1973 a minimum of 1500 reports that should
have been filed were not filed and DoD had made no effort to improve compliance.
At this point, I would like to submit for the record an excerpt from Military
Maneuvers which summarizes some of the problems we found with DoD's imple-
mentation of this requirement.
We understand that DoD has recently taken some steps to improve its imple-

mentation of the Proxmire disclosure requirement. We reviewed these steps in
our recent newsletter and concluded that it was too early to judge their effec-
tiveness. Ultimately, I believe that the DoD may never take this requirement
completely seriously. Therefore, the Review Board should be given the authority
to implement this requirement.

This concludes my presentation today, Mr. Chairman. I want to thank you
for the opportunity to testify and I will be glad to answer any questions.

The CHAIRMAN. Well, thank you very much, Mr. Adams, for an
excellent and thoughtful and perceptive statement.
In your testimony you suggest that the bill may need further

clarification with respect to the term "contracting officer." You say
that "many officials in sensitive positions may escape coverage if
the bill takes effect in its present form."
Mr. ADAMS. That's right.
The CHAIRMAN. And you go on to say, "I suggest you include other

more general job descriptions in this definition to insure that all
officials with a procurement role are covered.".
Now that's a suggestion I think we will want to consider very

carefully. Do you have any specific suggestions as to what could be
done to improve the definition?
Mr. ADAMS. I have some thoughts about possible language. Al-

though these are not necessarily legal wordings, Senator, terms such
as "a person who evaluates contractor performance" or "persons who
exercise other oversight over procurement actions," or "persons who
participate in weapon systems milestone decisions," are good exam-
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pies. All of those tend to broaden the definition that's currently in the
legislation to cover a wider range of officials.
The CHAIRMAN. Can you give us any notion of how much broader a

number of officials would be included if we made the kind of redefinition
you propose?
Mr. ADAMS. I couldn't give you a precise number. I would describe

the current definition as one that applies to plant representatives and
project managers. It's a project managers definition. I don't know the
number of officials in the Department of Defense beyond this level
who would be covered. In any case, the number doesn't alter the
problem of the narrowness with which the current definition would
apply, I think my suggestions would capture some serious conflict of
interest problems higher up the ladder.
The CHAIRMAN. There's been a suggestion that the functions

assigned to the Conflict of Interest Review Board should be combined
into one office such as the Office of Government Ethics proposed in the
administration's conflict of interest bill. The argument has been made
that this is a hybrid group that we propose with the Civil Service
Commissioner, the chairman, the GAO and the Attorney General.
They are very busy and to expect them to give any attention to this is
unrealistic. Do you think these functions could be combined in a new
office proposed by the Administration of Government Ethics?
Mr. ADAMS. I have several thoughts on that. I haven't reviewed the

administration's Office of Ethics proposal in any detail. My sense is
that combining the two is probably acceptable with a couple of reser-
vations that I think are worth the committee's attention.
The first is that it would be useful to have a representative of the

Attorney General on the Conflict of Interest Review Board, as has
been proposed, since that agency would probably be responsible for the
enforcement of S. 695 and any provisions of S. 555 introduced into
the current statutes.
As to the other reservation, I took great note of the GAO testimony

that preceded me that the actual authority of the proposed Office of
Ethics to enforce the requirements you introduced in S. 695 may not
exist under the current draft of S. 555. So if the Board were trans-
ferred to an Office of Ethics, the Senators and Members of the House
concerned would want to look carefully at the language to provide
adequate responsibilities and authority to that office to grant waivers
and exceptions, to review data being reported to that office and to
request enforcement where necessary.
The CHAIRMAN. I appreciate that very much. That's an excellent

caution.
At one point in your testimony, you appear to contradict one of

the key assertions made by the witness from the Department of
Justice, Mr. Ulman, in support of his suggestion that the committee
defer action on this legislation. In his prepared remarks, he said:
At the present time, however, we are not aware of data or information establish-

ing the seriousness of this problem. We have considerable reservations about a
statute that would impose substantial restrictions on employment opportunities
on the sizable number of persons who would never seek to curry favor with a
contractor in this manner in order to reach a few who might.

On the other hand, you refer to the "minimal disruption" that would
be felt. Could you respond to the expression of concern by Mr. Ulman?
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Mr. ADAMS. I would be happy to, Senator. In our testimony we
define one situation which would free a number of procurement officials
from problems, that is, those officials accepting employment with
contractors with whom they had not dealt in a procurement capacity
while in Government. So I think the bill is very carefully drafted to
avoid casting too wide a net.
You, yourself, Senator, referred this morning to another instance

where the net is more carefully defined that the Justice Department
testimony suggests. Officials who come in from a contractor and
agreed in advance not to participate in decisions involving that
company thereby waive the applicability of this legislation to
actions that they might take as a procurement official.
As I have said in my testimony, the number of officials that we

found in a potential conflict of interest situation is small. I don't
want to minimize the importance of that, Senator. I think it's worth
saying not only that one conflict of interest is one too many, but 379
over a 5-year period are far too many and could affect millions of
dollars of taxpayers money in procurement decisions.
In other words it is a real problem but sufficiently small in numbers

that strong legislation won't seriously hamper employment oppor-
tunities for the vast majority of Pentagon employees seeking employ-
ment in defense industry or elsewhere in the private sector.
There may be one other problem, however. If the definition were

extended to include some of the categories I suggested in response to
your previous question, you may end up dealing with officials in the
Department of Defense who have reviewed procurement actions
involving a substantial number of companies, if not all of the com-
panies in the defense industry. I am sure, as previous research by this
committee and the Joint Committee on Defense Production shows
that there are a number of officials at a very top level in the Defense
Department for whom this would be a real problem. My answer to
the problem that might pose for people operating at that level is that
it is precisely for those situations that the waiver power granted to
the Review Board becomes important. If the Board examines those
cases and looks at the importance and utility of that official to the
industry, it will be in a position to make a judgment about the desira-
bility of a waiver.
So I think the bill is well drafted to deal with the problem in

contrast to the view of the Department of Justice. I note, incidently,
that the Department of Justice has not really looked at the data to
verify their assertion.
The CHAIRMAN. Thank you. That's a most helpful and thoughtful

answer. Thank you very much, Mr. Adams.
I'd like to just make a closing statement. I would like to observe

that there are some conflicts in the testimony we have heard this
morning about conflict of interest. Our first witness, representing the
Department of Justice, demonstrated what can only be characterized
as a lack of knowledge about the problems which S. 695 seeks to halt.
In spite of the impressive documentation that has been compiled over
the years by various committees of Congress, by the Fitzhugh Com-
mission, by private research groups and by Pentagon officials them-
selves, the Justice Department apparently persists in the belief that
there is no problem if they do not recognize it.

0
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Of even greater concern to me is Mr. Ulman's assertion that "It
wouldn't bother me" as he said, to know that a procurement official
was going to work for a firm over which he exercised procurement
authority while he was a Federal official. I think that's astounding,
especially in view of the documentation of what this can lead to.
The position of the Justice Department appears to be that if an

abuse is not committed by a majority of potential offenders, then it is
not an abuse at all. Moreover, the restrictions proposed in S. 695 do
not—as the Justice Department appears to think—impose undue
burdens on a very large population of civil servants. The restrictions
apply only to certain people, only to certain, identifiable contractors,
and only to contracts of a certain size.
I am glad to say that the other witnesses this morning did not show

the same misunderstanding of the problems and the bill that seems
to exist at the Justice Department. Mr. Dembling of the General
Accounting Office and Mr. Adams of the Council on Economic
Priorities are familiar with both actual abuses and, more importantly
the potential for abuse that exists in connection with contract favor-
itism and post-Government employment.

Their testimony revealed, as the Justice Department testimony
did not reveal, that the public and its Government cannot afford to be
uncertain about the motives of procurement officials in making
decisions that affect millions or billions of dollars of the taxpayers
money. Whenever there is such uncertainty, the history of human
experience shows that it should be resolved by acting as though men
are imperfect and susceptible to temptation. That is the prudent
course that men and governments have followed through the ages in
regard to conflict of interest. That is the prudent course which S. 695
attempts to pursue. It is both prudent and not unnecessarily burden-
some. I hope in the near future that the Administration will come to
see this bill for what it is—an additional piece of long overdue conflict
of interest legislation, and not an alternative to its own useful and
constructive bill.
The committee will stand in recess until 10 o'clock Monday morning

when we have our final session on this bill.
[Whereupon, at 11:20 a.m., the hearing was recessed, to reconvene

at 10 a.m. Monday, May 23, 1977.]





CONFLICT OF INTEREST LEGISLATION

MONDAY, MAY 23, 1977

COMMITTEE ON BANKING,

The committee met at 10
Office Building, Hon. William
presiding.

Present: Senators Proxmire and Schmitt.

U.S. SENATE,
HOUSING, AND URBAN AFFAIRS,

Washington, D.C.
a.m., in room 5302, Dirksen Senate
Proxmire (chairman of the committee)

OPENING STATEMENT BY SENATOR PROXMIRE

The CHAIRMAN. The committee will come to order.
Today the committee will complete hearings on S. 695, a bill to

reduce opportunities for favoritism in Government procurement.
This proposed legislation was introduced in February by myself,
Senators Bayh and Brooke, and others. I am happy to report that the
companion measure will be reintroduced in the House in the next few
weeks by Representative Charles Bennett with over 50 cosponsors.
Both House and Senate bills would do three things. They would

place a 2-year employment limitation on former Federal procurement
officials with regard to certain Federal contractors. They would
require employment disclosure reports by certain civil servants enter-
ing or leaving Federal service. And they would set up a Conflict of
Interest Review Board to examine and issue advisory opinions on
disclosure statements.
We have had 2 days of very interesting hearings on the bill from

Government witnesses and from sponsors and cosponsors of the
legislation. Today's witnesses represent the public viewpoint on this
measure. We are privileged to have with us David Cohen, the presi-
dent of Common Cause, and Leonard Meeker, an attorney from the
Center for Law and Social Policy.
I would like to note for the record that the committee also invited

testimony from several other organizations representing individuals
whose interests might be affected by this legislation. Among these
organizations were the Air Force Association, the Association of the
United States Army, the Navy League, the American Defense Pre-
paredness Association, the Retired Officers Association, the Reserve
Officers Association

' 
and the National Security Industrial Association.

All of them declined to present testimony or to submit statements.
I'm glad to welcome David Cohen. Mr. Cohen, you have long been a

spokesman for the public. We are anxious to have your testimony.
Go right ahead and introduce your colleague if you would like to do
So.

(89)
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STATEMENT OF DAVID COHEN, PRESIDENT, COMMON CAUSE

Mr. COHEN. With me, Mr. Chairman, is Katy Schrocher, who
is a member of our issue development staff and among her responsi-
bilities includes working in conflict of interest, financial disclosure,
and other ethics related matters.
I very much appreciate being able to testify here and what I would

like to do if I may, Mr. Chairman, is read my testimony because some
of the specific aspects of it doesn't lend itself so well to summary,
but I welcome any kind of dialog along the way and I don't think
you have to sit and listen to me read it before we get into any questions.
The CHAIRMAN. Well, if you do skip any part of it, we will be happy

to have it printed in full in the record.
[Complete statement follows:]

PREPARED STATEMENT OF DAVID COHEN, PRESIDENT, COMMON CAUSE

Common Cause appreciates this opportunity to testify today on S. 695 and..
the conflicts of interest problems it addresses, particularly the revolving door.
We would like to commend Chairman Proxmire for his continuing outspoken
concern in this area, and we are pleased that the Committee is undertaking to•
shut the door.
The legislation considered today bears directly and vitally on government's..

earning trust and confidence. It sets a high and necessary standard for integrity
and accountability by government employees and officials.

Citizens are deeply concerned by the role that the personal interests of public
officials and the superior access of special interest groups play in the policy-
making process. Unfortunately, this is too often the case. Sometimes officials
have a financial interest of their own in the very matters that are affected by their •
duties. Such conflicts of interest can occur in several ways: through public officials
having stock holdings which are related to their official duties, through the accept-
ance of gifts and favors from those who do business with the government, and
through the maintenance of outside interests or sources of income. The result,
however is usually the same. These conflicts undermine the integrity and ob—
jectivity of public servants.
Such conflicts are also created by the revolving door between federal agencies

and the private enterprises they regulate or contract with. Officials and em—
ployees who used to work for private enterprise may have continuing financial
ties with them, such as shared income arrangements or receipt of pension benefits.
Those who anticipate future employment with certain firms have a vested interest
in accommodating them while in office, for example, by helping a firm obtain a
contract.
The nature of the conflict of interest problem is government-wide. It affects

Congress, the executive branch and the judiciary. Existing statutes and regula- •
tions have been only casually enforced. Conflict of interest policy and enforce-
ment have not been treated seriously by either Democratic or Republican Ad—
ministrations. In recent surveys over the last two years in thirteen agencies and
three executive departments, the General Accounting Office found that no less
than 12 percent of the employees required to file financial disclosure statements.
had apparent conflicts between personal financial interests and their official
duties. GAO also found that 10 percent of those required to file financial state-
ments had failed to do so.

Under present procedures, agency employees are supposed to file annual fi—
nancial statements with a designated official in their agency. Sometimes these •
statements are not filed at all, and there is no followup enforcement to obtain
them. The statements are supposed to be reviewed for any real or potential con—
flicts of interest. Often this review is done by untrained employees and is so super—
ficial that blatant conflicts are undetected. Criteria for determining conflicts are
often not adequately de eloped and used. When conflicts are spotted, notification
of required remedial steps is sometimes slow and followup check; to see whether-
the conflict NV:13 resolved . are .sometimes non-existent. Exemptions are often
granted in secret, so that no remedial action is required at all.
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R eview by the Civil Service Commission of line agency enforcement of conflict
regulations has been virtually nonexistent. This is not surprising given that the
Commission had only one attorney devoted to ethics matters for the entire execu-
tive branch during fiscal years 1976 and 1977. In a recent FOI A request to the Office
of General Counsel, CSC, Common Cause requested copies of the entire written
output of the Counsel's office on ethics matters for 1975-76. The response indi-
cated that the CSC had no budget specifically allocated to ethics; that the CSC
had no information on other agencies' ethics budgets; and that the written
ethics material (i.e., interpretations, general guidelines, etc.) generated by the
CSC was minimal.

POSTEMPLOYMENT RESTRICTIONS

Existing statutory postemployment prohibitions are riddled with loopholes. 18.
U.S.C. 207 does not in any way disqualify former government employees from act-
ing as agent or attorney for private interests before an agency in general rule-
making proceedings or in the formulation of general policy or standards. An in-
dividual is not disqualified on a matter even if he or she was deeply involved in
developing the agency's proposed rules or preliminary policy on that subject.

Further, section 207 does not prohibit postemployment activities that may be• described as aiding or assisting another. As construed by former Attorney General
Robert Kennedy:
"An individual who has left an agency to accept private employment may, for

example, immediately perform technical work in his company's plant in relation
to a contract for which he had official responsibility—or, for that matter, in rela-
tion to one he helped the agency negotiate." (Memorandum of Attorney General
Regarding Conflict of Interest, February 1, 1963, 28 F.R. 985)

Third, the statute does not apply to matters arising after an employee or official
has left, and both are free to appear before the agency on those matters the day
after they leave the government.

IOW

EXISTING REGULATIONS

Common Cause recently completed a survey of the postemployment regulations
of twenty-two agencies.' Ten of those agencies impose more stringent restrictions
on postemployment activities than required by section 207.2 For example, FTC
regulations prohibit former employees from participating through any form of pro-
fessional consultation or assistance in any proceeding or investigation pending
before the FTC while they were with the Commission unless specifically au-
thorized. (16 C.F.R. 4.1(b))

Six of the agencies require that a former employee obtain authorization from
the agency before he may appear before it.3
Only the SEC, DOC and DOI have regulations that go beyond the statute with

respect to negotiations for private employment while still in government service.
Finally, only the SEC and DOD impose any postemployment reporting re-

quirements on former employees.

POSTEMPLOYMENT ACTIVITIES

The only comprehensive data available on postemployment activities is on
former Defense Department employees. Under the Proxmire amendment, former
civilian employees at Grade GS-13 and above and retired officers above the rank of
major must file reports with the Department for 3 years after leaving DOD if
they accept employment with a defense contractor.

Recently, as Senator Proxmire reported, the Pentagon experienced a sharp
increase in the number of former military officers and high level civilians taking
defense industry jobs. During fiscal year 1976, there was a 68-percent increase
over fiscal year 1975 in the number of former officers taking such jobs, while the
number of civilian employees going to the defense industry increased by 178
percent.
The report also showed an increase of 120 percent over fiscal year 1975 in the

number of people coming to the Pentagon from the defense industry.

I Departments of Agriculture; Commerce; HEW; HUD; Interior; Defense; Justice; Labor; State; Trans
portation; Treasury; CAB, FPC, SEC, ICC, GSA, FTC, FRB, FMC, FCC, EPA, and CFTC.
2 FPC, SEC, FTC, FRB, FMC, FCC, CFTC, DOD, HUD, and DOL.
FPC, SEC, FTC, FMC, CFTC, DOL.
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The absence of an across-the-board reporting requirement makes it impossible
to cite comprehensive statistical data. DOD figures and individual examples from
press reports nevertheless suggest a widespread practice of public officials moving
from government into jobs with client firms, and then engaging in activities for
such firms that involve their former agency.

In the summer of 1976, Common Cause conducted a study (Serving Two
Masters) to determine the extent to which agency employees who subsequently
took jobs with companies regulated by their agency kept up business contacts
with their former agency. Our survey noted that 28 officials from 11 agencies,
according to media reports, left the government for jobs with regulated companies
or law firms that represent such companies. Our findings showed that 20 of the
28 individuals had contacted officials in their former agency on matters of agency
policy or specific proceedings. None of these individuals, it is important to note,
violated any law or regulation.
We found the same revolving door situation at the Food and Drug Adminis-

tration. Twelve lawyers left the General Counsel's office to take non-government
jobs in the last five years. The Center for Science in the Public Interest reports
that all but one of them took industry jobs.

S. 695

Section 801(4) (c) would prohibit a contracting officer for a two year period
after leaving government from accepting any gifts

' 
payment or employment from

any contractor working on a contract with which the officer was involved. Sub-
section (d) further prohibits for an additional three year period—for a total of
five—accepting employment created, supported or subsidized under such contract.
Common Cause agrees with the thrust and purpose of these provisions. Govern-

ment employees should not accommodatively design, award or administer con-
tracts with an eye toward later employment with the contractor. Nor should
employees design or award contracts which will guarantee them a later job under
the contract. The procurement process demands impartial and unbiased decision-
making. If that standard is not met, the potential is enormous for wasteful
spending and contract terms that disadvantage the government.
The bill defines a contracting officer as any government employee authorized

to select sources of supply or describe requirements for, award, terminate or
administer any contract. We believe it is particularly important that this definition
include officers who determine in the first instance that a contract should be let.
That determination is especially vulnerable to manipulation, as the nature of the
decision can be such that only one contractor could ever fill the requirements.
We recommend that high officials who would not be affected by the company-

specific ban on employment be prohibited for a period of at least two years from
having any contact for pay—formal or informal—with their former agency.
A reasonable cooling off period is necessary to insure that a former official

cannot exert undue influence on the contracting process. This is essentially what
the House Government Operations Committee has proposed in its bill to establish
a Department of Energy.
We also believe the bill's postemployment prohibitions should not become in

fact an industrywide ban on employment. This is particularly likely to happen
with high level officials, who may by regulation or statute have the responsibility
to sign off on all contracts. We suggest that the company-specific employment
ban be activated for high-level officials when they go outside of normal procure-
ment contract channels. We recognize that each agency of the government has
different procurement practices and procedures. We would be happy to work with
this Committee in identifying those, so that enforcement of this employment ban
can be monitored. In addition, business competitors can likely be counted on to
plan their role of aggressive-competitor and ring the bell when normal procedures
have not been followed in the awarding of a contract.
We feel that these proposals must be complemented by a tough lobby disclosure

bill, which covers efforts to lobby the executive branch for government contracts.
This would add an important monitoring mechanism to make certain that the
conflict of interest provisions are being complied with.

PREVIOUS EMPLOYMENT WITH A CONTRACTOR

Conflicts of interest can also occur when a contracting officer is assigned to
work on a contract affecting his former private employer. We recommend that
provisions be added to the bill to require contract officers to disqualify themselves

a
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if the contract involves an enterprise by whom the officer was employed within
the previous two years.
A similar provision has been included in the House version of the bill estab•

lishing a Department of Energy.

STOCK OWNERSHIP

Common Cause strongly supports section 801(e), which would require con-
tracting officers who hold conflicting stocks to either disqualify themselves from
taking any action which could affect that stock, or divest themselves of the
offending asset. Stock ownership does present a clear conflict of interest, and we
agree that the remedy must be either disqualification or divestiture. However,
unless supervisors are aware of the stock holdings of subordinate contracting
officers, the system is largely self-policing. We recommend that the legislation
make clear that the disclosure systems already in place be structured to insure
supervisor awareness of potential conflict situations in which an employee should
disqualify himself.
We also believe that stock ownership presents conflicts of interests for those

in the Congress. While we are pleased that the House and Senate adopted Codes
of Conduct which will require disclosure of stock holdings, we believe that is
just a first step. Members of Congress, just as executive branch employees, must
deal with the conflicts problems caused by acting on matters which could sig-
nificantly affect their financial holdings.

PREVIOUS AND POSTEMPLOYMENT REPORTING

Common Cause supports the bill's pre- and postemployment reporting require-
ments. The revolving door problem threatens the impartiality and independence
of agencies, both by government employees seeking work in the private sector,
and agencies hiring a disproportionately large number of employees from the
industries they interface with. Agencies that draw high percentages of their
top policymakers from their client companies tend to inherit industry biases or
accept industry's point of view on key issues.
Common Cause recognizes that agencies sometimes need the expertise that

former employees of client companies can provide. Nevertheless, agencies should
maintain a balance and recruit personnel—especially top policymakers—from a
variety of sources. Preemployment reporting is necessary to provide a basis for
assessing the degree of imbalance and potential bias that exists, so that appro-
priate remedial action can be taken.
Our study "Serving Two Masters", as we have mentioned earlier, documented

a widespread practice of public officials moving into jobs with regulated and
contractor firms after leaving government. This practice points to a serious
potential for conflicts of interest on the part of employees in virtually every
federal agency.

Specifically, we found that:
—52.5 percent (or 73) of the top 139 employees of the Energy Research and
Development Administration used to work for private enterprises in the
energy field, and 75 percent of these 73 employees came from ERDA
contractors.

—72 percent (or 307) of the top 429 employees of the Nuclear Regulatory
Commission have been employed by private energy enterprises, and 90
percent (or 279) of these 307 employees came from enterprises holding
NRC licenses or contracts. Common Cause research also showed that 192
of these 279.employees came from firms that, in addition to having dealings
with NRC, also had contracts with ERDA.

—65 percent of NRC's 162 consultants were presently working both for
NRC and private enterprises that are recipients of IstRC licenses or con-
tracts.

—35 percent (or 23) of 66 top Interior Department officials have been em-
ployed by private enterprises involved in energy activities, and 52 percent
(or 12) of these 23 employees came from private enterprises which have
leases from DOI or have received contracts from the Department.

Those who anticipate future employment with their agency's client companies
may have a vested interest in acting in behalf of certain companies while in office,
or at least in behalf of the industry in general. This conflict is created by the
very real opportunity to take jobs with such companies, or with law firms that
represent them.

90-378-77-7



94

In addition to the conflicts of interest that could arise, the practice of taking
jobs with regulated or contractor firms perpetuates the problem of undue industry
influence in federal agencies.
We have recently completed a review of the post-employment reports filed by

former Defense Department employees since August 1975. One difficulty we found
in making sense of the reports was the absence of any indication of whether the
work performed for the government involved a contract and, if so, who that
contractor was. Therefore, we particularly favor the provisions of section 803(b)
(1) (G), which would require that such information be included in the departing
employee's report.

ADMINISTRATION AND ENFORCEMENT

Common Cause believes that the revolving door problem is governmentwide,
occurring in the areas of contracts, grants, regulatory and other professional
activities. S. 695 addresses the problem only in the context of contracts, and would
not affect the bulk of employees in the regulatory and licensing agencies.
The nature of the problem demands a governmentwide solution. The legislative

vehicle used by S. 695—the Defense Production Act—should not foreclose that
broader approach. For example, others on whom we would like restrictions placed,
such as a ban on contracts with former agencies, are the FDA lawyer who goes to a
drug firm, the mine inspector who takes a consulting job with a mining company
after leaving the government, and the grant officer who gets a job working on the
grant which he awarded.
We recognize that government service is used by many employees to develop

valuable training and experience. There is nothing inherently evil about this.
Private enterprise will no doubt continue to find government service by prospec-
tive employees valuable, just as the government finds previous business or other
professional experience useful. What we seek to do, however, is to try to insure
impartiality and objectivity in the governmental process.
Common Cause believes that responsibility for the administration and review of

Postemployment reports and enforcement of postemployment prohibitions must
be viewed in the broader context of conflict of interest. Overall authority in these
areas should be given to whatever agency or office in the government will be
responsible for financial disclosure reports and the resolution of financial conflicts
of interest. We must avoid fragmentation of this responsibility, as divided author-
ity in the past has led to inadequate review and enforcement of existing conflict of
interest laws and regulations.
• Although the Civil Service Commission has failed up to now to play a meaning-
ful role in ethics matters, we have nevertheless concluded, after much analysis,
that a fundamentally revitalized Civil Service Commission should be the basic
vehicle on which to build a sound executive branch conflict of interest system. We
believe the Commission should perform the duties S. 695 would give its Conflict of
Interest Review Board, composed of the Chairman of the Civil Service Com-
mission, the Comptroller General and Attorney General.
We would like to insert for the record that portion of our testimony before the

Senate Governmental Affairs Committee that deals with enforcement of the
proposed public financial disclosure system. We believe this would be useful to the
Committee in further explaining how we think such a system should be admin-
istered and enforced.

ORGANIZATIONAL CONFLICTS OF INTEREST

Common Cause strongly 'supports Senator Abourezk's proposed amendment to
S. 695, which seeks to identify and eliminate organizational conflicts of interest.
We would like to commend the Senator for his continuing efforts in this area, and
we note that language nearly identical to his amendment was included in S. 36, the
fiscal year 1977 ERDA authorization bill.

Organizational conflicts of interest arise in government contracts and other
relationships with corporations and private organizations. The considerations
which justify eliminating personal conflicts of interest apply with equal force to
organizational conflicts. The government must receive impartial and objective
information in return for its contract dollar.
The absence of conflict of interest rules for organizations allows, for example,

private, profitmaking consulting firms to work for industry clients and govern-
ment at the same time, on projects that can have a material and substantial
effect on an industry's interests. It permits corporations to aggrandize their
positions by providing self-serving information to the government. Senator
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•Abourezk's hearings on this issue in the last Congress made the point very clearly
in its examination of a 1974 Bechtel Corp. contract with ERDA. Bechtel con-
tracted to study the comparative economics of coal transportation by unit train
and coal slurry pipeline. Bechtel, it turns out, held a 40-percent interest in Energy
Transportation Systems, Inc., which hopes to build the pipeline. What conclusion
Bechtel reached is not important for our purposes. What is important is that no
matter what the conclusion was, it necessarily lacked credibility and even the
appearance of objectivity because of Bechtel's special relationship with ETSI.
Clearly, the government did not get full value for the contract price.
To remedy this problem, Senator Abourezk's amendment would require each

agency and department to promulgate regulations requiring prospective con-
tractors in the areas of research and development, evaluation, and technical and
management support systems to provide the agency or department administrator
with all relevant information as to whether there is a potential conflict with
respect to either being able to render objective and impartial assistance or being
given an unfair competitive advantage. The two-pronged nature of the test is
important, as the rules will then also apply to possible conflicts in sole source or
negotiated contracts where, by definition, the competitive impact test would not
apply.

Subsection (b) of the amendment requires an affirmative finding by the admin-
istrator that either there is no or little possible conflict, or that conditions have
been included in the contract which avoid such conflicts. The subsection also
contains a waiver provision, by which an administrator can go ahead with the
contract—even though the conflict cannot be avoided—if he finds it is in the best
interests of the government to do so. We believe that the legislative history should
emphasize that waivers are to be granted sparingly, and only in truly unusual or
exceptional circumstances.
We urge that an administrator be required to publish his findings and reasons

for granting a waiver in the Federal Register. Without publication, it is possible
that a reading of the contract would not indicate the potential for a conflict of
interest, particularly where no clause to the contract could be devised which
would mitigate the conflict. This is particularly important for third party chal-
lenges to the contract. Further, we recommend, that copies of waiver findings be
filed with GAO, and that GAO be directed to review them to make certain they
are appropriate, in the best interest of the government, and that the conflict
could not be avoided or mitigated by adding contract conditions.
We appreciated this opportunity to present our views on these issues, and we

stand ready to work with this Committee in the months ahead.

The CHAIRMAN. I might tell Senator Schmitt, if he'd like to inter-
vene at any point we will conduct this a little differently. We only
have two witnesses this morning and feel free to interrupt at any
time.
Senator SCHMITT. I appreciate that, Mr. Chairman.
Mr. COHEN. The whole point of having these hearings really is

another indication of this committee and you, Mr. Chairman, taking
the question of conflicts of interest seriously and I think we have too
long had a permissive policy on this subject and that permissive
policy is what needs correcting. So we appreciate this opportunity to
testify and we are pleased the committee is holding hearings on con-
flict of interest questions as they relate to the revolving door and other
aspects, and I hope we can find appropriate ways of shutting Chat
door soon.
The legislation considered today bears directly and vitally on

Government's earning trust and confidence. It sets a high and neces-
sary standard for integrity and accountability by Government
employees and officials.

Citizens are deeply concerned by the role that the personal interests
of public officials and the superior access of special interest groups
play in the policyniaking process. Unfortunately, this is too often the
case. Sometimes officials have a financial interest of their own in the
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very matters that are affected by their duties. Such conflicts of
interest can occur in several ways: through public officials having
stock holdings which are related to their official duties, through the
acceptance of gifts and favors from those who do business with the
Government, and through the maintenance of outside interests or
sources of income. The result, however, is usually the same. These
confficts undermine the integrity and objectivity of public servants.
Such conflicts are also created by the revolving door between

Federal agencies and the private enterprises they regulate or contract
with. Officials and employees who used to work for private enterprise
may have continuing financial ties with them, such as shared income
arrangements or receipt of pension benefits. Those who anticipate
future employment with certain firms have a vested interest in ac-
commodating them while in office, for example, by helping a firm
obtain a contract.
The nature of the conflict of interest problem is Governmentwide.

It affects Congress, the executive branch and the judiciary. Existing
statutes and regulations have been only casually enforced. Conffict
of interest policy and enforcement have not been treated seriously by
either Democratic or Republican administrations. In recent surveys
over the last 2 years in 13 agencies and three executive departments,
the General Accounting Office found that no less than 12 percent of
the employees required to file financial disclosure statements had
apparent conflicts between personal financial interests and their
official duties. GAO also found that 10 percent of those required to
file financial statements had failed to do so.
The CHAIRMAN. Did GAO find that in the 10 percent that failed

to file there were conflicts of interest or were they just 
Mr. COHEN. I think this comes from the lack of public disclosure

and that, in turn, results in just often people not bothering to do it
with poor enforcement, precisely because there is no public financial
disclosure.
The GAO found 
Senator SCHMITT. Excuse me. Just to clarify the answer to the

chairman's question, you don't see that that 10 percent is necessarily
doing it to avoid identification of a conflict of interest; it's just the
fact that they say, well, nobody is going to bother to check up on it,
I just won't take the trouble to file?
Mr. COHEN. I am not saying that those 10 percent have conflicts

of interest because we don't know because they failed to file; but
among those who did file, they did find conflicts among 12 percent.
That's my understanding of the data.
I think there are two points on this. One is that there is a need for

personal financial disclosure among employees at a certain level. GS-
16 is a perfectly reasonable point to cut it off in most instances, not
necessarily with procurement officers or contract officers. The legisla-
tion that's moving now and that has been cleared by the Senate Gov-
ernment Affairs Committee deals with that problem. Disclosure is one
aspect.
The second aspect is what do you do with the discolsure when you

find an apparent or probable conflict? I think you can treat conflicts
a lot better once you have personal financial disclosure and then you
can take whatever the necessary additional steps are to correct the
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conflict. And what the GAO has shown is that the lack of public
disclosure leads to some people not disclosing and to also unattended
conflicts without any followup.

I'd like to turn if I may to one additional point which is that some-
times even when conflicts are spotted, the remedial steps taken are
sometimes slow and I think that's why we need a process and pro-
cedure for dealing with this in the executive branch level.
In our judgment, review by the Civil Service Commission of line

agency enforcement of conflict regulations has been virtually non-
existent. This is not surprising given that the Commission had only
one attorney devoted to ethics matters for the entire executive branch
during fiscal years 1976 and 1977. In a recent Freedom of Information
Act request to the Office of General Counsel, CSC, Common Cause
requested copies of the entire written output of the CSC counsel's
office on ethics matters for 1975-76. The response indicated that the
CSC had no budget specifically allocated to ethics; that the CSC had
no information on other agencies' ethics budgets; and that the written
ethics material (that is, interpretations, general guidelines, et cetera),
generated by the CSC was minimal.
In our judgment, Mr. Chairman and Senator Schmitt, the post-

employment restrictions question 
The CHAIRMAN. Before you get into that, I understand you suggest

the duties of the Conflicts of Interest Review Board be assigned in-
stead to the Civil Service Commission and yet you have just indi-
cated that the Civil Service Commission hasn't done much in the area
of employee ethics in the past. They have assigned, as you say,
minimum personnel and they haven't followed up very much.
Do you believe that the Commission could handle the review and

advisory functions in S. 695 to give them more duties than they have
now?
Mr. COHEN. Well, I think I'd be happy to discuss if I may, Mr.

Chairman, the section of our testimony dealing with administration
and enforcement which appears on pages 12 and 13 (see page 94).
The CHAIRMAN. Why don't you wait for that. You feel that you

have changes, you're suggestinfg then that would affect this.
Mr. COHEN. That's right. I think any legislation that just had

hortatory language to the Civil Service Commission to do the job
would not be very good legislation. Therefore I think we know enough
to put in some standards and requirements of the Civil Service Com-
mission and I think your own Conflict of Interest Review Board could
fit into that framework. In our own study that we did last year, on
conflicts of interest, we thought enforcement was a very key aspect
of this and unless you built in a pattern of having some outside en-
forcement to go along with the Government agencies that had to do
the job that ultimately the enforcement would break down. But I
think it's important to fix responsibility and I think this just validates
the point that until now responsibility has not been fixed.
On postemployment restrictions, in our judgment, 18 U.S.C. 207

does not in any way disqualify former Government employees from
acting as agent or attorney for private interests before an agency in
general rulemaking proceedings or in the formulation of general policy
or standards. An individual is not disqualified on a matter even if he
or she was deeply involved in developing the agency's proposed rules
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or preliminary policy on that subject. As far as we could tell, there has
been no Attorney General that has countermanded the statement that
Robert Kennedy made when he was Attorney General, in which he
said in his memorandum that an individual who has left an agency to
accept private employment may, for example, immediately perform
technical work in his company's plant in relation to a contract for
which he had official responsibility—or, for that matter, in relation
to one he helped the agency negotiate.
So you have a situation that based on every aspect of current

interpretation, in our judgment, needs correction.
The statute does not apply to matters arising after an employee or

official has left, and both are free to appear before the agency on those
matters the day after they leave the Government.
On the situation on existing regulations, our own survey which we

recently completed, a survey of the postemployment regulations of 22
agencies, 10 of those agencies impose more stringent restrictions on
postemployment activities than required by. section 207. For example,
FTC regulations prohibit former employees from participating through
any form of professional consultation or assistance in any proceeding
or investigation pending before the FTC while they were with the
Commission unless specifically authorized, and there are other regula-
tions as well, but what I think this shows is that there are certainly
departments in the Government that feel they have to do something
about the problem and the fact that they do it is a suggestion that
there needs some corrective legislation, corrective steps taken by
Congress, that would begin to establish appropriate legislative stand-
ards for the various departments and agencies.
With respect to private employment while still in Government

service, only the SEC, the Department of Commerce and the Depart-
ment of the Interior have regulations that go beyond the statute, and
only the SEC and the Defense Department impose any postemploy-
ment reporting requirements on former employees.
Now as relates to postemployment activities, the only comprehen-

sive data available on postemployment activities is on former Defense,
Department employees, and that's because of the Proxmire amend-
ment. The absence of data is not to suggest that nothing should be
done about the problem. Because of the change in administration, we
urge, and indeed petition the Civil Service Commission to try and
require that at least at the upper levels that there be some reporting
of postemployment with people leaving the Government. The Civil
Service Commission did not respond.
As you reported, Senator Proxmire, the Pentagon experienced a

sharp increase in the number of former military officers and high-level
civilians taking defense industry jobs. During fiscal year 1976, there
was a 68-percent increase over fiscal year 1975 in the number of
former officers taking such jobs, while the number of civilian employees
going to the defense industry increased by 178 percent.
The report also showed an increase of 120 percent over fiscal year

1975 in the number of people coming to the Pentagon from the defense
industry.
The absence of an across-the-board reporting requirement makes it

impossible to cite comprehensive statistical data. DOD figures and
individual examples from press reports nevertheless suggest a wide-
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spread practice of public officials moving from Government into jobs
with client firms, and then engaging in activities for such firms
that involve their former agency. That's why we say that the problem
is across the board and has to 'be dealt with affecting other agencies
as well as the Defense Department.

Just as one example, from our own study, we showed as a result of
Freedom of Information requests that 20 of the 28 individuals had
contacted officials in their former agency on matters of agency
policy or specific proceedings. None of these individuals, it is important
to note, violated any law or regulation. These were 28 people at the
regulatory commission level and at other high levels. While none
,of these officials violated any laws or regulations, the absence of
policy needs correction and let me turn if I may to S. 695, Mr.
Chairman.

Senator SCHMITT. Excuse me. Could I ask a question here and that
is, has Common Cause discussed within their own ranks the possibility
.of defining conflicts of interest to the point where they could be prose-
.cuted rather than trying to devise some mechanism by which some-
body leaving the Government cannot hold certain kinds of jobs? I
mean, they could hold that job and never have a conflict of interest.
Have you discussed that alternative?
Mr. COHEN. Yes; we have. We face that, Senator Schmitt, in a lot

.of the legislation we deal with, whether it's the sunshine legislation
,or financial disclosure, conflicts of interest, lobby regulation, campaign
finance regulation—and our tendency is that while we believe there
.ought to be criminal sanctions in the legislation for willful violations,
the most serious kinds of violations, that effective enforcement cannot
be done through the criminal law. It only takes care of the grossest and
worst abuses. In fact, what we are trying to do and what I think all of
us are trying to do who are grappling with these problems is to come
up with a method of enforcement that is workable, that is not dra-
.conian, that is not punitive, but people know where they stand. And
that's one of the reasons we want an outside review board to fit into
any pattern of enforcement. There are gray area questions and when
.someone is involved in a gray area question that person should be able
to get advice and counsel and then be able to rely on that advice and
counsel. That's why I think we try and talk about what the ground
rules are and about modes of enforcement that don't rely exclusively
and solely on the criminal law.
The CHAIRMAN. If the Senator would yield, the problem is this. It's

not only a matter of a person who has worked in the Pentagon or
worked in NASA or some other agency and then going to work for the
,contractor and when he works for the contractor being in a position to
improperly influence the Pentagon. That's the lesser concern.
What concerns me is that while he's working in the Defense De-

partment he has an offer of a job or he contemplates that he may have
a job if he behaves himself in a certain way with respect to the defense
contractor. With that in mind, he of course, with great authority as a
Pentagon official, he may be able to throw a contract to a contractor.
He may be able to handle a contract in a way that increases the income
the contractor will have, the profits the contractor has. And then he
leaves the Pentagon and goes to work for that contractor as a kind of
reward. He may never do anything once he goes to work for the con-
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tractor which is unethical or improper in any way. He may not have
anything to do with the Defense Department. Nevertheless, the
damage has been done while he is working for the Pentagon before he
goes.
So the only way you can reach that is to have some kind of limitation

on his employment with the contractor with whom he has dealt after
he leaves the Pentagon. That's why my bill tries to reach that.

Senator SCHMITT. Recognizing those issues, there are still basically
here a blanket restriction on the individual freedom of an individual
once they leave Government and that's not exactly consistent with the
previous Common Cause efforts and the current Common Cause
efforts, and I'm just curious how you resolve this particular conflict in
your mind and I think your previous answer has illuminated that to
some degree. You don't think there's any other alternative.
Mr. COHEN. No. I think later in the testimony we deal with the

question of both contacts and other restrictions that ought to exist
on postemployment activities without advocating an industry-wide
ban. I think we are quite aware of the fact that there needs to be—
there are balancing values here and I think it is possible to draw post-
employment regulations in such a way that does not prevent people
from moving inside and outside of Government—I think there's a
value in having people move inside and outside of Government—and
also, without their necessarily having to be involved or working for
companies or firms or institutions that they have had specific dealings
with.
So I do not see our thrust as absolutely limiting the freedom of

high Government officials.
The CHAIRMAN. Let me give you a specific example of the kind of

problem that I think is quite frequent. You have a good man working
for Boeing, good in the sense that he would be very helpful to the
Government—expert, highly competent—the Government wants him
and he would be happy to work for the Government for a few years
but his career is with Boeing and he wants to go back with Boeing
and he wants to finish his career with Boeing.
What happens in that case, when this man comes into the Defense

Department, he comes into the Department with an understanding
that he could deal with any other defense contractor except Boeing.
As far as Boeing is concerned, he ought to be off it so he can go back
to it, and that's the way it ought to be. The legislation that's pending
would permit that. He could go into the Defense Department and say
that as far as Boeing is concerned he is disqualifying himself and
work for the Defense Department for several years and go back to
his former employment and finish out his career with the people he
worked with with no handicap or no penalty.
Senator SCHMITT. I think it's important that we be very careful to

exercise that kind of craftsmanship in any legislation because one of
the greatest resources the Government has to work on problems is
in the private sector.
The CHAIRMAN. That's right.
Senator SCHMITT. If we close the doors too tightly we will not have

access to that resource and it's a tough thing to do and although you
have crafted a very simple explanation there—OK, you don't get to
work on Boeing—in practice, having been inside the technical world,
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it's very tough to actually adhere to that kind of craftsmanship and
we're going to have to—maybe the Review Board is the answer, so
long as there's some protection once the Board has given a ruling for
the individual if they follow that ruling and then later are accused of
an illegal act.
Mr. COHEN. You can't change the ground rules. I think people

have a right to rely on something that's official and responsible. I
think the point that Senator Proxmire made that's important from
our view is that you have to look at the conflicts of interest policy
in a total way. By that, I mean when you enter Government and
when you leave Government. And later in the testimony—I won't
bother reading it—we cite some facts from the energy agencies and
the imbalance and where they recruited from and the same—it's part
of dealing with that balance of recruitment and where you work and
the kinds of things you work on that are part of what needs to be
dealt with in this instance.
Senator SCHMITT. Well, that's one of certainly the most commonly

cited examples, getting people from the petroleum industry working
in the Federal Energy Administration, but where are you going to
find people more knowledgeable about the oil and gas business than
in the petroleum industry?
Mr. COHEN. It's another issue.
Senator SCHMITT. It's very tough.
Mr. COHEN. And it's another debate. No one is saying don't have

people from the petroleum industry. What we are saying is don't
have most people from the petroleum industry, and it's when you
begin to focus on the front end as well as the back end, the entry
level as well as the leaving level, that you then can begin to develop
what I think are workable approaches to begin to take that issue
seriously.

Senator SCHMITT. I think it's important to say that the final test
of success of legislation like this, if it becomes law, is whether or not
the Government still has access to the kind of talent it needs in order
to conduct its business, and if we find that in oversight on such legis-
lation that the Government is losing access to that, then obviously
we have not crafted the right kind of law. I think it's important to
have that followup.
Mr. COHEN. Senator, I completely agree with you about followup:

I think all of this—I have just seen too many programs developed in
too many different areas that have not been followed up on and I
had a chance to sit in on the nomination of Mr. Medina and I think
the very fact that—I think the very fact that you on this committee
take your oversight seriously—and I wish other committees would as
well and that we had a proper oversight program—but we would
never advocate exempting any program from effective and proper
oversight, even the ones we are for.
On S. 695, section 801(4)(c) would prohibit a contracting officer for

a 2-year period after leaving Government from accepting any gifts,
payment or employment from any contractor working on a contract
with which the officer was involved. Subsection (d) further prohibits
for an additional 3-year period—for a total of 5 years—accepting
employment created, supported or subsidized under such contract.
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Senator SCHMITT. Can you just draw some limits on what involve-
ment is? For example, I didn't choose to pursue a career in industry,
but had I gone on with North American or Rockwell International,
for example, after having flown in one of their spacecraft and been
closely identified with that spacecraft, would that have been in-
volvement beyond what you think would be proper?
Mr. COHEN. I don't know how to—it's tough to respond on things

that 
Senator SCHMITT. Don't feel you have to. I just draw that because

that's what happens when you get into the nitty-gritty of making
the decision. What can this person do or not do?
The CHAIRMAN. I think the Senator from New Mexico raises an

excellent point and I think the language does take care of that, but
we are going to search it out to make sure it does. It certainly wouldn't
intend to cover you in that position. We are concerned with pro-
curement officials who have the authority to determine whether or
not a contract goes to a particular contractor and I'm sure you
recognize you didn't have any interest in that authority at that
point.

Senator SCHMITT. On the other hand, I have been in several
capacities, including that as an astronaut, involved in procurement
activities as a member of a board. For example, I did not exercise it,
but I was selected and had other circumstances not have intervened,
would have been on the board that selected the contractor for the
lunar roving vehicle. Boeing happened, in that example, to be selected.
It gets to be very tough.
The CHAIRMAN. In that event, maybe you shouldn't have gone to-

work for Boeing for 2 years after that. Don't you think that would
have been a proper limitation?

Senator SCHMITT. That's what we've got to decide, where are
those lines drawn?
The CHAIRMAN. Well, let me read the language. It says:
Anyone who by virtue of his position or appointment in accordance with appli-

cable agency regulations is authorized to solicit or select sources of supply, or
describe requirements for enter into, award, modify, terminate, administer, or
make determinations or findings with respect to, any contract, or to otherwise
exercise any part of such authority.

Senator SCHMITT. Depending on how you interpret some of those
words, it might or might not include an advisory board as a procure-
ment officer.
The CHAIRMAN. I think it very well might and if it did and if you

had any determination on that, frankly, I think it should and I
don't think you would be very comfortable being on a board saying
we're going to give this to Boeing and then go to work for Boeing.
Senator SCHMITT. I personally would not, but if you expand it to

degree, then you suddenly are including an extremely large num-
ber of people within a particular agency. Those procurement boards
tend to grab talent from all over an agency and sometimes across.
agency lines and I think we have to be—as we get into this in the mark-
up, we have to make sure that we are in fact precisely defining those'
terms so that the agencies know and the board knows, the advisory
board, who is going to come under the umbrella of this particular-
Act.
The CHAIRMAN. Right.
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Mr. COHEN. Common Cause agrees with the thrust and purpose
of these provisions. Government employees should not accommo-
datively design, award, or administer contracts with an eye toward
later employment with the contractor. Nor should employees desi
or award contracts which will guarantee them a later job under the
contract. The procurement process demands impartial and unbiased
decisionmaking. If that standard is not met, the potential is enormous
for wasteful spending and contract terms that disadvantage the
Government.
The bill defines a contracting officer as any Government employee

authorized to select sources of supply or describe requirements for
award, terminate, or administer any contract. We believe it is par-
ticularly important that this definition include officers who deter-
mine in the first instance that a contract should be let. What I think
you can see, Senator Schmitt, is that one of the things we want to do is
focus in on what various activities people actually engage in. That
determination—and the reason we talk about an officer who deter-
mines in the first instance that a contract should be let is because
that person is in a key position and that determination is especially
vulnerable to manipulation, as the nature of the decision can be such
that only one contractor could ever fill the requirements.
We recommend that high officials who would not be affected by

the company-specific ban on employment be prohibited for a period
•of at least 2 years from having any contact for pay—formal or in-
formal—with their former agency. I know there are a lot of high
officials who are involved sometimes tangentially and sometimes in
much more involved ways in the contract letting period and we think
that a reasonable cooling off period is necessary to insure that a former
official cannot exert undue influence on the contracting process. This
very pattern has already been set by the House Government Opera-
tions Committee in their Department of Energy bill.
We believe that the bill's postemployment prohibitions should not

become in fact an industrywide ban on employment. This is particu-
larly likely to happen with high level officials, who may by regulation
or statute have the responsibility to sign off on all contracts. think
that's one of our ways of dealing with the fact of not overreaching
but at the same time we suggest that the company-specific employ-
ment ban be activated for high level officials when they go outside of
normal procurement contract channels. We recognize that each agency
of the Government has different procurement practices and proce-
dures. We would be happy to work with this committee in identifying
those, so that enforcement of this employment ban can be monitored.

Senator SCHMITT. Would you say that this would apply to the
subcontractors process also?
Mr. COHEN. I would. It seems to me that in the nature of the

contracting work, subcontracting is not an insignificant item. So I
think those ground rules probably ought to apply to the subcon-
tracting situation.
I think there's an advantage in having ground rules such as these.

For one thing, as business competitors, in the framework of these
rules, they can play an aggressive role, particularly when normal
procedures have not been followed in the awarding of a contract.
That would be one of the ways of surfacing high level officials who
went outside of the normal pattern of contract procurement.
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We feel that these proposals must be complemented by a tough
lobby disclosure bill which covers efforts to lobby the executive
branch for Government contracts. This would add an important
monitoring mechanism to make certain that the conflict of interest
provisions are being complied with.

Conflicts of interest can also occur when a contracting officer is
assigned to work on a contract affecting his former private employer.
We recommend that provisions be added to the bill to require con-
tract officers to disqualify themselves if the contract involves an
enterprise by whom the officer was employed within the previous
2 years.
A similar provision has been included in the House version.
Common Cause strongly supports section 801(e), which would

require contracting officers who hold conflicting stocks to either
disqualify themselves from taking any action which could affect
that stock, or divest themselves of the offending asset. Stock owner-
ship does present a clear conflict of interest, and we agree that the
remedy must be either disqualification or divestiture. However,
unless supervisors are aware of the stock holdings of subordinate
contracting officers, the system is largely self-policing. We recommend
that the legislation make clear that the disclosure systems already
in place be structured to insure supervisor awareness of potential
conflict situations in which an employee should disqualify himself.

• We also believe that stock ownership presents conflicts of interest
for those in Congress. While we are pleased that the House and
Senate adopted codes of conduct which will require disclosure of
stock holdings, we believe that is just a first step. Members of Congress,
just as executive branch employees, must deal with the conflicts
problems caused by acting on matters which could significantly
affect their financial holdings.

Senator SCHMITT. Does that include tax legislation?
Mr. COHEN. Yes, it includes tax legislation.
Senator SCHMITT. So you propose anybody with an interest in

tax legislation should not vote on tax legislation?
Mr. COHEN! Or divest themselves.
Senator SCHMITT. But that's everybody in the country.
Mr. COHEN. No. Again, Senator Schmitt, I think for so long neither

the Senate nor the House took this problem with any degree of serious-
ness as an institution, although lots of individual legislators volun-
tarily made disclosures and from time to time withdraw from voting,
but I understand if a Senator came from Vermont, say, where there
are at various times in the Vermont sense there have been more
cows there than people 
The CHAIRMAN. Ws true of Wisconsin, too.
Mr. COHEN. I wasn't sure about that. That's why I was afraid to

venture forth. But I could understand that the dairies are an impor-
tant matter in Vermont and Wisconsin, and if one has dairy holdings
one doesn't want to deprive representation from your entire
constituency-
The CHAIRMAN. You see, this question goes farther than that.

Even if a Senator has no stock holdings at all, none, say he has
,nothing but a mortgage on his house and the house equity is the only
net worth he has. He's still affected by general tax legislation. Any
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kind of tax cut affects him. Any kind of a tax increase affects him. If
we hadn't changed the rebate, that would have gone to everybody
and the rebate we had in 1975 did go to everybody, including Members
of Congress. So there is a conflict of interest on some of these things
which is inescapable.
Mr. COHEN. But it's also possible to draw lines that get at the

specific kinds of matters which don't deal with general policy and I
think 
The CHAIRMAN. You're talking about the specific areas?
Mr. COHEN. That's right. I think in that sense it's important that

the House and Senate, as institutions, deal with this question and I
know you're discussing it.

Senator SCHMITT. I'm dealing with it in a major part of every one
of my days.
Mr. COHEN. As a member of the Ethics Committee?
Senator SCHMITT. Yes, as vice chairman of that committee, and

it's a very tough problem and even without the kind of thing you
were suggesting here we could very easily get into this being a full-
time job for six Senators. It's moving in that direction and I think
we have to realize what is practical and what isn't. Let me give you
one example of where I voted present on an amendment to the tax
bill which had to do with the exemption for single taxpayers. I happen
to be single and had I voted for it I would have been voting for a tax
windfall, a very small one, for myself. Do you think that was proper?
Should I have voted for or against that or was voting present the
appropriate thing to do? Should all other single Senators and
Congressmen 
The CHAIRMAN. I don't know how in the world you can escape

voting for that. After all, I'm married, as are other Members, and we
are affected by that, too. It's true we are not affected maybe as
explicitly, but if you pay more or less, we pay less or more. So that
there's no way you can have a disinterested vote in the Senate,
either single or married—I don't know of any other status.

Senator SCHMITT. The reason I bring it up is to illustrate—you say
you can draw lines, and in theory you can always draw a line, but in
practice I think we're going to have a very, very difficult time in
drawing some of these lines. We have to draw some because I believe
that there can be a very and has been a very great conflict of interest
within the Congress as well as in the Federal Establishment. I think
they are exceptions rather than the rule, but they still have occurred
and we have to find ways to define those that are particularly onerous
and be able to have laws that prohibit them and can be prosecuted.
But again, the drawing of the line—and I illustrate the ridiculousness
to some degree, just to make a point 
Mr. COHEN. Your point about their having been the exception

rather than the rule—I agree with that and for a lot of people in Gov-
ernment service they really want to work at having some sense of pride
about the work they do, about building an institution that can be re-
spected instead of scoffed at as it often is, and I think this is one of the
reasons that there's a value in treating this policy comprehensively and
seriously and so that people know what the ground rules are, and
eliminating the exceptions would be one of the ways of building your
respect. It can always be diverting to discuss the House and Senate as
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tm institution, but I think it is possible to draw a line. The distinction
I would make on your example, Senator, as a single taxpayer, is that
that's a large class of people and recently the House adopted a tax
advantage to legislators and I don't exactly recall the details, but it
affected former State legislators who served in the Congress, and who
just got elected—about half of them voted present and half of them
voted for it. That's a pretty narrow class and there is an example of a
clear conflict of interest even though I can't recall to you the details
of the tax.
The CHAIRMAN. You've got to be pragmatic on these things.

After all, on the salary vote, every one of us had the clearest kind of a
conflict of interest. No question about it. There's no way, unless you
voted against it, I suppose, that you could say that—most didn't—that
you could say there wasn't a conflict of interest and it was a narrow
class, just Members of Congress, only 100 of us, but we voted on it.

Senator SCHMITT. Well, procedurally.
The CHAIRMAN. Well, our vote determined whether or not—if

you supported the Allen position we would not have gotten a salary
increase.
Mr. COHEN. I just want to say one point on postemployment

restrictions involving 
The CHAIRMAN. But there's no way we could act within the various

situations we were in.
Mr. COHEN. Although the law should be changed and the pay

process procedures ought to be changed.
The CHAIRMAN. Well, that's a long discussion, but as Senators

dealing with the whole spectrum of national legislation we often do
find ourselves in a situation where there's no pragmatic practical way of
escaping from the appearance of a conflict of interest. You just have
to recognize that's it; you're in it, but, because of this responsibility,
everyone should try to minimize the situations where there is a specific
and substantial conflict.
Mr. COHEN. We have recently completed a review of the post-

employment reports filed by former Defense Department employees
since August 1975 and one difficulty we found in making sense of the
reports was the absence of any indication of whether the work per-
formed for the Government involved a contract and, if so, who that
contractor was. Therefore, we particularly favor the provisions of
section 803(b) (1) (G), which would require that such information be
included in the departing employee's report.

Senator SCHMITT. Excuse me. That is going to be extremely difficult.
What you're asking is that an employee's record be kept and obviously
has to be kept up to date, every instance or contract that somehow
affected the implementation, awarding, or implementation of a con-
tract. Having been in NASA, that's an extremely large number of
contacts. It can be any kind of review board that may reflect what
the contractor is going to do for the agency at some later time which is
in turn an update of that contract which would change the profit or
loss picture for that contractor, and there are all sorts of people
involved in that and much below GS-16. That was another question I
wanted to ask you—why you picked GS-16? Because it's really by
function rather than by grade.
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Mr. COHEN. We did for financial disclosure and one of the things
I said at the very start was that there are certain other functions which
by the nature of the function you have to go below GS-16.

Senator SCHMITT. Let me give you an example. In various space-
craft reviews, preliminary design reviews which affect the performance
of the contract, at the end of that the contractor is directed to do
certain things and the contracts are modified. There can be several
hundred people in an agency involved in one of those and there are
many, many of them through a particular research and development
cycle. So again, I'm not disputing your aim. I think we have to look
very, very carefully at how broadly we draw these lines or we may
get into something that's completely unenforceable, or if you enforce
it, it would cause a particular contracting program to grind to a halt.
Mr. COHEN. On the questions of administration and enforcement,

in our judgment, the nature of the problem demands a Government-
wide solution. The legislative vehicle used by S. 695—the Defense
Production Act—should not foreclose that broader approach. For
example, others on whom we would like restrictions placed, such as
a ban on contacts with former agencies, are the FDA lawyer who
goes to a drug firm, the mine inspector who takes a consulting job
with a mining company after leaving the Government, and the
grant officer who gets a job working on the grant which he awarded.
In our judgment, the responsibility for the administration and

review of postemployment reports and enforcement of postemploy-
ment prohibitions must be viewed in the broader context of conflict of
interest. Overall authority in these areas should be given to what-
ever agency or office in the Government will be responsible for
financial disclosure reports and the resolution of financial conflicts
of interest. We must avoid fragmentation of this responsibility, as
divided authority in the past has led to inadequate review and
enforcement of existing conflict of interest laws and regulations.

Although the Civil Service Commission has failed up to now to
play a meaningful role in ethics matters, we have nevertheless con-
cluded, after much analysis, that a fundamentally revitalized Civil
Service Commission should be the basic vehicle on which to build
a sound executive branch conflict of interest system. We believe
the Commission should perform the duties S. 695 would give its
Conflict of Interest Review Board, composed of the Chairman of
the Civil Service Commission, the Comptroller General, and Attorney
General.
If I may, Mr. Chairman, I'd like to insert for the record a full

discussion of enforcement that we gave in testifying in support of
S. 555, the bill that deals with financial disclosure. We believe this
would be useful to the committee in further explaining how we think
such a system should be administered and enforced.

[Additional information received for the record follows]

ADMINISTRATION AND ENFORCEMENT OF EXECUTIVE BRANCH CODE

Public financial disclosure is the first step toward a largely self-monitoring
ethics system. An important second step is the establishment of a random auditing
process for all covered public officials. Common Cause strongly endorses the
random audit process set forth in Section 206 of S. 555. The third step toward
effective administration and enforcement of the federal ethics system must involve
a drastic upgrading and reorganization of the Executive Branch ethics infrastruc-
ture.
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Current review and enforcement procedures in the Executive Branch are
severely inadequate for even the existing conflict of interest provisions, much
less for any new disclosure or conflict provisions. Over the last two years, the
GAO found in one agency after another that enforcement mechanisms were ill-designed and ineffective.

-Under present procedures, agency employees are supposed to file annualfinancial statements with a designated "ethics counselor" in their agency. Some-
times these statements are not filed at all, and there is no follow-up enforcement
to obtain them. The statements are supposed to be reviewed for any real or
potential conflicts of interest. Often this review is done by untrained employees
and is so superficial that blatant conflicts are undetected. Criteria for determining
conflicts are often not adequately developed and used. When conflicts are spotted,notification of requ;red remedial steps is sometimes slow and follow-up checks to
see whether the conflict was resolved are sometimes non-existent. Exemptions
are often granted in secret, so that no remedial action is required at all.
Review by the Civil Service Commission of line agency enforcement of conflictregulations is virtually non-existent. This is not surprising given that the Com-mission had only one attorney devoted to ethics matters for the entire ExecutiveBranch during fiscal years 1976 and 1977. In a recent FOIA request to the Office

of General Counsel, CSC, Common Cause requested, in effect, copies of the entirewritten output of the Counsel's office on ethics matters for 1975-76. The response
indicated that the CSC had no budget specifically allocated to ethics; that the
CSC had no information on other agencies' ethics budgets; and that the written
ethics material (i.e. interpretations, general guidelines, etc.) generated by the CSC
was minimal.
The Civil Service Commission has failed in the past to play a meaningful role

on ethics matters. Nevertheless, as we have analyzed the ethics enforcement and
administration issue, we have come to the conclusion that a fundamentally re-
vitalized Civil Service Commission must be the basic vehicle on which to build
a sound Executive Branch conflict of interest system. The CSC can only play an
effective oversight and enforcement role in our view if it is restructured internally,
if the President and his Commission appointees provide leadership, if other com-
ponents of the ethics system are revitalized, and if outside checks on the system
are provided as well.
Common Cause proposes the following _principles to guide reorganization and

upgrading of the Executive Branch ethics system:
1. A strengthened CSC must contain a well-staffed and funded Ethics Division with

final appeal, enforcement art I oversight responsibility for the Executive Branch ethics
system. The Division staff will need to include lawyers, hearing examiners, in-
vestigators and support personnel. The Division must be given appropriate audit
and subpoena powers if it is to play an effective role.

2. The Ethics Division of CSC should be headed by a Presidential appointee
responsible to the Commissioner of the CSC who shall provide to the President and
Congress a public biannual report on the activities of the Division.

3. CSC's Ethics Division should have the following authorities.—Review and
approval of agency regulations and interpretations; determination, where it
deems advisable, of Executive Branch-wide regulations, interpretations and
operational structures and processes; review and approval of agency enforce-
ment procedures and decisions; final resolution of appeals from any agency decision
or action; investigation, on its own initiative, of potential conflict of interest
situations; and resolution of outside complaints or petitions for rulemaking.

These three principles are substantially reflected in S. 555. However, the bill
does not grant subpoena power to the Ethics Director, nor does it specifically
empower the Director to undertake investigations on his own initiative into pos-
sible conflicts of interests. Common Cause endorses Section 401, which establishes
clear Presidential responsibility for monitoring and improving the Executive
Branch ethics system.

4. The ethics infrastructure now in place in each line agency must be strengthened.—
Ultimate responsibility for overseeing ethics matters within any agency should
be held by the agency's general counsel, inspector general, or a specially-appointed
ethics counsel (in any case, reporting directly, periodically and publicly to the
agency head). All agency personnel involved in operating the ethics system must
have appropriate training.

5. Line agencies should have initial responsibility for receiving financial disclosures,
examining them for potential conflicts of interests, ordering appropriate resolutions
of conflicts (e.g., divestiture), preparing advisory opinions, investigating possible

I
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•

conflicts on their own initiative, taking disciplinary action (administrative and civil
sanctions), preparing regulations, and administering all appropriate ethics pro-
visions.—Each agency should have the initial obligation and opportunity to keep
its own house in order on ethics matters.
Common Cause specifically supports Section 308 of S. 555, which states clearly

the responsibilities of the agencies with respect to determining and resolving in-
dividual conflicts of interest, and prescribing administrative sanctions where
justified.
We also agree that a copy of each report filed with the agencies should be filed

with the Civil Service Commission so that public access to reports is facilitated.
6. Non-government individuals and organizations should have the right to file

formal complaints or petitions for rulemaking with the CSC regarding conflict of
interest matters and to receive formal CSC response.—Procedures for outside com-
plaints are mandated by Section 308 (e)1 of S. 555.

7. Non-governmental parties should be given standing to sue to enforce any conflict
of interest or financial disclosure statute.—Government agencies, including the
Justice Department, have not been noted in the past for placing a high priority
on enforcement in this area. Citizen standing is an essential complement to and
incentive for effective enforcement by the CSC, line agencies and Department of
Justice.

8. The GAO should operate as an independent monitor of the financial disclosure
system.—Specifically, GAO should conduct random audits of the disclosures made
by Executive Branch personnel to determine their accuracy. Again, an outside
check on Executive Branch self-enforcement is necessary, and GAO is well-equipped
to play this role. Section 206 of S. 555 provides for GAO audits with respect to
Congress and the Judiciary. However, only five Executive Branch officials are so
covered. Common Cause believes that GAO should be instructed to conduct some
random audits in the Executive Branch on its own, in addition to approving audit
regulations for use within the Executive Branch.

9. In order to provide an additional measure of public accountability, we would
propose that a government-wide advisory body be established consisting primarily of
private citizens.—The purpose of this body would be to review the impact and
effectiveness of conflict of interest measures after a reasonable period of implemen-
tation and report its findings to all three branches of government.

If the financial disclosure system contemplated by this Committee, and the
additional conflict of interest prohibitions to be developed later by this Com-
mittee, are backed by the administrative and enforcement structure just outlined,
we believe a huge stride will have been undertaken toward building an ethics
system that will work and that will deserve public confidence.

Common Cause strongly supports Senator Abourezk's proposed
amendment to S. 695, which seeks to identify and eliminate organiza-
tional conflicts of interest. We would like to commend the Senator for
his continuing efforts in this area, and we note that language nearly
identical to his amendment was included in S. 36, the fiscal year 1977
ERDA authorization bill.

Organizational conflicts of interest arise in Government contracts
and other relationships with corporations and private organizations.
The considerations which justify eliminating personal conflicts of
interest apply with equal force to organizational conflicts. The Govern-
ment must receive impartial and objective information in return for
its contract dollar.

If I may, Mr. Chairman, I'd like to just insert the rest of the state-
ment in the record because I know I have taken longer than any of us
anticipated. We urge that an administrator be required to publish.
findings for granting any kind of a waiver on these organizational con-
flicts in the Federal Register. I think that's another aspect of any
overall conflict of interest policy and, as I indicated earlier, we are
ready to work with this committee in the months ahead because I
think you're making an important contribution to the development of
conflicts of interest policy.

90-378-77-8



The CHAIRMAN. Mr. Cohen, I mentioned—one of the first questions
I asked you was about whether or not you felt that the Civil Service
Commission had the competence and the concern and ability to handle
this if we abolished the Conflict of Interest Review Board that we
have proposed, which would have the Attorney General, the Comp-
troller General and the Chairman of the Civil Service Commission
acting together.
Now I'd like to ask you the more important part of the question,

which is whether or not the Civil Service Commission or an agency
within it would have the clout and prestige to really stand up and
make its rulings stick, as would a board with these three high officers
heading it?
Mr. COHEN. That depends on how the law is written, and I'd like

•to just indicate some standards that we think are absolutely pre-
requisites and if those standards aren't met then it wouldn't have the
elout. In other words, if one makes a judgment that the Civil Service
Commission should be the enforcer, then you have to design and
establish by legislation the organizational objectives of the Civil
)Service Commission to accomplish the job. If that's not done, then
it won't have the clout.

First of all, the strengthened Civil Service Commission must contain
,a well-staffed and well-funded ethics division with final appeal enforce-
ment and oversight responsibility for the entire executive branch
system. That means it has to be a real division with a staff that
includes lawyers, hearing examiners, investigators, support personnel.
Without that, it can't do the job. It has to have the authority to have
appropriate audit and subpoena powers if it's to play an effective role.
Second, the Ethics Division of the Civil Service Commission should

be headed by a Presidential appointee responsible to the Commissioner
,of the Civil Service Commission who shall provide to the President
and Congress a public report on the activities of the Division.
The CHAIRMAN. Maybe the fact that he's a Presidential appointee

would certainly help.
Mr. COHEN. It won't help without the other backup work.
The CHAIRMAN. But even with the clout that you give him and the

legal force you give him, it seems to me that it's not simply a matter
,of having that authority. It's being in a position where you really can,
in fact, use it. I just wonder if a person who is below the top level in
the Civil Service Commission would be able to act in these matters
that would affect people much higher ranking and with much greater
prestige and be able to make it stick.
Mr. COHEN. Let me try and draw an analogy which may not be

precise enough or apt enough, but let me try anyway. I think there
is a value in having the use of inspector generals in the various depart-
ments. It helps play a useful role in knowing what's going on in those
departments. That person in the Civil Service Commission level is
in that kind of category and should be an independent person, and
that's independent in the sense that—and the analogy is wrong
because we're not dealing with criminal matters here—but when we
talk about triggering a special prosecutor under a formula when there
are crimes or apparent crimes of official wrongdoing and you want
some sort of a person with independent standing—that's what this
,division should be. But what I would like to do, Mr. Chairman,
,because we have thought about this, I'd like to itemize some more
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of what we see as the criteria to make it work and we are serious about
the criteria.
The Ethics Division should have the following authorities: Review

and approval of agency regulations and interpretations; determination
of executive branch-wide regulations; interpretations of operational
structures and processes; review and approval of agency enforcement
procedures and decisions, final resolution of appeals from any agency
decision or action; investigation on its own initiatives of potential
cII' icts of interest situations; and resolution of outside complaints
or peons for rulemaking.
Now, these items get to the point of the earlier &cussion with

Senator Schmitt about the criminal enforcement versus developing
a system of compliance and making it work. Unless this were part of
it, then it couldn't do the job. We believe that eIeics infrastructure
in place in each line agency needs to be strengthened and ultimate
responsibility for overseeing ethics matters within any agency should
be held by the agency's general counsel, inspector general, or specially
appointed ethics counsel. In any case, reporting directly, periodically,
and publicly to the agency head. And in developing this system, whEe
line agencies should have initial responsibility for receiving financial
disclosure, examining them for potential conflicts of interest, orderin.g
appropriate resolutions of conflicts of interest, preparing advisory
committee opinions, investigating possible confficts of interest and
so forth—while each individual agency should have the initial obli-

• gation and opportunity to keep its own house in order on ethics
matters, there has to be a clear statement of responsibility of the
agencies with respect th dethrmining and resolving these individual
conflicts. That's why they ultimately as report to the Ethics
Division of the Civil Service Commission.
In addition, whatever agency is set up, we believe in the citizen

complaint procedure. Nongovernment individuals and organizations
should have the right to file formal complaints for rulemakiiag with
the CSC regarding conffict of interest matters and receive formal
CSC response, and nongovernmental parties should have standing to
sue to enforce any conffict of interest or financial disclosure statute.
We think the GAO should operate as an independent monitoring of
fiI; ncial &closure system and we also, in order to provide an addi-
tional measure of public accountability, we would propose that a
Government-wide advisory body be established consisting primarily

. of private citizens.
The CHAIRMAN. All right. Now let ine say I'm very happy that

Senator Schmitt could be here this morning and could take part in
this colloquy and this interrogation of you because he brings a good,
solid practical kommonsense view to this situation with his experi-

‘ ence as an astronaut in the space agency. He also, of course, brings a
very helpful insight because of his experience as vice chairman of the
Ethics Committee and his concern with that and his study of the
matter.
Now, having said that, let me say that I agree with your concern

and with Senator Schmitt's concern that the postemployment restric-
tions shouldn't become an industrywide ban on employment. Obvi-

. ously it would tend to discourage good people from working with the
Government,. highly,competent people.
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One concern I have in this regard is that it's possible to follow all
the procurement rules and still rig competition or provide other bene-
fits to a contractor. I feel the provisions for granting waivers and the
possibility that an official can disqualify himself from acting on
matters affecting a certain company might solve the problem.
Can you explain your suggestion that the company-specific em-

ployment ban be activated for high level officials when they go outside
the normal procurement channels?
Mr. COHEN. As you know, a lot of officials have some sort of formal

role by statute or by regulation in the awarding of contracts and that
is often just the signing off procedure. When a person signs off, that
person is not really involved in the decisionmaking. It just keeps
moving up the ladder or across the table.
Senator SCHMITT. Excuse me—may not. I know within NASA

every individual in that chain was involved, including the Adminis-
trator, with the final review before there was a signoff.
Mr. COHEN. That's a much greater involvement. In that kind of a

description you have a genuine involvement. We were talking about
a situation in which there isn't—in which sometimes there is no
involvement except just signing your name to something and some-
times that administrator—that top level official really has an interest,
for whatever the reasons might be—and I'm not suggesting a corrupt
interest—that person is involved at various stages of the decision
about the terms of the contract, as to how the competition ought to
be established, what the ground rules ought to be. When you're
involved that way, then I think the company-wide ban or the com-
pany-specific ban needs to be triggered.
The CHAIRMAN. Would you favor including Members of Congress

and possibly even congressional staff in the limitations on stock
ownership and employment?
Mr. COHEN. Definitely on—I think something has to be done on

the stock ownership question.
The CHAIRMAN. How about employment? After all, Members of

Congress can often have quite an influence on whether a contract goes
to a certain—they fight pretty hard on the floor and elsewhere to get
the contract for a particular firm.
Mr. COHEN. They fight hard on the floor and if you have any kind

of a normal logging procedure, which we have advocated, which some
of the departments now—or some of the agencies now have, you will
find that the legislators and their offices play a role in asking what's
going on and intervening and so those kinds of functions do require
ground rules and the answer is yes.
The CHAIRMAN. Senator Schmitt.
Senator SCHMITT. Would your recommendation be that complaints

from within or without Government on a potential conflict of interest
be made public and that the investigation be carried out publicly?
Mr. COHEN. First of all, we think the complaints ought to be sworn.

There ought to be a sworn affidavit. When we filed our own complaint
against Congressman Sikes, it was a sworn affidavit. That results in
your not shooting from the hip and that would be irresponsible, to
shoot from the hip. I think the disposition of complaints ought to be
made public, what's been done in terms of looking at it—there ought
to be a public accounting of what's been done with that. I assume-
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what you're getting at is the kind of situation where the complaint
is filed that only damages reputations and has no basis in fact. That's
why you need to set up a proceeding in which a responsible body looks
at the complaint and then makes a decision. But I think it is only
appropriate that the disposition of the complaint, even if it is re-
jected because it is inaccurate or faulty or has no basis of fact, that
that ought to be public.

Senator SCHMITT. As with this procedure which now is in effect
with Congress where during a campaign a candidate for an office
could be seriously damaged by a complaint that was aired publicly,
we may see this actually occur even though whatever rules and
guidelines we may try to establish—this could happen also within the
executive branch in a disgruntled subcontractor that didn't get
a contract, or a disgruntled small business that thought they should
have been involved in it, or a large business that should have gotten
the contract—all the way along you could seriously damage the
reputation not only of an individual but of a particular company
or the agency itself. I think you have to be very careful about that
process.
Mr. COHEN. That's right, and that's why I think a public disposi-

tion of whatever the decision is on the complaint, works to the benefit
of the person who's been wronged or the institution or agency that
has been wronged.

Senator SCHMITT. That's one thing, but the process by which that
complaint is reviewed and investigated is a very difficult one to
keep in confidence, particularly with the very active and aggressive
press as we have in this country—and I think it's appropriate that
we have it—but nevertheless, a person's career could be ruined.
A candidate or a Senator or a Congressman's career can be ruined
just by the existence of an unfounded complaint. I think we have to
be very, very careful how we approach this.
Mr. COHEN. I don't disagree with that, but I think the procedures

that the House and Senate Ethics Code have adopted are clearly
in the right direction. I think it's appropriate that complaints be
sworn before they are filed.

Senator SCHMITT. But I'm not a lawyer, but really, perjury is a
very difficult thing to prove I think in many cases, particularly
when all the facts may not be available to the person that has sworn
the complaint.
Mr. COHEN. I think just as with financial disclosure, when you

as a legislator fill out your financial disclosure statement, the very
act of filling it out makes you a cautious and more careful person and
•that certainly is what we hear from all the State officials who have
had to work on enforcing it. Thirty-eight States have it. I think it's
true here, too. I think I would not discount the importance of the
sworn statement. I also think it is a protection to all involved to have
the disposition of the case done publicly, the report made public, the
case for why it's been disposed the way it has.

Senator SCHMITT. Do you see Common Cause or other such orpni-
zations exercising fairly extensively the privilege of filing complaints?
Mr. COHEN. rhope not. I hope not. We filed our complaint against

Congressman Sikes after exhausting all our remedies, We started by
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discussing it with the House Democratic leadership, then with Mem-
bers of the House Democratic Caucus and with all Congressmen. We
couldn't get anyone to file a complaint. We couldn't even get three
people to turn our own complaint down in order to give us standing and
it wasn't until CBS exposed the issue that we found 44 legislators
racing one another to transmit our complaint which was the third
way we could get standing. So we really exhausted all our remedies.
We do not see ourselves as the public vigilantes on this or to substitute
for what ought to be sound and good procedures. One of the reasons
we spend as much time as we do on what ought to be a good enforce-
ment mechanism is because we want the system to work. What we
will do is pay attention to the procedures used. We will certainly
comment on what we think are the adequacy of the procedures. We
are going to guard the ethics code because I hope it is not changed or
at least until it's gotten a good chance to work, but we do not see our
role as filing complaints.

Senator SCHMITT. And you're not going to pick and choose between
candidates or officials to be appointed to agency positions?
Mr. COHEN. No. You know, the St. Petersburg Times first exposed

Congressman Sikes. We did our own research after that and we added
to the state of knowledge about Congressman Sikes, and that took
about 9 months of work and I can't begin to tell you how many people-
hours were involved in that. I think we have more important things to
do than to go about filing complaints and nothing would make us
happier than having good enforcement systems that work because then
people know where they stand and they understand it and we can
begin to build some respect and pride for the institution of government
which I think would go down to the private sector as well.

Senator SCHMITT. So if Joe Doaks becomes known to you as a
nominee for a particular job within the Department of Defense and
you for some reason as an organization or maybe as a suborganization
of Common Cause in some State says, hey, he has a conflict of in-
terest; you don't generally foresee a complaint being filed prior to his
confirmation?
Mr. COHEN. No; but I think what we would like to do is—one of the

things we're doing right now is analyzing the reports the DOD had to-
make on previous employment as a result of Senator Proxmire's
amendment. I think if we find some things that appear to be conflicts
of interest, we may make some inquiries on them. We may want to
know something about that, but I do not see our mission as one of
engaging in a game of seeing how many complaints we can file.
The thing that was revealing about the Sikes matter, Senator, was

that it illustrated how the Congress—at least the House is not very
eager to enforce the ethics code on its own Members and I think it
therefore led to some changes and I think it was very illustrative of
how the system doesn't work and should work.

Senator SCHMITT. Thank you, Mr. Chairman.
The CHAIRMAN. Well, thank you very much, Mr. Cohen, for your

'excellent testimony and very helpful responses. You made a fine
record. We very much appreciate it.
Mr. COHEN. Thank you, Mr. Chairman.
The CHAIRMAN. Our final witness of these hearings will be an

attorney who has extensively studied conffict of interest problems in
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the Federal Government. Leonard Meeker is an attorney with the
Center for Law and Social Policy, a Washington public interest law
firm. Mr. Meeker has worked on a number of important court cases,
including one case that's currently in the courts dealing with the B-1
bomber. He's also studied conflict of interest problems and several
years ago published "Integrity in the Federal Service," a study which
summarizes what he found with regard to the adequacy of conflict of
interest laws and the application by Federal agencies of ethical
standards. He will be testifying today on what he found during the
course of his study.

• Mr. Meeker, we are very happy to have you and you have a concise
statement. Go right ahead and we will have a few questions for you.

STATEMENT OF LEONARD MEEKER, CENTER FOR LAW AND SOCIAL
POLICY, AUTHOR OF "INTEGRITY IN THE FEDERAL SERVICE"

Mr. MEEKER. Thank you, Mr. Chairman. I have submitted a state-
ment which will appear in the record and I'd just like at this point to
make a few comments on some of the matters which seem to me most
important in this area.
[Complete statement follows:]

PREPARED STATEMENT OF LEONARD C. MEEKER, ATTORNEY, CENTER FOR LAW
AND SOCIAL POLICY

I am Leonard Meeker, an attorney with the Center for Law and Social Policy,
a public interest law firm in Washington. At the Center, I have had occasion to
work on matters dealing with conflict of interest in the Executive Branch of the
United States Government, and have prepared a report entitled "Integrity in
the Federal Service." The statement that I give today sets forth individual views
and does not represent positions taken by the Center for Law and Social Policy.
The problem of conflicts of interest on the part of officers in the Executive

Branch of the Federal Government is by no means a new one. Fifteen years ago,
near the start of the Kennedy Administration, Congress overhauled the laws
dealing with conflict of interest on the strength of studies and reports by disinter-
ested individuals and groups, including the Association of the Bar of the City of
New York. The resulting legislation was an improvement over what had been on
the books before then.
However, over the last few years, and particularly during the period from 1969,

to 1977, a substantial number of instances has come to light of conflicts of interest
that may not have been dealt with adequately by the existing statute law. More-
over, it has been clear that implementation and enforcement of the laws already
on the books were substantially deficient during those years.
One area of particular concern has been conflicts affecting contracting officers

of the Government, both during their service as federal employees and following.
their departure from the federal service. Given the public record of conflict, which
has been spread over the pages of leading American newspapers during the last
few years, I believe the concerns reflected in S. 695 are well-founded.
At the outset, it might be observed that this legislation is limited in its targeting

to conflicts of interest of Government contracting officers. Clearly, the legislation
does not imply that there are no other kinds of conflicts and that no other legis-
lation may be needed.
The substantive prohibitions set forth in subsections 801(b), (c), (d), and (e),

in the proposed Defense Production Act Amendments are all soundly conceived.
Section 802 of the proposed Amendments deals with implementation of the new

substantive law that would be created by them. Implementation and enforcement
are of great importance. Without serious and practical dispositions in this area,
no new substantive legislation can be effective. Review of agency practices during
the last few years, and of the Department of Justice response to them, reveals
that conflict of interest laws and regulations have often been regarded as a nuisance
rather than as serious legal dispositions requiring faithful compliance. Individual
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agencies have often been at best half-hearted in their dealing with conflicts of
interest. They have not been energetic in briefing their officers and employees
clearly and fully on what the laws and regulations require and prohibit. They have
often interpreted or distinguished away instances of conflict rather than recognize
and confront them directly. Not infrequently, when a conflict has been identified,
no effective steps were taken to deal with it administratively, and references to
the Department of Justice for prosecution have been the rarest of all phenomena
in the field.

Effective regulation of conflict of interest requires that each agency adopt and
insist upon high standards. Agencies need to review their own regulations to en-
sure that they are consistent with the applicable Executive Orders and civil
service regulations. In the past, some have not been. An agency needs to ensure
that its regulations be adequate and appropriate to the sector of the public busi-
ness that it dispatches. An agency needs to set up internal niachinery for enforcing
its regulations.

Section 801(b) of the proposed Amendments refers to the existence and func-
tioning of a "standards of conduct counselor" in each agency. Such counselling
needs to be undertaken thoughtfully and needs to be backed up by the full au-
thority of those ultimately responsible for direction of the agency. It would be
my suggestion that the counselling function should be placed in the agency's
legal office, since that office may have optimum competence for interpreting and
applying the relevant statutes and regulations.

Experience suggests strongly that implementation and enforcement cannot be
left to rest entirely with the employing agency. An audit and review function has
great importance—not least to create a powerful incentive for the agency to do a
thorough and effective job in this area. This leads to the question of what audit
and review mechanism will be most effective and practical.

Section 802 of the proposed Amendments would establish a Conflict of Interest
Review Board composed of the Chairman of the Civil Service Commission, the
Attorney General, and the Comptroller General. This is indeed a high level Board.
Pursuant to the proposed Section 802(b), the Board would have an Executive
Secretary and three other staff members. I raise the question here whether this
mechanism is the best that can be devised for dealing with the problem. The three
individual members of the Board have many other responsibilities, and there is a
question how much time and attention they would be able to give to conflicts of
interest in the case of Government contracting officers. Moreover, the contem-
plated staff of the Board is small.
I should like to suggest for the Committee's consideration an alternative ap-

proach. Under this approach, each agency would be required to make periodic
reports to the Civil Service Commission on its administration of the substantive
provisions in the Defense Production Act Amendments. Such reporting would
include specifically all instances in which an agency had approved the acceptance
by a contracting officer of compensation from a contractor. The reporting would
cover also all investigations by the agency of alleged conflict of interest violations
on the part of agency officers and employees. The new statutory provisions might
include a requirement that reports of investigations be submitted within thirty
days after the completion of an investigation. They could go on to provide that
if the Commission should find the investigations or any sanctions imposed as a
result of it, to be inadequate, the Commission would then be empowered to conduct
its own investigation and to impose appropriate administrative sanctions. The
Commission should be required to list, in its periodic reporting to the Congress,
(a) the number of investigations conducted by federal agencies; (b) the result of
these investigations; (c) the number of investigations conducted by the Civil
Service Commission; and (d) the results of the latter investigations. In addition,
the General Accounting Office could be given a special watchdog function, on
behalf of Congress, to scrutinize and audit situations of possible conflict anywhere
in the Government. This arm of the Congress operating in the field would form a
valuable supplement and serve as a stimulus to the Civil Service Commission
operating as an arm of the Executive Branch.
The Amendments proposed in S. 695 provide for criminal penalties for various

infractions of the law. This is salutary. In addition, the new legislation could
appropriately require federal agencies to adopt regulations providing for admin-
istrative enforcement as well. Such regulations should spell out clearly that
breach of the public trust is a serious offense and that sanctions for violations of
agency regulations could range from a letter of reprimand for minor infractions
to dismissal from employment for serious transgressions.

a
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Still a further mechanism for providing effective enforcement of conflict of
interest laws and regulations would be a jurisdictional statute empowering the
Federal District Courts to adjudicate citizen suits—(a) against the Civil Service
Commission or a Government agency for failure to deal adequately and appro-
priately with a case of conflict of interest, and (b) against an agency to enjoin it
from permitting a former employee to deal with the agency on a matter where
his private capacity involved a conflict of interest. Such a statute might provide
that suits could be commenced after some minimum period, such as 60 days,
from the time when the plaintiffs had brought the matter to the attention of the
Commission or of the agency, as the case might be. This would give the Com-
mission or the agency 60 days within which to respond to a complaint. If at the
end of that time a potential plaintiff remained unsatisfied, suit could then be
commenced.

There are, of course, many ways in which the provisions of law regarding conflict
of interest in the Executive Branch of the Government can be substantially
improved. Legislation is one appropriate avenue. I should like to suggest that
consideration be given to additional legislative measures beyond those affecting
Government contracting officers. Furthermore, I believe that the Civil Scrvice
Commission and the operating agencies of the Executive Branch should be strongly
encouraged to review their conflict of interest regulations from top to bottom,
in the light of experience, with a view to a general reordering and modernization.
This seems particularly appropriate at the beginning of a new national
Administration.

Mr. MEEKER. The initiative in proposing S. 695 is a very welcome
one because the problem of conflict of interest is one that has not only
become larger but has become more widely known during the last few
years.
The legislation now before the committee is focused particularly

on the contract process in Government. That indeed is an important
process. There have been conflicts. They ought not to continue in the
future. I would simply want to emphasize what seems to me to be a
reality about this area which is that conflicts of interest are related.
There are many different ways in which they come up. Contracting
officers are one group of people who may be involved in conflicts of
interest. Regulatory officials also. Both members of commissions and
significant staff members of commissions in Federal agencies are
another group where the conflict of interest problem is serious and has
been shown to be in the last few years.
There is a question of discussion of employment by Federal officials

while they are still Federal officials when they are discussing what they
might do outside the Government and very frequently this is related
to their work with the Government.

Still another area is what former Federal officials do in private life
after they have left the Government.
In all of these matters my view is that the present statutory pro-

visions in 18 U.S.C. 207 and 208 are not adequate and new legislation
is needed. I think that S. 695 deals very well with the contracting
officer problem. Like Mr. Cohen, I certainly agree that enforcement
is at the heart of the problem. We have had conflict of interest legisla-
tion on the books for many years. The last general overhauling was
done in 1962. Yet the results haven't measured up to what they ought
to be. I think that's fundamentally because the executive branch,
beginning at the top, including Cabinet officers and their principal
assistants, have not taken conflict of interest seriously. It has been
regarded as a nuisance rather than as a problem that needs to be
addressed seriously, dealt with properly, so that the public can have
full confidence in the integrity of the Government.
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So, to begin with, I believe that a clear indication by Congress and
new legislation would be the right way to start.

Next, the Government agencies need to take this seriously, both
in the sense of undertaking to carry out faithfully all the provisions of
the law the Congress enacts, but the agencies should also review their
own regulations. As Mr. Cohen has pointed out, some agencies have
regulations that are distinctly better than others. Some go beyond
the provisions of the existing legislation. I think all agencies should be
encouraged to review their regulations and to adopt up-to-date
provisions which are appropriate to their particular situation. Not
every agency needs the same regulations, but each one ought to review
its own, and the Civil Service Commission should have oversight
responsibility with respect to all of them.

Within an agency, I certainly agree with Mr. Cohen, there needs
to be an independent authority, whether it is an inspector general or
a legal officer, who will have supervisory responsibility for enforce-
ment of the laws and regulations with respect to conflict of interest.
It would be his job to assure that all employees of the agency under-
stand fully what the law and regulations require and that they comply
with the law and regulations.
Beyond the agency itself, I believe that the Government does need

to have a central body for overall enforcement. S. 695 proposes a
board of three, three very high level officers, the Chairman of the
Civil Service Commission, the Attorney General, and the Comptroller
General. I would have two concerns about this arrangement.

First, those are all individuals who have many responsibilities,
important responsibilities. I would be a little concerned whether they
could pay enough attention and give enough of their time individually
to this problem so as to constitute a really effective supervisory body.
And I say that particularly because of the realization that conflict
of interest is not confined to the area of Government procurement.
The whole area of conflict of interest is much broader. The volume of
business, I think, may be rather large and it seems to me that another
supervisory agency for the Government as a whole would be advisable.
Here I would agree with Mr. Cohen that the Civil Service Commission
is the appropriate body. It's quite true that that Commission has
been very disappointing in its performance of late. I would hope
that with new membership and with some new legislation it would
do a lot better and I believe it should have the chance to do it. It
seems to me that this agency which does have as its primary focus
the efficient and honest management of the civil service is an
appropriate place to have this responsibility located.

S. 695 provides for essentially a rather small staff. It's always well
to begin modestly. My impression, though, is that the problem
and the work will be a good deal larger than the staff envisioned in
section 802(b) could handle satisfactorily. I think Mr. Cohen is
correct that the Civil Service Commission does need a division with
responsibility for ethics in the executive branch and that that division
will need to be appropriately staffed.

Going on to what other mechanisms might be used to assure the
Civil Service Commission will do its job efficiently and thoroughly
and faithfully, here it seems to me that there are two or three other
adjuncts which could be important.

4
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First, the Commission should have a positive review responsibility
with respect to agencies. Not only should they consider cases referred
to them by agencies, but they should have the duty of examining de-
cisions on conflict of interest where an agency decided that a par-
ticular conflict was not significant enough to preclude participation of
either a regulatory official or a contracting officer in a matter where he
had a conflict.
Then I think the Commission ought to be required to make reports

to the Congress on its activities in this field so that the Congress and
its committees could see what is happening in the executive branch
and what the Civil Service Commission is doing. Those reports should
include the coverage of any recommendations for prosecution that
might be made and the disposition of any such recommendations.
I think the General Accounting Office has made some very useful

:and revealing studies and it would naturally continue as the arm of
tCongress with the mission of seeing how well statutes are in fact being
'carried out.
Now with respect to the role of criminal legislation, it seems to me

that having appropriate criminal legislation enacted is valuable. It's
valuable finally as a deterrent rather than as the principal means of
.seeing to it that conflicts of interest in fact are eliminated from the
,executive branch. I think that the main reliance for eliminating con-
flicts of interest in the Federal service does need to be placed on de-
voted and efficient executive branch attention to the problem, empha-
sis on it, and an acceptance of the proposition that conflict of interest
is simply going to be eliminated because it is in the Government's
interest; it's in the public's interest; and Government will have the
trust that it wants if conflicts of interest can be wiped out.
Thus, I think that S. 695 is a very constructive piece of legislation.

I would urge that at the same time the Congress might usefully look
over the field and see in what other respects the existing laws might be
'revised. Here I would suggest particularly the function of Federal
.agency regulation of industry and other types of business in the
United States, the question of Federal employees negotiating for
-private employment while they remain in Federal service, and also
-the question of what limits ought to be placed on their activities after
they have left the Government. Here I think there may be differences
appropriate as between middle level officials and those who may have
served as members of a regulatory commission.

Finally, I think that Congress could appropriately indicate to the
executive branch the desirability of surveying from top to bottom
the executive agency regulations in this field and do that under the
supervision and guidance of the Civil Service Commission.
I think that's all that I would want to say at this point but I would

be very happy to try to respond to any questions.
The CHAIRMAN. Thank you very much, Mr. Meeker. We are very

-grateful for your testimony and I am very grateful personally for
your support of our bill.

Administration witnesses have opposed S. 695. They support S.
555, which I support, too. I think it's a good bill. I don't think it
goes far enough. President Carter has made a major issue of integrity
in Government. I think one of the reasons he was elected was he felt
that people didn't trust our Government, that our Government had
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become too far removed from the people, too extravagant, and also
in some cases too corrupt, and he indicated his concern with that and
his determination to do something about it.
I think he's moved in the right direction and deserves great credit

for it, but the administration seems blind to the revolving door and
I think the revolving door is what we have to hit and what S. 695
does hit and what S. 555 pretty much ignores. They say people
shouldn't come back and represent a private contractor before an
agency for which they were employed. There's already legislation
affecting retired officers in that area as you know and this wouldn't
reach the fact that a person had been in effect favored by a defense
contractor because he in turn had favored them when he was working
for the Pentagon.
Let me ask about the areas where you spent most of your time

explaining your position. Your alternative to the Conflict of Interest
Review Board seems to provide for the advisory authority to be
delegated to each agency, at least in the first instance, with some
oversight authority for the Civil Service Commission. Is that correct?
Mr. MEEKER. Yes, it is.
The CHAIRMAN. Wouldn't it be more likely to get consistent inter-

pretation of the law if this advisory and review authority were handled
by one central organization such as the Civil Service Commission?
Mr. MEEKER. Well, I would wonder whether every conflict of

interest issue that ever arises in an agency needs to be referred to a
central body and determined there. It seems to me in the first instance
it ought to be disposed of and perhaps in many it can be satisfactorily
disposed of within the agency itself. But difficult questions or questions
on which there have been conflicts among agencies would go to the
Civil Service Commission either on request of the agency or on request
of the Civil Service Commission, which then would make a single
government-wide decision on the point.
The CHAIRMAN. But you see, if each agency is given primary re-

view authority, I'm afraid it would be likely to brush off the Civil
Service Commission if the Commission comes in after the fact to re-
view the agency's implementation of the law. For example, the Defense
Department has not done a very good job in my view of implementing
existing ethics regulations and guidelines such as the Executive order
for standards of conduct. They have a particular status and I think
a very strong status in our Federal Government—they should have—
but sometimes I think it's a little excessive and I'm inclined to feel
they might pretty much dismiss the Civil Service Commission step-
ping in. The Civil Service Commission might be a little timid in trying
to use whatever clout we might write into the law, as Mr. Cohen
suggested we should, if we rely on this kind of a setup with a primary
authority for the Defense Department, say, for them, and then the
Civil Service Commission coming in rather lightly and timidly later.
Mr. MEEKER. That danger surely exists. I think one of the great

problems in implementation and enforcement has been the fact that
departments and agencies have not taken seriously the subject of
conflict of interest and they will need to do so in the future. I would
think that if new legislation were enacted now making clear the con-
cern and the conviction of the Congress about it that attitude would
change both because of the law and with a new administration which
has addressed a good deal of attention to the subject.

4,"



121

Naturally, if it does not work out that way with the Civil Service
Commission being given a review authority rather than the power of
decision in every case, then obviously the system is not working_ and
it would have to be revised. I would merely have some reservation
about centralizing the system so much that no decision could ever
be made on any conflict of interest question until it had been approved
by the Civil Service Commission.
The CHAIRMAN. I think you raised a good point. Somehow we have

to reconcile these things. I'm just afraid the agency might say to the
Civil Service Commission, you don't understand the problem; we do;
go away. I'm also concerned about the conflict of interest authority
body has enough authority and clout to make its opinions carry
some weight in the agencies. Do you think an Office of Ethics in the
Civil Service Commission would carry such weight in the situation
you outlined on page 4 (see page 116) in your remarks?
Mr. MEEKER. I think it can and, in part, this would be accom-

plished through the issuance of a new Executive order. The Executive
order on the legislation to be enacted would provide that every
agency should review its own regulations in this field and should make
provision for a procedure that would call for the submission of ques-
tions to the Civil Service Commission when the question was con-
troversial, marginal or a subject of dispute among agencies.
I think the President in an Executive order could make very clear

that the final authority rests with the Commission and not with the
individual agencies.
The CHAIRMAN. Senator Schmitt.
Senator ScHmrrr. I tend to think it should be possible to work out

the triggering mechanism or mechanisms so that the agencies or de-
partments could handle questions of conduct—which I prefer as a
word rather than ethics—I don't think you change things too much
if you say conduct—the questions of conduct would be handled in
the agency. But again, I'm speaking from a biased point of view be-
cause I think the agencies obviously should have worked out that
mechanism and any commission or board that you establish, however,
will come in after some trip wire had been triggered. Maybe it could
be triggered by a written complaint that the agency did not feel
they wanted to deal with, a copy of which was sent to the Commission,
and if the Commission felt the Commission ought to be involved,
'then that could be the trigger. I think if you don't do that, you're
g,bing to find the possibility and a very real probability that the
Commission would be inundated. It would be saturated. I think we
can in fact work out some way if this legislation proceeds on through
to markup, to divide that responsibility, Mr. Chairman. I think it
would be very important to try to do that just to spread the load
of enforcement. It could become a very difficult thing.
I would like to ask you a question relative to one that I asked.

earlier. That is, how do you see drawing that line within the Govern-
ment of where a person would become subject to these kinds of con-
flict of interest rules and regulations? You were here I believe and
heard some of the extreme . examples on both sides, and then the
difficult part is to put the line in the middle. Do you have any advice
to the committee on that?
Mr. MEEKER. Drawing lines is always one of the hard things to

do in the law and in providing for its proper administration.
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Senator SCHMITT. You would agree that a GS-16, an arbitrary
GS-16, would not be an adequate line?
Mr. MEEKER. I think the line, instead, needs to be drawn on the

basis of an individual's function. If an individual is in fact a con-.
tracting officer, has been identified as such, and negotiates on a con-
tract, works on it, elaborating the terms of it, and then recommends
it for conclusion to a superior, obviously he's very much involved
and should plainly be covered.

Senator SCHMITT. Now let me proceed. What about the board that
advises him in the research and development area any way where
you have a procurement board as well as the actual procurement
officer?
Mr. MEEKER. The reality is that such a board has a position of

much authority because the very purpose of the existence of the
board is to assure that the contracting process will be carried out in
the best possible way in the interest of the Government, and if the
board has made a recommendation ordinarily a contracting officer
and the other people who are involved in the administrative process
of concluding the contract will be rather chary about disregarding
the recommendations of a board. They may, of course, convene
another board if they have some serious disagreement with the first,
but I think the reality of the influence of an advisory board in such a
case probably means that the members of that board are affected and
do need to be affected by conflict of interest rules. I think the harder
situation is where farther along in the process a senior official, perhaps
an assistant secretary, may sign or irutial the memorandum that has
recommended that the• contract be let. That individual may have not
•a great deal of personal involvement in the discussions which have
taken place. He may not have by any means full knowledge of all
that has happened, but within the department the contract decision
may require approval at his level. So on the strength of the recom-
mendations from many others, including the contracting officer and
a board, that assistant secretary may sign the document which is
the formal and official approval of the contract.

There, it seems to me, the problem is not so much of his individually
being involved in a possible conflict of interest. The problem is .Of. a
different sort. This becomes the problem of appearance. Suppose later
it's brought out that that assistant secretary approved a contract
for a particular defense contractor without much personal involve-
ment and then later goes to that company as a vice president. This
will probably create or could create a very unfortunate public im-
pression. So that the question of appearance I think has to be taken
into account, too. It is difficult, of course, to penalize people for
actions merely because of the appearance that they create.
The CHAIRMAN. Would the Senator yield at that point, because T

think you raised a very, very sensitive and thoughtful point here.
This is exactly why we have written into the legislation the provision
for waivers and I think that under those circumstances the appear-
ance of a conflict of interest could be handled by saying, here, you
bad a review by the Government; they found that although thero
was some superficial relationship, that there was nothing substantive.
There was no real authority and that for that reason the waiver is
granted and was granted and this man was able to return to the corn-
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pany for which he worked, and I think that would put him in a much
better position and it would help solve that problem.
Mr. MEEKER. I would agree. I think the agency needs to consider

waiver questions carefully, to make their decisions public after they
have been reached, and, of course, to report them to the Civil Service
Commission so that it will know what is happening and the facts
will be available if anybody wants to look at them later.

Senator SCHMITT. I might carry you a little farther along in the
chain. The contract has been let. Now you have the administration
contract which could have great influence on profit and loss within
the company itself. How do you see that? Does the program manager
of a particular project now come under the umbrella of an act of this
kind?
Mr. MEEKER. Well, I think he must. It's very hard to see how the

• person in that position within the Federal agency can fail to be covered.
without opening a pretty large loophole.
Senator SCHMITT. And the staff of that program manager?
Mr. MEEKER. If they are individuals who are working on the con-

tract and its execution, if they have significant functions that are sub--
stantive and not simply ministerial, then I would say, yes, they de
need to be considered as well.

Senator SCHMITT. So then, you would include these people who are
involved in various review efforts of the contract, of design change
decisions, if we were talking about a piece of hardware; service change
decisions if we were talking about a service contact? The reason I'm
leadinc, you this way is that in my experience you have just about
included most of the professional staff of an agency like NASA and.
I suspect an agency like the Department of Defense, and I'm not sure
that we can handle that large a definition. I'm extremely sympathetic
with the legislation. I want to be sure it's something we can afford.
Mr. MEEKER. If you have individuals who have exercised a sig-

nificant professional function and have participated in decisions that
have really made a difference to the contractor as well as to the
Government, then it seems to me that their relationship to the con-
tractor must be very carefully controlled and indeed they need to be
isolated from having a conflict of interest caused by a special rela-
tionship with that contractor, not with others, but with the one that
has the contract that they are now looking at.

• Senator SCHMITT. Well, I would just say, Mr. Chairman, that's
very easy to say-, but I think it would be very difficult to devise and
not interfere with the normal flow of the activities under that contract..
So I appreciate your testimony. I appreciate the efforts that the

A. chairman is makinc,
t' 

to deal with a very, very difficult subject.
The CHAIRMAN. It would seem to me that the waiver you and I

discussed just a minute ago would have more credibility and more
acceptability if it were made by a force outside the agency. That's
one of the reasons why I think having an independent review board.
as I have suggested might have a very useful function.
Mr. MEEKER. I think that type of decision is one that would be 
The CHAIRMAN. Particularly if it affected a high level person.
Mr. MEEKER. It would be appropriate for review outside of the

agency itself.
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The CHAIRMAN. Mr. Meeker, I want to thank you very much
again for superlative testimony, very, very helpful and highly re-
sponsive to our concerns here.
Now I believe anybody reading the record of these hearings will

have to agree there's a fuller appreciation of favoritism in procure-
ment outside of the executive branch than there is inside it. Perhaps
that is understandable.
The question, then is, how to protect the public interest without

recurring and expensive investigations of every aspect of every
procurement decision and without a cumbersome administrative
system. We do not want a remedy worse than the ill it seeks to cure.
S. 695 has been carefully drafted to make the medicine fit the

disease. It prohibits for 2 years the employment of former Federal
officials by contractors over whom these officials exercised significant
contractual authority. It requires these same individuals, when
entering or leaving Federal service, to disclose their past or future
employment. And it sets up a board to review these disclosure state-
ments and to advise officials on what they may or may not do in
terms of post-Government employment.
These are precise and appropriate steps for protecting the public

interest. They will not burden the bureaucracy or hamper Govern-
ment recruitment.
In addition, this bill will go beyond the administration measure

to address problems for which the administration legislation, as
necessary as it is, provides no remedies-3 days of testimony have
shown that there are ways to improve S. 695. Suggestions for improve-
ment will be taken very seriously, especially in regard to the com-
position of the Conffict of Interest Review Board. But I am gratified
to note that seven of the nine witnesses in these hearings strongly
endorsed the approach taken in S. 695. And none of the witnesses
condemned it. I take this as a sign that the time has come for passage
of legislation that will achieve the objectives of S. 695.
The committee will stand adjourned.
[Whereupon, at 11:50 a.m., the hearing was adjourned.]

•
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BIOGRAPHIES OF WITNESSES

CHARLES E. BENNETT, U.S. REPRESENTATIVE FROM FLORIDA
Charles E. Bennett, Democrat, of Jacksonville, Fla.; born December 2, 1910;educated in Florida schools, from first grade in grammar school through college;University of Florida graduate (B.A. and Juris Doctor degrees; president ofstudent body and editor of school paper); honorary degree of Doctor of Humanitiesfrom University of Tampa; honorary Doctor of Law, Jacksonville University;practiced law in Jacksonville prior to election to Congress; president of Jackson-ville Junior Chamber of Commerce; served as member of Florida House of Repre-sentatives in 1941; enlisted March 13, 1942, and served 58 months in Infantryin World War II, including guerrilla combat in the Philippines; awarded SilverStar, Bronze Star, Combat Infantry Badge, Philippine Legion of Honor, GoldCross for gallantry in action, and French Chevalier de la Legion d'Honneur;discharged as captain January 13, 1947; elected to Infantry Hall of Fame, FortBenning Officer Candidate School, in 1958; awarded Izaak Walton LeagueAward for outstanding conservation accomplishments; Distinguishmed ServiceAward of Jacksonville University; Significant Alumni Award of University ofFlorida; Distinguished Eagle Scout Award; Fiftieth Anniversary Medallion forvocational rehabilitation work; Distinguished Service Award, President's Com-mittee on Employment of the Handicapped, 1969; president in 1972 of Universityof Florida Alumni Association; twice awarded certificate by Freedoms Foundation"for outstanding achievement in bringing about a better understanding of theAmerican way of life"; awarded Good Government Award by Jacksonville andUnited States Junior Chambers of Commerce; affiliated with Disabled AmericanVeterans, American Legion, Veterans of Foreign Wars, Masons, Lions, and Sonsof the American Revolution; member, board of trustees of Lynchburg (ChristianChurch) College; Bennett has set an alltime voting record in Congress for he hasnot in more than 25 years, missed a single legislative vote, on any rollcall; memberof House Armed Services Committee; chairman various subcommittees; appointedin 89th Congress as chairman of House Committee on Standards and Conduct;author of four books: Laudonniere and Fort Caroline (University of Florida,Press, 1964) ; Settlement of Florida (University of Florida Press, 1968) ; Southern-most Battlefields of the Revolution (Blair, Inc., 1970) ; and Three Voyages (Universityof Florida Press, 1974) ; co-author Congress and Conscience (J. B. Lippincott,1970) ; elder in the Riverside Avenue Christian Church; married to Jean FayBennett; four children: Bruce, Charles, James, and Lucinda; elected to the 81stCongress on November 2, 1948; reelected to each succeeding Congress.

ALAN K. CAMPBELL, CHAIRMAN, U.S. CIVIL SERVICE COMMISSION

Born: May 31, 1923—Elgin, Nebr.
Marital status: Married to Jane Owen (daughter, Kimberly Ann; son, CharlesDuncan).
Education: Whitman College, A.B.; Wayne State University, M.P.A; HarvardUniversity, M.P.A., Ph. D.
Experience: Appointed Chairman, U.S. Civil Service Commission, by PresidentJimmy Carter, May 5, 1977.

GOVERNMENTAL
State of New York.—Elected Delegate-at-large to New York State ConstitutionalConvention and Chairman of the Convention's Committee on Home Rule and

Local Government, 1967.
Experience continued: Deputy Comptroller for Administration and Research,

1960-61. State Council of Economic Advisors, 1970-74. Temporary State Com-
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mission on the Revision and Simplification of the Constitution, 1965-66. Chair-
man, State Democratic Platform Committee, 1962. Senator Robert Kennedy's
Military Academy Selection Board, 1965-68. State Advisory Council on Con-
tinuing Higher Education, 1966-68. Herbert H. Lehman Fellowship Committee
of the State Education Department, 1967-68. Co-Chairman, Governor's-
Comptroller (N.Y.). Accounting Improvement Committee, 1960-61.

Federal Government.—Consultant, Advisory Committee on Intergovernmental
Relations, 1969-77; Urban Education Task Force, Department of Health,
Education, and Welfare, 1969-70; Member, Advisory Committee to the Secretary
of Housing and Urban Development, 1967-68; Consultant, National Science
Foundation, 1973-74; Consultant, National Institute of Education on Research
and Development Funding Policies of the Institute, 1975.

HOWARD M. METZENBAUM, U.S. SENATOR FROM OHIO

Howard M. Metzenbaum, Democrat, of Cleveland, Ohio; born in Cleveland,
Ohio, June 4, 1917; B.A., Ohio State University, 1939; LL.B., Ohio State Uni-
versity School of Law, 1941; Ohio House of Representatives, 1943-47; Ohio
State Senate, 1947-51; campaign manager for Senator Stephen M. Young
(D.-Ohio) in 1958 and 1964; Democratic nominee for the U.S. Senate, 1970;
founder, Metzenbaum, Gaines, Finley & Stern Co., L.P.A.; chairman, ComCorp,
Inc., a group of suburban weeklies in the Cleveland area; vice chairman, Fellows
of Brandeis University; trustee, St. Vincent Charity Hospital, United Cerebral
Palsy Association, the American Cancer Society (Cleveland), ALSAC-St. Jude
Children's Research Hospital; national cochairman, Citizen's Committee for the
Conquest of Cancer; board member, American Museum of Immigration; married
to the former Shirley Turoff, August 8, 1946; four daughters: Barbara (Mrs.
James D. Bonner), Susan (Mrs. Joel Hyatt), Shelley, and Amy; appointed U.S.
Senator, January 4, 1974, to fill the vacancy created by the resignation of William B.
Saxbe, and served until December 23, 1974; unsuccessful candidate for renomi-
nation in 1974; resumed the practice of law in Ohio; elected to the U.S. Senate,
November 2, 1976, for the 6-year term beginning January 3, 1977.

JAMES G. ABOUREZK, U.S. SENATOR FROM SOUTH DAKOTA

James G. Abourezk, Democrat, of Rapid City, S. Dak.; born in Wood, Mellette
County, S. Dak., February 24, 1931; B.S. in civil engineering, South Dakota
School of Mines, Rapid City, S. Dak., 1957-61; J.D., University of South Dakota
Law School, Vermilion, S. Dak., 1963-66; admitted to practice before the South
Dakota Supreme Court, the Federal Court District of South Dakota, and the
U.S. Supreme Court; served in the U.S. Navy, 1948-52; former partner, law firm
of LaFleur & Abourezk, Rapid City, S. Dak.; married Mary Ann Houlton, 1952;
three children, Charles Thomas, Nikki June, and Paul Edwin; elected to 92d
Congress November 3, 1970; elected to the United States Senate, November 7,
1972, for the term ending January 3, 1979.

LEON ULMAN

Mr. Ulman received his A.B. degree from Columbia University and his LL.B.
from Fordham University.
He is a member of the New York, District of Columbia, U.S. Supreme Court

and American Bar Associations, and the Committee on Government Liaison,
Administrative Law Section
From 1942 to date, Mr. -Liman has served as staff attorney for the Board of

Immigration Appeals; staff attorney, Criminal Division; Chief, Appeals and
Research Section, Office of Alien Property; and, Deputy Assistant Attorney
General, Office of Legal Counsel, Department of Justice. He is a member of the
U.S. delegation to the International Conference on civil liability for damage
caused by land-based nuclear reactors and a former member of the Interagency
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Committee on Mexican Illegal Aliens. He is also Chairman of the Department
Classification Review Committee.
Mr. Ulman's position responsibilities include advising the White House and

all Executive branch departments and agencies on a great variety of legal problems
such as the President's constitutional authority, agency statutory authority and
the Constitutional aspects of important administration legislative proposals.
These responsibilities include meeting with White House and agency staff.
Mr. Ulman has been honored with the Attorney General's Distinguished Serv-

ice Award (1970), is a nominee for the Rockefeller Public Service Award and is
Phi Beta Kappa (Columbia).

PAUL G. DEMBLING

Mr. Dembling was sworn in as General Counsel of the General Accounting
Office on November 17, 1969.
Mr. Dembling received his A.B. cum laude and with special honors in economics

and his M.A. degree from Rutgers University where he had served as graduate
assistant and teaching fellow. He received his Juris Doctor from George Wash-
ington University Law School, serving as an editor of the Law Review.
When Mr. Dembling entered the Federal service he occupied various industrial

relations positions. Later, he served successively as Special Counsel, Legal Ad-
visor, and General Counsel with the National Advisory Committee for Aero-
nautics. In the latter capacity, he was a principal drafter of the Administration
bill which became the National Aeronautics and Space Act of 1958.
Upon the formation of NASA, Mr. Dembling was appointed Assistant General

Counsel. In addition, he served as Chairman of the NASA Board of Contract
Appeals. When he was appointed Director

' 
Office of Legislative Affairs, he con-

tinued to serve as Vice Chairman of the NASA Inventions and Contributions
Board. From 1963 until 1967, he served as Deputy General Counsel, when he was
named General Counsel, occupying that position until September 1969, when he
was appointed Deputy Associate Administrator of NASA.
From 1964 to 1969, Mr. Dembling also served as a member of the United States

delegation to the U.N. Legal Subcommittee in the drafting of the Outer Space,
Astronaut, and Liability Treaties.
He is the recipient of the Army's Civilian Meritorious Award and NASA's

highest award, the Distinguished Service Medal, the National Civil Service
League Award. He was elected to the National Academy of Public Administra-
tion in 1973.
Mr. Dembling is a member of the District of Columbia bar and of the American

Bar Association (member of Council of Public Contract Law Section), the Federal
Bar Association (member of N ational Council 1964- ), the International Insti-
tute of Space Law (President, U.S. 1971-72), and the National Contract Manage-
ment Association (Fellow; member of Board of Advisors 1971- ). He served as
Editor in Chief of the Federal Bar Journal from 1962 to 1969, and has written
more than 20 articles for law reviews and other professional journals. He also
serves as Professorial Lecturer at George Washington University National Law
Center.

GORDON M. ADAMS, DIRECTOR OF MILITARY RESEARCH, COUNCIL ON ECONOMIC
PRIORITIES

Dr. Adams received his Ph.D. and M.A. in political science from Columbia
University and his B.A. in political science from Stanford University.

Before coming to the Council on Economic Priorities, Dr. Adams held the
positions of: visiting scholar, Institute on Western Europe; assistant professor,
Department of Political gcience, Columbia University; adjunct professor,
Thematic Studies Program, John Jay College; fellow, University Consortium
for World Order Studies; fellow, Grant-in-Aid program, American Council on
Learned Studies; International Affairs Fellow, Council on Foreign Relations;
and, staff associate, Social Science Research Council.

His related professional experience includes: editorial board member, Politics
and Society, 1970-present; and member, University Seminar on the Political
Economy of War and Peace, Columbia University, 1975-present.

Dr. Adams received a Foreign Area Fellowship from the Social Science Research
Council and a Fulbright Fellowship to the College of Europe, Bruges, Belgium.
He is the author of The B-1 Bomber (Council on Economic Priorities, New
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York, New York, 1976) and co-author of The Invisible Hand (CEP, New York,
New York, 1976).
He has received a certificate and diploma from the College of Europe in

Bruges, Belgium (1964) and a certificate from the European Institute of the
Columbia University (1966).
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Director of Field Organization. He later served as Vice President for Operations,
Executive Vice President, and subsequently President in April 1975.
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Mr. Cohen served on the Secretary of the Treasury's Advisory Committee on

Private Philanthropy and Public Needs; he is a non-lawyer member of the Ethics
Committee of the District of Columbia Bar; and he is a member of the Synthesis
Panel of the National Academy of Sciences' Committee on Nuclear and Alter-
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Mr. Cohen currently is an Associate Fellow of Calhoun College, Yale Uni-

versity. He formerly served on the Washington, D.C. Jewish Community Rela-
tions Council.
A native of Philadelphia, Pennsylvania, Mr. Cohen received a B.A. from

Temple University in 1957. He is married and has two children.
Before coming to Common Cause, Mr. Cohen was Associate Legislative

Director of the Council for Community Action from 1969 to 1971. While there,
he concentrated on legislative and executive branch activities affecting the poor.
Other previous positions include Legislative Representative for the Industrial
Union Department of the AFL—CIO and Legislative Representative for the
Athericans for Democratic Action.
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Mr. Meeker received his A.B. degree from Amherst College and his LL.B.
from Harvard University.
He is a member of the District of Columbia, California, Federal and American

Bar Associations as well as a member of the Washington Council of Lawyers. He
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APPENDIX II

EXHIBIT 1: EXCERPT FROM OPENING STATEMEN
T

OF SENATOR ABOUREZK

AT DECEMBER 5, 1975, HEARING

Although it is clearly appropriate for this subcommittee to evaluate

how Bechtel was awarded this particular contract, I believe these

hearings ha ve served an even more important function. The Congress

has not held any hearings on organizational conflict of interest in 12

years. It is apparent to me that the present Government policies in

this sensitive ai)d important areas are shockingly inadequate.
In fact, the Federal procurement regulations, which cover all Gov-

ernment contracts, contain no provisions whatsoever on organizational

conflict of interest.
The present agency regulations define conflicts of interest in the

narrowest possible way and do not even require a contract applicant

to disclose any possible conflicts.
Both the issues I have been raising and the distinguished testimony

of Mr. Gilbert Cuneo at the last hearing make it clear that Govern-

ment regulations must, as they presently do not, define conflict of

interest according to the following commonsense principles.

(1) A conflict of interest may exist whenever a Government con-

tractor may receive benefits from the contract beyond those specified

in the contract itself. It makes no difference whether these benefits are

later to be conferred by the Government or whether they arise in the

contractor's dealings in the private sector. Whether or not the par-

ticular benefits which accrue to a contractor raise a conflict of interest

or are merely incidental to the performance of any contract is a deter-

mination which must be carefully made on a case-by-case basis.

(2) The ways in which the contractor may use the results of the

contract determines whether or not a conflict exists, even though it may

not be the Government's intention to use the contract in that particular

way.
(3) The purpose of conflict of interest regulations is to bar con-

tracts where' e conflict may bias the contractor's judgment. The

Government's interest in receiving unbiased judgments is fully suffi-

cient to justify barring contracts with firms or individuals with a con-

flict of interest even though competitors of the contractor are in no

way affected by the bias.
(4) Where the results of a contract may have an effect on the direc-

tion of Government policy in a way which benefits the contractor, a

conflict of interest may exist even though the contract results do not
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absolutely assure the ultimate direction of the Government policy. In
other words, Government regulations should recognize that there is a
temptation for contractors to bias their judgments even when the
contract results may have only a partial effect on subsequent Govern-
ment decisionmaking.
(5) Because the purpose of conflict of interest regulations is to pre-

vent even the temptation for bias, the Government should not award
a contract to a firm or individual with a conflict of interest and then
hope that the Government later can locate and neutralize any bias
affecting the contract results.
(6) All contract applicants should be required to affirmatively dis-close the existence of a potential conflict of interest. Similarly, all

Government contract officers should be required to investigate the
contract applicant for any conflicts of interest. Such disclosure and
investigation should be especially rigorous if the contract proposal
was not solicited by the Government in the first place.
(7) When a potential conflict of interest is found to exist, the Gov-

ernment should attempt to fashion a contract clause to bar the flow
of benefits, whatever they might be, to the contractor which creates the
conflict. If no such clause can be fashioned, the contract should not be
awarded. If a contract applicant fails to disclose a conflict which is
discovered later, the Government should be able to bar the flow of such
benefits even though no exclusion clause was written into the contract
initially.
The subcommittee's examination of the Bechtel contract in light of

these principles is especially timely principally because the General
Services Administration is presently drafting the first Government-
wide regulations on organizational conflict of interest. If the seven
principles I have suggested are incorporated in these regulations, we
will see a veritable revolution in the way the Government spends ap-
proximately 60 billion tax dollars a year. This is the amount of con-
tracts the Goveriunent awards each year.

011
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EXHIBIT 2: LETTER FROM SENATOR JAMES ABOUREZK TO

MR. H. GREGORY AUSTIN AND MR. R. TENNEY JOHNSON

'AlCnifeb Zfalos -.Senate

Mr. R. Tenney Johnson
General Counsel
Energy Research and Development

Administration
20 Massachusetts Avenue, N.W.
Washington, D.C. 20545

Dear Sirs:

COMMITTEE ON
INTERIOR AND INSULAR AFFAIRS

Wiuotopearrot4. D.C. 10110

During your agencies' appearances before the Subcommittee on Energy

Research and Water Resources on November 17, 1975, I stated that I
would be sending suggestions for revisions in your regulations for
the avoidance of organizational conflict of interest. my suggestions
are enclosed, together with a copy of the testimony of Mr. Gilbert
Cuneo, given on November 21 before the Subcommittee, which will be
helpful as background.

Several points are fundamental to understanding the thrust of these

suggestions. First, I believe the orientation of your present regu-

lations is insufficiently flexible in one crucial respect. In effect,

they define and recognize the existence of a conflict of interest only

if it is sufficient to require inclusion of a hardware exclusion clause.

In effect this approach defines conflict of interest in terms of whether

one particular remedy is appropriate. This results, if you will, in
the tail wagging the dog. This approach necessarily leads your agencies

to ignore the existence of conflicts of interest with respect to which

inclusion of a hardware exclusion clause is not appropriate. For example,

inclusion of such a clause is presently not appropriate if there is no
follow-on procurement contract or if a contract is awarded on a sole-
source basis. However, it is clear from the Subcommittee's hearings
that organizational conflict of interest may exist even if there is no
follow-on procurement contract and even if a contract is awarded on a
sole-source basis. Therefore, I believe it makes no sense to define
conflict of interest in terms of whether a hardware exclusion clause is

*.\
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appropriate. Rather, one must first determine - as per my suggestion -
whether a conflict of interest exists, from whatever cause; and then
determine the appropriate remedy, whether it be an exclusion clause or
otherwise. This two step analysis will necessarily broaden your agencies'
sensitivities to the existence of a conflict of interest, while also
broadening your efforts to fashion an appropriate remedy.

Second, in terms of defining conflict of interest, I do not find your
present regulations inadequate if it is made clear that a conflict may
exist whenever a contractor's judgment or performance may be biased,
even if there is no resulting competitive disadvantage. This point is
made clear when conflict of interest is no longer, in effect, defined
in terms of whether a hardware exclusion clause is warranted. By making
It clear that conflicts of interest may exist even though an exclusion
clause is not appropriate, it is also made clear that the two avowed
purposes of your conflict regulations - protection of the government
and protection of competitors - are fully independent and sufficient
grounds upon which to take corrective action.

Third, when determining whether a contractor's judgment or performance
may be biased, it is clear that the main focus should be on determining
whether the contractor has some special and unique interest which creates
divided loyalties. However, as I have stated in Section A(2), I also
believe a conflict may arise even if the contractor receives no more
benefits than any other contractor in the same industry. The point
I am making is that industries - as well as the indfviaual contractors
within an industry - have special interests which may create a conflict
of interest on the part of any contractor within that industry. This
observation is certainly relevant to the decade-long debate over the
appropriate government policy towards in-house research and non-profit
contractors, however, I believe that in terms of your regulations it may
be sufficient to incorporate my observation without directly engaging
in the larger debate.

Fourth, because the approach taken in my suggestions will substantially
broaden the number of contracts with respect to which a conflict will
be noted, I recognize that under exceptional circumstances it may some-
times be necessary and in the public interest to award contracts despite
the existence of a conflict. I have provided some guidelines for deter-
mining whether the tests of necessity and public interest have been met.
If a contract is then awarded despite a conflict, I have set forth certain
disclosures to be made of the conflict prior to and at the time the award
is made and in all resulting work products. By remaining flexible as to

a
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the remedy which will be imposed once a conflict is noted - even to the
point of selectively awarding contracts despite the existence of a known
conflict - there will no longer be so much incentive to avoid an initial
finding that a conflict, in fact, exists.

I have drafted these suggestions to emphasize a two step procedure because
I am confident that ample recognition of the existence of a conflict will
result in substantial and imaginative efforts to avoid that conflict. I
am equally confident that where a conflict remains significant even after
avoidance techniques have been employed, the government will choose in
most cases not to award a contract and proceed to satisfy its needs with-
out resorting to procurement. However, I emphasize that without an
initial recognition of the existence of a conflict, no effort whatever
will ensue to avoid it.

I know that your agency will be receptive to these suggestions and that
revision of your regulations will substantially reduce the incidence of
organizational conflict of interest. Because I understand that the
General Services Administration shortly will be issuing its first regu-
lations in this area, I have also sent them a copy of this letter. I am,
however, also considering the desirability of introducing legislation
in the area.

I request that you prepare a detailed evaluation of my suggestions by
February 13, 1976. If you have any questions, please feel free to contact

me directly or contact Chuck Ludlam at 224-4434.

Sincerely,

James Abourezk

cc: Mr. Moody Tidwell, Interior
Mr. James F. Kelly, Interior
Commissioner Gilbert G. Stamm, Interior
Dr. S. William Gouse, ERDA
Mr. Philip Reed, GSA
Mr. Dave Lowrey, GSA
Mr. Gilbert A. Cuneo, Esq.
Senator Lawton Chiles, Chairman, Subcommittee on Federal Spending Practices
Mr. Les Fettig, Staff Director, Subcommittee on Federal Spending Practices

Mr. Dan Guttman, Esquire
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PRINCIPLES OF CONFLICT OF INTEREST 

The following outline presents principles to be incorporated in

regulations for avoidance of organizational conflict of interest. These

statements of principle are not drafted in language appropriate for adoption

as a regulation. Accordingly, all discussions of these principles should

focus on the ideas expressed rather than on language or form.

This outline makes a clear distinction between the issues of (1) whether

a conflict of interest exists, and (2) the appropriate steps to be taken

to avoid the conflict.

A. DETERMINATION OF EXISTENCE OF A CONFLICT OF INTEREST 

(1) An independent purpose of conflict of interest regulations is

to avoid a conflict which may affect the capacity of a contractor to

render impartial, technically sound, and objective assistance and advice

to the government. The government's interest in receiving such assistance

and advice is fully sufficient to justify government action to avoid a

conflict of interest, even though competitors of the contractor are in no

way affected by the conflict. Therefore, a conflict of interest may exist

even if a contract is awarded on a sole source basis or there is no follow-

on procurement contract.

(2) A conflict of interest may exist whenever a contractor may receive

benefits from the contract beyond those specified in the contract. A

conflict may arise from benefits which later accrue to the industry of

which the contractor is a part even if the contractor itself receives no

more benefits than any other contractor in the industry. It makes no difference

whether the benefits are later to be awarded or conferred by the government
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or whether they arise in the contractor's dealings in the private sector.

Interests which create a conflict may include prior and prospective interestS

as well as current interests. Under exceptional circumstances a conflict

may arise from benefits which are not directly financial in character.

Whether or not the particular benefits which accrue to a contractor raise

a conflict of interest is a determination primarily related to whether the

benefits which accrue to the contractor would accrue to any organization or

individual performing the contract or whether they accrue to some special

degree to a particular contractor or industry because of interests of that

particular contractor or industry. Such a determination can be made only

after a complete investigation and analysis of the nature of the contract

and of the benefits and the relationship of such benefits to the performance

of the contract.

(3) The receipt by a contractor of certain types of special benefits

is presumed to raise a conflict of interest. Included among the special

benefits raising such presumption are the following:

(a) permitting a contractor to bid on a government

procurement contract, the nature of which may be or is determined in whole

or in part by the results of an earlier contract performed by the

same contractor; or

(b) a contractors performing a research contract which requires

an evaluation of the efficiency or performance of facilities or technology

in which the contractor has or may have a financial interest.

(4) Where the results of a contract may have an effect on the

direction of government policy in a way which benefits the contractor, e

conflict of interest may exist even though the contract results do not

absolutely assure the ultimate direction of the government policy. In

otherwords, government regulations should recognize that the capacity
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of a contractor to render impartial, technically sound, and objective

assistance and advice may be affected if the contractor perceives that

the contract results may have a partial effect on subsequent government

decision-making. Furthermore, a conflict of interest may arise where a

contract which is awarded by one agency may have an effect on the direction.

of another agency's policy in a way which benefits the contractor.

(5) When determining whether a contractor has a conflict of interest,

the interests of the directors of the contractor should be given equal

weight with the interests of the contractor itself.

(6) The way in which the contractor intends or may make use of

the work product of a contract determines whether or not a conflict of

interest exists, even though it may not be the government's intention

or practice to use the contract work product in that particular way.

(7) Because the purpose of conflict of interest regulations is to

prevent even the temptation for bias, it is not relevant to any determina-

tion regarding the existence of a conflict of interest that the government

later can identify and neutralize any bias affecting the work product of

the contract. Similarly, it is not relevant that the contractor has the

professional reputation of being able to resist temptations such as arise

from a conflict of interest.

(8) All contract applicants should be required to affirmatively

disclose to the agency the existence of any potential conflict of interest.

Such applicants must also furnish a complete list of prior, current, and

prospective clients as well as a description of the work performed. Similarly

all government contract officers should be required to investigate the contrast
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applicant for any possible conflict of interest. The agency shall take

steps to assure that disclosure of any of this information provided by

the contractor respects any legitimate need for privacy on the part of the

applicant.

(9) Disclosure requirements and investigation should be especially

rigorous if the contract proposal was unsolicited by the government because

unsolicited proposals are by their nature more likely to reflect the

interests of the company making the proposal.

(10) The existence of a conflict of interest is more likely to be

disclosed if a contract award is based on competitive bidding. For this

reason government regulations should emphasize that unsolicited proposals

should be awarded to the company making the proposal on a sole source basis

only if competitive bidding is clearly inappropriate.

B. ACTION TO PREVENT OR NEUTRALIZE A CONFLICT OF INTEREST 

(1) When a conflict of interest is found to exist, the government

should attempt to fashion a contract clause to bar the flow of benefits -

whatever they might be - to the contractor which create the conflict. In-

cluded among the clauses which may serve this purpose are hardware exclu-

sion clauses, clauses requiring the contractor to divest the conflicting

interests or clauses which prevent any overlap of personnel or reliance

on data which creates the conflict. As one method for neutralizing a

conflict of interest, the government may consider awarding overlapping

contracts to each of several organizations with differing or competing

interests.



(2) If it is not possible for the government to fashion an effective

contract clause or award overlapping contracts which prevents or neutralizes

a conflict of interest, the government should thoroughly evaluate whether

the advice and assistance may be obtained without awarding a contract.

(3) If the government determines it must award a contract, the

government may not award the contract to an organization with a conflict,

unless (a) all feasible and prudent steps have been taken to avoid the

conflict, (b) No other organization or combination of organizations are

capable of performing the contract without an equivalent conflict of

interest, (c) no other organization is unfairly disadvantaged, (d) the

nature of the conflict is disclosed for public comment in advance of the

contract award, at the time the contract is awarded, and in all of the

ogficer
work product of the contract,* and (e) the General Counsel or equivalent/of

the department or agency expressly approves the awarding of the contract

as being necessary and in the public interest.

(4) If a contract applicant fails to disclose a conflict of interest

known to it at the time the contract is awarded and if this conflict

is later discovered by or brought to the government's attention, the govern-

ment should be empowered to bar the flow of special benefits to the contrac.,

tor or take other steps to neutralize the conflict, even though no benefits

exclusion or other clause initially was written into the contract. The

government should seek to impose other penalties on the contractor as

appropriate.

(5) If, during the performance of a contract, a conflict of interest

arises due to circumstances not forseeable when the contract was awarded,

* All reports or other work product authored or substantially authored by
contractors should be clearly identified as such, whether or not a conflict
exists.
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the government should formally evaluate whether the conflict of interest

may so affect the capacity of the contractor that unilateral termination

of the contract by the government is warranted.

(6) Standing should be given to competitors or other interested

parties to challenge the awarding of a contract on the basis that regula-

tions on conflict of interest have been violated. Procedures should be

adopted so that any such challenge will be expeditiously resolved.**

** Congressional action would be needed to fully implement this proposal.
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EXHIBIT 3: LETTER FROM MR. TENNEY JOHNSON, ERDA
GENERAL COUNS6trr)TOR JAMES ABOUREZK

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION
WASHINGTON, D.C. 20545

February 20, 1976

Honorable James Abourezk
Senate Committee on

Interior and Insular Affairs

Dear Senator Abourezk:

Thank you for your thoughtful letter dated January 20,
1976, requesting my comments on suggested revisions in
ERDA regulations governing the avoidance of organizational
conflicts of interests.

Your suggestions raise certain fundamental questions that
could have far-reaching consequences not only for ERDA's
procurement practices but for procurement throughout
the Federal Government. Accordingly, I have taken the
liberty of forwarding a copy of your letter for study and
review to those agencies directly concerned with overall
Federal procurement policy, namely, the General Services
Administration, the Office of Federal Procurement Policy,
and the Armed Services Procurement Regulations Committee.

However, I should like to offer some preliminary thoughts
I have in regard to your suggested revisions. In general,
I believe that the present ERDA regulations for avoidance
of organizational conflicts (Part 9-1.54, copy enclosed
for your convenience). while they might be improved as
discussed briefly below, are basically sound. Starting
from the premise that there are a myriad number of
situations that might present an actual or potential
conflict of interest, ERDA's regulations are based on two
fundamental and separate principles: first, that
prospective contractors should not be placed in a
position where the circumstances would hamper their
unbiased and objective advice or assistance; or, second,
where the award of a contract would, by reason of
extrinsic facts, give them an unfair competitive advantage.

Since not all actual or potential conflicts cases can be
clearly identified in advance, it must be recognized that
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the application of .the basic principle--preventing actual
or potential bias in the contractor's judgment or unfair
competitive advantage or both--will ultimately depend
on the exercise of good judgment by procurement officials
in the light of all the facts to the extent that they are
or can be known.

It is in this latter regard, the fullest knowledge of the
facts and circumstances bearing upon the conflicts
question, where I believe a positive step forward can be
taken as suggested by one of your recommendations. That
is to say, it would, as you suggest, be helpful to require
affirmative disclosure by contract applicants for conflicts

• purposes. Just how such disclosure should be made--
perhaps for example, by way of a blanket certification
similar to that of the certification or representation
regarding small business status or contingent fees; or
by way of a detailed statement of financial interests
similar to those currently required of higher grade
Government employees and consultants and advisors--is
something that will require careful study. Similarly,
the proper evaluation of any disclosure reports or
filings would require a detailed review by knowledgeable
Government personnel (technical assessment; legal staff;
economists and accountants) that could add substantially
to the overall time frame for the procurement process,
especially in the case of large dollar-volume contracts
involving research and development aimed at advancing
the state of the art in the entire spectrum of energy
technologies (solar, geothermal, fossil, nuclear, etc.),
with an attendant unavoidable delay, which may well not
be in the Government's best interest under some circumstances.

I can certainly agree, too, that competitive procedures
are better than sole-source awards as a means of minimizing
conflicts of interest, as pointed out in one of your
suggestions. We at ERDA are emphasizing to all our
contracting personnel the need for increasing competition
in obtaining contractor assistance of all types.

On the other hand, some of your recommendations appear
to me to be based on a misunderstanding of our current
regulations. For example, your letter states that our
regulations "define and recognize the existence of a
conflict of interest only if it is sufficient to require
the inclusion of a hardware exclusion clause" (underscoring
supplied). You will note in this regard that our
regulations provide in pertinent part:

90-378 0 - 77 - 10
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"The general policy [of preventing bias and
unfair competitive advantage] cannot be auto-
matically or routinely implemented; the
application of considered judgment is
necessary if that policy is to be applied in
an effective, workable manner. The following
sections provide guides for the application
of the general policy in specific situations.
However, contracting and program officials
should be alert to other situations which may
warrant application of the general policy."
(§9-1.5406(c))

As I also pointed out in my prepared statement submitted
to your Subcommittee on November 17, 1976 (copy attached,
page 3), a restriction on follow-on procurement is merely
one tool, apart from not letting the contract to a
particular firm, which may be used to accomplish the
paramount objective of preventing biased judgment by or
unfair competitive advantage to the contractor. Again,
in the case of unsolicited proposals, I pointed out
that the ERDA staff review procedure is designed to
determine whether a potential conflict exists and, if so,
whether the conflict shall be resolved "either by not
awarding the contract or by adding properly drawn
restrictions against future procurements in defined areas."
(Page 8)

You note in your letter, "I do not find your [ERDA] present
regulations inadequate if it is made clear that a conflict
may exist whenever a contractor's judgment or performance
may be biased, even if there is no resulting competitive
disadvantage." (Underscoring sur)plied) I submit that
our regulations do, in fact, make this distinction.

Some of your recommended revisions or principles appear
to me to pose substantial problems of interpretation and
application. For example, under your principle
designated A.(6), it is stated that "the way in which the
contractor intends or may make use of the work product of
a contract determines whether or not a conflict of
interest exists, even though it may not be the Government's
intention or practice to use the contract work product
in that particular way." (Underscoring supplied) In
my view, to predicate a finding of conflict on the
contractor's "intent" (assuming that such intent could
be inferred from facts preceding an award), in contra-
distinction to the Government's "intention", is to intro-
duce an extraneous and misleading element into the entire
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process of avoidance of conflicts. Whether a contractor
has or may have bias or unfair advantage should depend on
an objective evaluation by the Government of all the
known facts and circumstances, and no element of "intent"
(on the part of the contractor or Government) need come
into play.

I am particularly concerned about the concept that a
conflict of interest may be found where (your principle
designated A(2)) "benefits. ..later accrue to the industry 
of which the contractor is a part even if the contractor 
itself receives no more benefits than any other contractor
in the industry" (underscoring supplied). To promulgate
this concept as a fundamental principle for conflicts
avoidance would, I believe, be inconsistent with the
declared Congressional policy governing ERDA's mission
under its organic Acts (Energy Reorganization Act of 1974,
P.L 93-438; Federal Nonnuclear Act, P.L. 93-577), and

V it would thwart ERDA from accomplishing its mission. Under
the cited Acts, ERDA is charged with carrying out a broad
range of research and development programs to explore
and utilize all forms of energy. The ultimate objective
is to make all energy sources (fossil, nuclear, solar,
geothermal) commercially available for the national well-
being and security. Therefore, if ERDA, in letting a
research and development for solar energy application to
company A, were to be precluded from such an arrangement
because "the industry of which [company A] is a part,"
would benefit--a fundamental purpose of the aforementioned
Acts--then clearly this agency could not operate to
accomplish the tasks mandated by the Congress. I,
therefore, believe such a test as you have proposed of
"benefit to industry" is at war with the declared
Congressional intent set forth in our organic Acts and
is unworkable.

Lastly, I disagree with the concept--inherent in your
proposals--that if a contractor has any conceivable self-
interest in the outcome of the contract in terms of
benefiting from possible future governmental action, the
contract should not be awarded or should be avoided.
There is a spectrum of situations in which possible future
benefits to the contractor may be inferred. Not all of
them, in my view, call for avoiding the contract.

In the first place, one of the incentives inherent in any
contract is a possible future benefit to be derived from
performance of the work. The development contractor,

qh.
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for example, hopes for a future production contract
(either from the Government or possible commercial
customers) and, depending on the complexity of the
developed item, has a built-in advantage for such a
contract over possible competitors. (I agree that the
Government should do everything possible to bring in
competition for such contracts as early as possible.)
Such an advantage is recognized as fair and not a
"conflict of interest."

This is near one end of the spectrum of situations; toward
the other end is the situation where a contractor is to
prepare a work plan or a specification. The possibility
of favoring one's own product in this situation is real
and should generally be avoided. Even here, however, the
possibility of conflict of interest, while real, may none-
theless be mitigated by subsequent independent reviews and
testing of the contractor's actual work product. Here your
concept of "overlapping awards"--separate contracts for
portions of the overall work product--may have some useful
application. While it is difficult to articulate the
specific point on this spectrum where permissible contracts
cross over to impermissible ones, certainly a crucial
factor in judging on these matters is the relative
predictability that the contract results will be used in
the manner reasonably envisaged by the contractor.

The conclusion which I draw from all this is that
Government contracting officials must ever be alert to the
potential for organizational conflicts of interest and must
be prepared, as provided for in our regulations, to exercise
their best judgment in the light of the basic principles
of avoiding bias in work product or preventing unfair
competitive advantage and in the light of all the facts in
each specific situation.

I trust that the foregoing preliminary thoughts and comments
will be helpful to your Subcommittee. Please let me know
if I can provide further information.

Sincerely,

R. Tenney Johnson
General Counsel

Enclosures

4;
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EXHIBIT 4: LETTER FROM MR. H.GREGORY AUSTIN,
INTERIOR DEPARTMENT SOLICITOR TO SENATOR JAMES ABOUREZK

UNITED STATES

DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

Honorable James Abourezk
United States Senate
Washington, D.C. 20510

Dear Senator Abourezk:

This refers to your letter of January 20, 1976, and the attached
"Principles of Conflict of,Interest" addressed t' the General
Counsel of ERDA and myself, in whiqb you bring to our attention
your thoughts and suggestions for consideration in revising our
regulations relating to the avoidance of organizational conflicts
of interest. You have asked for our evaluation of your sugges-
tions.

I would like to thank you for your interest in the Department
with regard to this matter.

Before considering specific items, there are several observations
I would like to make. A number of your suggestions present novel
approaches and raise broad policy considerations that are of gen-
eral concern to at least those Government agencies with con-
tracting programs. The establishment of a broad Government-wide
policy is, of course, outside the scope of this Department's
authority. Such authority is vested in the General Services Ad-
ministration which hg's the responsibility for promulgating the
Federal Procurement Regulations (FPRs), the Office Federal Pro-
curement Policy (OFPP) within the Office of Management and Budget,
and the Armed Services Procurement Regulation Committee (ASPR).
As you are aware, the FPR Committee in GSA is presently develop-
ing a regulation or avoidance of organization conflicts of in-
terest. In this context my remarks relate solely to the position
of this Department and do not constitute the official position of
the Executive Branch on this subject.

One of the most difficult issues to be resolved in formulating
a policy on organizational conflicts of interest is the estab-
lishment of an adequate definition of what constitutes such a
conflict. Subparagraphs (2), (3) and (4) of Section A of the
attachment to your letter address this issue, focusing primarily
on the avoidance of benefits to a contractor. In my opinion
gaublev refinnmpnt is sti1 reauired lest by overzealousness

Ai* Weiribibit the incentive of contracfors to do business with the
Government. In this regard, I believe that more than simply
benefits to a contractor must be identified in reaching the
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determination of the existence of an organizational conflict
of interest. There must also be considered whether there is
an adverse impact hp C  yernment as the result of those
beneTits. To t e extent t at beñT?ts can be categorized as
placing a Government contractor in a position where it has an
unfair competitive advantage or if a contractor's interests are
such that there would be a justifiable basis for assuming that
such a contractor's work product will be biased or otherwise
prejudiced, then I agree there must be adequate safeguards to
protect the Government's interests. would not at this time 
be inclined to limit benefits flowing to a Government con-
tractor beyond tnese general parameters.

While the suggestion in subparagraph (5) of Section A of the
attachment, that the interests of the directors of a company
should be given equal weight with the interest of the con-
tractor in determining organizational conflicts of interest,
has merit as an abstract Principicj I believe the implementa-
ition-or such a standard poses subSIantial practical problems
which require further study and .4ei4ion. One item that
will h11/T,170- ne considered is tettinition of the type of
interests of the director of a company that will constitute
an organizational conflict for the company itself. A related
question is, should the interests of officers of the company
and major stockholders also be included in the determination?
In addition there are practical problems related to the gath-
ering of information on the interests of the individuals
within the corporation, and in evaluating such information.
Should the Government require a corporation to gather disclosure
statements from its employees? Should the corporation or the
Government, or both, analyze the information? Who, and how
with any degree of certainty and reasonableness, should make
the decision as to whether an individual's private interest
constitutes an organizational conflict on the part of the cor-
poration? Consideration will also have to be given to such
questions as should there be 4, right of appeal for either or
both the individual and the corporation; who would hear the
appeal and the procedures that will have to be established to
handle the appeal; all impacting upon the manpower constraints
under which we all operate and the need to expeditiously han-
dle the business of the Government.

The suggestion in subparagraph (6) of Section A of the attachment
would require the procurement activity to  predict during the con-
tractor selection procesy wh9ther the wo.Ms. _Product of fRe contract
will constitute an organizational conflict of interest artEr-m'

•

z



147

•

4k.

contractor at some undefined luturp time. I believe that in
most-instances this-will constitute i.ireasonable burden since
adequate information will not be available to toe procurement
activity at the time of contractor selection to make this type
of a determination.

The suggestion which is implicit in subparagraph (8) of Section
A, that there should be fuller disclosure requirements on the
part of contractors to assist the Government in making a deter-
mination as to whether there is an organizational conflict of
interest, has merit and should be . However,
I anticipate that there will De considerable difficulty in 
drafting a provision that will be sUIticiently definitive and
Trrbroad enough to ac6omplish the objective of requiring a
contractor to affirmatively disclose a potential conflict of
interest.

Subparagraphs (9) and (10) of Section A deal with unsolicited
proposals. In many instances companies expend considerable time
and effort in preparing unsolicited proposals. These proposals
are, of course, submitted by companies with the hope and expec-
tation that their efforts will be rewarded with Government con-
tracts. Frequently, an unsolicited proposal will contain a
company's proprietary data and information. Unsolicited pro-
posals are also a valuable resource to this Department, as well
as other Government agencies.

In formulating any type of policy that restricts the award of
contracts to firms submitting unsolicited proposals, there
must be a careful balancing that takes into consideration the
various factors enunciated in the preceding paragraph. This
Department has already issued a regulation which defines the
findings and justifications that are required before a noncom-
petitive award may be made on the basis of an unsolicited pro-
posal. (See the recent additions to 41 CFR 14-3, 40 Federal
Register 39864, August 29, 1975.)

Your suggestions would add a new dimension to the above re-
strictions - vigorous disclosure requirements and investiga-
tions of unsolicited proposals to determine organizational
conflicts of interest. ;ft_laprocedure were tedit
plight inhibit a valuableresour- to rnp tg aswel as
adding Sizeable administrative costs. Therefore, I would urge
that any policy change of this type k.a_222rdi:atten=112.en-
tities responsible for establishing iii-Taa 
Itoilcy in tnis area.
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With respect to Section B of the attachment which is entitled
"Action to Prevent or Neutralize a Conflict of Interest", I believe
the fashioning of appropriate safeguards must be on case-
jay-case baZil after an analysis and determination of the iTture
5! the organizational conflict of interest presented. The in-
clusion of a hardware exclusion clause in the follow-on procure-
ment type of situation is one such remedy which has been used
by this Department A a number of instances. (A list of those
procurements where this type of clause has been used has
already been furnished to your office.) The Department will,
of course, continue to use hardware exclusion clauses in appro-
priate cases. Subparagraph (1) of Section B also refers to
clauses which require the contractor to divest the conflicting
interest; clauses which prevent any overlap of personnel or
reliance on data which creates the conflict and awarding over-
lapping contracts to neutralize an organizational conflict of
interest. Subparagraphs (2), (3), (4), and (5) of Section B
describe the steps that should be taken if the Government can-
not draft an adequate clause to deal with an organizational
conflict of interest. All of_your suggestions ma have merit,
however, it is not Toossibie fFr me to evalu cvatenesis
ot these suLgasstion -wrtrroxrc having_ tac weft  tions 

rore_me.

In regard to subparagraph (6) of attachment B, there already
exists an established procedure whereby the General Accounting
Office (GAO) considers organizational conflict of interest issues.
If those procedures are considered inadequate then I agree that
some other or additional procedures should be provided.

Sincerely yours,

‘2*.1
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EXHIBIT 5: LETTER FROM SENATOR JAMES ABOUREZK
TO MR. R. TENNEY JOHNSON

U.N. SENATE,
COMMITTEE ON INTERIOR AND INSULAR AFTAIRS,

Washington, DO., February 27, 1976.
'Mr. R. TENNEY JOHNSON,
Genera/ Couture& Reergy Research and Development Administration,
Washington, D.C.
DEAR MR. JOHNSON : This refers to your February 20, 1976, reply to my letter

of January 20, 1976, regarding your agency's regulations for the avoidance of
organizational conflict of interest.
In certain respects your letter failed to comment directly on the conflict of

interest principles set forth in my letter. So that I may understand your Depart-
ment's position with respect to each of the principles which I proposed, would
YOU please give me separate and specific answers to each of the following ten
questions :

1. Does your Department agree that in implementing your Department's con-
flict of interest regulations, a clear distinction should be made between (a)
whether a conflict. of interest exists and (b) the appropriate steps to be taken
to avoid any conflict, and if not, why not?

2. Does your Department agree that a conflict of interest may exist where the
results of a contract have an effect on the direction of government policy in a way
which benefits the contractor, even though Ow contract results do not absolutely
assure the ultimate direction of that government 'policy, and not, why not ?

3. Does your Department agree that a conflict of interest. may arise where the
results of a contract awarded by one agency have an effect on the direction of
another agency's policy in a way which benefits the contractor, and, if not, why
not?

4. Does your Department agree that a conflict of interest may exist where it
knows that a contractor will receive benefits from the contractor's use of the
work product of a contract, even though such use is not that which the govern-
ment will make of the results, and if not, why not?
5. Does your Department agree that because the purpose of conflict of interest

regulations is to prevent even the temptation for bias on the part of a contractor,
it is not relevant to any determination regarding the existence of a conflict that
the government may later attempt to identify and neutralize any bias affecting
the work product of the contract, and, if not, why not?

6. Does your Department agree that in determining whether a conflict of in-
terest exists it is not relevant that a contractor has the professional reputation
of being able to resist temptations such as arise from a conflict of interest, and
If not. why not?

7. Does your Department agree that unsolicited proposals are by their nature
inure likely to involve a conflict of interest on the part of the company making the
proposal than is the case with a contract proposal initiated by the government,
and if not, why not?

S. Does your Department agree that disclosure requirements for eontraetors
awarded sole-source contracts resulting from an unsolicited proposal should he
no less extensive than for contractors awarded contracts on the basis of com-
petitive bidding and not resulting from an unsolicited proposal, and if not. why
not ?

9. Does your Department, agree that if a contract applicant: fails to disclose a
conflict of interest known to it at the time the contract is nwarded and if I his
Marna is later discovered by or brought. to the government's at your
Department has the power at lei0-1 to disqualify that contractor from bidding on
a hollow-on procurement contract , 011(1 if 11,11, why not?

10. Does your Depart inent agree that standing should be given to competitors
or other interested parties to challenge the awarding. of a contract on the basis
that regulat ions on conflict of interest have been violated, and if not, why not?
Because your Department has already fully considered the matters addressed

in these questions in responding to my January 20, 1976, proposals, would you
provide your answers to me by Friday, March 5. Printing of the transcript of the
Subcommittee's Bechtel hearings will be delayed if your answers nre not sub-
mitted to me by that date.
Please contact Chuck Ludlam at 224-4434 if you have any questions regarding

this ietter.
Sincerely,

JAME* ABOUIMICEK.
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EXHIBIT 6: LETTER FROM SENATOR JAMES ABOUREZK
TO MR. H. GREGORY AUSTIN

U.S. SENATE,
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,

Washington, D.C., February 27, 1976.
Mr. H. GREGORY AUSTIN,
Solicitor, Department of the Interior,
Washington, D.C.
DEAR M. AUSTIN: This refers to your February 20, 1976, reply to my letter

of January 20, 1976, regarding your agency's regulations for the avoidance of
organizational conflict of interest.
In certain respects your letter failed to comment directly on the conflict of

Interest principles set forth in my letter. So that I may understand your
Department's position with respect to each of the principles which I proposed,
would you please give me separate and specific answers to each of the following
Afteen questions:
1. Does your Department agree that in implementing your Department's

conflict of interest regulations, a clear distinction should be made between
(a) whether a conflict of interest exists and (b) the appropriate steps to be
taken to avoid any conflict, and if not, why not?

2. Does your Department agree that a conflict of interest may exist even
if there is no follow-on procurement contract, and if not, why not?

3. Does your Department agree that a conflict of interest may exist even if
a contract is awarded on a sole-source basis, and if not, why not?

4. Does your Department agree that a conflict of interest may exist if a
contractor's interests are such that there would be a justifiable basis for assum-
ing that such a contractor's work product will be biased or otherwise prejudiced,
even if the contractor is not placed in a position where it has an unfair com-
petitive advantage, and if not, why not?

5. Does your Department agree that a conflict of interest may arise from
benefits which later accrue to the industry of which the contractor is a part
even if the contractor itself receives no more benefits than any other contractor
in the industry, and if not, why not?

6. Does your Department agree that a conflict of interest may exist where
the results of a contract have an effect on the direction of government policy
in a way which benefits the contractor, even though the contract results do
not absolutely assure the ultimate direction of that government policy, and
if not, why not?

7. Does your Department agree that a conflict of interest may arise where
the results of a contract awarded by one agency have an effect on the direc-
tion of another agency's policy in a way which benefits the contractor, and if
not, why not?

8. Does your Department agree that a conflict of interest may exist where
It knows that a contractor will receive benefits from the contractor's use of
the work product of a contract, even though such use is not that which the
government will make of the results, and if not, why not?

9. Does your Department agree that because the purpose of conflict of interest
regulations is to prevent even the temptation for bias on the part of a contractor,
it is not relevant to any determination regarding the existence of a conflict
that the government may later attempt to identify and neutralize any bias
affecting the work product of the contract, and if not, why not?

10. Does your Department agree that in determining whether a conflict of
interest exists it is not relevant that a contractor has the professional repu-
tation of being able to resist temptations such as arise from a conflict of interest,
and if not, why not?

11. Does your Department agree that unsolicited proposals are by their
nature more likely to involve a conflict of interest on the part of the company
making the proposal than is the case with a contract proposal initiated by the
government, and if not, why not?

12. Does your Department agree that disclosure requirements for contractors
awarded sole-source contracts resulting from an unsolicited proposal should
be no less extensive than for contractors awarded contracts on the basis of
competitive bidding and not resulting from an unsolicited proposal, and if not,
why not?
13. Does your Department agree that the existence of a conflict of interest

is more likely to be disclosed if a contract award is based on competitive bidding,
and if not, why not?

14. Does your Department agree that if a contract applicant fails to disclose
a conflict of interest known to it at the time the contract is awarded and if
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this contract is later discovered by or brought to the government's attention,
your Department has the power at least to disqualify that contractor from
bidding on a follow-on procurement contract, and if not, why not?
15. Does your Department agree that standing should be given to competitors

or other interested parties to challenge the awarding of a contract on the basis
that regulations on conflict of interest have been violated, and if not, why not?
Because your Department has already fully considered the matters addressed

In these questions in responding to my January 20, 1976, proposals, would you
provide your answers to me by Friday, March 5. Printing of the transcript of
the Subcommittee's Bechtel hearings will be delayed if your answers are not
submitted to me by that date.

Please contact Chuck Ludlam at 224-4434 if you have any questions regarding
this letter.

Sincerely,
JAMES ABOUREZK.
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EXHIBIT 7: LETTER FROM MR. R.TENNEY JOHNSON
TO SENATOR JAmp; ABOURELK

UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION

WASHINGTON, DX. 20545

MAR 24 1976

Honorable James Abourezk
Senate Committee on Interior

and Insular Affairs

Dear Senator Abourezk:

ERDA is pleased to reply to your specific questions in the order stated
in your letter of February 27, 1976.

1. Question. Does your Department agree that in implementing your
Department's conflict of interest regulations, a clear distinction
should be made between (a) whether a conflict of interest exists and
(b) the appropriate steps to be taken to avoid any conflict, and if
not, why not?

Answer. ERDA agrees that the two questions are distinct and
sequential. However, they are also interrelated and must not be
considered in isolation from each other. Further, each of the questions
has a number of divisions. For example, is the conflict of interest
actual or hypothetical, is it significant, can it be mitigated by steps
taken either during or after the contract? Resolution of these matters
requires consideration of the entire context rather than approaching
the problem solely as a two-step process.

2. Question. Does your Department agree that a conflict of interest
may exist where the results of a contract have an effect on the direction
of government policy in a way which benefits the contractor, even
though the contract results do not absolutely assure the ultimate
direction of that government policy, and if not, why not?

Answer. A conflict of interest may or may not exist in the
situation posed. Whether the conflict exists depends on the specific
facts of the situation. The predictability of the beneficial result
to the contractor is an element in determining whether the conflict is
so significant that steps need to be taken to mitigate or avoid it.
Moreover, the mere possibility of future benefit to the contractor--
without further definition of what that benefit is or how reasonably
predictable it is--is not sufficient to create a conflict of interest.
In ERDA procurement, successful performance of a development contract
may well create opportunities for future contracts or commercial
business, and give the contractor an advantage for these benefits.
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Such opportunities are part of the incentives to perform the contract
and not inherently conflicts of interest. The advantage is not in
itself unfair nor does it create the likelihood of bias in the work
product. On the other hand, performance of a planning contract which
lays out a future development program and delimits choices, may very
well induce bias in the contract result or give the contractor an
advantage which is truly unfair, unless steps are taken--such as an
exclusion from government-sponsored development work in the field for
a limited time--to mitigate or avoid the conflict.

3. Question. Does your Department agree that a conflict of interest
may arise where the results of a contract awarded by one agency have

• an effect on the direction of another agency's policy in a way which
benefits the contractor, and, if not, why not?

Answer. A conflict of interest may conceivably arise in this
situation, and procurement officials must remain sensitive to the
possibility. Nevertheless, in a specific case, facts may indicate
that the likelihood or predictability of benefits to the contractor
is so uncertain as to mitigate the conflict. For example, if a con-
tractor successfully performs a development contract for one agency,
another agency may wish to engage that contractor to assist in drafting
a regulation based on the technology. This would not appear to be a
conflict situation, at least as far as the first agency is concerned.
However, a conflict might more readily arise if the sequence is
reversed: if one contractor assists first in drafting the regulation,
it may create an advantage for itself in any later government-
sponsored development work to meet the conditions of the regulation.

4. Question. Does your Department agree that a conflict of interest
may exist where it knows that a contractor will receive benefits from
the contractor's use of the work product of a contract, even though
such use is not that which the government will make of the results,
and if not, why not?

Answer. A conflict of interest may conceivably exist in this
situation, but in our view it is more likely not to exist. As indicated
in previous answers, the possibility that successful performance of a
development contract will create future business opportunities for the
contractor is not unfair, nor will it necessarily result in a biased
work product. In ERDA's case, if successful performance leads to
competitive commercialization of an energy technology by the contractor
and by others, one of ERDA's principal missions is fulfilled. To exclude
an ERDA contractor from commercializing the technology it develops is
neither practicable nor desirable. ERDA must take care, of course, to
assure that other companies can practice the technology as well as the
original contractor.
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5. Question. Does your Department agree that because the purpose of
conflict of interest regulations is to prevent even the temptation
for bias on the part of a contractor, it is not relevant to any
determination regarding the existence of a conflict that the government
may later attempt to identify and neutralize any bias affecting the
work product of the contract, and, if not, why not?

Answer. A conflict may be determined to exist without reference
to steps which may be taken to mitigate or avoid it. However, if such
steps are taken, the conflict may then cease to exist. As an incidental
point, ERDA does not agree that the purpose of the regulations should
be stated as preventing "even the temptation for bias"; such a test is
too abstract and subjective to be useful. The purpose is to avoid
placing contractors in positions where the circumstances would hamper
their providing unbiased and objective advice and assistance or in
positions where the award of a contract would extrinsically give them
an unfair competitive advantage.

6. Question. Does your Department agree that in determining whether
a conflict of interest exists it is not relevant that a contractor has
the professional reputation of being able to resist temptations such as
arise from a conflict of interest, and if not, why not?

Answer. ERDA agrees that the contractor's reputation is not a
controlling factor in determining whether a conflict of interest exists.

7. Question. Does your Department agree that unsolicited proposals
are by their nature more likely to involve a conflict of interest on
the part of the company making the proposal than is the case with a
contract proposal initiated by the government, and if not, why not?

Answer. The potential for conflict of interest is as real in a
response to a government initiative as it is where a company comes up
with a good idea on its own initiative. Procurement officials should
be equally sensitive to this potential whether the procurement is
unsolicited or competitive. Oftentimes, unsolicited proposals are in
reality responses to some generally stated need.

8. Question. Does your Department agree that disclosure requirements
for contractors awarded sole-source contracts resulting from an
unsolicited proposal should be no less extensive than for contractors
awarded contracts on the basis of competitive bidding and not resulting
from an unsolicited proposal, and if not, why not?

Answer. Yes, ERDA agrees.

*

s

&
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9. Question. Does your Department agree that if a contract applicant
fails to disclose a conflict of interest known to it at the time the
contract is awarded and if this contract is later discovered by or
brought to the government's attention, your Department has the power
at least to disqualify that contractor from bidding on a follow-on
procurement contract, and if not, why not?

Answer. In a gross situation, such as where the contractor has
misled the government or falsely misrepresented the situation at the
time of contracting to induce the contract, ERDA has power to disqualify
the contractor from being awarded the follow-on contract. However,
ERDA believes that it is desirable to establish clear rules of disclosure
so that contractors may know precisely what is expected of them, and
thereby uncertainty in government procurement may be avoided.

10. Question. Does your Department agree that standing should be given
to competitors or other interested parties to challenge the awarding
of a contract on the basis that regulations on conflict of interest
have been violated, and if not, why not?

Answer. Bidders and other parties interested in a specific procure-
ment may protest a procurement decision to the General Accounting Office
pursuant to 31 U.S.C. 74, for failure to abide by the applicable laws
and regulations, including the regulations on avoidance of conflict of
interest. Bidders and other interested parties may also challenge
proposed procurement actions in the courts and obtain injunctive relief
in appropriate situations under the doctrine of Scanwell Laboratories, Inc.
v. Shaffer, 424 F. 2d 859 (D.C. Cir. 1970). ERDA believes that further
legislation is not needed in this field and could be harmful. Creation
of new standing doctrines and further causes of action could delay
indefinitely a procurement sequence which is already long indeed.

ERDA regrets the delay in responding to your request. Please advise if
further information is needed.

Sincerely,

1—(7.
R. Tenne hnson
General sel

4

'4\
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EXHIBIT 8: LETTER FROM MR. H. GREGORY AUSTIN
TO SENAT&L.J.AMES_ AlaOLIREZK

UNITED STAI

DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR

WASHINGTON. D.C. 20240

Honorable James Abourezk
United States Senate
Washington, D.C. 20510

Dear Senator Abourezk:

MAR 24 1976

This refers to your letter of February 27, 1976, in which
you requested my response to 15 questions relating to this
Department's regulations, policies, and procedures for the
identification and resolution of potential, apparent, or
actual organizational conflicts of interest of contractors.

In questions 1 through 4, you ask whether this Department
agrees with the following concepts:

1. That a distinction must be made between the identi-
fication of a conflict of interest and the steps that are
to be taken to deal with the conflict;

2. That a conflict may exist even in cases where there
is no follow-on procurement;

3. That a conflict may exist even if a contract is
awarded on a sole-source basis; and

4. That a conflict may exist where there is a justifi-
able basis for assuming that a contractor's work product
will be biased even if the contractor is not placed in the
position of obtaining an unfair competitive advantage.

We agree with the concepts expressed in questions 1 through
4.

You ask, in question 5, whether there may be a conflict of
interest where the benefits which later accrue to a Govern-
ment contractor are through its membership or association
with an industry even if the benefits are no greater than
the benefits that may accrue to other companies that are
a part of that industry.
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Given the appropriate mix of facts and circumstances it
is conceivable that an unacceptable organizational conflict
of interest might exist in certain types of situations con-
templated by your question. For example, where the Govern-
ment makes a policy decision which will favor one industry
over another industry. Whether there is a potential that
a report by a contractor with an interest in one of the in-
dustries will be biased depends, in part, upon such factors
as the extent of the contractor's relationship to the particu-
lar industry and the degree to which the Government's policy
decision will affect the industry. We can envision situations
where these and other factors could have such a substantial
affect on a contractor's livelihood that there would be a
reasonable basis for assuming that a contractor might be
tempted to slant the study to favor its interests. However,
we are not convinced that in this type of situation it would
not be possible to fashion appropriate safeguards to be in-
cluded in the contract which would either eliminate the con-
flict or reduce the risks to the Government to a level that
is considered to be acceptable. If appropriate safeguards
could be fashioned, we would not object to awarding a contract
to the firm despite the identification of a potential organiza-
tional conflict of interest.

Question 6 asks whether there may be a conflict of interest
where the results of a contract may have an effect on the
direction of Government policy even if the contract results
do not assure the ultimate direction of that policy? Question
7 is somewhat interrelated and concerns a situation where
the results of a contract might effect another agency's policies
to the contractor's benefit.

The underlying concept in both of these questions is the iden-
tification of potential bias on the part of prospective con-
tractors. In appropriate cases, after considering all of
the facts and circumstances, it is conceivable that an organi-
zational conflict of interest might be identified in the types
of situations contemplated by these questions. However, we
believe that the concept expressed in the response to question
5, that it might well be possible to fashion appropriate safe-
guards to be included in the contract that would either
eliminate the conflict or reduce the Government's risk to
an acceptable level, would be for consideration in determining

90-378 0 - 77 - 11
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whether to proceed with an award. Please note that we agree
with your underlying premise, that all bias should be identi-
fied and dealt with in one manner or another.

Question 8 asks whether there might be an organizational con-
flict of interest where the Government knows that a contractor
may receive benefits from the work product of a contract even
if such use may not be the same as that which the Government
may make of the results of the contract.

It is difficult to give a categorical answer to question 8,
in that it would be necessary to carefully analyze the
character of the benefits flowing to the contractor on a
case-by-case basis before reaching a conclusion as to whether
the benefits are beyond the limits of permissibility. For
example, the fact that a Government contractor converts knowl-
edge acquired as the result of furnishing a work product to
the Government to a competitive advantage does not necessarily
constitute an impermissible act by the contractor. In this
area, I think that there must be a balancing whereby a con-
tractor is permitted to enjoy the benefits arising out of
doing business with the Government, even if it is a com-
petitive advantage, but that a line must be drawn at some
point where the benefits adversely affect the public interest
such as where an unfair competitive advantage would accrue
to a contractor. An unfair advantage that would be destructive
of the competitive nature of Government procurements would
be a type of situation where the benefit to a contractor
would be considered to be beyond permissible limits. In this
context, we can conceive of certain situations where an af-
firmative answer to your question could be given.

Question 9 asks, based on the assumption that the purpose
of organizational conflict of interest regulations is the
avoidance of even the temptation for bias on the part of the
contractor, whether a determination may be made that a con-
flict exists even in the situation where the bias might
later be identified and the Government might take adequate
steps to neutralize any bias affecting the work product of
the contract.

In our opinion such temptations on the part of prospective
contractors should properly be identified in order that
appropriate steps may be taken to avoid or neutralize the
bias. However, avoiding even the temptation for bias does
not seem to be an achievable objective; therefore, we disagree
with the premise that this should be the purpose of the
regulations.
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In question 10 you ask if the Department agrees that a con-
tractor's professional reputation of being able to resist
the temptation for bias is not relevant in determining
whether an organizational conflict of interest exists.

As a general proposition, we agree with the principle ex-
pressed in question 10. However, we believe the reputation
of the prospective contractor could well be a factor to be
considered in fashioning appropriate safeguards which then
would become an element in making the determination whether
to proceed with the award.

Question 11 asks whether the Department agrees that un-
solicited proposals by their nature are more likely to in-
volve organizational conflicts of interest than proposals
submitted in response to a solicitation initiated by the
Government.

We have difficulty with the assumption that there is an in-
herent likelihood that an unsolicited proposal constitutes
a greater danger of an organizational conflict of interest
on the part of the offeror than in other cases. In actual
practice unsolicited proposals are usually submitted by
offerors as a result of a known Government need, so for
practical purposes these may not be a great deal of dif-
ference between solicited and unsolicited proposals. While
there could be situations where a firm submits an unsolicited
proposal solely for the purpose of advancing its own interests,
to the Government's detriment, we believe that in most cases
this would be recognized in the evaluation process by the
officials responsible for the procurement, in which event
appropriate steps could be taken to protect the Government's
interests.

The concept in question 12 is that disclosure requirements
for contractors should be no less extensive with regard to
sole-source awards than with contracts awarded pursuant to
competitive bidding.

We agree with this principle.

Question 13 asks whether the Department agrees that a con-
flict of interest is more likely to be disclosed if a con-
tract award is based on competitive bidding.
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A representative of this office was advised in a recent tele-
phone conversation with Mr. Ludlam of your staff that your
primary interest in asking the question was to ascertain
the type of procurement where there would be the greatest
public exposure of the identity of the firms being con-
sidered for an award of a Government contract. Your thought
here apparently is that the greater the exposure, the more
opportunity there is for the public to provide the procuring
agency with information relating to actual or potential organi-
zational conflicts of interest of the firms being considered
for an award.

In specific response to your question, the sealed bid, publicly
advertised procurement provides the greatest exposure of the
identity of the various firms responding to the solicitation
since such information is made public at the time of bid
opening. It is the policy of the Department to formally
advertise its procurements whenever possible; however, in
those situations where formally advertised procurements are
not appropriate, the Department favors competitively negotiated
procurements. Sole-source awards are only made as a last re-
sort. As to negotiated procurements, the Federal Procure-
ment Regulations provide that after receipt of proposals, no
information regarding the number or identity of the offerors
participating in the negotiations shall be made available to
the public or to any one whose official duties do not require
such knowledge.

While we do not discount the public as a valuable source of
information as to actual or potential organizational con-
flicts of interest in those situations where the identity
of prospective contractors may be made publicly available,
negotiated procurements also inherently offer perhaps even
greater opportunities to obtain information on this issue.
In either competitive or sole-source negotiated procurements,
there usually are in-depth discussions with the firm or firms
in line for the award. During these discussions the procuring
activity may well discover information relating to possible
organizational conflicts of interest. Once such information
comes to light the procuring activity can then take appropriate
steps to probe the information deeply enough to either identify
the conflict or satisfy itself that a conflict does not exist.

Question 14 poses a situation in which a contractor does not
disclose a known conflict and this fact is later brought to
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the Government's attention. You ask whether this Department
has the power to at least disqualify the contractor from
bidding on the follow-on procurement.

Depending on the facts and circumstances either or all of
the following alternatives might be available to the Depart-
ment in the type of situation posed.

1. If there is an intentional misrepresentation, the
contractor could be subject to criminal penalties.

2. The contractor could be suspended or debarred in
accordance with the procedures in the Federal Procurement
Regulations which would preclude the contractor from com-
peting for any Government contracts for a specified period
of time.

3. The firm could be determined to be disqualified for
the award of a particular contract on the basis that it does
not meet the minimum standards of a responsible Government
contractor.

4. The firm could be precluded from competing on the
follow-on procurement assuming that an appropriate clause
was included in the initial contract or solicitation.

Question 15 asks whether standing should be given to com-
petitors or other interested parties on the basis that
regulations on organizational conflicts of interest have
been violated.

Please be advised that the General Accounting Office recognizes
that competitors and other "interested" persons have standing
to challenge proposed contract awards based on issues related
to organizational conflict of interest.

Again, we would like to thank you for your interest in this
Department and we hope that this letter is of assistance to
you.

Sincerely 

74:Ze
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EXHIBIT 9: INTRODUCTION BY SENATOR ABOUREZK

OF AMENDMENT NUMBER 1947 TO S.3105,
THE ERDA AUTHORIZATION BILL FOR FISCAL 1977

CONGRESSIONA 1, RECORD — SENATE S 10479

ENERGY RESEARCH AND DEVELOP-
MENT ADMINISTRATION AUTHOR-
IZATIONS—S. 3105

ADCZNOM/3er NO. 11147

(Ordered to be printed and to lie on
table.)
Mr. Al3OUREZE Mr. President, today,

I am submitting an amendment to S.
3105, the ERDA authorization bill, which
would—for the first time—charge ERDA
to avoid organizational conflict of inter-
est in its contracting. This amendment
results directly from 3 days of hearing.
which I chaired in the Energy Research
and Water Resources Subcommittee last
winter.
The hearings revealed that there is

presently no Federal statute whatsoever
concerning organizational conflict of in-
terest in Government contracting.
Similarly, neither the General Services
Administration nor the Office of Man-
agement and Budget has issued any reg-
ulations or guidelines in this area. A
number of agencies—including ERDA—
have taken the Initiative to issue regula-
tions on organizational conflict of inter-
est which—by these agencies' own admis-
sions—are inadequate. The inadequacy
of these regulations was demonstrated
In the subcommittee hearings last winter
and was confirmed Ins Comptroller Gen-
eral opinion. The subcommittee's hear-
ings were the first held on this subject in
the Congress in 12 years.
As a concept, conflict of interest is

intuitive. The Bible warns simply: -
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S 10480 CONGRESSIONAL RECORD— SENATE

No man can serve two nuisters; for either
lir will hats the one and love the other, or
else he will hold to the one and despise the
others.

"Organizational" conflict is distin-
guished from "personal" conflict in that
it applies the same conflict standards to
organizations which apply to individuals.
In the early 1960's expenditures by the

Federal Government for research and
development grew dramatically. This
growth forced the Government to review
its policies with respect to this research.
rn 1962, a Presidential commission rec-
ommended that Federal agencies adopt
codes of conduct to bar a flrih from hold-
ing one contract In which It advised the
Government on what type of hardware
the Government should purchase and
then turning around and bidding on a
subsequent contract to sell the Govern-
ment that same hardware. During this
time there had been congressional hear-
ings on a Ramo-Wooldridge contract by
the Defense Department which involved
precisely this classic conflict of interest.
The direction of all Federal regulations
on organizational conflict of interest
promulgated since this time has been
heavily influenced by this limited class
of conflicts of interest.
AR the Senate examines this issue, I

would like to emphasize one point. Con-
flict of interest is measured by an objec-
tive standard. One need not find actual
bias or corruption in order to establish
that a conflict of interest exists. As the
Supreme Court said in the Mississippi
Valley case:
An Impairment of Impartial Judgment can

occur In even the most well-messing men
when their personal econornlc Interests are
affected by the business they transact on
behalf of the government.

For this reason the Supreme Court
concluded that the conflict of interest
laws attempt to prevent honest Govern-
ment agents from succumbing to ternta-
tion by making it illegal for them to enter
Into relationships which are fraught with
temptation. As applied to Government
research this means that the Govern-
ment should not contract with organiza-
tions to conduct research on subjects
where the organization is tempted to bias
the results of the research to benefit the
organizations financial Interests.
Let me briefly summarize the results

of the subcommittee's hearings on this
subject. In 1974, Bechtel Corp. contracted
with ERDA to study the economics of
coal transportation. .

Bechtel initiated the contract pro-
posal, and it was awarded without com-
petitive bidding. After formulating a
computer model of coal transportation as
a part of its contracted study, Bechtel
utilized the computer model in part to
compare the economies of transporting
coal from Wyoming to Arkansas by unit
train and by the coal slurry pipeline
Energy Transportation Systems, Inc.,
hopes to build. However, it turns out
Bechtel has a 40 percent Interest In
ETSI. This comparison between ETSI's
project and unit trains occurred during
phase. II of the project when a test case
was selected to validate the computer
model created during phase I. At the
bsyLng I submitted for the record the

actual computer printouts of this test
case computer run which contains the
model's "preferred sAution" for trans-
porting coal from Wyoming to Arkansas,
which concludes—predictably—that
ETSI's coal slurry pipeline is a cheaper
way to transport this coal than unit
trains.
In addition to discussing the relation-

ship between the Bechtel study and the
ETSI proposal, witnesses at the hearing
disclosed the following facts: First, Mr.
Thomas Aude, of Bechtel, had eight bill-
able hours working on those parts of the
ERDA contract which relate to coal
slurry pipelines at the same time he
worked for ETSI; second, at the same
time Bechtel's Scientific Development
Operation and Pipeline and Production
Services Division were performing the
ERDA contract, these same Bethel divi-
sions were preforming a contract which
Bechtel had concluded with ETSI to ev-
aluate its pipeline proposal; and third,
Bechtel personnel working on the ERDA
contract demonstrated their interest in
informing ETSI of the nature of the
ERDA study by formally inviting ETSI
to a briefing on the study.
On the basis of these facts and others

In the record. I have concluded that the
Bechtel's ERDA contract involved a con-
flict of interest due to Its relationship to
ETSI's pipeline proposal. The Comp-
troller General concluded that the ac-
tions of Bechtel and the Government
were at least "somewhat questionable."
This type of conflict of interest is en-

demic in Government contracting. Ex-
ample after example of such conflicts
are described In "The Shadow Govern-
ment," a recent book by Daniel Gutt-
man. It Is time that the Congress focused
on this problem.
This amendment to the ERDA author-

tzation bill is a modest beginning but
would substantially improve current poli-
cies in this field. Because there is present-
ly no statement of congressional policy in
the field, this ERDA amendment will
serve 921 a prototype for future efforts by
Congress to prevent organizational con-
flicts of Interest.
The ERDA amendment's definition of

organizational conflict of Interest, (g)
(2) (A) and op . is taken verbatim from
present ERDA regulations. It would bar
the a card of contracts to organizations
which "may be unable to render impar-
tial, technically sound, or objective as-
sistance or advice due to its other activi-
ties or its relationships with other or-
ganizations or would be given an unfair
competitive advantage." This is meant
to be a broad delegation of authority to
ERDA. A narrower definition of conflict
of interest might unduly restrict the
agency.
However, this broad definition will be

applicable to a wider range of contracts
than is presently the case because, first,
It applies to both advertised and negoti-
ated contracts; second, a conflict is de-
fined as arising with the presence of
either bias or unfair competitive advan-
tage; and third, the agency may not
waive application of the conflict stand-
ard. In all three of these respects, the
amendment goes beyond present ERDA
regulations and serves fundamentally to
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broaden the impact of the conflict of
interest principle. By presently limiting
the application of this principle to a
narrow range of contracts, ERDA frus-
trates effective implementation of the
principle.
Furthermore, section (g) (3) requires—

for the first time—disclosure by the con-
tract applicant of potential conflicts of
interest. Incredibly, ERDA presently re-
quires no disclosure by a contract appli-
cant of a conflict of Interest, even if the
applicant if fully aware of the conflict.
These parts of the applicant's disclosure
statement which are not privileged would
be published for comment.
Section (4) requires ERDA to investi-

gate for conflicts of interest any suc-
cessful bidder or applicant. Such investi-
gations would not be required of all bid-
ders, only the one which is successful. No
such investigation is presently required.

Sections (5 ) and (6) require ERDA to
issue regulations and set the effective
date of the provisions.
Imposing these simple requirements

on ERDA will In no way delay or compli-
cate ERDA's procurement process. This
amendment provides no additional
standing on any party to challenge
ERDA's contracting process. It will, how-
ever, clearly notify ERDA that Congress
wants that agency to strenghten its pres-
ent program for the avoidance of orga-
nizational conflict of interest.
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EXHIBIT 10: SENATE CONSIDERATION OF
AMENDMENT NUMBER 1947 to S. 3105,
ERDA AUTHORIZATION BILL FOR FISCAL
1977

AMENDMENT NO. 114/

Mr. ABOUREZK. Mr. President, I call
up amendment No. 1947.
The PRESIDING OFFICER. The

amendment will be stated.
The "second assistant legislative clerk

read as follows:
The Senator from South Dakota (Mr.

Asocaczn) proposes amendment numbered
1947.

Mr, ABOUREZK. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
The PRESIDING OFFICER (Mr.

SCHwEIKER). Without objection, It is no
ordered.
The amendment is as follows:
On page 611, line 5, insert the following:

TITLE IX—OROANIZATIONAL CONTRACT
OF INTEREST

Sze 001. (A) Section 5813 of title 42 Is
amended by adding at the concluelon there-
of the following:
"(19) maintaining and promoting active

and open competition among private per-
sons and organization. involved In energy
research and development.".
(b) Section 5017 of title 42 is amended by

adding at the conclusion thereof the fol-
lowing:
"(g) (1) The Administrator shall exercise

his powers under this section In such a man-
ner as to maintain and promote active and
open competition among private persons and
organisations involved in energy research and
development.
"(2) The Administrator shall make no a,

langementa (including contracts, agree-
ments, and loans) whether by advertising or

negotiation for the conduct of research and
development activities with any private per-
son or organization when, after appropriate
restrictions have been attached to such ar-
rangements, such person or organization—
"(A) may be unable to render impartial,

technically sound. or objective assistance or
advice due to its other activItles or its re-
lationships with other organizations: or

"(13) would be given an unfair competitive
advantage.
"(3) At the earliest practicable time prior

to the Administrators making any such ar-
rangements—
"(A) all persons or organizations inter-

ested in making such arrangements shall Me
with the Administrator a written notice de-
scribing In detail the nature and existence
of any such activities or relationships or com-
petitive advantage;
"(13) the Administrator shall make the

content(' of such notice available to the pub-
lic, with the exception of such parts as con-
tain trade secrets or privileged commercial
or financial information, or information dis-
closure of which would constitute a clear and
unwarranted Invasion of personal privacy;
and
"(C) the Administrator shall receive and

evaluate all public commento with respect to
such notice.
"(4) Prior to making any such arrange-

ments the Administrestor shall conduct a
complete, detailed and independent inquiry
of the responsible bidder or offerors of the
nature and existence of any such activities or
relationships or competitive advantage.
"(5) The Administrator shall promulgate

rules for the implementation of this erubsec-
Non as soon as possible after the date of its
enactment but in no event later than sin
months after such date.
"(8) This subsection shall take effect six

months after the date of its enactment and
shall not apply to arrangements made prior
to such date.".

Mr. ABOUREZK. Mr. President, this
• amendment would add a ninth title to
S. 3105 to define for the first time
ERDA's responsibility to avoid organi-
zation conflict of interest in its con-
tracting. -

If this amendment becomes law it will
be the first statement of congressional
policy in this area.
"Organizational" conflict of interest is

a term of art which applies to conflicts
of interest which arise in Government
contract work with corporations. The
basic principle is the same as is now
embodied in a number of Federal stat-
utes dealing with "personal" conflict of
Interest on the part of individuals.

Although there is no Federal statute
on organizational conflict of interest
this concept is well known at ERDA and
a number of other Federal agencies. In
fact, ERDA already has regulations on
this subject—and AEC had regulation's
on this subject for about 10 Years before
that.
This winter I chaired 3 days of

hearings in the Energy Research and
Water Resources Subcommittee. The
subcommittee heard from 18 witnesses
from ERDA, Interior, NSF, Bechtel, and
the private bar; 147 exhibits were sub-
mitted for the record. The published
hearings run nearly 1,000 pages. Since
then I have engaged in extensive and
detailed correspondence with ERDA and
Interior about the need to revise their
regulations. I have been in contact with
GSA and OMB to encourage them to
promulgate policies in this area.
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The amendment I 'impose is a i»ode4
beginning. Its definition of what con-
stitutes a conflict of interests taken
verbatim from the present ERDA regu-
lations. It improves upon these regula-
tions in three ways. It broadens the
range of contracts which ERDA's regu-
lations will reach. It requires contract
applicants to disclose possible conflicts
and it requires ERDA to investigate for
conflicts. At the hearings it was shock-
ing to me how narrowly ERDA Unified
its regulations and that ERDA requires
no disclosure or investigation of conflicts
of interest..
This amendment is not intended to be

the final word on organizational con-
flict of interest. But it is an. improve-
ment.
I have discussed this amendment with

Senator FANNIN and Senator Cnuscn,
and I am hopeful they will accept it, no
that we can further consider this issue
In conference.
Mr. CHURCH. Mr. President, I ask the

-able Senator from South Dakota whether
' he undertook to clear this amendment
with the Senators who handled the nu-
clear programs authorized by this bill—
that Is, with those who represented the
Joint Committee on Atomic Energy.
Mr. ABOUREZK. That has been done

by my staff.
Mr. CHURCH. And they raised no ob-

jection to the amendment?
Mr. ABOUREZK. As I understand it,

that is correct.
Mr. CHURCH. Mr. President. while

the Committee on Interior and Insular
Affairs has not had an opportunity to
examine the amendment, it is true that
the Senator from South Dakota held 3
days of hearings on the matter of or-
ganizational conflict of interest and that
the objectives sought by the amendment

supported by the committee.
. Therefore, acceptance of the amend-
ment will give the committee an oppor-
tunity to further examine the text of
the amendment and to present the
amendment to the conferees.
I want the Senator to know that in

accepting this amendment, I cannot
foreclose the possibility that we may
.have to watt another year before such
requirements are finally written into the
law. However, the Senate conferees will
do their best to present the case in con-
ference, in the hope that the House will
see fit to accept the amendment.
Mr. FANNIN. Mr. President, I ask this

of the Senator from South Dakota! Did
he discuss tills matter with any of the
ERDA officials with respect to the way it
into be handled and what is involved?
Mr. ABOUREZK. I have not discussed

with ERDA how Use amendment is to be
presented. However, I have had extensive
correspondence with ERDA, in which I
have asked them to adopt their own reg-
ulations along these lines, advising them
that I would offer legislation in the event
they failed to do no. They failed to do so,
and that is why I am proceeding in this
manner.
Mr. FANNIN. Did the Senator receive

answers to his correspondence?
Mr. ABOUREZK. Yes,
Mr. FANNIN. Which indicated a re-

fusal to carry through? What was the
reason for having the amendment?

Mr. ABOUTtEZK. I u ould not say a di-
rect refusal, but a failure to adop any-
thing near this kind of standard of con-
duct on the part of ERDA and the cor-
porations which contrrict with it.
Mr. FANNIN. ACCOrding to the expla-

nation of-tire Senator from South Da-
kota, the way In which the affairs should.
he handled would carry out his desires. I
do not know that we need an amendment
to make a requirement, butt concur with
thc floor manager of the bill, that it is
the desire to carry it to conference, and
tile Senator from Arizona will not dis-
agree.
Mr. ABOUREZK. Mr. President, I yield

back the remainder of my time.
Mr. CHURCH. I yield back the remain-

der of my time.
The PRESIDING OFFICER. All time

on the amendment is yielded back.
The question is on agreeing to the

amendment of the Senator from South
Dakota. '
The amendment was agreed to.

June 25, 1976



•

166

EXHIBIT 11: LETTER FROM JAMES A. WILDEROTTER,
GENERAL COUNSEL OF ERDA TO SENATOR HENRY JACKSON

UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION

WASHINGTON, D.C. 20545

JUL 2 1 1976_

Senator Henry Jackson
Chairman of Senate Committee on

interior Insular Affairs

Dear Mr. Chairman:

I wish to take this opportunity to express our views on Title IX of
H.R. 13350, the ERDA authorization bill as passed by the Senate, that
is being reviewed by the Conference Committee. As you know, Title IX
which was Amendment No. 1947 to S. 3105 when introduced on the Senate
floor on June 25 by Senator Abourezk was agreed to (Cong. Rec.,
June 25, 1976, pp. S10595-96).

The effect of Title IX of H.R. 13350 would be to add two provisions
to the Energy Reorganization Act of 1974 (P.L. 93-438). The first
provision would add to the stated duties of the ERDA Administrator the
responsibility of "maintaining and promoting active and open competi-
tion among private persons and organizations involved in research and
development." The second provision would amend Section 107 of the
Act, concerning the Administrator's powers, by adding a new subsection
which would require the Administrator:

1. to exercise his enumerated powers "in such a manner as to
maintain and promote active and open competition" and

2. to make no contract or otner arrangement with any person or
organization that may be "unable to render impartial,
technically sound, or objective assistance or advice due
to its relationships with other organizations" or who "would
be given an unfair competitive advantage."

In addition, Title IX would require that prior to the Administrator
maKing any contract or other arrangement, prospective contractors would
have to file a "written notice describing in detail the nature and
existence of any such activities or relationships or competitive
advantage." This "notice" would have to be made available for "public
comments" which the Administrator would be required to "evaluate."
Further, before any contract award, the Administrator would be required
to conduct "a complete, detailed and independent inquiry . . . of the
nature and existence of any such activities or relationships or
competitive advantage."

•
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Finally, ERDA would be required to promulgate implementing regulations
within six months of enactment, when the requirements of Title IX of
H.R. 13350 would become effective.

For the reasons summarized below, ERDA believes that Title IX of
H.R. 13350 is premature, unnecessary, and would hinder this Agency in
fulfilling its Congressional mandate to carry out a broad range of
research and development programs aimed at making all energy sources --
including fossil, nuclear, solar, geothermal -- commercially available
for the Nation's well being and security.

I. Background

Following three days of hearings before the Energy Research and Water
Resources Subcommittee of the Senate Interior and Insular Affairs
Committee last November, Senator Abourezk in January and February 1976
sent two letters to the then General Counsel of ERDA, R. Tenney Johnson.41
Copies of those letters and ERDA's replies are enclosed together with a
copy of Mr. Johnson's prepared statement before the Subcommittee.

As indicated in Mr. Johnson's letter of February 20, the suggestions
made by Senator Abourezk with respect to revising ERDA regulations
governing the avoidance of organizational conflicts of interest
(41 CFR Part 9-1.54, copy enclosed) "raise certain fundamental questions
that could have far-reaching consequences not only for ERDA's procure-
ment practices but for procurement throughout the Federal Government."
For that reason, a copy of Senator Abourezk's initial letter of
January 20, 1976, was sent "for study and review to those agencies
directly concerned with overall Federal procurement policy, namely,
the General Services Administration, the Office of Federal Procurement
Policy, and the Armed Services Procurement Regulations Committee."
In this connection, OFPP has been in communication with Senator Abourezk 
on this matter and has directed GSA, with the cooperation ot all Federal 
rocurin a encies to develo suitable •overnment-wide •rocedures on

organiza lona con ic s o interest, at e ort is now un erway.
Unill said _process is complete, however, legislative action such as 
litle IX of H.R. 13350 is premature and 'inappropriate.

Since copies of the correspondence between OFPP and Senator Abourezk on
this matter were not included in the materials inserted into the
Congressional Record in connection with Senator Abourezk's amendment,
we are including them for the guidance of the Conference Committee.

4

•
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II. Comments on Title IX of H.R. 13350

In addition to the points set forth in the enclosed correspondence and
discussed by Mr. Johnson in his testimony last November, we would like
to call to the Conference Committee's attention a few specific impacts
of Title IX of H.R. 13350, and our views with respect to those impacts.

We believe that Title IX is unnecessary. The Amendment merely dupli-
cates current requirements insotar as It enjoins toe Administrator to
"maintain and promote active and open competition." In carrying out its
statutory mandate, ERDA enters into various types of contractual arrange-
ments for energy research and development. Regardless of the type of
contract -- advertised or negotiated, fixed price or cost reimbursement,
or cost sharing -- ERDA is required by the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 471 et seq.), the Federal
Procurement Regulations (41 CFR Chapter I) and the ERDA Procurement
Regulations (41 CFR Chapter 9) to assure that "active and open competi-
tion" is maintained to the fullest extent possible. Generally, all
contracts in excess of $10,000 must be formally advertised. Contracts
may be negotiated if certain requirements are met, but even in nego-
tiated procurements they must be "on a competitive basis to the maximum 
practicable extent" (underscoring supplied, FPR §1-3.101(d); ERDA-PR
§9-3.000).

In addition, we believe Title IX of H.R. 13350 is unnecessary insofar
.as it would preclude the Administrator trom entering into contractl
for which 'appropriate restrictions" cannot be attached to avoid an 

Qrqanizational coofiict of interest. EITUA's Procurement Regulations
(41 CFR Part -1.54), like Title IX of H.R. 13350, already preclude
award of a concract that would place a prospective contractor in a
position -- either due to its other activities or its relationships
with other organizations -- which would hamper its unbiased and
objective assistance; or give the prospective contractor an unfair
competitive advantage by reason of extrinsic facts. There is, there-
fore, no peed for a statutory brovision such as Title IX nf HR _ 1335n 
tn require ERDA to do what it is already required to do and does under 
gxistinq law.

We are also strongly opposed to that part of Title IX of H.R. 13350 which
would require the solicitation and evaluation of public comments on a
"written notice" of potential organizational conflicts of all prospective
contractors prior to the making of any contract or other arrangement.
This provision would, as a practical matter, impose upon ERDA (but not 
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other major procurement agencies such as DOD or NASA) the rule-makinii
requirements ot the Administrative Procedure hct 8551, et
lizup. However, that Taw, which generally requires publication ot
proposed rules and the opportunity for the public to participate in
the rule-making process, expressly exempts "any matter relating to
agency management or personnel or to public property, loans, grants,
benefits, or contracts" (5 U.S.C. §553(a)(2); see Atty. Gen. Manual 
on APA, 1947, p. 27; see also Summary of the Report o the Commission 
on Government Procurement, 1972, p. 14).

While the views of interested parties may be (and, in fact, are)
solicited in the formulation and development of procurement regula-
tions (COGCP Summary, supra, p. 14), it would be extremel burdensome
and time consuming for an aggncv to so icit Du. ic views on insivisual 
procurement actions whether for organizational conflicts purposes or
otherwise. The unavoidable delay of such a requirement would un-
1291101y frustrate implementation of ERDA's mandate. 

Apart from the conflict with the Administrative Procedure Act, as
described above, it must be recocnized that the "complete, detailed
and independent inquiry" requirec to be undertaken oy tne Aominrsitator
0 Title IX of H.R. 13350 would add substantiallyto the overall time.-
frame for the procurement process which may not be consistent with
the _Government's best interests in all cases. 

In any event, if the Congress determines that legislation governing
organizational conflicts of interest is desirable, a preferable wsy to 
accomplish this objective would appear to be to amend -- presumably 
after suitable hearinas and opurtunity for all interested agencies 
to participate -- the existing laws governing all Federal procurement
activities -- i.e., the Federal Property and Administrative Service5.
Act of 1949 (41 U.S.C. 4Z1. e seg.) and the Armed Services Procurement 
Actof 1947 (41 U.S.C. 251-60). 

In summary, ERDA strongly opposes Title IX of H.R. 13350 and urges its
rejection and deletion by the Conference Committee.

The Office of Federal Procurement Policy of the Office of Management
and Budget has advised that it concurs in the views expressed herein.
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Please let me know if I can provide further information.

Sincerely,

AJOLeoLik
James A. Wilderotter
General Counsel

Enclosures:
1. Statement of R. Tenney Johnson before

Senate Energy Research & Water
Resources Subcommittee, 11/17/75

2. ERDA Regulations for Avoidance of Organiza-
tional Conflicts, 41 CFR Part 9-1.54

3. Ltr dtd 1/20/76, Senator Abourezk to
R. Tenney Johnson & H. Gregory Austin,
Solicitor, DOI

4. Ltr dtd 2/20/76, R. Tenney Johnson to
Senator Abourezk

5. Ltr dtd 2/27/76, Senator Abourezk to
R. Tenney Johnson

6. Ltr dtd 3/24/76, R. Tenney Johnson to
Senator Abourezk

7. Ltr dtd 5/24/76, Hugh E. Witt to
Senator Abourezk with Enclosures
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EXHIBIT 12: LETTER FROM THE COMPTROLLER GENERAL
TO REPRESENTATIVE KEN HECKLER

COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C.. 7,5411

August 5, 1976 '
B-173205

The Honorable Ken Hechler
Chairman, Subcommittee on Energy Research
Development and Demonstration (Fossil Fuels)

Committee on Science & Technology
Rouse of Representatives

Dear Mr. Chairman:

You have requested our comments on Title IX, "Organizational

Conflict of Interest," of H.R. 13350, as amended, which would

require the Energy Research and Development Administration (ERDA)

to take certain specified steps to prevent organizational con-

flicts of interest from arising in its contracting for research

and development (R&D) efforts.

Title IX would preclude ERDA from entering intoZ&D
arrangements (including contracts) with any firm which "may be

unable to render impartial, technically sound, or objective
assistance or advice due to its other activities or its rela-

tionship with other organizations" or which "would be given an

unfair competitive advantage." To this end, Title IX would

require all persons or organizations interested in contracting

with ERDA to file with ERDA "a written notice describing in

detail the nature and existence of any such activities Or re-
lationships or competitive advantage." Such notice would be
made available for public comment which ERDA is to "receive and
evaluate." ERDA would also be required to conduct a detailed
inquiry of offerors with respect to possible conflicts of
interest prior to making ally award. Finally, Title IX would
require ERDA to promulgatei implementing regulations.

As you know, I am geeply :toncerned about the organizational
conflict of interest problem and have recently urged development
of agency guidelines that would impose clearly defined duties

in this area on Government contracting personnel. I therefore
am in agreement with the basic purpose of Title IX. However, I
believe Title IX would unnecessarily impose administrative burdens
and undue delay in ERDA's procurement process, and could, in
fact, result in a lessening of competition. It also may be
overly restrictive since it may not always be in the Government's
best interests to refuse to award a contract on the basis of a
remote, as opposed to a clear and direct, conflict of interest.
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I think it would be more appropriate for statutory language
to provide more generally for both Government officials and
those who seek contracts with the Government to take affirmative
steps with respect to disclosing and evaluating information
bearing on a potential contractor's conflict of interest.

In this connection, I suggest that in place of Title IX
as it is currently worded, language along the following lines
be considered:

"The Administrator shall, by regulations to be
promulgated by him, require any person or
organization proposing to enter into a contract,
agreement or other arrangement for research,
development or evaluation activities to provide
the AdministrataArprior to entering into any
such contna90111Kgreement or arrangement, with
all releAlA information bearing on whether that
person or organization has a possible conflict
of interest with respect to being able to render
impartial, technically sound, or objective
assistance or advice in light of other activities
or relationships with other organizations. The
Administrator shall not enter into any such
arrangement unless he affirmatively finds, after
evaluating such information and any other relevant
information available to him, either that (1)
there is little or no likelihood that a conflict
of interest would exist, or (2) that it would
otherwise be in the best interest of the Government
to enter into the arrangement."

We trust this serves the purpose of your inquiry.

Since yours,

44

Comptroller General
of the United States

/4.11.1A

;it
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EXHIBIT 13: LETTER FROM REPRESENTATIVE KEN HECHLER
TO DR. ROBERT SEAMANS, ERDA ADMINISTRATOR

OLIN A. TEADIA, TEX.. CNAIPIMAN

KEN HECJELER. W. VA. C  A. MOND, OHIO

TNOMAS N. DOWNING, VA. ALFSIONIO SELL, CALI,

DON FOOD, F . JOHN JARMAN. ONLA•

JAMES W. SYMINGTON. AA, JOHN W. WYOLER, N.Y.

W AAAAA FLOWERS. ALA.   WINN. WE, KANE. COMMITTEE ON SCIENCE AND TECHNOLOGYROSIIRT A. Relt. LOUIS FPIEY, JR., EL/ .

•NKE MC CORM., W.VA.  AI. COLDWATER, JR., CALIF.

,OROZ E. SNOW, GUI. MARVIN L. ESC, MICH. U.S. HOUSE OF REPRESENTATIVES
ALE MILFORD. TEM. JOHN S. CONLAN AR/Z.

---- RAY TNOPONTON. ARA. GARY A. NIERS, FA. SUITE 2121 RAYBURN HOUSE OFFICE BUILDING
/A•AES TZ.NDJER. DAVID F. EMERY.

RICNARD L. OTTINGEW H.T. LAARY rrrrrr ER, S. OAK. WASHINGTON, D.C. 20515
147.tower A. WAXMAN. CALIF.
FH•LIIII N. NAVEL IMO.
ION NV., IOWA

/14 LLOYD. CALI/.

JIROINE A. AMIPRO. N.Y. August 10, 1976
CHRISEOPNER J. DODO. CONN.

MI • T. •LOVIN. IOWA

NOSE /AT K AVE., TEX.

PAA011,1% TENN.

JAM. J. •LASCNARS. MICH.

SIMI:SENT L. MIRTH, COLO.

Dr. Robert C. Seamans
Administrator
Energy Research and Development

Administration
Washington, D.C. 20545

Dear Dr. Seamans:

POSEN L. SWIGIERT. 11/1.

EXECVTIVE DI RECTOR

HAROLD A. GOULD

PHILIP •. YEAGER

FRANK R. NAPASEILL, JR.

JAMES E. WILLON

J. THOMAS PIATCHIONO

JOHN O. HOLM/LLD

RAVI. N. HEAD

INI•EIST C. FEECHAM

ROSENT OILLAWAY

REGR.R. A. DAVIS

MINORITY COONS.,

MICHAEL A. SUFERATA

Our Subcommittee is quite concerned with the problem of organizational
conflicts of interest. After our hearings earlier this year, we wrote to
ERDA and the Interior Department concerning this problem in connection
with a Bechtel Corporation study of slurry pipelines. In addition, we
asked the General Accounting Office to examine this problem in connection
with another ERDA contract.

Consequently, we believed it appropriate to ask the GAO to review
and comment on title IX of H.R. 13350, as passed the Senate. That title
is aimed at preventing organizational conflicts of interest in connection
with ERDA programs. We provided to the GAD a copy of a July 22, 1976,
letter to Senator Jackson from ERDA's General Counsel concerning this
title so that the GAD would have ERDA views on that Senate amendment to
H.R. 13350,

The GPO's reply, dated August 5, 1976, is enclosed for your review
and courent. It indicates that the GAO is "in agreement with the basic
purpose of Title IX," but suggests an alternative which is aimed at dealing
mith the problem of contractor disclosing information which would enable
ERDA to determine whether a proposed procurement involves a situation
covered in ERDA's regulations (section 9-1.5407). Such a disclosure state-
ment would be subject to 5 U.S.C. 1001, concerning false statements.
understand that ERDA's current regulations do not require such a disclosure
which appears to place ERDA's contracting officer at a disadvantaen
trying to make the determination required by the ERDA regulations.--alless 

the Proposed contractor volunt(ers such information, or unless the ERDA 
contracting officer has independent knowledge of it, it is unlikely that
he will know of such conflicts prior to contracting. You will recall that
such a situation occurred in connection with the Bechtel study.

90-378 0 - 77 - 12
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Dr. Robert_C. Seamans August 10, 1976
Page To

You will recall that on February 5, 1976, we wrote to ERDA and
Interior about the Bechtel situation and recommended that both agencies
"develop an appropriate disclosure regulation." A copy of those letters
in enclosed for your convenience.

We never received a reply from Interior. But on March 5, 1976,
ERDA's then General Counsel indicated that "there is merit in this
reccrrendation," and that it was under consideration as part of a Govern-
ment-wide effort. We have not heard further about the status of that
effort.

We would appreciate ERDA reviewing the GAO's alternative provision
which could be added to Public Law 93-577 in Conference on H.R. 13350,
and providing to us your comments thereon by August 23, 1976. We would
also welcome any suggested Changes for our consideration to the GAD
language that might improve it.

We note your General Counsel's suggestion in the July letter to
Senator Jackson that legislation on this subject be deferred until
Government-wide procedures are developed, and that the Office of Federal
Procurement Policy hopes to have a proposed regulation by September 1,
1976. This effort is apparently the same one that ERDA referred to in
the March 5, 1976, letter to our Subcommittee mentioned above. We would
appreciate ERDA indicating in its response the current status of that
effort and the timetable for publication and promulgation of such a
regulation, as well as a brief summary of what might be included in that
regulation insofar as disclosure is concerned.

Please provide a copy of your reply to Chairman Jackson and the
GAO.

Sincerely,
/

17, 2i/
: KEN VECHLER, Chairman

Subcommittee on Energy Research,
Development and Demonstration
(Fossil Fuels)

Enclosures

_Ot
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EXHIBIT 14: LETTER FROM JAMES A. WILDEROTTER,
ERDA GENERAL COUNSEL TO REPRESENTATIVE KEN HECHLER

UNITED STATES

ENERGY RESEARCH AND DEVELONIENT ADMINISTRATION
WASHINGTON, D.C. 20545

AUG 2 C 1376

Honorable Ken Hechler
Committee on Science and Technology
house of Representatives

Dear Mr. Hechler:

c,k,e4

This is in response to your letter of August 10,'1976 concerning the
Comptroller General's comments on Title IX, "Organ6itional Conflicts
of Interest," of H.R. 13350, as amended. Specifically, you asked for
our views on the Comptroller General's suggested alternative language and
for the current status of the Office of Federal Procurement Policy's
efforts to develop Government-wide procedures for organizational conflicts
of interest.

At the outset, we note that while the Comptroller General indicated
agreement with the basic purpose of Title IX of H.R. 13350, he expressed
the opinion that the specific language of this proposed legislation would:

". . . unnecessarily impose administrative burdens and
undue delay in ERDA's procurement process, and could, in
fact, result in a lessening of competition. It also
may be overly restrictive since it may not always be in
the Government's best interests to refuse to award a
contract on the basis of a remote, as opposed to a clear
and direct, conflict of interest."

As we indicated in our letter. to Senator Jackson dated July 21, .1976,
we are in complete agreement with the Comptroller General regarding the
adverse effect of Title IX.

The Comptroller General suggested that in lieu of Title IX a provision
be included in H.R. 13350 whereby ERDA would be required to issue
regulations requiring:

". . . any person or organization proposing to enter into
a contract, agreement or other arrangement for re3earch,
development or evaluation activities to provide the
Administrator prior to entering into such contract, agree-
ment or other arrangement with all relevant information
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bearing on whether that person or organization has a possible
conflict with respect to being able to render Impartial,
technically sound, or objective assistance or advice in light
of other activities or relationships with other organizations."

Based upon such information the Comptroller General proposes that an
evaluation and affirmative finding be made "either that (1) there is
little or no likelihood that a conflict would exist, or (2) that it
would otherwise be in the best intereet of the Government to enter
into the arrangement."

While we do not object in principle to the suggestion of the Comptroller
General, we do have the following reservations. First, the language
would appear to require opinions or conclusions on the part of a
prospective contractor a.:; L. what would constitute a conflict of interest.
Although the disclosure of all relevant information would be required,
this is qualified or defined by the words "with respect to being able
to render impartial, technically sound or objective assistance."
Strictly factual disclosures of past or planned activities in the
general area covered by the prospective contract might be preferable.

Second, the language is unclear as to whether disclosure would be
required of all proposers or only those selected tor contract negotia-
tion.'the value of requiring disclosure by all proposers is questionable.

As we noted in our July 21, 1976 letter to Senator Jackson, OFFP has
directed GSA, with the cooperation of all Federal procuring agencies,
to formulate appropriate Government-wide procedures in this area of
organizational conflicts. That effort is now under way. Although we
cannot provide you with a precise data for publication of regulations,
ERDA will continue to cooperate with OFPF and GSA in an effort to
develop effective procedures as soon as possible. It remains our view
that an legislation in this area would be remature until this effort
is coapete.

In any event, if a disclosure requirement along the lines suggested by
the Comptroller General is deemed desirable, we believe it should aoolv 
not merely to ERDA but Government-wide. We, therefore, are sending
a copy of this letter and your correspondence to the General Services



Honorabls Ken Hechler - 3 - AUG 2 6 1976

Administration, the Office of Federal Procurement Policy, and the
Armed Services Procurement Regulations Committee for their consideration.

As you requested, a copy of this letter also is being sent to Senator
Jacksou and to GAO.

Sincerely,

4 ill OP. 
James A. Wilderotter
General Counsel

cc: Senator Henry M. Jackson
Hbnorable Elmer B. Staats,
Comptroller General

Mr. Hugh E.
Administrator for Federal
Procurement Policy

Mr. Philip G. Read,
Director of Federal
Procurement Regulations

Col. Thomas F. Blake, Jr.
Chairman of ASPR Committee
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EXHIBIT 15; EXCERPTS FROM CONFERENCE REPORT ON H.R. 13350,
ERDA AUTHORIZATION BILL FOR FISCAL 1977

September 28'1976 CONGRESSIONAL RECORD — HOUSE

CONFERENCE REPORT ON H.R.
'13350. AUTHORIZING APPROPRI-
ATIONS TO ENERGY REBEARCII
AND DEVELOPMENT
TRATION . `-.

Mr. McCORMACE submitted the fol-
lowing conference report and statement
on the bill (H.R. 13350) to authorize ap-
propriations to the Energy Research and
Development Administration in accord-
ance with section 261 of the Atomic En-
ergy Act of 1954, as amended, section
305 of the Energy Reorganization Act of
1974, and section 16 of the Federal
Nonnuclear Energy Research and De-
velopment Act of 1974, and for. other
purposes: .

CONITRENCS Rzroar (H. Reps. No. 94-17111)
The committee of conference on the dis-

agreeing votes of the two Hotaes on the
amendment of the Senate to the biU (HR.
13380) to authorize appropriations to the
Energy Research and Development Admin-
istration In accordance with section 281 of
the Atomic Energy Act of 1954. aa amended.
section 306 of the Energy Reorganization
Act of 1974, and section 18 of the 'Federal
Nonnuclear Energy Research and Develop-
dent Act of 1074, and for other purposes,
having met, after full and free conference,
Once agreed th recommend and do reoom-
mend to their respective Houses as follows:

H 11417

CONGRESSIONAL RECORD HOUSE , September 28, 1976

1.1TLE. VI—OROANISATIONAL CONFLICTS

Src, 601.' The Federal Nonnuclear Energy

Research and Development Act of 1974 (42

13.8.C.) Is amended by adding • new section
to read as follows:
"Sec. 19. (a) The Administrator Shall by

regulation require any person proposing to

enter Into • contract, agreement, or other
arrangement, whether by advertising or nego-
tiation, for the conduct of research, develop-
ment, evaluation activities, or for technical
and management support services to provide
the Administrator, prior to entering into any
such contract. agreement, or arrangement,
with all relevant information bearing on
whether that person has a possible conflict

of interest with respect to (1) being able to
render impartial, technically sound, or ob-
jective assistance or advice in light of other
activities or relationships with other persons
or (2) being given an unfair competitive ad-
vantage. Ouch person shall insure, In accord- •
ance with regulations published by the Ad-
ministrator, compliance with this section by
any subcontractor of nich person, except [nip-
ply contractor., Provided, that this require-
ment shall not apply to- aubcontracta

1110.000 or less.

"(b) The Administrator shall not enter
into any "Inch contract, agreement, or ar-
rangement unlem he affirmatively finds. after
evaluating all such information and any
other relevant information otherwise avail-
able to him, either that (1) there is little or
no likelihood that a conflict of interest wcaild
mist, or (2) that such conflict has been
avoided after appropriate conditions have
been included In such contract, agreement, or
arrangement,PrevIded, That if he determines
that such conflict of interest exists and that
mach conflict of interest cannot be avoided
by including appropriate conditions therein,
the Administrator may enter into such con-
tract, agreement, or arrangement, If he de-
termines that it is in the best interesta of
the United States to do so and includes ap-
propriate conditions In such contract, agree-
ment, or arrangement to mitigate such con-
flict.
.(c) The Administrator shall publish rules

for the implementation of this section. In

accordance with 5 U.C. 653, as soon as pos-
sible after the date of enactment of this

section but in no even.* later than 160 days
after such date.'.
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September 28, 1976 CONGRESSIONAL RECORD — HOUSE

Organizational conflict o/ interest

The Sena. amendment Includes a provi-

sion which would amend the Energy Fteorga-

nization Act of 1974 to define by statute the

reeponnibility of the Energy Research and

Development Administration to avoid con-

flicts of interest in its contracts with private

persons or organizations Involved in energy

research and development. The House bill

contains no comparable provision.
The Energy Research and Developrnent

Adnilnistration has advised that it is

strongly opposed to adoption of the Senate
provision. ERDA7i principal objection Is to

the requirement that It solicit and evaluate

public comments on a written notice of po-

tential organizational conflicts of all pros-

pective contractors prior to the making of

any contract or other arrangement. This re-
quirement. according to ERDA, would be

extremely burdensome and time-consuming

for the agency and would result in unavoid-

able delay In ERDA7i procurement procem
ERDA aleo argues that the requirement
would conflict with the Administrative Pro-

„cedure act and would impose on ERDA pro-
oedurel requirements which would not be
applicable to other major procurement agen-
cies such ae the Department of Defense and
NASA.
ERDA contends that the prohibition on

entering into contracts for which appropri-
ate restrictions cannot be attached to avoid

an organizational conflict of interest and the
requirement that ERDA maintain and pro-
mot, active and open competition are al-
ready fully satisfied .by the 'statutes and
regulations governing ERDA7s, procuriltrieRC
activities.

Finally, ERDA argues that any leglelatIon.
governing organizational conflicts of inter-
est ought to take a Government-wide ap-
proach. ERDA, therefore, suggeste that an
amendment to the existing laws governing -
all Federal procurement activities, adopted
after nultable hearings at which all inter-
ested agencies are given an opportunity to
participate, would be a preferable approach

to the Senate provision.

A Government-wide approach to solving

organizational conflict of interest problems

in also recommended by the Office of Federal
Procurement Policy of the Office of Manage-

ment and Budget, and the General Services

Administration Is presently developing regu-

lations following this approach.
Although it would appear that a Govern-

went-wide approach to this problem is the

preferred approach, there is no sound reason

to defer all Individual approaches until 'an

all-epeompassing bill le enacted. For this

reason, the conferees halm agreed to the

Senate provision with clarifying revisions

adopted by the conference committee.

H 11435
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EXHIBIT 16: LETTER FROM DEPUTY COMPTROLLER GENERAL
TO REPRESENTATIVE HECHLER (WITH ATTACHMENTS)

COMPTROLLER GENERAL OF THE UNITED STATES
WASH INGTON, D.C. 20348

3-178205 September 30, 1976

The Honorable Ken Hechler
Chairman, Subcommittee on Energy Research
Development and Demonstration (Fossil Fuels)

Committee on Science & Technology
House of Representatives

Dear Mr. Chairman:

Your letter dated August 10, 1976, requests our comments on
the position taken by the Energy Research and Development Admin-
istration (ERDA) in response to our letter dated August 5, 1976,
to you, in which we suggested alternative language to the current
wording of Title IX, "Organization Conflict of Interest", of H.R.
13350, as amended.

Our suggested language would require ERDA to promulgate
regulations requiring prospective contractors to provide ERDA
with "all relevant information" which would have a bearing on
whether the prospective contractor would have a possible con-
flict of interest in connection with research, development, or
evaluation activities.

ERDA "does not object in principle" to this alternative
language. However, ERDA observes that the requirement for pro-
spective contractors to disclose information bearing upon their
ability to render "impartial, technically sound or objective
assistance" would appear to require opinions or conclusions on
the part of a prospective contractor as to what would consti-
tute a conflict of interest. ERDA suggests that strictly "factual
disclosures of past or planned activities in the general area
covered by the prospective contract might be preferable." ERDA
also observes that our alternative language does not clearly
indicate whether disclosure would be required of all offerors
or only those selected for contract negotiation.

We think the statutory language should be broad and general,
and should be implemented by detailed regulations. We would
expect that such regulations would specify the precise nature of
the information to be disclosed and also would require the sub-
mission of any other "relevant" information. We would also
expect that the regulations would specify when in the procurement
process and from whom the information will be required.

4
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We notice that ERDA has recently begun to use a new disclosure
clause. Request for proposals No. DSA-76-869, issued by ERDA on
August 23, 1976, provides:

" DISCLOSURE OF INTERESTS 
Pursuant to ERDA PR 6 9-1.54, ERDA requires
information so that it may determine whether
or not any situations exist which might
either (1) bias a contractor's judgment, or
(2) provide a contractor with an unfair com-
petitive advantage because of any interest,
financial or otherwise, which it or any of
its affiliate organizations have in current
activities or potential procurement opportu-
nities relating to the work involved in this
solicitation.

"Therefore, proposers must provide a brief
statement of any interest, financial or
otherwise, which they or any of their affil-
iate organizations currently have, have had
in the past, or might have in the future
which may relate to the work to be performed
under this solicitation. ERDA will use this
information to determine whether or not any
situations, real or apparent, exist which
might either bias a contractor's judgment in
relation to its work for ERDA, or provide the
contractor with an unfair competitive advan-
tage. Proposers should properly mark any in-
formation contained in their statements which
they consider proprietary data according to
the instructions contained in Part C above.

"Failure to provide the statement or to dis-
close relevant interests may result in
disqualification under this solicitation."

ERDA, in a letter to us dated September 10, 1976, a copy of which
is enclosed, indicated that it "presently contemplates that this
disclosure clause will be used * * * in subsequent solicitations
when the nature of the work warrants its inclusion * *

This provision seems to be consistent with our proposed
statutory language and would provide ERDA information to resolve
questions of conflicts of interest. However, we believe that the

4



182

use of such a clause should be mandated by regulation, rather
than left to the possible uneven discretion of contracting
personnel, so as to insure uniformity of application.

ERDA also suggests that disclosure requirements should
apply Government-wide and not merely to ERDA. We agree that
regulations on a Government-wide basis would be appropriate,
and we understand that such regulations are under study by the
Office of Federal Procurement Policy, the General Services
Administration, and the Armed Services Procurement Regulation
Committee. However, we believe it would be useful for agencies
to promulgate their own conflict of interest procedures, at
least on an interim basis, while uniform regulations are under
consideration.

We hope this information serves the purpose of your
inquiry.

Sincerely yours,

Deputy Comptroller General •
of the United States

Enclosure
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UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION
WASHINGTON. D.C. 20545

Lawrence Lebow, Esq.
Office of General Counsel
General Accounting Office
Washington, D. C. 20548

Dear Mr. Lebow:

September 10, 1976

RECEIVED
GAO - INDEX &FILES

1976 SL' 1,1,1 1 40

This will confirm our telephone conversation on September 8, regarding ERDA
policy and practice for the avoidance of organizational conflicts of interests.

This subject was discussed in our letter of August 26, 1976 to Congressman
Hechler, a copy of which was sent to GAO. In your call on September 8, you
referred to ERDA RFP No. DAS-76-869, dated August 23, 1976, which contains
a clause similar to that suggested by GAO. (RFP Attachment 1, paragraph 0).

The referenced clause was used by ERDA for the first time in this RFP, and we
presently contemplate that this disclosure clause will be used by ERDA in sub-
sequent solicitations when the nature of the work warrants its inclusion, such
as management support services for computer systems, and management support
services for general program development and planning.

ERDA has submitted this disclosure clause (in revised form) to the Office of
Federal Procurement Service, Federal Supply Service, GSA for its consideration
in developing an appropriate policy. A copy of our transmittal to that office
Is enclosed,

I trust that this information will enable you to make a further suitable reply
to Mr. Hechler.

Sincerely,

G?

‘047K

Elliot Winnick, Attorney
Office of the General Counsel

Enclosure:
As stated
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B

„ •

rr. Philip C. R•7ad
Dir:ctor, FeJeral Procurement
Reulatinns

FeJeral Supply Service
General En.vices cl:hinistration
Washington, J.C. 204.15

Dear Mr. Read:

Please refer to ;r. 1tt's letter of :;ay 11,1976 to Heads of
Executive Dooart7,ents cold EstablishmInts, subject "Contractor's
Organizational Conflicts of Interest" and his letter to you which
was attached thereto.

Enclosed for your infomation and consideration are copies of an
orflanizational 'Conflicts of Interest" contract clause and a com-
panion 'Disclosure of Interests" requircant for inclusion in requests.
for proposals, ,,nich ve have developed for use in connection with our
ongoing procurnt effert at Efn. VC4 ray fird it helpful in your
consideration of this problem on a Government-wide basis.

If you have any (luestions or if you would like to discuss the matter
In more depth, • please Jo not hesitate to call

Sincerely,

Lloyd H. Silas
Assistant General Counsel
for ProcurorJent

Enclosures:
As Stated

cc Wend: LeRoy J. Haullo
Assistant kAnistrator
for Regulations

Office of Federal Procnremznt
Policy
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Disclosure of Interests 

Pursuant to ERDA PR §9-1.54, ERDA requires' information so that it may

d,-Itermina whether or not any situations exist which might either (1)

bias a contractor's judgment, or (2) provide a contractor with an

unfair competitive advantage because of any interest, financial or

otherwise, which it or any of its affiliate organizations have in

current activities or potential procurement opportunities relating to

the work involved in this solicitation.

Therefore, proposers must provide a brief statement of any interest,

financial or otherwise, which they any of their affiliate organiza-

tions currently have, have had in the past, or are contemplating for

the .future, which may relate to the work to be performed under this

solicitation. ERDA will use this information to determine whether or

not any situations, real or apparent, exist which might either bias a

contractor's judgment in relation to its work for FRDA, or provide the

contractor with an unfair competitive advantage. Proposers should

properly mark any information contained in their statements which they

consider proprietary data according to the instructions contained in

Attachment A. Section 1.8.

Failure to provide the statement or to disclose relevant interests may

result in disqualification under this solicitation.
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ARTICLE I - CONFLICTS OF INTEREST 

A. Purpose. Pursuant to ERDA PR thn primary purpose of this
Article is twofold, namely, to assure that the work performed by the
contractor uncle' this contract is not biased because of its current
activities or its potential future procuree:ent opportunities related to
the work under this contract, and to assure that the contractor does not .
obtain any unfair competitive advantage over other competitive parties
by virtue of its performance of this contract. In recognition thereof, the
parties agree to the following restrictions:

B. Restrictions. The restrictiows described herein shall apply to
participation by the contractor or any of its affiliate organizations in
procurements covered by this Article as a prime contractor, subcontractor
of any tier, co-sponsor, vendor, joint venturer, consultant or in any
other capacity.

1. Preparation of Specifications and Statements of Work_

a. If the contractor under this contract prepares or furnishes
essentially complete specifications to be used in any procurement and if
the exceptions listed in ERDA-PR (41 C.F.R.) 9-1.5407(d)(1) through (4)
(October 7, 1975) do not apply, the mitractor sLall be ineligible to
compete for the work covered by such procurement, as a prime contractor
or otherwise, during the initial procurement and for a period of three (3)
years after the completion of this contract or any extension thereoF.

b. If the contractor under this contract undertakes work which
essentially is to assist ERDA or a contractor of ERDA in the preparation
of a statement of work, or provides material leading directly and predictably
to a statement of work, to be used in the procurement of a product or
service, the contractor under this contract will not be al -rowed to supply
the service, or the product or major components thereof as a prime contractor
or otherwise for axeriod of three (3) years after the completion of this
contract or any extension thereof. This restriction shall not apply if
it is determined and justified in accordance with established criteria
that the contractor is a .sole source for the required product or service.
The content of a statement of work is not considered predictable if two or
more contractors, unaffiliated with each other, arc involved substantially
in the preparation of material leading to it. Generally, feasibility
studies which do not propose in detail the characteristics of a possible
final product are not considered to be work statements.
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2. Access to and Use of ERDA Information.

a. If the contractor under this contract is given by ERDA, or
obtains access to, information regarding ERDA's plans, policies, programs,
studies, data, etc., which is not generally•available to other non- •
Government organizations, the contractor shall not be eligible to compete -
for or perform work directly relating to such ERDA information for a period
of three (3) years after the completion of this contract or any extensions
thereof, or, in the event the information is made generally available to
the public or other interested parties, for a period of one (1) year after
the release of such information to allow the public or other interested
parties opportunity to assimilate and act on such information.

b. In addition, commercial or other use of information or data
developed or obtained under this contract is subject to the principles
and procedures of.ERDA PR §9-1.5408 and other applicable regulations and
provisions of this contract.

3. Performing Evaluation or Consulting Services.

a. If the contractor under this contract performs evaluation or
consulting services for ERDA in connection with or relating to a particular
procurement, the contractor shall be ineligible to compete for the t,ork
covered by such procurement. In addition, the contractor will not be
permitted to evaluate or give consulting services to ERDA during the
period of this contract:

1) On any product or service which the contractor provides
to ERDA; or

2) On the product or services provided to ERDA by any firm
with which the contractor has a consulting relationship or participates
in the preparation of a response to a procurement solicitation by ERDA;

b. Furthermore, the contractor will not give consulting services
to prospective offerors on a procurement item for which it has performed
or will perform evaluation services for ERDA.

C. Government waiver. ERDA may waive any or all restrictions of this
Article in specific cases if it is determined by the Manager of an ERDA
Field Office or the cognizant ERDA Program Division Director or their
designee that such waiver is in the best interests of the Government.
Any application by the contractor for any waiver should be made through
the Contracting Officer to the authorized ERDA official, and the basis
for any waiver granted shall be appropriately documented in writing. .

•

'4\
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EXHIBIT 17: HOUSE CONSIDERATION OF CONFERENCE REPORT

ON H.R.13350, ERDA AUTHORIZATION BILL FOR FISCAL 1977

H 11946 CONGRESSIONAL RECORD—HOUSE

CONFERENCE REPORT ON H.R.
13350, AUTHORIZING APPROPRI-
ATIONS FOR THE ENERGY RE-
SEARCH AND DEVELOPMENT AD-
MINISTRATION

Mr. TEAGUE. Mr. Speaker, I call up
the conference report on the bill (H.R.
13350) to authorize appropriations to
the Energy ReSearch and Development
Administration in accordance with sec-
tion 261 of the Atomic Energy Act of
1954, as amended, section 305 of the
Energy Reorganization Act of 1974, end
section 18 of the Federal Nonnuclear
Energy Research and Development Act
of 1974, and for other purposes, and ask
unanimous consent that the statement
of the managers be read in lieu of the
report.
The Clerk read the title of the bill.

September 30, 1976

H 11950 CONGRESSIONAL RECORD—HOUSE September 30, 1976

11 11952

Mr. HECKLER of West Virginia. Mr.
Speaker, I am pleased that we are finally
at the point of concluding consideration
of H.R. 13350 which passed both the
House and the other body last June.

CONGRESSIONAL RECORD—HOUSE September 30, 1976

.-01WINTIATTONAL CONFLICT. or INTEKI.T. ',-

Last February my subcommittee and
a Senate subcommittee headed by Sen-
ator ABOLT..2X of South Dakota held .
separate hearings on an ERDA-Bechtel
contract where we learned that EFtDA's

current regulations and procedures con-
cerning organizational conflicts of inter-

ests are woefully inadequate. If ERDA

on its own Initiative or through some

other source is aware of such conflicts in
connection with a proposed contract.

ERDA can react and take precautionary

action, including rejection of the con-

tract. But It cannot require the proposed.

11)
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September 30, 1976 CONGRESSIONAL RECORD—HOUSE H 11953

centractor and subcontractoYs to disclose

Information to ERDA as to such pos-

sible conflicts.
After our hearings the Senator and I

separately urged ERDA to take correc-

tive action. ERDA responded by saying

that indeed it was a problem, but wanted

it to be considered as a govenimentwide

problem. This was obviously an effort

by ERDA to delay. Unfortunately, by this

time corrective action by our committee

in H.R. 13350 was not possible. But

fortunately, Senator AliOnerZE success-

fully added a title to the Senate version

of H.R. 13350 dealing with this problem.

Alter that bill passed the Senate, I asked

the General Accounting Office to review

the new title. On August 5, 1976, the

GAO replied with the following letter:

w•strutoToN, D.C.,
August 5, 1976.

Hon. Ken Ifecinsa.
Chairman, Subcommittee on Energy Re-

search Development and Demonstration

(Fossil Fuels). Committee on Science

and Technology, Howe of Represents-

Deal Me. CHAIRMAN: You have requested

our comments on Title IX, "Organizational

Conflict of Interest," of H.R. 13350. as

'amended, which would require the Energy

Posearoh and Development Administration

(ERDA) to tete certain epecified steps to

prevent organisational conflicts of interest

from arising in its contracting for research

and development (R&D) efforts.
Title LX would preclude ERDA from enter-

ing into R&D arrangements (including con-

tracts) with any firm which "may be unable

to render impartial, technically sound, or ob-

jective assistance or advice due to its other

activities or its relationship with other or-

ganizations" or which "would be given an

unfair competitive advantage." To this end,

Title IX would require all persons or organi-

zations interested in contracting with ERDA

to tile with ERDA written notice describ-

ing in detail the nature and existence of any

such activities or relationships or compe-

titive advantage." Such notice would be

made available for public comment which

ERDA Is to "receive and evaluate." ERDA

would also be required to conduct a detailed

inquiry of offerors with respect to possible

conflicts of interest prior to making any

award. Finally, Title IX would require ERDA

to promulgate implementing regulations. '

As you know, I am deeply concerned about

the organisational conflict of interest prob-

lem and have recently urged development of
agency guidelines that would impose clearly
defined duties in this area on Government
contracting personnel. I therefore am In
agreement with the Mune purpose of Title IX,
However, I believe Title IX would unneoeis-
eerily impose administrative burdens and Un-

due delay in ERDAS procurement pro.,
and could, In fact, result in • lessening of
competition. It also may be overly reptile:Mee
'Moe it may not always be in the Govern-

ment's beet interests to revile to award a
contract on the baste of • remota, as oppoeed
to a clear and direct, conflict of interest
I think it would be more appropriate for

statutory language to provide more gener-
ally for both Government officials and thine
who seek contracts with the Government to
take affirmative steps with respect to disclos-
ing and evaluating information bearing on •
potential contractor's conflict of Interest.
In tills connection, / suggest that In place

of Title IX AS it Is currently worded, lan-
guage 'long the following lines be consid-
ered:

The Administrator shall., by regulations
to be promulgated by hlm, require any person
or organisation proposing to enter Into a
contract, agreement or other arrangement

for research, development or evaluation ac-
tivities to provide the Adminietrator prior to
entering into any mich contract, agreement
or arrangement. with ell relevant informa-
tion bearing on whether that person or or-
genization has a possible conflict of inter-
est with Impact to being able to render im-
partial, technically sound, or objective aa-
/Instance or advice in light of other activities
or relation/ships with other organizations. The
Administrator shall not enter into any such

arrangement unless he affirmatively finds, af-

ter evaluating such information and any
other relevant information avallsble to him,
either that (I) there to little or no likelihood
that a conflict of interest would exist, or (2)
that it would otherwise be In the beet inter-

est of the Government to enter Into the

arrangement.**
We trust Me serves the purpose of your

inquiry.
Sincerely yours,

Emu= B. STAATEI,
Comptroller General of the United States.

Thereafter, I wrote on August 10, 1976,

to ERDA about the GAO reply. My let-

ter and enclosure follows:
Wasnmaroir, D.C.,

August 10, 1976
Dr. Rosser C. alt.INANS,
Administrator, Energy Research and Devel.

opment Administration, Washington,
D.C.

Dr. De. Ellarasers: Our Subcommittee Is
quite concerned with the problem of orga-
nizational conflicts of interest. After our
hearings earlier this year, we wrote to ERDA
and the Interior Department concerning
this problem In connection with a Bechtel
Corporation study of slurry pipelines: In
addition, we asked the General Accounting
Office to exandne this problem in oonnecrtion
with another ERDA contract.
Consequently, we believed it appropriate

to ask the GAO to review and comment on
title IX of H.R. 13350, as passed the Senate.
That title is aimed at preventing organiza-
tional conflicts of Interest in connection with
ERDA programs. We provided to the GAO a
copy of a July 22, 1076, letter to Senator
Jackson from ERDA's General Counsel con-
cerning this title no that the GAO would
have ERDA vlews on that Senate amendment
to HR. 13390,
The GAO's reply, dated August 5, 1978, is

enclosed for your review and comment. It
Indicates that the GAO is "In agreement
With the Nolo purpose of Title IX," but sug-
gests an alternative which is aimed at deal-
ing with the problem of contractor disclos-
ing information which would enable ERDA
to determine, whether a proposed procure-
ment Involves a eituation covered in =DAS
regulation. (section 9-1.5407). Such a dis-
closure statement would be subject to 8
U.S.O. 1001, concerning false statements. We
understand that ERDA's current regulations
do not require such • disclosure which ap-
pears to place ERDAS contracting officer at
a disadvantage In trying to make the deter-
mination required by the ERDA regulations.
Unless the proposed contractor volunteers
such information, or unless the ERDA con-
tracting °Seer has Independent knowledge
of It, It I. unlikely that he will know of such
eordlicte prior to contracting. You will recall
that meth • situation occurred In connection
with the Bechtel 'study.
You will recall that on February 5, 1976,

we wrote to ERDA and Interior about the
Bechtel situation and recommended that
both agencies "develop an appropriate dis-
closure regulation." A copy of the letters to
Interior which was also sent to FIRDA is en-
closed for your convenience.
We never received a reply from Interior.

But on March 5, 1976, ERDA's then General
Counsel indicated that "there is merit in
this recommendation," and that It was under
corudderatIon as pert of • Government-wide

effort. We have not heard further about She
status of that effort.
We would appreciate PffIDA reviewing the

GAO's alternetive provision which could be
added to Public Law 93-577 In Conference
on H.R. 13350, and providing to us your com-
ments thereon by August 23, 1970. We would
aim welcome any suggested changes for our
co.ideratIon to the GAO language that
might improve it.
We note you General Counsel's suggestion

In the July letter to Senator Jackson that
legislation on this subject be deferred until
Government-wide procedures are developed,
and that the Office of Federal Procurement
Policy hopee to have • proposed regulation
by September 1, 1e78. This effort is appar-
ently the same one that ERDA referred to in
the March 5, 1978, letter to our Subcommit-
tee mentioned above. We would appreciate
ERDA indicating in Its response the cur-
rent statue of that effort and the timetable
for publication and promulgation of such a
regulation, as well as • brief summary of
what might be included In that regulation
Insofar as disclosure is concerned.

Please provide a copy of your reply to
Chairman Jackion and the GAO.

Sincerely,
Kerr Hecntra,

Chairman, Subcommittee on Energy Re-
search, Development and Demonstra-
tion (Fossil Fuels).

• • Wasumarow, D.C.,
February 5, 1976.

Mr. THOMAR B. KLICPPZ.
Secsetary of the Interior, Interior Builfting,

Washington, D.C.
Dx. Mn. SECIRMIT: Our Subcommittee

has been examining the procedures used by
the Office of Coal Research, now a part of the
Energy Research and Development Adminis-
tration, in letting • study contract for over
11400,000 on May 29, 1974, to the Bechtel Cor-
poration of San Francisco, California. As you

. probably know, there has been a great deal
of critical public comment of EWA*s han-
dling of this contract. When the contract was
executed. the OCR was an agency within the
Interior Department.
On July 27, 1973, Bechtel submitted to the

then Director of the OCR, Dr. George R. MIL
an unsolicited proposal "for a transportation

• study directed to developing an efficient
meatus of evaluating the cost-effectiveness of
various methods of delivering clean energy
from coal to demand centers... The proposal
was estimated to cost the Government $369.-
085. Prior to this submission, we understand
that an OCR official, Mr. A. Howard Smith,
visited Bechtel and, among other things, dis-
cussed the proposal with Bechtel officials. On
May 29, 1974, the contract for the study was

'signed by Bechtel and the OCR. The contract
cost had risen to $413.205.
One day prior to submitting the 1973 pro-

posal to the OCR, Bechtel Incorporated • sub-.
skilary, the Energy Transportation Systems,
Inc. (ETSI), to build • coal slurry pipeline
from Wyoming to Aiken...
, At recent Senate hearings on the OCR pro-
posal, Mr. Smith testified as follows:
"To the beet of my recollection, I do not

remember learning about the existence or
function of STIR during 1974. However, cer-
tain records Indicate I attended a briefing ou
the proposed =SI pipeline from Wyoming to
Arkansas prior to the award of the Bechtel
contract. Although I do have • recollection
of attending this meeting, I only recall that a
pipeline from Wyoming to Arkansas was dis-
cussed In which Bechtel had an Interest. I
do not recall the name EMI. Furthermore, I
do not remember that any Bechtel research
people who I knew to be associated with the
computer model proposal were present at
that meeting. I here reviewed the attendance
list of the meeting and do not recognise any
of the Bechtel representatives who were pres-
ent. In any event, It would not have occurred

•
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to me to consider the pipeline effort being
discussed to be in conflict with the computer
model..
As $ matter of fact, our Investigation in-

dicates that this "briefing" took place on May
23, 1974 in the Secretary's Conference Room
in your Depnrtment On May 21, 1974, the
1)Irector of Interior's Office of Environmental
Project Review sent a memorandum to 16
Interior offices and agencies. including the
Director of the ()Mee of Coal Research That
memorandum was entitled. "Briefing on a
1030 Mile Coal Slurry Pipeline Project by
Energy Transportations Systems Incorporated
Wyoming to Arkanme)."
Your Depiatment's files Indicate that Mr.

South attended this briefing on behalf of
the Director of the OCR. They also indicate
that several Bechtel ofliclals were present.
including Mr. 1C. J. Wasp, who is Identified on
pages 3-4 of the Bechtel unsolicited study
proposal of July, 1973. as one of the principal
project personnel and who has been a Vloo
President of ETSI since It was formed in 1073.
It is clear from the above information that

at least one "set prior to executing the con-
tract on May 29, 1074, the OCR knew or
should have known that a subsidiary of Bech-
tel (ETSI) was planning to build a coal slurry
pipeline crossing "public lands and Indian
lands." Mr. Smith testified that it did not
occur to him that there may have been •
"conflict." Although it is quite possible that
be and the OCR did not consider the two
matters as related, we are concerned that
your Department, and apparently ERDA. does
not require proposed Government contra.-
tors to disclose at the time they submit pro-
posals and prior to actual contracting what,
if any, possible conflicts with their pending
proposal may exist.
We think that such a disclosure require-

bent is essential in order for the Government
to determine whether or not a conflict exists.
Once dleclosed, the Government could still
execute-a proposal, with appropriate safe-
guards, or turn it down.
We urge that your Department develop an

appropriate disclosure regulation, as soon as
possible. If you believe this recommendation
is not practicable or reasonable, please so ad-
vise us, setting forth your reasons.
We are sending a copy of this letter to

ERDA with the recommendation that ERDA
develop such a regulation also.

Sincerely.
Ken Hectstre.

\ Chairman, Subcommittee on Energy Re-
search, Development and Demonstra-
tion (Fossil Fuels).

ERDA was not. as 'one can imagine,
enthusiastic about the GAO Proposal.
ERDA continued to maintain that it
should not be singled out. ERDA con-
tended that this is a govemmentwide
problem. Thus, we need a general legis-
lative solution which, of course, would be
beyond the scope of MR. 13350.
However. Senator AlltrUitlYZ and my-

self continued to believe that legislation
for ERDA on this subject is essential.
We worked with the help of our staff on
Improving the GAO language. This was
done and it was offered to the conferees
who unanimously accepted our revised
version of the basic GAO language.
The conferees agreed, as their repeat

succinctly states, that "there is no sound
reason to defer "this legislative solution"
until an all-encompassing bill is en-
acted." I fear that if Congress did wait,
several Congresses will pass. Indeed, we
are, in this legislation, anticipating a
problem, rather than reacting to a dis-
aster.
The new provision in title VI of the

„bill Is added to Public Law 93-577. It re-

quires that ERDA issue regulations
within the next 6 months implementing
this section. These regulations must un-
dergo public scrutiny before they are
finalized--ERDA should not use the con-
tract exemptions from public participa-
tion of 5 U.S.C. 553. In.this regard, I in-
sert the following letter to ERDA on this
matter of public participation. I have
not yet received a reply. My letter
follows: •

Wssolizsorox, D.C..
August 6,1970.

DT. ROBERT C. SEA MANS,
Administrator, Energy Research and Devel-

opment Administration, • Washington,

Dena DR. SEAMANS: On July 23, 1978, your
agency published a regulation "expanding
and clarifying the policies and procedures
concerning the receipt, evaluation, accept-
ance, or rejection of 'Unsolicited Proposals' ".
and provided that the regulation shall be ef-
fective on the same date it was published
(41 P.R. 20330-30334). No opportunity was
given by ERDA for public comment thereon
prior to adoption, although the regulation
states public comments received "on or be-
fore September 21, 1978 will be considered
in determining whether revision of this
regulation may be advisable." The regu-
lation is silent on whether or not the public
will be Informed of ERDA's'decision, should
ERDA decide that such revision. after this
comment period, is not "advisable." In any
event, these substantial changes in the regu-
lation are effective until after the comment
period and the ERDA decision.
In • July 21, 1978 letter to the Senate

Committee on Interior and Insular Affaira,
ERDA's General Counsel, Mr. James Wilder-
otter, commented on title IX of H.R. 13350—
the ERDA authorisation bill for FY 1977—
which was added to that bill by Senator
Abourcek on the Senate Floor on June 25,
1976. The title is aimed at the problem of
organhational conflicts of interest which, as
you know, are of concern to this Subcommit-
tee. In his letter, Mr. Wilderotter said:
"We are also strongly opposed to•that part

of Title IX of H.R. 13350 which would require
the solicitation and evaluation of public
comments on a 'written notice' of potential
organization contlIcts of all prospective con-
tractors prior to the making of any eontract
or other arrangement. This provision would,
as a practical matter, impose upon ERDA
(but not other major procurement agencies
such as DOD or NASA) the rule-making re-
quirements of the Administrative Procedure
Act 15 U.S.C. 6091. et seq.). However, that
law, which generally requires publication of
proposed rules and the opportunity for the
public, to participate in the rule-making
process, expressly exempts "any matter re-
lating to agency management or personnel
or to public property, loans, grants, benefits,
or eontracte. (5 U.S.C. 1551(a)(2): see Atty.
Gem. Manual on APA. 1947, p. 27; see also
Summary of the Report of the Commission
on Government Procurement. 1972. p. 14).
"While the views of Interested parties may

be (and, in fact, are) solicited in the formu-
lation and development of procurement regu-
lations (0000P Summary, supra. p. 15), it
would be extremely burdensome and time
consuming for an agency to solicit public
views on individual procurement actions
whether for organizational conflict purposes
dr otherwise. The unavoidable delay of such
a requirement would undoubtedly frustrate
implementation of ERDA's mandate."
Without commenting on title IX of MR.

13350, we note that ERDA is relying on the
above-cited exemption In 5 U.S.C. 563 to
avoid publishing lie procurement and other
regulations as proposed rules for public
comment prior to their final promulgation.
The ERDA interpretation Is • clear limitation
on public participation. The Administrative

Conference of the United States has recom-
mended that Federal agencies not utilize Dile
exemption. After that recommendation, the
House Conunittee on Government Operations
wrote to all Federal agencies and urged them
to adapt the Conference's recemmendation
administratively. One of the agencies that
agreed to do so is the Interior Department,
as shown in the enclosed notice of May 4.
1971 (36 P.R. 8336). We believe the Atotnic
Energy Commission also told the House Com-
mittee that It would agree to follow that
policy.
The policy Is applicable to "all offices end

bureaus" at Interior. including those that
were transferred to ERDA pursuant to the
Energy Reorganization Act of 1974. Thua.rour
Subcommittee is now concerned to find that
ERDA appears to have disregarded that pol-
icy and, instead, Is following a policy that
clearly is out of date, contrary to the recom-
mendation of the Administrative Confer-
ence, and can severely limit public partici-
pation in rule-making.
We urge that ERDA reconsider this action

and promptly adopt the policy followed by
Interior for more than five years without
any perceptible delay or frustration in the
"mandate" of Its constituent agencies.

Sincerely,
Rex Hamm..

Chairman, Subcommittee on Energy Re-
search. Development and Demonstra-
tion (Fossil Fuels).

The provision requires that potential
ERDA contractors provide to ERDA a
report of "all relevant information"
bearing on possible Conflict of interests.
Such information reports ore subject to
5 U.S.C. 1001. It uses two tests specified
in the new section. The contract may not
be executed if that data or other avail-
able data reveals a conflict, unless ERDA
"affirmatively finds" that there is little
or no likelihood of a conflict or that it
has been avoided through appropriate
and effective contract provisions. How-
ever, if a conflict exists and cannot be
avoided, ERDA may still contract if it
determines that it is in the best inter-
ests of the United States to do no and
appropriate and effective contract pro-
visions are included to mitigate the con-
flict to the greatest extent possible. This
latter determination should not be made

The new section also applies to sub-
contractors—other than supply subcon-
tractors and subcontractors of $10,000
or less.
This new provision is sound and should

not be burdensome to contractors. It is
a model that should be made applicable
to other Government contractors.
I want to express my appreciation to

Senator A9017111MIC and his staff in devel-
oping this public interest provision,

Mr. TEAGUE. Mr. Speaker, I move the
Previous question on the conference re-
Port.
The previous question was ordered.
The SPEAKER. The question is on the

conference report.
The conference report was agreed to.
A motion to reconsider was laid on the

table.
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EXHIBIT 18: SENATE CONSIDERATION OF
CONFERENCE REPORT ON H.R. 13350, ERDA
AUTHORIZATION BILL FOR FISCAL 1977

AUTHORIZING APPROPRIATIONS
FOR THE ENERGY RESEARCH
AND DEVELOPMENT ADMINIS-
TRATION—CONFERENCE REPORT

Mr. JACKSON. Mr. President, I sub-
mit a report of the committee of confer-
ence on HR. 13350 and ask for its im-
mediate consideration.
The PRESIDING OFFICER. The re-

port will be stated by title.
The legislative Clerk read as follows:
The committee of conference on the dis-

agreeing vote, of the two HO.ee on the
amendment of the Senate to the bill (H.R.
13350) to authorise appropriations to the
Energy Research and Development Adminis-
tration in accordance with section 281 of
the Atornic.Energy Act of 1954, DA amended,
section 305 of the Energy Reorganization
Act of 1974, and section 18 of the Federal
Nonnuclear Energy Research and Develop-
ment Act of 1974, and for other purposes,
having met, after full and free conference,
have agreed to recommend and do recom-
mend to their reapective Houses this report,
signed by • majority of the conferees.

The PRESIDING OFFICER. Is there
objection? .
(The conference report is printed in
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the RECORD of the House of Representa-
tives.)
Mr. GRAVEL. Mr. President, I iisk that

the clerk read the entire document.
Several Senators addressed the Chair.
Mr. GRAVEL. I believe I am entitled

as a Senator to ask that it be read.
Mr. ROBERT C. BYRD. The Senator

is entitled to that, but would he with-
hold? Will he withhold that request,
please?
Mr. GRAVEL. I choose not to withhold.
Mr. ROBERT C. BYRD. He can still

demand it if he withholds.
Mr. GRAVEL. All right. I withhold as

a courtesy to the acting majority leader.
Mr. ROBERT C. BYRD. I thank the

Senator.
My I ask how lengthy is this request?
The PRESIDING OFFICER. Between

150 and 200 pages. -
Mr. ROBERT C. BYRD. Mr. President,

may I say this: If the Senator demands
the reading of this report, and he Is
entitled to do this within his right, not
even a motion to adjourn will interrupt
the reading of that report. •
Mr. GRAVEL. The Senator is correct.
Mr. ROBERT C. BYRD. It can only be

interrupted by unanimous consent, and
so before the Senator makes his de-
mand and gets us started down that mad.
I wonder if he would allow me, without
his losing his light to do this, to suggest
a brief quorum.
Mr. GRAVEL. Without losing my

right, I am happy to have a brief quorum.
Mr. ROBERT C. BYRD. I suggest the

absence of a quorum.
The PRESIDING OFFICER. Without

the Senator losing his right, the clerk will
call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that the order
for the quorum call be rescinded.
The PRESIDING OFFICER. Without

objection, it is so ordered.
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that the Sen-
ator from Alaska be protected in his right
to demand the reading but that he not,
and I plead with him, not to do it for
the moment, and let the Senator from
Washington proceed.
Mr. GRAVEL. lam happy to.
Mr. JACKSON. Mr. President, I cer-

tainly do not understand this kind of a
move after a year's effort on the'part of
the House and Senate committees to get
a bill that will place some guidelines on
ERDA.

, What the Senator from Alaska will do
is give ERDA a blank check. They can
do what they want within the appropri-
ation areas. They can ignore the restric-
tions in this pending measure that will
apply in the weapons area, the peaceful
atom, and of course, in the nonnuclear
area.
I say to my colleagues—so that they

will understand what happened to
them—there are a lot of projects that
will not be undertaken because those
projects that have been designated In
this bill will now be at the whim of
ERDA. I think everyone here should un-
derstand that. •

1
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The report that is before us is a unan-
imous report, and It is regrettable that
the Senator would undertake this kind
or move at a late hour. There is no ap-
parent rational reason for it. I know the
real reason.
Mr. GRAVEL. I know the reason.
Mr. JACKSON. You want to be on the

Atomic Energy Committee.
Mr. GRAVEL. That is right. I was pre-

pared to make a deal with you.
Mr. JACKSON. Imagine, a Senator of

the United States. I ant one who will not
be blackmailed, I will tell you right now.
This is a question of honor and decency.
Imagine coming to me and saying he

will let the ERDA conference report be
adopted in consideration of my helping
him get on the Joint Atomic Energy
Committee. That is a fact.
Mr. LONG. Mr. President, ',move that

we invoke the rule.
Mr. ROBERT C. BYRD. Could we

Proceed?
Mr. LONG. The rule is that a Senator

should not say anything derogatory
about another Senator.
Mr. ROBERT C. BYRD. Will the Sen-

ator withdraw it?
Mr. JACKSON. I will withdraw it, but

now the Senate knows.
Mr. ROBERT C. BYRD. Does the Sen-

ator withdraw it?
Mr. JACKSON. Yes, I withdraw it.
Mr. GRAVEL. Mr. President, I feel

very deeply about our nuclear situation
in this country. I have tried for 8 years
to get on what is considered a minor
conunittee, and I have kept my silence,
knowing full well that there was a con-
stant effort, planned by certain elements
of the leadership, to keep me from that
committee, which should have been a
normal thing in a normal seniority proc-
ess, for the very simple reason that I was
not part of the establishment with re-
spect to the nuclear situation.
I would have hoped that we would

have had the wisdom to say that it is
not a bad idea to have somebody on the
committee who is critical of it. But the
joint committee has been all one way. So
I fought for 8 years, starting with legis-

- lation that was considered radical and
- kooky but. which is now conventional
• wisdom.

Now there are going to be two open-
logs on that committee. I have already
written letters to the steering commit-
tee. I do not know what forces are going
to get together to say Chum cannot be
on that committee because he is not real-
ly trustworthy when it comes to the
nuclear establishment.
Let me just say there is nothing I feel

' more deeply about than the nuclear arms
face and the insanity that motivates this
country.
This is the first opportunity I have

had, like any other Senator, to stand up
here and object—object on a personal
privilege situation because of the late
hour and say that I am fed up with some
of the things we are doing.
I am doing no more than Senator

Down, did or • whole host of Senators
did here and on the other side—no more
and no lees. That may anger • my col-

-league, My colleague is on the steering

committee, and he can vent his anger
by trying to keep me off. But I serve no-
tice that I will plead with every mem-
ber of the steering committee to try to
get him to say that I can be a critic—I
hope a rational critic. But the only thing
I am doing here today is to make that
point so that we can begin to look at
the situation in this legislation involv-
ing the nuclear arms race, which is ap-
palling and abysmal. and I will use my
rights to exercise that now.

iti,s_the ither_n_withdrawn? 
Mr. ROBERT C. BYRD. Yes.

AllOUREZK BAN ON CONFLICTS OF
INTEREST IN ERDA AUTHORIZA-
TION BILL

Mr. ABOUREZK. Mr. President, I am
gratified that the conference on the
ERDA authorization bill, H.R. 13350, has
accepted my proposal on organizational
conflict of interest. It is now title V I of
this bill. I offered this provision as an
amendment during the Senate debate,
122 Coriceessrssr, Staccato 810595-10596—
June 25, 1976. When I introduced the
amendment for printing, I described it
and introduced materials for the Record
explaining how It was developed, 122
COOPORISSIONAL RICORD 810479-10490—
June 24, 1976.
Prior to conference the Comptroller

General proposed alternative language
to my amendment. The Comptroller's let-
ter of August 5 appears at the end of my
statement. As a result of negotiations
among myself, House Members, and
ERDA, the Comptroller General's propos-
al was modified to include features of
my initial proposal. The result is accept-
able to me and to ERDA.

am Particularly gratified at the adop-
tion of this title because it is the first
statute on the subject of organizational
conflict of interest. It results directly
from 3 days of hearings which I chaired
In the Energy Research and Water Re-
sources Subcommittee last winter en-
titled "Organizational Conflict, of In-
terest in Government Contracting."
The hearings revealed that there is

presently no Federal statute whatsoever
concerning organizational conflict of in-
terest in Government contracting. Simi-
larly, neither the General Service Admin-
isteation nor the Office of Management
and Budget has issued any regulations
or guidelines in this area. A number of
agencies, including ERDA, have taken
the initiative to issue regulations on or-
ganizational conflict of interest which—
by these agencies' own admissions—are
inadequate. The inadequacy of these reg-
ulations was demonstrated in the sub-
committee hearings last winter and was
confirmed in a Comptroller General
opinion. The subcommittee's hearings
were the first held on this subject in the
Congress in 12 years.
As a concept, conflict of interest is in-

tuitive. The Bible warns simply:
No man can serve two masters; for either

he will hate the one and love the other. or
else he will hold to the one and despise the
other.

"Organizational" conflict is distin-
guished from "personal" conflict in that

October 1,1971f
It applies the same conflict standards to
organizations which apply to individuals.
In the early 1960's expenditures by the

Federal Government for research and
development grew dramatically. This
growth forced the Government to review
its policies with respect to this research.
In 1962. a Presidential commission rec-
ommended that Federal agencies adopt
codes of conduct to bar a firm from hold-
ing one contract in which It advised the
Government on what type of hardware
the Government should purchase and
then turning around and bidding on a
subsequent contract to sell the Govern-
ment that same hardware. During this
time there had been congressional hear-
ings on a Ramo-Wooldridge contract by
the Defense Department which involved
precisely this classic conflict of interest.
The direction of all Federal regulations
on organizational conflict of interest
promulgated since this time has been
heavily influenced by this limited class
of conflicts of interest.
As the Senate examines this issue. I

would like to emphasize one point. Con-
flict of interest is measured by an objec-
tive standard. One need not find actual
bias or corruption in order to establish
that a conflict of interest exists. As the
Supreme Court said in the Mississippi
Valley case:
An impalement of Impartial judgment can

occur in even the most well-meaning men
when their personal economic Interests are
affected by the business they transact on
behalf of the government.

For this reason the Supreme Court
concluded that the conflict of interest
laws attempt to prevent honest Govern-
ment agents from succumbing to tempta-
tion by making it illegal for them to enter
into relationships which are fraught with
temptation. As applied to Government
research this means that the Govern-
ment should not contract with organiza-
tions to conduct research on subjects
where the organization is tempted to bias
the results of the research to benefit the
. organizations' financial interests.

Let me briefly summarize the results of
'the subcommittee's hearings on this sub-

ject- In 1974, Bechtel Corp. contracted
with ERDA to study the economics of
coal transportation.
Bechtel initiated the contract pro-

posal, and it was awarded without com-
petitive bidding. After formulating a
computer model of coal transportation as
a part of its contracted study, Bechtel
utilized the computer model in part to
compare the economics of transporting
coal from Wyoming to Arkansas by unit
train and by the coal sldrry pipeline
Energy Transportation Systems. Inc.,
hopes to build. However, it turns out
Bechtel has a 40 percent interest In
ETSI. This comparison between ETSI's
project and unit trains occurred during
phase II of the project when a test case
was selected to validate the computer
model created during phase I. At the
hearing I submitted for the record the
actual computer printouts of this test
case computer run which contains the.
model's "preferred solution" for trans-.
porting coal from Wyoming to Arkansas,'
which concludes, predictably, that =We
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coal slurry pipeline is a cheaper way to
transport this coal than unit trains.

In addition to discussing the relation-

ship between the Bechtel study and the

ETSI proposal, witnesses at the hearing

disclosed the following facts: First, Mr.

Thomas Aude, of Bechtel, had eight bill-

able hours working on those parts of the

ERDA contract which relate to coal
slurry pipelines at the same time he
worked for ETSI: second, at the same

time Bechtel's Scientific Development
Operation and Pipeline and Production
Services Division were performing the
ERDA contract, these same Bechtel divi-
sions were performing a contract which
Bechtel had concluded with ETSI to
evaluate its pipeline proposal; and, third,
Bechtel personnel working on the ERDA
contract demonstrated their interest in
informing ETSI of the nature of the
ERDA study by formally Inviting ETSI
to a briefing on the study.
On the basis of these facts and others

In the record, I have concluded that the
Bechtel's ERDA contract involved a con-
flict of interest due to its relationship to
ETSI's pipeline proposal. The Comp-
troller General concluded that the ac-
tions of Bechtel and the Government
were at least "somewhat questionable."

This type of conflict of interest is en-
demic in Government contracting. Ex-
ample after example of such conflicts
are described in "The Shadow Govern-
ment," a recent book by Daniel Gutt-
man. It is time that the Congress focused.
on this problem.
This amendment to the ERDA authori-

zation bill is a modest beginning but
would substantially improve current poli-
cies in this field. Because there is pres-
ently no statement of congressional pol-
icy hi the field, this ERDA amendment
will serve as a prototype for future efforts
by Congress to prevent organizational
conflicts of interest.
The ERDA amendment's definition of

organizational conflict of interest is
taken verbatim from present ERDA reg-
ulations. It would bar the award of con-
tracts to organizations which may be un-
able to render impartial, technically
sound, or objective assistance or advice
due to its other activities or its relation-
ships with other organizations or would
be given an unfair competitive advan-
tage. This is meant to be a broad dele-
gation of authority to ERDA. A narrower
definition of conflict of Interest might
unduly restrict the agency.
However, this broad definition will be

aPhlicabile to a wider range of contracts
than vials the practice at ERDA prior to
the hearings because, first, It applies to
both advertised and negotiated contracts
and second. a conflict is defined as aris-
ing with the presence of either bias or
unfair competitive advantage.
Since the hearings, ERDA has agreed

that its, regulations should be interpreted
as con tent with these two points. The
statut makes it clear that the conflict of
intere4 standard applies to sole source
as we as competitive contracts. The
stand d applies whether or not a con-
tract 4risea from an unsolicited Proposal.
Thq one change in existing law is that

this statute requires—for the first time—
disclosure by the contract applicant of
potential conflicts of interest. Incredibly.
ERDA presently requires no disclosure
by a contract applicant of a conflict of
interest, even if the applicant is fully
aware of the conflict. A simple certifica-
tion by a contract applicant that no con-
flict exists will not suffice under this title.
Some combination of certifications and
disclosure of information would suffice as
long as all information bearing on a con-
flict must be provided.
On the basis of this information, other

information available to ERDA, and in-
quires made by ERDA, ERDA must then
make an affirmative finding on whether
or not a conflict of interest exists. ERDA
should not disregard information made
available by competitors, indeed, com-
petitors may often be aware of pertinent
information regarding the existence of a •
conflict.
This information could not be dis-

closed to the public except pursuant to a
Freedom of Information Act request.
That act explicitly exempts "trade
secrets or privileged • commercial or fi-
nancial information."

Adoption.of this title will complement
the ongoing efforts of the General Serv-
ices Administration to adopt its first reg-
ulations on organizational conflict of in-
terest. I hope it will also lead to placing
a similar provision in the omnibus bills
to reform the Government procurement
Process, which Senator Chrtes will be
considering next year.
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October 7, 1976

The Honorable Elrer B. Staats
Corptroller General of the
United States

U.S. General Accounting Office
Washington, D.C. 20548

Dear Mt. Staats:
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Thank you for your September 30, 1976 letter (B-178205) concerning
the Organizational Conflict of Interest provision of H. R. 13350. It was
quite helpful. We ride it available to ERDA.

I. The new FRDA disclosure provision for RFP's and conflicts of
interest clause are also quite helpful. We are concerned, however, that
they may be challenged. Thus, we would like to know the statutory basis
for them. In short, we want to know if they have teeth. Also, we would
like to know under what circumstances the disclosure clause will not be
used by ERDA. We also would like to know how and in what manner ERDA
will evaluate each disclosure report. :In a February 20, 1976, letter
to Senator Pbourezk, ERDA's General Cbunsel posed some Obstacles to a
thorough evaluation and indicated that such an evaluation may "add sub-
stantially to the overall time fr.m: for the procurement process . . .
with an attendant unavoidable delay, which may well not be in the
Government's best interest under same circumstances." It is difficult
to imagine when this would be the case. Additionally, we would like to
know if ERDA informs respondents that their report or statement is
subject to 13 U.S.C. 1001. Perhaps it would be useful for the G50=to
review the responses to the August 23 REP where ERDA first used this
disclosure requirement, as well as ERDA's handling of the responses.

II. As you know, the House-Senate conferees adopted a revised
version of the Senate Oreanizational Cbnfiict of Interest Friendment
(see H. Rept. 94-1718, September 29, 1976, title VI, pp. 18-19). The
conference report on H.R. 13350 passed the House, but not the Senate.
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The Honorable Elmer B. Staats October 7, 1976

Page Two

We anticipate that this provision will again be considered early
in the 95th Congress. Thus, we would appreciate the GAO reviewing title
VT and providing comments thereon to Congressman Ottinger, Senator
Abcurezk, and myself by the end of November.

We understand that same at ERDA and in industry are concerned about
the "affirmative" finding of section 19(b) in title VI. They are re-
portedly concerned that this will trigger judicial review under the
Administrative Procedure Act and thus delay the program. Co the other
hand, it appears that ERDA must be required to do something once ERDA
obtains the data. Indeed, it appeArs that ERDA must make some deter-
minations under its new disclosure clause and under current regulations.
Under current procurement regulations, could those determinations be
challenged in court, or to the GAO, or both? We would appreciate your
views on this.

Sincerely,

KEN HECHIER
Member of Congress

1----- . Fo;ATE..rd .fcr Divisicnal Conroi fo:

6.V..
r.j7v to:vm r For 2Cihn
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EXHIBIT 20: LETTER FROM DEPUTY COMPTROLLER GENERAL
TO REPRESENTATIVE KEN HECHLER

COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. MIMS

B-178205 .98

DEC 2 2 1976
The Honorable Ken Hechler
House of Representatives

Dear Mr. Hechler:

This is in response to your letter dated October 7, 1976,
concerning the practices of the Energy Research and Development
Administration (ERDA) with respect to the avoidance of organiza-
tional conflicts of interest.

Specifically, you asked for our views and ERDA's position
on several questions regarding a new "Disclosure of Interest"
clause which ERDA uses in certain solicitations, as well as our
comments on Title VI, "Organizational Conflicts", of H.R. 94-1718.
Our letter to you dated September 30, 1976, contained a copy of
the "Disclosure of Interest" provision. ERDA's position on these
matters was furnished to us by a letter dated November 30, 1976,
from the General Counsel of ERDA. The questions raised.and the
responses are given below:

1. The statutory basis for ERDA's new "Disclosure of
Interest" provisions.

The Energy Reorganization Act of 1974, 42 U.S.C. 5801 et
seq. (1970), provides that the Administrator of ERDA is "author-
ized to prescribe such policies, standards, criteria, procedures,
rules and regulations as he may deem to be necessary or appropriate
to perf>rm functions now or hereafter vested in him." 42 U.S.C.
5815(a) (1970). This authorization to prescribe rules and regula-
tions appears sufficiently broad to include authority to promulgate
organizational conflict of interest provisions for use in ERDA
procurements.

2. The circumstances where ERDA would not use the organiza-
tional conflict of interest provisions.

ERDA's position on the use of the organizational conflict of
interest provisions is as follows:
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"It is contemplated that both the 'Conflicts of
Interest' and 'Disclosure of Interest' clauses
will be used in all procurements for technical
and management support. The 'Conflicts of Inter-
est' clause, modified to suit the circumstances,
might also be inserted in RD&D contracts when
appropriate.

"The clauses probably would not be used in acqui-
sition of hardware or standard commercial items.
They would not necessarily be used in development
and design procurements pursuant to ERDA-PR Sec.
9-1.5407(b); and they probably would not be used
in cases where it is determined that it would be
in the Government's best interest to use the con-
tractor(s), notwithstanding possible conflicts of
interest.

"These contemplated procedures are expressed as
probabilities because we are still in the process
of refining ERDA policy in these areas, testing
the use of the clauses in different circumstances,
and assessing their potential impacts vis-a-vis ,
statutory programmatic objectives."

We concur with ERDA with respect to procurements for hardware
or standard commercial items. Procurement of these supplies is
often made through formal advertisement, with the Government fur-
nishing detailed product specifications and award being made to
the lowest priced responsible bidder. Since the contractor is
called upon only to deliver an end product which is defined in
detail by Government specifications, we see no reason for the use
of the conflict of interest provisions.

With regard to development and design procurements, current
ERDA regulations provide:

"Development contractors generally should not be
prohibited from consideration as a supplier for a
product which they develop and design. In develop-
ment work it is normal to select firms which have
done the most advanced work and which are the most
experienced in the field. It is expected that
these firms will develop and design around their
own prior knowleeh;e. * * * Thn arrangements for
procurement should puovtde 1111 mnxImum tomvatla
Lion courdeston4 wi I.l nnilnlyIng LIMA tminicumentft.

•
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* * * E7ppropriate steps 5hould be taken7 to

insure that the information furnished ERDA under

the design and development contract is available

to other potential bidders, on a timely basis."

While we agree generally with ERDA policy on this subject, we think

that use of the disclosure provision and perhaps a modified version

of the conflict of interest provision would serve a useful purpose

at least with respect to identifying potential unfair competitive

advantage situations. The provisions would not pa se preclude

award of a contract because of conflict of interest or competitive

advantage, but would provide ERDA with information indicating the

existence and extent of a conflict or competitive advantage, which

ERDA should consider in determining whether contract award would be

appropriate. The provisions would also provide information to ERDA

so that specifically tailored restrictive provisions could be

utilized to mitigate any conflict.

Similarly, we think the clauses should be used even where

ERDA has determined to make award notwithstanding a conflict of

interest. We recognize that situations may arise where it would

be advantageous to the Government to make an award in spite of a

conflict of interest, and, as pointed out above, the conflict of

interest provisions do not preclude award despite the existence

of a conflict. However, we believe ERDA should be completely

aware of the extent of a contractor's conflict of interest so that

ERDA may appropriately weigh the contractor's recommendations and

whatever else is provided with the contract, and for that reason

we think the use of the disclosure provisions would be appropriate

regardless of ERDA's intentions regarding award. Even if ERDA is

independently aware of contractor conflict or bias, the informa-

tion available through offeror's affirmative disclosure might well

highlielt the extent of a conflict or provide additional informa-

tion through which bias or conflict might in some way be limited.

In this regard, ERDA's Assistant General Counsel - Procure-

ment has informally advised us that ERDA will endeavor to obtain

from all contractors information bearing on the existence and

extent of any conflict, and thereafter restrict the conflict to

the maximum extent possible. He further advised that the state-

ment in ERDA's report that the provisions "probably would not be

used" in some instances was intended to mean only that clauses
prepared to suit the particular needs of individual cases will be
used instead of these standard clauses.

Thu hiii,1110. m411110.1 whIsh AIWA will wiemilimim IIM
/raw:MAL/0H to bu provided by offeror.
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According to ERDA:

"It cannot be said at the moment with any pre-

cision or confidence what will be the 'specific
manner in which ERDA will evaluate the informa-
tion to be provided by offerors.' Cases where
the clause have been used thus far are so few
we have not developed sufficient experience to
make advanced judgments. We believe that we are
proceeding in a prudent manner to gain such ex-
perience so that we can establish guidelines for
evaluation, given the sensitivity of the problem
and its potential impact on ERDA's mission."

Informally, ERDA's Assistant General Counsel - Procurement has
reported that an offeror's response to the disclosure requirement
will be evaluated by a source evaluation board, which is the same
group that evaluates the technical and price aspects of proposals.
The board, which is comprised of procurement, financial, techni-
cal, legal and administrative personnel, will determine if an
offeror has an actual, potential or apparent conflict of interest.
To the extent possible, an offeror's conflict of interest will be
curtailed by appropriate limiting provisions in the contract. Gen-
erally, we are told, if a conflict cannot be avoided, award will
not be made. Award will be made notwithstanding a conflict only
if it is determined to be in the best interest of the Government.
ERDA believes this situation will rarely occur, and plans to
develop specific procedures for award selection giving considera-
tion to organizational conflicts of interest and based upon the
experience to be gained in using the new disclosure clause. While
no written procedure for award selection with a focus on conflicts
has yet been made, ERDA is treating the disclosure statement as an
eligibility requirement so that An offeror will not be considered
for award unless the disclosure requirements are satisfied.

4. The likelihood that procurements might be delayed as a
result of the provisions.

ERDA states:

"It seems very probable that some delay will
be encountered in various procurements when
these clauses are used and we believe that
many potential contractors will contest or
refuse their npplicatton, pnrlfrillitrly in
itioAr. Mete I% n ienosithi‘
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when something new is tried, especially when
the change is perceived to potentially
threaten entrance to the marketplace or to
deny ERDA the services of highly regarded com-
panies. The extent of delays probably will be
uneven, and considerably more operating expe-
rience will be required before qualitative
judgments can be made as to the magnitude of
the impact of such measures."

We have no basis to believe that ERDA's procurements would be
unreasonably delayed.

5. Whether RADA specifically informs contractors furnishing
information under its disclosure provisions of the false statement
provisions of 18 U.S.C. I 1001 (1970).

ERDA does not specifically inform offerors that their disclo-
sure statements are subject to 18 U.S.C. A 1001 (1970). In ERDA's
view, it is not necessary "as offerors and bidders are generally
aware of the penalties for furnishing false information."

6. Whether the Administrator's "affirmative" finding under
Section 19(b) of Title VI of H.R. 94-1718 would trigger judicial
review under the Administrative Procedures Act (APA) and thus delay
ERDA's programs and whether GAO would review the finding.

Section 19(b) of Title VI would limit ERDA's contracting to
situations where the Administrator "affirmatively finds" that
there is little likelihood of a conflict of interest or that any
such conflict has been avoided with appropriate contract condi-
tions. However, if the Administrator determines that a conflict
cannot be avoided, he may still contract if he determines that it
is in the best interest of the Government.

ERDA is concerned that a "disappointed prospective contractor
* * * might well obtain judicial review" of Title VI determinations,
with "consequent delay to ERDA's procurement process." ERDA recom-
mends that if Title VI should become law, the law should expressly
exempt the Administrator's findings from APA review or make those
findings "final and conclusive."

The Administrative Procedures Act, 5 U.S.C. I 55/
(1970). grants jurisdiction to the Federal District Courts to review
"agency. actions." However, action, are not judieially reviewable
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under the Act (1) where a statute precludes judicial review or
(2) where "agency action is committed to agency discretion by
law." 5 U.S.C. § 701 (1970). Title VI would not as se preclude
judicial review. However, we think that judicial review under
the Administrative Procedures Act would likely be precluded on
the ground that these agency "findings" are by their nature
discretionary, rather than ministerial.

Moreover, even if judicial review were to occur, we do not
believe that it would impose unreasonable delay on ERDA procure-
ments. Federal procurements are currently reviewable by the
District Courts. See Scanwell Laboratories v. Shaffer, 424 F. 2d
859 (D.C. Cir. 19777 Merriam v. Kt_z_izi.g., 476 F.-171713 (3rd. Cit.
1973). We do not believe that challenges to conflict of interest
provisions would add significantly to whatever delay is currently
engendered by judicial review of procurement actions. In this
regard, we point out that under current standards, before a court
will enjoin the award of a contract, the complaining party would
have to demonstrate the likelihood of success on the merits and
that the public interest will not be significantly harmed by
issuance of the injunction. See, e.g., Virginia Petroleum Jobbers
Association v. Federal Power Commission, 259 F. 2d 921 (D.C. Cit.
1958); General Electric Company v. Seamans, 340 F. Supp: 636 (D.C.
D.C. 1972). This is a considerable burden.

GAO would likely review these "affirmative findings" in the
context of a bid protest. However, our review probably would be
undertaken with the view that the administrative determination is
entitled to great weight, and we probably would not question such
determination unless it was clearly shown to be arbitrary, unrea-
sonable or without a substantial basis in fact. We point out,
however, that if Title VI were to provide that the Administrator's
finding u were "final and concluslve," GAO review would be precluded.

7. Our comments on Title VI.

The provisions of Title VI seem consistent with the intended
purpose of avoiding organizational conflicts of interest to the
maximum practicable extent without unreasonably delaying the pro-
curement process. We believe its enactment would serve a useful
purpose.
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As you requested, we are today sending copies of this letter
and our letter to you dated September 30, 1976, to Senator Abouresk
and Congressman Ottinger.

Sincerely yours,

B.F.KELLIR

:Deputy, Comptroller General
of the United States
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COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE
WASHINGTON, D.C. 20515

February 2, 1977

Mr. Robert W. Fri
Acting Administrator
Energy Research and Development
Administration
20 Massachusetts Avenue, N. W.
Washington, D. C. 20545

Dear Mr. Fri:

In a recent letter (B-178205.98) to Representative Ken
Hechler and ourselves, the General Accounting Office expressed
support for your Agency's "Disclosure of Interest" provision
and indicated several areas where your Agency has agreed to
expand its use. The GAO letter also expresses support for
the Organization Conflict of Interest clause included in the
House-passed conference report (H. Rept. 94-1718) authorizing
appropriations for ERDA in FY 1977. Specifically, the letter
addresses several matters of concern expressed by ERDA of-
ficials about the provision and concludes that such concerns
are not well-founded. Most importantly, the GAO believes
enactment of this provision "would serve a useful purpose".

A copy of the GAO letter is enclosed. We request that
you review it and provide your comments thereon to us by
Thursday, February 17, 1977.

We share the GAO's belief that this statutory provision
will be "useful" in addressing an evergrowing and serious
problem of organizational conflicts of interest. Indeed, we
believe the scope of this provision should be clarified during
forthcoming Congressional consideration to insure that it applies
to all ERDA programs, including the nuclear program. This
provision will provide a firm statutory basis for ERDA to take
effective action to prevent or mitigate potentially troublesome
conflict of interest situations. In our view, the provision
is consistent with President Carter's goals in this area.
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Mr. Robert W. Fri
Page Two
February 2, 1977

The GAO comments concerning ERDA's Disclosure of Interest

clause are also helpful. We request that you keep us advised

on a quarterly basis about the actions taken by ERDA to imple-

ment this clause, in accordance with the GAO comments.

With best regards,

Sincerely,

(

•

(2 V k. r, -

John D. Dingell, Chairman
Subcommittee on Enei-gy and Power

House Committee on Interstate and

Foreign Commerce

Enclosure

12 (-h4 , (49%4-,

Richard L. Otting6r, Member
Subcommittee on Energy and
Power
House Committee on fnterstate
and Foreign Commerce

/lames Abourezehate Committee 
0 

Interior
and Insular Affairs



EXHIBIT 22: LETTER FROM ROBERT FIR, ACTING ERDA
ADMINISTRATOR TO SENATOR JAMES ABOUREZK

UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION
WASHINGTON, D.C. 20545

MAR 8 Ign

Honorable James Abourezk
Committee on Energy and
National Resources

U. S. Senate

Dear Senator Abourezk:

This is to acknowledge receipt of your letter dated February 2, 1977,
with an attached letter from GAO to Congressman Ken Hechler dated
December 22, 1976, requesting ERDA's comments thereon. The referenced
GAO letter comments on ERDA's response to six questions on organizational
conflicts of interest previously submitted to us by GAO on November 1,
1976, as well as an informal conversation with our procurement counsel.

In the brief period which has elapsed since the discussions with GAO,
we have been using both a Disclosure of Interest provision and Conflict
of Interest clause in limited situations. Definitization of ERDA
policy in the overall application of these types of provisions is still
in process. Experience to date indicates there is a need for further
evaluation and modification of our policy regarding organizational
conflicts of interest. We do, however, appreciate your continuing
concern and foresee that in the not too distant future we will be in a
position to make substantive policy choices and provide the comments
requested in your letter of February 2, 1977.

I am confident that we will be able to define policies and procedures
that will both protect the public interest and avoid the flood of
paperwork and attendant delays that would accompany a sweeping approach.
I will respond further in this regard.

Sincerely,

Robert W. Fri
Acting Administrator

c•-

1/4
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**RUCTION BY SENATOR HENRY JACKSON OF S. 36,

...'11-ATOTIA1.444C41114V

eloquently for "simple Justice" in hie ac-
ceptance speech at the Democratic conven-
tion. should bear that is mind when Ms turn
comes to name sorneons to the Court.

By Mr. JACKSON:
S. 36. A bill to authorize appropria-

tions to the Energy Rmearch and Devel-
opment Administration 4in accordance
with section 261 Of the Atomic Energy
Act of 1954, as amended, section 305 of
the Energy Reorganization Act of 1974,
and section 16 of the Federal Nonnu-
clear Energy Research and Development
Act of 1974, and for other purposes; and
B. 37. A bill to amend the Federal

Nonnuclear Energy Research and De-
velopment Act of 1974 (42 U.S.C. 5906t,
and for other purposes: to the'Commit-
tee on Interior and Insular Affairs.

ERDA Airflt0117.ATIONV I.LSCAL TZAR 1.77 \

Mr. JACKSON. Mr. President, I intro-
duce for appropriate reference two bills
which will provide the Energy Research
and Development Administration with
authority to spend appropriations for
fiscal year 1977, to request and to issue
certain loan guarantees, and for other
Purposes.
Under normal circumstances, EFtDA's

operations are governed by annual au-
thorizing legislation pursuant to which
appropriations are enacted. However,
last year, enactment of ERDA's appro-
priations for fiscal year 1977 preceded
final consideration of the authorizing
legislation which, was delayed in the
House of Representatives for several
months. During the Last day of the 94th
Congress, the Senate failed to accept the
conference report to the authorization
act for ERDA, HR. 13350. Inaction on
the conference report left ERDA with-
out authority to utilize funds made avail-
able by congressionally enacted aPPrO-
priation bills.

It became apparent in the closing days
of the 94th congress that the new fiscal
year might start without enactment of
the requisite authorizing legislation. To
avoid such a alteration, Congress added
a provision to the Joint resolution for
continuing appropriations, House Joint
Resolution 1105, Public Law 94-473,
which provided that until March at.
1977. fiscal year 1977 appropriations to
ERDA would be made avaibilii• althea
meeting the requirement for satiotatiag
legislation.
By the enci'bf March, tonal"..ag most

either enact authorizing legislation or
enact legislation minifying the require-
ment for Ituthorizationa: otherwise, a
significant portion of =DAV operation
will have to cease by virtue of the limita-
tion requiring authorizations which have
been placed upon the availability of fis-
cal year 1977 appropriations.
"The langua6 of the two measures
which I introduce today, taken together,
Is Identical to that language relating to
nonnuclear matters which was approved
by the Senate and House conference to
H.R. 13350, and also by the full House of
Representative, when that body ac-
cepted the conference report. However,
lam introduoing two bills instead 6f one,
to the hope of seta:ling anY delay On
those matters which abeolutely require
uthorasation peter tsrldarch 31,1977.

"aiding for sumitfic nonnuelear pee-

grams is contained in one proposal, along
with those matters which were not con-
troversial when originally considered in
the Senate during the last Congress.
The second measure provides ERDA

with authority to utilize loan guarantees
as a financial mechanism to stimulate
the development of various energy tech-
nologies. In addition, this second meas-
ure would authorize a loan guarantee
program for the conversion of municipal
solid waste and other forms of 'biomass
into useful fuels or energy.
The _Senate of the 94th Congress sup-

ported a loan guarantee program on the
different occasions and the bill which I
intrOduced contains the language that
previously received favorable considera-
tion by the Senate. In approving the con-
ference report to H.R. 13350 last year,
the House of Representatives voiCed ap-
proval for the language of this bill au-
thorizing loan guarantees. The House on
prior occasions had considered and de-
feated measures which would have, au-
thorized loan guarantee progearni tgiat
contemplated a much larger Peal
commitment than the program oopliter-
plated by this bill. Because there lias
been a controversy surroundifig loan
guarantees, and in light of the pecaudtir
to enact authorizations for ERDA pro-
grams by the end of March, the Man
guarantee language has been plaeS In-
a separate bill. If the senate Sp chWaso,
It can examine the loan guarantee oho-
visions at greater length Without
jeopardizing the funding authority re-
quired by ERDA tp continue its inegresma
beyond March 31.

I also want to emphasize that neither
of these measures contains authorisation
for exclusively nuclear programs within
ERDA. The status of the Joint Commit-

tee on Atomic Energy is uncertain at that
time. Historically, the JCAE has had leg-
islative Jurisdiction over the nudes/ en-
ergy research and developmenktitsligain
of ERDA. Should another' contortive
gain legislative Jurisdiction cher the nu-
clear programs, the possibility exists that
those portions of ERDAa program deal-
ing with nuclear R.-1, D. could marounter
delays walls now conignillsos bseetnitra-
medlar with that portion of tilt Ma
budget.

Be it enacted byt4Aaste and Rouse of
Representatives of the Ousted States of
Americo in Congress assembled, That the
Pongeew finds that the traditional energy
iburces of this country are being depleted
and We most coneett to ether f95e 01
enprgy. Is addition, it may be
undertake aggressive conservation
to out back on energy consumpflTurrnsd 
eliminate waste and reduce energy Use. In
spite of these effort., Congress finds that
energy consumption in this country will
approximately double in opining- decades.
Therefore, it is essential that the policy of
the Congress be established that every form
of energy be put into use at the earliest pce-
/able moment, consistent with existing, en-
strooM1=1.1 tilare, likat nee* eleeeeide of
energy grogliction be pteeoct on Has me
quickly as possible.
111771.01UTATION OV ILMOV.1.1110N. FOR VTOCA1

1-..11 1.77
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TITLE IV —ORGANIZATIONAL CONFLICTS
0..401. The Federal Nonnuclear Energy

Research and Development Act of 1274 (42
II.E.C. 4401) is amended by adding a new sec-
tion to read as follows:
"Sec. 19. (a) The Administrator shall by

prigulation require any peraan proposing to
enter Into a contract. agreement, or other
arrangement, whether by advertising or nego-
tiation. for the conduct of research. develop-
ment, evaluation activities, or for technical
and management support services to provide
the Administrator, prior to entering Into any
such contract. agreement, or arrangement,
with all relevant Information bearing on
whether that person has a possible conflict
of Interest with respect to (1) being able to
render impartial, technically sound, or oblec-
tire assistance or advice). light of other
activities or relations with other nersons
or (2) being given an unfair competitive
advantage Suet person shall insure. In ac-
cordance with regulations pnblislIed bv the
Administrator, compliance with this section
by any subemtractor of sue: ters-n excent
supply subcontractors: Provided, That this
requirement shall not apply to subcontracts
of 1110,000 or less.
"(b) The Administrator shall not enter

into any such oontract, agreement, or ar-
rangement unless be affirmatively finds, af-
ter evaluating all such Information and any
other relevant Information otherwise &reli-
able to him, either that (1) there Is little or
no likelihood that a conflict of Interest would
exist, or (2) that such conflict has been
avoided after appropriate conditions have
been Included in such contract, agreement.
or arrangement: Provided, That if he de-
termines thnt curb conflict of Interest exists
and that such conflict of interest cannot be
avoided by including appropriate conditions
therein, the Administrator may enter Into
such contract, agreement, or arrimgement,
if he determines that it is In the beet in-
-terests of the Milted States to do so and in-
cludes appropriate condition.% in such con-
tract, agreement, or arrangement to mitigate
finch conflict.

''(C) The Administrator shall publish
ruts fed vow imorlowentstIon, of this sec-
filen, in soeleilesele wI 1-17.Le. us Yen
as peeififir after the dote of eneetasent of,
this section bat in no scent later them Tee
days after such date.'
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EXHIBIT 24: SENATE CONSIDERATION OF
S. 36, ERDA AUTHORIZATION BILL FOR
FISCAL 1977

qeoY RIMMARCH AMID ICIAsvaLor-

M
ROR-

ATIONS, 1977

Mr. ROBERT C. BYRD. Mr. President,
there is one measure on the calendar that
was ready for clearance by unanimous
consent. We found that Mr. HAYAKAWA
had an amendment that he wished to call
up and Mr. JACKSON is her, to handle the
mausurn
I ask unanimous consent that Senate

proceed to the consideration of a. N.
The PRESIDING OFACER. The bill

will be stated by WU.
The legislative clerk read as follow':

A bill (S. 96) to authorise Approvetattoos
to the Energy Research and Development
Administration In acoordanee with on. 261 of
in. Mantis Energy Act at 1064. as amended,
of 1274, and sae. 16 of the Federal Outran°lear
Energy litesearch and Development Act of
sec. 805 of the Energy ReerganisOloa Act
1976, and for other purposes.

The PRESIDING OFFICER. lb there
objection to, the present consideration of
the bill?

There being no objection, the Senate
proceeded to consider the bill. which bed
been reverted from the Coalmines on
Energy and Natural Resources wfth
amendments as follows:
On page 2, in line 22, 'trite nut "9408,752,-

000" and insert "6464342,000".
On page 2, in line 21 strike out "5 hat"

and insert 536le". '
On page 10, in line 19, 'trite out "Interior

and Insular Affairs" and insert "Energy and
Natural Resources".
On page /1,-Iie Nur 01,1101111erant "‘Seleellsr

and Insular UMW" and Itairet IMES, mil
Natural Resources".
On pege VI, lit Nue 14, MON out ̂11,11uler

art Insular Affairs" sal insert "Energy and
Nateral Resoureas".
On liege IS, in Ilne 19, Milk* crut "Interior

end Insular Affairs" and insert "lamp end
Natural Resoneces".
On page 14, in line 4, strike out "(10) "

and insert "(7) (H)".
On page 14, in line 14, ethers out "Interior

earl hatulas Maths" and.insart "Energy and
Natural Reseurees".
On page it, in line 16, strike out "Interior

and Insular 4,5 airs' and insert "Energy and
Natural Rescrurcee".
On page 15, In line 20, strike out "the sup-

port of" and insert "to support".
On page 16, in line 8, strike out "Interior

and Insular Affaire" and insert "energy and
_Natural Resources".
On page 20, in line is, strike out "Marsh

10" and insert "October 1".
On page 20, in line 21, strike out "Interior

and Insular Affairs" and insert "Energy and
Natural Ressurear.
On page 36, in line 19. strike out "99.000,-

000" and insert "66,660,60V.
CM page 39, in line 25, strike out "title

euhsection 302(1) and (2) " and insert
"tale IX, subeection 203 (1) and (2)".
On page 25, in strike out "enacted

after the date of enactment of this Act".
On page 84, in line 8, strike out "1004" and

On !sage 34. In line 10, strike out "906 and
006" and Motet "505 and 506".
On page N. in line 6, strike out "905 and

906" sod insert "506 and 606",
ort page SS. In line 17, etrike out "904" and

Wort "MS-.
On page 87, in line 10, strike out "12(0)"

sebil insert "512(c)".
On page 88, in line 2, strike out "904" and

On page 40, in line O. strike out "1004" and
insert "500"
On page 40, in line 9, strike out "provide"

anclineert "invite".
On page 40, in line 10, strike out "for the

conduct".
On page 40, in line 19, strike out "of" and

ineert "to submit a plan for the conduct of".
On page 45, in line 20, strike out "(a)" .d

Mien "(c)".
On page 47, In line 12, strike out "(a)" and

Insert "(c)".
On page 47. In Line 17, strike out "(a)"

and insert "(o)".
On page 47.1n line 28, strike out "912(0)"

and insert "512(c)".
On page 49, in line 4, strike out "(a)" and

lassert "(c)".
On page 41, in line 6, strike out "904" end

Insert "504".
On page 49, in line 22, atter "1974" insert

"ea amended".
On page 50, in line 15, strike out "905 and

908" and insert "505 and 506",
On page 51, in line 1, (strike out "907" and

Insert "SOT',
On page 21. In tine 16, strike out "904 (d) "

and insert "504(4)".
On page 52, in Rite 24, strike out "204"

and Insert "504".
On page SS in line 26, !strike out "905 and

NO" and insert "6011 end 506".
On page as, in line 11, after "1974," insert

"as amended".
On page 54, in line 2, strike out "907 and

906" and Insert "507 and 9011'..

Mr. JACKSON, Mr. President, I ask
unanimous consent that all of the
aznendments be considered en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

"The Question is on agreeing to the Wm-
migkee amendments.

The committee soweedinente were
agreed to an We.
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TITLE PI--0110ANUATIONAL 
CONFLICTS

exc. 401. The Federal Nonnucle
ar Energy

flosearch and Development Act of
 1074 (42

U.S.C. 4901) Ls amended by adding a
 new sec-

tion to read a. follows: .

"hoc. 19. (a) The Administrator 
shall by

regulation require any person pro
posing to

enter Into a contract, agreement. or
 other

arrangement, whether by advertising 
or ne-

gotisUms, for thimemalcitadfsright*.cdodu

anageroent support services to pro-

vide the Administrator, prior to enteri
ng into

any suoh contract, agreement. Or 
arrange-

ment, with all relevant information
 bear-

ing on whither that person ho a p
oesIble

-conflict of intereetilith respect to (1) 
being

able to render Impartial, technically sou
nd.

or objective assist.os or advice in l
ight of

other activities or relationshIps with
 other

Pereontor (2) being given an unfair co
mpet-

itive advantage. Bush person shall ins
ure. In

aceortlance with regulations publiahed
 by the

Administrator, CoMpllanoe with this Seti
tlon

by any subcontretior of mach person,
 except

supply subeontracionc Preifted. That 
this

requirement shall not aiply 40 slubei
ntracts

Of 110,90001 lees. • ^ •••••
".(b) The Administrator' shall not enter

Into any inch oontrict, rsSma490 Or ar-

rangement unlace he aftrmlitIvilyithie, a
fter

evaluating all inch itifortnatiOn ttid any

other felevant information otherttlifiwevail-

fible hill, EI, either that (1) there 1 e or

no likelihood that a conflict of Interest

would exist, or (2) that such conflict has

been avoided after appropriate conditions

have been included In catch oontract, agree-

ment, of girrangernent: Precept, That if
 he

determines that such conflict of Biteterst
seises snit that Such conflict °fined/I& OM-

not 40 avoided by including lipptogntate con-

Milo= Merlin, th• Administrator way enter
late Such contract, agreement, or amuse-

ment, If he determines that It is in the beet

•Interesta of the United States to do Ns and

Includes appropriate conditions in such con-

trect, agreement, or arrangement to mitigate

such conflict.
"(c) The Administrator shall publish rules

for *Ample Idila me*" In
17.60. Or as won as

da49 of onsainata• of Oda

Na. Mat lake Mira ISO day.

Math date.".

55519
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EXHIBIT 25: HOUSE CONSIDERATION OF S. 36,
ERDA AUTHORIZATION FOR FISCAL 1977
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being 
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lint we 
Most convert 

to other 
forms of

...II. to 
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on energy 
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scarps 
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nature' gad seams,

Thseefore, tt is 
essential twit the 

policy of

the Comatose 
be 

cetablished that 
every form

of gawp 
be put into 

bee st tbe 
earliest

posetbsosisent, 
oonatstwit with 

estelfili

iefis Op* 
We ebff.... 

et

etwoillool000tiott to pieced 
oat boo ea 
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1W--CMICIANMATIO1fAL 0011.1AC1'8
Mc. 401. The P.m. NOnntiotem

alemareit and Development Aet of 1074 (SI
ttil.C. 4001 to amended by lidding a new
section to read . follows:

"Ifec. 12. (a) The Admlbletrator .a.0 by
legulatlou reQuire ony pereola mopolg to
enter IMO a Otintract, agreentL, b.tr.ca, olb
arnuigenient, with the linarg'y and
Development Administration Whetherli, ad-
vettising or negotiation, or for technical' con-
suiting and management eupport services cr
other each similar services to provide the
Admintetrator, prior to entering InSo any
intch oontract, agreement, cr arrangement,
artth all relevant information hearty; on
whether that person hoes poseible conflict
of intsratt with respect to (1) being able to
render impartial, technically sound, or ob-
jective anolatanoe or advioe in light of other
Intendts or relationships with ogier persons
or (2) being given an wifahr oompetilirre
adv~. lintth wenn Mall to.nrac-
corafle5 With regulations publit)ed by tfie
Administrator, oompitance with this section
by truboontractore of such person who are
engaged to perform similar services.
-(b) The Admininzator shall not enter

into say such contauct, agreement, or ar-
rangenient tinter he affirmatively Ands after
evaluating 011 such information and any
other relevant information otherirlaa avail-
able he Ohm either that (1) there is little
m 130 !Manhood that • oahlholt.iar literal
would M., or (2) that such oonlifot has
been avoided after appropriate conditions
have been included in such contract agree-
ment, or arrangement: Provided, That if he
determines that such conflict of interest
ening and that such conflict of interest Can-
not be avoided by including, werIMe
conditions thersit he.,

it=lto sta. • t, at nr-
ff be nee that it is in the

beet interest. of the United Stets, to do so
and includes approprtate eonditions in such
cool:met, agreement, or arrangement to miti-
gate such conflict.
"(0) The Administrator shall ;inhibit/W.

Itte....Z.rnenientathin of this Malik ill
With MehteeMli Mire, transit

Sri= Ors, r swei possaft .ff•st lb. Or
of emotatent of this Melton htet in no went
later than 190 days after mob date.".

rria
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EXHIBIT 26: LETTER FROM HUDSON RAGAN, ACTING

ERDA GENERAL COUNSEL, TO SENATOR JAMES ABOUREZIK

UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION

WASHINGTON, D.C. 20545

Honorable James Abourezk

Senate Committee on Interior and

Insular Affairs
United States Senate

Dear Senator Abourezk:

This is in further response to your letter of February 2, 1977, regarding

the serious problem of organizational conflicts of interest.

Title IV of S. 36, the ERDA Authorization Bill, deals with this subject

and is identical to Title VI of H.R. 13350, which was considered by the

94th Congress. S. 36 was passed by the Senate on April 4, 1977, and is

now pending in the House before the Committee on Science and Technology.

Although we commented on earlier versions of this provision during the

last Congress, the currently proposed organizational conflicts of inter-

est provision was first presented during the Conference on H.R. 13350,

and we did not have an opportunity to comment on this provision directly

to the Congress.

At the outset, we cannot overstress the complexity and importance of

this subject and the possible adverse effects which hasty legislation

might have on the accomplishment of ERDA's mission. In this sensitive

and difficult area, the adoption of legislative standards without a

careful and considered review of possible impact, could seriously affect

the accomplishment of ERDA's Congressionally mandated goals. This could

arise because of industry's reaction to such new legislative requirements

and may result in fewer companies bidding for ERDA's work which would not

only lessen competition for such work but could also prevent ERDA from

obtaining the best qualified firm to do a particular job.

The GAO letter of December 22, 1976, (B-178205.98), on which you asked

us to comment, expressed an opinion on Title VI (H.R. 13350) and ERDA

policies and practices for the avoidance of organizational conflicts.

The Controller General concluded overall that enactment of Title VI

would "serve a useful purpose." We disagree with this conclusion.

As contemplated by GAO and provided for in S. 36, the conflicts

requirement would apply to all research and development contracts.

ERDA's policy and position on organizational conflicts have care-

fully distinguished between management and technical support services

contracts where special conflicts provisions are being used and the

typical research and development contracts which have generally not

required such provisions. Based on our experience to require, as the

bill does, detailed disclosure statements for all research and develop-

ment contracts would serve no useful purpose, proliferate the paper
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Honorable James Abourezk 2
APR 2 0 1971

work, and constitute an unnecessary administrative burden on both the
Government and proposers. This burden would be further aggravated by
the subcontractor requirement of the bill which mandates an affirmative
finding on conflicts by the Administrator on all nonsupply-subcontracts
over $10,000. As an aid in understanding the magnitude of the burden
created by this provision, as of the end of 1976 we had approximately
6,000 open contracts and subcontracts which would have upon their award,
required the application of the disclosure statement of the proposed
legislation. If one estimates that 3 to 5 proposals are, on the average,
submitted for each contract then 18,000 to 30,000 disclosure statements
would have to be prepared, and a good number of these reviewed by ERDA
for a conflicts determination.

Therefore, we disagree with the Comptroller General's statement that
the proposed conflicts provision of S. 36 would not "unreasonably" delay
ERDA's procurements in the fulfillment of its role in developing solutions
to the national energy crisis. It should be noted that the additional
requirement as to subcontracts was not included in the Comptroller General's
recommendations regarding this provision (letter dated August 5, 1976, GAO
to Representative Hechler, Congressional Record H. 11953V, September 30,
1976) but was added during the Conference on H.R. 13350.

We recognize that management and technical support service, including
evaluation studies, do require more careful attention, and we have formu-
lated more refined financial disclosure and organizational conflicts
clauses for these contracts, which we will shortly publish for ERDA use

and public comment by a temporary regulation. A copy of the proposed
temporary regulations is enclosed for your information. We are studying
the extent to which other types of contracts may require similar provi-

sions and will keep you fully and currently advised of our efforts.

The Office of Management and Budget has advised that there is no objection

to the submission of this report from the standpoint of the Administration's
program.

Sincerely,

/..v Hudson B. Raga
Acting General Counsel

Enclosure:
As stated

90-378 0- 77 - 14
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April 19, 1977

AGENCY: U. S. ErFGY FESEATCH AND DEVMOTTNT ADMNISTFATICN

ACTION: EPDA-PP lIfPORktY REGULATION PO. 29
SUBJECT - GENERAL POLICY FOR TEE AVOIDANCE OF OPGANIZATICNAL

CONFLICTS CF INTEREST

SUMMARY: This temnorary regulation, which modifies ERDA Procurement
Regulation Subparts 9-1.54 and 9-7.50, provides additional procedures
concerning the avoidance of organizational conflicts of interest,
together with a standard solicitation provision and contract clause
for use in technical and management support services, including
evaluation and study contracts, as defined below.

DATES: Effective date - This regulation is effective upon
publication in the Federal Register. Interested persons may submit
comments on this regulation and those received on or before
June 25, 1977, will be considered in determining whether changes
in the regulation are advisable.

Expiration date - This regulation will remain in effect
until it is canceled or until its provisions are incorporated into
a permanent ERDA procurement regulation.

FOR FURTHER INFORMATION CONTACT: Harry M. Tayloe, Division of
Procurement, Rm. C-167, USERDA, Washington, DC, 20545, (301) 353-5526.

SUPPLEMENTARY INFOPMATION:

a. Subpart 9-1.54 is amended by adding paragraph (c) and (d)
in S9-1.5402 and revising S9-1.5404 as follows:

Subpart 9-1.54 General Policy for the Avoidance of
arsanizational Conflicts of Interest

S9-1.5402 Scope and applicability.

(c) Notwithstanding any other provision contained in this
subpart, the clause set forth in S9-7.5006-40 shall be included
in all contracts for technical and management support services
which, for purposes of this subpart, are defined as: advice,
assistance, analysis, consultation, evaluation, examination, report,
review, study, survey, or similar assistance, including providing
assistance in procurements and related activities to support any
program or other operations of ERDA.
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(d) The following provision shall be included in all solicita-
tions for technical and management support services (as defined in
0-1.5402(c)). Where a formal solicitation is not used, the provision
shall be furnished to the offeror in whatever manner is practical in
order that ERDA may receive and evaluate the required information as
a condition precedent to award.

Disclosure Statement Regarding Organizational Conflicts
of Interest

Pursuant to ERDA-PR §9-1.54, it is ERDA policy to avoid
situations which place an offeror in a position where its
judgment may be biased because of any present or planned
interest, financial or otherwise, the offeror may have which
relates to the work to be perfotntd pursuant to this solicita-
tion, or where the offeror's performance of such work may
provide it with an unfair competitive advantage. (As used
herein, 'offeror means the proposer or any of its affiliate
organizations or proposed subcontractors.) Therefore:

 The offeror shall provide a statement which describes
in a concise manner all relevant facts concerning any present
or planned interest (financial contractual, organizational,
or otherwise) relating to the work to be performed hereunder
and bearing on whether the offeror has a possible conflict
of interest with respect to (a) being able to render impartial,
technically sound, and objective assistance or advice, or
(b) being given an unfair uomIxtitive advantage.

S.

(2) In the absence of any interest referred to above,
the offeror shall submit a statement certifying that to its
best knowledge and belief no such interest exists.

(3) ERDA will review the statement submitted and may
require that additional relevant information be provided by
the offeror. The statement and any additional information
required of the offeror or otherwise known to EREA will be used
to determine whether an award to the offeror may create a con-
flict of interest relating to bias or prior contractual
restrictions. If such conflict is found to exist, ERDA may
(i) disqualify the offeror, (ii) impose appropriate conditions
which satisfactorily mitigate or avoid such conflict, or
(iii) determine that it is otherwise in the best interests
of the Government not to disqualify the offeror.

•
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(4) Fzilure to provide the state,ent and an" additional
information reauired, or the nondisclosure or misrepresentation
of any relevant interest shall result in disqualification under
this solicitation or, if discovered after award, may result in
termination at no cost to the Government, disaualification
under subsequent related contractual efforts, and sudh other
remedial action as may be permitted or provided by law or the
resulting contract. The attention of the offeror in complyina
with this provision is directed to 18 U.S.C. §1001.

§9-1.5404 Qualification and evaluation criteria, waiver.

(a) Failure on the part of an offeror to submit information
pursuant to the disclosure provision set forth in §9-1.5402(d) or to
accept the Organizational Conflicts of Interest Clause set forth in
S9-7.5006-40 shall disqualify the offeror from further consideration
for contract award. However, nothing contained herein shall preclude
the offeror because of a potential conflict, from proposing to
exclude specific kinds of effort from the statement of work as
contained in the solicitation unless the solicitation specifically
prohibits such exclusion. Any such exclusion contained in the
offerors proposal Shall be considered by the Government as an
evaluation factor, and if the Government considers such proposed
exclusion to be an essential or integral part of the required work,
the offeror's proposal may be considered nonresponsive.

(b) A manager of a field office or the Director of Procurement,
or their designee, may authorize the contracting officer to grant
the waiver provided for in (e) of the Organizational Conflicts of
Interest Clause set forth in §9-7.5006-40.

b. Subpart 9-7.50 is amended by adding §9-7.5006-40 as follows:

Subpart 9-7.50 Use of Standard ClauSes

S9-7.5006 Standard FPDA clauses not included in §9-7.5004 or
S9-7.5005.
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S9-7.5006-40 Crcenizational conflicts of interest.

The following clause shall be included in all contracts for
technical and management support services in accordance with
§9-1.5402(c):

Article - Organizational Conflicts  of Interest 

(a) Fursose. The Primary Purpose of this clause is to
aid in ensuring that the contractor (1) does not obtain any
unfair competitive advantage over other parties by virtue
of its performance of this contract, and (2) is not biased
because of its current or planned interest (financial,
contractual, organizational, or otherwise) which relate to
the work under this contract.

(b) Scope. The restrictions described herein shall
apply to performance or participation by the Contractor and
any of its affiliate organizations or their successors in
interest (hereinafter collectively referred to as the
"Contractor") in the activities covered by this clause as
a prime contractor, subcontractor, co-sponsor, joint
venturer, consultant, or in any similar capacity.

(1) Advisory, consulting, analytical, evaluation, 
or study work, including the preparation of statements of 
work and specifications:

(i) If the Contractor performs advisory, con-
sulting, analytical, evaluation, study, or similar work
under this contract, it shall be ineligible thereafter to
participate in any capacity in Government contractual efforts
(solicited or unsolicited) which stem directly from such
work, and the Contractor agrees not to perform similar work

for prospective offerors with respect to any such contractual

efforts. Furthermore, unless so directed in writing by the

Contracting Officer, the Contractor shall not perform any

such work under this contract on any of its products or
services, or the products or services of another firm for
which the Contractor performs similar work. Nothing in this

subparagraph shall Preclude the Contractor from competing
for EPDA management and technical support service follow-on
contracts as defined in paragraph (f) below.
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(ii) If the Contractor under this contractassists substantially in the preparation of a statement ofwork or specifications, the Contractor shall be ineligibleto perform or participate in any capacity in any contractualeffort which is based on such statement of work or specifica-tions. The Contractor shall not incorporate its productsor services in such statement of work or specifications unlessas directed in writing by the Contracting Officer, in whichcase the restriction in this suboaraqraph Shall not apply.

(iii) Nothing in this paragraph shall preclude theContractor from offering or selling its standard commercialitems to the Government.

(2) Access to and use of information:

(i) If the Contractor in the performance of thiscontract obtains access to information, such as ERDA's plans,policies, reports, studies, financial plans, or data, whichhas not been released to the public, the Contractor agreesnot to (a) use such information for any private purpose unlessthe information has been released to the public, (b) competefor work for ERDA based on such information for a period ofsix (6) months after the completion of this contract, or therelease of such information to the public, whichever is first,(c) submit an unsolicited proposal to the Government which isbased on such information until one (1) year after the releaseof such information to the public, and (d) release such infor-mation without prior written approval by the Contracting Officer.

(ii) In addition, the Contractor agrees that to theextent it receives or is given access to proprietary data or
other confidential technical, business, or financial informationunder this contract, it shall treat such information in accordancewith any restrictions imposed on such information.

(iii) The Contractor shall have, subject to patentand security provisions of this contract, the right to usetechnical data it first produces under this contract for itsprivate purposes provided that, as of the date of such use,all data reouirements of this contract have been met.

(c) Subcontracts. The Contractor shall include thisclause, inclu6ing this paragraph, in subcontracts of anytier which involve performance of work of the type specified

4P
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in (b)(1) above or access to information covered in (b)(2)
above. The use of this clause in such subcontracts shall be
read by substituting the word "subcontractor- for the word
"Contractor- wherever the word "Contractor" appears.

(d) Remedies. For breach of the above restrictions or
for nondisclosure or misrepresentation of any relevant interest
required to be disclosed concerning this contract, the
Government may at no cost terminate the contract, disqualify the
Contractor for subsequent related contractual efforts, and
pursue other remedies as may be permitted by law or this con-
tract.

(e) Waiver. Any request for waiver under this clause
shall be directed in writing to the Contracting Officer and
shall include a full description of the requested waiver and
the reasons in support thereof. If it is determined to be in
the best interest of the Government, the Contracting Officer
shall grant such waiver in writing.

(f) Definition. The term 'hmanagement and technical
support services" includes any advice, assistance, analysis,
consultation, evaluation, examination, report, review, study,
survey, or similar assistance, including providing assistance
in procurements and related activities, to support any program
or other operations of ERDA.

AUTHORITY: Section 105 of the Energy Reorganization Act of 1974
P.L. 93-438.

?1/
M. J. Tashjia
Director of Procurement
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EXHIBIT 27:
LETTER FROM SENATOR JAMES ABOUREZK TO
HUDSON RAGAN, ACTING ERDA GENERAL COUNSEL

1.1Cnifeb ,Slatez -Senate
COMMITTEE ON

INTERIOR AND INSULAR AFFAIRS

WASHINGTON, D.C. 20510

Mr. Hudson B. Ragan
Acting General Counsel
Energy Research and Development Administration
20 Massachusetts Avenue, N.W.
Washington, D.C.

Dear Mr. Ragan:

Your April 21, 1977 response to the letter Representatives John Dingell
and Richard Ottinger and I wrote on February 2, 1977 raises fundamental
questions about your agency's interpretation of what you describe as
"ERDA's mission" and "ERDA's congressionally mandated goals." Given the
fact that the definition of what constitutes a conflict of interest in
the ERDA Authorization Bill for Fiscal 1977 is taken verbatim from the
existing ERDA regulations, I assumed that ERDA did not dispute that defini-
tion. However, this assumption appears to be inaccurate given your state-
ment that "ERDA's policy and position on organizational conflicts have
carefully distinguished between management and technical support services •
contracts where special conflicts provisions are being used and the typical
research and development contracts which have generally not required such
provisions."

As you know, the present ERDA regulations provide that an organizational
conflict of interest may arise "where a contractor, normally a corporation,
has interests, either due to its other activities or its relationships
with other organizations, which place it in a position that may be unsatis-
factory or unfavorable (a) from the Government's standpoint in being able
to secure impartial, technically sound, objective assistance and advice
from the contractor, or in securing the advantages of adequate competition
in its procurement' or (b) from industry's standpoint in that unfair compe-
titive advantage may accrue to the contractor in question." (emphasis supplied).
The second part of the test--unfair competitive advantage--normally arises
when there is a follow-on procurement to a company which performed an earlier
management and technical support contract. As you know, this type of conflict
is normally neutralized by inserting a hardware exclusion clause in the contract.

The regulations also provide, however, that a conflict may arise whether or
not a follow-on contract is involved. Your agency expressly acknowledged in
its February 20, 1976 letter that a conflict from the government's viewpoint
may arise whenever a contractor is unable to render "impartial, technically
sound, objective assistance or advice." A contractor may have such a conflict
for many reasons unrelated to follow-on procurement. Indeed, this second
definition of conflict has particular applicability to research and development
contracts.
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Given this fact I cannot understand your statement that conflicts provisions

are "generally not required" in research and development contracts. This

statement and your desire to exclude research and development contracts

from the disclosure requirements of S. 36 raises doubts in my mind that ERDA

intends to enforce both parts of its definition of what constitutes an
organizational conflict or intends to enforce its regulations with respect

to research and development contracts.

Your letter also refers to the possibility of "industry's reaction" to the

conflict provisions in S. 36 affecting the number of companies bidding for
ERDA's work. The intent of the conflict provisions is that by providing

a new means for enforcement of the existing ERDA definition of organizational

conflict certain companies which have a conflict will, in fact, be subject
to such enforcement. Industry undoubtedly will have some reaction to new

efforts to enforce ERDA regulations not now adequately enforced. That
industry reaction must, however, be weighed against the clear public interest
In enforcement of ERDA's regulations to prevent organizational conflicts of
interest.

I also wish to remind you that in his December 22, 1976 letter regarding

S. 36, the Deputy Comptroller General specifically found that enforcing
the disclosure provision with respect to research and development contracts

"would serve a useful purpose."

With reference to this discussion, could you please explain (1) why questions

of impartiality, objectivity, and unfair advantage do not "generally" arise

in research and development contracts; (2) why enforcement of your regulations

in the case of research and development contracts should have less priority

than enforcement in the case of management and technical support contracts;

and (3) whether ERDA's determination on when to enforce its existing regula-

tions on organizational conflict should be influenced by industry's reaction

to such enforcement.

I would appreciate your providing us with a detailed answer to these questions

no later than Friday, May 27. Thank you for your assistance.

Sincerely,

James Abourezk
United States Senate
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EXHIBIT 28: AMENDMENT NUMBER 192 TO S. 695

95Tir CONGRESS
1ST SESSION S. 695

IN THE SENATE OF THE UNITED STATES

APRIL 19 (legislative day, FEBRUARY 21), 1977
Referred to the Committee on Banking, Housing, and Urban Affairs and

ordered to be printed

AMENDMENT
Intended to be proposed by Mr. ABOUREZK to S. 695, a bill to

amend the Defense Production Act of 1977, as amended,
viz:

1 On page 18, line 10, delete the quotes and final period

2 and add at the conclusion thereof the following:

3 "TITLE IX—ORGANIZATIONAL CONFLICT OF

4 INTEREST

5 "SEC. 901. (a) The Administrator of each Federal

6 department and independent agency shall by regulation

7 require any person proposing to enter into a contract, agree-

8 ment, or other arrangement, whether by advertising or

9 negotiation, for the conduct of research, development, evalua-

10 tion activities, or for technical and management support

Amdt. No. 192
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services to provide the Administrator, prior to entering into

2 any such contract, agreement, or arrangement, with all rele-

3 vant information bearing on whether that person has a pos-

4 sible conflict of interest with respect to (1) being able to

5 render impartial, technically sound, or objective assistance or

6 advice in light of other activities or relationships with other

7 persons or (2) being given an unfair competitive advantage.

8 Such person shall insure, in accordance with regulations pub-

9 lished by the Administrator, compliance with this section by

10 any subcontractor of such person, except supply subcon-

11 tractors: Provided, That this requirement shall not apply to

12 subcontracts of $10,000 or less.

13 "(b) The Administrator shall not enter into any such

14 contract, agreement, or arrangement unless he affirmatively

15 finds, after evaluating all such information and any other

16 relevant information otherwise available to him, either

17 that (1) there is little or no likelihood that a conflict of

18 interest would exist, or (2) that such conflict has been

19 avoided after appropriate conditions have been included in

20 such contract, agreement, or arrangement: Provided, That if

21 he determines that such conflict of interest exists and that

22 such conflict of interest cannot be avoided by including

23 appropriate conditions therein, the Administrator may enter

24 into such contract, agreement, or arrangement, if he deter-

25 mines that it is in the best interests of the United States to



224

3

1 do so and includes appropriate conditions in such contract,
2 agreement, or arrangement to mitigate such conflict.

3 "(c) The Administrator shall publish rules for the

4 implementation of this section, in accordance with section

5 553 of title 5, United States Code, as soon as possible after

6 the date of enactment of this section but in no event later

7 than one hundred and eighty days after such date.".
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APPENDIX III

TESTIMONY FROM HEARINGS HELD BY COMMITTEE ON ARMED
SERVICES, UNITED STATES SENATE, NOMINATION OF HAROLD
BROWN, JANUARY II, 1977

- Senator METZENBAUler. Dr. Brown, President-elect Carter has prom-
ised to try to close the "revolving door" between Government regula-
tory agencies and the industries they regulate. He has proposed that
all people who serve on regulatory commissions sign a pledge they
will not go to work for the industries which they have been regulating
for at least 2 years.
Your department faces a similar problem. Since 1969, at least 2,600

former Defense Department officials have gone to work for defense
contractors. In 1975 there was a 65-percent increase.
During the last administration, there also was a disturbing tendency

to hire people from defense contractors to serve as Pentagon officials.
Dr. Malcolm Currie's case was an outstanding example.
I am concerned about this, because it seems to me that the lure of a

higher paying job with a defense firm may be an incentive against

tough management.
Would you be willing to follow President-elect Carter's lead and

require that all military and civilian officials involved in Government
procurement am-ft not to go to work for the defense firms they moni-

tor for at least a period of 2 years after they leave the Defense

Department?
Dr. BROWN. I believe that you have identified a genuine problem,

however, I have some reservations with respect to the solution.

I think it is a real dilemma, because you have to get people in who

know something about this business. They will generally come from

that segment of private life that deals with these matters. In getting
them to come in, we ask them to make very substantial financial sacri-
fices, enough of a financial sacrifice so I know from personal expe-
rience that it greatly reduces our access to highly competent people.
I have been turned down on this often enough so I feel very strongly

about it.
At the same time, we cannot have people dealing from both sides

of the fence, and the problem arises, as you indicated, when they leave.
I believe that it is possible to find some sort of solution to this

involving limitation of their interaction with their former colleagues
in their new positions.
Senator METZENBAIIM. Doctor, you address yourself to those cases

in which we are bringing people back to Government from private
industry?

(225)
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Dr. BROWN. Yes, sir.
Senator METZENBAUM. Such as the Dr. Currie situation?Dr. BROWN. Yes, sir.
Senator METZENBAUM. But what about the 2,600 I am talking aboutwho at one point are sitting in the position of being, for example, acolonel representing the Government, then they leave, and 3 weekslater they are working for defense contractors.
What I am asking is, cannot we ask those people to sign a pledgesimilar to that President-elect Carter is asking of the people whocome to join his team?
Dr. BROWN. Well, it is a good question, but I find it hard to answer,because I am not sure when you would get them to sign it. Would youget them to sign it when they enter the Military Academy or the AirForce Academy?
Senator METZENBAUM. -When you assign them to procurementresponsibilities.
Dr. BROWN. Well, I think that is worth looking at. I think that wemight hurt ourselves more than we would help ourselves by essentiallykeeping people of great ability from entering the procurement areafrom the rest of the military or civilian force, because it is not just themilitary; it is also the civilians you have to take account of.I think we have a genuine dilemma here, and I think that it wouldbe analogous, I suppose, to asking a lawyer to sign a pledge that hewould never represent anyone against whom he had ever acted in acourt case or in a legal matter.
Senator MurzENBAum. I am only talking about a period of 2 years.Dr. BROWN. That is a long time to go without an income. I am nottrying to downplay the problem you raise; I think it is a very impor-tant one, and I do not think we have found a solution.
I am saying only that I do not think there is an easy solution.Let me think about your suggestion, there may be some modifica-tions of it that might work.
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Senator METZENBAU31. Dr. Brown, I am somewhat disturbed by the
interchange that you had this morning with Senator Nunn, because I
came out with the feeling that the $5 to $7 billion defense budget cut
of President-elect Carter was sort of a matter of mirrors. Whether it
is $5 billion or $7 billion, I think it can be more, myself. I don't mean
by cutting out some of our weapons systems, or having any impact on
our force level, but I am talking about a businessman's approach to
defense spending. I am aware of the fact when David Packard was
the Deputy Secretary of Defense he said: "The fact is that there had
been bad management of many defense programs in the past.
We spent billions of the taxpayers' dollars and sometimes we spent

it badly, much of it has been due to bad management, both in the
Department of Defense and the defense industry.

Frankly, gentlemen, in defense procurements we have a real mess
on our hands."
Frankly, I think there is still a real mess on our hands. Since the

Pentagon indicated a $61 billion overrun for 46 major weapons sys-
tems last year.
As Secretary of the Air Force, you had direct experience with cost

overruns in the disastrous C-5A program and the TFX. among others.
The overrun on the C-5A is already more than $2 billion, and last
year the administration asked for an additional $1 billion to repair
the C-5A wings.
I am sure you have given this entire subject of overruns a trreat

deal of thougivt. I am told by my staff that when you answered Sena-
tor Goldwater this morning with respect to the matter of overruns,
you indicated much of the overruns are caused by inflation.
When the GAO made a study of that just a couple years ago they

indicated that less than one-third of the overruns were caused by
inflation. What concerns me is whether or not you as the new Secre-
tary of Defense can't make some impact on this problem. Therefore. I
would like to ask if you, as Secretary of Defense, would you be willing;
to insert language along the following lines in the armed services pro-
curement regulations:
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No Department of Defense official shall agree to, or otherwise authorize a:
modification of a procurement contract which provides for a percentage cost
increase greater than the rate of inflation since the date the contract was orig-
inally entered into, without the specific approval of the Secretary of Defense.

What I would like to do is have the buck" stop at the Secretary of
Defense's office. Would you transmit a quarterly report to the Con-
gress on the justifications for any cost overruns, that you approve.
Dr. BROWN. Let me take the items in the order that you mentioned,.

Senator Metzenbaurn, about the $5 to $7 billion savings. I believe that
that is a real intention and not something to be accomplished with
mirrors. I think the confusion has come in the public's mind because
of the comparison with past budgets and the misunderstanding thel
some promise was made by Governor Carter or by myself to cut from
the present budget or a budget to be submitted for fiscal 1978, whose
size we don't know.
The intention is to save $5 to $7 billion by more efficient manage-

ment, and that can't be done in 1 month or in 1 year. If such manage-
ment had been in progress for several years we would have achieved
such savings.
Sometimes it takes time to achieve these. For example, in closing a

base there is a congressional requirement for a period of notice and
there is also a requirement for an environmental impact study, sep-
arately, which adds up to another 9 months or so. So from decision to
savings takes a certain amount of time and one can't say that this will
be achieved in fiscal year 1978 or perhaps even fully in fiscal year 1979,
but the savings that we have in mind are real and they will be accom-
plished without reducing military capability.
Second, with respect to overruns, there is no doubt that overruns are

not due merely to inflation. Certainly the wings fix on the C-5A that
you have mentioned is not a matter of inflation. It is a matter of a mis-
take that cost money, a great deal of money, to rectify.
The way to get out of this or the way to reduce this problem I think

is through accountability. Whether every change order in the Depart-
ment of Defense, and of course change orders increase costs, and pre-
sumably they are made for a reason, sometimes not for good enough
reason—but whether every one of the thousands of change orders that
go in should be personally approved by the Secretary of Defense is
something I am not prepared to say.
Senator METZENBAUM. Only those that raise costs above the inflation

rate.
Dr. BROWN. That is every one that involves a change of capability.

and I think many of those, most of those that are put through are
meant to either rectify a deficiency or improve a capability.
I don't think it is physically possible to do that. At the same time,

I think that the idea has a great deal of merit and I think that some
way needs to be found to minimize ill-conceived change orders, change
orders that are put in simply because they can be put in, because some-
one convinces the procurement officer that to put it in will improve the
capability and no one thinks about how much it costs.
I think the accountability is necessary in order to reduce this prob-

lem. I think that accountability has to he present at all levels and I
think has to start with the Secretary of Defense. But if it ends at the
Secretary of Defense it is not going to solve the problem.
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Senator METZENBAUM. Would you be willing to report quarterly to

Congress?
Dr. BROWN. On how many change orders?
Senator METZENBAUM. On the number of change orders and the

reasons for them.
Dr. BROWN. Let me look into that. I think that may be a feasible

thing to do.
Senator METZENBAUM. Another area, Dr. Brown, I am particularly

concerned about is the lack of competition in military procurement. It

disturbs me much that in 1975 91 percent of the military procureme
nt

dollars were awarded without sealed bid price competition. T
hat

wouldn't happen in local government levels and I don't know wh
y it

happens in the Pentagon.
I also found it very disturbing there was less price competition

 for

procurement contracts in 1975 than there was in 1970. The prese
nt law

specifies that Government procurement must be made on the 
basis of

sealed bids, but it provides 17 special exceptions which t
he military

has used much too freely to avoid price competition.

Would you be willing to make it the policy of the Depart
ment of

Defense that whenever a contract is to be awarded with
out the use

of price competitive sealed bids, the Secretary of Defen
se or his desig-

nee would have to approve the exemption from compe
titive bidding.

Would you also report on a quarterly basis to Co
ngress on contract

awards made without sealed bids, containing the 
reasons why sealed

bidding was not feasible.
Dr. BROWN. There is no doubt in my mind that co

mpetitive procure-

ment. reduces prices. I remember the efforts that
 were made in the

1960's in that direction and recall some of the exam
ples in which that

method did reduce prices. It depends, however, on 
what the item is.

If a local government buys light bulbs or if the Fed
eral Government

buys light bulbs, there is no reason why it can't be 
done by sealed com-

petitive bids.
But one doesn't buy houses by sealed competitive 

bids because they

are all different. Maybe they ought to be standa
rdized and we ought

to do some more standardizing on our weapons as w
ell. But major pro-

curements where there is one supplier who has been
 producing the

item, such as aircraft, I think would not be reduced
 in price by com-

petitive bidding, in general, because that producer has
 a headstart on

the learning. curve.
I think that again some sort of periodic reporti

ng to Congress on a

program to increase the fraction of competitive bid
ding is feasible and

desirable and I would be glad to look into it, but I 
don't know enough

about it to be prepared to subscribe now to any sp
ecific language.

90-378 0 - 77 - 15
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April 18, 1977

The Honorable Harold Brown
Secretary of Defense
The Pentagon
Washington, D.C. 20301

Dear Dr. Brown:

During your confirmation hearings I expressed to you my concern
about certain wasteful practices in Pentagon procurement policies.
I have been a reasonably successful businessman who feels that the
taxpayers should get a dollar's worth of product for every dollar spent.
I am convinced that billions of dollars can be cut from the Defense
budget through the use of tough-minded business methods. Over-runs
can be drastically reduced. More competition can cut costs. Conflicts
of interest can cease. Your early actions in office indicate your own
concern about cutting back expenditures in the Defense Department
and I commend you for these actions.

Now I have some specific suggestions about what you, as Secretary
of Defense, can do in other ways to demonstrate your commitment to
better management of the Department. I would like to have your specific
response to my suggestions, and your thoughts on alternative solutions.

Though the public furor about cost over-runs has, unfortunately,
died down since the late 1960's, Defense Department figures show that
too many major systems continue to have astronomical cost increases.
One recent report showed that 46 major weapon systems had over-runs
of more than $61 billion. Now I realize that some over-runs may be
justified but, with good management, most could be avoided. I hope
that one of the first things you do is put the Services and defense
contractors on notice that the DOD will no longer routinely approve
over-runs. To do this, more is needed than a pledge by you to look
closely at the problem. Every President, every Secretary of Defense,
and every Assistant Secretary of Defense dealing with procurement
has pledged that he will do all he can to end over-runs. But costs
continue to skyrocket. Specific steps must be taken to curb mounting
over-runs.
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The Honorable Harold Brown
April 18, 1977
Page Two

One step that I would recommend is to insert the following phrase
into Part VII of the Armed Services Procurement Regulations:

No Department of Defense official shall agree to, or
otherwise authorize, modifications of a procurement
contract which provide for a total percentage cost
increase greater than the rate of inflation since the
date the contract was originally entered into, without
the specific approval of the Secretary of Defense.

Clearly, you cannot personally review every contract change,
though I hope you would review the larger ones. Perhaps you could
take a leaf from former Defense Secretary Robert McNamara's book.
McNamara brought a new team of bright young men, of whom you were
one, to the Pentagon in 1960 to centralize decisions on force structure
through systems analysis. I would like to see you centralize the audit
function at DOD by assembling a team of bright young cost accountants.
These could expand and improve the Defense Audit Service and the Defense
Contract Audit Agency. This new staff would give you the tools to monitor
cost increases and decide which are justified and which are not.

In addition, I would like to see the current Selected Acquisition
Report system drastically improved. At Congress' requests, the GAO
has made periodic special audits of the way the SAR system has been
functioning. The results of these audits were disturbing. The GAO
found that in 1972 and 1974 the DOD failed to report a total of $7 billion
in over-runs on programs which Congress was reviewing. Just last
year, another special GAO audit found that DOD had failed to report a
$260 million cost increase in the F-16 fighter.

In each of these reports the GAO made recommendations for im-
proving the DOD's performance on he SAR's. Will you review these
recommendations and make a general evaluation of the DOD's reporting
under the SAR requirements within the next year? Will you make public
the results of this review?

No reform will have any beneficial effects as long as the DOD con-
tinues to bail-out wasteful contractors. The Defense Department has been

4 unwilling to take the final step of cutting off contractors who do not perform
well. Admiral Rickover has described the result very well:
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The Honorable Harold Brown
April 18, 1977
Page Three

Large defense contractors can let costs come where

they will and count on getting relief from the DOD through
changes and claims, relaxation of procurement regulations
and laws...or other escape mechanisms...they will
make their money whether their product is good or bad;
whether their price is fair or higher than it should be;
whether delivery is on time or late.

Will you commit yourself to diverting Defense Department procurement

funds away from contractors with a record of waste, over-runs, and poor

management?

I am also very concerned about a closely related problem -- the

lack of competition in defense procurement. I find it shocking that in 1975

only 8.6 percent of military procurement dollars was awarded through

sealed bid price competition. Only 21.4 percent of DOD dollars was awarded

through competitive negotiated contracts, in which two or three contractors

were invited to bid on a project. Thus, 70 percent of DOD dollars was

awarded with no price competition at all. Moreover, the trends have been

in the wrong direction. There was less price competition in 1975 than in
1970.

The Services have always been extremely reluctant to encourage com-

petition. I suspect that even though the Services claim most contracts are

for sophisticated systems which cannot be procured through price compe-

tition, that oftentimes provides a shield behind which to hide rather than a

reality applicable to most of our procurement purchases. I suggest you

have all the Service Under-secretaries read "The General Advantages of

Competitive Procurement Over Sole Source Negotiation in the Department

of Defense," a November 1973 study prepared for the Joint Economic Com-

mittee. The study examined 20 complex weapon systems, including sophis-

ticated electronics and missile systems. These contracts originally were

awarded through sole source procurement, but for various reasons their

costs were later readjusted through price competitive bids. The results

were dramatic -- price decreases averaging 51 percent.

There are a number of specific steps I think you should take to

increase competition, the easiest being for you to make it clear to the

procurement officials you appoint that the general policy of the Department

is to encourage price competition. Price competition should be the rule

and sole-source procurement the exception.
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To implement this, as I suggested at your confirmation hearings, you
could require that all exemptions from price competitive bidding be approved
by the Office of the Secretary of Defense; additionally, I urge you to in-
stitute a system of regular quarterly reports to the Congress containing
the reasons why sealed bidding was not feasible in relation to each contract
where it was not used. If you do not approve of both of the procedures
herein suggested with respect to competitive bidding, what alternative
procedure will you adopt to require more competitive bidding, and how will
you keep Congress advised of your progress?

Furthermore, I suggest that you require that all procurement contracts
which are for follow-on buys be awarded on the basis of sealed bidding. This
could have an immediate effect in reducing DOD spending since between 15
and 20 percent of DOD procurement dollars is spent on follow-on contracts.
The follow-on buy should logically be far less costly than the original purchase,
and once the technology is completed, many companies may be interested in
submitting competitive proposals. What steps do you propose to take to im-
plement savings with respect to follow-on buys?

On another point in your testimony, you addressed yourself very
briefly to the protection of DOD procurement officials who speak up about
waste. I am concerned about dedicated government officials being encouraged
in this regard. What channels do you plan to establish to insure that those
who report on waste can be effective in making their complaint, and that they
are accorded a fair hearing? I would appreciate a detailed answer on this
key point.

Finally, in the open hearing I suggested that you require the military
and civilian personnel which you appoint to procurement positions to sign
a pledge not to go to work for at least two years for defense contractors they
monitor. You responded that I had identified a problem but you doubted that
I had identified a solution. I would appreciate hearing your solution, since
I feel that the American people -- by and large -- do not approve of the present
practices.

Dr. Brown, I look forward to a good working relationship with you.
To date, I have been very impressed by much of your performance in
office. But as a Senator who is committed to reducing wasteful expenditures
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of our tax dollars, I hope to help you focus in on areas wherein I believebillions of dollars can be saved.

I look forward to hearing from you soon.

Sincerely,

Howard M. Metzenbaum
United States Senator

cc: Senator John Stennis
Senator Barry Goldwater



APPENDIX IV

From Military Maneuvers: An Analysis of the
Interchange of Personnel between Defense t
Contractors and the Department of Defense.

Unreliable Reporting

Senator Proxmire's amendment to the Fiscal Year 1970 military
procurement authorization bill establishing a military-retiree
post-employment reporting system provides the only information
on DOD-defense industry employment interchanges that is readily
available to the public. Therefore, it is important that the reports
be as complete and accurate as possible. This can be accomplished
by assuring that: 1) all persons who are required to file reports file
them; 2) the reports filed are as complete and informative as
possible; 3) the reports are compiled correctly and in a useful
fashion by the Department of Defense; and 4) to avoid confusion in
record-keeping, persons who are not required to file reports do not
file them.

In all four respects, CEP found that the present reporting system
fails to accomplish its stated purpose. A reporting system which
could provide useful information on aggregate numbers of
interchanges and also highlight possible problem areas now
provides incomplete information, sometimes summarized inac-
curately, in a form that is not readily accessible or understandable.
Some of the shortcomings can be attributed to weaknesses in the
law, others to the DOD directive which implemented the law, 36 and
others to an apparent lack of effort on the part of DOD officials to
assure compliance with the provisions of the law.

Provisions of the Law

The Proxmire amendment requires that all retired officers above
the rank of major and civilian personnel at civil service ratings of
GS-13 or higher who accept employment with companies receiving

36 DOD Directive 7700.15, "Reporting Procedures on Defense Related Employment", October
30, 1970.
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more than $10 million per year in negotiated military contracts
must file a report with the service or agency that employed them
for three years after leaving the employment of the Department of
Defense, if currently employed at a salary of $15,000 per year or
higher, Consultants, part-time employees, and persons employed
for only a portion of a year are required to file reports for that year
if paid at a rate that would equal or surpass $15,000 for full-time
employment. Failure to file a report is a misdemeanor which carries
criminal penalties of up to one year in jail and/or a $1,000 fine,
although there is no record of any prosecutions. The amendment
also directed the DOD to prepare a form for the reports, to
establish procedures for collecting and analyzing reports, to
prepare a yearly summary report to the Congress, and to maintain
the individual employee filings for public inspection.
The DOD directive ordered former military officers to report to

their enlisted service, while former civilian employees and present
civilian employees are to report to the service or agency which
employs them. 37 The services and agencies that collect these
reports are responsible for assuring complete compliance with the
reporting requirement and are also required to evaluate and
tabulate the reports received. The reports are then forwarded to
the Office of the Assistant Secretary of Defense for Manpower and
Reserve Affairs, where the DOD report to Congress is prepared
and where the individual reports are maintained for public
inspection for a period of three years.

Underreporting
The largest and most obvious problem is that many people who

should file apparently do not. In CEP's analysis of the reports filed
during the first three years, it found that at least 1,500 reports that
should have been filed were not. Some men with an obligation to
file all three times only filed twice, while others with either a
three-year or two-year obligation filed only once. 38

37 Besides the Army, Navy, Air Force and the Office of the Secretary of Defense (OSD), five
agencies of DOD and one independent agency have received employment reports. They are:
Defense Communications Agency, Defense Supply Agency, Defense Contract Audit Agency,
Defense Intelligence Agency, Defense Nuclear Agency, and National Security Agency.
Because these six agencies are much smaller than OSD and the military services, and because
their employees are civilian civil service employees who experience lower turnover than the
military services, they receive a small number of reports each year. The six independent
Defense agencies cumulatively receive fewer than 100 employment reports annually.

38 This is probably a considerable underestimate of the number of missing reports. CEP could
only examine people who had filed at least one report. It had no way of identifying those who
failed to file even one report. CEP has prepared charts which compare the official DOD report
with the number of reports that should have been filed (see pp. 64-65).



CEP determined failure to file reports by comparing job transfer
dates and dates of employment against other years' reports. A
person was considered . to be in violation of the reporting
requirement if he filed one year and, from the best information
available to CEP, should have filed at least one other year but did
not. CEP assumed that employment had continued with the last
named company or government agency unless information to the
contrary was available. It also assumed that employment was
always at a GS-13 level or $15,000 per year pay scale unless
contrary information was presented.

In light of these assumptions, several caveats are in order. It is
possible that some transferees named as in violation of the filing
requirement may not have had to file reports. A person whose
apparent violation was in years prior to his first filing may not have
been required to file during those years because his salary was
below $15,000 or the GS-13 level. A person whose apparent
violation occured in the years after his last filing may not have had
to file in those years because he was no longer employed. CEP
presumes that there should not be many of this latter category,
however, because all companies and agencies were asked to notify
CEP as to which transferees were no longer employed. Of the 471
employees verified, ninety-six were no longer employed, but
termination of employment had only affected the filing obligation of
twenty-two men.
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Underreporting results in smaller aggregate numbers on the
yearly DOD reports to Congress, and makes it appear that fewer
transferees have recently been employed (see the charts at the end
of this chapter). By not filing, a person is also commiting a
misdemeanor and is denying to the public the preliminary
information that might make it possible to evaluate conflict of
interest problems. The public, by law, has a right to this
information.
DOD does make some effort, during separation interviews with

retiring personnel, to remind appropriate retirees of their
obligation to file employment reports if they transfer to companies
with defense contracts. In addition, notices are printed each year in
magazines read by retired military officers such as Army Times
and the Navy's Bureau of Personnel Retired Personnel Newsletter.
Some of the agencies within DOD go even further in an effort to

remind present employees of their obligation to file reports. A few
that employ a limited number of people, such as the Office of the
Secretary of Defense and the Defense Nuclear Agency, personally
remind current employees. The Office of the Secretary of Defense
also sends a yearly reminder to each former employee at his
last-known address. The Office of the Assistant Secretary for
International Security Affairs, the Office of the Assistant
Secretary for Systems Analysis, the National Security Agency and
the Naval Electronics Laboratory Center all have at least once in
the past three years partially prepared reports and sent them to
recently hired transferees from defense industry for completion.
Each company is also sent a letter asking it to remind employees

of their obligation to file. Some companies print notices in employee
bulletins or remind recently retired officers in personal
conferences.

Nevertheless, many people are apparently not filing reports. In
some cases, this may be ascribed to forgetfulness, and in others, a
lack of knowledge of the sometimes-confusing reporting
requirements. Most confusing is the requirement dealing with
timing, because reports are filed on a fiscal-year basis. For
instance, an employee retiring in July 1969 would be required to
file reports through Fiscal Year 1973. Reports are generally not
filed until after the end of the fiscal year, which would mean that
the last report would not be prepared until more than four years
after a person's retirement date. Of those who file reports, most
seem to be aware of this stipulation but because some are not, they
are unable to fulfill their filing requirements.

•
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Another problem, which will surface in coming years, is the fact

that, as written, the DOD implementing directive requires

employees to file four yearly reports. " Unless this requirement is

changed or explained, many will doubtless break the law

unintentionally.
The provisions relating to part-time employment and

employment for a portion of a fiscal year are similarly confusing.

One man, Jack G. Condon, a retired Army colonel, left the

employment of Automation Industries on July 6, 1971, six days

after the beginning of FY72. Because of those six days, he was

required to file an employment report for FY72 more than a year

after leaving the employment of Automation. He did not. Another

man, Colonel Ross L. Blachly (U.S.A.F., Ret.) noted on his FY72

report that, although employed by Rand during FY71, he had made

"no submission last year as earnings did not exceed $15,000. Recent

request to participate near full time necessitates this submission."

Apparently unaware of the requirement that part-time employees

must also file, Colonel Blachly unwittingly violated the reporting

law

Clarifying
Such individual cases, multiplied 1,500 times, account for many

of the reports not filed. Some modifications in procedures could

eliminate many of these problems and assure more complete

compliance with the reporting requirement. The language of the

directive could be modified to eliminate the four-year requirement,

or the specifics of the four-year reporting requirement could be

clarified and publicized. Individual reminders could be sent to each

person who had filed the previous year, calling attention to his

continuing obligation. ° Another procedure might help to assure

more complete compliance with the reporting requirement. At

present, no service or agency makes a comprehensive review of

retirees and former employees to assure that all people subject to

30 The directive specifies that a person will have to file a report for any fiscal year which

begins less than three years after his retirement date. An individual who retired and accepted

a job with industry during FY1971 would be required to file through FY74. If he had filed the

three previous reports he could conceivably believe that his obligation had ended, but FY74

would begin less than three years after his retirement.

40 Another possible, though expensive, procedure would be to search the records of a separate

DOD retirees form, DD Form 1357, "Statement of Employment (Retired Regular Officers)"

which are required of all retired military officers. It would be possible in theory to review

these forms, and notify each person who had retired within the prescribed period and listed

employment with a military contractor.
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the reporting requirement have filed employment reports. Some,
such as the Defense Supply Agency, Defense Nuclear Agency, and
the Office of the Secretary of Defense, review filings for total
compliance "to the extent practicable." For instance, the Defense
Nuclear Agency will notify any former employee known to be
working for a contractor. Other services or agencies, such as the
Army, fail to undertake any review whatsoever for reporting
compliance.
The law does specify criminal penalties for failing to file such

employment reports, but the DOD implementing directive does not
order any of the offices involved in the collection procedure to
review nonfilers. At present, the criminal sanctions are
meaningless—CEP could find no evidence of any prosectuions or
administrative actions based on failure to file employment reports.
Detailed investigations by DOD, Congress or some independent
agency and enforcement might result in more complete compliance
with the requirement of this law.

Overreporting
CEP also found that during Fiscal Years 1972 and 1973

approximately 200 people who were not required to file reports had
filed them. Though not a violation of the law and not as large a
problem as underreporting in scale, overreporting is nevertheless
bothersome because it further skews the figures on retirees
presented by DOD to Congress, and further complicates the task of
estimating the number of industry-DOD job transfers. It also
indicates, perhaps better than any other aspect of these reports, a
consistent lack of follow-up by the agencies of DOD. The
reporting-law implementing directive clearly states that each
report should be reviewed "to determine whether each form as
submitted is in fact required under the terms of the Directive."
Most commonly, reports filed are unnecessary because the

job-transfer date falls either before the three-year time period or
after the end of the fiscal year in question, or because the
contractor employer received less than $10 million in contracts
during the fiscal year in question. These are also understandable
oversights that could be corrected by more fully publicizing the
technicalities of the reporting requirement or by filtering out
unnecessary reports at the collection point.
CEP also found two other causes of inflated figures. A number of

transferees inexplicably filed two or more reports during the same
fiscal year. Also, many people who list multiple employers are

4;
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compiled under two or more employers. Since the aggregate totals
are derived by merely totaling company subtotals, each employee
is counted once for each entry. The most extreme example of this
type of overcounting is the FY1971 reports filed with the Defense
Communications Agency. Twenty-four former or present DCA
employees filed reports but each was listed in the compilation
under every former or present employer. One man was listed (and

• counted toward the total) six times. Although only twenty-four
reports were filed, the Defense Communications Agency listed
forty.
There is no apparent consistency on this point. The Navy, Air

Force, and Army have sometimes compiled transferees with
multiple jobs under all listed employers, under some listed
employers, or under only one listed employer. Each multiple listing
skews the figures, but it is not even possible to make an over-all
allowance for multiple listings. 41
Some services do attempt to filter out errors and extraneous

reports. Commander Manley Wade, the contact point for Navy
reports, for instance, stated that as many as one-third of the
reports filed with his office are discarded as unnecessary.
Other errors by DOD in report tabulation throw aggregate

figures off further. Some reports are compiled under the wrong
service or agency, others under the wrong company, and others are
assigned an inappropriate job classification. Many of these are
routine clerical errors: for instance, some employees of the Illinois
Institute of Technology Research Institute (IIT Research Institute)
are coded as employees of the ITT Research Institute; one
employee of Sperry Rand was coded as a Rand Corp. employee.

Since aggregate figures are compiled both by agency and
company, it is important that these tabulations be made accurately.

Divided Responsibility and Diffused Results
Many of the weaknesses in follow-up, evaluation and compilation

of the reports can be ascribed to inadequate staffing and lack of
time to properly perform all required tasks. Most employment
reports do not start arriving at DOD until August or September of
a given year, and the final report for Congress must be prepared by
December 31 of that year. During that time, all reports must pass
through at least three offices, and are processed through at least

41 CEP's comparative listing of reports that should have been filed each year are corrected for
multiple filings and multiple compilations. Each person counts only once.



Table 7

Comparison of DOD Reports Filed, FY73, with CEP's
Estimate of the Number that Should Have Been Filed

(CEP corrected figures in parentheses)

A B C D Total

Army 80 4 5 16 105
(143) (6) (15) (64) (228)

Air Force 202 2 9 10 223
(366) (4) (13) (29) (412)

Navy 191 4 16 56 267
(281) (20) (23) (144) (468)

OSD / OJCS 0 0 28 37 65
(0) (0) (27) (64) (91)

Defense Communications 0 0 0 20 20
Agency (0) (0) (0) (26) (26)

Defense Supply Agency 0 0 2 1 3
(0) (0) (2) (2) (4)

Defense Contract Audit 0 0 2 1 3
Agency (0) (0) (1) (1) (2)

Defense Nuclear Agency 0 0 0 2 2
(0) (0) (0) (5) (5)

Defense Intelligence 0 0 1 3 4
Agency (0) (0) (0) (5) (5)

National Security Agency 0 0 2 14 16
(0) (0) (7) (17) (24)

473 10 65 160 708
(790) (30) (88) (357) (1265)
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Comparison of Reports Filed, FY72, with CEP's
Estimate of the Number that Should Have Been Filed

(CEP corrected figures in parentheses)

A B C D Total

Army 100 4 8 42 154
(161) (8) (18) (62) (249)

Air Force 296 1 14 14 325
(452) (5) (20) (32) (509)

Navy 186 11 18 72 287
(299) (27) (25) (152) (503)

OSD / OJCS 8 0 13 63 84
(0) (0) (22) (53) (75)

Defense Communications 0 0 0 5 5
Agency (0) (0) (0) (30) (30)

Defense Supply Agency 0 0 1 2 3
(0) (0) (1) (6) (7)

Defense Contract Audit 0 0 1 0 1
Agency (0) (0) (1) (0) (1)

Defense Nuclear Agency 1 0 0 5 6
(0) (0) (0) (5) (5)

Defense Intelligence 0 0 1 0 1
Agency (0) (0) (1) (3) (4)

National Security Agency 0 0 8 17 25
(0) (0) (10) (18) (28)

591 16 64 220 891
(912) (40) (98) (361) (1411)

Key:

A: Retired officer, major/lieutenant commander or higher, presently employed by a

military contractor.

B: Former officer, major/lieutenant commander or higher, presently employed by a

military contractor.

C: Former civilian DOD official, GS-13 or higher, presently employed by a military

contractor.

D: Former contractor official, now employed by the Department of Defense.
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five distinct phases. Most reports are collected at a staff level
within either the Office of Personnel or the Legal Office of the
affected service or agency. They must then be sorted and evaluated
for completeness of information, and reviewed for possible
indications of violations of the Standards of Conduct.

In some agencies, reports are referred to legal counsel for this
review. All reports, along with summary data, are then sent to the
Service Secretary or Agency Director's office, then to the Office of
the Assistant Secretary of Defense for Manpower and Reserve
Affairs. This office is charged with producing the final summary
report that is sent to Congress, and is also the final repository
where the reports are maintained for public inspection. Nobody
keeps the reports for a sufficient period to undertake a serious
evaluation and to assure correct compilation of statistics. Even
during the short time alloted for each operation to be accomplished,
insufficient effort is exerted. The officer supervising collection,
compilation and content evaluation of all reports filed by retired
naval officers estimated to CEP that he spends at most forty hours
per year on the reports, not counting clerical help.
The final report prepared for Congress each year also is

inadequate. The publicly-released section contains two distinct
breakdowns of information. The first lists numbers of reports filed,
by service and category (see page 64). The second section breaks
down reports by category and employer. In other words, it tells
how many of each type transferee (retired officer, former officer,
former civilian DOD employee, present civilian DOD employee)
name each company as an employer. The report to Congress also
includes a copy of each report filed (a six-to-twelve-inch pile of
documents), and a listing of all filers, organized by employer.
There is no qualitative analysis, however. Howard Schuman,

Senator Proxmire's administrative assistant who helped draft the
amendment, told CEP that the Senator's staff has been
disappointed with the DOD reports to Congress. "We asked for a
report, and we have always thought that a report is an orderly
piece of information put together in a thoughtful way. We've never
received that."
This lack of effort is apparent throughout the report collection

and evaluation system. Since the entire procedure was not initiated
by DOD, but was thrust upon it by Congress, it is not perceived as
central to the goals of the DOD. By assigning the responsibility to
offices that have other responsibilities, and by dispersing the
responsibilities, it was assured that only a minimum of effort would

4
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be exerted for evaluating and compiling the reports. Some DOD
officials expressed personal objections to the reporting system.
One man within the report-compilation structure stated that, in his
opinion, "This whole reporting scheme is one of the stupidest
goddamned things I've every seen." Another official, also
responsible for collecting and compiling reports, said: "We keep
hoping that [the reporting requirement] will be repealed. Perhaps
when Senator Proxmire retires, they'll do away with it. Until then I
guess we'll have to put up with it."
By making the reports nonspecific in terms of job description, it

was also assured that they would not be useful for evaluating
possible cases of corruption. Jack Miller, the Army's evaluation
agent, remarked that in three years only one report had been
referred to the Office of the General Counsel, where the former
employee was subsequently cleared. Charles Overstreet, who helps
review Defense Nuclear Agency forms, stated that one consultant
had been called for further explanation, but that his explanation
had been satisfactory and no further action had been taken.
As a means of allowing internal evaluation, the reports have

failed. This is partially because of the vague job descriptions
generally provided and partially because of the lack of time allotted
for report evaluation. Navy Commander Wade maintained that the
reports "don't tell me anything about a fellow's job."
Perhaps more than anything, though, the lack of follow-up

investigations can be attributed to the weak conflict of interest
laws and a general lack of interest on DOD's part in enforcing the
laws that exist.

90-378 0 - 77 - 16
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APPENDIX V

TESTIMONY BY SENATOR BAYB

ON 5.695 - Defense Production

Act Amendments

of 1977 -- The "Revolving Door

Syndrome"

Mr. Chairman, I want to thank you for this invitation

to participate in the hearings you have scheduled today on a

most important effort to restore public confidence in govern-

ment. I hope my testimony will be helpful to you. These

proceedings should give us a better idea as to the extent of

the "revolving door syndrome." S. 695 will establish more

effective controls over who will be permitted to pass through

the revolving door from government service to private employ-

ment as well as prohibitions designed to prevent conflicts of

interest in government contracting. Importantly, our bill

proposes no new bureaucracy to sit on top of defense industries

or the Department of Defense. Rather, it provides for an

important expansion of the duties of the Chairman of the Civil

Service Commission, the Attorney General and the Comptroller

General of the United States.

"Lead us not into Temptation"

As the Chairman indicated in his statement of introduction

of S. 695, we are trying to prevent a "situation of temptation"

from developing where federal contracting personnel find them-

selves anticipating lucrative future employment in the private

sector as a result of their day-to-day decisions in the award

and management of contracts. In fairness to these officers, our

legislation does not bar completely employment outside the

federal government after their retirement or departure from

federal service. It does restrict employment with firms the

( 247)
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office has dealt with.

The Conflict of Interest Review Board proposed in the

bill will provide guidance by issuing advisory opinions on

what employment is proper and what is improper as stipulated
between government service and the private sector

in Section 801. The interchangAhas been taking place at

a more rapid rate and for some reasons which are understand-

able. The Council on Economic Priorities report on the "re-

volving door" syndrome found that

Despite the urgent need for competent acquisition
managers within the military, there are at present
few incentives for qualified officers to remain
in the service after 20 years. The defense industry
on the other hand, provides a compelling incentive
for a knowledgeable officer to leave the service.

Clearly, it would be unfair to slam the door of opportunity

in the faces of dedicated military officers who have served this

country well and now have an invaluable expertise to offer a

company engaged in defense work. At the same time, it would

only detract from our commitment to integrity if we allowed the

present situation to continue. I think that our bill is

sensitive to these dual concerns. They are not mutually ex-

clusive and the provisions of S. 695 have been carefully

formulated to fortify the contract manager in.DoDamd other federal

agencies in the performance of his duty. The Fitzhugh Com-

mission, Common Cause and the Council on Economic Priorities

concur that the present limitations on Contracting officers

do not remove them from conflict of interest situations. This

is the basic reason for the legislation before us today. It

is also the basic justification for its passage.

2t
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THE SCOPE OF THE PROBLEM

I think it would be appropriate to say that the integrity

in government issue we are addressing is directly linked to

the nature of the purchasing environment. A few statistics are

relevant here. According to recent reports, more than $66

billion is spent annually by the federal government in the pro-

curement of goods and services. Contractors providing a

a variety of functions for the federal government number over

250,000. The Department of Defense accounted for some $47 billion

worth of such contracting in FY 1976. These figures alone

indicate that the scope of the problem being discussed here

today is quite broad. It involves not only assurring the

integrity of our contracting officers, but facilitating

improvement of contracting procedures that can save the

taxpayers money while insuring the quality of government

purchases. The General Accounting Office and Senator Proxmire

have repeatedly called attention to this matter.

In Order to understand this point a little more clearly,

it is important to realize that most DoD purchases occur

in the form of "sole source" procurement. The other forms

which DoD purchase may take involve "competitive

negotiations" and "formally advertised" procurement. In all

of these categories, the contracting or procurement official

plays a vital role.

In a study by Dr. D.L. McClachlan writing for the Antitrust 

and Economics Review last year, price reductions were found to

have occurred as reliance on sole-source procurement was reduced.
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This should not be surprising considering the behaviour of

pricing policies as one moves away from the monopolistic

environment which is present in sole source procurement. But

it is precisely because most of DoD purchases continue to occur

in such an environment that the contracting officer's role is

crucial. Recent statistics for DoD non-intergovernmental

procurement for FY 1976 serve to underline the previous point.

In FY 1976 some $40.726 billion were expended by DoD for

inter/
nonigovernmental government purchases. The breakdown of "com-

petitive" and "non-competitive" (sources) was 42.6% and 57.4%

respectively. This means that over $23 billion in purchases

involved relying solely on the "countervailing power" of

government to assure that the product or service purchased was

procured at the fairest price. It is also important to

realize that $5.8 billion of the $23 billion are follow-on

awards that were obtained through some form of previous com-

petition. This highlights the importance of the monitoring

function of contracting officials. Situations of substantial

conflicts of interest cannot help but occur simply because DoD

or other agency purchases are so large.

Dealing with such vast sums of tax dollars presents a

constant temptation. It is clear from our recent experiences

with the Russian wheat deal that it take's two to fully realize

the fruits of such temptation. By adopting the prohibitions

contained in S. 695 we will be making it more difficult for

the unscrupulous contractor to tempt the federal contract

officer with gifts, week-end retreats to hunting lodges and

Jimmy
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other inducements that could reduce the aggresiveness of

federal officers to insure contract performance. Such a

statement should not be taken as a wholesale indictment of

anyone who seeks a government contract. To the contrary,

it is only because of the indiscretions of a few involving

the huge expenditures of tax dollars in the private sector

that we are now dIscussiligthe best way of restricting passage

through the revolving door. We must, however, make certain that

the procedures we agree on will achieve the result we seek

which is to enhancethe ability of contracting officials in securing

the best buy for the U.S. taxpayer available in the American

market place.

Mr. Chairman, I want to take this opportunity to reaffirm my strong

support for S. 695 as the best and fairest way to curtail the "revolving

door" syndrome. Enactment of the legislation being considered today can

only buttress the other necessary steps we must take to restore public

trust in both our elected and appointed officials. I think that Senator

Proxmire is performing an invaluable service by holding these hearings

in order to give serious attention to this most critical issue.
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APPENDIX VI

S. 1446

IN THE SENATE OF THE UNITED STATE'S

MAY 3 (legislative day, APRIL 28), 1977

Mr. RIRTCOFT introduced the following bill; which was read twice and referred
to the Committee on Governmental Affairs

A BILL
To preserve and promote ethical standards throughout the

executive branch, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

- 2 lives of the United States of America in Congrms assembled,

3 That this Act may be cited as the "Ethics in Government

4 Act of 1977".

5 TITLE I—GOVERNMENT PERSONNEL FINANCIAL

6 DISCLOSURE REQUIREMENTS

PERSONS REQUIRED TO FILE-

8 SEC. 101. (a) Upon assuming the position of an'officer

9 or employee designated in subsection (f) , an individual

10 shall file a report as required by subsection 102 (b) .

II

(253)



2

1 (b) Upon the transmittal by the President to the Senate

2 of the nomination of an individual to a position, appointment

3 to which requires the advice and consent of the Senate, such

4 individual shall file a report as required by subsection

5 102 (b) .

6 (c) Upon becoming a candidate for nomination or

7 election to the office of President or Vice President, as deter-

s mined by the Federal Election Commission, an individual

9 shall file a report as required by subsection 102 (b) .

10 (d) Any individual who is an officer or employee

11 designated in subsection (f) during any calendar year and

12 performs the duties of his position or office for a period in

13 excess of sixty days in that calendar year shall file on or

14 before May 15 of the succeeding year a report as required

15 by subsection 102 (a) .

16 (e) Any individual who occupies a position designated

17 in subsection (f) , before leaving such position, shall file a

18 report as required by subsection 102 (a) , unless such individ-

19 ual has accepted employment in another position designated

20 in subsection (f) .

21 (f) The officers and employees referred to in subsections

22 (a), (d), and (e) are-

23 (1) the President;

24 (2) the Vice President;
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i. (3) each officer or employee of an Executive

2 agency, as defined in section 105 of title 5, United States

3 Code, including a special Government employee as de-

4 fined in section 202 of title 18, United States Code,

5 whose pay rate either is specified in subchapter II of

6 chapter 53 of title 5, United States Code, or is at a corn-

7 parable or greater pay rate under another authority; and

8 (4) each officer or employee, including a special

Government employee as defined in section 202 of title

10 18, United States Code, whose position is classified at

11 GS-16, GS-17, or GS-18 of the General Schedule

12 prescribed by section 5332 of title 5, United States Code,

13 or who is in a comparable position under another au-

14 thority; each member of a uniformed service whose pay

15 grade is at or in excess of 0-7 under section 1009 of

16 title 37, United States Code; and each officer or em-

17 ployee in any other position determined to be of equal

18 classification.

19 (g) Reasonable extensions of time for filing any report

20 may be granted under procedures prescribed by the Director

21 of the Office of Government Ethics established by title

22 II of this Act, but the total of such extensions shall not ex-

23 ceed ninety days.
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1 CONTENTS OF REPORTS

2 SEC. 102. (a) Each report filed under subsections 101

3 (d) and (e) shall include a full and complete statement, in

4 such manner and form as the Director of the Office of Govern-

5 ment Ethics may prescribe, with respect to-

6 ( 1 ) the source and amount of: (A) each item of

earned income or aggregate of such items from a single

source totaling $100 or more, including any fee or other

9 honorarium received in comlection with the preparation

10 or delivery of any speech, attendance at any convention

11 or meeting, or the preparation of any article for publica-

12 tion; and (b) any gift with a fair market value of more

13 than $25 or gifts aggregating $250 or more from a sin-

14 gle source, including transportation, lodging, food, or

15 entertainment, other than political contributions other-

16 wise required by law to be reported and gifts from a

17 personal friend or relative with whom the reporting in-

18 dividual has no contact in the course of his official duties;

19 (2) the source and category of value of income

20 (other than earned income and gifts) received during

21 the year which exceeds $100 in value or amount from

22 any one source;

23 (3) the identity and category of value of any per-
24 sonal property held, directly or indirectly, in a trade of
25 business or for investment or the production of income,
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other than household furnishings, works of art, jewelry,

2 and collections of stamps, coins, and similar items, and

3 which has a fair market value of at least $1,000 at any

4 time during the year;

5 (4) the identity (except the address of a personal

6 residence) and category of value of each item of real

7 property held, directly or indirectly, which has a fair

8 market value in excess of $1,000 at any time during the

9 year;

10 (5) the identity and category of value of each

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

liability owed, directly or indirectly, other than to a

relative, which exceeds $2,500 at any time during the

year;

(6) the identity, date, and category of value of any

direct or indirect transaction, other than with a spouse

or minor child, in securities or commodities futures dur-

ing the year which exceeds $1,000, except that the iden-

tity of the recipient of any gift to any tax-exempt or-

ganization described in section 501 (c) of the Internal

Revenue Code of 1954 involved in such a transaction

need not be reported;

(7) the identity (except the address of a personal

residence) , date, and category of value of any direct or

indirect purchase, sale, or exchange, other than a trans-

action with a spouse or minQr child, of any interqst
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real property during the year which exceeds $1,000 in

value as of the date of such purchase, sale, or exchange,

except that the identity of the recipient of any gift to any

tax-exempt organization described in section 501 (c) of

the Internal Revenue Code of 1954 involved in such

a transaction need not be reported;

(8) any interest in a patent right, copyright, or

mineral lease, and the nature of such interest, held dur-

ing the year;

(9) the identity of all positions held as an officer,

director, trustee, partner, proprietor, representative, em-

ployee, or consultant of any corporation, company, firm,

partnership, or other business enterprise, any nonprofit

organization, and any educational or other institution:

Provided, That this paragraph shall not require the

reporting of positions held in any religious, social, fra-

ternal, or political entity;

(10) a description of the date, parties to, and terms

of any agreement or arrangement with respect to: (A)

future employment; (B) a leave of absence during the

period of the reporting individual's Government service;

(C) continuation of payments by a former employer

other than the United States Government; and (D)

continuing participation in an employee welfare or bene-

fit plan maintained by a former employer.
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1 (b) Each report filed under subsections 101 (a) , (b) ,

2 and (c) shall include a full and complete statement, in such

3 manner and form as the Director of the Office of Govern-

4 ment Ethics may prescribe, with respect to information re-

5 quired by paragraphs (3) , (4), (5) , (8) , (9), and (10)

6 of subsection (a) , as of the date of filing, and the sources

7 and amounts of earned income and other payments for the

year of filing and the preceding calendar year.

9 (c) The categories for reporting the amount or value

10 of the items covered in paragraphs (2) through (7) of sub-

11 section (a) are as follows:

12 (1) up to $5,000;

13 (2) from $5,000 to $15,000;

14 (3 ). from $15,000 to $50,000;

15 (4) from $50,000 to $100,000; and

16 (5) greater than $100,000.

17 (d) For purposes of paragraphs (1) through (8) of

18 subsection (a) , the report shall include the gifts, unearned

19 income, and the source (but not amount) of earned income

20

21

22

23

24

25

received by and the assets, transactions, and liabilities of

a spouse and minor child occupying the household of the

reporting individual.

(e) The holdings of and the income from a trust or

other financial arrangement from which the reporting indi-

vidual, spouse, or minor child occupying the same house-
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1 hold receives income or in which such person has a bone-

2 ficial interest must be reported according to the provisions of

3 this section: Provided, That if the beneficiary of the trust

4 or arrangement does not have knowledge of the identity of

5 the holdings and sources of income, the report shall so indi-

elite and the reporting individual shall provide that the in-

7 formation will be submitted by the trustee or other appro-

8 priate person.

9 FILING OF REPORTS

10: SEC. 103. (a) Each officer and employee identified in

11 subsection 101 (f) shall file the report required by this title

12 with the designated official of his agency.

13 (b) In addition, the President, the Vice President, the

14 head of each agency, each Presidential appointee in the Ex-

15 ecutive Office of the President who is not subordinate to the

16 head of an agency in that Office, and each full-time member

17 of a committee, board, or commission appointed by the Presi-

18 dent shall submit a copy of his report to the Director of the

19 Office of Government Ethics.

20 (c)- Each individual identified in subsection 101 (b)

21 shall file the report required by this title with the agency in

22 which he will serve and a copy of such report with the Di-

23 rector of the Office of Government Ethics.

24 - (d) Each individual identified in subsection 101 (c)

25 shall file the report required by this title with the Federal

26 Elections Commission.
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1 FAILURE TO FILE OR FALSIFYING REPORTS

2 SEC. 104. (a) (1) Any individual who knowingly falsi-

3 fies or fails to report any information required under section

4 102 shall be fined in an amount not exceeding $5,000 or im-

5 prisoned for not more than one year, or both.

6 (2) The Attorney General may bring a civil action

7 against any person who fails to file a report as required by

8 section 101 or who fails to report any information which such

9 person is required to report under section 102. The court in

10 which such action is brought may assess against such person

11 a penalty in any amount not to exceed $5,000.

12 (b) The head of each agency and the Director of the

13 Office of Government Ethics shall refer to the Attorney Gen-

14 eral the name of any individual they have reasonable cause

15 to believe has failed to file a report or has falsified or failed

16 to file information required to be reported.

17 (c) The President, the Vice President, and the head of

18 each agency, or the Civil Service Commission, may take any.

19 appropriate personnel or other action in accordance with ap-

20 plicable law or regulation against any individual failing to

21 file a report or information or falsifying information.

22 CUSTODY OF AND PUBLIC ACCESS TO REPORTS

23 SEC. 105. (a) Each agency shall make each report filed

24 with it under this title available to the public within forty-

25 five days after the receipt of such report and furnish a copy

90-378 0 - 77 - 17
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1 of the report to any person upon written request: Provided,

2 That this section does not require public availability of:

3 ( 1 ) information pertaining to the holdings and

4 sources of income of a trust or other financial arrange-

5 ment designed to insulate the reporting individual, his

6 spouse, or minor child from knowledge of the holdings

7 and sources of income of the trust if such trust or

8 arrangement has been approved under regulations pre-

9 scribed by the Civil Service Commission, with the con-

10 currence of the Attorney General, as necessary to avoid

11 potential or apparent conflicts of interest under section

12 208 of title 18, United States Code, and other applicable

13 laws and regulations: Provided, That the instrument

14 or agreement establishing the trust or arrangement and

15 the identity and category of value of assets initially

16 placed in the trust or arrangement shall be made avail-

17 able to the public under this section; and

18 (2) the report filed by any individual in the Cen-

19 tral Intelligence Agency, the Defense Intelligence

20 Agency, or the National Security Agency, or any indi-

21 vidual engaged in intelligence activities in any agency

22 of the United States, if the President finds that, due to

23 the nature of the office or position occupied by such

24 individual, public disclosure of such report would corn-



263

Ill

1 promise the national interest of the Federal Govern-

2 ment.

3 (b) The agency shall require any person inspecting or

4 receiving a copy of a report under subsection (a) to supply

5 his name and address and the name of the person or organiza-

6 tion, if any, on whose behalf he is requesting a report and

7 may require the requesting person to pay a reasonable fee in

8 an amount which the agency finds necessary to recover the

9 cost of reproduction and mailing of such report. The names

10 and addresses of persons and organizations inspecting or re-

11 ceiving a copy of a report shall be made available to the

12 reporting individual and to the public.

13 (c) ( 1 ) It shall be unlawful for any person to inspect,

14 obtain, or use a report-

15 (A) for any unlawful purpose;

16 (B) for any commercial purpose;

17 (C) for determining or establishing the credit

18 rating of any individual; or
4.4

19 (D) for use, directly or indirectly, in the solicita-

20 tion of money for any political, charitable, or other

21 purpose.

22 (2) The Attorney General may bring a civil action

23 against any person who inspects, obtains, or uses a report for

24 any purpose prohibited in paragraph (1) . The court in which



264

12

such action is brought may assess against such person a

2 penalty in any amount not to exceed $5,000.

3 (d) Any report received by an agency shall be held

4 in its custody and be made available to the public for a

5 period of five years after receipt of the report. After such

6 five-year period the report shall be destroyed.

7 REVIEW OF REPORTS

8 SEC. 106. (a) The Director of the Office of Govern-

9 ment Ethics and the head of each agency shall make pro-

10 visions to assure that each report filed under subsections

11 103 (a) and (c) and each copy of a report filed under

12 subsection 103 (b) is reviewed to assure compliance with

13 applicable laws and regulations.

14 (b) The Director of the Office of Government Ethics

15 shall review, on a random basis, not less than 5 per centum

16 of the reports filed under subsection 103 (a) .

17 ADDITIONAL REPORTING REQUIREMENTS

18 SEC. 107. Nothing in this title shall be construed to

19 prevent the President from requiring officers or employees

211 not covered by this title to submit confidential financial

21 statements.

22 EFFECTIVE DATE

23 SEC. 108. This title shall take effect on January 1,

24 1978, and the reports filed under subsection 101 (d) on

25 May 15, 1978, shall include information for calendar year

26 1977.
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TITLE II—OFFICE OF GOVERNMENT ETHICS

OFFICE OF GOVERNMENT ETHICS

SEC. 201. (a) There is established in the Civil Service

Commission (hereinafter referred to as the "Commission")

an office to be known as the Office of Government Ethics.

(b) There shall be at the head of the Office of Govern-

ment Ethics a Director (hereinafter referred to as the "Di-

rector") , who shall be appointed by the President, by and

with the advice and consent of the Senate.

AUTHORITY AND FUNCTIONS

11 SEC. 202. (a) The Director shall provide, under the

12 general supervision of the Commission, overall direction of

13 executive branch policies related to preventing conflicts of

14 interest on the part of officers and employees of any execu-

15 tive agency, as defined in section 105 of title 5, United

16 States Code.

17 (b) The responsibilities of the Director shall include-

18 ( 1 ) developing and recommending to the Com-

19 mission, in consultation with the Attorney General, rules

20 and regulations to be promulgated by the President or

21 the Commission pertaining to conflicts of interest and

22 ethics in the executive branch, including rules and

23 regulations establishing procedures for the filing, re-

24 view, and public availability of financial statements filed

25 by officers and employees in the executive branch as

26 required by title I of this Act;
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2

3

4

5

6

7

8

9

10

11

12 (4) conducting a random annual review of not less

13 than 5 per centum of the financial statements filed by

14 officers and employees in the executive branch as re-

15 quired by title I of this Act to determine whether such

16 statements reveal possible violations of applicable con-

17 flict-of-interest laws or regulations and recommending

18 appropriate action to correct any conflict of interest or

19 ethical problems revealed by such review;

20 (5) monitoring and investigating individual and

21 agency compliance with any additional financial report-

22 ing and internal review requirements established by law

23 for the executive branch;

24 (6) interpreting rules and regulations issued by the

25 President or the Commission governing conflict of in-

14

(2) developing and recommending to the Commis-

sion, in consultation with the Attorney General, rules

and regulations to be promulgated by the President or

the Commission pertaining to the identification and reso-

lution of conflicts of interest;

(3) monitoring and investigating compliance with

the public financial disclosure requirements of title I of

this Act by officers and employees of the executive

branch and executive agency officials responsible for

receiving, reviewing, and making available such state-

ments;

r4-4
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1 terest and ethical problems and the filing of financial

2 statements;

3 ( 7 ) consulting, when requested, with agency ethics

4 counselors and other responsible officials regarding the

5 resolution of conflict of interest problems in individual

6 cases;

7 ( 8 ) ordering corrective action on the part of agen-

8 cies and employees which the Director deems necessary;

9 (9) requiring such reports from executive agencies

10 as the Director deems necessary;

11 (10) assisting the Attorney General in evaluating

12 the effectiveness of the conflict-of-interest laws and in

13 recommending appropriate amendments;

14 (11) evaluating, with the assistance of the Attorney

15 General, the need for changes in rules and regulations

16 issued by the Commission and the agencies regarding

17 conflict of interest and ethical problems, with a view

18 toward making such rules and regulations consistent with

19 and an effective supplement to the conflict-of-interest

20 laws;

21 (12) cooperating with the Attorney General in de-

22 veloping an effective system for reporting allegations

23 of violations of the conflict-of-interest laws to the Attor-

24 ney General, as required by section 535 of title 28,

25 'United States Code;
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1 (13) providing information on and promoting un-

2 derstanding of ethical standards in executive agencies.

3 (c) In the development of policies, rules, regulations,

4 procedures, and forms to be recommended, authorized, or

5 prescribed by him, the Director shall consult when appro-

6 priate with the executive agencies affected, and the Attorney

7 General.

8 ADMINISTRATIVE PROVISIONS

9 SEC. 203. Upon the request of the Director, each execu-

10 tive agency is directed to—

(1) make its services, personnel, and facilities avail-

12 able to the Director to the greatest practicable extent for

13 the performance of functions under this Act; and

14 (2) except when prohibited by law, furnish to

15 the Director all information and records in its possession

16 which the Director may determine to be necessary for

17 the performance of his duties.

18 AUTHORIZATION OF APPROPRIATIONS

19 SEC. 204. There are authorized to be appropriated

20 to carry out the provisions of this Act, and for not other

21 purpose-

22 (1) not to exceed $1,000,000 for the fiscal year

23 ending September 30, 1978;

24 (2) not to exceed $1,000,000 for each of the four

25 fiscal years thereafter.
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1 ANNUAL PAY

SEC. 205. Section 5316 of title 5, United States Code,

3 is amended by adding at the end thereof the following:

4 " ( ) Director of the Office of Government Ethics.".

5 TITLE III

6 Section 207 of title 18, United States Code, is amended

7 to read as follows:

3 1207. Disqualification of former officers and employees:

9 Disqualification of partners of current officers

10 and employees

11 "(a) Whoever, having been an officer or employee of

12 the executive or judicial branch of the United States Govern-

13 naent, of any independent agency of the United States, or of

14 the District of Columbia, including a special Government

15 employee, after his employment has ceased, knowingly-

16 "(1) acts as agent or attorney for or otherwise

17 represents himself or any other person (except the

18 United States) in any formal or informal appearance

19 before, or

20 "(2) makes any contact on behalf of himself or

21 any other person (except the United States) with the

22 intent to influence any department, agency, court, court-

23 martial, or any civil, military, or naval cOnunission of

24 the United States or of the District of Columbia, or any

25 office'. or employee thereof, in connection 'with any

lanonsimmamanionommamailimmilM101111.milmilluniMMINuminallmiwa
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1 judicial or other proceeding, application, request for a

2 ruling or other determination, contract, claim, contro-

3 versy, charge, accusation, arrest, or other particular

4 matter involving a specific party or parties in which the

5 United States or the District of Columbia is a party or

6 has a direct and substantial interest and in which he

7 participated personally and substantially as an officer

8 or employee, through decision, approval, disapproval,

9 recommendation, the rendering of advice, investigation,

10 or otherwise, while so employed, or.

11 , "(b) Whoever, having been so employed, within two

years after his employment has ceased, knowingly-

13 "(1) acts as agent or attorney for or otherwise

14 represents himself or any other person (except the

15 United States) in any formal or informal appearance

16 before, or

17 ' "(2) makes any contact on behalf of himself or any

18 other person (except the United States) with the intent

19 to influence any department, agency, court, court-

20 martial, or any civil, military, or naval commission of

21 the United States or of the District of Columbia, or any

22 officer or employee thereof, in connection with any ju-

23 dicial or other proceeding, application, request for a ml-

24 ing or other determination, contract, claim, controversy,.

25 charge, accusation, arrest, or other particular matter in-
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1 volving a specific party or parties in which the United

2 States or the District of Columbia is a party or has a di-

rect and substantial interest and which was actually

4 pending under his official responsibility as an officer or

5 employee within a period of one year prior to the ter-

6 mination of such responsibility, or

7 "(c) Whoever having been so employed-

8 " (i) at a rate of pay specified in subchapter II of

9 chapter 53 of title 5, United States Code, or a compa-

10 rable or greater pay rate under another authority; or

"(ii) in a position classified at GS-16, GS-17, or11

12 GS-18 of the General Schedule prescribed by section

13 5332 of title 5, United State Code; in a position dassi-

14 fled at 0-7 or above under section 1009 of title 3/,'

15 United States Code; or in a comparable position unddr

16 another authority,

17 within one year after his employment with the department

18 or agency has ceased, knowingly—

"(1) acts as agent or attorney for or otherwiie19

20 represents any other person (except the United States)

21 in any formal or informal appearance before, or

22 "(2) makes any contact on behalf of any other per-

23 

)

son (except the United States) with the intent to in-

24 fluence the department or agency in which he served is

25 an officer or employee, or any officer or employee
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1 thereof, in connectiom with any judicial, rulemaking or

2 other proceeding', application, request for a ruling or

a other determination, contract, claim, controversy, charge,

4 accusation, arrest, or other particular matter which is

5, pending before such department Or agency or in which

6 such department OF agency is a party or has a direct and

7 substantial interest-

8 "Shall be fined not more than $10,000 or im-

prisoned for not more than two years, or both:

10 Provided, That nothing in subsection (a) , (b) , or

11 (c) prevents a former officer or employee, includ-

ing a former special Government employee, with

13 outstanding scientific or technological qualifications

14 from acting as- agent or attorney for or otherwise

representing, OF making any contact on behalf of

16 another person in connection with a particular mat-

17 ter in a scientific or technological field if the head

18 of the department or agency concerned with the

19, matter shall make a certification in writing, pub-

20 lished in the Federal Register, that the national

21 interest would be served by such action or appear-

22 ante by the former officer or employee: Provided

23 further, That subsection (c) shall not apply to a

24 feriner special Government employee who did not

25 perform duties of his position in the department

26 or agency for more than sixty days during the
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1 period of three hundred and sixty-five days im-

2 mediately preceding the date of termination of his

3 services with such department or agency.

4 "(d) Whoever, being a partner of an officer or em-

5 ployee of the executive branch of the United States Govern-

ment, of any independent agency of the United States or of

the District of Columbia, including a special Government

8 employee, acts as agent or attorney for anyone other than

9 the United States before any department, agency, court,

10 court-martial, or any civil, military, or naval commission,

11 of the United States or of the District of Columbia, or any

12 officer or employee thereof, on behalf of any other person

13 (except the United States) , in connection with any judicial

14 or other proceeding, application, request for a ruling or

15 other determination, contract, claim, controversy, charge,

16 accusation, arrest, or other particular matter in which the

17 United States is a party or has a direct and substantial

18 interest and in which such officer or employee of the Govern-

19 ment or special Government employee participates or has

20 participated personally and substantially as a Government

21 employee through decision, approval, disapproval, recom-

22 mendation, the rendering of advice, investigation, or other-

23 wise, or which is the subject of his official responsibility-

24 "Shall be fined not more than $5,000, or imprisoned

25 not more than one year, or both.".
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