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LON GSH ORE MEN ’S AND HARBOR WO RK ERS’ COMPEN­
SAT ION  ACT AMENDMENTS OF 1978

T H U R SD A Y , SE PTE M B E R  28 , 19 78

U.S . Senate,
Committee  on H uman  Resources,

~Washingtan,'^ D.C.
Th e committ ee met , pu rs ua nt  to noti ce, at  10 a.m., in room 4232, 

Di rksen Senate Office Bui ld ing,  S en ato r Alan  Cr an sto n,  a cti ng  cha ir ­
ma n, p res iding  pro  tem pore.

P re se n t: Senator s C rans ton and  Hayakaw a.

Open ing  Statement of Senator Cranston

Se na tor Cranston. We w ill  please come to orde r.
Thi s is  a mee ting of  the  fu ll Hu man  Resources Co mm ittee .
In  1972 the  Con gress ena cted into law  am end ments  to the  Lo ng ­

sho rem en’s and Har bo rw or ke rs ’ Compensation Ac t of  1927 designed 
to  pro vid e a un ifo rm  com pen sat ion  system fo r those eng aged in what 
ha d trad iti on al ly  come to  be known  as ma rit im e emp loymen t.

Thi s 1972 am end ment gr ea tly  impro ved  bene fits ava ilable  to those 
wo rke rs in  the ind us tri es  who were in jured on the jo b and  to th ei r bene­
ficiaries.  These indu str ies include  longshoremen  an d ha rbor  worke rs 
engaged in loa din g a nd  u nlo ading , bu ild ing, repa ir in g,  or d ism an tling  
la rg e commerc ial ships.

One pur pose of  the 1972 ame ndm ents was  t o reso lve the difficul ties 
caused  by t he  p rior  l im its  on  coverage to only tho se who were in jured 
on or  over the  na vig ab le wa ter s o f th e U ni ted State s. Tinder the  law  in  
force pr io r to 1972, a lon gsh ore man was covered  by the  Fe de ral act 
whi le wo rki ng  on the  dec k of  a  sh ip,  b ut  n ot  covered when he s hi fte d 
his  act ivi ties to  the dock—a  change of  sit ua tio n which migh t occur 
sev era l times each day. In  addit ion , with  the  new methods used in 
in tern at iona l s hip ping , inv olv ing  co nta ine r vessels and roll-o n/roll -of f 
un it  cargoes, an increasin g am ount of longshore  w ork is p erf orme d on 
docks a nd  a lesser am ou nt  on ships.

Th e Congres s agree d th a t compensation cov erag e fo r such worke rs 
should no t dep end  on th e fortu ito us  cir cums tan ce of  wh eth er th e in ­
ju ry  occu rred on  land  o r over water.

To eliminate th is  arb it ra ry  dis tinction , Congres s ame nded the defi­
ni tio n of  “n aviga ble  wat er s” unde r th e ac t to inc lud e any  ad join ing 
pier , wh arf, dry dock,  terminal , bui ld ing way, mari ne  ra ilw ay, o r othe r 
area  ad joi nin g na vig ab le wa ter s custo ma rily  used bv a ma rit im e em­
ploy er  in loadin g, un load ing,  repa iri ng , bu ild ing,  or  di sm an tling  a 
vessel.

A second p urp ose  o f t he  1972 a mendm ents was  to  c la rif y the  defini-  
(1)



tio n of  “employee”  u nd er  th e act, so that  a  de ter mi na tio n of  coverage 
cou ld be made fro m th at  d efin ition. Previou sly , th e ac t defined an em­
ployee  as “one eng aged in  m aritime  emp loyment who is  not  an  emplo y­
er ,” a sta nd ard which was conside red too vague to  be  useful. Th e old 
st an da rd  thu s req uir ed th e de ter mi na tio n of  c ove rage to be made on 
th e bas is of wh eth er th e in jured wo rke r was wo rk ing fo r a covered 
emp loyer.

In  1972, the Co ngress a do pte d wh at i t bel ieved to be  simple,  st ra ig ht­
fo rw ard lan guage to  accomplis h the two  purpo ses  th at  I  hav e ju st  
enu merate d. Th e rec ord  i s a mp le t hat  Congress  de sired  to  hav e th e act  
ap ply un ifo rm ly to  a ll wo rkers  engaged in t he  ind us tri es  tr ad iti on al ly  
kno wn as ma rit im e employment . How eve r, the record  is ba rre n of  
evidence  th at  Congress int ended to expand  or  oth erw ise  al te r the  
con cep t of  wh at cons titute s “m ari tim e emplo ym ent.” In  fac t, there is 
conside rab le evide nce to  th e co nt rary  to be fou nd in the committ ee 
repo rts and  othe r pieces of  leg islative  hi sto ry  lea ding  to the 1972 
ame ndm ents, as  several  co ur ts have  noted .

I t  is fund am en tal ly clea r and near ly  un ivers all y conceded th at 
Congress nev er in ten ded to  ex pand  th e coverage of  th e Fe de ral  L on g­
shorem en’s and  Har bo rw or ke rs ’ Compensatio n Ac t to employees  of  
sma ll boa t ma rinas,  sho res ide  resta uran ts,  fue l an d ice dealers , fish­
processing pla nts , oyste r shu cking  operatio ns,  skind iv ing schools, rec­
rea tio na l boat  m an uf ac tu rin g and  re pa ir  shops, and oth er wa terfr on t 
ac tiv ities  normally, com ple tely , and ap pr op riat ely covered by St ate 
wo rke rs’ com pensation law s—except to  th e ex tent  th at  thes e occupa­
tio ns  were alr eady  c overed unde r Federal  law  p ri or to 1972. A nd  that  
ex tent  involves only tho se very few worke rs in such  opera tion s who 
ac tua lly  work on or  over the navig able wa ters of  the  Un ited State s 
who for  th at  r eason ma y be denie d the  cov erag e o f S ta te  com pensatio n 
laws . Pre vio usly, emplo yers obt ained Longsho rem ens ’ and  Harbo r- 
wo rkers ’ com pensation cov erage to  prote ct th ese  work ers  with  a sim ple, 
rel ati ve ly inexpensive  ri der  to th ei r St ate wo rkers ’ compensatio n in ­
suranc e policy .

In  1974, the Dep ar tm en t of  L abo r, in its  notice No. 21, with  respe ct 
to  the  1972 amendments to  th is  act, reached th e conclusion—wi th w hich  
I  d isag ree—th at  in ad op ting  the 1972 amen dm ent s to  the  act , Co ngre ss 
int ended to  expan d th e definit ion  of  “m ari tim e em plo ym ent” to  inclu de 
th e en tire plea sure bo at  indu str y,  inclu din g sma ll rec rea tion al bo at 
bu ild ers and rep air ers, mari nas, servicers  o f small comm ercia l fishing 
boats , and o the r shoreside or ne arb y op era tion s.

Th e effect of  th is  dec ision was to  impose a c ripp ling  financial  burde n 
on the num erou s sma ll businesses affected by it,  who  previously were 
cove red by State  wo rkers’ compensation laws. Te stimo ny taken b y t he  
Ho use  Subcom mitt ee on Compensatio n, Hea lth  and Sa fety  of  the 
Comm ittee on Ed uc at ion and La bo r ind ica tes  th a t com pensation in ­
suranc e p rem ium s am ong some small employers ju mp ed  by  as m uch  as 
500 perc ent  in less th an  2 y ears, from,  fo r exa mple, $6.05 p er $100 o f 
payro ll to more th an  $30 p er  $100 of  payro ll.

The trem end ous increa se in insura nce  costs fo r th e recrea tional  b oat  
indu st ry  is n ot re la ted  to  the risk of  i njur y,  b ut  t o oth er fac tors. Th e 
act was designed to cov er sh ipbu ild ing and  long shor ing opera tions  
wh ich  are high ly dangero us  and  invo lve as mu ch as four  tim es the 
ri sk  of in ju ry  as or di na ry  m an uf ac tu rin g opera tions.  Recre ational



boatbuilding or repair, on the  other hand, involves no more r isk of 
indust rial injury than tha t involved in comparable occupations like 
cabinetmaking or auto mechanics, which are covered by State  com­
pensation laws.

The high premiums faced by the employers newly brought under 
the act by the DOL decision apparent ly resulted from a combination 
of factors  mostly unrelated to the actual claims experience of these 
employers.

These factors a re :
Fir st, the very small usual size of these operations,  averaging 

around seven employees—meaning  tha t the premium cost per em­
ployee must be much higher to cover the possibility of even a single 
serious accident. Large  shipyards have, of course, many more em­
ployees, reducing the cost per payroll dollar. In addition , because the 
total premium for a sh ipya rd is so substantia l, there is some evidence 
that carrie rs are willing to rebate some premium costs in order to 
keep the business. Because the premiums have apparently been cal­
culated industrywide, this may be responsible for even higher pre­
miums imposed on the small employers, even though thei r risk of acci­
dent is substantially  less.

Second, the combination of uncertainty as to cost/ risk, given the 
new and in some instance, unlimited benefits available under the Fed­
eral act, combined with the fact tha t insurance premiums are based 
on the worst potential risk conceivable.

Third, the unwillingness of private carriers  in many areas to write 
coverage under the Federa l act, except for prefe rred customers. In 
California, coverage was virtually unavailable in 1975, until emer­
gency State  legislation temporarily opened the State compensation 
fund to employers seeking coverage under the L and H Act.

Aft er permitting this legislation to expire in July, the California  
Legislature has recently enacted an indefinite extension of the State 
compensation fund’s auth ority to provide this coverage. Among our 
witnesses today is Mr. J. Michael Kavanagh who is responsible for 
administering  the  L and H division of the State compensation fund.

With  this  extended autho rity,  the situation in California was some­
what improved as to availability and cost of coverage, at least for the 
recreational boat industry. But other shoreside small businesses, in­
cluding fish processing plants, remain subject to very  high premiums.

While the most dramatic examples of hardship imposed on the rec­
reational boat industry and other small businesses have surfaced in 
California—where a number of businesses have been forced to close— 
the negative impact of P O L’s decision is becoming apparent in every 
State with a recreational boat indust ry on or near U.S. navigable 
waters where PO L’s interpretation of the act’s jurisdiction has been 
enforced.

And there is widespread evidence that  in many places, either as a 
result of confusion or nonacceptance of PO L’s interpreta tion, many 
employers have continued to operate with only State  workers’ com­
pensation coverage.

Thus, those who have complied wi th the PO L interpreta tion have 
been put at an economic and competitive disadvantage, while those 
who have not are running the grave risk that  they may eventually be 
found in noncompliance with the law.
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Th is needless d ilemm a has been cre ated by a DOL in terp re ta tio n of  
the  1972 amend ments  to the act  in a way  th a t Congress  never in ­
tended . Ex haustiv e at tempt s have  been made to  cor rec t th at  deci sion  
admi nis tra tiv ely  with ou t success. Th e Dep ar tm en t is ap pa rent ly  p re ­
pared  to aw ait  the even tua l outcome of  ju dic ial  review of  it s decis ions 
which may  come ye ars too  lat e to cor rec t th e ha rm  done  various 
businesses.

I  believe th at  the action of  the  Dep ar tm en t of  La bo r and  the re ­
act ion  of the ins urance indu st ry  are  such th a t Congress mu st now 
clar ify  its  own in te nt  with  resp ect  to who is and who is no t to be 
covered by  the  L and  H  Act.

Th is is the  reason I  int roduced S. 2020, a nd  am seeking its  en ac t­
ment.

[The  tex t of  S. 2020 fo llo ws:]
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load or unload or repair  any small vessel under 

eighteen tons n e t;

“ (C) any person engaged in the manufacture, 

repair, servicing, or sale of recreational boats, unless 

actually engaged  on, under, or over the navigable 

waters of the United States (as defined pr ior to the 

enactment of Public Law 92-576) and unless not 

otherwise covered by State workers' compensation 

law;  and

“ (D) any person engaged in the manufacture, 

repair, servicing, or sale of fishing boats and em­

ployed by an employer with twenty or fewer 

employees, unless actually engaged on, under, or 

over the navigable waters of the United  States (as 

defined prior  to the enactment of Public  Law 

92-576) and unless not otherwise covered by State 

workers’ compensation law.” .

Sec . 2. Section 2 of the Longshoremen’s and Ilar bor 

Workers’ Compensation Act is amended by redesignat ing 

paragraph (22) as paragrap h (24) and by inserting after 

paragraph (21) the following new paragraphs:

“ (22) The term ‘recreational boat’ means any

vessel which is of a type or class designed, manufac­

tured, or used primarily  for noncommercial purposes,24
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3

1 and not required to have a valid marine document as

2 a vessel of the U nited  States.

3 “ (23) The term  ‘fishing boat’ means any vessel

4 which is seventy-two feet in length or less and is of a

5 type or class designed, manufactured, or used primarily

6 for commercial fishing purposes.” .
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Senator Cranston. Today, we will hear from a panel of witnesses 
who can provide us with insight into how the DOL’s in terpretation 
of the 1972 amendments have affected various small businesses, we 
will hear from Assistant Secretary of Labor Don El isburg , who has 
long fam iliar ity with these issues, and we will hear from Mike Kava­
nagh, who can provide us with the perspective of the insurance ca r­
rier now providing most of the coverage available in California to 
these small businesses.

As many of you are aware, Congressman George Miller has taken 
the lead on the House side in attempting  to rectify this situation. Un­
fortunately,  he is prevented by illness from attending  this morning’s 
hearing,  but he has sent a statement which, without objection, I  will 
include at this point in the record.

[The prepared statement  of Congressman Miller follows:]
P repared Sta tem ent of H on. George Mill er , a R epr ese nt at ive  in  Congress 

F rom t h e  Stat e of Cal ifo rn ia

Sen ator Cranston, members of the  Committee, I regret th at  recen t hack sur ­
gery precludes me from deliver ing this testimony to the Committee in person. 
I do app rec iate  havin g the  opportu nity  to submit thi s sta tem ent  for the official 
record , and I would req uest th at  it  he pr inte d in  the record.

Senators,  you are  well aw are  of the severe crisi s which has  developed in the 
recreation al boating indu stry  in the  p ast  few years. This crisis thr eatens  n ot only 
the fu tur es  of these small businesses, but the millions of boat owners and users  
who depend upon them. In my own dis trict of Califo rnia, the  cities  of Rich­
mond, Martin ez and Pit tsb urg  all  have cons truct ed new ma rin as for use by 
the ir citize ns and othe rs in Con tra Costa County. I know, from the many let­
ters I have  received, and from the  days  of testimo ny on the Longshoremen’s bill 
in the  House Subcommittee, th at  th is problem is na tionwide in scope and severity

We are not simply talk ing  abo ut imposing some new costs on these businesses. 
Impo sition of the  terms of Notice 21, which applied the Longshoremen and Ha r­
bor Worke rs' Act to recreat ional boatin g and marinas, will seriously jeopar dize 
the en tire fut ure  of this industry. Subsequent to the decision conta ined in Notice 
21, insu ranc e rate s for  small boatm en jumped by several hun dred percent, forc­
ing businesses eith er to pay the  high er rates, and increase th ei r prices to con­
sumer s, or close down. Only sw ift  action by the Cali fornia Sta te Legislature has 
prevented the tota l impact of thi s bur eaucrat ic dis ast er from being fully real­
ized. But,  as other witnesses will doubt less tell you, the  covera ge offered under th e 
Sta te Fund  is not going to continue indefinitely, and when it  expires , the small 
boating  business in Califo rnia will be imperiled.

Let  me go rig ht to the he ar t of some of the objections rais ed by those who have 
opposed the bill which I introduced in the House. H.R. 8878, and which Senator 
Cransto n introdu ced in thi s body. S. 2020, on which this hea rin g this morning is 
being conducted. Las t week, spokesmen for  labor organiz atio ns told the Subcom­
mit tee  on Compensation. Health  and Safety th at  they believed th at  workers in 
an ind ust ry who do sim ilar  wor k should have sim ilar  coverage. I agree fully. I 
wa nt to sta te as firmly as I possibly can, th at  I would not be in suppo rt of this  
legis latio n for a moment if I believed th at  i t would, in any way, jeopardize  neces­
sary  coverage  for any worker . Bu t the  real  question  in reg ard  to S. 2020 is 
wh eth er or not compara ble typ es of work are  being done. I have  visited small 
boa tyar ds, and I must say th at  the  work the re bear s lit tle  semblance to the 
ship build ing yard s at  w hich the 1972 amendments  were targeted.  In fact,  the re is 
absolutely no evidence w hateve r to suggest, in the legislative histo ry, that  these 
smal l yar ds were intended to be covered by the  Longs horem en’s Act, except 
when work ers are workin g ove r the  navigable waters of the  United  States.  My 
legis lation, and Senator Cra nst on’s, would contin ue their  co verage under LHWA, 
and I do not believe th at  the small boating intere sts  oppose th at  provision.

Let  us look for a moment a t the  record of inju ries . Obviously, if someone is 
killed  or inju red in a small yar d, he is ju st  as inju red  or dead as if he had been 
build ing an ocean liner. But  wha t are  the  levels of inj uri es in small yards , and 
is it fa ir  to impose u nre alis tica lly high rates on an  ent ire  segme nt of an indu stry 
if  t he  ac tua ria l tables clear ly ind icate th at  it  i s unj ust ifie d? Assist ant  Secre tary
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of Labo r Don Elisberg, who served as a Senate  staff  person dur ing  the dra ftin g 
of the 1972 amendments, recently  testified  on this ma tte r before the House 
Subcommittee.  Concerning sma ll boat yards , Mr. Elisb erg told the  Subcommit­
tee: “There have been rela tivel y few  inju ries  repo rted  by this [segmen t of the ] 
indu stry . Dur ing the thre e mon ths July-Septem ber, 1977, when we conducted a 
survey, only 158 in juri es were rep orted nationwide, of which only 62 involved lost 
time from work. In Feb ruar y, the re were 24 lost time injuries repo rted  ; in March, 
4 4 : a nd in April, 28.” Those figures ar e for  the e nti re United Sta tes  !

By co ntrast , I would l ike to  n ote th e magnitude  of the  ove rall inj ury  rat e in the 
shipbuilding and rep air  industry. In  1976, ther e were 171,300 inju ries reporte d 
in occup ation s covered by the  Longs horem en’s Act. Given the  infinte simal per­
centag e a ttr ibuted  to  the rec rea tional  boating and ma rina phases of the indus try, 
is it rat ion al to require the  impo sition of the  high LHWA rate s, which were 
designed fo r ha zardous occupations, on th e small firms?

The U.S. Dis tric t Court for  the Nort hern  Di str ict  of Cal iforn ia considered 
this  situ ation las t year. In the case, Boating Ind ust ry Associations,  et al v. 
Ray Mar shall, the  Court  found th at  there was no legislative justi ficat ion for 
apply ing the 1972 amend ments  to rec reation al boat build ers and  marinas. The 
Court, as a result, ordered the Depar tme nt of Labor to rescind  Notice 21, and 
instru cte d the  federal gover nmen t to declar e “th at  it  is no longer  the official 
position of the  Labo r Dep artm ent  th at  the  LHWA applie s to recreat ional boat 
builders and  m arin as.” Together w ith  31 House and Senat e co lleagues. I wrote  to 
the Secreta ry of Labor and requ este d th at  he abide  by the rul ing  of the Court, 
and not appeal the decision. Unf ortu nate ly, the Labo r De par tme nt has decided 
to p ursu e t he appeal.

Duri ng a recent visit to Cal ifor nia  by Secret ary of Labor  Marshal l, I was able 
to arr an ge  for  him to spend some time  discuss ing thi s severe  problem with a 
con stituen t of mine, Quentin Lewton of Richmond, Calif ornia . Mr. Lewton has 
been one of the  prime movers behind H.R. 8878, and he has outs tand ingly repre­
sented the  views and the legitim ate  inte res ts of his fellow marina  and small 
boa tyar d operators . I under stand th at  Mr. Lewton will be test ifyi ng before 
the  Comm ittee today, and I will def er to him on repo rting the  resu lts of his 
discu ssions  with  Secre tary Mar shal l. Suffice it to say that  I have always been 
impres sed with  the Sec reta ry’s conce rn on t his matter , and th at  I am most gra te­
ful th at  he took the time  to he ar  the problems of the  rec reational  boat indu stry  
ear lie r th is month in California.

Mr. Chai rman, it does not ap pe ar th at  the House Subcommittee  is going to be 
able to ac t upon H.R. 8878 dur ing  the cur ren t session of Congress, and I regre t 
this  very much. We have had a gr ea t deal of testimony on behalf of the bill, and 
I thin k the  record, taken together with the recent Court  decision, estab lishes  firm 
ground fo r its  enactme nt. Over and over again, however, we have heard  the 
complaint  tha t ther e is not enough data.

To prov ide the Congress with  mor e complete information on thi s issue, so as 
to ass ure  sw ifte r consid eratio n in the next Congress, I will soon ask the  General 
Accounting Office to begin an investi gati on of the  fiscal im pacts of Notice 21. of  the 
legislative hist ory of the  1972 amendm ents  with  rega rd to small boatmen, and 
of the imp acts  since the 1975 decisio n to impose LHWA rat es on this segment of 
the ind ust ry.  I also will ask GAO to investiga te whe ther  evidence exis ts to 
dete rmine whe ther  or not the  ra tes being charge d small ind ustry by insurance  
companies ar e justified  by inj ury or disab ility rates among work ers in the 
yards .

I also am askin g GAO to inv est iga te the  ripple  effect of Notice 21 with  respect 
to the c losur e of yards, increases in mooring, launching a nd storage  fees, and other 
affected cost s which are passed along to consumers. I am also anxio us to see 
a ful ler  comparison of the inju ry ra tes in small yards with thos e of larger  ship ­
building o r r epair  facil ities.

Mr. Chai rman , in the event th at  thi s legislation is not enacted this  year, the 
GAO stu dy will provide a sound empiri cal basis upon which to push  similar  legis­
lation  in the  96th  Congress. Until th at  time, a sword will han g needlessly over 
the head s of those in the rec rea tional  boating  indu stry , workers  and employers 
alike. I would like to commend you. Senator Crans ton, and the  members of 
the Committee , for  recognizing the very great problems in thi s area , and for 
moving along with these hea ring s on behal f of this legislation.  I would also 
like to inv ite  any members of the Committe e to subm it to me quest ions which 
they would like addressed to GAO as  pa rt of the  study which I have described 
this  morning.
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I app reci ate having the  opp ortu nity  to test ify before thi s Committee, and I 
look forw ard  to working cooperative ly with  you on this  issue in the future.

Senator Cranston. T will now ask Mr. Quentin Lewton to introduce 
the first panel of witnesses to the committee.

Thank you very much for being present.

STATEM ENT OF QU ENTIN  LEWTON, NO RTHERN  CAL IFORNIA
MA RINE  ASSOCIATION; JI M  McKIN LEY, NO RTHERN  CALIFORNIA
MAR IN E ASSOCIATION; WILLIAM  KETTENBERG, SOUTHERN
CALIFORNIA  MA RIN E ASSOCIATIO N; DENNIS GRIESING , NA­
TIO NAL ASSOCIATION OF ENGIN E & BOAT MANUFAC TUR ERS ;
JOH N HARDY, NATIONAL ASSOCIATION OF EN GINE  & BOAT
MANUFAC TUR ERS; AND JIM  McBANE, NATIONAL FISH ER IE S
INST ITUT E, A PAN EL

Mr. Lewton. Good morning. My name is Quentin  Lewton. I am 
from the Northern California Marine Association.

This morning, we have John Hardy from the firm of Patton, 
Boggs & Blow, representing the National Association of Engine & 
Boat Manufacturers.

This is Dennis Griesing, government affairs manager of the Na­
tional Association of Engine & Boat Manufacturers.

Jim  McBane represents the National Fisheries Inst itute .
Jim  McKinley is from the  Northern Californ ia Marine Association.
Also, we have William Kettenberg from the Southern California 

Marine Association.
T would like to ask John Ha rdy  to lead off.
Senator Cranston. Fine.
Mr. H ardy. Mr. Chairman, my name is John Hardy, Jr ., of the firm 

of Pat ton, Boggs & Blow. We are appear ing today on behalf of the 
Boat ing Industry Associations, Chicago, Til., and the National Asso­
ciation of Engine & Boat Manufacturers, New York, N.Y. The two 
associations are broadly representative of the recreational boating 
industry and their  combined membership includes over 800 boat, en­
gine, and accessory manufacturers, repa ir yards, and small marinas for 
recreational craft, across the country.

We appreciate the opportuni ty given us this morning to  testify with 
respect to S. 2020, which would help clarify the jurisdict ion of the 
Longshoremen’s and Harborworkers’ Compensation Act by partially 
exempting the recreational marine indust ry from that, act’s coverage.

Mr. Chairman, I  would like to summarize the rest of my written 
testimony, but would ask th at it be placed in the record as i f stated.

Senator Cranston. All these statements will go in as if  read in full. 
We appreciate your summarizing  since we are pressed for time.

Mr. H ardy. On June  6, 1975, the Department of Labor issued a 
ruling, designated “Notice No. 21,” tha t recreational boa tbuilders and 
marinas  are “employers” with in the meaning of the act and that em­
ployees of recreational boatbuilders and marinas are engaged in “mari­
time employment.” Notice No. 21 is based upon an erroneous inter­
pretation  of the act. However despite that fact, i t has had a devastating 
impact across the country, by compelling recreational boat businesses 
to obtain Longshoremen’s Act. coverage.
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As  a  consequence o f not ice  N o. 21, the rec rea tional mar ine ind us try  
has  been be set by  two major  prob lem s:

1. Insuranc e rates fo r Lo ngshore me n’s Act cov erag e have  increased 
the t otal  cost  o f w orkmen’s com pen sat ion  insu ran ce sev era l times over 
wh at i t wa s p rior  to the  time  not ice  No. 21 wa s iss ue d; an d,

2. P rivat e insurance  car rie rs  in  various p ar ts  of  th e c ou nt ry  (among  
oth ers , Ca lif ornia,  Pe nn sy lvan ia , Ala bam a, Ore gon, Wash ing ton , 
and  New  Yo rk) are  re fu sing  to  insu re rec rea tional bo at  businesses 
which have  Longsh oremen’s Ac t exposure .

Th e esc ala tin g ra te  of  Longshore me n’s Ac t coverage is a severe 
problem  fo r the  rec rea tion al bo at in g ind us try , composed pr im ar ily  o f 
very sm all companies hav ing on ly  lim ited f inancial  resources.

Th e De pa rtm en t of  Lab or  has  st ate d tim e a nd  a ga in  th a t it  wil l not 
al te r i ts  po siti on sta ted  in  no tice No. 21 u nti l t he  issue  ha s been f ormal­
ly dec ided by  the cour ts. Th ere are two cases presen tly  be ing lit iga ted , 
in both of  which BTA an d N AEBM  are partie s. I t  is a nt ic ipated , how­
ever,  th a t these pro ceedings wil l no t be concluded fo r conside rabl e 
time . I t  i s the firm belie f of  t h is  indu str y th at the legal basi s fo r our  
positi on t h a t we should be ex em pt fro m th e act, is  sound.

The Longsh ore me n’s Act  was  enacted  in 1927 to  pro vid e a  com pensa­
tion rem edy  f or  workers involved in the load ing , u nloading , o r repa ir­
ing  of  large comm ercia l sh ips who would no t oth erw ise  hav e been 
en tit led to  State workm en’s com pen sat ion  benefits  if  in ju red wi thin 
the  Fed eral  m ari tim e ju ris dicti on .

Th e l egi sla tive h ist ory est ablishes th at  the ac t was i nte nded  to cover 
only ce rta in  worke rs, those in  th e commercial sh ipping  indu str y.

Subseque nt to  the p assage  o f t he  Longsho rem en’s Act, th is  coverage 
was expanded by  judic ial  int erpretat ion.

The co ur ts gr ad ua lly  en lar ged the  coverage of  th e ac t to include 
any employee, reg ard less of  th e na ture  of  his employment , who  was 
in jur ed  upon the na vigabl e w aters of  the U ni ted  State s.

In  1972, Congress enacted  su bs tan tia l rev isions to  th e coverage pr o­
visions of  t he  act. The leg isl at ive  his tor y to  t he  Longsho rem en’s and 
Harbo rw orke rs’ Comp ens ation Act  Am end ments  of  1972 reaffirms 
Con gress in ten t that  the  act cov er only a specific and lim ited class of 
worke rs in volved with l arg e comm ercial ships .

A major  provis ion  in th e 1972 amend ment establ ished a sta tus re ­
qu ire me nt fo r coverage by m an da tin g t hat  the claiman t be engaged in 
“m aritime employment.” Co ngres s qual ified  th at  te rm  by ad ding  lim it­
ing  lan guage, “in clu din g an y longshoremen  or  othe r person  engaged  
in long shor ing opera tions  an d any ha rborwo rker  inc ludin g a ship 
repa irm an , sh ipb uil der and sh ipbreake r.”  Thus, Con gress inte nde d to 
restr ic t those covered by the  a ct  to  w orke rs engaged in  r ecognized his­
tor ica l mari tim e ac tiv itie s associated wi th commerc ial sh ipp ing . Th is 
lan guage is clea r and expli cit  ; i t cannot  be  rea d to  include workers  in 
the  rec rea tio na l b oa tin g in du str y.

The commit tee repo rts  to  the 1972 amend ments  sta te  th at  only  
ners ons  “d ire ctl y involved” in  th e “loading, un loa din g, re pa ir in g or 
bu ild ing of a vessel” are covered by the  act. W orke rs in t he  recreatio nal  
bo ati ng  in du str y,  who d o not do any loadin g or  unloa ding  an d who do 
not bu ild  or  re pa ir  lar ge  commercial  vessels, are  no t covered bv the 
act.
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S. 2020 is a major step towards the  alleviation of th e burden under 
which the  recreational boat industry  is presently operating. Thus, we, 
of course, urge its enactment. However, it may rep resent  only a partial  
solution because it may eliminate the act’s coverage for employees in 
this indus try only when they  are on land, and not when they are on or 
over the navigable waters.

Our testimony this morning indicates tha t Congress never intended 
to inc lude the industry with in the act’s coverage. W e urge this com­
mittee to consider a tota l exemption for the indus try, in accordance 
with the intent o f Congress, by expanding S. 2020 to cover employees 
in the industry  not only when they are on land but  in all of thei r 
activities.

Tha nk you.
Senator Cranston. Thank you.
[The jo int prepared statement of the  Boating Indu stry Associations 

and National  Association of Engine and Boat  manufac turers  follows:]
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TESTIMONY OF
BOATING INDUSTRY ASSOCIATIONS 

AND
NATIONAL ASSOCIATION OF ENGINE AND BOAT MANUFACTURERS 

BEFORE THE
SENATE HUMAN RESOURCES COMMITTEE

Mr. Ch air man  and  Members o f th e  Com m itt ee , my name i s  

Jo hn Har dy , J r .  o f  th e  f ir m  o f P a tt o n , Bog gs & Blow . We a re  

a p p e a rin g  to day  on b e h a lf  o f  th e  B oati ng  In d u s try  A s s o c ia t io n s , 

C h ic ag o , I l l i n o i s ,  and th e  N a ti o n a l A s so c ia ti o n  o f E ngin e and  

B oat  M a n u fa c tu re rs , New Y ork , New Yor k.  The two A s s o c ia ti o n s  

a re  b ro a d ly  r e p r e s e n t a t i v e  o f  th e  r e c r e a t i o n a l  b o a ti n g  in d u s tr y  

an d t h e i r  co mb ine d m em be rs hi p in c lu d e s  over  800 b o a t,  en g in e  

an d a c c e s sa ry  m a n u fa c tu re rs , r e p a i r  y a rd s , and sm a ll  m ari nas 

f o r  r e c r e a t i o n a l  c r a f t  a c r o s s  th e  c o u n tr y .

We a p p re c ia te  th e  o p p o r tu n it y  g iv en  us  t h i s  m or ni ng  to  

t e s t i f y  w it h  r e s p e c t  to  S.  20 20 , whi ch  wo uld  h e lp  c l a r i f y  th e  

j u r i s d i c t i o n  o f th e  L ongsh ore m en 's  and  Har bo r W ork ers ' Compen­

s a t io n  Ac t by  p a r t i a l l y  exem pting th e  r e c r e a t i o n a l  m ar in e  

in d u s t r y  from th a t  A c t 's  c o v e ra g e .

The r e c r e a t i o n a l  b o a ti n g  in d u s try  f ir m ly  b e l i e v e s  

t h a t  i t  has  nev er  be en  th e  i n te n t io n  of C ongre ss  to  in c lu d e  th e  

r e c r e a t i o n a l  b o a ti n g  in d u s t r y  w it h in  th e  A c t 's  c o v e ra g e . The 

pro ble m  fo r  t h i s  in d u s t r y  h as a r is e n  because  o f  an  e rro n e o u s  

i n t e r p r e t a t i o n  o f th e  A ct  by  th e  D ep ar tm en t o f L abor.  The two 

A s so c ia ti o n s  whi ch  I r e p r e s e n t  a re  h e re  to day  to  s t r e s s  th a t  

c l a r i f y i n g  l e g i s l a t i o n  i s  n e c e ssa ry  to  p ro v id e  pro m pt r e l i e f  

fo r  th e  in d u s try .
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I .  Congre ss  Has Nev er  In te n d ed  fo r  th e  R e c re a t io n a l  
B oati ng  In d u s try  to  be  Cov ered  by th e  L ongsh ore - 
m en 's  A ct.

A. The 1927 Act

The L ongsh ore m en 's  and H ar bor W ork er s'  C om pen sa ti on Act  

was e n a c te d  in  1927 to  p ro v id e  a com pensa ti on  rem edy fo r  w ork ers  

in v o lv e d  in  th e  lo a d in g , u n lo a d in g , or r e p a i r in g  o f l a r g e  com­

m e rc ia l sh ip s  who would  n o t o th e rw is e  ha ve  be en  e n t i t l e d  to  

S ta te  w or km en 's  com pensa ti on  b e n e f i t s  i f  in ju re d  w it h in  th e  

F e d e ra l m ari ti m e  j u r i s d i c t i o n .

The l e g i s l a t i v e  h i s t o r y  e s t a b l i s h e s  t h a t  th e  A ct  was  

in te n d e d  to  co ver  o n ly  c e r t a i n  w o rk e rs , th o se  in  th e  sh ip p in g  

in d u s t r y :

1.  Th ose who d r a f t e d  th e  A c t,  Co ng re ssmen  and  th e  nu mer­

ou s w i tn e s s e s  ap p ea ri n g  b e fo re  th e  v a r io u s  C o n g re ss io n a l Com­

m it te e s  r e f e r r e d  e x c lu s iv e ly  to  s h o re s id e  w ork ers  who wer e 

in v o lv ed  w it h  la rg e  co m m er ci al  s h ip s .  Which in d u s try  an d wha t 

s iz e  v e s s e l  C ongre ss  was c o n te m p la ti n g  when i t  p ass ed  th e  Act  i s  

in d ic a te d  by th e  w it n e s se s  who wer e in v it e d  to  t e s t i f y  b e fo re  

C ongre ss  on  th e  pro pose d  l e g i s l a t i o n .  T es tim ony was h ea rd  fro m 

r e p r e s e n t a t i v e s  o f  th e  I n t e r n a t i o n a l  L ongsh ore m en 's  U nio n, th e  

Am er ican  A s so c ia ti o n  fo r  Lab or  L e g i s l a t io n ,  th e  Am er ic an  F ed e ra ­

t io n  o f  L ab or,  th e  C e n tr a l T ra d e s  and  La bo r C o uncil  o f G re a te r  

New Yor k,  th e  P a c if ic  S te am sh ip  A s s o c ia t io n , Amer ican  S h ip b u i ld e r s , 

I n c . ,  th e  C ouncil  o f  Am er ic an  S h ip b u i ld e r s , I n c . ,  th e  New York 

and New J e r s e y  Dry Dock A s s o c ia t io n ,  th e  Am er ican  S te am sh ip
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Ow ners A s s o c ia ti o n , th e  U n it ed  S ta te s  Sh ip p in g  Bo ard and th e  

I n t e r n a t i o n a l  Se am en 's  Un ion o f  A m er ic a.  A ll  o f th e s e  o rg a n i ­

z a t io n s  wer e co nce rn ed  e x c lu s iv e ly  w it h  co m m er ci al  sh ip p in g  or  

th e  s h ip  r e p a i r  i n d u s t r i e s .

Ther e i s  no r e fe re n c e  in  th e  l e g i s l a t i v e  h i s to r y  to  non­

co m m er ci al  v e s s e ls  and n o t a s i n g l e  re fe re n c e  to  r e c r e a t i o n a l

b o a t s .

2.  The l e g i s l a t i v e  h i s t o r y  in d ic a te s  t h a t  C o ngre ss  d id  

n o t se ek  th e  in c lu s io n  o f  a l l  th o se  who wo rked  on o r n e a r th e

w a te r . The  Ac t i t s e l f  d id  n o t  cover  a l l  fo rm s o f m ari ti m e  

em pl oy m en t.  M ast ers  and th e  cre w s o f v e s s e l s  were e x c lu d ed  

as  wer e o th e r  c r a f t  and  t h e i r  em plo yers  who

were n o t en ga ge d in  th e  h a za rd o u s  o c c u p a ti o n s  o f  lo ngsh ore m en  

and sh ip  re p a ir m en . The  " e ig h te e n  to n  n e t"  e x c lu s io n  

was  ad de d to  exem pt  th e  f i s h in g  in d u s t r y ,

f i s h in g  v e s s e l s ,  and  a l l  o th e r  sm a ll  v e s s e ls  un de r t h a t  s i z e .

I t  i s  c le a r  th en  t h a t  C ongre ss  in te n d e d  t h a t  th e  192 7

Act  co v er on ly  w ork er s in  h a za rd o u s  o c c u p a ti o n s , na mely th o se  

in v o lv e d  w it h  la rg e  co m m er ci al  s h ip s .

B. J u d i c ia l  I n t e r p r e t a t i o n  o f th e  1927  Act  

Subse quent to  th e  p a ssa g e  o f th e  L ongsh ore m en 's  A c t,  i t s  

co v era g e  was ex pa nd ed  by j u d i c i a l  i n t e r p r e t a t i o n .

The  C ourt s g ra d u a l ly  e n la rg e d  th e  co v era g e  o f  th e  Act  to  

in c lu d e  an y em pl oy ee , r e g a r d le s s  o f th e  n a tu re  o f  h i s  em pl oy m en t, 

who was  in ju re d  upo n th e  n a v ig a b le  w a te rs  o f  th e  U n it ed  S t a te s .
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Th us  a " f r e ig h t  br ak em an " fo r  a r a i l r o a d  ( P e n n sy lv a n ia  R.R . Co. 

v . O 'R o u rk e , 344 U.S . 334 (1 9 5 3 ) ) , a j a n i t o r  (P a rk e r v . Moto r Boa t 

S a le s , I n c . , 314 U.S . 244 (1 9 4 1 ) ) , and a p i l o t  (N al co  Che m ic al  

C orp , v . S h ea , 419 F .2 d 572 (5 th  C i r . 196 9) ) we re  a l l  fo un d to  

ha ve  bee n cover ed  by th e  A c t,  even  th ou gh  no ne  was in v o lv e d  

w it h  l a r g e  co m m er ci al  s h ip s ,  b ecau se  th ey  were in ju r e d  on or 

over th e  n a v ig a b le  w a te r . Th us  th e  c o u r ts ,  by  i n t e r p r e t a t i o n ,  

e li m in a te d  an y s t a tu s  t e s t  an d r e l i e d  e x c lu s iv e ly  on  a s i t u s  

t e s t  to  d e te rm in e  th e  A c t 's  c o v e ra g e .

C. The 1972 Am end ments

In  19 72 , C ongre ss  e n a c te d  s u b s ta n t i a l  r e v is io n s  to  th e  

co v era g e  p ro v is io n s  o f  th e  A c t.  The  l e g i s l a t i v e  h i s t o r y  to  th e  

L ongsh ore m en 's  and  H ar bo r W o rk ers ' Com pe ns at io n Act  Am endmen ts 

o f 1972 r e a f f i rm s  C o n g re s s 's  i n t e n t  th a t  th e  Act  cover  o n ly  a 

s p e c i f i c  and  l im i te d  c la s s  o f  w o rk ers  in v o lv ed  w it h  l a r g e  com­

m e rc ia l s h ip s .

A m aj or  p r o v is io n  in  th e  1972 Amendm ents  e s t a b l i s h e d  

a p r e c i s e  and  l im i t in g  d e f i n i t i o n  o f an "e m pl oy ee " fo r  p u rp o se s  

o f  th e  A c t 's  c o v era g e . The new d e f in i t i o n  in  S e c ti o n  2 (3 ) man­

d a te s  t h a t  th e  c la im a n t be  en gag ed  in  "m ari ti m e  em plo ym en t" . 

C ongre ss  q u a l i f i e d  t h a t  te rm  by  ad din g l im i t in g  la n g u a g e , 

" in c lu d in g  any lo ngsh ore m en  o r o th e r  p e rs o n  en ga ge d in  lo n g sh o r-  

in g o p e r a t io n s  and  any h a rb o r- w o rk e r  in c lu d in g  a sh ip  re p a ir m a n , 

s h ip b u i ld e r ,  and  s h ip b r e a k e r ."  In  d e f in in g  th e  te rm  "e m pl oy ee " 

fo r  th e  f i r s t  ti m e , C ongre ss  in te n d e d  to  r e - e s t a b l i s h  a s t a tu s
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t e s t  by r e s t r i c t i n g  th o se  cover ed  by th e  Act  to  w o rk ers  en ga ge d

in  re co g n iz ed  h i s t o r i c a l  m ari ti m e  a c t i v i t i e s  a s s o c ia te d  w it h  
V

co m m er ci al  sh ip p in g . T h is  la nguage i s  c le a r  and e x p l i c i t ;  i t  

c an n o t be  re ad  to  in c lu d e  w ork ers  in  th e  r e c r e a t i o n a l  b o a ti n g  

in d u s t r y . Th es e w ork ers  do n o t ha ve  th e  s t a tu s  o f a lo ng sh or em an  

or h a rb o r- w o rk e r.

The Co mmitt ee  r e p o r t s  to  th e  1972 Am endments  made 

C o n g re s s 's  i n te n t io n  in  t h i s  re g a rd  q u i te  c l e a r .  The R eport s 

s t a t e  t h a t  o n ly  p e rso n s  " d i r e c t l y  in v o lv ed "  in  th e  " lo a d in g , 

u n lo a d in g , r e p a i r in g  o r b u i ld in g  o f a v e s s e l"  a re  covere d  by 

th e  A ct . W or ke rs  in  th a  r e c r e a t i o n a l  b o a ti n g  i n d u s t r y ,  who do 

n o t do any lo a d in g  o r u n lo ad in g  and  who do  n o t b u i ld  or re p a ir  

la r g e  co m m er ci al  v e s s e l s ,  a re  n o t cover ed  by th e  A c t.

The l e g i s l a t i v e  h i s t o r i e s  o f  bo th  th e  1927 A ct  and  th e  

197 2 Amendments e s t a b l i s h  t h a t  th e  r e c r e a t i o n a l  b o a ti n g  in d u s tr y  

was  nev er  in te n d e d  by C ongre ss  to  be  in c lu d ed  w ith in  th e  j u r i s ­

d i c t i o n a l  sc op e o f  th e  L ongsh ore m en 's  and  Harbo r W ork er s'  Com­

p e n sa ti o n  A ct .

I I .  The  Need f o r  F e d e ra l L e g is la t io n

On Ju ne 6, 197 5 th e  D ep ar tm en t o f La bo r is su e d  a r u l in g ,  

d e s ig n a te d  "N o ti ce  No. 2 1 " , t h a t  r e c r e a t i o n a l  b o a t b u i ld e r s  and

The 1972 Am end ments  a ls o  e n la rg ed  th e  j u r i s d i c t i o n a l  
s i t u s  o f th e  A ct  to  e li m in a te  th e  pr oble m  o f w ork ers  
moving in  and  o u t  o f  th e  A c t 's  s i t u s  c o v e ra g e  in  th e  
co u rs e  o f  t h e i r  wor k.  Ho we ver, t h i s  ch an ge has no 
b e a ri n g  on w he th er o r n o t th e  r e c r e a t i o n a l  m ar in e  
in d u s tr y  was in te n d e d  by C ongre ss  to  be  co v ere d  by th e  
L ongsh ore m en 's  A c t.
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m ari n as  a re  "e m plo yer s"  w i th in  th e  mea ning  o f th e  A ct  and t h a t  

em plo yee s o f  r e c r e a t i o n a l  b o a t b u i ld e r s  and m ari n as  a re  en ga ge d 

in  "m ari ti m e  em plo ym en t" . N o ti ce  No. 21 i s  base d upon  an  e r ro n ­

eo us i n t e r p r e t a t i o n  o f  th e  A ct.  Ho we ver, d e s p i te  t h a t  f a c t ,  i t  

h as had a d e v a s ta ti n g  im p ac t a c ro s s  th e  c o u n tr y , by co m p e ll in g  

r e c r e a t i o n a l  b o a t b u s in e s s e s  to  o b ta in  L ongsh ore m en 's  Act

c o v e ra g e .

As a co nse quen ce o f  N o ti ce  No. 21 , th e  r e c r e a t i o n a l  m ar in e 

in d u s t r y  has be en  b e s e t  by  two  m aj or  p ro b le m s:

1.  In su ra n c e  r a t e s  fo r  Longsh ore m en 's  Act  co v era g e  ha ve  

in c re a s e d  th e  t o t a l  c o s t  o f  wor km en 's com p en sa ti o n  in su ra n c e  

s e v e ra l  ti m es over wha t i t  was  p r io r  to  th e  tim e N o ti c e  No. 21 

was is su e d ; an d,

2.  P r iv a te  in s u ra n c e  c a r r i e r s  in  v a r io u s  p a r t s  o f  th e  

c o u n tr y  (among o th e r s ,  C a l i f o r n i a ,  P e n n sy lv a n ia , A la ba m a,  Ore go n,  

W as hi ng to n and New Yo rk) a re  re fu s in g  to  in s u re  r e c r e a t i o n a l  bo a t 

b u s in e s s e s  whi ch  ha ve  L ongsh ore m en 's  Act  ex p o su re .

The e s c a la t in g  r a t e  o f  L ongsh ore m en 's  Act  co v era g e  i s  a 

s e v e re  pr ob le m  fo r  th e  r e c r e a t i o n a l  b o a ti n g  i n d u s t r y ,  comp ose d 

p r im a r i ly  o f  v e ry  sm a ll  co m pan ie s hav in g  on ly  l im i te d  f in a n c ia l  

r e s o u r c e s . The re  a re  o n ly  a few co m pan ie s in  th e  in d u s t r y  wh ich 

c o u ld  be c o n s id e re d  l a r g e .  And ev en  th e s e  c an n o t co mpa re  

to  an y o f  th e  m aj or  com panie s in  th e  c o u n tr y . Many b u s in e s s e s  

in  t h i s  in d u s try  ha ve  te n  o r fe wer  em plo yees . C o n se q u e n tl y , 

th e  in c re a s e  in  prem iums fo r  Longsh ore m en 's  Act  co v era g e  to
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whi ch  th e  in d u s try  i s  c u r r e n t ly  ex po se d i s  a t e r r i b l e  b u rd en  fo r 

th e  sm a ll  b u s in e s se s  to  c a r r y .

The D ep ar tm en t o f  Lab or  has s t a t e d  ti m e and a g a in  t h a t  i t  

w i l l  n o t a l t e r  i t s  p o s i t io n  s t a t e d  in  N o ti ce  No. 21 u n t i l  th e  

is s u e  h as be en  fo rm a ll y  d e c id e d  by th e  C o u r ts . T her e a re  two

c a s e s  p r e s e n t ly  bein g  l i t i g a t e d ,  in  bo th  o f whi ch  BIA an d NAEBM
* /

a re  p a r t i e s .  D e c is io n s  in  b o th  o f  th e s e  c a s e s  a t  th e  p r e s e n t  

ti m e su p p o r t th e  le g a l  p o s i t i o n  o f  th e  r e c r e a t i o n a l  m ari ne  

in d u s t r y  s e t  fo r th  in  t h i s  te s ti m o n y . I t  i s  a n t i c ip a te d ,  ho wev er , 

t h a t  th e s e  p ro c ee d in g s  w i l l  n o t be  concl uded  fo r  c o n s id e ra b le  

ti m e . Even th e n , th e y  may hav e o n ly  a l im i te d  im p ac t,  e i t h e r  

b ecau se  o f th e  sc ope o f th e  a p p e l l a t e  c o u r t s ' d e c is io n s  o r 

b ecau se  o f th e  deg re e  to  w hic h th e  p re c e d e n t ia l  v a lu e  o f  th e s e  

c o u r t s ' d e c is io n s  i s  ig n o re d  by a u th o r i t i e s  l i k e  th e  B e n e f i ts  

Re vie w Bo ard and  A d m in is tr a t iv e  Law Ju dges who p re s id e  a t  

c o n te s te d -c la im s  p ro c e e d in g s .

An ex am ple o f why f a v o ra b le  C ourt  d e c is io n s  may n o t be 

a d e q u a te , and  why F e d e ra l l e g i s l a t i o n  i s  n e c e s sa ry  i s  th e  d e c is io n  

o f an  A d m in is tr a ti v e  Law Ju dge  in  a c o n te s te d  c la im s p ro c e e d in g .

In  N at han  Hen de rson  v . Hen ry  F lo yd D av is , d / b / a /  D av is  B oa t

R e p a i r , 8 BRBS 8 (ALJ) No.  78-LHCA-156, March 24 , 19 78 , th e

V  D ir e c to r , OWCP v . P o n z i M ar in e,  In c , e t . a l . , F i f t h  
C i r c u i t  Ca se  No. 77 -1 960 , A w ai ting O ra l Arg um en t; 
B oati ng  In d u s try  A s s o c ia t io n s ,  N a ti o n a l A s s o c ia t io n  o f
Eng in e and Boa t M a n u fa c tu re rs  e t . a l . ,  v . Ray M a rsh a ll ,
e t .  a l . , N in th  C i r c u i t ,  Ca se No. 78-1 827, A w ait in g  O ra l 
Argum en t.
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P re s id in g  Ju dge d e c l in e d  to  fo ll o w  th e  r u l in g  o f th e  U .S . 

D i s t r i c t  C ourt  fo r th e  N o rth e rn  D i s t r i c t  o f C a l i f o r n i a  in  

B o a ti n g  In d u s tr y  A s s o c ia t io n s  e t .  a l .  v . M ars h a ll  e t .  a l . t h a t

r e c r e a t i o n a l  b o a t b u i ld e r s  and r e p a i r e r s  and th o se  o p e ra t in g

r e c r e a t i o n a l  b o a t m ari n a s  a re  n o t s u b je c t  to  th e  L ongsh ore m en 's  
V

A c t.  In  H ender so n , th e  P re s id in g  Ju dge d e c l in e d  to  fo ll o w

th e  D i s t r i c t  C o u r t 's  O rd er and  R u li n g , s t a t i n g :

In  an y e v e n t , th e  d e c la r a to r y  ju dgm en t o f a 
C ourt  o u t s id e  th e  l in e  o f j u d i c i a l  re v ie w  
d i c t a te d  by th e  Lon gs ho re  A c t,  i s  n o t a v a l id  
re aso n  fo r  f a i l u r e  to  fo ll o w  th e  B e n e f i t  Re vie w 
B o a rd 's  c l e a r  p re c e d e n t.  8 BRBS a t  10 (ALJ)

I t  w i l l  be o f no b e n e f i t  to  th e  r e c r e a t i o n a l  m ari ne  in d u s try  to  

o b ta in  fa v o ra b le  C ourt  r u l in g s  i f  th e  B e n e f i ts  Rev iew Bo ard and 

th e  ju d g es  who p re s id e  a t  c o n te s te d  c la im s p ro c e e d in g s  d is r e g a rd  

th e  su b s ta n c e  o f  th o se  r u l i n g s .  On ly th ro u g h  a c l a r i f y i n g  amend 

m en t to  th e  Act  ca n th e  e rro n e o u s  i n t e r p r e t a t i o n  o f  th e  D ep art ­

men t o f La bor be  r e c t i f i e d  p ro m ptl y  and  sm a ll  b o a t b u s in e s s e s  

be  r e l ie v e d  o f t h i s  i n to l e r a b l e  f i n a n c ia l  bu rd en .

C on c lu s io n

S. 20 20  i s  a m aj or s te p  to w ard s th e  a l l e v i a t i o n  o f th e  

b u rd en  un de r whi ch  th e  r e c r e a t i o n a l  b o a t in d u s t ry  i s  p r e s e n t ly  

o p e r a t in g .  T hu s,  we, o f  c o u rse , u rg e  i t s  e n ac tm e n t.  Ho we ver, 

i t  r e p re s e n ts  o n ly  a p a r t i a l  s o lu t io n  b ecause  i t  e l im in a te s  th e

* /  On ap p ea l to  th e  N in th  C i r c u i t .

3 7 -8 2 8  0  -  79 - 4
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A c t 's  co v era g e  fo r em plo yee s in  t h i s  in d u s try  o n ly  when th ey  

a re  on la n d , and  n o t when th e y  a re  on o r over  th e  n a v ig a b le

w a te r s .

Our te s ti m o n y  t h i s  m orn in g in d ic a te s  t h a t  C ongre ss  nev er  

in te n d e d  to  in c lu d e  th e  in d u s t r y  w it h in  th e  A c t 's  c o v e ra g e . We 

u rg e  t h i s  Co mmi tte e to  c o n s id e r  a t o t a l  exem ption fo r  th e  

in d u s t r y ,  in  acc o rd an ce  w it h  th e  i n te n t  o f C o n g re ss , by  expan din g 

S.  2020 to  co ver  em pl oy ee s in  th e  in d u s try  n o t o n ly  when th ey  

a re  on la nd  bu t in  a l l  o f t h e i r  a c t i v i t i e s .

Thank  You.
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Senator Cranston. Who is next?
Mr. Lewton. Dennis Griesing.
Mr. Grtesing. Mr. Chairman and members of the committee, my 

name is Dennis Griesing, government affairs manager of the National 
Association of Engine and Boat Manufacturers.

NAEBM is a trade association of  the recreational boating industry 
representing over 400 boat, engine, and marine accessory manufac­
turers  as well as 30 regional marine trade associations across the 
country.

The recreational boating industry has suffered severely because of 
the burden placed upon it by its inclusion under the Longshoremen’s 
and Harbor workers’ Compensation Act. The promulgation of notice 
21 bv the Office of Workers’ Compensation programs has resulted, 
most noticeably, in significant increased costs of workmen’s compen­
sation for employees in the recreational marine indust ry. Tn some 
cases, the increases have resulted in the closing of businesses, as in 
California .

Less noticeable, though equally onerous to the recreational boating 
industry, has been the establishment, through issuance of notice 21, 
of an unsettled and disrup ted business milieu which has prevented 
the small recreational businessman, who forms the majority of the 
employers in our industry,  from conducting his affairs in a secure 
business environment.

The ability to accrue capital  for the expansion and improvement 
of facilities or for the upgrading of employee benefit plans, such as 
health and pension, is severely curtailed. Moreover, uncertainty con­
cerning whether the Longshoremen’s Act includes the recreational 
marine indus try inhibits the ability  of the marine businessman to 
plan carefully for growth over an extended period, a condition nec­
essary fo r maintain ing the viabil ity of a small business under  present 
economic conditions.

The recreational sector of the economy is enjoying substantial 
growth. The American public is increasing the recreationa l uses of its 
leisure time each year. Boating forms a significant pa rt of the recrea­
tional sector and, as with any forward-looking indus try, recreational 
boating looks forward to supplying the goods and services the public 
demands. Unfortunately, unde r present conditions, where Federal 
workmen’s compensation rates  are unduly high, the small marine 
businessman is finding it increasingly difficult either to improve or 
to expand his business. It is essential therefore that  the Congress ad­
dress itsel f to this problem and provide the basis for a secure and 
stable business foundation upon which the recreational marine indus­
try  can proceed to grow and prosper under normal conditions.

This end can be attained by c larify ing the jurisdiction of the Long­
shoremen’s and Harborworkers ’ Compensation Act by enacting legis­
lation exempting this industry from the act. In our opinion, the am­
bient hazards and dangers which confront shipyard workers engaged 
in the construction of commercial tankers, freighters  and ships of 
war are not comparable to the working environment of the recrea­
tional boatyard engaged in the construction, repa ir and maintenance 
of recreational powerboats, sailboats, outboard motors and auxiliary  
engines. In every respect, from the size of the vessels to the equipment 
and facilities  needed to service them, the two situations are radically 
distinct.
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In  the sh ipy ard  there  is exte nsiv e use of  heavy equ ipm ent , multi-  
sto rie d sc affolding , and  he avy m aterial s. By  co ntrast in a m ari na , boa ts 
are  moved by fo rk lif t and  trav el if t. A sing le level of  scaffolding, no t 
ge ne ral ly  over  5 fee t from the gro und, may  be used du ring  the pa in t­
ing or  repa iri ng  of  hulls. Mov ing  m ate ria ls requir e on ly the  sh ift ing 
of  planking , tim ber , and can s of  va rnish  and  pa in t. The  rel ative  
sa fe ty  o f such a work  environm ent  is emphasized eve ry weekend p rio r 
to the beg inn ing  of  the bo at in g season when  boa tow ner s and  th ei r 
fam ilies crowd marines an d bo aty ards  to  do much of  thei r own repa ir  
work.

De sp ite  t he  c lear and di st in ct  d ifferences between the two work en­
vironme nts , the  rec rea tional marine indu str y finds  its el f lum ped  to ­
ge ther  wi th those indu str ies whi ch bu ild  sub marines,  guided  missile  
cru ise rs or which unload cargo  from ships at  dock side . Only th ei r 
geograp hic al prox imity  to  nav igable  wa ters is shared  between the  
ind ustries.

We requ est th at  the Se na te Hu man  Resources Com mit tee add ress 
itse lf  to  the  need fo r a cle ar  juris dic tio na l dem arc ation  which ac­
cou nts  fo r the  catego rica l diffe rence between the rec rea tional  boat­
ya rd  and the  comm ercia l sh ipya rd  based on the  pr inc ipl es outlined 
in S. 2020. We would pro pose fu rthe r th at  the  rec rea tional  boat in ­
du st ry  be ful ly  exem pted  fr om  the coverage of  the act.

Som e have  arg ued th at  th e problem  faced bv the rec rea tion al bo at ­
ing indu st ry  is solely a Cal ifo rn ia  one. Th is  opinion is cate gor ica lly 
inc orr ect . Wh ile the  m ost vis ible situa tion rem ains in Ca lifornia , rate s 
hav e risen up to 300 pe rce nt in the  State  o f New York.  In  Sta tes  such  
as Fl or id a,  Pe nnsylva nia , and New York,  fo r exa mple, it is either 
impossible , or  near to  imp oss ible  to obtain  ins ura nce from  a pri va te 
ca rri er . Th us  businesses wi th  exce llen t safet y rec ord s are forced to 
seek ref uge in State  assi gned ris k pools,  alw ays  at high er  insu rance 
rates.  In  each of these ins tan ces  the  emp loyer is be ing  un justl y pen­
alized because he sim ply  does not  belong  u nder th e ac t’s coverage.

Not  only are  rec rea tio na l boa t emp loyers be ing penalized with 
high er  premiu ms,  bu t some are  being  compelled  to  bre ak  the  law to 
rem ain  in business . I t  ha s been mv experience,  based on a 3-month  
survey  of  the  rec rea tional bo ati ng  indu str y,  th at  in several majo r 
bo at ing State s there  are  num ero us ma rine bus inesses who are  “go ing  
ba re ,” th at  is avo iding  ob ta in ing L and H  coverage, because  the y 
sim ply  canno t afford it.

In  th ei r view, to pay th e required rat es  would lx* ruinous to th ei r 
businesses. I t is un fa ir  to  thes e emp loyers  tha t they  should be plac ed 
in a situa tio n, as the y have  by the  De pa rtm en t of  Lab or ’s Notice 21, 
whe re the y must  eit he r br ea k the law or go out of  business. Likewise , 
it  i s also  u nf ai r th at  emplo yers in the  i nd us try  should  be penalized in 
th ei r busin ess efforts by com ply ing  wi th the  law  whe n, as a conse­
quence of  the  cost of  the insura nce  they  can not  compete  with those  
“goin g bare. ”

In  summary.  Mr.  C ha irm an , the overa ll effect of  the  Longs horemen’s 
Act upo n the rec rea tional  bo ati ng  indu str y ha s been to  esta blish a 
mi lieu of  uncer tain bus iness conditio ns; raise to un jus tifi ably hig h 
ra te s Federal  com pen sat ion  insurance  fo r employees, which rat es  are 
to ta lly wit hout bas is in the exposure hi sto ry  of  the in dust ry ; and  to



25

effectively inhibit the ability of a segment of the industry to meet 
demand.

This committee can take significant steps to alleviate these presently 
untenable conditions by its favorable consideration of S. 2020.

Thank you.
Senator Cranston. Thank you.
Mr. Lewton. Mr. William Kettenberg, Southern Califo rnia Ma­

rine Association.
Mr. Kettenberg. I  am here on short notice, and I will not repeat 

many of the statements tha t have already been stated.
As I represent the second larges t marine trade  association in the 

United States, I  have had hundreds  of calls, indicating  there are many 
companies with confusion, wondering what to do, where to go. In  the 
past, I could not answer. There was no way to help them out.

A number of the small companies folded. One of the companies we 
have subcontracted work to, a boat cleaner and makeready company, 
Shipshape  Marine, San Diego, with about seven employees, called. He 
said, “Wh at do I  do? I just got my insurance bill. I  am out of business.

At tha t time, I  did not have an answer. I  can go on and on.
I get calls not only from SCMA members, but also from many small 

boatyards, people involved in the marine industry.
Many of the companies, so-called dockworker organizations, have 

one, five, six, seven employees, have cut back and are now single 
proprietorships.

There is lots of confusion in  ou r terri tory still. The rates  have come 
down, but still we are in trouble. Most of the companies T have su r­
veyed in my immediate area have rates th at are between $13 and $22.

I have noticed in reports t ha t as fa r as in juries go, and I  guess San 
Francisco is our reporting area,  San Diego has had many more injuries 
in the month of February.

The State of California has helped out many of us in our area. As 
things got really had, I  called a number of meetings with our council 
and our  board of direc tors’ legislative committee to keep up on this.

I can state all the problems reported by o ther witnesses, the same 
thing has happened in my dis trict . We need relief.

Thank you.
Senator Cranston. Thank you, very much.
Mr. Lewton. Thank you, Mr. Chairman.
As you can see, we have a considerable amount of confusion still 

going on in California and throughout the rest of the country with 
people “runn ing bare,” not knowing what to do, not knowing where 
the s ituation lies.

Recently, for most members of NCMA, the insurance situation has 
improved somewhat. I  am paying  about $22 per $100 of payroll for the 
L and H exposure of Richmond Boat Works. I presently  have an 81 
percent experience modification factor for the good safety record of  
Richmond Boat Works. Some here todav may tell vou that  the prob­
lem is solved, tha t I should be satisfied being able to obtain L and H 
insurance, and to obtain it at $22 per $100 of payroll. Those people, 
however, were not affected when L  & H  insurance was not available. 
They never had to close th eir  own businesses for 90 day9, to lay off 
workers, some of whom had been employed for 10 or more years at
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Richmond Boat Works, because Longshoremen’s Act insurance was 
unavailable or unaffordable.

Today, there are only two companies in California  writin g L and H  
insurance for recreational boat r epa ir yards like mine. Only one of the 
two companies is a private ca rrie r (the other is the State compensation 
fund ). Six months ago, there was no private carrier in California 
writing L and H insurance. Six months from now, i t is unclear th at 
there will be any pr ivate carriers in California offering L & H  insur­
ance. No one can predict tha t L & H  insurance will remain available, 
or at its present rate, if any of the following were to  occur: (1) the 
favorable decision in the dist rict  court of the Northern Distr ict of 
California  is overturned by the Ninth Circuit Court of Appeals p ur­
suant to the  appeal of the Department o f Labor; (2) an employee has 
an injury of a major nature, causing the private  ca rrie r to decide the 
potential  rewards don’t justi fy the risks; (3) re-insurance becomes un­
available or unaffordable to the two present carriers.

NCMA has worked for State solutions. I  would like to summarize 
those briefly.

In  Ju ly 1976, NCMA asked the California Legisla ture to enact a 
bill t ha t would provide a supply  in California  for L  and H coverage. 
Legislation was passed, albeit reluctantly, providing for  State  fund to 
offer L and H coverage. Yet State  fund was authorized to offer that 
coverage only for  a 2-year period. Existing law required the Insurance 
Commissioner to set minimum premium rates of $30 per $100 of pay­
roll, which the boating community strongly protested. Afte r efforts 
were made by the legislature to request the Insurance Commissioner 
not to set minimum rates, the California  Legislature enacted addi­
tional legislation to deprive the Insurance Commissioner of authori ty 
to establish minimum premium rates.

More recently, a thi rd piece of legislation was enacted, to authorize 
Ihe Cali fornia  State compensation fund to provide L and IT insurance 
for an indefinite period of time. However, now there are reports that  
because o f questions about reinsurance, it is unclear what the future 
cost for L and H insurance will be.

The California Legisla ture has also passed two joint resolutions 
requesting Congress to c larify that  L  and H Act, We concur in those 
requests.

The Northern California Marine Association has been told by the 
Department of Labor that  legislative action must be taken by Con­
gress fo r re lief to be provided to employers in this indust ry. We con­
cur tha t only the Congress can relieve us from having to purchase 
Longshoremen’s Act insurance. We therefore urge your support for 
S. 2020 and, if possible, a complete exemption for this  industry from 
the act.

Mr. Chairman, Mr. Jim McBane-----
Senator  Cranston. I  would like to wait so Senator Hayakawa can 

make a statement. He has to go to another committee.

STATEMENT OF HON. S. I. HAYAKAWA, A H.S. SENATOR FROM THE 
STATE OF CALIFORNIA

Senator Hayakawa. Forgive me for interrupt ing, but I  have to be 
somewhere else quickly. I have a prior  commitment on the floor which 
I mus t attend to.



I want to welcome you and thank you for coming here. T hope my 
colleagues in the Senate will see the necessity for congressional ac­
tion on S. 2020.

I am a cosponsor of th is important legislation, and I hope Senator 
Cranston’s staff and mine will work closely together to achieve action 
on this bill.

We all know the background of th is situation. The 1972 amendment 
was proper,  but the subsequent ruling of the Department of Labor 
to include recreational boating was not proper. The inclusion of  low- 
risk recreational boating industry under the same formula as high- 
risk boating  industry does not make sense.

Many small boating operations have been forced to close. With the 
imminent loss of State compensation funds, many more will follow 
suit.

This seems an example of agency rulemaking  insti tuted  without 
regard to the original legislative  intent, an agency usurping the au­
thor ity of the legislature. I  do not support th is type of action.

Let me emphasize my concerns, and I  hope you will feel free to call 
on us for assistance. My staff will work with Senator Crans ton’s staff, 
and I hope we will get things  accomplished on this.

Senator Cranston. Thank  you, very much, Senator  Hayakawa.
Senator  Hayakawa. Thank you. Mr. Chairman.
Mr. MoBane. Mr. Chairman, my name is Jim McBane. T am as­

sociate director of the National Fisheries Ins titute .
We represent commercial fishermen throughout the United States. 

We appreciated over the past year the opportun itv to  work with your 
staff and counsel on this legislation as it would impact on the fishing 
industry . My purpose in being here is to go over some operational 
problems the members of our institu te are facing.

They do have a problem with required coverage by Longshoremen’s 
and Harbor Workers ’ insurance. There are several instances in which 
this may apply.

For  instance, the first case, which is very rare, occurs when a fishing 
boat will come in and the crew will unload the  fish and it may go di­
rectly to the plant. In most cases, for the fishery, there is no Long­
shoremen’s and Harb or Workers’ coverage needed since none of the 
employees are involved in unloading  the boat.

T say in most cases, because there is an exception.
For  example, in Oregon at one of our plants, the main plant is a 

converted ship, permanently moored to the dock. It  is somewhere in 
between a floating processing1 p lant and a dock. They are required to 
have Longshoremen’s and Harbo r Workers’ coverage for  every em­
ployee, and yet these employees do not unload boats or move fish from 
the dock. They are just processors and scalers. They do have coverage 
for every one of their  employees.

The second case, which is more normal, is. in many caGes, the fish­
ing boat crew unloads the fish onto the dock and the employees of the 
fishery then move the fish from the dock into the cannery or process­
ing plan t. In  these cases, these employees must be covered bv the Long­
shoremen’s and Harbor Workers’ insurance.

The third case mav be where the employee actually unloads the fish 
from the boat into the plant itself. Although tha t may be analogous 
to longshoremen, it is our contention that  part icular activ ity was not 
intended to  be covered.
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We  have had some me tho ds of  tryi ng  to alleviate the  problem  in 
the la tt er  sit ua tio n fo r the  employees who hav e to act ua lly  unload  
the  boat. I t  becomes a problem. Tak e, fo r ins tance,  i f it takes five men 
40 hours to move thes e fish into the  pl an t, or  1 da v to alle via te the  
premiums, the  fisheries have been tryi ng  to lim it the amoun t of pe r­
sonnel doing the  job. W he re  it wou ld tak e five men 40 hours, it tak es  
two men 4y 2 days.  I t red uce s th e amo unt  of  p ro du ct iv ity  in  the plan t. 
Th e pla ntw ork ers  have to  wa it fo r two men to move the  fish in.

As fa r as rate s, fo r exa mple, in Ca lifornia , t he y are  p ay ing  fo r fed ­
era l coverage $25.21 fo r $100 coverage versus $7.50 f or  sta te comp ensa­
tion. The State fund  pre mi um  th at  is $13.50 pe r hu nd red does not 
cover fisheries.

Un fo rtu na te ly , thou gh , even when the y do pu t a man  on the  dock 
to unload  th e boa ts, if  he  is  ou t t her e fo r an h ou r, t he y have to pay t he 
en tir e fee fo r the  day.

For example,  i f he i s o ut there  f or  1 ho ur  mo vin g fish from  th e dock 
in to  the plan t, the em plo yer must pay $17.50 in  Tjongshoremen’s and 
H ar bo r Worke rs’ prem ium .

I  would like to cite some examples of  insura nce  premiums th at  we 
have  h ad  aro und the coun try . A very small  fishery in Maine, wi th in ­
sur anc e premiums fo rm er ly  $1,350, incr eased to $4,200. I n  Ca lifornia , 
one fishe ry has prem iums  now of  $25,000 versus $7,000 a year unde r 
regu la r worke rs’ compensatio n.

In  Flor ida,  the  So uthe rn  Fisheri es Associa tion , rep res entin g four  
State s, had  t he ir  own wo rkm en’s compensat ion plan  th at  was in effect 
fo r 3 years , b ut  it was end ed on October 1, 1077, fo r two reasons.

One,  the y could no t find an insu rance ca rri er , and fo r those  th at  
cou ld, the  r ate s woidd have gone up from $200,000 to $500,000. R ig ht  
now F lorid a fisher ies are in the  S tat e pla n, and  fo r those fisheries t hat  
mu st have  Longsho rem en’s and  H ar bo r W orke rs ’ insurance  coverage, 
thev  have a n 8-pereent surch arg e.

In  Flor ida itself , some insurance  com panies are req ui rin g th at  if  
the fishes to be unloa ded are  moved to the  pa ck ing house, cleaned,  
graded , and shipped,  eve rybody , inc lud ing  the  truc k dri vers mus t be 
covered.

I t  is  ou r fee ling  th at  t he  p roblem is hi gh lv  v isib le in Ca lifornia , vet. 
it  is cro pp ing  up in ot he r Sta tes . I  th in k the  1972 amendmen ts have 
cre ate d the  problem  th at  is croppin g up. The status  te st and  t he  situs  
tes t, because the y were no t well or  c lea rly  des igned created confus ion  
am ong the  Sta tes , and you see diff eren t pro blems and diff eren t solu­
tio ns  in var ious places. An exam ple of  one solution  in Ca lif ornia is 
th at  fisheries a re de cid ing to move inl and and  not have the  problem.

As of  veste rda v, I  he ard abou t a case in New Yo rk  which decided 
th at  the tru ck  driv ers m ov ing  the  fish w ould  also have  to be  covered by 
Longsho rem en’s and  H ar bor Worke rs’ coverage. These are problem s 
th at  are coming up  because  of  a lack of  cle ar  definitio n of  what a 
ma rit im e wor ker  is. Nobody underst ands  th e prese nt definition.

Ar e fisher ies to  be inc lud ed or  not? Are  emplovees who move fish 
fro m boa t to  dock, or  fro m dock to the  fisheries, are  they  to  be 
inc lud ed?

I  th in k the  lack of  def ini tion  is one of  the ma in reasons fo r the 
prob lems. We ap prec iate  wo rki ng  w ith  your staf f, and  we have  g iven 
to  your  staff  a review we hav e done on the con gres sion al passage  of
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the  act in 1972 a nd r eco mm end ations we feel  m igh t solve th e problem. 
Se na tor Cranston. T ha nk  you  very much.
Does  th t complete the ope ning  sta tem ents?
Mr.  L ewton. Yes, Mr.  C ha irm an .
Se na tor Cranston. T wou ld like to ask  each of  you one  ba sic ques­

tion . I  wou ld appre cia te it if  you would  be br ie f in yo ur  response  as 
we are p ress ed fo r time.

Giv en the recent impro veme nt in av ail ab ili ty  of  i nsu ran ce in Ca li­
fo rn ia—you  have  bas ica lly been ta lk ing abo ut past problems—and  
also the  rece nt imp rovement  in premium  costs, do you  s til l believe th at  
a cla rif ica tion of who is covered  unde r the  act is necessa ry?

T would like  to ask  you whe ther  exem ption  l egislation  is necessary  in 
your  view and  why.

Mr.  K ettenberg. I  am defin ite ly fo r exem pti ng  th e rec rea tional  
bo ati ng  field. Today  the  ra te s are at $22 pe r $100 o f pa yrol l, no t $13 
or  $14. All  you have  to  have is one or  two major  acc idents  and  the  
rat es w ill be back up th ere .

Se na tor Cranston. I  w ill have  t o take  a c all. Ha l Gross o f my staf f 
will con tinue the  quest ion ing . I ’ll be rig ht  back.

Mr.  H ardy. T would co ncu r w ith  Mr. Ke ttenberg .
Fir st  of  al l. you have the  un ce rta in  fu tur e. One se riou s i nj ur y could  

eit he r cha nge  the  mind of  th e one pri va te ca rr ie r presen tly  prov idi ng  
L and H  insurance to th is  in du st ry  in Ca lifornia , o r it  co uld force th at  
ca rr ie r to  subs tan tia lly  in crease  it s ra tes.

Ad di tio na lly , you ha ve t o r ecognize the fact  that  legis lat ive  histories 
of  the  act ind icate, and the  1972 ame ndm ents  ind ica te th at  Congress  
nev er int ended to include the indu st ry  w ith in the  ac t’s coverage.

Mr.  L ewton . I  th in k also th at  redefin ing  who is covered  under the  
act is necessary versus the  Dep ar tm en t of La bo r’s opinio n th at  eve ry­
th in g must be adjud ica ted , an d we hav e to go th roug h the cour ts.

T agree in orde r to pro vid e pr op er  r eli ef from cu rren t problems we 
have to  go—th e Con gress ha s to redefine to  pro vid e th a t reli ef. The  
De pa rtm en t of La bo r has sa id it appears  th at  any act ion  to provide 
rel ief t o emp loyers covered by  t hi s act would require leg islative action 
by th e C ongress . And T hav e to  ag ree with tha t.

Mr . McK inl ey . T do not ha ve  much hope  th at  in the fu ture  t he  i n­
suranc e companies pr ov id ing cove rage  now will con tinu e. Tn the pas t 
we had one insu rance ca rr ie r come in, wro te coverag e fo r us fo r 2 
months, then  real ized  the  p rob lem  they  were fac ing . Th ey  real ized the 
ca tas tro ph ic prob lem they  cou ld have  wi th one serious  in jury , and 
they  left  in  2 months.

I  have  very lit tle  fa ith th a t th e two ca rri ers we have  righ t a t the  
mo ment will stick aro und much long er. I f  the y rea lize we hav e a 
problem or  the y h ave  one b ig  loss, coverage could be gon e tomorrow.

Mr.  Griesing. T am  in con cur rence wi th all the pre vio us stat eme nts.  
Tn ad di tio n.  I  would supp or t congressional action on the  bas is tha t any  
exem pting  def initi on must be absolu tely  fun dame nta l. Th is is neces­
sar y because of  the politi cs o f th e insurance business w herein  each State  
de termines its  own pol icy  fo r ad mi nis ter ing its  insura nce pro grams. 
The bo at ing indu str y is presen tly  faced with a serie s o f German pri n­
cipa lit ies  in terms  of  s olv ing  its  prob lem. A ft er  de ali ng  w ith  a prob ­
lem i n one S tat e, we find it  cr op pi ng  up in  anothe r.

3 7 -8 28  0  -  79 - 5
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Moreover, there is no homogeneity in the  approaches of the various 
States. There will be different problems in each of the 50 individual 
cases.

Senator  Cranston. Use the mike a little more. We cannot hear you 
very well.

Mr. McBane. Yes, definitely we think  exemption legislation is 
necessary.

In California the problem has been alleviated to some degree. The 
State had to alleviate a problem tha t comes out of the national def­
inition. Even though the $13 rate we are now paying is a lot better 
than the $26 we were paying, it  is still almost double the  regular S tate 
workmen’s compensation rate. Righ t now, Califo rnia is trying to 
alleviate the problem, but it still exists in other States. There are 
businesses that  are adversely affected in Florida, Maine, as well as 
California.

Mr. Gross. I would like to pin down a couple of facts.
Mr. Kettenberg, you mentioned a number of  layoffs occurring in the 

indus try as well as a number of businesses th at were forced to close 
as a result of the high premiums.

Can you give us any estimate of the tota l number of boat businesses 
and employees th at may have lost their  jobs as a result  of this?

Mr. Kettenberg. Mr. Gross, I  cannot state the number. I just get 
inklings of it.

It  is mainly the smaller companies or subcontracting firms where 
there are job losses. The larger ones, take for example “Driscoll 
Boats,” their insurance program ran out just at the critical time. 
Jer ry Driscoll called me and said, “What do I do?’’ The State of 
Califo rnia came in just about that time and saved them.

If  this  had existed much longer—Driscoll is pre tty substantial. The 
large r yards, maybe 10 to 50 employees, could weather this  for a while. 
A number of them just “went bare.” Tha t is—operated without the 
required insurance. I  do not know how many actually folded. I t is the 
onesies, twosies, fours, tha t jus t gave up.

Mr. Gross. You mentioned one in San Diego.
Mr. Kettenberg. “Shipshape.”
Mr. Gross. Are there a minimum number you can give us of business 

tha t you know actually closed as a result of this problem ?
Mr. Kettenberg. It  would be a guess.
Mr. Gross. Give us your best guess.
Mr. Kettenberg. I would say 20 or 30 businesses in the San Diego 

wate rfront area.
Mr. Gross. Averaging how many employees ?
Mr. Kettenberg. One or two to six, something like that.
You do not hear about them. They are not the ones knowledgeable 

enough to survive.
And there are still a number of them “going bare.”
There is a lack of information,  lots of confusion. Tha t makes it 

tougher to answer your question properly.
Mr. Gross. Mr. Lewton, I would like to address the same question 

to you.
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Mr. Lewton. We have had one large company in San Francisco Bay, 
the largest boat works in the San Francisco Bay. One has been closed 
for a year and a half  now. They laid off 15 employees.

We have other small operations  that people—employees were laid 
off and they went out on the ir own, working off the dock.

San Francisco Bay has what we call the “dock people”—they work 
off the dock—it is cash in the pocket, money passes from hand to 
pocket. I t never appears in the form of taxes or unemployment insur­
ance or longshoremen benefits.

We have that problem.
Mr. Gross. What is the minimum number of employees you are 

specifically aware of who have lost thei r jobs as a result of the in­
creases in compensation costs ?

Mr. Lewton. Well, the numbers went down, but are now coming 
back up.

Perhaps 30 employees.
Mr. Gross. I have one final question for Mr. Hardy. You are the 

lawyer on the panel.
You mentioned a preference for complete exemption, including the 

workers who work over the navigable waters of the United States. 
Is that something Congress can constitutionally do in light  of case 
law in this area?

Mr. Hardy. Yes; do believe it is constitutionally permissible.
Our  review of the case law has come to the conclusion th at State 

compensation is restricted only in terms of i ts application to injuries 
occurring on or over the navigable waters, restricted only in the area 
of commercial shipping activity . Outside of those fundamental m ari­
time activities, State compensation, the applica tion of State compen­
sation law would be constitutionally permissible. I would ask that our 
memorandum of Apri l 4, 1978, on this subject be included at this 
point in the record.

[The material refe rred to follows:]



April 4, 1978

MEMORANDUM
State Workmen's Compensation Laws are Applicable 
to Workers in the Recreational Boating Industry 

Injured Upon the Navigable Waters of the United States

When an employee in the recreational boating industry is 

injured during the course of employment, and the injury occurs 

on or over the navigable waters of the United States, the ques­

tion arises whether that employee is to recover workmen's com­

pensation under state law or federal law. The Department of 

Labor presently interprets the federal Longshoremen's and Harbor 

Workers' Compensation Act (LHWCA), 33 U.S.C. §902 et seq., as 

being applicable to an injured employee in the recreational 

boating industry. Most recently a federal district court has 
declared just the opposite, finding that the recreational boating 

industry is not within the coverage of the LHWCA. */ While this 

case is presently under appeal to the Ninth Circuit Court of 
Appeals, legislation has been introduced in the House (H.R. 8878) 

and Senate (S. 2020) to clarify the fact that Congress did not 

intend to include the recreational boating industry within the 

coverage of the LHWCA. This proposed legislation necessarily 

requires resolution of the constitutional issue: does Congress

*/ Boating Industry Associations, et al. v. Ray Marshall, 
et al., No. C-76-2550 RHS (January 31, 1978).
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have the constitutional power to allow state workmen's compen­

sation laws to apply to workers injured upon the navigable 

waters of the United States.

A. The Scope of Admiralty Jurisdiction

Article III Section 2 of the Constitution extends the 

"judicial power of the United States" to "all cases of admiralty 

and maritime jurisdiction." Congress implemented the consti­

tutional grant in section 9 of the Judiciary Act of 1789 */:

. . . the District Courts . . . shall 
also have exclusive original cognizance 
of all civil cases of admiralty and 
maritime jurisdiction . . .

The content of the federal admiralty and maritime

jurisdiction has been the subject of considerable debate.

Benedict **/ recognized that admiralty traditionally comprised

matters pertaining to commercial ships and shipping:

Every maritime nation has certain rules 
or laws in relation to ships, shipping 
and maritime matters - rules peculiar 
to itself, such as its navigation Acts,
[Etc.] . . . These were originally 
enforced by the admiral, exercising in 
port a high executive and administrative 
function, which was a portion of the 
royal prerogative and was, in substance, 
confined to the waters and vessels of 
his own nation. The admiralty court

*/ This jurisdiction has remained unchanged in substance 
to the present day. The present version of section 9 is 28 
U.S.C. §1333.

**/ Benedict, Admiralty, (7 ed.) (ed. E. Jhirad and A. Sann) 
Vol. 1 (1974). (hereinafter Benedict).
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was the forum through which and by the 
aid of whose process these local muni­
cipal and administrative rules were 
enforced. . . . These are properly the 
admiralty laws of any country. Cases 
arising under these laws are cases of 
traditional admiralty jurisdiction.
Benedict, Vol. 1, §102 at 7-5 (emphasis 
added).

The term "maritime" in the Constitution means "relating to the 
sea." V

With the grant of admiralty and maritime jurisdiction 
the federal government took over the traditional body of rules 
precepts and practices of the general maritime law, which 
focused upon matters pertaining to practices of commercial 
shipping, and developed as the means of dealing with problems 
"arising out of the conduct of the sea transport industry." **

A leading case on the scope of the admiralty and mari
time jurisdiction is De Lovio v. Boit, 7 Fed. Cas. 418, No.
3776 (C.C.D. Mass. 1815) in which Justice Story declared that
admiralty jurisdiction:

comprehends all maritime contracts, 
torts, and injuries. The latter branch 
is necessarily bound by locality, the 
former extends over all contracts (where­
soever they may be made or executed, or 
whatsoever may be the form of the stip­
ulations) which relate to the navigation, 
business or commerce of the sea . . ."
7 Fed. Cas. at 444 (emphasis added).

Benedict, Vol. 1, §102 at 7-5.
**/ Gilmore & Black, The Law of Admiralty, §§1-5, p. 11 

(2d ed. 1975).
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In Waring, et al. v. Clarke, 46 U.S. (5 HOW.) 441 (1847) the 

Supreme Court stated that the grant of admiralty jurisdiction 

is to be interpreted by the courts in accordance with "the 

acknowledged principles of general admiralty law" pertaining 

to maritime commerce. In accord, Insurance Co. v. Dunham, 78 

U.S. (11 Wall.) 1 (1870). In spite of the imprecision of the 

descriptions of admiralty jurisdiction it is readily apparent 

that matters relating to ships and commercial shipping form the 

central subject area of traditional admiralty and maritime 

jurisdiction.
Atlantic Transport Co. v. Imbrovek, 234 U.S. 52 (1914),

supports the proposition that longshoremen and longshoring

activities are central to maritime jurisdiction. In that case

the Court emphasized that longshoring is "a specialized service

devolving upon a class as clearly identified with maritime

matters as are the mariners." 234 U.S. at 62. The Court in

Imbrovek further emphasized:
If more is required than the locality 
of the wrong in order to give the court 
jurisdiction, the relation of the wrong 
to maritime service, to navigation, and
to commerce on navigable waters, was
quite sufficient. 234 U.S. at 62.

B. Admiralty Tort Jurisdiction
The traditional test of admiralty tort jurisdiction 

was one of "locality", or situs of the injury. If the sub-

*/ Traditionally the jurisdictional situs of admiralty was 
the sea and extended so far as the ebb and flow of the tide, until 
in the Genesee Chief v. Fitzhugh, 53 U.S. (12 HOW.) 443 (1851), 
the Court extended admiralty jurisdiction to all navigable waters 
throughout the nation.
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stance of the wrong and the injury complained of occurred upon 
navigable waters, federal admiralty jurisdiction was upheld.
The Plymouth, 3 Wall. 10, 18 L.Ed. 125 (1866).

Although the place or situs of the injury remains the 
primary criterion for determining admiralty jurisdiction, the 
Supreme Court added a second test to this traditional criterion 
in deciding Executive Jet Aviation v. City of Cleveland, 409 U.S. 
249 (1972). In determining whether an injury would be covered 
by federal admiralty law, the Supreme Court held that not only 
must the traditional situs test be satisfied, but also that 
there must be

A maritime nexus - some relationship 
between the tort and traditional mari­
time activities, involving navigation 
or commerce on navigable waters. 409 
U.S. at 256. (emphasis added).

The addition of a status requirement to the pre-existing situs 
test thoroughly transformed the criteria for admiralty juris­
diction. The Court recognized the need for such a status test 
because the situs test alone could result in the application of 
admiralty jurisdiction to a set of facts for which admiralty 
was singularly inappropriate.

The question raised in Executive Jet was whether liti­
gation arising from an airplane crash into Lake Erie was under 
federal admiralty jurisdiction merely because the accident and 
resulting injuries occurred on or over the navigable waters of 
the United States. Although the traditional "locality" or situs



test, strictly applied, would alone have established admiralty 

jurisdiction, the Court recognized that the application of fed­

eral admiralty law to such a factual context was totally 

inappropriate. It based this determination on the reasoning 

that such an accident bore no "significant relationship to 

traditional maritime activity." \/
The Court described "traditional maritime activity"

in the following manner:
The law of admiralty has evolved over 
many centuries, designed and molded to 
handle problems of vessels relegated to 
ply the waterways of the world, beyond 
whose shores they cannot go. That law 
deals with navigational rules - rules 
that govern the manner and direction 
those vessels may rightly move upon the 
waters. When a collision occurs or a 
ship founders at sea, the law of 
admiralty looks to those rules to deter­
mine fault, liability, and all other 
questions that may arise from such a 
catastrophe. Through long experience, 
the law of the sea knows how to deter­
mine whether a particular ship is sea­
worthy, and it knows the nature of the 
maintenance and cure. It is concerned 
with maritime liens, the general average, 
captures and prizes, limitation of lia­
bility, cargo damage, and claims for 
salvage. 409 U.S. at 269-170 (emphasis 
added).

It is indisputable that the phrase "traditional maritime activity 

encompasses all activities pertaining to commercial shipping.

It is also clear from the above quotation that there is nothing

'/ Executive Jet, supra., 409 U.S. at 268.
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traditionally maritime about recreational boating. Yet there 

are lower court cases that have, on a case-by-case basis, focused 

on the personal injury rather than the lack of "traditional mari­

time activity" and determined that the improper operation of a 

recreational boat on navigable waters is within federal admiralty 

jurisdiction.
Although it is possible to distinguish the various 

lower court cases from the workmen’s compensation type of case, 

it is not necessary to do so because the resolution of whether 

those cases are contrary to Executive Jet does not, in any way, 

affect Congress' power to legislate on admiralty and maritime

matters.
C. Congress Has Broad Powers to Legislate

On Admiralty and Maritime Matters
Congress’ power to legislate on admiralty and maritime 

matters derives from the Constitutional empowerment to the 

judiciary of "all cases of admiralty and maritime jurisdiction." 

Article III Section 2. Under the "necessary and proper" clause 

of the Constitution, Article I Section 8, Congress has the para­

mount power to determine the nature of the general maritime law

enforceable in U.S. courts.
More specifically, the Constitution granted to the 

federal government, i.e., to the Judiciary and to the Congress, 

the authority to determine, alter and amend the maritime law 

under which the judiciary will adjudicate cases arising within
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the admiralty and maritime jurisdiction. Congress, in enacting 

general maritime law as federal law, may modify or supplement 

the maritime law as it existed at the time the Constitution was 

adopted. O'Donnell v. Great Lakes Dredge & Dock C o. , 318 U.S.

36 (1943).
There are few Constitutional standards by which Congress'

legislative power in the admiralty and maritime area is limited.

They can be summarized with the self-evident observation that

Congress cannot legislate under this authority outside the bounds

of admiralty and maritime matters. In Panama R.R. Co. v. Johnson,

264 U.S. 375 (1924), the Supreme Court observed that there do

exist some, however vague, limitations on Congress' power to

legislate on maritime matters:
. . . there are limitations [to Congress' 
admiralty and maritime power) which have 
come to be well recognized. One is that 
there are boundaries to the maritime law 
and admiralty jurisdiction which inhere 
in these subjects and cannot be altered 
by legislation, as by excluding a thing 
falling clearly within them, or including
a thing falling clearly without. Another
is that the spirit and purposeof the 
constitutional provision require that 
the enactments - when not relating to 
matters whose existence of influence is
confined to a more restricted field . . -
shall be coextensive with and operating
uniformly in the whole of the United 
States. 264 U.S. at 386-87 (emphasis 
added).

*/ The quotation in Panama R.R. Co. enumerates the reasons 
for which it can be argued that recreational boating is outside 
of Congress' admiralty power. Recreational boating is qualita­
tively different from maritime shipping and thus "a thing falling 
clearly without" the subject of maritime law. Moreover, it is an 
activity inherently local in nature for which national uniformity 
is not required. See, Stolz, Pleasure Boating and Admiralty:
Erie at Sea. 51 Calif. L. Rev. 661 (1963).
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Precisely where the limits of this power are cannot be stated 
more precisely.

The great breadth of Congress' power in admiralty is 
confirmed by the Supreme Court which has established that Con­
gress can legislate with regard to changed notions of what 
comprise admiralty and maritime matters:

We have had abundant reason to realize 
that our experience and new conditions 
give rise to new conceptions of mari­
time concerns. These may require that 
former criteria of jurisdiction be aban­
doned, as, for example, they were aban­
doned in discarding the doctrine that 
the admiralty jurisdiction was limited 
to tidewaters. Detroit Trust Co. v.
Steamer "Thomas Barbum" 293 U.S. 21 
(1934) (emphasis added).

S e e  also, O'Donnell v. Great Lakes Dredge & Dock Co ., 318 U.S.
36, 40-41 (1943). The 1972 Amendments to the Longshoremen's 
Act provide an excellent illustration of Congress' power to 
legislate with regard to new maritime concerns. In Jacksonville 
Shipyards, Inc, v. Perdue, 539 F.2d 522 (1975), the Fifth Cir­
cuit specifically relied upon that power of Congress in upholding 
the constitutionality of the 1972 Amendments.

Congress has only amorphous limits to its power to 
legislate on maritime matters, and so long as it can justify 
the legislation, as by a need for national uniformity, the 
Courts will be unlikely to challenge Congress' action on Consti­
tutional grounds. Conversely, the relatively unrestricted 
nature of its power permits Congress to delegate certain of its 
powers to the states when shore-related concerns are more properly
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the responsibility of the states, do not require national uni­

formity of treatment, and do not involve commercial shipping

concerns.
D. Limits to Federal-State Power to

Legislate on Maritime Matters

The power to determine the nature of and to enforce

the general maritime law was allocated by the Constitution to

the Federal government. As stated by Benedict:

In no manner could a uniform admin­
istration of that great branch of law 
of nations, known as the general mari­
time law, be secured except through the 
transfer of all cases of admiralty and 
maritime jurisdiction to the cognizance 
of the national judiciary and by com­
mitting to Congress the paramount 
authority to make all laws necessary and 
proper to carry into execution the power 
so vested . . . \/

The principle that Congress has paramount power to 

legislate on admiralty and maritime matters to ensure national 

uniformity was enunciated in Southern Pacific Co. v. Jensen,

244 U.S. 207 (1917), in which the Supreme Court held unconsti­

tutional the application of the New York State workmen's com­

pensation law to an injury suffered by a stevedore while unloading 

a cargo ship. The Supreme Court invalidated application of the 

state law to an injury occurring over the navigable waters on 

the ground that the state workmen's compensation act conflicted

*/ Benedict at 7-12.
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with the general maritime law and would lead to the application 
of dissimilar laws in a field which required national uniformity. 
Quoting the Lottawanna, 21 Wall. 558, the Court emphasized:

One thing, however, is unquestionable; 
the Constitution must have referred to 
a system of law coextensive with, and 
operating uniformly in, the whole 
country. It certainly could not have 
been the intention to place the rules 
and limits of maritime law under the 
disposal and regulation of the several 
states, as that would have defeated the 
uniformity and consistency at which the 
Constitution aimed on all subjects of a 
commercial character affecting the inter­
course of the states with each other or 
with foreign states. 244 U.S. at 215.

The Court concluded that state legislation on maritime matters 
is invalid if it (1) contravenes the general maritime law, (2) 
contravenes the "essential purpose expressed by an Act of Con­
gress," or (3) "interferes with the proper harmony and uniformity 
of [the general maritime] law in its international and inter­
state relations" 244 U.S. at 216.

Yet Jensen did not invalidate all state legislation 
pertaining to shore-related or maritime matters. States are 
not precluded from legislating in maritime matters to some
extent:

. . .  it would be difficult, if not 
impossible, to define with exactness 
just how far the general maritime law 
may be changed, modified, or affected 
by state legislation. That this may 
be done to some extent cannot be denied.
244 U.S. at 216.
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The Court then concluded that the states can legislate in mari 

time matters so long as they neither (1) contravene an Act of 

Congress, (2) interfere with the proper uniformity of the mari­

time law, nor (3) conflict with the general maritime law.

In summary, Congress cannot delegate to the states 

but must itself exercise the admiralty power with regard to 

subjects requiring national uniformity and those dealing with 

commercial maritime concerns. But the states may enact legis­

lation in regard to shore—related subjects not pre-empted by 

Federal law.

E. The Extent of Congress’ Non-Delegable Legis- 
lative Power With Respect to Maritime Matters 

In the aftermath of Jensen, Congress twice enacted 

legislation which would delegate to the states authority to 

apply state workmen's compensation laws to longshoremen and 

harbor workers associated with the shipping industry who were 

injured over the navigable waters. The efforts were struck 

down, first in Knickerbocker Ice Co. v. Stewart, 253 U.S. 155 

(1919), and subsequently in Washington v. Dawson, 261 U.S. (1924), 

on the ground that Congress had exceeded its authority under the 

Constitution to delegate an "essential feature" of the juris­

diction to the states. In Knickerbocker, the Court held:

(Congress'] power to legislate con­
cerning rights and liabilities within 
the maritime jurisdiction, and remedies 
for their enforcement arises from the 
Constitution, as above indicated. The
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definite object of the grant was to 
commit direct control to the Federal 
government; to relieve maritime commerce 
from unnecessary burdens and disadvan­
tages incident to discordant legislation; 
and to establish, so far as practicable 
harmonious and uniform rules throughout 
every part of the Union . . . */

Thus, Congress' effort to delegate its legislative authority 

with respect to workmen's compensation for workers associated 

with commercial shipping who were injured over the navigable

waters was held invalid because (1) the state laws conflicted 

with the general maritime law and therefore burdened maritime 

commerce, and (2) they impaired the necessary uniformity of 

the general maritime law. Yet neither Knickerbocker nor Dawson 

stand for the proposition that state laws on maritime matters 

which do not require national uniformity and which do not burden 
maritime commerce are constitutionally invalid.

While Knickerbocker and Dawson set forth the extent to 

which Congress' legislative power in maritime matters is non­

delegable, Just v. Chambers, 312 U.S. 383 (1940) , establishes 
that state legislation is precluded and national uniformity is 

required only when "the essential features of an exclusive 
federal jurisdiction" are involved.

In Just v. Chambers the Supreme Court held that state 

law is applicable to a maritime tort occuring on the navigable 

waters "to create rights and liabilities with respect to conduct

*/ Knickerbocker, 253 U.S. at 164.
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within [its] borders, when the state action does not run counter

to federal laws or the essential features of an exclusive fed­

eral jurisdiction." 312 U.S. at 391.
Further support for this proposition is found in 

Standard Dredging Co. v. Murphy, 319 U.S. 309 (1943). In that 

case the issue concerned whether the application of state unem­

ployment insurance laws was precluded by the Jensen doctrine.

The Supreme Court held that it was not precluded by Jensen, 

and, further, that "the Jensen Case has already been severely 

limited, */ and has no vitality beyond that which may continue 

as to state workmen's compensation laws." 319 U.S. at 309.

The Supreme Court has even interpreted the Longshore­

men's Act to permit the application of state workmen's compen­

sation laws to some injuries to workers occurring on or over 

the navigable waters. In a number of decisions limiting Jensen 

the Supreme Court enunciated a "local concern" doctrine which 

coexisted, though uneasily, with Jensen:

It is settled by our decisions that, 
where the employment, although mari­
time in character, pertains to local 
matters, having only an incidental 
relation to navigation and commerce, 
the rights, obligations, and liabilities 
of the parties, as between themselves, 
may be regulated by local rules which 
do not work material prejudice to the 
characteristic features of the general

*/ Citing Just v. Chambers, supra, and Davis v. Department 
of Labor and Industrieŝ  317 U.S. 249 (1941).
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maritime law or interfere with its 
uniformity. Sultan Ry & Timber Co. 
v. Department of Labor and Industries,
277 U.S. 135, 137 (1928).

See also, Grant Smith-Porter Ship Co. v. Rohde, 257 U.S. 469 

(1922) and Alaska Packers Association v. Industrial Accident 
Commission, 276 U.S. 467 (1928).

While the precise status of the "local concern" 
doctrine remains uncertain it continues to have vitality. After 
Parker v. Motorboat Sales, Inc., 314 U.S. 244 (1941), which 

established that any injury occurring upon the navigable waters, 

regardless of the nature of the worker’s employment, was com­
pensable under the Longshoremen's Act, the Supreme Court decided 

Davis v. Department of Labor and Industries of the State of 
Washington, 317 U.S. 249 (1941), in accordance with the local

concern doctrine. In that case the decedent-claimant drowned 

in navigable waters in the course of dismantling a drawbridge.

By the Parker decision it is clear that the claimant could have 
recovered under the federal Act because the injury occurred 

over the navigable waters. Yet the Court held that the state 

compensation law could validly apply.
In Davis, after noting the confused state of the case law 

on the federal/state authority in maritime matters, the Court

stated:
There is, in the light of the cases 

referred to, clearly a twilight zone in 
which the employees must have their 
rights determined case by case, and in 
which particular facts and circumstances
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are vital elements. That zone includes 
persons such as the decedent who are, 
as a matter of actual administration, 
in fact protected under the state com­
pensation act. 317 U.S. at 256.

The Court then held that since the claimant was not being pro­

cessed under both state and federal law, but rather only state 

law, the Constitution does not invalidate the application of 

state workmen's compensation laws in this situation.

Under the local concern doctrine, in certain cases 

there exists a dual federal/state jurisdiction. If the claimant 

is in the class to which the doctrine is applicable, he can 

choose whether to receive state or federal compensation by 

applying for benefits under either one or the other of the laws. 

The Davis court provided evidence of the class of claimants to 

which the doctrine is applicable when it stated:
Harbor workers and longshoremen

employed "in whole or in part upon 
the navigable waters” are clearly 
protected by this Federal Act; but, 
employees such as decedent here [bridge
steelworker) occupy that shadowy area
within which, at some undefined and
undefinable point, state laws can 
validly provide compensation. 317 
U.S. at 253.

The Court distinguishes between, on the one hand, harbor workers 

and longshoremen and, on the other, other classes of employees 

whose occupations bear "only an incidental relation to navigation 

and commerce." Only to this latter category of employees is 

the "local concern" doctrine applicable.
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Two conclusions may be drawn from the existence of 
the "local concern" doctrine. First, the existence of the 
doctrine establishes as a matter of constitutional law that 
certain injuries to workers occurring on or over the navigable 
waters are compensable under state law and that Jensen does not 
preclude state compensation laws from applying to any injury on 
the water. Secondly, Davis indicates that the doctrine is 
applicable to persons other than longshoremen and harbor workers 
who are employed on or over the navigable waters, including 
workers in the recreational boating industry. Federal workmen's 
compensation must be utilized for longshoremen and harbor 
workers because they are employed in an "essential feature" of 
admiralty, commercial shipping. Davis, then, establishes that 
the recreational boating industry does not constitute an 
"essential feature" of admiralty and maritime matters.

F. The Longshoremen's Act and the 1972 Amendments,
Their Legislative Histories, and the Case Law
Interpreting the 1972 Amendments Establish that
Congress did not Consider the Application of
Workmen's Compensation Laws to the Recreational
Boating Industry to be an "Essential Feature" 
of Admiralty and Maritime Jurisdiction.
The preceding section established that states can legis 

late in maritime matters so long as that state law does not (1) 
contravene an Act of Congress, (2) burden maritime commerce, or 
(3) interfere in maritime matters which require national uni­
formity, i.e., the essential features of an exclusive federal 
jurisdiction. The question which remains is whether the appli-
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cation of state workmen's compensation laws to workers in the 

recreational boating industry falls within one of the above 

categories. If not, state compensation laws are applicable to 

injuries sustained by such a worker regardless of whether the 

injury occurs on or over the navigable waters; and Congress 

could specifically exclude the recreational boating industry 

from the LHWCA without fear that state compensation laws would 

be in conflict with any federal statute.

The application of state workmen's compensation laws, 

rather than LHWCA, to the recreational boating industry will 

not "burden maritime commerce." Maritime commerce, as that 

phrase is used by Congress and the courts, refers to commercial 

shipping, the commercial transport of passengers and cargo by 

water. It does not comprehend the sale of boats as merchandise, 

much less their use for recreation. Because the recreational 

boating industry is totally unrelated to "maritime commerce" 

the application of state workmen's compensation to injuries on 

the water would have no impact on maritime commerce, and thus 

cannot possibly burden or otherwise affect it.
The remaining constitutional ground by which state 

compensation laws might be precluded from applying to injuries 

to workers in the recreational boating industry occurring over 

the water is also inapplicable. National uniformity is not 

required because recreational boating is not an "essential 

feature of an exclusive federal jurisdiction." Congress, in
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legislating in the area of workmen's compensation for maritime 
employees, established quite clearly that the commercial ship­
ping industry is the "essential feature" of admiralty juris­
diction. Consequently, only matters which pertain to that 
industry, which according to the holding in Jensen, supra, 
includes compensation for workers injured in the course of 
employment affiliated with the commercial shipping industry, 
are required to have national uniformity of treatment. Corres­
pondingly, it established that workers in other shore-side 
industries, such as the recreational boating industry, are not 
central to admiralty, do not require uniform national treatment, 
and may utilize state workmen's compensation laws.

The 1972 Amendments to the LHWCA, the legislative 
histories to both the 1927 Act and the 1972 Amendments, and 
case law interpreting the 1972 Amendments establish that Con­
gress intended in both the original Act and the 1972 Amendments 
that federal workmen's compensation legislation should apply to 
employees engaged in occupations affiliated with ships and the 
commercial shipping industry.

If Congress viewed recreational boating as an "essential 
feature" of admiralty, it would have made quite clear that it 
intended workers in the industry to be covered by the Act. Yet, 
there is no support in the above materials for the proposition 
that the recreational boating industry was intended by Congress 
to be covered by the LHWCA. On the contrary, the language of
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the Act and the 1972 Amendments, as well as the legislative 

histories to that legislation indicate that Congress never con­

ceived that recreational boating might even be considered to 

be subject to the Act.
In the legislative history to the 1927 Act Congress 

was exclusively concerned with the shipping industry. It 

focused upon the highly dangerous occupations associated with 

ships - longshoring and ship repair. It referred specifically 

to two classes of workers, both related to commercial shipping - 

longshoremen and harbor workers. It never referred to "boats," 

except for tugboats which, while commercial vessels, are com­

monly called boats. No one for the recreational boating industry 

testified with respect to the Act, and there is no evidence in 

the legislative history that Congress conceived that recrea­

tional boats might be considered subject to the Act.

The legislative history does establish that Congress 

attempted to exclude small commercial vessels from the Act, 

through the ”18 ton net" exclusion. Thus, it is quite apparent 

that it did not intend that recreational boats should be subject

to the Act.
The 1972 Amendments substantiate this conclusion.

While Congress expanded the jurisdictional situs of the Act to 

include longshoremen who were spending an increasing portion of 

their work in land-based activities, it redefined the class of 

workers covered by the Act by requiring that they be engaged
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in maritime employment. Congress then provided examples of
the sort of work encompassed by the term:

2(3) The term "employee" means any person 
engaged in maritime employment, including 
any longshoreman or other person engaged in
longshoring operations, and any harbor-worker,
including a ship repairman, ship-builder, and
ship-breaker. . . (emphasis added).

The statutory language uses the term "ship", and there is 
absolutely no evidence by which it can be argued Congress 
intended that the term "ship" includes a boat.

The legislative history to the 1972 Amendments establishes 
that Congress intended to narrow the class of workers covered 
by the Act to those engaged in the commercial shipping industry. 
Again no person testified on behalf of the recreational boating 
industry, nor was anyone from the industry asked to testify, 
even though numerous witnesses testified on behalf of many dif­
ferent groups involved in the commercial shipping industry.

The several Courts of Appeals which have considered 
the 1972 Amendments, and even moreso, the term "maritime employ­
ment," confirm this conclusion. Every Circuit which has con­
sidered the Amendments has observed that the 1972 Amendments 
establish a status test for coverage under the Act, which an 
employee must satisfy to obtain benefits. The employee must be 
engaged in "maritime employment" at the time of injury to be 
covered by the Act. Persons who before the 1972 Amendments 
were covered by the Act could be covered after the 1972 Amend­
ments only if they were engaged in "maritime employment."
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The Courts of Appeals which have considered the term 
"maritime employment" have uniformly rejected definitions of 
the term developed prior to the 1972 Amendments stating that 
Congress intended something different by the terra as used in the 
LHWCA, as amended. The Courts then have gone on to hold that 
the term, as intended by Congress in the 1972 Amendments means 

traditional employment in admiralty and maritime matters, i.e., 
the commercial shipping industry.

In Weyerhaueser v. Gilmore, 528 F.2d 957 (9th Cir.
1976) cert, denied, 429 U.S. 868 (1976) the Court held that 
the term meant having a "realistically significant relationship 
to traditional maritime activity involving navigation and com­
merce on navigable waters." In Jacksonville Shipyards, Inc, v. 
Perdue, 539 F.2d 533 (5th Cir.) vacated sub nom. Director,
OWCP v. Jacksonville Shipyards, Inc., ___ U.S. ___, 97 S. Ct.
2966 (June 27, 1977), the Fifth Circuit concluded that an 
injured worker was engaged in "maritime employment"

. . .  if at the time of his injury (a) he 
was performing the work of loading, unloading, 
repairing, building or breaking a vessel, or 
(b) although he was not actually carrying out 
these specified functions, he was "directly 
involved" in such work. 539 F.2d at 539-40.

Both Circuits have found that "maritime employment" as used in 
the LHWCA refers to occupations affiliated with ships and com­
mercial shipping. They conclude from the Act, the 1972 Amend­
ments, and the legislative histories that commercial shipping
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was the essential feature of admiralty with which Congress was

concerned.
Congress was not concerned with the recreational

boating industry or with workers in that industry. It did not 

intend that the Federal Act cover them and did not consider 

them to be an exclusive feature of admiralty for which federal 

legislation should pre-empt state laws. Thus, state compensation 

laws may constitutionally apply to injuries of workers in the 

recreational boating industry regardless of whether the injury 

occurs on land or on or over the navigable waters of the United

States.

JVEH



Mr. Gross. Mr. Griesing, you are familia r with the  operations  of the 
recreational boating industry around the country.

Is it  your experience or knowledge tha t actually State compensa­
tion coverage, not Federal  L  and H coverage, is covering a large seg­
ment of the industry in sp ite of the Department o f Labor’s in terpre­
tations in many States ?

Mr. Griesing. Tha t is correct, sir. We find in several States tha t 
small retailers, dealers of boats and such can often find coverage under 
the same classifications as new car dealerships.

Mr. Gross. Tha t is all I have.
Senator Cranston. That completes our questions.
Mr. McBane. I wanted to respond to the question about going out 

of business.
We do know in the fishing industry a couple of businesses that  indi ­

cated they would have to go out of business. For example, one of our 
companies jus t went throu gh a recent contract negotiation with their 
workers, and these are over the past few years. They have found the  
awards under Longshoremen’s and Harbor Workers’ coverage have 
been similar to the awards they have had under workmen’s compen­
sation. Faced with the  cost of insurance for Longshoremen’s and H ar ­
bor Workers’ compensation, the butchers union found they were limi t­
ing some of the demands for benefits. The companies could not afford 
them. They are in favor  of exemption legislation, too.

Senator Cranston. Thank you very much. Tha t completes our 
questions.

f Chorus of thank yous.]
Senator Cranston. We will do our best to be helpful.
We will now hear from Donald Elisburg, Assistant  Secretary for 

Employment Standards, Department of Labor.
Don, glad to have you with us.

STA TEM ENT  OF DONALD ELISBU RG,  ASSISTA NT SECRET ARY  FOR
EMP LOY MEN T STANDARDS, DEPAR TMENT OF LAB OR; ACCOMPA­
NI ED  BY GEORGE M. LILL Y,  COUNSEL FO R LONGSHOR EMEN’S ACT,
OFFIC E OF SOLICITOR OF LABOR; JOH N E. STOCKER, ASSOCIATE
DIRECT OR FOR LONGSHORE AND HARBOR WO RK ER S’ COMPEN­
SATION,  OFFICE OF WO RK ER S’ COMPENSATION PROGRAMS: AND
EV ER ET T P. JENNIN GS, DE PUTY  DIRECTOR, OFFIC E OF WORKERS ’
COMPENSATION PROGRAMS, DEPAR TMENT OF LABOR

Mr. Elisburg. Mr. Chairman, if I may introduce my colleagues be­
fore I  give you my statement. On my left is Evere tt Jennings. Deputy 
Director, Office of Workers’ Compensation Programs—tha t is, he is 
to my far left. To my immediate left is John E. Stocker, Associate Di­
rector for Longshore and Harbor  Workers’ Compensation. To my 
right  is George M. Lilly, who is the counsel for this program within 
the Office of the Solicitor.

I am very pleased to  appe ar before you today to discuss the Ilong­
shoremen’s and Harborworkers’ Compensation Act and its applica ­
tion to recreational boat builde rs and related activities, and S. 2020. 
a bill which would affect the  act’s coverage of these establishments.
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I f  I  may, I  wou ld lik e to  begin by brie fly rev iew ing  some of  the 
his tor y of  t he  L ongshore Act , to  set a prop er  fra me wo rk for looking 
at  S. 2020, The  longsh ore  program  was first ena cted on M arch  4 ,1927, 
to  pro vide coverage to  certa in classes of  mar itime employees while 
wo rking  over navig able waters.  Coverage ha d been denied to  these 
worke rs unde r State wo rkers ’ compensat ion laws by a 1917 decision o f 
the U .S. Sup rem e Co urt.

Over the  year s there have been amendmen ts to  t hat  l aw, bu t r ela ted  
pr im ar ily  t o ra isi ng  the  coverage and , in addit ion , th at  basic  l aw  has 
been extended to  o th er  th an  Federal  workers r elated  to othe r k ind s o f 
pr ivate employe rs, such  as the  Dis tri ct  of  C olumbia, the  defense base 
act ivi ties, on the  Out er  C ontinental  She lf, and  where ver  the Federal  
Gov ernmen t offers emp loyment to  non-Fe der al employees  on mili ta ry  
bases.

The most swe eping and most rece nt amend ments  to the  act were en ­
acted on October 27, 1972. In  g ene ral,  the 1972 ame ndm ents a tte mn ted 
to  in cor porate m ost of  the major  rec om menda tion s of the r eport of  the  
Na tional  Comm ission on State  W ork me n’s Com pen sat ion  La ws,  which 
ha d been issued  a few mo nth s before , in Ju ly  1972. The ac t’s benefits 
str uc ture  was grea tly  im proved .

In  addit ion , the  am endm ent s exp and ed coverage of  the  act back 
from the  wa ter ’s edge to  cover w ork ers  in volved in ma rit ime emplo y­
ment in ad joi nin g shores ide  areas.  T he basic purpo se of  thi s e xpansio n 
of  coverage was to  ass ure  th at  benefits for  wo rke rs engaged in m ari tim e 
emp lovm ent did  not  dep end  upon the  fortu itousness of  be ing  ove r 
nav igable  wa ters  when  an  accident o ccur red.

Sena tor  Cranston. T have to run  u ps tairs  to  the  B anking  Com mit tee 
fo r a few m inutes. Counsel will ca rry  on.

Mr. FnTsnrRo. All  righ t, s ir.
Prior to the  1972 amend ments , it is clear th at  longshore coverage 

extended to rec rea tional bo ati ng  fo r work perfo rm ed upon the  na vi ­
gable w ate rs of t he Uni ted State s iu st as it did  to  the  ac tiv itie s of  other 
indust ries . Tn June  1975. in du str y notice No. 21 was issued by the Office 
of  Work ers ’ Comp ensatio n Pr og rams (O W CP)  in response to re ­
pea ted  requests  received bv the  De pa rtm en t of  La bo r from  the rec ­
rea tional  bo ati ng  in du st ry  fo r clar ificatio n of  th ei r members’ sta tus 
un de r the  act. as amended. The notice. OW CP’s best opin ion as to  
long shore coverage of  rec rea tional  boa t bu ild ers and  ma rinas,  sta ted  
th at  the  De pa rtm en t con side rs builders  and  repa ire rs  of  smal l boats  
and marina opera tor s, when meeting the “s itu s” req uirement  set fo rth 
in the  act. to be subjec t to  the ac t’s jur isd ict ion onsh ore as well as off­
shore .

Issuance  of  notice No. 21 was followed bv can cel lations  o f p rev iou s 
worke rs’ com pensation polic ies in some ins tances , or  increases in pre- 
mimums. bv as much as 500 percen t in oth ers .

T stre ss thi s w as not an ac tiv ity  of  the De pa rtm en t o f Labor, b ut  was 
related to insura nce  premiums, and  insura nce  company act ivi ties.

Bepre sen tat ive s of  the  rec rea tional  boa t in du st ry  have  indic ate d 
th at  many small com pan ies  in ma rit im e-r ela ted  act ivi ties hav e been 
una ble  to obt ain  ins ura nce coverage, or  th at  it was onlv  ava ilable  at  
exorb itant rate s. Th e OW CP  soon began to  receive cor resp ondence 
concerning the  p rob lem s th ev  were  ha vin g, and  req uesting  the  D ep ar t­
men t to rescind the  notice. As n otice  No. 21 po int ed  out , however, th e



final resolu tion of issues abo ut cove rage  exte nsions made by the  1972 
amend ments  must be by the  courts , not the  D ep ar tm en t of  La bor .

An othe r document  which is fre quently  mentio ned  in connection 
with notice  No. 21 is p rogram  mem orandu m No. 58, issued b y OW CP  
on Au gust 10, 1977. The memorandum  was an in tern al  document is­
sued in response  to a rec ommenda tion  made b y a t ask forc e form ed to 
stu dy  th e worke rs’ compen sat ion  p rogra ms  of  the  Em plo ym ent St an d­
ard s Ad mi nis tra tio n.

The task  force  suggested th a t OW CP  issue genera l guidel ines on 
issues of  coverage to the  di st rict  offices fo r the  sake  of  consistency of 
ad min ist ra tio n of  the  Longshore  Act  pro gra m.  Basically, pro gra m 
memorandum  No. 58 rep res ents a synthesis  of  all longshore  coverage 
decisions, inc lud ing  the  dec isions of  the  U.S . Supre me  Court  in the 
Caputo  case, and  i ts pro gen y, as well as decisions o f th e U .S. C ourts  of 
Ap pea ls and the Dep ar tm en t’s Benefits Review Board .

Th e Caputo  case is a miles tone s ince i t is the only longshore ju ris dic­
tion case to be decided by th e S uprem e C our t fol low ing  the  1972 ame nd­
ments. But  let me e mphasize th at  the  m emora ndum ’s p urp ose  was not 
to ext end  jur isd ict ion , b ut  to serve as a field guide fo r u niform  n ati on ­
wide ad minist ra tio n of  th e act  in lig ht  of  the most recent  jud icia l in ­
te rp re ta tio ns  of  ou r ju ris dic tio n.

Tn Nov ember  1976, t he  Boa tin g In du st ry  Associa tions and others  
represen tin g all facets of  th e rec rea tional bo ati ng  in du st ry  f iled an ac­
tion ag ain st the Secre tary of  Lab or  and  othe r De pa rtm en t of  L abor  
officials in the  U.S.  Dist ric t Cou rt  fo r the  No rth ern Dist ric t of  C al i­
fornia , req uesting  the court  to  d eclare  the  pla int iff s not sub jec t to the  
act, to dir ect the  De pa rtm en t to  resc ind indu st ry  notice 21, and to di ­
rect  the  De pa rtm en t to sta te th at the  notice no lon ger  rep resent ed the  
Dep ar tm en t’s position on th e m at ter.

In  Ja nuar v 1978, the Co urt ruled  in fav or  o f the  pla int iff s, and the  
De pa rtm en t has  app ealed to the Court  of  Ap peals  f or  th e Ni nth  Cir ­
cui t, where it is pending  on an exn edi ted  basis.  T he re is also  pend ing  
befo re the Court  of  A nneal s fo r the  F if th  Ci rcu it the  case of  Directo r 
OW CP  v. Do vzi Marine  concern ing  the  dir ect  question of  the  act ’s 
cove rage  o f a recrea tion al boa t bu ilder,  in which  t he Bo at ing I nd us try 
Asso ciat ion h as in terv ened.

Tha t case i s sch eduled fo r argume nt in the  Court  o f Appea ls for t he 
F if th  C irc ui t on October 10 of  th is  vear.

S. 2020 would  provide th at  Longsho re Act cove rage  f or  rec rea tion al 
bo ati ng  a nd fo r fish ing boat s up  t o 72 feet in len gth  be lim ited to  op ­
era tions  on the  wa ter —genera llv  the extent  of  Longsho re Act ju ris­
dic tion  pr io r to the  1972 ame ndm ents. It  would spec ifica llv exem pt 
employees engaged  in the  manufac ture , repa ir,  servi cin g or  sale of 
rec rea tional boa ts or  small  fishin g boats from  th e L ong sho re Act unless 
they  a re ac tua lly  en gaged in wo rk  on. under , o r over nav iga ble  w ate rs 
of  the Un ite d Sta tes , o r unless they  are not otherwise covered by State  
worke rs’ compensat ion law.

I  believe  that  anv coverage re tre nchm ent sh ould  be ca re fu llv  weighed 
in ter ms  of  the  effect it wou ld have on in iur ed  workers . Congress set 
benefit  level s fo r i niu red  worke rs in the Lon<rshore Act which it de ter ­
mined wou ld provide equ itable  rel ief  for wo rk- relate d ma riti me  
injuries.
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I hesitate to endorse any action which would deny to one group of 
eligible workers benefits which the Congress has determined to be 
equitable. Such action may encourage the advocacy of still further 
erosion of Longshore Act coverage by other groups of maritime 
employers.

Further, S. 2020 would not necessarily aid the insurance cost and 
availab ility problem that  has developed during the past few years, 
most dramatically in California  which has many recreational boat 
activities. This is because even under S. 2020, activities over the water 
would remain covered by the Longshore Act.

I would also note th at there  have been relatively few lost-time in­
juries reported in the recreational boating industry nationwide. Only 
62 injuries involving lost time from work were reported nationwide 
for recreational boating dur ing the 3 months of Jul y, August, and 
September 1977, according to a survey conducted by OWCP.

I believe those are injur ies tha t are reported to the Department of 
Labor. In February 1978 there were 24 lost-time injuries reported; 
in March, 44; and in April , the last month the survey was made, 28.

Since the incidence of inju ry appears to be low for the industry, 
the problem of high insurance rates should be eased as carriers reduce 
premiums to reflect the low injury experience for recreational boat­
ing. Certainly , recreational boating  should be separated from the 
broad class of stevedoring when determining workers’ compensation 
rates. Tn addition, some insurance carriers and State funds have only 
recently underwritten Longshore Act coverage for recreational boat­
ing firms, and this increased availabil ity should contribute  to lower 
costs.

For example, as was stated today, you know the insurance problem 
has been particu larly critical in California , which has many recrea­
tional boating establishments. However, over time, the California 
rate situation has improved. Tn 1976, the California Legislature re­
acted to the. availability problem by permitting  the California State 
fund to write coverage unde r the Longshore Act until Jul y 1, 1978. 
This  authority has been renewed. Initially,  the fund’s premium rates 
were set at over $30 per $100 of payroll for recreational boating. Ef ­
fective March 1. 1978, the State  fund reduced its rates pertaining to 
the recreational boat industry to a range from $13 to $24. We under­
stand in most instances, approximately 90 percent of the recreational 
boating  firms can obtain coverage at the lower end of the rate range.

Tn view of the general problems with Longshore insurance rates, 
the Employment Standards Administration has initia ted a study of 
insurance problems under the act. We have selected a private research 
firm, Cooper & Co. of Stam ford,  Conn., to conduct an in-depth study 
of insurance rates and availability  under the act. The study will in­
clude an extensive survey of employers and insurance companies writ­
ing Longshore Act coverage, including coverage for recreational boat­
yards. It  is expected to be completed next month, and should help us 
ascertain the facts about the true extent o f the Longshore Act insur­
ance problem. The results of the study may be the  basis for recom­
mending corrective actions which employers, insurance carriers, or 
possibly the OWCP might take.

I would respectfully urge tha t the committee defer any action on 
S. 2020 until its impact on insurance problems and on benefits avail-
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able to in jured workers  can be thorou gh ly s tud ied  by the ad min ist ra ­
tion .

That  concludes my prep ared  rem arks. We will be glad  to answer  
any questions  you may hav e.

Mr. Gross. I  apologize fo r th e tem po rar y absence of  the  Senator.  
I hope vou will t ole rat e any  quest ion s from  me in stea d.

Mr. E lisburg. Mr. Gross, I  am  delig hted.
Mr. Gross. Tn the  Se na to r’s sta tem ent , and in yo ur  sta tem ent, a 

gr ea t deal  is said  abo ut the  imp rovement  of benefits res ul tin g from 
the  1972 amendm ents .

Would you agree  with  me. howev er, tha t as f ar  as benefi ts to  workers, 
benefits in pro vid ing  com pen sat ion  insurance  are  real ly  only  po ten ­
tia l bene fits to workers ?

Th at  is to sav, a worke r on ly receives  such benefits if  in fac t he s uf ­
fers a covered in jury  whi le wo rking  in a covered employment  ?

Mr. E lisburg. Yes. .
Mr.  Gross. Y ou jus t wen t th roug h the  s tat ist ics  f or  th e recreation al 

bo ati ng  field, and  men tion ed the lost -time injur ies , at leas t those  re ­
ported to the  De partm ent of  La bor du ring  the  pe riod when the  su r­
vey was taken, covering, I  tak e i t, 6 sep ara te m onths.

Those are nat ion wid e sta tis tic s. I  take it th at  those workers who 
ac tua lly  benefi ted from th e imp rovement  of  benefits wi thin the  rec ­
rea tio na l boating  i nd us try  a re  rep resent ed by these  s tat ist ics . At leas t, 
th is is the  maxim um nu mb er fo r these months , assu ming the repo rti ng  
is acc ura te,  of  workers  rec eiv ing  benefi ts unde r the  act , since anyone 
who does not suffe r a los t-t ime in ju ry  gets  no comp ara tiv e benefit un ­
der longsh ore  coverage he wou ld not receive unde r St ate insu ranc e.

Mr.  E lisburg. I  t hi nk  t hat  is co rrect, T guess th ere  m ay be some si t­
ua tio ns  w here  t he employee who m ay be in jured may receive t he  com ­
pensa tion benefi ts and, fo r one reason or  anoth er,  the ca rr ie r or the  
employer , if  it is s elf -in sured , does not rep or t it to the La bo r Dep ar t­
ment. Bu t they may stil l be pa ying  a t the  longsh ore man rate, or  they  
may  not .

But  the num bers  we have are  those  where the in jurie s have been 
repo rted  to the  De pa rtm en t. There  is a requir ement  th at  all lost -time 
in jur ies  be rep ort ed, bu t I  cannot vouch fo r the acc ura cy or  whether 
all of  the  lost  time  in jurie s th at  are being  com pensate d are,  indeed, 
be ing  reported.

Mr. Gross. A t any  rat e, these are the  best stat ist ics ava ilab le to us 
at the moment.

Mr . E lisburg. Yes, sir.  .
Mr . Gross. Now. I tak e it th at  a worke r would on ly benefit in the  

way th at  we are  us ing  th e term from  Longsho rem en’s and  ha rbor  
wo rke rs’ coverage if  the  benefits  he receives are  in fac t grea ter than  
he wou ld have  received un de r State  com pen sat ion  cove rage  for  the  
same in jury .

Mr. E lisburg. Sure. .
Mr . Gross. I s the re any  way  of  brea king  down these sta tis tics, los t­

tim e injur ies ? Can  we sav all these  worke rs rece ived  some possib le 
benefit, by  coverage bv Longsho rem en and H ar bo r Worke rs Com pen­
sat ion , r at he r th an  S ta te  compensatio n ?

Mr. E lisburg. My judg men t is yes, bu t we wou ld be pleased to tr y  
to p rovid e a break down  fo r th e record, and  submit  it.

[T he  inf orma tio n re fe rred  to  fo llo ws :]
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The attached table is provided in response to Counsel Gross’ request for a 
breakdown of sta tist ics  showing  amounts received by inju red  workers under 
the  Longshoremen’s and Harbo r Workers’ Compensation Act and the amounts 
th at  would have been received by them under the State  of Califo rnia Worker’s 
Compensation Act. The attached shows a sample of lost  time inju ries  repor ted 
to the  San Franc isco OWCP Dis tric t Office between Jul y 1977 and April 1978.

Sample of Califo rnia recreat ional boating indu stry  lost  time inju ries  repor ted 
to Department of Labor  under the Longshoremen’s and Harbor Workers’ Com­
pensa tion Act (LHWCA).

Date of injury Type of injur y

Average
weekly

wage
Period of total temporary  
disab ility

Total paid 
under LHWCA

Payab le under 
State 

compensation *

Nov. 1,1 977 .......... . .  First finge r_________ $298.00 Nov. 5 to 6 ,1 9 7 7 .. ........... . $56.76 0
Oct. 14, 1977......... . .  Back strain ............... 242 .2C Oct. 18 to 20 ,19 77______ 69.27 0
Sept. 30, 1 9 7 7 .. .. . .  First  finge r_________ 240.10 Oct. 3 to 6, 19 77 .. .............. 91.47 0
Ju ly 6, 1977........... . .  Foot_________ _____ 288.00 July 10, 1977 on ly________ 27.43 0
Apr . 25, 1978____ . .  Leg____ ___________ 267. 34 Apr. 26 to May 23, 1978. . 704.00 $616.00
Nov. 1, 1977.......... . .  Bladder p ro tru sio n. .. 141.19 Nov. 2 to Dec. 12, 1977____ 551.33 551.33
Sept. 6,1977 ......... . .  Low back str ain ____ 130.00 Sept. 7 to Nov. 14, 1977.. .. 929.81 929. 81

1 1st 7 days under California State compensation law are waiting days  in a "no-pa y’ ' status unless the inju ry extends 
beyond 21 calendar days.

Sou rce: Office of Workers' Compensation Program s, U.S. Department of Labor.

Mr. Gross. T ha t judg men t is based on the  assum ption t hat  th e t im e 
lost, prov isions, pr ov id in g com pensation to a wo rker fo r losi ng tim e 
fo r a covered in jury , ar e gr ea ter u nd er  Lo ngsho rem en’s coverage th an  
St ate coverage.

Mr. E iasburg. I t prob ab ly goes mo stly  to  the  level  o f benef it th at  you 
cou ld get. The Longshore me n’s Act  pro vides fo r tw o- thi rds o f the in ­
ju red worke rs’ wage paym ents,  up  to  a maxim um o f 200 perc ent  of  the 
na tional ave rage wee kly wage. For  most w ork ers  in  th is catego ry, that,  
tra ns lates to j us t tw o- th ird s of wha t thei r pay  is.

Th ere  are  stil l ma ny State s where the  maxim um  level of pay ment 
wou ld be less th an  wha t th at  tw o- thi rds wou ld allow, th at  is, where  
the workers  get tw o- th ird s up to a week ly maxim um  th at , in fac t, is 
less th an  tw o-thi rds  would  allow.

I  th ink th at  wou ld be where most of the  dif fer entia l would be.
Mr.  G ross. H ow w ould the  two -th ird s benefit  c ompare, for exam ple , 

with the  S tat e of  C al ifo rn ia? We  have  a witness from the  State  com­
ing  in. I f  th at  numb er is not ava ilab le, we can  ge t it  late r.

Mr.  E lisburg. Well , the max imum week ly paym ent in Ca lifornia 
would be $154 a week. Th e maximum weekly p ay men t under t he  Lo ng ­
shorem en’s Act wo uld be as h igh  as $367 a week.

Of course, th at  is all subject  to a tw o- th ird s cutoff , so you rea lly  
hav e to  look a t th e i njur ies by  S tat e, and  what  th e salaries were.

Obviously , to the ex ten t th at  tw o- thi rds of th at  pa rti cu la r wo rker’s 
sa lary  does not exceed $154, to th at  exte nt there i s a wash  f or  th at  p ar­
tic ul ar  benefit.

There  are oth er benef its u nder the law.
Mr. Gross. R igh t. Is  there any  way  o f know ing  how many of  th ese  

injur ies , 62 over a 3-m onth period,  and  the n 24 and  44 and  28 ove r 
single  mon ths f ollow ing  th at , occurred in Ca lif ornia?

Mr.  E ltsbttrg. In  Ca lif ornia. 28 in jur ies  were rep ort ed fo r the 
mo nths of  Fe brua ry . M arc h, and  A pril of 1978.

Mr.  Gross. Total  of  28 ?
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Mr.  E lisburg. Tha t is a 3-m onth per iod  we can  give you fo r th is 
yea r. An d in 1977, J ul y,  Au gu st,  and  September, there were 24.

Mr.  Gross. We ju st he ard tes tim ony from the  p ane l which  preceded 
you th at  in sou the rn Ca lif or ni a alone, if  my notes  are  corr ect,  be­
tween 10 and  50 employees los t th ei r jobs  as a res ult  of  t he  in tro du c­
tion of  Lon gshorem en and  H ar bo r Worke rs’ coverage to  the  recre a- 
tio na l bo at  industry . An d in no rth ern Ca lif ornia, a minim um  of 15 to 
30 emp loyees also los t th ei r job s as a resu lt of  t his .

An d again , these  were sim ply min imums based on personal  kno wl­
edge  of  the witnesses who were on the  panel. Tho se numb ers  added 
to othe r tes tim ony th at  ind ica tes  a  number  o f employers are “run ning  
ba re” because of  the  cost  of  Longsho rem en’s coverage , and hence not 
prov id ing any  of these benefits , except a po ten tia l law su it to the  em­
ployee, would seem to indica te the re are  more employees losing em­
plo ym ent or losing  po ten tia l compensatio n benefit s th an  there are g ain­
ing  them  as a  resul t of th e ac t.

Wou ld you agree with th at , wi thin the  rec rea tional boating  
indu str y?

Mr. E lisburg. I  do not belie ve T would wa nt to engage  in  a comp ara ­
tive numb ers  d ialog w ith  y ou, wi tho ut know ing  more ab ou t th e actual  
basis fo r thes e firms sh ut ting  down, and  to what ex tent  the  emp loy­
ment loss was te mpo rar y o r no t.

T th in k the  issue one needs to look at  is, in ce rta in  respects , what 
kind of  pro tec tion do wh atev er  number of  worke rs th at are  injured  
have. In  some area s, the cost to  t he  i nju red  worke rs betw een the  S ta te 
coverage or  lo ngs horemen’s co verage  could be qui te subs tan tia l in the  
pro tec tion.

T ap prec iat e the  difficulty when you look at  one small segmen t o f a 
covered indu st ry  of tryin g to  look  at a na tio na l sta tu te , and dea ling 
with wh at ap pe ar  to be a few h un dred  in jur ies .

Th is  ac t and  its  exten sions cover more than  800,000 w orke rs. There  
may  well be man y—th is  is tr ue of  man y wo rke rs’ compen sat ion  st at ­
utes—many employe rs are  pa yi ng  insu rance, and nev er have an in ­
jury . T ha t is c ert ain ly to  be hop ed.

Bu t it stil l is th e pro tec tion th at  is  necessary fo r those wor kers who, 
in fac t, do arr ive , regr et tably,  at the  point  where they  have  t o receive 
these benef its.

Mr.  Gross. T th ink th at  we are  focusing tod ay, of  course, on the  
nuestion of  exempt ion fo r th e pa rti cu la r indu str y we are  discussing 
here,  and hence  the  benefits to  the  worke rs within othe r ind ust rie s 
would seem to  be im ma ter ial .

Do you a gree  w ith th at  ? T m ean , obviously no one—o r a t leas t S ena­
to r Cransto n is not ch al len ging  t he verv  pos itive bene fits accru ing  to  
long shoremen and  worke rs of  othe r majo r ma rit im e indu str ies  under 
thi s act.

Th e question is, how do the se benefi ts affect th is pa rt ic ul ar  small  
indu st ry  and, rea llv , is the cost-benefit, ra tio at trac tiv e enough to 
maintain coverage over th e i nd us try ?

Mr. E lisburg. T th in k th at  an v time  you are  deali ng  with wo rke rs’ 
com pen sat ion , and  the  po tent ia l ha rm  to th at  in ju red worker, com­
pl aining  to  them th at  the  cost-benefi t r at io  was such th at  the y shou ld 
receive low er paym ent s is a ve rv  difficult one to make . Th is  i s t rue of 
many of  the l abor  sta nd ards  we h ave  in th is society, t ry in g to m ain tain 
a m inim um protect ion  f or  all workers .
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The Longshoremen’s Act ’s passage was not necessarily based on 
covering purely an industry jus t because it was hazardous. The basic 
coverage was, in our view, extended to recreational boating people 
over the water before 1972. T ha t was the only way any coverage could 
be provided.

Mr. Gross. As long as they worked over water-----
Mr. E lisburg. The question then of whether it was a serious injury 

or not , or whether it  was an indus try that had lots of serious injuries 
or not, never was the princ ipal factor. The problem for even an indus­
try  tha t does not have a lot of serious injuries, the consequences even 
to th is industry, to the individual worker—if they do suffer a serious 
injury, of whether they happen to be on the boat, floating in the water 
when the boom falls on them, or standing on the dockside, is quite 
severe.

So it logically is the same.
Mr. Gross. You have made two comments. One, tha t you would not 

want to deprive any worker of benefits now provided to him. B ut I 
take it at issue here is the question of whether or not  the  1972 amend­
ments extended to shoreside activit ies within the recreational boating 
industry .

Mr. E lisburg. I  think, yes, that is certainly an issue. And I think the 
Department’s view is that the legislative history took the  offshore cov­
erage where it was and moved it shoreside. That is. if recreational boat- 
builders were not specifically brought in in 1972, they were already 
there in some fashion, and the line just moved inland, on to the land 
with them.

Obviously the issue with respect to tha t kind of an entitlement to a 
benefit is something that ultimately,  unless Congress itsel f specifically 
redefines it, is something tha t the courts are  going to have to inte rpret 
as to how far, if at all, the line went.

T would th ink the case in the fifth circuit is probably the best one 
at th is point to argue tha t issue. The case in the ninth district involves 
more, I think,  of the Department’s authority  to promulgate its own 
instructions to its employees, or what the effect is o f th e Department 
on a document, and whether it has authorities and procedures, rather 
than  the coverage issue per se.

Mr. Gross. I  take it it is  hazardous to predict the outcome of appel­
late decisions, and therefore we cannot know how either  case will come 
out.

Mr. E lisburg. Tha t is correct.
Mr. Gross. They may go out on procedural grounds, rathe r than 

dealing substantively with the jurisdic tional lines Congress intended 
to draw  under the act.

Mr. E lisburg. I  would defer to mv counsel here, but I believe in the 
fifth circuit there is not a procedural issue. The issue is th is issue.

Mr. Gross. Does the issue in the Fif th Circu it case deal with all the 
problems within—the potential problems of coverage within  the rec­
reational  boating  indust ry, or just the fact si tuation in the case before 
the Court?

Mr. Lilly. Just the fact situation before the Court.
At the appellate level, there may come down guidelines to cover
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other instances. T do not  thin k we will have to go on a case-by-case 
basis.

Mr. Gross. The Court may or may not provide those guidelines, I 
take it.

Mr. Lilly. Very true.
Mr. Gross. We mav wait until  October, or next year, o r the follow­

ing year, when the Supreme Cour t finally pronounces on the Fif th 
Circuit case. And then we may still have nothing. We may have to wait 
until the next fact situation comes up.

I take it tha t is the Department of Labor’s position, that the in tent 
of Congress should be determined by the courts?

Mr. E lisburg. I  think  tha t is correct. This kind of statute  providing 
entitlement for  benefits to workers is one particularly where the courts 
would have to draw the lines.

Obviously the administrat ive agency tries to sort out what is meant 
by the legislative history, and what  is meant by the court, guidelines. T 
think you have to do that in administer ing the program.

But I think the issue of shoreside coverage over and a par t from the 
recreational boat industry was a pretty  big hassle for  the first 5 years 
afte r the enactment of the  1972 amendments. W ith the m ultiplicity of 
cases moving along, finally th e Supreme Court did decide the  appeal 
case.

We think it provided fair ly reasonable guidelines, which took a lot of 
the dialogue out of the system.

Mr. Gross. Would it not be more efficient and more reliable guidance 
to the intent  of Congress to have Congress decide what its intent was, 
than have the courts decide what Congress’ intent is?

Mr. E lisburg. I am not sure how to properly answer that , counsel.
Obviously Congress always has the last word on what Congress 

says, I guess, until the courts act.
Mr. Gross. Because the thin g T find peculiar, not only in this hearing 

today, but also in the hearings conducted—and T see Paul Dwyer here 
from the Compensation, Health and Safety Subcommittee of the House 
Education and Labor Committee—both the Congressmen on that  com­
mittee and Senator Cranston, who served on the Labor  Committee in 
this body t hat  adopted thi s law, both have challenged your interpre ta­
tion of what the Congress intended when the law was enacted.

Mr. E lisburg. Counsel, I  th ink  that—I would like to make a s tate­
ment about that.

Mr. Gross. You would what?
Mr. Elisburg. Like to make a statement about that.
I have testified on the House side, I  believe, that to the extent I  have 

any recollection as a staff person working up here, th e issue, per se, 
of the recreational boating indus try, or small boatbuilders, was not 
something that had anv discussion as far as I know in the deliberations, 
hearings, or so forth, tha t it was never raised.

I cannot speculate about wha t Congress might or might not have 
done, specifically had it been raised.

The point I  come back to is tha t in the judgment of the Department 
and its attorneys, which has been very consistent, is tha t employees 
in the recreational boat ing industry, to some extent, always came under 
this law.
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Now, in the ad mi nis tra tio n of  wh eth er or  n ot  thei r ins ura nce com­
pan ies  have longshore covera ge or  no t, w hethe r or not  cases  were p roc ­
essed th ro ug h longshoremen ’s or State acts , how th at  process worked 
fo r 40, 50 years , I  cannot  say.

But  th e 1972 enactmen t, as fa r as I  unders tan d, was as  I  said  e arl ier  
tod ay,  to  take  the ind ust rie s, wh ate ver they  were, th a t ha d ove r the 
wa ter  coverage,  and  e xtend th e pro tec tion shoreside to  th ose workers. 
Tha t is as fa r as I can spe ak on th e bac kgrou nd of  the ma tte r.

Mr. Gross. Let me------
Mr. E lisburg. W ha t I  am ge tt in g a t is  that  i f the re were  a jud gm ent 

th at  th e recrea tional  boa tin g indu st ry  never, un de r a ny  ci rcum stances,  
be covered unde r this  law , t h a t is, even o ver  the wa ter , one m igh t have 
a di ffe ren t set of  facts  fro m which  th e De pa rtm en t m igh t proceed. Bu t 
I  th in k t ha t is ju st  a dif ferent  set  of facts.

Mr.  Gross. I  t ak e it  t h a t every  indu str y who  ha d wo rke rs ove r t he  
navig able wa ters o f th e U ni ted State s was covered p ri or t o 1972 under 
the Longsho re Act. Peo ple  who  pa int ed  bridges were  engaged  in 
marine employment,  if  they fell  in  the wa ter.

Mr . L ill y. If  they  fell  in  the  wa ter,  yes. [L au gh ter.]
Mr.  Gross. The te st was, ar e you  ove r the  wate r.
I f  T underst and your  in te rp re ta tio n of  wh at  Congress did , which 

seems to ignore the  whole  que stio n of sta tus , th e so-called sta tus test 
of wh ethe r or no t a worke r is engaged in ma rit im e employment , they 
sim ply  moved th e defi nition of  navigab le wa ter  i nla nd  t o cover docks, 
ma rin as,  var iou s othe rs.

Mr.  E lisburg. I  guess mar iti me emp loyment is an othe r one of 
these  po tent ial ly epheme ral or  amorp hou s definitio ns. We  talk  bo at­
bu ild ing,  sh ipb uil din g, and sh ip repa ir as mari tim e employm ent.

W ha t happens in these small boaty ard s, th e ones I  have vis ited , small 
bo atb ui ldi ng , and  boa t re pa ir? W he the r the  term  “m ari tim e employ­
me nt” was  supposed to be read  “ com mercia l” or  “big boats .” or some­
th in g like  th at , seems to  me par t of  th e dia log ue going  on here.

I  t hi nk  o ur view is th at  it is not  to be sep ara ted  t ha t way. Again , I 
th in k th at  is som eth ing  t h a t is only going  t o be teste d in the  courts, 
or if  Congres s specif ically  acts. I  do no t th in k ad minist ra tiv ely we 
can d raw th at  line.

Mr.  G ross. I  aerree wit h you entire ly.  I  ask you, would it  no t be more 
efficient to  have Congress  dr aw  th at  line, tha n to  wa it fo r th e u nce rtain 
outcome o f future court  dec isions ?

Mr.  E lisburg. I  would have to  de fer  to yo ur i udgm ent on  tha t.
Mr. Gross. Y ou have  a s tat em ent on pag e 6 o f your  wr itt en  sta tement  

th at —
Since the  incidence of inju ry app ears to be low for the  indust ry,  the problem 

of  high insuranc e rates  should he eased  as  ca rriers  reduce premium s to  deflect the 
low injury  experience for rec rea tional  boating.

We have exam ined th at  que stio n, and  T wonder wh eth er you have, 
with resp ect to how ins urance  ca rri ers calculate  th ei r rat es—one of 
the  factor s th at  makes  the  rec rea tional bo ati ng  in du st ry  ap pa rentl y 
dif ferent  from  the  lar ge  sh ippi ng  ind us try , or  the  longshoring  ind us­
try,  is t he  size of the work forc e. And it appears  tha t there is a bottom 
line  a s t o how low the pre mi um s can go, since if  you pred ic t any  acci­
den ts at  all und er the  coverage, you are  going  to need  enou gh total
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premium dollars to pay for the losses, and hence the premiums for 
small employers are significantly higher, regardless of the ir loss ratio, 
than fo r large employers in the same field.

Can you comment on tha t ?
Mr. Eltsburg. With all due deference to the insurance industry, 

and the people who have been very cooperative with the Department, 
if you have been able to figure out the ratemaking process, I com­
mend you. I t is a very difficult process and, depending on what State 
you are in, particula rly in Califo rnia, separated from the o ther States, 
it seems to work different.

What we do know is tha t the rate now of $13 by the State fund 
is substantially different from the $30 that  seemed to be pulled out  of 
the air originally. It  was a guesstimate, I guess, by the actuarial 
people.

The fund will have to speak for that. We know tha t the State aver­
ages, we have comparable figures, $10.71-----

Senator Cranston. Can you all hear in the back ? 
f Chorus of noes.]
Senator Cranston. Speak out.
Mr. Elisburg. $13.40, and that can go up to $24.
The $13.40 compares with $10.71 for nonlongshore-----
Senator Cranston. Would you speak a little louder ?
Mr. E ltsburg. The problem of how you group people—60,000 work­

ers in the industry, approximately, that  we know of and-----
Mr. Gross. Recreational boating industry ?
Mr. Elisburg. Right.
The question of pooling, or how you determine these premiums, is 

one that  is peculiar to how the insurance system functions. There may 
be other ways to do it.

They may be able to pool salaries. They may be able to pool other 
kinds of classifications. There are lots of groups of small employers 
who may have potential high injuries  who somehow do not have these 
high premiums.

I wanted to stress our concern all along, and i t led me personally at 
the Secretarv’s direction, to consult with the people in the insurance 
industry, this year and last. With respect to the problems of writing 
insurance and underwriting a nd all of those things,  we felt would be 
unfor tunate if  the abili ty of Congress to suggest that there was a level 
of benefit for workers under workers’ compensation should be thwarted  
by the process of providing insurance to the private  sector.

It was very difficult to sav the law is a problem because i t is diffi­
cult to write—the insurance indus try has t rouble adjusting  to it.

Mr. Gross. I would certainly agree with tha t comment, the insur­
ance industry should not be permitted  to thwart the will of  Congress.

Of course, we have left open the question of what is the will of Con­
gress in this instance.

Would you agree wi th me th at  it might be possible to structure a 
set o f benefits for workers which required, no matter how they were 
calculated, premiums which were so high as to be impractical within, 
particularly, small businesses ?

Mr. Eltsburg. I suppose yes; you could do so.
Mr. Gross. You have already indicated, in your testimony, th at Con­

gress, for sure, made no attem pt to examine the implications of the 
1972 amendments on the small businesses we are talk ing about here.
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The focus was entirely on the large r industr ies that are, by every­
body’s definition, subject to the Longshoremen’s Act.

Mr. Elisburg. With  a difference, I would say tha t certainly with 
respect to the Distr ict of Columbia private sector, there are many, 
many kinds of businesses tha t are subject to these benefits t hat  are 
very similar. I suspect, to the recreational boat industry,  both with in­
dustry  exposure and types and scope of injury, and all of that , right 
here in town.

Mr. Gross. I f I recall the testimony from the House subcommittee 
hearing, there were many of the same complaints about the premiums 
being so high they could not compete with businesses in Maryland 
or Virginia, furnishing the same services as a result of being subjected 
to the longshoremen’s rates.

Tha t is i rrelevant, really, to this hearing; but you can respond if 
you want to.

[No response.]
Mr. Gross. One final question with respect to coverage.
We have agreed, I  take it, that  pr ior to 1972 workers in the recrea­

tional boating industry  and, for tha t matter, in any other industry , 
who worked over navigable waters of  the United States, were appar­
ently subject to the Federal  law.

Can you tell me whether the—certainly nothing in the 1972 act 
amendments was designed to diminish the coverage over the navigable 
waters of the  United States with respect to any workers; is that  not 
correct ?

Mr. Elisburg. That is correct.
Mr. Gross. Can you tell me whether there are whole States in which 

workers over the navigable waters of the United States, in spite of 
the Supreme Court decision, and in spite of your and m y agreement on 
what the Federal law apparently is, are being served by State com­
pensation while working over the navigable waters of the United 
States ?

I am th inking about Maryland, and various other jurisdictions.
Mr. Edisburg. We obviously do not have the resources in the De­

partment to go and examine every employer’s injury data, and every 
State agency’s payments. The purpose of notice 21. when all is said 
and done, was to let employers and the insurance industry, and State 
agencies know what we thought  the Longshoremen’s Act covered.

I would not be surprised if there are many situations where in­
jured employees are paid under State laws, where they are injured 
over the waters where State agencies and insurance carriers and self- 
insurers process those cases, and where the injured employees are 
either satisfied, or do not know of their  r ights,  and accept those pay ­
ments.

It  could conceivably happen. We would have no way of  knowing 
that , except by some rather  extensive enforcement, or examining ef­
forts and, frankly , I think  it is, with the limited resources we have, 
we are tryin g to  put it into processing the claims tha t are presented 
to us.

Mr. Gross. But if the Longshoremen’s Act provides workers with 
substantial benefits, which you have said, and Senator  Cranston has 
said, and if in fact Congress intended, as the Department of Labor
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has contended, that the Federal law applied, does not the situation in 
which large jurisdictions apparently are either willfully  or innocently 
using a different system call out for fur ther  clarification of the intent 
of Congress ?

Mr. Elisburg. I do not know the extent of noncompliance here. I 
really do not know that. Therefore, I do not think I can comment, 
really, on the way you put the question.

Mr. Gross. OK.
I think I  have no further questions, Senator Cranston.
Senator Cranston. Thank you very much, Don. We appreciate 

your being here, and each of you, thank you greatly.
Air. Elisburg. Thank vou, Mr. Chairman.
Senator Cranston. We now come to our final witness, J . Michael 

Kavanagh, manager, U.S. Longshoremen’s and Harb or Workers' In ­
surance, State of Cali fornia Compensation Fund.

Thank  you very much for  being here. We thank you for coming and 
joining  us.

If  you can abbreviate your testimony as much as possible, we would 
appreciate i t. The full text  will app ear as if read.

I have a problem of a 12:30 unbreakable appointment today else­
where.

STATEMENT OF J. MICHAEL KAVANAGH, MANAGER, U.S. LONG­
SHOREMEN’S AND HARBOR WORKERS’ INSURANCE, STATE OF
CALIFORNIA COMPENSATION FUND

Mr. Kavanagh. All right.  This will be as brief  as possible.
Mr. Chairman , I am J.  Michael Kavanagh of the State  Compensa­

tion Fund of California. I am currently  manager of the Longshore­
men’s and Harbor Workers’ insurance program for the State fund.

Briefly, I  would like to address my testimony to four areas I think 
germane today.

The first is the role of the State fund in the market in California . 
And second is the question of the market availability in California. 
Third is the question of affordability.

Finally, some questions directed at the bill before us, S. 2020 itself.
The S tate fund in Cali fornia was founded in 1916 by the Sta te leg­

islature to provide a stable market for workers’ compensation in Cal­
ifornia. Up until July 1976, the State fund, by law, was precluded 
from w riting Longshoremen’s and Harbor Workers’ compensation in­
surance unless it was incidental to the California  exposure.

In practice, what this meant was t ha t the payroll of the longshor- 
ing exposure had to be less than 50 percent of the total  payroll 
exposure.

Subsequent to July 1976, with the passage of Assembly bill 3070, 
the State fund was placed in the business of p roviding this insurance 
as fu lly as any other carrie r for a period of 2 years. The purpose of 
the 2 years was to see if, during that  time, the market crisis in Cal­
ifornia  abated. When we entered the market in 1976, like other car­
riers, we really did not have a great deal of experience in the long- 
shoring and harbo r workers’ area.

Pa rt of the provisions of AB-3070 included the passage of mini­
mum rates to be promulgated by the Insurance Commissioners bonding
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upon all parties writing this  compensation in California. The filings 
for rates in California  were by the Workmen’s Compensation Inspec­
tion Rating Bureau, the official rating bureau in California,  and by 
the Insurance Commissioner.

I think  the testimony earlier addressed i tself to the fact tha t AB - 
1065 withdrew the minimum rate structure from the system in Cal­
ifornia. What we began with when we entered in 1976 was our rate 
structure was taken from the  Bureau’s rate filing.

The answer to where our recreational boating indus try rates came 
from was, from tha t late filing with a small adjustment for increases 
which occurred in the rate insurance classes.

The problem tha t came up specifically with regard to a $30 rate 
then in force compared to the $10, which is now currently a $10.71 
rate for recreational boating itself, boatyards, raised the question in 
terms of the proper structure  of the class in Californ ia.

This issue has had a great deal of debate. Our feeling was the struc­
ture  itself was not adequate to the purpose of  the recreational boating 
indus try in the sense th at  there had been shifts  in payroll between the 
shipbuild ing classes and boating classes historically. And there were 
distortions within the rat ing  structure. We studied this , the data tha t 
was available—often not a whole lot of data—we studied the problem 
as to why Cal ifornia rat e had been so much higher than many other 
States.

We made a change with respect to our rates in March 1978, and 
lowered that rate. Now, we have restruc tured the class into three sub­
classes, which, as was indicated earlier, ranged from $13.40 to $20 for  
minimum rates. This does cover the grea t m ajori ty at the lower end of 
recreational boatyards in California .

As to the question of  market  availabil ity, at an Assembly hear ing 
in April of th is year before the Subcommittee on W orkers’ Compen­
sation, private industry witnesses testified tha t members of the pri ­
vate insurance indus try were operating in the L and H market in 
California. It was apparent this was large ocean marine policies and 
selectively in the area of recreational boating.

At this point in time, the question of market availability is prim ar­
ily resolved in terms of the State fund and one other  pr ivate carrie r 
for the recreational boatiner industry, Alaska Pacific.

As of the summer of 1978. with the passage of Assembly bill 3517. 
Ihe State fund now is indefinitely in the marke t for this insurance in 
Californ ia and serves as the residual carrier.

Another solution to the problem of a residual carr ier in California 
tha t might have provided the lead to the recreational boating industry 
was a proposal made to the State fund iointlv  with the private insur­
ance industry to provide a pool in California, a volunta ry subscrip­
tion pool. We note with sadness there is no fur the r discussion of this 
on the part of the private insurance industry, and we assume that  if 
they are going to remain in the industry , we assume they will remain 
selectively in this industry.

At the present time, as we indicated, the rates have lowered. Our 
experience has been very good in this industry . At the present time, 
the total earned premium for the recreational boating industry, which 
includes boat building and repair and marina  operations, constitutes 
$800,000. This compares with the slightly  more than $1 million in
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total earned premium for the indus try of our program to date, July 
1976 through July  1978.

Our experience has shown that in marina operations  we have an 
8 percent loss ratio, which is remarkably low. I t is a li ttle bit mislead­
ing. In  this  line of business, we really face the problem of catastrophic 
risk as compared to stateside risk. For example, we had a death case. 
An employee in a marina in northern California, in the Sacramento 
Delta. There was a death of an 18-year-old boy who fell overboard 
and drowned.

Under the California system, this would have incurred a cost of 
$51,000. Under the federal system, the actual cost was $5,000 in pay­
ment to the  special fund and $1,000 for  bur ial costs. This was because 
the young gentleman did not happen to have any dependents. Ila d he 
been a 23-year old boy—or man, with a wife and a dependent, the 
cost would have been in excess of $1.2 million.

The 8 percent loss ratio would not have stood.
For  boat building and repa ir, we show a 14 percent loss ratio.
The program, as of March of  this year, was about at the break-even 

point. Policyholder surplus was about zero. The history  of the pro­
gram from 1976 through the early pa rt of this year was consistent with 
the position we were at in March.

Since that, time, due to an increase in premium from finalization of 
audits in the first policy year plus, I think, a general maturity  on the 
part of the program in terms of the management and process of doing 
business, our current loss ratio  is 65 percent, that  is, compared with 
85 percent earlier.

At, the present time, financially wre are in a position to continue to 
review the rate structure  in C alifornia. Tha t process has been ongoing 
since we ini tiated  the change in rates in the recreational boating in­
dustry.

At the current time, we are  looking at several aspects of that.  The 
first, is the base rates or base percentage by which we compare the 
State classes to the L and H exposure. The second is the process by 
which we can further  make distinctions in terms of real hazards of 
risks, whether a particular account has a greater or lesser hazard, 
better or worse loss histories.

The th ird  th ing we are looking a t is involvement of experience ra t­
ing plans. The possibility of having one went out when the Commis­
sioner and the Bureau were withdrawing from the minimum rating 
structure.

We have experienced modifications in experience rat ing  plans for 
stateside coverage. What this has shown is th at it is very difficult to 
fur ther reflect the actual experience of the par ticu lar account. We are 
working in the direction of try ing to provide better relief  and fair  
and consistent treatment of accounts with a method of approxim ating 
such a plan.

Again, in terms of market availab ility, we will continue to be in the 
market.

The issue was raised with rega rd to reinsurance. Our trea ty expires 
in Jan uary 1979. Reinsurance is a particu lar problem within the  long­
shoremen’s and harbor workers’ compensation area. The reason for 
this is the nature  of the unpredictable aspects of the Federa l act—
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specifica lly th e escalatio n c lause  th at  cannot be precisely pre dic ted , and 
some of  the other benefi t provisions .

As such, man y c ar rie rs  and  re ins ure rs are  very  caut iou s a bou t enter ­
ing th is area.

A t the  pre sen t tim e ou r reinsu ran ce ded uct ible is abo ut $250,000. 
W ha t th at  means is th a t we pick up  the  first  $250,000. The  re insurer 
tak es  the r est  of th e ris k.

You are  cu rre nt ly  fac ed wi th a sit ua tio n where , mos t pro bab ly,  
ei ther  t he  level will  go up , pe rhaps to $500,000, or  the  insu rance pr e­
miu m for main ta in ing it  at  $250,000 wi ll go up.  Thi s will have, over 
tim e, upw ard  imp act on t he  ra ting  structu re.

As of the  prese nt tim e, th at  may  be absorbable wi thin the  su rplus 
we curre ntl y hav e ove r the next year. Beyond  th at  time, it  wou ld be 
pu re  conjecture  on my p art  to indica te w hethe r th e c on tinuin g p roblem 
wil l o r wi ll not cause  an up ward movement . T hat  w ill depend on what 
ou r experience in ter ms of  tota l L and  H  po rtf oli o ove r the  next year 
is.

W ith  reg ard to S. 2020, t he  S ta te  fu nd  does no t h ave a  po sitio n with 
rega rd  to  the  passa ge of  the  b ill in the sense th at we feel it  is no t ou r 
role  to  reflect o r d ete rm ine  who shou ld or who sho uld  not be unde r the  
cove rage  of  th is a ct. We t hi nk  tha t is p rope rly  a m at te r fo r employers, 
employees, and  Congre ss.

We  would p oint  out  two  troub lesome areas.
The firs t is th at  as an ins urer,  it  is ext rem ely  difficult in a nu m­

ber of  area s since  1972 t o acc ura tely de termine juris dic tio n in ter ms  
of  t he  coverage o f th is  act.  I  t hi nk  we have he ard th is  mo rning  a lot 
of  issues rais ed wi th re ga rd  to  tim elin ess  of  ad jud icat ion and questio ns 
th a t st ill rem ain  in t hat  process.

Second, with  rega rd  to  the  specific lan guage  of  S. 2020, from the  
po in t o f v iew of  an in su re r, the  provis ion  does not entirely  amelio rate 
the problem. Ce rta in ly  at  leas t in Ca lif ornia some employees wi th in  
the  r ecreat ional bo at ing indu st ry  wo uld sti ll fal l wi thin the c ontext  of 
the  act. The problem in  t he  ac t in 1972, Congress sou ght  to cor rec t th e 
problem which has been call ed the sh ift in g of  cov erage, for tui tou sness  
of  circumstances in  th e coverage  of t he  ac t in t hat a n i nd ividual worke r 
may. at  one poi nt in tim e, be wi thi n L and H  a t anoth er  poin t be cov­
ere d by th e S tate .

In so fa r as it is diff icul t t o determ ine  those  lines, th is may  con tinu e 
to be a prob lem wi thi n t he  cu rre nt  context of t hat word ing .

Tha t comple tes my specif ic sta tem ent .
Sena tor  Cranston. Tha nk  you ve ry, very  much.
[The prepare d s tat em en t o f Mr.  K avanagh fo llo ws:]
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Prepared Statement of J. Michael Kavanagh, Manager, U.S. Longshoremen's and Harbor 
Workers' Insurance Program, State of California Compensation Fund 

Mr. Chairman and members of the committee:

I am J. Michael Kavanagh from the State Compensation Insurance 

Fund in California. I am currently the Manager of the U. S. 

Longshoremen's and Harbor Workers' Insurance Program for the 

State Fund.

Briefly, I would like to address my testimony to four areas 

that I think are germane to today's hearing. The first is 

the role of the State Fund in the market in California. The 

second is the question of L&H insurance market availability 

in California. Third is the matter of rate affordability. 

Finally, some comments are directed at the bill before us,

S.2020.

The State Fund in California was founded in 1914 by the 

Legislature to provide a stable market for workers' compensation 

insurance in California. Up until July of 1976, the State 

Fund, by law, was precluded from writing Longshoremen's and 

Harbor Workers' compensation insurance unless it was incidental 

to the California exposure. In practice this meant that the 

payroll of the longshore exposure had to be less than 50% of 

the total payroll exposure of the employer.

With the passage of Assembly Bill 3070 in 1976, the State 

Fund was empowered to provide this insurance as fully as any 

other carrier for a period of two years. Like most private
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carriers in 1976, the State Fund did not have a great amount 
of experience in underwriting the Longshore Act exposure.
The purpose of the two year period was to see if the market 
crisis would abate during that time.

Subsequent to AB 3070 two USL&H rate filings were made in 
California. The first, and more conservative filing, was 
made by the Workers' Compensation Insurance Rating Bureau.
This is the official rating bureau in California. The other 
was filed by the Insurance Commissioner. The State Fund 
adopted the rates in the Bureau's rate filing and adjusted 
them slightly to reflect an increase in reinsurance costs.
This applied to all rate classes including the recreational 
boating industry classes.

The role of the Bureau and the Insurance Commissioner changed 
dramatically during 1977, with the passage of AB 1065. This 
bill was passed at the behest of the recreational boating 
industry and it removed the promulgation of mandatory USL&H 
minimum rates as provided for in AB 3070. Concurrently it 
removed the Bureau from the collection of USL&H experience 
data in California. The continuing lack of adequate data 
has hampered the current USL&H rate making processes of
insurance carriers in California.

A problem of insurance affordability arose and it specifically 
focused on the USL&H rate of approximately $30 for class
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6824, boat building and repairing, as compared with a rate 

of $10.71 for class 6834, the comparable state classification. 

The ensuing debate also raised serious questions concerning 

the appropriateness of this high rate when compared with 

other states. Two factors emerged from the analysis and 

debate. It appears that the rates for 6824 are lower in 

other states than they would be if the effected employees 

were fully aware of their coverage under the Longshore Act. 

Consequently the relevant loss experience is entering into 

the stateside compensation statistics and not the USL&H 

rating statistics. Additionally it appears that class 6824 

in California contains distortions in its historical experience.

A serious question was raised regarding the adequacy of the 

structure of class 6824 with regard to recreational boat 

builders. We concluded that shifts in payroll had taken 

place historically between the boat building and repairing 

and ship building and repairing classes. The class wording 

for 6824 applied to "boats" below 150 feet in length. We 

determined that over 95% of all recreational boats are below 

65 feet in length. Consequently we restructured class 6824 

into three subclasses with minimum rates ranging from $13.40 

to $24.63. The $13.40 rate class applies to the great 

majority of recreational boatyards in California.

The general question of market availability was the subject

of a California Asembly hearing in April of 1978. The
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private insurance industry in California testified that 
members of the industry were operating in this market in 
California. It was apparent that this applied primarily to 
larger risks including large ocean marine accounts. Smaller 
risks are being underwritten by the private carriers on a 
very selective basis. At the present time, the primary 
markets for coverage for the recreational boating industry 
are the State Fund and the Alaska Pacific Assurance Company.

The State Fund was subsequently empowered by the Legislature, 
through the passage of AB 3517, to provide USL&H insurance 
coverage on an indefinite basis. We serve as the residual 
market in California. A companion solution to the problem 
of underwriting this residual market for the Longshore Act 
in California was a proposal to form a voluntary subscription 
pool. The State Fund endorsed this proposal after it was 
suggested by members of the private insurance industry. We
note with sadness that there has been no further movement on
the part of the private carriers to form such a pool since 
the passage of AB 3517. We assume that the private carriers 
will remain in the longshore market in general as well as 
the recreational boating industry only on a very selective
basis.

The issue of rate affordability depends upon the experience
of the State Fund and other carriers over time in this
market. I mentioned earlier in my testimony that we made a
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rating change with respect to the recreational boating 

industry classes. So far our experience has been very good 

for these classes. In total they comprise earned premiums 

to date of about $800,000 with a loss ratio of 8% for marina 

operations and 14% loss ratio for boat building and repairing. 

Boat dealers have had a more normal loss experience to date. 

This compares with a total book of USL&H earned premium in 

excess of $11 million with a loss ratio of about 65% for the 

period July 1976 through July 1978.

Although our marina experience has been remarkably good it 

must be noted that the potential for catastrophic losses is 

much greater under the Longshore Act than under the California 

Act. For example, we have a death case involving a marina 

in the Delta region of Northern California. The deceased 

was an 18 year old young man who fell into the water and 

drowned. Under the California system this would entail a 

benefit cost of $51,000. Under the Federal Act the actual 

cost was $5,000 in payment to the Special Fund and $1,000 

for burial costs. The latter costs applied because of the 

absence of dependents. If for example the young man had 

been 23 years of age with a wife of similar age and a dependent 

child the death benefit would have been reserved in excess 

of $1.2 million. The catastrophic potential of this insurance 

coverage is exacerbated by the uncertainties of the escalation 

clauses and the magnitude of the cost of the unrelated death

benefits under the Act.
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The overall financial result of the USL&H Program at the 
State Fund has improved during the last year. The loss 
ratio for the period from July 1976 through July 1977 was
95%. The cumulative loss ratio as of the end of March 1978

was 84% and reflected a fiscal "breakeven" point. Since 
that time the result has steadily improved. As noted earlier

the cumulative result was a loss ratio of about 65% as of 
the end of July 1978. This improved to about 63% as of the 
end of August 1978. This change reflects several factors 
including: the finalization of audited premium from the 1976 
policy year, an improvement in the severity of losses, and a 
general maturity on the part of the staff of the USL&H 
Program in terms of the management and process of doing 
business in this market and compensation system.

We are continuing to review our USL&H rating structure in 
California. This process has been ongoing since we initiated 

the change in rates in the recreational boating industry. 
Currently, we are looking at several aspects of our underwriting 
approach. The first is a revision of the base percentage or 
conversion factor by which we convert California class rates 

to USL&H rates. The second is the development of a schedule 
rating plan that will consider the relative differences in 
the actual hazards among different risks. The third is the 
application of an experience rating approach.

It should be noted that both of the rate filings mentioned
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earlier included the provision for the application of experience 

rating plans in California. With the repeal of the L&H 

minimum rating provision the basis for implementing these 

plans also ceased to exist. Currently we have a process for 

calculating the experience modifications on the state act 

coverage. There is a Bill before the Legislature to empower 

the WCIRB to collect USL&H experience data but not to promulgate 

minimum rates. The State Fund will continue to work in the 

direction of providing appropriate rate relief and fair and 

consistent treatment of our accounts.

Again, in terms of market availiability, we will continue to 

provide a market for this coverage.

The issue has been raised regarding the availability and 

cost of reinsurance. Our present treaty expires in January 

of 1979. Reinsurance is a particular problem within the 

Longshoremen's and Harbor Workers' compensation market. The 

reason for this is the nature of the unpredictable aspects, 

specifically the escalation clause that cannot be predicted 

precisely and some of the other benefit provisions. Consequently 

many carriers and reinsurers are very cautious about entering 

this area.

At the present time, our reinsurance deductible is about 

$250,000. This means that we pick up the first $250,000 in 

costs on an individual claim and the reinsurer is responsible
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for losses on the claim above $250,000. We are currently 
faced with a situation where it is most probable that either 
the level of the deductible will increase to $500,000 or the 
cost of maintaining the current level of $250,000 will 
increase. This would have an upward impact on our rating 
structure over time. This might be absorbable within our 
current surplus over the next year. Beyond that time, it 
would be pure conjecture on my part to indicate whether the 
continuing problem will or will not cause an upward movement 
in rates. It will depend upon our total USL&H experience in 
the future.

With regard to S.2020, the State Fund has not taken a specific 
position concerning the passage of this Bill. We feel that 
it is not our role to reflect or determine who should, or 
should not, be under the coverage of this Act. We think 
that this is a matter that is more appropriate for the 
consideration of employers, employees and the Congress.

We would like to point out two areas of concern. It is 
extremely difficult to accurately determine jurisdiction in 
terms of the coverage of this Act in a number of areas since 
1972. Many of these issues are being adjudicated and this 
morning's testimony has raised questions about the timeliness 
and nature of this process.

Secondly, and with regard to the specific language of S.2020 
from the point of view of an insurer, the provisions of the
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Bill do not entirely ameliorate the problem. Certainly in 

California, some employees, within the recreational boating 

and commercial fishing industries would continue to fall 

within the scope of the Longshore Act.

Congress intended the 1972 Amendments to the Act to resolve 

the problem where a worker would shift in and out of the 

coverage of the Act during the work day. S.2020 removes the 

status test for the recreational boating and commercial 

fishing employees but it still provides for coverage of 

these employees when on or over the navigable water, as 
situs was defined prior to the 1972 Amendments.

These employees would be subject to the shifting and fortuitousness 

of coverage under the State and Longshore Acts. It will 

continue to be necessary for the effected employers to 

secure USL&H insurance coverage. Insofar as it is difficult 

for an insurer to accurately determine the potential liability 

of this shifting exposure, the employers will encounter 
rates and market availability that reflect the inherent
uncertainties.

Mr. Chairman, this concludes my prepared testimony.
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Se na tor  Cranston. My counse l. H al Gross has some quest ions.
Mr. Gross. Mr.  Ka va na gh , I  take  i t from yo ur  la st  couple o f senten ­

ces the  answer to t hi s ques tion  is “no.”
Can  t he  State com pen sat ion  fun d now say wi th  any  assu ranc e who 

is and who is no t covered  under the  Longsho rem en’s and  Har bo r 
Work ers ’ Compensatio n Act?

Mr. K avanagh. I thi nk  for  of the m ajo rit y o f w hat most o f us wou ld 
conside r to be tr ad it io na l mariti me  employees  in the  sense of  sh ip ­
build ing , ship re pa ir  a nd  m arine carg o h an dl ing fac ilit ies , I  th in k the 
sta tus test of the act is f ai rly c lear.

W ith  respect to ot he r areas, which we call  gr ay  area s since 1972, 
there  are elemen ts w ith in  th e sta tus  test where we do not know. It  may 
dep end  upon the  case law , where case law seems to be go ing  in a ce rta in  
direct ion , and we find  ourselves in a sit ua tio n of  havin g to advise an  
emp loyer th at  he ha s situ s, but may  or  may no t have  sta tus . Neces­
sa rily, we must  ta ke a conservativ e a pproa ch  to  th is  in  o rde r to  p rotec t 
the employees as well  a s the  em ployer,  an d we s tro ng ly  su gge st to  him 
th at  he  cover  th at  po ssibil ity .

Mr.  Gross. I s the  recre ati onal boati ng  ind us try one of th e gray areas, 
or does it  con tain  some of  the  gr ay  areas?

Mr. K avanagh. At  th e pre sen t tim e, yes, and t he  g ray areas p ar ti cu ­
la rly have  been identif ied  since the decision by Ju dg e Sch nake in the  
ninth di str ic t cou rt. A t th is poi nt in time , we do not  know ul tim ately 
wh eth er they will be fou nd  to be in the  con tex t of  the  act or  not.

Mr. Gross. Does th e fish processing  indu str y include  gray  are as as 
fa r as you are  concerned  ?

Mr. K avanagh. W ell , pr im ar ily  the  fish pro ces sing indu str y enters 
in to  th e act in ter ms  of  th e ha nd lin g of  th e fish from the  vessel t o the 
cannery . The pa rt ic ul ar  gr ay  a reas in thi s—o ur exper ience in the fish­
erie s is ve ry lim ited. We  ha ve very  few acco unts , by comp arison to th e 
rec rea tion al bo ati ng  indu str y.  And in the  acc ounts  we do have, each  
of  them  involves the loa ding  or  un loa din g of  fish from the  vessel to  
the cann ery.  We hav e not  classif ied them  as stevedores,  which wou ld 
be a hig her rat e, bu t have classi fied them  in ter ms of th ei r opera tio n 
as a cann ery  u sing t he  s tat e c lass and su rcha rg ing fo r L  an d H.

Mr. Gross. In  y ou r v iew, would it be help fu l fo r Congress  to  c la ri fy  
the  lines  u nder th is ac t by stat in g its  inte nti on  cle arly with respec t to 
the  recreat ional bo at ing indu str y?

Mr. K avanagh. A s an  in sur er,  yes, I  do thi nk  it  would .
Mr. Gross. I f  I  understood your  tes tim ony cor rec tly,  fro m 1976 

th roug h Ju ly  1978. t he  rec rea tional  bo ati ng  indu st ry  was pa ying  fo r 
St ate compensatio n fu nd  coverage. Und er  th e Longs horemen’s and 
Harbo r Worke rs’ Act, premiums st ar ting  wi th  the  minimum ra te  of  
$19 and  gr ad ua lly  e scalati ng  to the  point where  the y climbed to ove r 
$30 per  $100 of p ay ro ll ; is that  cor rec t ?

Mr. K avanagh. Th at  is c orre ct.
Air. G ross. An d the ra te  now is abou t $13.40 up , d epe nding -----
Mr. K avanagh. Th e ra te  is $13.40 for—as  I  said, we have th ree 

subclass ifications  wi th in  the 6824 cla ssifi cation now which  covers the 
grea t majo rity of  boa tbu ild ers —over 90 pe rcent wou ld fal l wi thin the  
$13.40 min imum pre mium .

Mr. Gross. D ur in g the per iod  1976 th roug h 1978. was th ere  a g re at
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experience of losses among the recreational boating industry in Cali­
fornia with  respect to L and H coverage?

Mr. Kavanagh. Our experience has been a very limited number of 
losses and these losses have been of a very minor nature.

During this  time, with the exception of  the death case which I de­
scribed earlier, which would have considerably changed the experience 
of the marina  class had the facts been slightly  different, most of these 
operations are medical only or they are minor lost time injuries, where 
the experience has not. been one of a great nature  in terms of costs.

Mr. Gross. Ju st so we have some kind of dollar figure in front  of us, 
I take it, at least in northern  Califo rnia, the average number of em­
ployees working in a recreational boat marina is about seven. At least 
that  number has been used in pr ior  testimony.

Assuming a work force of seven and an average salary in the neigh­
borhood of $12,000 to $15,000 a year, can you give us a figure of how 
much the difference between a premium of $13.40 a hundred  and, say, 
$19 over—or let us go the full way, $30 per  $100 would cost an em­
ployer over the period of 1 year.

Mr. K avanagh. T would have to sit and do the a rithmetic.
Mr. Gross. Can you give us an idea of the ball park ?
Mr. Kavanagh. You are talk ing  between $13 and $30. You are ta lk­

ing approximately 40 percent of the other.
You are talking  about a decrease of about 60 percent.
Mr. Gross. Talking about a decrease of 60 percent.
In dollars over a year-----
Mr. Kavanagh. If  you are talk ing  about $100,000, you are talking 

about going from $100,000 to $40,000.
Mr. Gross. So the difference might be as much as $60,000 for one 

employer for a year ?
Mr. Kavanagh. For  example, within the marina class, our total 

earned premium is $280,000 d uring the history of the program. We 
tend to write small marinas, two, three or four individuals.

Mr. Gross. Your to tal premium dollar was—let us get that  number 
a different way—$280,000 during  1976 through 1978; is tha t correct?

Mr. Kavanagh. Tha t is correct.
Mr. Gross. How many policies were you writing? How many 

marinas were you covering?
Mr. Kavanagh. Jus t a moment here.
T think it was approximately 50 marinas.
Mr. Gross. About 50.
Mr. K avanagh. The figure I have is our current policies in force, 

which is the great majori ty of tha t. That was 50 marinas. I n terms of 
any that may have left us, it would be very small, perhaps five.

Mr. Gross. Roughly $50,000 per marina-----
Mr. Kavanagh. We have 50 marinas and about $280,000. T hat  is 

roughly $5,600 in premiums.
Mr. Gross. $5,600.
That is at the old premium number ?
Mr. Kavanagh. No.
OK. Tha t is at both premiums. The old premium on marinas was 

approximately 17. Currently  it is about $14. Marinas never paid $30, 
sir.
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Mr. Gross. It  is fai r to say, given the current calculation as to what 
an appropriate  premium is and given th e loss experience over 1976 
throu gh 1978, tha t the employers who were paying  $19 or more per  
$100 of payroll for thei r compensation insurance were actually being 
overcharged during that period ?

Mr. K avanagh. The question has to be looked at  in two ways.
Fi rst  of all, with respect to boatbuilding and repa ir, which is the 

$30 ra te tha t we had derived from the Bureau’s published filing-----
Mr. Gross. That is the  Workmen’s Compensation Rat ing Bureau?
Mr. Kavanagh. Right.
When I restructured  the class earlier this year, because it was a 

restructuring of a class ra the r than simply a rate change on the class 
itself, we endorsed all open policies, all current policies in force at 
that  time to reflect the new rate. Thus, every boatyard at tha t time 
tha t we insured, and at that time it was approximately 39, i f I recall 
the figure, all of their policies were then endorsed back to the inception 
of the policy to reflect the new rate. This resulted in a refunded pre­
mium to these employers, in effect.

With respect to the question as to whether or not they were over­
charged, the nature  of insurance is such tha t everybody expects at 
sometime to have a loss. You do not know exactly what it will be or 
when it will occur.

The purpose of takin g out insurance is to  t ransfe r the liability for 
tha t loss hv paying a premium which transfers, then, the assumption 
of that  liability to a carrier. During any given year, a specific risk 
could have a very good experience. Maybe 1 or 2 years a class of 
business could have a good experience.

Over a period of time, however, that  experience will approximate 
a normal distribution of experience.

I think  at this point in time, it is too earlv to say whether the ex­
perience we have had unde r the recreational boating  industry reflects 
what the long-term experience will be and whether that  would con­
stitu te too high a premium for tha t experience.

Furthermore, T would also point to the share of the market th at we 
have in this area. There is some confusion about what the size of that 
market is. as there are with all industries in the L and H market in 
California. Because the Bureau has not been in business, although 
now there is a bill before the Governor that would pu t them in the da ta 
collection but not r atin g business, we do not know and other carriers  
do not know the specific market sizes. We have to try  to infer how 
much payroll is there.

For example, in the boatbu ilding and repair indust ry, there is about 
$47 million in payroll in California.  According to the best figures, 
tha t amounts to about 320 risks. Of the 320 risks, the State fund in­
sures 100 of them on the California  side. Of these 100, currently  47 
have longshoring exposure and are covered with a second policy for 
this act.

Mr. Gross. Let me unders tand, 320 businesses engaged in recrea­
tional boating-----

Mr. K avanagh. Boatbuild ing and repair .
Mr. Gross. Of which 100 are what now?
Mr. Kavanagh. One hundred are insured by the State fund. Tha t 

figure includes-----
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Mr. Gross. Under California  coverage ?
Mr. Kavanagh. Californ ia, as well as the longshoremen.
Mr. Gross. How many of those which are covered by the State  fund 

are covered exclusively under State  coverage, without longshore 
coverage ?

Mr. Kavanagh. Fifty -three would be covered exclusively by State 
coverage.

Mr. Gross. Can you give me some idea of the difference in premium 
a boatbu ilding en tity would pay-----

Mr. Kavanagh. The rate  in Cal ifornia is $10.71.
Mr. Gross. Now, what you have done in addit ion to st ructuring—in 

addition to using your loss ratio to  lower the premium, is to essentially 
build a smaller class, and take the recreational boatbuilders ou t of the 
larger  class, which involved, I take it, some shipbuilders and other 
businesses, is tha t correct ?

Mr. Kavanagh. The class its elf is defined as boats below 150 feet in 
length.

Mr. Gross. Was that always the situa tion ?
Mr. Kavanagh. Yes. We went within tha t class, and broke i t out in 

terms of  mate rials used, how they would be used, length of the vessel, 
other features that would relate to boatbuilding risk.

Mr. Gross. You have 47 businesses covered under Federal Long­
shoremen’s and Harbor Workers ’ Compensation for boatbuilding and 
repai r ?

Mr. Kavanagh. That is correct.
Mr. Gross. I s not a group that  small very, very sensitive to what 

you call catastrophic loss? Would not one or two, or five la rge losses 
in a single year have a tremendous effect on the premiums for all of 
the businesses?

Mr. K avanagh. I t would have a serious effect upon the loss ratio in 
that, class. As I indicated earlier , the nature of the circumstances which 
almost resulted in a higher loss ratio-----

Mr. Gross. Your answer is yes to my question ?
Mr. Kavanagh. Yes, on losses. Your question rela ted to premium. 

That is more complicated.
For  example, if that book of business were to have a much h igher 

loss ratio, such that  the fiscal postion of the entire program was in 
jeopardy, then there would be an upward impact; probably across 
the board on all classes.

By the same token, if the fiscal position was stable, and there was 
no immediate danger on t ha t portfolio, the fact that a specific class 
in a given year had a high loss ratio  may not mean th at rate  would go 
up in and of itself. We would have to take a look at what kinds of 
losses there were, whether this is more representa tive of the class, or 
whether this  is an unusual circumstance.

Senator  Cranston. Mr. Kavanagh,  I  want to thank you very much.
Harold Gross has more questions to ask.
I thank you, and the others for  your interest and helpfulness. We 

will do our best to be helpful.
Carry on.
Mr. Gross. The questions of your loss ratio gets to the question of 

what kind of  risks the State compensation fund is writing.
Is it your observation under the present circumstances, and with
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the presence of Alaska Pacific in the market tha t the State compen­
sation fund  pets the best risks, or Alaska Pacific ?

Mr. K avanagh. The  State fund is essentially the residual market 
for Longshoremen’s and Ha rbo r Workers’ compensation in Califor­
nia. What that  means is that  accounts that cannot obtain insurance 
elsewhere have an available market with the State fund.

So we bear the burden of the less desirable risks, whereas the pri ­
vate insurance indust ry is operat ing in a very selective manner, in 
onlv writing the most desirable risks.

Mr. Gross. The likelihood of premiums within your boatbuilding 
class covered by L and H will go down is extremely slim, and there 
is a decided possibility it mav go up, depending on future losses.

Mr. Kavanagh. That  depends upon the relative rates for all of  the 
other classes of longshoring exposure. The more correct and correctly 
applied  they are. the less danger there is of that occurring.

However, because of the catastrophic nature of this business, and 
if we are going to a higher reinsurance level, there is always a danger 
that, there is or could he an upward pressure upon the rates.

Mr. Gross. Let me see if I understand your point correctly. Do 
premiums which the recreationa l boathuilders pav depend in part on 
losses suffered by other industr ies covered by L and H.

Mr. Kavanagh. That is correct.
Mr. Gross. There is testimony here today tha t the potential loss, 

risk of injury in. fo r example, those occupations which are tra dition­
ally covered by the Longshoremen’s and Harbor Workers’ Compen­
sation Act. tha t is, longshoring and shipbuilding, involve four times 
the risk of injury  of ordinary  manufacturing operations. In effect 
what you have is a situat ion tha t as long as the recreational boating 
indus try is covered by this  act. these businesses are, in part, going to 
bear a heavier burden which is based on risks of  loss tha t they do not 
have, but which other businesses covered by the act will have, is that  
correct ?

Mr. K avanagh. Again it depends on the relative nature  of the rates 
to the relative hazard of the risk. The rates for the more tradi tional 
maritime classes have a much clearer history with regard to thei r sta­
bility over time.

The rates, as T indicated, in terms of boatbuilding and repair, in 
California, involve a class over which there has been dispute in terms 
of the relative hazards. The Bureau in Cali fornia still maintains th at 
the 810.71 rate for stateside coverage is appropriate to the hazards, 
and they maintain that  the ir original rate filing adjusted for the di f­
ference in benefits between Federal and stateside acts still appro­
pria tely reflects the hazards.

T cannot personally sneak to the issue if 4 to 1 is the real ratio of 
hazard.  I t also depends on the size of the enti ty, number of employees, 
technioues being used. Certainly  small and large boatyards differ in 
relative hazards, as in the ir materials.

Mr. Gross. Another wav of calculating the  burden on the small rec­
reational boatbuilding1 businesses, and what premium dollars they 
are going to pav. is the total premium dollar available to cover all 
losses in L and H. Tha t is what you are saving, is it not?

Mr. Kavanagh. Would you restate that  ?
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Mr. Gross. The total premium dollars collected under Longshore­
men’s and Harbor Workers’ compensation coverage for all of the 
businesses covered under tha t act is really the field from which all 
of the losses will be paid, and tha t is a determinant-----

Mr. K avanagh. Tha t is the large  pool from which we must derive 
our overall basis of rate, again for  the reason, for example, boa tbuild­
ing and repa ir, we have $344,000 in earned premium. Th at is not a 
large share. One permanent and totally disabling inju ry could very 
easilv be greate r than tha t total premium.

Mr. Gross. Now, to the exten t tha t premiums are discounted for 
the large payrolls that  are covered under the act, does not tha t also 
create upward  pressure on the premiums that small recreational boat 
businesses will have to pay to get you up to the total premium dollars?

Mr. K avanagh. F irst  ofa 11, with  regard to the differentia tion be­
tween la rge and small payroll, the State fund does not discriminate  
among large and small employers with regard to its  r atin g structure.

Mr. Gross. What is your experience with respect to priva te car­
riers ? Do you know what the prac tice is in the insurance industry  with 
respect to pr ivate  carrie rs?

Mr. K avanagh. I do not know the specific practices by carrier.
I do know there is a general consideration that  higher premium lev­

els are more stable in terms of the basis of insurability.
Mr. Gross. What does that mean, in Engli sh ?
Mr. K avanagh. In other words, T have no di rect evidence in terms 

of specific policies and differentia tions that  I know relate  to that 
source. But  size of the payroll is a factor taken in to account generally 
in insurance.

Mr. Gross. So if there is a large payroll which produces a tota l num­
ber of payroll dollars which is large, that is an attractive -----

Mr. Kavanagh. I suspect the priva te insurers are differentiating .
Mr. Gross. By discounting the large -----
Mr. Kavanagh. Tn two ways. Thev may not write the small risks at 

all. because it is relatively less profitable to them.
I t may well be reflected in a lower rate, also.
Mr. Gross. T o the extent that they also calculate their  total losses 

the same way the State does, to the extent that  they discount premiums 
for the large industries, they will have to make up those premiums by 
charging more to the small businesses that are covered under the act, is 
tha t correct, if they write the coverage at all ?

Mr. Kavanagh. That, again, is a generic question, and I cannot 
speak precisely what they would do.

Mr. Gross. Unless you have testimony to add, I think I have no 
fur ther  questions.

Mr. Kavanagh. I  think tha t completes my presentation.
Mr. Gross. Thank you very much for appear ing before us today.
The hearing will adjourn, subject to the call of the Chair.
[ Whereupon at 12:35 p.m.. the committee adjourned, subject to the 

call of the Chair .] o
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