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LAND CLAIMS IN RIVERSIDE COUNTY, CALIFORNIA,
AND EXTENSION OF THE TOIYABLE NATIONAL
FOREST IN NEVADA

TUESDAY, AUGUST 1, 1978

U.S. SENATE,
SUBCOMMITTEE ON PUBLIC LANDS AND RESOURCES,
OF THE COMMITTEE ON ENERGY AND NATURAL RESOURCES,

Washington, D.0 .
The subcommittee met, pursuant to notice, at 10:15 a.m., in room

3110, Dirksen Office Building, Hon. Dale Bumpers, presiding.
Present: Senators Bumpers, Hansen, McClure, and Laxalt.
Also present: R. D. Folsom, counsel.

OPENING STATEMENT OF HON. DALE BUMPERS, A U.S. SENATOR
FROM THE STATE OF ARKANSAS

Senator BUMPERS. The subcommittee will cOme to order. Today's
hearing involves two separate subjects, and thus will be divided into
two parts.
The first part of the hearing is devoted to S. 2590, a bill to waive the

Federal doctrine of sovereign immunity concerning claims to certain
tracts of land along the Colorado River in Riverside County, Calif.
In 1970, Congress enacted Public Law 91-505, allowing the land-

- owners along a certain portion of the Colorado River to raise equitable
defenses against the United States if they met six separate, specific
requirements. S. 2590 amends the 1970 act granting the waiver of
sovereign immunity to two additional landowners. The Federal Gov-
ernment's waiver of sovereign immunity allows such defenses as accre-
tion and laches to be raised by the landowners.
The second part of today's hearing concerns S. 2774, a bill to ex-

tend the boundaries of the Toiyabe National Forest in Nevada.
Without objection, the bills and Department report will be placed in

the record at this point.
[The bills and report follows:]

(1)
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95TH CONGRESS
2D SESSION S. 2590

IN THE SENATE OF THE UNITED STATES

FEBRUARY 24 (legislative (lay, FEBRUARY 6), 1978
Mr. CRANSTON (for himself and Mr. HAYAKAwA) introduced the following bill;

which was read twice and referred to the Committee on Energy and Natural
Resources

A BILL
To amend certain proVisions of law relating to land claims by

the United States in Riverside County, California, based

upon the accretion or avulsion and for other purposes.

1 Be it enacted by the Senate and House of Representa-

lives of the United States of America in Congress assembled,

That the first section of the Act of October 23, 1970, entitled

4 "An Act to render the assertion of land claims by the

5 United States based upon accretion or avulsion subject to

6 legal and equitable defenses to which private persons assert-

7 ing such claims would be subject" (84 Stat. 1106; Public

8 Law 91-505) is amended by striking out "13.17" and

9 inserting in lieu thereof "13.19".

II
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United States Der;.--,rtn-Trit of th2

01110E. 01 i :I.X.:RETARY
WASHINGTON, D.C. 202.10

JUL 3 1 1918

Honorable Henry M. Jackson
Chairman, Committee on Energy
and Natural Resources

United States Senate
Washington, D. C. 20510

Dear Mt. Chairman:

This responds to your request for the views of this Department on

S. 2590 as amended on June 26, 1978 (Amenotnent No. 3078, Congressional 

Record, S. 9770-1), a bill "To amend certain provisions of law relating

to land claims by the United States in Riverside, California, based

upon the accretion or avulsion, and for other purposes."

We oppose enactment of this bill.

S. 2590 as introduced would extend the application of the Act of

October 23, 1970, to lands along the lower Colorado River between

river points 13.17 and 13.19, a distance of about one-half mile. The

Act of October 23, 1970, waived the Federal government's claim of

sovereign immunity by providing that private owners of land between

boundary points 13.00 and 13.17 could assert legal and equitable

defenses against the United States when the Federal government claimed

title to that land if the owners satisfied six requirements set forth

in the Act. As amended on June 26, 1978, S. 2590 would further extend

the application of the Act of October 23, 1970, to lands along the

lower Colorado River between river points 13.19 and 14.00.

Sovereign immunity is crucial to the efficient and effective management

of the public lands for which this Department has primary responsibility.

Without it, the United States would have the enormous task and

incalculable expense of policing continuously more than three-quarters

of a billion acres in order to prevent trespassers from establishing

claims based on their occupancy without notices to vacate. This would

be almost impossible.

When it reported on the Act of October 23, 1970, the Senate Committee

on Interior and Insular Affairs specifically stated that it was not

establishing a precedent of waiving the defenses of the United States.

"In compliance with the objections in the President's

second veto message and the request in the report of

the Department of the Interior, this committee wishes
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to make it clear that this is a unique situation that needs
a unique solution and that it is not establishing a precedent
of waiving the doctrine of sovereign immunity in cases where
claims are made against property of the United States."
(S. Rapt. 91-1290, p. 5)

The lands between river points 13.17 and 13.19 which are the subject
of S. 2590 as introduced are presently the subject of litigation
(United States v. Eugene O. Ehlers, et al., Civil No. 68-1634,
C.D. Cal.). We believe that the properforanfor resolution of
the claims of these property owners is the courts, not the Congress.

Futhelnure, we oppose enactment of S. 2590 as introduced since
the land in question is excellently suited for public recreational
use. Interstate 10 already provides southern California with
access to the area. Development of plans for utilization of
the land for recreation has been deferred, however, until occupancies
along the river are terminated.

We believe that the reasons against enactment of S. 2590 are even
stronger with respect to the lands between river points 13.19 and
14.00 which would be added by the June 26, 1978, amendment to
S. 2590. These lands, generally referred to as "Harvey's Fishing
Hole," comprise about 28 acres. They are highly suitable for public
recreation, but not permanent occupancy. The factual situation
with respect to the lands in Harvey's Fishing Hole is quite different
than that surrounding the other lands covered by S. 2590. The lands
which would be covered by the bill as introduced and the lands covered
by the Act of October 23, 1970, all involve the effect of the so-called
Raab, Hauser, Comer and Casad cuts, man made changes resulting in
avulsion of the bed of the river. The Harvey's Fishing Hole ratter
arises out of a completely different occurrence involving natural
accretion.

In addition, the actions of the Colorado River which constitute the
basis for the position of the Government on the facts in the Harvey's
Fishing Hole matter are the same as those already adjudicated in
favor of the United States in the case of Beaver v. United States,
350 F.2d 4(1965), cert. den. 383 U.S. 937(1966). The Beaver case
involved claims based on the same chain of title as that of the
claimants at Harvey's Fishing Hole.

Mbre importantly, in a trespass suit brought against the "Harvey's"
claimants by the United States in United Stats v. Iva Mae Harvey, et al.
the Government has already prevailed. In this case, even though the
court permitted these claimants to assert the equitable defense of
estoppel, a jury requested by the defendants found for the Government
on all issues under litigation. Title to the lands in dispute was
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declared to be in the United States. Not only was ejectment of the
defendants ordered, but the jury awarded damages to the United States
of over $42,000. The case is now on appeal.

Finally, we doubt that enactment of the amendment to S. 2590 would
benefit the Harvey's Fishing Hole claimants, since we believe that
they could not satisfy the conditions in the October 23, 1970, Act.
Specifically, our current information indicates that the claimants
cannot meet the second criterion in the 1970 Act, since the United
States owns the contiguous uplands. Also, it is our understanding
that since 1967 the only taxes paid have been on improvements, thus

preventing fulfillment of the fourth criterion in the 1970 Act.
Mbreover, many individuals have bought property in Harvey's Fishing

Hole since the government initiated action to resolve these occupancies;

these individuals cannot, we believe, meet the sixth criterion in the
1970 Act.

In summary, the inclusion of the 28 acre Harvey's Fishing Hole tract
in the current legislation would provide only false hope to the residents

of Harvey's Fishing Hole and continued judicial delay before the eventual

return of this land to Federal control.

We believe that proper forum for all of the individuals covered by

S. 2590 is the courts. Thus, we oppose extension of the privilege

granted by the 1970 law to cover occupants from river points 13.17

to 13.19. Mbreover there is absolutely no basis for extending the

scope of this bill to river point 14.00 and we strongly oppose that

amendment.

The Office of Management and Budget has advised that there is no

objection to the presentation of this report from the standpoint

of the Administration's program.

S ncery5-,

Larry'r.eierotto
Deputy Assistant SECRETARY
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95TH CONGRESS
2ll SESSION S. 2774

IN THE SENATE OF THE UNITED STATES

MARCH 21 (legislative day, FEBRUARY 6), 1978

Mr. LAXALT introduced the following bill; which was read twice and referred
to the Committee on Energy and Natural Resources

To

A BILL
extend the boundaries of the Toiyabe National Forest in

Nevada, and for other purposes.

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That to aid in the protection and management of the

4 various resources of the lands, including the protection, im-

5 provement, and maintenance of the watershed, wildlife,

6 recreation, and natural environment values thereof, situated

7 in the Lake Tahoe Basin, and to promote the management

8 and protection of such lands under principles of multiple

9 use and sustained yield, the boundaries of the Toiyabe

10 National Forest are hereby extended to include the area

11 described in section 2 hereof. Subject to any valid claims

II
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2

1 now existing and hereafter maintained, any lands of the

United States within such area are hereby added to such

3 National Forest and shall be subject to laws and regulations

4 applicable to the National Forests.

5 SEC. 2. This Act shall be applicable to the following

6 described lands:

7 MOUNT DIABLO MERIDIAN, NEVADA

8 Township 13 north, range 18 east: Section 3, lots 3

9 and 4, southeast quarter northwest quarter; section 9,

10 lots 1 and 2; section 10, lots 2 and 3, northeast quarter

11 southwest quarter, south half southwest quarter; section

12 14, southeast quarter southeast quarter; section 15,

13 lots 1, 2, and 3, southwest quarter southwest quarter,

14 east half west half, east half; section 16, lots 1 and 2;

15 section 22, lots 2, 3, and 4, east half northwest quarter,

16 east half; section 23, east half northeast quarter, north-

17 west quarter northwest quarter, south half northwest

18 quarter, south half; section 24, south half northeast

19 quarter, northeast quarter southwest quarter, south half

20 southwest quarter, southeast quarter; sections 26, 27,

21 and 35, all that portion lying within the State of Nevada.

22 Township 13 north, range 19 east: Section 19,

23 all.

24 Township 14 north, range 18 east: Section 3, lots

25 3, 4, and 5, northeast quarter southwest quarter, north-

26 west quarter southeast quarter, southeast quarter south-
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3

1 east quarter; section 4, lot 3; section 10, lots 1, 2, 3,

2 4, and 5, northeast quarter northeast quarter, southeast

3 quarter southeast quarter; section 11, southwest quarter

4 northwest quarter, west half southwest quarter; sec-

5 tion 15, lots 1, 2, 3, and 4, west half northeast quarter,

6 southeast quarter southeast quarter; section 22, lot 1,

7 east half northeast quarter; section 27, lots 1, 2, 3,

8 and 4, northeast quarter northeast quarter, south half

9 northeast quarter, southeast quarter; section 34, lots 1,

10 2, 3, and 4, south half northwest quarter southwest

11 quarter northeast quarter, southwest quarter southwest

12 quarter northeast quarter; section 35, northwest quarter

13 northwest quarter.

14 The area described aggregates 5,649.38 acres, more

15 or less.

16 SEC. 3. Funds appropriated and available for acquisi-

17 tion of lands, waters, and interests therein, in the National

18 Forest System pursuant to section 6 of the Act of Septem-

19 ber 3, 1964 (78 Stat. 903) , shall be available for the ac-

20 quisition of any lands, waters, and interests therein, within

21 the area described in section 2 of this Act. In addition, the

22 Act of August 5, 1970 (Public Law 91-372) is hereby

23 amended to remove the limitation on expenditures of $12,-

24 500,000 as it applies to the area described in the Act of

25 August 5, 1970 (84 Stat. 694) .
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95TH CONGRESS H
2D SESSION . R. 7101

IN THE SENATE OF THE UNITED STATES

APRIL 12 (legislative day, FEBRUARY 6), 1978

Read twice and referred to the Committee on Energy and Natural Resources

AN ACT
To amend certain provisions of law relating to land claims by the

United States in Riverside County, California, based upon

the accretion or avulsion, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled.

3 That the first section of the Act of October 23, 1970, entitled

4 "An Act to render the assertion of land claims by the United

5 States based upon accretion or avulsion subject to legal and

6 equitable defenses. to which private persons asserting such

7 claims would be subject" (84 Stat. 1106; Public Law 91-

8 505) is amended by striking out "13.17" and inserting in

9 lieu thereof "13.19".

Passed the House of Representatives April 11, 1978.

Attest: EDMUND L. HENSHAW, JR.,

Clerk.
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Senator BUMPERS. The first witness on S. 2590 is Congressman Bur-
gener, and I understand he has gone to answer a quorum call, and our
next witness is Arnold Petty, Acting Associate Director of BLM, and
so Mr. Petty, you will be our first witness.
Mr. PETTY. I would like to have Ms. Vance, Ann Vance from the

Solicitor's Office accompany me.
Senator BUMPERS. Fine. Just a moment. Senator McClure.
Senator MCCLURE. I have no statement. Thank you, Mr. Chairman.
Mr. PETTY. The gentleman with the map is Mr. Roger Barron.

STATEMENT OF ARNOLD E. PETTY, ACTING DIRECTOR, BUREAU
OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR,
ACCOMPANIED BY ANN VANCE AND ROBERT BARRON, DEPART-
MENT OF THE INTERIOR

Mr. Purry. Mr. Chairman, I am pleased to appear before you this
morning to present the Department's view on S. 2590. S. 2590 as intro-
duced would extend the application of the act of October 23, 1970, to
lands along the lower Colorado River between river points 13.17 and
13.19, a distance of about one-half mile.
Amendment No. 3078, introduced on June 26, would extend the bill

to river point 14. This would include within the provisions of the 1970
act an additional 28 acres of land located further downstream. The
1970 act to which S. 2590 refers was private relief legislation that
provided that private persons claiming land between river points 13
and 13.17 could assert legal and equitable defenses against the United
States when the Federal Government claimed title to the land, if the
owners satisfied six criteria set forth in the act. The effect of S. 2590
is to permit additional claimants to utilize the special benefits of the
1970 act. We strongly recommend that S. 2590 not be enacted.
The 1970 act in effect eroded the sovereign immunity of the United

States because it permitted claimants to assert against the United
States all legal and equitable defenses such as the statute of limitations
and adverse possession available against private parties under the laws
of the State where the property was located.

It is our view that sovereign immunity is crucial to the efficient and
effective management of the public lands for which we have primary
responsibility. Without it, the United States would have the enormous
task and incalculable expense of policing continuously more than three
quarters of 1 billion acres in order to prevent trespassers from estab-
lishing claims based on occupancy without notice to vacate. Such a
task would be almost impossible, and could not be supported on a
large scale from the viewpoint of cost efficiency.
For these reasons, we believe that the current system which avoids

this costly process is in the public interest. We cannot support further
erosion of the principles on which the system is founded.
With respect to the specific claimants that would receive the bene-

fits of S. 2590, as amended, by amendment No. 3078, there are distinct
categories of claimants involved. One category involves land between
river points 13.17 and 19.19. These lands have been affected by man-
made changes resulting in avulsion of the bed of the Colorado River,
and are the subject of litigation to determine ownership of the prop-
erty. They consist of about 340 acres of agricultural lands.
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The claims of the beneficiaries are based on the allegation that the
lands in dispute were accreted to lands patented to them or their
predecessors. The United States claims title to the land as public land
that was separated from other public land by evulsion.
The private claimants assert equities similar to those criteria enun-

ciated in the 1970 act. While the alleged equities appear similar to
those recognized in the 1970 act, we note that these lands were origi-
nally included in but were eliminated from bills leading to passage of
the 1970 act during the course of the consideration.

Further and more importantly, while we recognize that once, in the
1970 act, the Congress legislated legal and equitable defenses could
be asserted against the United States, thus deviating from the doctrine
of sovereign immunity, we believe that deviation should not be ex-
tended to any other cases. As a matter of fact, the Senate Interior and
Insular Affairs Committee specifically stated in its report on H.R.
15405 in the 91st Congress-
Senators BUMPERS. I'm sorry. Would you pull the microphone

closer to you?
Mr. PETTY. Certainly.
Senator BUMPERS. Our sound system here is terrible.
Mr. PETTY. As a matter of fact, the Senate Interior and Insular

Affairs Committee specifically stated in its report on H.R. 15405 in
the 91st Congress that later became the 1970 act, that it was not
establishing a precedent of waiving the doctrine of sovereign im-
munity in cases where claims were made against property of the
United States. We urge that that position be adopted by the Congress,
and that no encroachment be made on the doctrine of sovereign
immunity.
In addition, we believe that it would be inequitable to grant these

claimants special relief since other occupants of land along the river
have either litigated in accordance with the law, or they have recog-
nized Federal ownership and have agreed to pay rent for future use.

Finally, this land is well suited for public recreational use. Interstate
10 already provides southern California with access to the area. Devel-
opment of plans for utilization of the land for recreation has been de-
ferred, however, until occupancies along the river are terminated.
We are also particularly opposed to broadening the 1970 act to

cover the second category of lands, from river points 13.19 through
14. These lands are generally referred to as Harvey's Fishing Hole
and comprise about 28 acres. They are highly suitable for public rec-
reation, but of doubtful value for permanent occupancy. Unlike the
first category of lands which were affected by man-made cuts in the
river, the claims involving the lands comprising Harvey's Fishing
Hole arise from natural accretion.

Briefly, Harvey's fishing hole purportedly comprises a legal sub-
division in Arizona. While lands bearing that description were in-
cluded in the patent issued by the United States in 1914, it is the
position of the United States that the lands were washed away by
erosion and were replaced by accretions for Federal lands in Califor-
nia. The accretive process was completed by 1936, and the lands are
subject to withdrawals for reclamation purposes.
The actions of the Colorado River which constitute the basis for the

position of the Government on the facts in this matter are the same
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as those already adjudicated in favor of the United States in the case
of Beaver against the United States in 1966. This case was appealed to
the Supreme Court, and the Supreme Court refused to review the
decision of the court of appeals.
The Beaver case involved claims based on the same chain of title

as that of the claimants in Harvey's Fishing Hole.
More importantly, in a trespass suit brought against the Harvey's

claimants by the United States entitled United States against Iva
Mae Harvey, et al., the Government has already prevailed. In this
case, decided in 1976, even though the court permitted these claim-
ants to assert the equitable defense of estoppel, a jury requested by the
defendants found for the Goverment on all issues under litigation.
Mr. Chairman, I would like to submit for the record a copy of

that decision, if I may.
Senator BUMPERS. By all means. Is there objection? Without

objection.
[The decision and related documents follow:]

UNITED STATES DISTRICT COURT—SOUTHERN DISTRICT OF CALIFORNIA

Civil No. 72-277—T

UNITED STATES OF AMERICA, PLAINTIFF.

V.

IVA MAY HARVEY, A WIDOW, ET AL., DEFENDANTS.

(MEMORANDUM AND ORDER DENYING MOTIONS FOR JUDGMENT
NOTWITHSTANDING VERDICT AND FOR NEW TRIAL.)
Defendants' motion for judgment notwithstanding verdict, and for new trialcame on for hearing January 10, 1977. The court, having considered the evi-dence adduced at trial, the memoranda submitted in support of the motions, andthe argument of counsel, concludes that all motions must be denied in allrespects.
On November 23, 1976, the jury returned a general verdict for the UnitedStates of America, along with answers to nine special interrogatories. The verdictand the answers to the interrogatories reflect the jury's conclusions that thedescribed land, known as Harvey's Fishing Hole, was formed by the process ofaccretion and thus entitling the United States to possession of such accretedland; that the government was not estopped from asserting its right to possession;and that the government should be compensated in an amount equal to thereasonable rental value of the respective parcels occupied by the defendants.In the motions pending, defendants raise evidenciary and instructional errors.In addition they challenge the sufficiency of the evidence to support the jury'sfindings on the questions of accretion-avulsion estoppel, and damages.When deciding a motion for judgment n.o.v., the court must view the evidencein a light most favorable to the prevailing party. The court may not weigh orevaluate credibility. So viewed, to grant such a motion, the court must be ableto conclude the evidence presented by the prevailing party is insufficient to supportthe verdict as a matter of law. The presence of substantial evidence is suffi-cient to. withstand the motion. 5A Moore, Fed. Practice If 50.07[2] ; 9 Wright,Miller & Cooper, Fed. Practice & Procedure §§ 2524-2529, 2537; F.R.Civ.P., Rule50. Defendants have met all prerequisities required by Rule 50(b) enabling thecourt to hear the motion.
Rule 59(a), F.R.Civ.P., authorizes a motion for new trial. Of such a motion,the Supreme Court states: "The motion for a new trial may invoke the discre-tion of the court in so far as it is bottomed on the claim that the verdict isagainst the weight of the evidence, that the damages are excessive, or that, forother reasons, the trial was not fair to the party moving; and may raise ques-tions of law arising out of alleged substantial errors in admission or rejection of
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evidence or instructions to the jury." Montgomery Ward & Co. v. Duncan, 311
U.S. 243, 251 (1940).
In deciding whether the weight of the evidence is against the verdict, the court

is not required to view the evidence most favorably to the prevailing party. In-
stead, the court may weigh the evidence, giving full respect to the findings of
the jury. If from the entire evidence, the court is left with the firm conviction
a mistake has occurred, it may, in its discretion, grant a new trial. The court,
however, cannot set aside a verdict simply because it might have reached a con-
clusion different from that of the jury on the same evidence; more must appear.
Beveridge Distributors, Inc. v. Olympic Brewing Co., 440 F.2d 21 (9th Cir.
1971), cert. denied, 403 U.S. 906 (1971) ; see generally 6A Moore, Fed. Practice
IT 59.08[5] ; 9 Wright, Miller & Cooper, Fed. Practice & Procedures § 2806.
Similarly, the question of whether a jury's assessment of damages is excessive,

is a matter addressed to the sound discretion of the court. Again, the court is to
avoid substituting its judgment for that of the jury, unless it appears the partic-
ular award of damages is unconscionable or grossly excessive. 6A Moore, Fed.
Practice 1 59.08[6].

Initially, defendants challenge the sufficiency of evidence to support the jury's
finding that the land known as Harvey's Fishing Hole was formed by the process
of accretion. Suffice it to say that both plaintiff and defendants offered extensive,
sharply contradicting expert testimony on the question of avulsion and accretion.
Plaintiff's witnesses all testified Harvey's Fishing Hole was formed by the process
of accretion; defendants' witnesses testified to the contrary. The court concludes
substantial evidence for the jury's finding is present, and denies the motion for
judgment n.o.v. on this ground. The evidence was evenly balanced, clearly pre-
senting a question for the jury; the weight evidence does not preponderate in
favor of defendants.

Secondly, defendants challenge the sufficiency of the evidence to support the
jury's negative answers to Special Interrogatories numbered 3, 6, and 7, each of
which relate to one of the five elements of estoppel. To have prevailed on the
affirmative defense of equitable estoppel, the defendants had the burden of
priving all five elements, which in turn required affirmative answers to Special
Interrogatories numbers 3, 4, 5, 6, and 7.

Special Interrogatory No. 3 sought a finding whether the government engaged
In affirmative conduct which amounted to a representation of material facts.
The jury answered in the negative. The defendants contend the uncontradicted
evidence showed that the government, through its agents, made certain repre-
sentations to the effect that it had no intention of claiming Harvey's Fishing Hole.
The record does not support the contention. As an example, it appears from the
testimony of Melvin Crosby. Special Assistant to the District Manager of the
Lower Colorado River Land Use Office, Department of Interior, that defendants
were generally advised of the government's claims to the land as early as 1962.
It also appears from his testimony that Iva May, Kindred and Don Harvey were
told by Crosby that the government intended to claim the land under the doctrine
of accretion in January 1963. Crosby's testimony alone is substantial evidence
supporting the jury's finding. While it is true that Crosby's testimony may be
deemed contradictory in some respects, the fact remains, his testimony, if believed
by the jury, supports the finding.

Special Interrogatory No. 6 sought a finding whether defendants were ignorant
of the true facts concerning the government's claim to Harvey's Fishing Hole.
The jury answered in the negative, finding that the defendants were not in fact
Ignorant of the government's claims. There is ample evidence to support this
finding. Again, using Crosby's testimony as an example, it is clear that the
Harveys, who subdivided and marketed the land. had knowledge that the govern-
ment disputed title to the land, and that it intended to claim it under an
accretion theory. It is also clear that defendants were aware that the Colorado
River had moved or changed its course at various times antedating defendants'
occupation of Harvey's Fishing Hole. The jury's finding is supported by sub-
stantial evidence.

Special Interrogatory No. 7 sought a finding whether the defendants relied
upon the conduct of the government to their injury. The jury answered in the
negative. Defendants' contention on this point is premised on the court's accept-
ance of their argument as to Special Interrogatories numbered 3 and 6. Since
the court has rejected those arguments, and no additional arguments are made,
defendants' position as to Special Interrogatory No. 7 is untenable.

35-866 0 - 79 - 2
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Thus, it appears each of the contested findings is supported by substantial
evidence. While on some points the evidence might be deemed less than over-
whelming, the court is not convinced the conclusions reached by the jury are
such that warrant the granting of a new trial. The court is not convinced a mis-
take has occurred, and accordingly declines to exercise its discretion in favor
of granting a new trial.

Thirdly, defendants seek a new trial on the issue of damages. The jury, in
Special Interrogatories numbered 8 and 9, concluded the government was en-
titled to an award of damages. The jury specified the exact sum attributable to
each defendant. Defendants first contend that since the government did not
formally claim the land known as Harvey's Fishing Hole until 1967, it is uncon-
scionable that any award for damages for the period of 1960 to 1967 be allowed to
stand. While the government's evidence did reflect calculations dating from 1960,
the jury awarded an amount far less than that claimed by the government. Thus,
it is possible that the jury took into account the factors argued by defendants.
In any event, the evidence on the issue of damages introduced by the government
was virtually uncontradicted. It cannot, therefore, be said that the weight of the
evidence preponderates in favor of the defendants.
The second point raised by defendants on this issue, is that the sum of the

individual itemized damages listed in Special Interrogatory No. 9, does not equal
the amount entered in the general verdict. That is, the sum of the items listed on
Special Interrogatory No. 9 is $41,842.85, whereas the amount entered on the gen-
eral verdict is $42,451.04, or a discrepancy of $608.19. Defendants contend this
requires the granting of a new trial. The contention is not well taken for two
reasons. First, the jury was told by the court it was to itemize damages as to each
defendant, if they reached the issue, in the answer to Special Interrogatory No. 9.
The jury was then told it need not total the itemizations, and that it could leave
the general damages portion of the general verdict in favor of plaintiff blank.
The reason for the instruction was simply to avoid what has occurred: a mathe-
matical computation error. In any event, individual judgments have been issued
upon the amounts set out in Special Interrogatory No. 9.
Secondly, the court may in its discretion elect to follow the more specific

answers of a jury which are contained in special interrogatories, 6A Moore, Fed.
Practice ¶ 59.08[4], at 59-141, where the latter are inconsistent with the jury's
general verdict. Here, in light of the court's instructions to the jury, the court
elects to authorize judgments for the amounts itemized in the Special Interroga-
tory No. 9. Accordingly, defendants' motions as to the questions of damages are
denied.

Lastly, wholly apart from the sufficiency of evidence contentions, defendants
advance arguments that various evidenciary rulings and instructional errors
require the court to grant a new trial. The court has reviewed these contentions
and concludes none of the contentions requires the granting of a new trial.
Accordingly, for the foregoing reasons,
IT IS ORDERED that defendants' motions for judgment n.o.v. and for new trial

be and the same are hereby denied in all respects.
Dated: January 14, 1977.

HOWARD B. TURRENTINE,
U.S. District Judge.

UNITED STATES DISTRICT COURT—SOUTHERN DISTRICT OF CALIFORNIA

Civil No. 72-277—Verdict

UNITED STATES OF AMERICA

Vs.

IVA MAY HARVEY, Dr AL.

We, the Jury in the above entitled matter, find in favor of the Plaintiff, United
States of America, and damages are assessed in the amount of $42,451.04.
Dated: November 23, 1976, San Diego, California.

CHARLES E. BOLLING,
Foreperson of the Jury.
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UNITED STATES DISTRICT COURT—SOUTHERN DISTRICT OF CALIFORNIA

Civil No. 72-277-T

UNITED STATES OF AMERICA, PLAINTIFF

V.

IVA MAY HARVEY, ET AL., DEFENDANTS

SPECIAL INTERROGATORIES

We, the jury, answer the following interrogatories submitted to us: (Please
answer "yes" or "no.")

1. Do you find the land now known as "Harvey's Fishing Hole" to have been

formed by the process of accretion?
Answer. Yes.
2. Do you find the land now known as "Harvey's Fishing Hole" to have been

formed by the process of avulsion?
Answer. No.
Only if the answer to question No. 1 is "yes" and the answer to question No. 2

is "no" then you must answer the following questions.
3. Do you find the government, through its agents, to have engaged in affirma-

tive conduct amounting to either a representation or concealment of material

facts?
Answer. No.
4. Do you find the government, through its agents, to have had knowledge—

actual or imputed—of the facts surrounding the defendants' title claims to

"Harvey's Fishing Hole" at the time of its conduct?
Answer. Yes.
5. Do you find the government, through its agents, to have intended its con-

duct to be acted upon by the defendants?
Answer. Yes.
6. Do you find the defendants to have been ignorant of the facts concerning

the government's claim to "Harvey's Fishing Hole" at the time when the con-

duct of the government was done and at the time when it was acted upon by the

defendants?
Answer. No.
7. Do you find that the defendants relied upon the conduct of the government

to their injury?
Answer. No.
If any one of questions 3 through 7 is answered "no" then you must answer

the following questions.

UNITED STATES DISTRICT COURT—SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, PLAINTIFF,

V.

IVA MAY HARVEY, A WIDOW, ET AL., DEFENDANTS

Civil No. 72-277-T—Order Re Counterclaims

The above-titled matter came on regularly for trial on the defendant's counter-

claims on November 9, 1976. Trial on the counterclaims was conducted to the

court on November 9, 10, 11, 12, 16, 17 and 18, 1976. The court, having heard

the evidence offered by the plaintiff and by the counterclaimants and having

considered the pleadings, memoranda and arguments of counsel, and being fully

advised in the premises, hereby makes the following:
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FINDINGS OF FACT

1. The land which is the subject of this action described as—
Township 9 South, Range 22 East, San Bernardino Meridian, Section 9:

Portions of Lots 1, 2, 5 and 6, also known as Harvey's Fishing Hole and
Sportmen's Paradise,

was formed by the process of accretion.
2. The above-described real property which is the subject of this action, did not

arrive in its present position by the process of avulsion.
3. When the above-described land was formed as accretion land, it was formed

as accretion to lands owned by the plaintiff, United States of America.
4. Between November 10, 1952, the date on which the Southwest Quarter of the

Northwest Quarter ( SW 1/4 NW 1/4 ) , of Section 21, Township 1 North, Range 23
West, Gila and Salt River Base and Meridian, Yuma County, Arizona, was con-
veyed to Kindred E. and Iva May Harvey, and July 17, 1972, the date of the filing
of the complaint in this action, agents of the plaintiff, United States of America,
communicated with several of the counterclaimants relative to the claim of the
United States to title to the land which is the subject of this action.

5. At no time did any agent of the plaintiff, United States of America, engage in
affirmative conduct which amounted to either a misrepresentation of facts or a
concealment of material facts relating to the claim of the United States to title to
the land which is the subject of this action.

6. All of the defendants and counterclaimants have, from time to time, occupied
a part of the land which is the subject of this action.

7. At the time the defendants entered and began occupancy of the land which is
the subject of this action, described in paragraph 1 hereof, the counterclaimants
knew that the plaintiff, United States of America, claimed that title to the said
lands was in the United States.

8. At no time did any of the defendants and counterclaimants rely upon the
conduct of agents of the plaintiff, United States of America, to their detriment.
Wherefore, the court makes the following:

CONCLUSIONS OF LAW

A. The plaintiff, United States of America, is not estopped from asserting its
right to exclusive possession of the real property which is the subject of this
action.
B. Based upon the finding that the subject land was formed by accretion and

not by avulsion and upon the finding that the subject land was formed as accretion
to lands owned by the plaintiff, United States of America, the plaintiff, United
States of America is, and, at all times pertinent hereto, was, the sole fee owner of
the subject land and thus defendants were not and are not now entitled to have
title quieted in them.
C. Based upon the finding that the subject land was formed by the process of

accretion, the center of the main channel of the Colorado River has, at all times
pertinent herein, been the boundary between the states of Arizona and California
in the vicinity of the subject land.
D. The claim of the counterclaimants to lands described as the Southwest

Quarter of the Northwest Quarter ( SW 1/4 NW 1/4 ) , Section 21, Township 1 North,
Range 23 West, Gila and Salt River Base and Meridian, Yuma County, Arizona,
arising out of United States Homestead patent 381486 does not give the counter-
claimants any claim to right, title or interest in and to the land which is the sub-
ject of this action.
E. The plaintiff, United States of America, has not engaged in conduct amount-

ing to leaches.
F. Therefore, the counterclaims of the defendants and counterclaimants and

each of them are denied in their entirety.
Dated: January 15, 1977.

HOWARD B. TURRENTINE,
U.S. District Judge.
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IN THE UNITED STATES DISTRICT COURT—SOUTHERN DISTRICT OF CALIFORNIA

HONORABLD HOWARD B. TURRENTINE, JUDGE PRESIDING

Case No. 72-277—T—Civil Jury Trial

UNITED STATES OF AMERICA, PLAINTIFF,

VS.

IVA MAY HARVEY, DEFENDANT.

Reporter's transcript of proceedings on appeal, San Diego, Calif., Tuesday,

November 23, 1976. Reported by: Marie L. Stull, Official Court Reporter.

APPEARANCES

For the Government: Terry J. Knoepp, U.S. attorney. By: Michael Quinton,

Assistant U.S. attorney, 940 Front Street, San Diego, Calif. 92189.
For the Defendants: Duncan, Brown, Weinberg & Palmer. By: Jay R. Weill,

1700 Pennsylvania Avenue, N.W., Washington, D.C. 20006. McCann & Shebley.

By: Floyd H. Shebley, 'William D. Mc Cann, 311 California Street, Suite 606,

San Francisco, Calif. 94104. Marinos & Styn. By: Ronald L. Styn, 111 Elm Street,

San Diego, Calif. 92101.

San Diego, California, Tuesday, November 23, 1976, 4 :15 p.m.

(The following proceedings were had in open court in the presence of the

jury:)
The COURT. The Court notes the presence of the jury an all counsel.

Ladies and gentlemen, have you reached a verdict in this case?
The FOREPERSON. Yes, your Honor.
The COURT. Would you hand the verdict to Mr. Edwards, please.
Mr. Clerk, would you read the verdict through Question 8, and I wish to make

then, further inquiry of the jury. Just to Question 8.
The CLERK. "United States District Court, Southern District of California,

United States of America, Plaintiff, vs. Iva May Harvey, et al. Case No. 72-277.

Special interrogatories.
"We, the jury, answering the following interrogatories submitted to us:

"1. Do you find the land now known as "Harvey's Fishing Hole" to have been

formed by the process of accretion?
"Answer: Yes.
"2. Do you find the land now known as "Harvey's Fishing Hole" to have been

formed by the process of avulsion?
"Answer: No.
"3. Do you find the Government, through its agents, to have engaged in affirma-

tive conduct amounting to either a representation or concealment of material

facts?
"Answer: No.
"4. Do you find the Government, through its agents, to have had knowledge,

actual or imputed, of the facts surrounding the defendants' title claims to "Har-

vey's Fishing Hole" at the time of its conduct?
"Answer: Yes.
"5. Do you find the Government, through its agents, to have intended its con-

duct to be acted upon by the defendants?
"Answer: Yes.
"6. Do you find the defendants to have been ignorant of the facts concerning

the Government's claim to "Harvey's Fishing Hole" at the time when the con-

duct of the Government was done and at the time when it was acted upon by

the defendants?
"Answer: No.
"7. Do you find that the defendants relied upon the conduct of the Government

to their injury?
"Answer: No.
"8. Do you find that any of the defendants are liable to the plaintiff, United

States of America, for reasonable rental value for occupying land within "Har-

vey's Fishing Hole"?
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"Answer: Yes."
The COURT. May I have that?
Ladies and gentlemen of the jury, let's take, for example—Do you find. the

Brookins on here, Mr. Clerk?
Mr. QUINTON. No. 76, your Honor.
The COURT. Number what?
Mr. QUINTON. No. 76.
The COURT. For example, we will—the Brookins, we will—Strike that, go back

to the Allreds, what number is that?
Mr. QUINTON. Robert Brookins is 75, your Honor.
The COURT. All right. Referring to Parcel 75, Robert and Barbara Brookins, I

note, on Lines 23 and 4, are Robert Brookins, 154.66 and Barbara 154.66, that the
total damages, as to the Brookins, would be $309 and change, or 154.66, Mr.
Foreperson?
The FOREPERSON. Yes, the line item would be such, the name giving the amount

would be for that name, and I assume them to be a husband and wife, would be a
total of their two lines.
The COURT. Very well. That answers the question.
Read the verdict.
(Names and amounts reported but not transcribed herein.)
The CLERK. Ladies and gentlemen of the jury, is this verdict as presented and

read the verdict of each of you, so say you all?
(All jurors answered in the affirmative.)
The COURT. Read the general verdict, Mr. Clerk.
The CLERK. "United States District Court, Southern District of California,

United States of America, vs. Iva May Harvey, et al., Civil No. 72-277 verdict.
"We, the jury in the above-entitled matter, find in favor of the plaintiff, United

States of America, and damages are assessed in the amount of $42,451.04.
"Dated November 23, 1976. San Diego, California. Signed Charles E. Ballinger,

Foreperson."
Ladies and gentlemen of the jury, is this verdict, as presented and read, the

verdict of each of you, so say you all?
(All jurors answered in the affirmative.)
The COURT. Counsel, do you desire the jury polled as to the special interroga-

tories?
(All Defense Attorneys: Yes, your Honor.)
(Jury polled, all answered in the affirmative.)
The CLERK. The jury has been polled, your Honor.
The COURT. Has the jury been satisfactorily polled counsel?
Mr. SHEBLEY. Yes. your Honor.
The COURT. Very well. Ladies and gentlemen of the jury, I wish to thank youfor your services in this matter. It's been a difficult case, I know it's been a mostdifficult case for you as jurors to rule.
Thank you. You will be excused from further jury service.
Mr. Edwards, will you show the jury out, and may the record contain court'sexhibits 1, 2, 3, 4, 5, and 6, filed by the foreman of the jury, as explanatory oftheir verdict.
Counsel, while the verdict was being read I set the following dates for theusual motions, judgment notwithstanding and for motion for a new trial. Themotion will be heard on January 10 at 10:30, defendants' papers to be filedwith the court on or before the 13th of December. Plaintiff's answer, thereto.to be filed on or before the 27th of December.
Yes, Mr. Quinton, the 27th.
The CLERK. Your Honor, what was the date for the motion?
The COURT. The hearing will be 10:30 on the 10th of January, and that canbe extended, counsel, if you run into problems getting transcripts and so forth.I'll be flexible on that date.
I take it, Mr. Quinton, that the Government will leave the status quo pendingfinal determination of this lawsuit, without necessary order from this court?Mr. QUINTON. Yes, your Honor, I have talked to Mr. Bruce about that, your

Honor, he has assured me that nothing will change----
The COURT. Until the lawsuit has become final.
Mr. QUINTON. Yes, your Honor.
The COURT. Very well.
Ladies and gentlemen, I again wish to thank you, I know it's quite an emo-tional experience, but believe you all—I can understand—and if you had a corn-
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plaint, when the verdict was being read, that you took it, and I thank you
very much. Goodnight.
Mr. MCCANN. Your Honor?
The COURT. Yes.
Mr. MCCANN. On behalf of all our clients and all counsel here assembled, we

would like to thank your Honor and his staff for treating us so well. Thank
you.
The COURT. Thank you.
Any other questions or problems?
Goodnight.
[Evening adjournment.]

Mr. PErry. Title to the lands in dispute was declared to be in the
United States. Not only was ejectment of the defendants directed, but
damages of over $42,000 were awarded to the United States against
the defendants. The case is now on appeal.
Thus the situation involving the lands between river points 13.19

and 14 is considerably different. The Harvey's Fishing Hole claims
are based on an entirely different question involving the movement of
the river, and this question has been decided in favor of the United
States.
In addition, we have considerable doubt that the claimants could

meet the criteria in the 1970 act, for instance, the second criterion in
the 1970 act is that the lands adjacent to which the United States seeks
title or ownership are not necessary to provide riparian frontage to
other lands owned by the United States. Our current information indi-
cates that the occupants of Harvey's Fishing Hole could not meet this
criterion 'because the United States owns the contiguous land.
It is our understanding that since 1967 only taxes on improvements

have been paid, thus preventing fulfillment of the criterion 4, which
requires the claimant to pay real property taxes on the disputed lands.
I understand, Mr. Chairman, that very recently, within possibly the

last 3 months, that some of the claimants, a few of the claimants at
least, are paying the full property tax. Prior to that, they were paying
possessory interest.
In addition, many of the individuals have bought property since the

Government initiated action to resolve these occupancies in 1961, and
have notified occupants in 1966 in a program that received wide pub-
licity. Therefore, we do not believe that many of the claimants meet
the sixth criteria that a reasonably prudent man would have believed
that when he acquired title to the real property in question, he had
obtained title free of the likelihood of any claim by Federal or State
Government or private party.
Finally, we believe the Government has been fair to the Harvey's

claimants and that enactment of S. 2590 would be unfair to other per-
sons occupying the lands contiguous to Harvey's Fishing Hole who
settled with the United States and received 15-year permits. Such per-
mits were offered to Harvey's occupants, but were refused.
In summary, we believe that the inclusion of this 28-acre tract in this

bill would only provide false hope to the residents and continued ju-
dicial delay before the eventual return of this land to Federal control.
If the occupants could qualify, and they were permitted to assert such
defenses as the existing private legislation provides, the Federal Gov-
ernment might be prevented from presenting a case which at the in-
sistence of the occupants, has already gone to a jury and which the
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occupants did not win, even when given the benefit of the estoppel
defense.
We believe the proper forum for all of the individuals covered by

S. 2590 is the courts. Thus we oppose extention of the privilege granted
by the 1970 law to cover occupants from river points 13.17 to 13.19.
We find absolutely no basis for extending the scope of this bill to
river point 14, and oppose such extension.
We note that failure to enact this legislation in no way affects the

capacity of the claimants to present a case on its merits and to prevail
if such is the finding of the court.
Mr. Chairman, this concludes my prepared statement. I will be

happy to answer questions.
Senator BUMPERS. Mr. Petty, with your indulgence, I would like

for you and your colleagues to retire for just a moment and then come
back for questioning, and meanwhile let Senator Hayakawa, who has
just arrived, make a statement, and then we will come back to you for
questioning.
Is that OK?
Mr. PETIT. We will be happy to.
Senator BUMPERS. Senator Hayakawa, we welcome you to the com-

mittee this morning, and we are very pleased that you came.

STATEMENT OF HON. S. I. HAYAICAWA, A U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Senator HAYAKAWA. Thank you, Mr. Chairman. Mr. Chairman,
members of the committee, I would like to thank you for this oppor-
tunity to appear before this committee. I would also like to welcome
the people who have come from California who have come to testify
at this hearing.
I have cosponsored S. 2590, which is a bill to amend certain provi-

sions of law relating to the land claims by the United States along the
Colorado River, based on accretion or avulsion in Riverside County.
I have also cosponsored amendment No. 3078, which relates to land

claims by the United States along the Colorado River, based on ac-
cretion or avulsion in Imperial County.
This legislation waives the sovereign immunity of the Federal Gov-

ernment; by amending Public Law 91-505, the people who live within
the boundaries mentioned in this legislation and who live on land now
claimed by the Federal Government would have the right to go to
court and fight for the right to this land.
These people would have to meet six criteria set by Public Law

91-505.
As you are aware, legislation similar to S. 2590 already passed the

House this session of Congress. It is my hope that the members of this
committee will act on this legislation and will also include the area
further downstream known as Harvey's Fishing Hole. All those whose
land is included in this legislation would have to meet the six criteria,
and all of them would have the same opportunity to take their case to
the courts in the same fashion.
I am grateful for this opportunity to share my views.
Senator BUMPERS. Senator Hayakawa, I understand that you are
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due on the floor, and so we will excuse you with our gratitude to you for
coming up to share those thoughts.
Senator HAYAKAWA. Thank you, Mr. Chairman.
Senator BUMPERS. Thank you for coming. Mr. Petty, if you would

please return with your colleagues for questioning—you stated in your
testimony that the lands here under consideration were specifically
excluded in the bill in 1970, is that correct?
Mr. PETTY. That is correct, sir.
Senator BUMPERS. Do you have a committee report language deal-

ing with that, on the grounds for the exclusion of this property? This
land had been included originally in the first bill?
Mr. PETTY. Yes, sir. We can furnish that. Mr. Chairman, the report

does not give the grounds on which the land is excluded, but they
were originally in the bill, and they were later taken out.
Senator BUMPERS. Perhaps we can find some discussion in the com-

mittee report.' We have to fish out the report I guess, but perhaps we
could find some language there which would indicate the thinking of
the committee at that time. It might be very instructive to us.
Let me ask you just one other question, and that is that as far as

Harvey's Fishing Hole is concerned, it is fairly persuasive that that
case has been in court and that the Government has won it even in front
of a jury.
By the same token, of course, it is not totally persuasive because

I have seen times when the United States has prevailed, and I thought
wrongly. I used to be a trial lawyer, and I felt this prevailed some-
times wrongly.
Mr. PETTY. Once in a while, we do prevail, yes, sir.
Senator BUMPERS. But if they have to meet the criteria set out in

S. 2590, you indicated in your testimony you don't believe they can
meet those tests, and from some of the things you stated here, that per-
haps they cannot, but based on my briefing prior to coming to this
committee and from what I know about this case, I really have been
concerned about people who bought property there in good faith, and
I don't want the United States to be a party to inequities, and yet
I understand BLM's position that they don't want this to become
a pattern which you are going to have to deal with consistently, so
let me ask you just two other questions.
How much land is involved in S. 2590?
Mr. PETTY. There are about 360 acres from point 13.17 to 13.19.
Senator BUMPERS. Most of that has already been taken care of in

1970, has it not? There is not 340 acres still left?
Mr. PETTY. I believe it is, sir-340 acres from 13.17 to 13.19.
Senator BUMPERS. And 27 acres in Harvey's Fishing Hole?
Mr. PETTY. Between 27 and 28 it is almost 28.
Senator BUMPERS. How many landowners are involved in the first

tract?
Mr. PETTY. I think it is only two. That is agricultural land.
Senator BUMPERS. How many people are involved in Harvey's Fish-

ing Hole?

1 Due to the voluminus nature of the material the report was retained in the committee

file.
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Mr. PETTY. I think we could safely say there are over 150. There are
a large number at Harvey's Fishing Hole.

Senator BUMPERS. You stated in your testimony that the land here
was suitable for recreational purposes, and you just stated that it was
agricultural.
Mr. PETTY. No. There are two pieces of land. Between 13.17 and

13.19 is agricultural. That piece going down to Harvey's Fishing Hole
is primarily recreational.

Senator BUMPERS. Is that the part you were referring to, Harvey's
Fishing Hole, as suitable for recreation?
Mr. PETTY. Yes, sir.
Senator MCCLURE. I think the statement, if I may, indicated that

the other was suitable for recreational development?
Mr. PETTY. Yes, sir.
Senator MCCLURE. Is that correct?
Mr. PETTY. We would like to develop that whole section for rec-

reation.
Senator MCCLURE. It is agricultural now?
Mr. PETTY. It is agricultural now.
Senator BUMPERS. I was going to say the statements you made dealt

with at least one tract in S. 2590. You said this land is excellently
suited for public recreational use.
Mr. PETTY. Yes, sir.
Senator BUMPERS. Senator Hansen.
Senator HANSEN. Let me defer to Senator McClure, if I may, Mr.

Chairman.
Senator MCCLURE. Mr. Chairman, I'm sure we are focusing on some

specific problems and not general philosophy now; isn't the first part
of the statement dealing with the philosophy of whether or not there
is going to be a waiver of sovereign immunity?
Mr. PETTY. Yes, sir.
Senator MCCLURE. As a matter of fact, I find myself strongly in dis-

agreement with the Government on this issue, and have for a long,
long while. We permit the Federal Government to cause and to in-
dulge in inequities that we would never permit between any other two
parties in the United States.
Now, I recognize that there are difficulties in policing the public

lands, but you have got enough policemen. You have got one on every
square foot except perhaps in Alaska. I have watched it over the years,
and you have dozens where you used to have one, and I don't think
there is any land out there that you are not pretty familiar with; that
is, whether somebody is on it and claiming it as their own.
Mr. PETTY. Mr. Chairman, there are sections of public lands that

we can't get a Bureau employee on in a 5-year period.
Senator MCCLURE. Is that because they don't have roads on them?
Mr. PETTY. We have got them both on horses and in four-wheel

drive. I don't recall the figure, but it is one employee to, I can't recall;
we have got 5,619 employees for 450 million acres.
Senator MCCLURE. That is supposed to impress me?
Mr. PETTY. Yes, sir.
Senator MCCLURE. You could get over it quite a little better with

fewer people if they got in their pickups, but that is another problem.
Mr. PETTY. Yes, sir.
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Senator MCCLURE. All I am trying to indicate to you is in my State,
and BLM manages one-third of my State, there isn't any of that BLM
land out there that you are not familiar with as to whether or not
somebody is living on it, or has it fenced, or is cultivating it, or has a,
cabin on it. There isn't any of that land that isn't subject to the knowl-
edge of whether or not there are active claims against that land.
I think for you to urge otherwise would be to say that your people

are incompetent. I am not familiar with every one of the 50 States as
I am with my own, but I know that they are capable of knowing
whether or not there are adverse claims being filed there, or people
who are asserting a claim.
The second point is that again I don't know what the law is in every

State, but one of the criteria in the privilege bill is also a law in my
State, and that is that people have paid taxes on it and certainly the
BLM can be aware of whether or not people are paying taxes on land
that is claimed by the BLM. That requires a little more work than you
have now done because that has to be ascertained through county
records rather than through the State land office, but it is not impos-
sible to know.
Mr. Prrry. Not impossible, but very difficult.
Senator MCCLURE. Why is it difficult?
Mr. PETTY. With the number of employees we have, to try to go

through the tax rolls in all the counties and local governments would
be virtually impossible to do.
Senator MCCLURE. Again, all county assessors, and in my State

there are 44 of them, have platbooks. Every one of the platbooks shows
where the property is located and whose taxes are being paid. I could
put one employee in the county courthouse and in 1 week know.
Mr. PETTY. Perhaps so, sir. It has also been my experience that it is

not difficult to pay taxes personally. It is pretty easy to pay personal
property taxes.
Senator HANSEN. Not in California they tell me.
Mr. Purry. Is that right, sir? I live in Virginia. I know Virginia

will take all you have.
Senator MCCLURE. It is easy, but there has to be a tract of land and

an assessment upon which that tax is paid. If there is an assessment,
then you can pay the taxes, but it is pretty hard to pay the taxes unless
it is on the roll somewhere.
Senator BUMPERS. He is trying to tell you he doesn't like BLM, Mr.

Petty.
Senator MCCLURE. That is not true. I like BLM guardedly, but I

don't like everything about the BLM. I like our Federal Government,
but that doesn't mean that I like everything that it does.
Mr. PETTY. I appreciate that, Senator McClure. We have had a lot

of discussions.
Senator MCCLURE. I have seen some injustices practiced in the name

of sovereign immunity. We have had some questions in Idaho that
involve the Federal Government, and people are cheated out of land
that was theirs, cheated by their own Government. I have got one
there in the city of Idaho Falls that sits on a lava bluff. That lava
bluff is, I don't know how long it has been there. I suppose 50,000
years maybe. The Federal Government claims it is accreted land.
Now, is there any justice in that? No. Just power; not justice.
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power and we are supposed to be in a country that believes in justice
and tries to enforce it against everyone else except our own Govern-
ment. The general philosophy is one that I can't accept—that is, saying
because it is convenient to Government—because it is easier for Gov-
ernment—that it necessarily becomes an appropriate policy.
Mr. PErry. Senator McClure, you know the Government is con-

stituted of the taxpayers, and just how much can the taxpayer go to
protect his land? That is really what we are asking. It is almost incon-
ceivable to me that the taxpayers of the 50 States could be expected or
would be willing to pay the cost of protecting this land in the same
way that a private individual would be. In any event, this bill would
not only waive immunity to certain defenses, but it would do so without
prior notice. Under the concept advanced in S. 2590, the Government,
although it relied on the doctrine of sovereign immunity to these de-
fenses up until the present, does not have a grace period whereby it
may dispute the title. This is the case even though the Government
clearly would have pursued the matter earlier except for such reliance.
Such a result is not 'equitable" to the United States and to the public
who own these lands.
Senator MCCLURE. Well, it is inconceivable to me that the taxpayers

want injustice levied upon some of their other citizens in order to avoid
the expense.
Now, we in criminal law say we will turn the criminal loose rather

than convict him if he is innocent. We will take the chance, even if he
is guilty, of turning him loose rather than convict him because that is
necessary for justice.
We expect the taxpayers in all 50 States to pay the bill for that kind

of a policy, and yet we take his land and say tough luck.
Mr. PETIT. Senator McClure, all that we are saying is that these

people are perfectly free to take their case to the court. The failure to
enact this legislation will not remove from them the opportunity of
going to court.

Senator MCCLURE. Sure; they can go to court and hire the attorneys
and pay some fees, but it isn't going to do them any good because you
raise the doctrine of sovereign immunity.
Mr. PETTY. We have had a trial by jury.
Senator MCCLURE. That is in one case. I am not talking about that

particular case. As a matter of fact, I think it says, too, that that case
is on appeal; is it not?
Mr. PETTY. Yes, sir. It is on appeal.
Senator MCCLURE. As I understand it, if that is true, the jury ver-

dict is persuasive, but not necessarily final, and you wish to make it
final.
I am a little disturbed, too, by your statement in which you say that

if everyone else has settled with the United States in taking 15-year
permits, that then to give these people what is legally and justly theirs
otherwise would be unfair.
I am not saying I have concluded this is legal and just. I don't mean

to say that.
Mr. PETTY. I was just getting ready to take exception with that.
Senator MCCLURE. But if as a matter of fact it is to assert because

the Government has been able to extort the lands away from others, that
that would be unfair to recognize their claim; I said that in the most
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abrasive way possible, because that is a possibility. I don't know
whether it is true, but I have seen many people who accepted the re-
stricted occupancy of Federal lands because they had no choice not
because they didn't think they had the claim, but because they had no
way of beating the Government. Because the Government was going
to raise the doctrine of sovereign immunity, and their attorneys would
tell them you don't have any chance in court. Therefore, regardless of
whether or not you think you are right, you better -take what you can
get because that is all you are going to get.
Now then, to say that because some have taken that as evidence of

the injustice to allow others to assert their claim, strikes me as being
patently unfair.
Mr. PETTY. A great majority accepted that, sir, and I have to assume

that the great majority then recognize the legal status.
Senator MCCLURE. The legal status in the sense that they didn't

have a chance to win.
Mr. PErry. They recognize that they didn't have a chance to win,

that the Government did in fact own the land.
Senator MCCLURE. That may or may not be true. Now I raise that

point because I am not sure that that is evidence of that fact. I have
seen too many citizens who got pushed around by Government that
settled for something less than their full rights because they had no
real opportunity to assert their rights.
Unless Senator Bumpers' impression that I don't like the BLM has

come through too clearly, I say this, it isn't BLM in this instance. It
is governmental policy. BLM, the Forest Service, any other agencies
that own land and then assert the claim of the kings against the serfs,
that is something I find should be, in my own view, should be applied
very carefully rather than broadly.
You claim in the one instance that the land in Arizona was washed

away, and at the same time, if I read this correctly, at the same time,
there was a gradual accretion on the California bank.
Mr. PErrY. That is correct, sir.
Senator MCCLURE. Under the law, wouldn't that accretion on the

California bank be the ownership of the abutting landowners in
California?
Mr. BARRON. That is correct, sir.
Senator MCCLURE. It would not be the property of the people who

had formerly owned the land on the Arizona side, but it would become
the property of the people who lived on the land and held patent to
the land on the California side?
Mr. BARRON. That is correct, sir.
Senator MCCLURE. And the Government would recognize such a

claim.?
Mr. BARRON. That is correct.
Senator BUMPERS. That is the one thing about this thing I have never

understood. That is common law I assume, common law in every
State in the country that abutting landowners get accreted lands, and
I have never quite understood what the Government's claim to this
land is.
Mr. PETTY. We are the abutting landowner. The land accreted to

the public lands.
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Senator BUMPERS. Well, the Government land is in Arizona, isn't it?
Mr. PErry. No—California.
Senator BUMPERS. That shows you how far off I am.
Mr. PETTY. It is pretty hard to tell just where California starts and

Arizona ends sometimes.
Senator BUMPERS. That was true in Harvey's Fishing Hole?
Mr. PETTY. Yes.
Senator MCCLURE. Now the other one, you assert the land was the

result of avulsion. Was that a manmade change in the channel?
Mr. PETTY. Yes, sir.
Senator MCCLURE. Was there a dredging of the channel or was it the

result of the changed water flow?
Mr. PETTY. It was the cuts that the Bureau of Reclamation made up

in that stream.
Senator MCCLURE. They channelized the river?
Mr. PETTY. And caused the sudden movement of soil, the avulsion.
Senator MCCLURE. It was a sudden movement of the soil, or a sud-

den movement of the stream?
Mr. PETTY. It was a movement of the soil. The soil moved and that

was avulsion. Of course, the soil moved because the stream flow
increased.
Senator MCCLURE. And you are claiming that the channelization that

caused the, what would otherwise have been a slow process called accre-
tion, was a rapid process and called avulsion, and that the U.S. claim
is based upon that claim in fact?
Mr. PETTY. That is correct.
Senator MCCLURE. As well as the bar of the other side, the bar of

sovereign immunity?
Mr. PETTY. Yes, sir. With respect to the lands between river points

13.17 and 13.19, the movement of the soil to form the channels was
artificial or done by men and machinery. Channelization or artifical
changes in the location of the bed of a river are considered avulsive in
nature. Land ownership in the areas affected by the avulsion becomes
fixed as of the date of the avulsive act, The soil did not move because
the stream flow increased but because it was physically removed by
men and machinery.
The Casad and Comer cuts were not done by the Bureau of Reclama-

tion or the Corps of Engineers but by the Palo Verde Irrigation
District.
Senator MCCLURE. You have suggested that the land is, although in

agricultural use now, is excellently suited for public recreational use.
Mr. PETTY. Yes, sir.
Senator MCCLURE. What is the nature of the land? What would you

do for recreational use?
Mr. PETTY. If you are familiar with that country down there along

that river, it receives just a tremendous impact of people particularly
coming out of southern California for recreational use—boating,
camping, hiking. You have got the desert right there that creates
quite a contrast. It is just a tremendous recreational place.

Senator MCCLURE. How do you plan to use it? Do you mean the land
will be recreational land just because it is there?
Mr. PErry. We will put some developed areas in there.
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Senator MCCLURE. What kind of developed areas do you suggest?
Mr. PErry. I am not familiar with the exact plans for that area, but

there would be probably in the nature of camping facilities.
Senator MCCLURE. Are there other camping facilities in the area?
Mr. PETIT. There are quite a few along the Colorado River, yes, sir.
Senator McCLITRE. How many acres of public lands are there?
Mr. PErry. Along the Colorado River? I don't know.
Senator MCCLURE. In that area; is there substantial public owner-

ship?
Mr. PErry. There is substantial public ownership, but the problems

are along the river. Water attracts the people.
Senator MCCLURE. Is there public ownership along the Colorado

River in that region?
Mr. PETTY. In several places, yes, sir.
Senator MCCLURE. Do you have any idea how much?
Mr. PETTY. No, sir, I do not.
Senator MCCLURE. Could you provide it for the record because I

think at least for this Senator I would be interested in knowing what
the public demand is for that kind of recreational use?
Mr. PErry. Public demand even with the sites included in this bill

is more than the area can handle. The area becomes so crowded, par-
ticularly on the long weekends—Easter, the Fourth of July weekend,
Labor Day, that it is just a mass of people on that river.
In the area covered by the bill there are about 3 miles of riverfront

which the United States contends it owns. Of this amount, approxi-
mately one-quarter thereof is in litigation where the title of the United
States has not yet been confirmed. The balance of the area is under
lease to private parties and is not available for public use until the
leases on the land expire.
In response to the more general inquiry regarding public demand

for recreational sites in the area, public recreation sites in the vicinity
of the lands affected by the bill are frequently overcrowded during
periods of heavy use. A portion of this overcrowding could be allevi-
ated to some degree by the opening of the land affected by the bill to
public recreation use. Any public recreation land which could be made
available to give access to the Colorado River would be heavily used
as soon as it became available.
Enclosed is a map depicting land status in this area.
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Senator MCCLURE. I have no doubt of that. They keep spilling over
to Idaho and that causes some problems on some of the lands you man-
age in Idaho.
Mr. PETTY. The Birds of Prey area hasn't begun to approach what

the Colorado River is running against.
Senator MCCLURE. And we hope it never does. If it does, it will have

lost its reason to be.
Congressman Burgener, I heard your beeper.
Mr. BURGENER. I'm sorry about that.
Senator MCCLURE. Does that indicate that you have a vote?
Mr. BURGENER. I have 15 minutes.
Senator MCCLURE. Do you want to testify now?
Senator BUMPERS. That's fine.
Mr. BURGENER. Sorry to interrupt you, but it is quite related.
Senator BUMPERS. How come we don't have beepers like that in the

Senate?
Mr. BURGENER. You may be blessed, Mr. Chairman.
Senator BUMPERS. We are just the upper house in name only.

STATEMENT OF HON. CLAIR W. BURGENER, A U.S. REPRESENTA-
TIVE FROM THE STATE OF CALIFORNIA

Mr. BURGENER. Mr. Chairman and members of the committee, I
deeply regret inconveniencing you and these other witnesses, but it is
related.
I represent the people who live in Harvey's Fishing Hole, and Sen-

ators Cranston and Hayakawa have introduced an amendment which
is No. 3078 to this S. 2590, and we request help for these people because
I think they have been grieviously wronged by the U.S. Government,
that is as it should be.
We maintain that if it sets a precedent, that is indeed a precedent that

is long overdue. Public Law 91-505, which I guess we seek to amend,
sets forth very stringent requirements before private litigants to land
title disputes with the United States can assert certain defenses, and
that is as it should be be.
We are not here to protect squatters, Mr. Chairman and Senators, but

homeowners who bought many years ago and paid for and built on the
land and, of course, paid the taxes on it, and there is a long title chain
going clear back to 1914 initially granted by President Wilson.
We maintain that, and you will hear in detail from our witnesses

later who are Mrs. Beverly Trulove and Mr. Wilmer Foster, that the
Government waited years and years and years to assert their claim..
They actually stood by and watched people build, and it is just incredi-
ble what is happening to the people who own land, regardless of
what happened to the river. They own the land. They bought it and
paid for it. The Federal Goverunent stood by and observed them build,
and now I think is even suggesting charging them rent for their own
land retroactively. It indeed, Mr. Chairman, and members, boggles
the mind, and so we deeply appreciate your listening to them.
As I say, Mrs. Trulove and Mr. Foster will appear later and tell

you in detail exactly what is about to happen to them. We hope not,
and my purpose was to indicate my vey strong support, representing
them. I represent Imperial County, San Diego, and part of Riverside



31

County, and I could not help but be impressed by Senator McClure's
observations about what Government can and sometimes does do to
people, that we would never permit in private practice, and I thank
you very much for your time.
Senator BUMPERS. Thank you, Congressman. In deference to your

vote, I am willing to forgo questions.
Senator MCCLURE. I have no questions. I would like to observe,

though, that having worked with Congressman Burgener for many
years I recognize how dedicated and how sincere he is, and just the
fact ;hat you take the time to come over and express yourself as you
have is impressive, at least to me.
Mr. BURGENER. Thank you very much. It is a matter of deep con-

viction. This must be my favorite committee. It is the only one I ever
testify before. It does cover the Interior Department, the Bureau of
Lands, and that appears to be where the problems are.
Thank you very much.
Senator BUMPERS. Thank you, Congressman. Senator McClure,

would you yield for a question to Mr. Petty? A while ago I asked
you about the ownership of the contiguous or adjoining lands, and
you said the United States was the adjoining landowner, but you are
the adjoining landowner only through avulsion, are you not? In
other words, if I can draw you a word picture right quick—is this
not true?
Mr. PETTY. No, sir.
Senator BUMPERS. You own land on the Arizona side, do you not?
Mr. PErry. Yes, sir.
Senator BUMPERS. Not only the California side; do you own the land

that adjoins this land on the California side?
Mr. PETTY. Yes, sir. That is public domain land, as far as I know.
Ms. VANCE. That is Harvey's Fishing Hole.
Senator BUMPERS. I am not talking about Harvey's Fishing Hole.
Ms. VANCE. Because it is, as I understand it, it becomes Federal

land. It was Federal land that avulsed.
Senator BUMPERS. Everybody understands what we are talking

about. The river, some time after 1920, the river moved back, and
it is the land on the opposite side of the river, from Government
lands now that you are claiming, and you are claiming it through
avulsion, and you are claiming, you are saying that avulsion occurred
as a manmade act, rather than a natural event, is that correct?
Mr. Prrry. That is correct, sir, with respect to the lands between

river points 13.17 and 13.19.
Senator BUMPERS. Now was that point argued in the Supreme Court

decision?
Mr. PETIT. No; the Supreme Court decision relates to the other

situation covered by the bill.
Senator BUMPERS. Wait a minute. That was the Harvey's case?
Ms. VANCE. With respect to the lands between river points 13.17

and 13.19, that has not gone to a final decision before the district
court. They are holding that decision.

Senator BUMPERS. My impression is that you are really on sort of
slender ground on the bill itself, on S. 2590. Now Harvey's Fishing
Hole might be in a separate category.
Mr. PETTY. We agree there is a certain distinction, and we try and

make that distinction in this testimony.
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Senator BUMPERS. The very opposite occurred on Harvey's Fish-
ing Hole land?
MS. VANCE. Yes.
Senator BUMPERS. But quite frankly, I don't believe the Govern-

ment is on too good a ground as far as this land is concerned. I will
tell you one thing. I wouldn't lose this case before a jury of 12 people.
Senator MCCLURE. Do you have aerial photographs of this area

or maps of the area that show a progression? I would like to see
some photographs of the land which you claim by avulsion.
Mr. BARRON. I can demonstrate on the map, Senator. The river

was originally over here, and this piece was in Arizona, roughly an
area like that.
When the river was cut, the Casad cut was made. This locked in

titles on that piece of land.
Senator MCCLURE. Was the river cut by the Bureau?
Mr. BARRON. The river was cut with a manmade cut.
Senator MCCLURE. That didn't change the State line, did it?
Mr. BARRON. Later, of course, the State boundary brought this as

a result, this land. This land was public land because it was public
land in Arizona at the time the cut was made. It would still remain
public land, even though it resided in California.
Senator MCCLURE. Was the State boundary adjusted between the

two States as a mutual agreement between the two States?
Mr. BARRON. Yes, sir.
Senator MCCLURE. By what act?
Mr. BARRON. I can't quote the act. It was the 1966 decision of the

Supreme Court.
Senator BUMPERS. It was agreed by both California and Arizona

that would become California land?
Mr. BARRON. The boundary was agreed on that this would be the

boundary between Arizona and California by a compact.
Senator BUMPERS. If that were not BLM land, that land would now

belong to California, would it not?
Mr. BARRON. It Was public land before the cut was made. There-

fore, it still remains public land.
Senator BUMPERS. I understand that, but if that were not public

land, if that were not BLM lands, and that same situation occurred,
the contiguous landowners would own that land if they lived in
California because it is California land?
Mr. BARRON. Under the doctrin of avulsion the person does not

follow the water line. He is locked in on his title. His boundaries do
not change as a result of avulsive acts. He is locked in on that particu-
lar area. I assume that this land was, if there were private owners,
but this land was acquired by the Corps of Engineers or Reclamation,
whoever built this cut. They purchased this piece to put this cut in
here.
Senator MCCLURE. Did they cut through dry land or did they en-

large a high water channel?
Mr. BARRON. Pretty much through dry land, to my memory. There

had been a previous history of the river in that general area, but the
river had fluctuated back over a wide range.
Senator MCCLURE. When did they do that?
Mr. BARRON. My memory escapes me as to the date of the cut. It

was in the 1920's. I could check my dates, though.



Senator MCCLURE. I wonder if we could have for the record either
the legislative or the administrative histories of the discussions
concerning that, the cut and the effect that it would have on the State
boundary and upon landownership? Would that be possible to fur-
nish to the committee?
Mr. PETTY. We can furnish a statement to that effect, yes, sir.'

The boundary was changed, as I recall, through a compact between
the State of California and the State of Arizona. Wasn't that correct?
Mr. BARRON. That is right.
Senator MCCLURE. Was that compact approved by the Federal

Government?
Mr. PETTY. Yes.
Senator MCCLURE. Did that compact say anything about land-

ownership?
Mr. PETTY. I don't recall what is in that compact; sir.
Senator MCCLURE. Would you furnish a copy of that compact

for us as well?
Mr. BARRON. The compact did say that the boundaries would befixed, but, as I recall, I don't think it was binding on either State.

California has since attested to the fact that was not a title boundary,but a political boundary.
Senator MCCLURE. What did the boundary commission do?
Mr. BARRON. They made the fact it is now the boundary and shall

remain where it was fixed by the boundary commission.
Senator MCCLURE. Excuse me. I didn't understand that. I saidwhat did the boundary commission do?
Mr. BARRON. They made a report which was submitted to theSupreme Court. The Supreme Court approved it.
Senator MCCLURE. What did the boundary commission say wasthe effect of the cut upon private landownership?
Mr. BARRON. They don't go into that very deeply. They do notmention the landownership. They merely say that the boundary isfixed as a result of a compact between the States. They do not gointo landownership.
Senator MCCLURE. I thought you had indicated that the compactindicated the boundary commission would fix the landownership ormake a recommendation concerning that.
Mr. BARRON. I said it has been interpreted as it is. Whether it isa political fixing or was it a land title fixing has not been resolved tomy knowledge.
Senator MCCLURE. You will furnish those documents for the record.'What was the character of the land that formerly was in Arizona,now in California as a result of this? Was it low-lying land that wasperiodically flooded, or was it somewhat higher land that hadn't beenflooded for a long while?
Mr. BARRON. There is a tremendous history, sir

' 
ranging—of the

river—actually over better than a mile back and forth in a north-westerly, southeasterly direction, so it was all bottom land, flood plaintype of land.

1 Due to the voluminous nature of the material the document was retained in the com-mittee file.
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Senator MCCLURE. I understand that, but immediately before the
cut was made, what had been the immediate history prior to that time?
Mr. BARRON. There had been a history that was changing constantly.
Senator MCCLURE. I recognize that, but again, just before the cut

was made, what was the character of the land?
Mr. BARRON. I don't know that; sir.
Senator MCCLURE. Do you have any records that would indicate

what the character of the land was immediately before the cut was
made?
Mr. PETTY. I am basing it now upon the three or four times I have

been in that area, but it was low lying area which the river moved
back and forth across, and would have been primarily good for agri-
cultural use because there was very little grazing there.
Senator MCCLURE. But the question is whether or not it was, was it

a sandbar on the bank of the river that was periodically flooded, or
was it high land upon which there was vegetation, high enough so that
vegetation did establish itself and grew upon that land?
Mr. PErry. Vegetation was established in there, but that river moved

tremendous distances back and forth and cut new channels constantly.
In between the river movements, there would be low brush type vege-
tation on it.

Senator MCCLURE. As I recall, it has been a long time since I was
in court on one of these cases, but the court looks to see whether
vegetation had established itself on that land, and you have indicated
that it had.
Mr. PETTY. But the age of the vegetation is primarily a means of

establishing the length of time. This would be all relatively young
vegetation. It was constantly being washed out.
Senator MCCLURE. Constantly? You mean annually?
Mr. PETTY. I couldn't say that, sir. Frequently, but I cannot say

annual.
Senator MCCLURE. If I understand, on the Harvey's Fishing Hole,

that land goes back to a 1914 chain of title?
Mr. PE'rry. The claimants allege they obtained title through a 1914

act, and trace it back to that. As I recall, that is in Arizona. They trace
it back through an Arizona title.
Senator MCCLURE. Which side of the river is it on now, the disputed

land?
Mr. PETTY. California.
Senator MCCLURE. It is on the California side, but they are claim-

ing under Arizona title?
Mr. PETTY. Yes, sir.
Senator MCCLURE. Or the title was originally in Arizona; when

did they first start taking aerial photographs in this area?
Mr. BARRON. I would say probably the earliest would be 1937. That

is about the era of the first aerial photographs.
Senator MCCLURE. Could you provide for us the aerial photographs

that have been taken in this area since—I know that they have been
taken periodically. I would like to take a look at them.
Mr. BARRON. Yes, sir.'
Senator MCCLURE. Thank you. I have no further questions.

1 Retained in committee files.
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Senator BUMPERS. Thank you very much. I'm sorry, Cliff. I didn't

realize you had come in.
Senator HANSEN. Mr. Petty, you have made a good case that the

considerations in the Harvey's Fishing Hole case are very different
from the 1970 act. I wonder myself if the 13.17 to 13.19 tract falls
under the same considerations as the 1970 act.
My question is, can you show us why the case for river points 13.17

to 13.19 is any different than the case of the 1970 act for river points
13.00 and 13.17?
Mr. PETTY. I will have to base a little of this on memory, sir. The sit-

uation is virtually the same between 13.17 and 13.19. Those lands
cover the 1970 act, but the difference is that when the President—as
I recall, it was the President's report, maybe it was the committee
report, recommending the 1970 act, it was on the basis that this would
enable those claimants to go to court and lay all the facts on the table,
get everything out, develop their case, and this was done.

Senator HANSEN. So as far as the river itself is concerned, you are
not asserting that there is aside from that ay difference in these
two situations?
Mr. PETTY. It is my understanding that the land between 13.17 and

13.19 is just like the land that was covered in the 1970 act. That is my
understanding.
Senator HANSEN. You stated that the river from 13.17 to 13.19 is

usable for recreation. I understand that the shore line there has been
covered with concrete riprap. Is that right?
Mr. PErry. Not to my knowledge.
Senator HANSEN. I see somebody nodding their head behind you,

which I suspect may indicate they don't share your view.
Mr. PETTY. It could be covered. That wouldn't stop the recreational

activity.
Senator HANSEN. My question was is it correct that there is con-

crete riprap there, and I thought your response was not to your
knowledge.
Mr. PErry. I really don't know, sir.
Senator HANSEN. Would concrete riprap along the levy, and I sus-

pect that may not be a levy, but—
Mr. PETTY. A river bank.
Senator HANSEN. A river bank—obviously if it is there, and I suspect

it is, the concrete riprap would have been placed there to prevent
further movement of the river.
Mr. PETTY. Yes; to stabilize the bank.
Senator HANSEN. Would that, in your opinion, not diminish the

recreational value of the area?
Mr. PETIT. It might diminish it, but we have recreational activity

going on on banks where we do have this riprap. You can still make
access to the river. You can still use a lot of that land. It does not
restrict the use of the land adjacent to it, for example, for recreational
purposes.
Senator HANSEN. Well, I guess that is a value judgment that you

would make. I happen to be familiar with some of the levies through
Jackson Hole, and we have some big riprap there, and I must say
that it doesn't encourage ready access to and from the river where
there are big boaters. At least I don't see many people doing it.
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Mr. PETTY. I wouldn't want to put my boat down over that riprap.
Senator HANSEN. I think you might have trouble.
Mr. PETTY. I think you can still build boat ramps.
Senator HANSEN. Yes. That is true. I have no further questions,

Mr. Chairman.
Senator LAXALT. I have no questions.
Senator MCCLURE. One question if I could; I was trying to find it,

here and I didn't find it. There was some statement as I recall con-
cerning the fact there were changes of ownership, and the parties
were on those, of the Federal claim. Was that with respect to all of
the tracts or just in Harvey's Fishing Hole?
Ms. VANCE. Just Harvey's Fishing Hole.
Senator MCCLURE. When did this dispute first erupt, after 1960,

about 1960, 1966?
Ms. VANCE. It was about 1960 when they were clearing up tres-

passers along it.
Mr. PETTY. It came to the Secretary of the Interior's attention

back in the late 1950's. Secretary Udall established in 1959 an Office
in Yuma to try to determine how much trespassing was going on
and to see if he couldn't end it or keep it from getting any worse
than it was. That occurred about 1961, and the Office was established
at least by 1961.
Senator MCCLURE. How many of the titles that are in existence

now changed hands since that time?
Mr. PETTY. I couldn't quote the number, but there have been a

good number of them.
Senator MCCLURE. Could you provide it for the record, a listing

of those who claim title based upon an ownership prior to that time?
Excuse me. Let me restate that because it was imprecise. How many
of them have changed ownerships since that time?
Mr. PETTY. Since 1961?
Senator MCCLURE. Yes; since there was a public awareness of the

claims, and I obviously am more concerned about people who were
there for a long while and had no reason to know that the Govern-
ment was claiming, than those that arrived more recently who had
reason to know that the Government was claiming.
Ms. VANCE. The court decree will also mention that, Senator, in

the Harvey's Fishing Hole litigation.
Our records indicate that between February 1961 and the time

trial, the ownership of 86 of 96 tracts changed. Two that have not
changed are for community facilities—a ramp and a water company.
Senator MCCLURE. OK. Thank you.
Mr. PETTY. I think since February of 1961, the deeds have actually

had a provision in there alerting the people that the tract was subject
to claim.
MS. VANCE. And apparently it is paragraph No. 5 of that deed

that states that.
Senator MCCLURE. In every instance?
Ms. VANCE. Apparently so; again, you would have to go to the

land records to deal with that, to make sure that every one of these
claimants, that that was a provision. Many of these people were not
able to get title insurance because of that.
Senator MCCLURE. Since 1961, is that right?
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MS. VANCE. Yes.
[Subsequent to the hearing, the Department of the Interior sub-

mitted the following information for the record:]
The contents of deeds between the Harveys and purchasers from them or

subsequent sellers and purchasers are not available to us. However, it is known
that notice of adverse claims based upon accretion or movements of the Colo-
rado River was provided to all purchasers in subdivision reports. Donald
Harvey testified at the trial that all purchasers received copies of the final
subdivision report.
The date of that final subdivision report was February 20, 1961. Other pre-

vious purchasers also received a similar subdivision report containing the same
provisions, including a notice of adverse claims based upon accretion and move-
ments of the Colorado River.
Enclosed is a copy of a preliminary title report dated April 27, 1960, issued

to Mr. Kindred Harvey. Paragraphs 7 and 8 of this preliminary title report
indicate that the land is subject to the above-mentioned adverse claims.
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70 K. 1-12-..RVRY

ir.cuce.
ARTZONA MIX GUAR./Ina& & 7.1.7Jlli7 COMPANY

74 West Second Street
Yurns, Arizona
PHONE St 3-447.7

Order No: 214297
J.2,Y/11

ESTATE
L.:Ds

Amount S
Praiiurn 100 .00

AS OF April 13,.1960 at 7:30 cOclock A. .X. . the
ARIZONA TITLE GUARANTEE & TRUST COMPANY .has caused to. be examined the title to the
following clescibed property, situate in Yuma County, Arizona, to-wit

The Soueat quarter of the Northwest quarter (SWNVI;t) of
Section Twenty-one (21), Township One (1) North, Range Twenty-
three (23) West, .Gila and Salt River Base and Meridian, Yuma.
County, Arizona, according to the official plat of said land
approved by the Surveyor-General on November 3, 1903.

EXCEPTING THEREFROM all that portion thereof lying outside of
the boundaries of Harvey's Fishing Kole Subdivision as said
Subdivision is shown on the map thereof filed October 3, 1956 .
in Book 3 of Plats, page 192. .

AND ALSO EXCEPTING THEREFROM all that portion thereof lying
outside of the boundaries of Harvey's Fishing Hole Subdivision
as said Subdivision is shown on the "Revised Map as Constructed"
filed February 23, 1960 in Book 4 of Plats, page 26.

Cased upon such exa-,-iation and upon the payment and release of the liens and tho filing for record
oi' instruments and the compliance with the other rec;tolremsn'.. cli as'sot ,:ortb cc Back least (.1
of which must be approved by this Company) and upon payment of all charges and disbursements, the
ARIZONA TITLE GUARANTEE & TRUST COMPANY will issue its regular form of

RE? ORT.
Policy of Title Insurance on the property and In the amount above set forth, (provided nothing c:fecting
the title adversely shall arise subsequent to the date hereof and prior to the issuance of said Policy of
Title Insurance),showing the record title to said property to be vested in

CA=RELL -hnd MARIE L. CANTRELL, as to all that portion of the.
hin described pronerty which lies within the boundaries of Iota

21; 50, 61 and 83,\according to the plat of Harvey's Fishing Hole
- orrecorded in the o' _c of the 9,cuntv Rec.order, Yuma

iu too usual printed conoiiior,s, sti8igtTOr.sPa'r&.Cexct!onsICorilLe'Iliiietliregula, form of
said Policy, and also SUBJECT TO the following specific encumbrances, reservations and exceptions:

1. General and Special County taxes for 1959, a lien due and paya'ele.
(2nd half),- Affectaat portion of the within described property as
is shown as Lot 41 according to the plat of Harvey's Fishing Hole
Subdivision recorded in the office of the County Recorder, Yuma
County; Arizona, in Book 4 of :lots, page 26.

2: General and Special County taxes for 1960, a lien not yet payable.

7. Reservations in The United States of America Patent dated January
30, 1914 and recorded November 3, 1952 in Docket 66, page 293, 'so-

::And there is reserved from the lands hereby granted, a right
• of way thereon for ditches or canals, constructed by the authority
'of The United States."

4. Any charges due the County of Yuma and State of Arizona 'ey roasen
' of the failure to assess that portion of the within described

property shown as Lots "A' and Lot 5, on the plat of Harvey:a

ARIZONf,TIThE GU;.EANTEE&TRUST CO;N:2:-.N7

N-  cs7„,
OVER ;.' 

ames
• 2/60

N,,: a Tide rue,. Set...... n, Poltoe cornernpiotod he Issued wit lin 
thifV 6,,7 :rom data of this lisport the Om,

a. this Report are eutometieelly ea.,. end 75%. of the
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Hole Subdivision, recorded in the office of the County Recorder,
I'uma County, Arizona, in Book 3 of Flats, page 192.)

C•or -: ' :

C. YOPPE and LEOTA E,..-Z22FE, husband and wife, as Joint Tenants,
as to all that portion oD'the 7f.- Ain described property which lies
within the boundaries.of(Lot 26,,‘S.ccording to the plat of Harvey,s
Fishing Hole Subdivisioneaore.ed in the office of the County Recorder,
YUma County, Arizona, in 'Bock L., of Plats, page 26..

HARRY L. TYLER and MARY E. 21LiR,husband and wife, as Joint Tenants,
as to all that portion of 

, 
described property which lies

within thc boundaries of Lot.129-A,;according to the plat of Harvey:
Fishing Hole Subdivision, resid in the officeof the County Recorder,
Yuma County, Arizona, in Book 4 of Flats, page 26.

KINDRED E. HARVEY and IVA 1,1AY HARVEY, husband and wife, as to the
remainder.

INFORKAT I ON

1959 Assecamont Ho.

Heal Property only:

7161 in the amount of ç7.98 - both halves paid

- 6180.00 - Covers Lots f to -13 inclusive.

1959 Assessment No;

Had Property only:

1959 Assessment No:

Roal Property onli

7162 in the amount of - both halves paid

- 00.00 - Covers Lots 19 lu-Id -20

- 7163 in -the amount of 0.10 - both halves paid

- 70.00 - Covers Lots 21 to 25inclusive, 27 and 26

1959 Assessment No:

Real Property only'

1959 Assessment No.

Had Property only

71611:in -the amount of Fl.33 - both halves paid

- 00.00 - Covers Lot 29. -

7165 in theamount of 1.33 - both halves paid

- 00.00 - Covers Lots 30- and- 31

1959 Assessment Ho. 7166 in theamount of - both halves paid

Real Property only - 00.00 - Covers Lot 32

(Continued on Reverse Side)

Eyhs.bi.71-

(.5htet
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Real Property . 0 10.00
improvements 1,170.00
Personal 150.00

•

Total Valuation 01,330.00

1959 Assessment No. 7167 In the amount of $ .88 - both halves paid

Roal Property only $20.00 - Covers Lots 33 and 314.

1959 AnseCsment No. 7168 in he amount of 01.33 - both halves paid

Real Property only • 30.00 - Covers Lot 35

1959 Assessment No. 7169 in the amount of 42.21 - both halves paid

Real Property only 0• 50.00 - Covers Lots 36 .to 40 inclusive

1959 Assessment No. 7170 in the amount of 01.10 - both halves' paid

Real Property only $• 25.00 - Covers Lot 42

1959 Assessment No. 7171 in the amount of 014.63 - both halves paid

Real Property only 0• 330.00 - Covers Lots 14.3 to 75 inclusive

1959 Assessment No. 7172 in th-e amount of 01.77 - both halves paid

Real Property only - 040.00 - Covers SWWW;`, Sec.21, T 1 N, R 23
less River and less Harvey's Fishing Hole Subd. and less tr 70: x
300' in SE corner - Covers more than within described property)

1959 Assessment No. 2775 in the amount of 058.99 - let half paid
2nd half open

1959 Assessment No. 20452 in the amount of 09.03 - both halves paid

Neal Property S 10.00
Znprovements 720.00
Personal. 150.00

Total. Valuation 0880.00

(sheel-
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Lanti Use Cffice
6tar r.dust Hotel
Yuma, Aritcne

Whittier,
April 12,

ere rlannin;t to rurchese nronerty
understand is in Arizone althow7h it is on _
the California side nf the ,clorado it
is in a develowent called "pertsir.an's
.1-7!radise". The nresent c infcrc::s us this
is the onl deedec land on the river. (in this
area) and that we can nbtein c' 1t1 to• it.

nlease us '‘'here and how we• can
check cn the title for this rropertf..

i=lso if you knny, of any cther 7vailable lot where
we cni,:ht build P horne on the river we ,:ould
anpreciate this inforti.ation.

were referred .to .7our office by an accluaintance
in the Lepart,c!ent of .H.sh, 6-ame.

Then you fcr en' information, ,ee are anxiously
awaitihF your rerly.

Official File Copy

Rc'd. APR 17 1964
LCRLUO

AR  

1:.alph W. arookins

602 o/ dllikeri ,ve.
)1nittier, lifcrnir 7.0t02
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May 6, 1964

Mr. Ralph W. Brookins
602 South Milliken Avenue
Whittier, California 90602

Dear Mr. Brookins:

DATE

•.,

We sincerely regret the delay in answering your inquiry concerning
land ownership along the Colorado River. Your letter dated April 12,
1964, was received April 17, 1964, but our workload has made it
impossible to answer sooner.

The area in which you expressed interest is shown on the Bureau of
Land Management survey plats as being in T. 9 S., R. 22 E., S. a, NI.,
California. Status reports furnished this office by the Bureau of Land

- Management show the subject land to be Federally-owned.

In view of these facts, it may be well, before acquiring any property in
this area, to have title research made by a title insurance company.

The Chamber of Commerce of Yuma, Arizona, or Blythe, California,

can supply you with a list of reputable real estate dealers who handle

properties for sale along the Colorado River.

If we may be of any further assistance, please write.

ITS:b ,57:157

Sincerely yours,

Melvin S. Crosby
Acting Administrator
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Senator BUMPERS. We are running way behind on our time. We have
Senator Laxalt's bill left for hearing, so I would excuse you with that.
Our next panel is with Mr. W. S. Gookin, Mr. Robert Stafford, Mr.

Stanley Lagerlof, and Mr. L. A. Schindler. We are at your disposal,
however you choose to proceed. I am going to have to ask you because
of the limitations on time, if you will just summarize whatever you
wish to say, and we will have a few questions.
Mr. LAGERLOF. We will make it as short as we can. My name is

Stanley Lagerlof.
Senator BUMPERS. I think you are going to win. One of the failings

of the Congress is we can never take yes for an answer, and I am
appealing to you that you do.
Mr. LAGERLOF. The parties should rest now. I think we might.
Senator BUMPERS. Are you an attorney?
Mr. LAGERLOF. Yes. I am appearing, however, as a landowner and in

the sense that I am trustee of Eugene Ehlers and am responsible to
protect his farm for his family, and we are trying to prevent the
Government's taking it over.

STATEMENTS OF STANLEY C. LAGERLOF, W. S. GOOKIN, ROBERT
STAFFORD, AND L. A. SCHINDLER

Mr. LAGERLOF. Basically we would like to clear up some confusions
that resulted from the testimony of the representatives from the De-
partment of the Interior. Again, the 13.17 to 13.19 group, Mr. Schindler
and I are the two owners involved, and the land involved is all agri-
cultural in nature.
In spite of the statements or considerations that are talked about in

recreational use, the amount of land that has been claimed by the
Federal Government that borders on the river in negligible. All the
acres are farm land, and it has been that way for 30 years, since Mr.
Ehlers has leveled it, took care of it, drained it and put it into produc-
tive land.
The Government's assumption, and I think it might be helpful, there

is a package before you and it has a foldout which gives this reproduc-
tion of that, and that shows you in 1930 mosaic the area that we are
talking about, and out of that, the Bureau of Land Management
picked-
Mr. STAFFORD. After page 35.
Mr. LAGERLOF. Picked what they consider is the channel of the

Colorado River in 1922, to give you some idea.
Senator McCLuRE. You choose that date because that was the date

of the survey, was it?
Mr. LAGERLOF. No. That was the date, starting at that time, that

the channel cuts were made to try and control the river, and they say
that, the position of the Government is that the channel was located
where we say it was in 1922, that any changes from that point on were
avulsive in nature, and therefore, we continue to own the accredited
portion on the California side due to our ownership of the land on the
Arizona side.
Senator BUMPERS. That is the Government's argument?
Mr. LAGERLOF. That is the Government's argument. That is the basis

of their claim. It is not that this was public land, a flat statement that
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this was public land at the time the cuts were made. This is public land
only on the assumption that the river bend as it moved westward was
a motion by accretion. If you take a look at that area in front of you,
you can pick a channel and pick a year and we can't identify a chan-
nel by year, but that river flooded every spring. It came out of the
Grand Canyon and opened up into this flat valley and just spread
all over the place, as you can see from the areas of deposits for the
various years that were involved.
Senator MCCLURE. Can you point on your exhibit to the lands that

are in question, the areas in question? I could follow you a little
better.
Mr. LAGERLOF. There is another exhibit in the material.
Mr. STAFFORD. The very next map will show you pretty precisely.

It just follows the photograph you are looking at, Senator, and there
is a page and the black spots are identified as the lands in question,
the whole bill of 19-505.
Mr. GOOKIN. Basically this is one of the cuts or one of the areas.

This is another one. This is the so-called Casad cut area. This is the
Hauser cut, the Corner, and this is the Hauser. The Raab is off the
photograph.
Senator BUMPERS. Jet me clarify one point. The Casad cut down

the south of that area photo, how far south is it from the land in
question?
Mr. LAGERLOF. I'm sorry. I'm not sure I understand.
Senator BUMPERS. The Casad cut, he just identified that. Do it again

for us.
Mr. LAGERLOF. The Casad cut is involved in the land in dispute.
Senator BUMPERS. He is pointing to an area down in the south part

of that photo, and the land involved is up the top part of the photo.

Mr. GOOKIN. No, sir. The land involved is here.
Senator BUMPERS. Is that the land we are involved in here? All right.

That is what I had understood. That is what the confusion was, so

the Casad cut was the cut that resulted in this land being where it is?

Mr. LAGERLOF. Let's put it this way. The river motion put the land

in a position. The Casad cut, according to the Government, was suc-

cessful and, therefore, cut off the Casad bend, and at that time left the

properties in the Federal Government on the assumption that the title

to the Government moved westward by accretive action.
The answer is nobody knows. There is no evidence for it, and I can

quote you from a report in the hearings on H.R. 10256, which became

19-505, and this is testimony of Mr. Gunn, the chief engineer of the

Bureau of Land Management. He said, "We have taken the position

that there was little or no movement of the river eastward between

1922 and 1930."
What he is saying is that the area that they have determined is—

well, that is their boundary line of the land that they claim. I am not

saying this very well, but he also said that, well, it is a matter of

relativity. We have no doubt that evidenced where the river was

exactly in 1922, but they used an aerial photograph, and Mr. Gookin

can advise you more clearly as to how they came around to fixing the

boundaries of the area that they do claim, but basically what we are

saying is that the Government's claim is based on certain assumed

facts that there is no evidence on, and to you, Senator McClure, we

35-866 0 - 79 - 4
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say this is the problem that we face. The Government has certain pre-
sumptions in its favor of accretion as against avulsion. It has certain
presumptions in its favor with respect to the correctness of its surveys,
and then it has on top of that the doctrine of sovereign immunity to
defend against anything that you try to defend against them in their
claims, so these are the problems that we face here, is the basic assump-
tion that the Bureau and the Federal Government has that this was
their land, that they came across from Arizona into California, and
that when the cut was made, it was successful and that, therefore, they
retained title to it, even though the only evidence they have is a 1930
aerial.
They have no evidence as to what happened to the river between

the time of the cut and the time of 1930 as to whether it moved back
and forth and how it moved during that period of time and whether
all of the motions of the river might be considered avulsive by the
nature of its flood pattern annually. These are factual determinations
on which we have no evidence. They have no evidence, but they have
the benefit of presumptions.
That is the sum and substance of the position that we occupy here,

and that is why we are asking for your help in seeking relief from these
assertions of the Government.
Now, one other thing, and I think it is so well stated 
Senator McCLuRE. Could I ask one question? Whatever was on the

Arizona side of the river before the cuts was Government land?
Mr. LAGERLOF. That is correct.
Senator 1VIcauRE. Was public domain; the only question is where

was the river before the cuts were made because it was you would
concede, and it would be clear by the record that the public domain
extended to the river wherever the river existed before the cuts?
Mr. STAFFORD. On the Arizona side.
Senator MCCLURE. On the Arizona side.
Senator BUMPERS. You can talk a long time about it, but summing

it up, you admit, all parties admit, that prior to 1922, this was BLM
land. Now we all recognize that the river changed. It was Arizona land
and it was BLM land. It was public domain.
You don't admit that?
Mr. LAGERLOF. Oh, no.
Senator BUMPERS. Prior to 1922?
Mr. LAGERLOF. No; because the only way it is Government land prior

to 1922—that is, the area of the Casad Bend or these other bends—
was on the assumption that the motion of the river westward from its
normal channel was acretive in nature.
Now, the normal channel of the river is against the bluffs on this side

of the river. There are bluffs, and this is the flood plain. It would spill
out here and spread all over the place, but this is the basic channel, and
that is what ultimately it was controlled by, the closure of Hoover
Dam, and this is what is now the boundary line between the two States
so that the Government has to go on the assumption that any motion
of this to the westward where they would then expand their boundary
line of their Arizona property was an accretive motion and not an
avulsive motion.

Senator BUMPERS. I would agree with the Government on that.
Mr. LAGERLOF. When you take a look at this 
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Mr. STAFFORD. Stan, why don't we let the engineer talk about this?
I think he knows better about it, and it might be helpful if you could
ask Mr. Gookin.
Mr. GOOKIN. My name is William S. Gookin. I am a consulting

engineer from Scottsdale, Ariz. I have spent most of my professional
life on the Colorado River. I have appeared before this committee on
numerous occasions. I appeared during all of the hearings on, that
led to the passage of 19-505.
I have a statement before you which is rather lengthy and is pre-

ceded by a six-page statement which is my testimony, but in view of the
shortness of time, I will summarize my testimony.
Senator BUMPERS. That will be made a part of the record.
Mr. GOOKIN. I think the most important thing appears in my testi-

mony, and that is that the Department of Interior's claim is founded
upon three assumptions. Each of these assumptions is, in my profes-
sional judgment, erroneous and I have studied this problem since
1962, this particular problem.
The Department assumes that prior to 1922 the Colorado River

moved only by accretion, and that it moved westward, certain lands.
Senator MCCLURE. Would you yield just a moment so that all of us

can understand what you mean by the term? Accretion is that process
by which the land gradually builds up by the deposit of materials
along the bank of a river?
Mr. GOOKIN. That is correct.
Senator MCCLURE. When you say it moved slowly by accretion, the

channel gradually shifted and the lands on one side built up as it was
eroding away on the other side?
Mr. GOOKIN. That is correct, sir.
Senator MCCLURE. As distinguished from the avulsion, which is a

sudden or quick change in the course of the river?
Mr. GOOKIN. That is correct, sir, and if prior to 1922 there had been

an avulsive movement, and in my opinion there were many, that avul-
sive movement or movements, the first avulsive movement would have
fixed the boundary as of the time of the avulsion, but the Department
assumes no, that the river moved slowly and imperceptibly at all
times prior to 1922 in this area, and that is it moved westward, certain
lands accreted to federally owned lands on the Arizona side of the
river.
The basic nature of the Colorado River rendered this contention

factually and hydrologically unsound. The Colorado River before the
construction of Hoover Dam flooded each and every spring. It, at
times, became several miles wide even, and flowed in many channels
and usually when it receded, the river would be in a different channel
than when the flood started. That was just the very nature of the
animal.
No. 2, the Department assumes that the contested lands were sep-

arated from the Arizona side by the manmade avulsion, hence the
river was diverted through the Casad cut. Now the Casad cut was
made in 1922 and 1923 by the Palo Verde Mutual Water Co. It was
not made by the Federal Government. It was made by very primitive
equipment by today's standards, and we have eyewitness testimony,
contemporaneous engineering reports and photographs.
Senator HANSEN. If I may interrupt there just a moment, in order
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better to understand what you are saying, when you describe the act
that the Corps of Engineers or whoever made the cut 
Mr. GOOKIN. No. It was Palo Verde Mutual Water Co. It was not

the Corps of Engineers. It was not the Federal Government. .
Senator HANSEN. Whoever it was, was that action of avulsion—

a-v-u-l-s-i-o-n ?
Mr. GOOKIN. No. It would have been had the cuts functioned to

serve the purpose for which they were intended, but with the equip-
ment that was available, the Palo Verde Mutual Water Co. could
only dig a cut 40 to 50 feet wide and 6 feet deep in soft, wet river
sandy material. They could only pile the material immediately on
the bank of the cut.
Now, when the next succeeding floods came down, they were in the

neighborhood of 100,000 cubic feet per second or more, and you
couldn't get 100,000 cubic feet per second through a cut 6 feet
deep and 40 to 50 feet wide, so the next flood washed the material
back into the cut. The cuts were sealed.
Now, subsequently the river was diverted or moved to the west,

to the east by tripods and gradually by working with revetments and
so forth trying to move it gradually to the eastward to keep it away
from the levees of what was then the Palo Verde Mutual Water Co.,
and subsequently became the Palo Verde Irrigation District.
Now the Department asserts that the left bank of the Colorado River

as it existed in 1924 
SenatorHANSEN. If I could interrupt, when you speak of the left

bank, you are looking downstream ?
Mr. GOOKIN. I am looking downstream.
Mr. STAFFORD. The Arizona side.
Mr. GooxiN. And so the Department says that the Arizona side of

the Colorado River as it existed in 1924 can be accurately delineated
from an aerial photograph taken in 1930. The science of aerial photog-
raphy does not permit time dating of a channel shown on an aerial
photograph with the single exception of a channel in the river. The
channel of the river is flowing in at the time the photograph was
taken.
Now you have on the tripod an aerial photograph taken in 1930. It

is the earliest known aerial photograph of this particular area taken
looking directly down. We have some aerial photographs that were
taken .from a plane with an ordinary camera, and we have displayed
those in previous hearings, but we have in your packet here testimony
from a Mr. Marvin Gast, who is an expert in photogrammetry, and
he sustains the assertion that you can't time date a channel at the time
other than the channel in which the river is flowing.
Now I think that that probably pretty well summarizes the essence

of my testimony. There has been the question raised as to why these
lands were left out originally. I was present throughout all of the
hearings. There was at the time, there were personality conflicts be-tween some of the landowners in the various areas, and in the final billthere was particular concern by the Federal Government that if theriver point 13.19 were used, it might inadvertently encompass landthat was known as Gossett land owned by Mr. Gossett, and then inlitigation, that case has since been settled, and there is no involvement
with Gossett land.
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However, the landowners in the Casad cut were not represented at
the final hearings, and the northern landowners who were here were
not willing to jeopardize the entire bill which affected them on behalf
of the landowners who were not present and not participating in the
effort.

Senator BUMPERS. Mr. Gookin, we have a vote on right now and we
will return in just a moment. I have told Senator Laxalt that we will,
as soon as we excuse this panel, if it is agreeable to you and Senator
Hansen Jim, he just has one witness, that is Chief McGuire, and I
think he favors it, and we can dispose of hearing on his bill very
shortly after we come back, and then if you have questions for this
panel, you may ask them.
[The prepared statement of Mr. Gookin follows:]

STATEMENT OF WILLIAM S. GOOKIN, CONSULTING ENGINEER, W. S. GOOKIN &
ASSOCIATES, SCOTTSDALE, ARIZ.

Mr. Chairman and members of the subcommittee, my name is William S.
Gookin. I am a consulting engineer, principal of the firm of W. S. Gookin & Asso-
ciates, headquartered in Scottsdale, Arizona. Most of my professional life has
been spent in working with the Colorado River Basin. I have appeared before
this Committee on several occasions on the series of bills which ultimately be-
came Public Law 91-505, and on other matters. I am appearing today in support
of S. 2590 on behalf of Mr. L. A. Schindler and the Estate of Mr. E. 0. Ehlers.

After having analyzed S. 2590, and the history and hydrology of that section
of the Colorado River with which it deals, I have reached certain conclusions
which I have set forth in a prepared statement. I realize that the Committee
does not have time to hear the full text of my statement, and I would, therefore,
like to request permission to submit my statement for the record, and to briefly
summarize it for the benefit of the members of the Committee.

S. 2590 deals with lands in the Palo Verde Irrigation District in Riverside
County, California, adjacent to a short reach of the Colorado River approxi-
mately 1y2 miles in length. It is in effect a southerly extension of Public Law
91-505. The need for this legislation arises from the fact that the Federal Gov-
ernment has laid claim to 345 acres in the Palo Verde Irrigation District, which
have for many years been occupied and farmed by individuals who have always
considered, and still believe that they are the owners of the land in question.
The Department of the Interior's claim is founded upon three assumptions,

which in my professional judgment are erroneous. They are:
(1) The Department assumes that prior to 1922 the Colorado River moved

slowly by accretion, and that as the river moved westward certain lands accreted
to Federally owned land on the Arizona side of the river. The basic nature of
the Colorado River renders this contention factually and hydrologically unsound.
(2) The Department assumes that the contested lands were separated from

the Arizona side by man-made avulsion when the river was diverted through the
Casad Pilot Cut. Eyewitness testimony, contemporaneous engineering reports
and photographs establish that these cuts never functioned as intended.
(3) The Department asserts 'that the left bank of the Colorado River as it

existed in 1924 can be accurately delineated from an aerial photograph taken in
1930. The science of aerial photogrametry does not permit the time dating of
any channel shown in an aerial photograph with the single exception of the
channel the river is flowing in at the time the photograph is taken.
To briefly illustrate why I feel so strongly about the Departmental position,

I would like to call the Committee's attention to Exhibit 1, which is an aerial
photograph taken in 1930. The Department claims to have located the east bank
of the River as it existed seven years prior to the date of the photo. The Depart-
ment does not acknowledge that this photograph clearly shows evidence of numer-
ous avulsive movements of the River.
Exhibit No. 10 is a composite of the United States Geological Survey Quad-

rangle Sheets in the 1970's with two acetate overlays. The first acetate overlay
depicts in crosshatching those lands south of the Ehrenberg Bridge and above
River Point 13.19, to which the Government has laid claim by virtue of the same
alleged circumstances to which claim is made to the lands which would be
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affected by S. 2590. The lands shown in black are those lands which lie within
limits defined in Public Law 91-505. The lands shown in red are those which
would be encompassed by S. 2590.
The second overlay depicts the property of Mr. Schindler and the Estate of

Mr. Ehlers, and the relationship of those properties to the area encompassed by
S. 2590.

Unfortunately, the Department waited more than 40 years after the alleged
events occurred to claim these lands for the Federal Government. The matter
has not yet been resolved, and now 55 years have elapsed since the alleged events
transpired.
The difficulty of proving events that have transpired more than 50 years ago is

manifest. The Statutes of Limitation prohibit the imposition of this task upon
private parties in litigation which does not involve the Sovereign. However,
when an individual must litigate against the unlimited financial resources of
the Federal Government, the Government by virtue of the Doctrine of Sovereign
Immunity can claim immunity from all pleadings of equity, including statutes
of limitation, laches, equitable estoppel and adverse possession. The land owners
feel that in this instances instead of using this doctrine as a shield, the Govern-
ment is using it as a sword to deprive the landowners of vested rights in property.
S. 2590 has been amended to conform to Public Law 91-505, which covers the

area immediately to the north of the Casad Pilot Cut. S. 2590 would not grant
the lands in question to the claimants, it would merely permit them to plead
their equity if, and only if, they have met the six requirements which are pro-
vided as preconditions before they can benefit from the relief provided. These
conditions require the landowners to demonstrate:
(1) That the claim of the United States is based on accretion or avulsion.
(2) The land that is claimed is not necessary to provide riparian frontage to

contiguous lands owned by the United States.
(3) The facts upon which the United States bases its claim occurred more than

40 years ago.
(4) The landowner has paid real property taxes on the same basis as other

owners of comparable fee lands.
(5) That the landowners demonstrate chain of title deriving from the state, or

federal government, or political agency or subdivision of those governing.
(6) That a reasonable prudent man would have believed that when he acquired

title to the lands in question, he had acquired title free of the likelihood of any
claim by the United States Government, any state, or any private person.
In combination these six tests will insure that only those claimants with re-

quired equities will benefit from the bill.

INTRODUCTION

I am licensed to practice in ten southwestern states as a civil engineer. I am
the principal of a firm of consulting engineers headquartered in Scottsdale,
Arizona. My professional experience includes employment by (1) The United
States Geological Survey, measuring stream flows in Arizona; (2) The United
States Bureau of Reclamation for thirteen and one half years planning for de-
velopment of water resources, primarily those of the Lower Colorado River Basin;
(3) The State of Arizona as Chief Engineer in the Arizona v. California Supreme
Court litigation over the rights to use the Colorado River water; (4) The Arizona
Boundary Commission as Chief Engineer for the State of Arizona in determining
the Arizona-California State Boundary; and (5) The State of Arizona as State
Water Engineer throughout the efforts to secure Congressional authorization of
the Lower Colorado River Basin Project. I was intimately involved in the activ-
ities surrounding the passage of P. L. 91-505 which S. 2590 seeks to amend.
I represent Mr. L. A. Schindler and the estate of Mr. E. 0. Ehlers from the Palo

Verde Irrigation District. For several decades these individuals and their pred-
ecessors in interest have owned and farmed certain District lands. The lands
in question are located in Section 24, T. 8 S., R. 22 E., San Bernardino Meridian,
and Section 19, T. 8 S, R. 23 E. San Bernardino Meridian.
Taxes and assessments on these lands have been paid regularly to the Palo

Verde Irrigation District and to Riverside County, California. These farmers
have made valuable improvements on this land; have used these lands as security
for Government loans and met all of the obligations and exercised all the preroga-
tives of rightful owners which they sincerely believed and still believe themselves
to be.

•••
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In 1962, the Department of the Interior claimed 845 acres of the Schindler
and Ehlers land without explanation as to the basis of that claim.
The landowners had no idea upon what grounds their lands were claimed. As

directed by the Department of the Interior, they went to the Lower Colorado
River Land Use Office in Yuma, Arizona. They were told that the Lower Colorado
Land Use Office did not know why the Department of the Interior claimed the
land. These employees only knew that a claim was being asserted by the Depart-
ment and suggested that the landowners renounce their ownership and sign a
lease. It was only after extensive inquiry that the landowners found the Depart-
ment of the Interior based its claim on three premises, each essential to the claim:
(1) Prior to 1922, the Colorado River moved by accretion and never avulsed.
(2) In 1922 and 1923, a pilot cut known as the Casad Cut caused the river to

move to the east by avulsion, thereby fixing the western boundary of Government
owned land at the east bank of the Colorado River as it existed at the time the
cut was made.
(3) The east bank of the Colorado River as it existed at the time the cut was

made can be located from an aerial photograph taken in 1930.

TYPES OF RIVER CHANNEL MOVEMENT

Before discussing the validity of the claim, it is desirable to examine the
mechanics and effects of channel changes. There are three fundamental types
of river channel movement. The most common type of river channel movement is
accretive movement. Curtis M. Brown, H. Frederick Landgraf and Francois D.
Uzes define accretion in Boundary Control and Legal Principles as an:
"Increase by external addition; enlargement; the act of growing to a thing.

Where, from natural causes, land forms by imperceptible degrees upon the bank
of a river, stream, lake, or tidewater, either by accumulation of material or
recession of water, the process is called accretion and the end result is called
accretions. The process of land formation is also called alluvion and the land
Itself is called alluvium." (P. 344).
In layman's terms, an accretive movement is often defined as one that occurs

so slowly that a person standing on the river bank would be unlikely to observe
It. This usually comes in the form of a river gradually eroding materials away
from one bank and slowing depositing this material on a downstream river bed or
junction where a change in the velocity of the flow occurs.
The second type of river movement is avulsive. Brown, et al, provide the fol-

lowing definition:
"The sudden and perceptible separation of land by violent action of water. A

stream suddenly adopting a new channel and dividing a parcel into two parcels.
Title usually follows the old channel; however, the statute of limitations may
specify how soon a person must claim the portion cut off. In California it is one
year after the necessity to act." (P. 345).
The third type of river movements are those caused by the activities of man.

These movements can be treated either avulsive or accretive depending upon the
circumstances.
The significance of determining the type of river movement is that the manner

in which a river changes its course affects the ownership of the river bed of the
stream and riparian lands on both banks.

Generally speaking, if a river moves by accretive movements, then the owner-
ship changes as the river moves. However, if the river moves by avulsive move-
ments, then title usually resides in the old river bed rather than the new location.
In the case of interference by man, the case becomes somewhat more complex.

However, generally it is held that the perpetrator of the river change may not
benefit from the change which he causes, however, other landowners may do so.
This is an oversimplification and there are many additional doctrines which apply
to specific cases.
One fundamental principle must be remembered in determining if a river move-

ment is accretive or avulsive, either man-made or natural. That principle is shown
in the text entitled, "The Legal Elements of Boundaries and Adjacent Properties,"
by Ray Hamilton Skelton, when he says:
"The presumption is always in favor of accretions as against avulsion." (P. 343)
"The Manual of Surveying Instructions," dated 1973, published by the U.S.

Department of the Interior, Bureau of Reclamation, Section 7-73, on page 172,
substantiates as follows:



02

"An avulsive change cannot be assumed to have occurred without positive evi-
dence. When no such showing can be made, it must be presumed that the changes
have been caused by gradual erosion and accretion."

GOVERNMENT ASSUMPTIONS

1. Did the river ever avulse prior to 192?
The presumption that all movements of the River were accretive prior to 1922

is not consistent with the basic nature of the River in the Palo Verde Valley.
In 1965, three years after the land under discussion was claimed by the Depart-
ment of the Interior, the Bureau of Reclamation of the Department of the Interior
issued a report entitled "Draft Report, Comprehensive Plan, Colorado River Chan-
nelization, Parker Division." On page 7 the Bureau of Reclamation discussed the
basic nature of the Colorado River as follows:
"History of river channel chainges: Prior to the construction of storage dams on

the Colorado River, the regimen of the lower river from the present site of Hoover
Dam to the Gulf of California was typical of a river carrying a heavy sediment
load over an alluvial bed. In the first 300 miles, the lower Colorado River flows
through many miles of comparatively narrow canyons which restrict the move-
ment of the river. However, the canyons are interrupted by several large valleys
including the Mohave, Parker, Palo Verde, and Cibola Valleys, and within these
valleys the river was free to follow its natural pattern. The river moved back and
forth across the valley bottoms, usually slowly by accretion, but at other times
abruptly by avulsions. The numerous sloughs and traces of old channels, still
visible all across the valley bottoms, are the traces of channel changes that have
occurred in comparatively recent times."
In 1967, five years after the Department of the Interior claimed this land in

question, the Bureau of Reclamation issued their "Report on Comprehensive
Plan, Colorado River Channelization, Parker Division." On page 5 of that Report
the Colorado River is described as follows:
"History of river channel changes: Prior to the construction of storage dams

on the Colorado River, the regimen of the lower river from the present site of
Hoover Dam to the Gulf of California was typical of a river carrying a heavy
sediment load over an alluvial bed. The river shifted back and forth across the
valley usually slowly by accretion but at other times abruptly by avulsions. The
numerous sloughs and traces of old channels still visible across the valleys, are
the traces of channel changes that have occurred in comparatively recent times."
The extent of these "sloughs and traces of old channels" can be seen on

Exhibit 1 which is an aerial photo mosaic photographed by the Fairchild Aerial
Survey Company in 1930. A portion of this mosaic is attached to this statement.
This mosaic is a copy of the photograph the Government used as a basis for its
claim.
The lands in question are located in a valley bordered both to the east and

west by mesas and, during the course of geological time, the meanderings of the
river have extended from mesa to mesa. Prior to and for decades after the
coming of the settlers, the river meandered at will and changed its course fre-
quently. The spring runoff of the Upper Colorado River Basin flooded portions
of the Palo Verde Valley every year. Usually, when these floods receded, the river
occupied a new channel or channels.
In 1903, the U.S. Reclamation Services submitted its First Annual Report

which was printed as House Document No. 79, 57th Congress, 2nd Session. In
describing the Colorado River, this Report contains the following statement:
"Lieut. E. Bergland, who examined the Lower Colorado River in 1876, states

that during stages of high water the river changes its channel to a considerable
extent . . ."
In the Annual Report of the Chief of Engineers, U.S. Army, Lt. A. H. Payson,

in describing the obstacles to navigation of the Colorado River, states:
"Previous knowledge of the channel is of no avail, and the pilot judges the

course of the river at each moment on the appearance of the water surface, shape
of the bars, direction of the drift, and other slight indications significant alone
to his experienced eyes."
On July 15, 1902, Mr. David D. Caldwell, Law Clerk, Department of Justice,

wrote to the Attorney General of the United States and stated, with reference
to the Colorado River,
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d. • one of the peculiarities of the Colorado River, . . . (is) its shifting
channel."
In 1913, Mr. Clarence C. Clarke, Chief Engineer of the Palo Verde Mutual

Water Company, wrote an article which was published in the Transactions of
the American Society of Civil Engineers in which he stated:
"The Lower Colorado has no fixed channel because of the character of the

soil which is a deposit of silt, readily eroded. The current swings back and
forth, cutting the banks and changing the meander line, and an apparently
Insignificant obstruction sometimes causes shifting of the channel for miles. A
sudden shift of the channel from one bank to the other may leave a canal intake
dry and put an irrigation system out of business. It may cut across a tongue of
land, changing a wide bend into a tangent and forming a new bend lower down."
The very nature of the Colorado River prior to its control by Hoover Dam was

that of a stream prone to evulsive movement. Despite this, the Department took
the position that there is a legal theory that all river movements must be assumed
accretive unless proven to be avulsive. The Department, therefore, contended
that unless the landowners document specific avulsions proving exactly when
they occurred and exactly where the river was before the evulsion and where
It was after the avulsion. any claim of avulsion must be summarily rejected.
It is obviously difficult if not impossible to provide such documentation for

events which took place more than fifty-five years ago. Unfortunately, no one
was particularly interested in the exact location of the low water channels of the
river following each flood, largely because the local people were well aware
that regardless of where the river banks were at any given moment, these banks
were subject to radical change within a mattter of days or even hours. As a
consequence, no effort was made to keep a chronolo&ical history of the river's
migrations prior to the closure of Hoover Dam. True, some surveys of varying
degrees of accuracy were made for various purposes. Naturally, the accuracy of
these surveys in large part depended upon the purpose the survey was designed
to serve. A graphic depiction of the meanderings of the centerline of the river
as revealed by various surveys from 1858 to 1930 is presented as Exhibit 2 to
illustrate the magnitude of the changes and the land now claimed by the
Government.
It is significant that in the area of the Government's claim to the Schindler

and Ehlers property, the surveys group on the east side and tend to group on

the west side of the claimed area. There is no record of any channel bisecting
the Government's claim. This lends strong support to the theory that the River

avulsed around the property rather than accreting across it.

2. Did the Cased Cut cause an avulsive change?

In the spring of 1922, a very serious flood occurred which inundated 60,000
acres of land and destroyed the crops and homes. In May 1922, the Chief of Engi-

neers of the War Department assigned a Colonel Deakyne and Major Ardery to
make an on-the-spot inspection to determine the damages caused by this flood

and to recommend relief measures. Colonel Deakyne and Major Ardery reported
In a telegram dated May 27, 1922, which is attached hereto and designated as
Exhibit 3. In their report, they suggested that certain pilot cuts be dug in an
effort to channelize the river.
Previously, the farmers and landowners along the banks of the Colorado River

had tried to control the river by means of levees. Unfortunately, they had neither
the financial ability nor the construction equipment needed to build and maintain

adequate levees.
Following the flood of 1922, the Palo Verde Mutual Water Company hired a

consulting engineering firm by the name of Perry and Finkle to design works to
provide flood protection and gravity distribution of irrigation water. Under date
of September 5, 1922, Perry and Finkle submitted a report in which they recom-

mended, among other things, construction of pilot cuts at the Raab, Hauser,
Comer, and Casad bends in the Colorado River. A copy of that report is attached
hereto as Exhibit 4. These pilot cuts augmented by certain improvements of the
levee system, were designed, in theory, to accomplish the same purpose as Colonel

Deakyne outlined in his plan.
During the period 1922 through 1925, a contracting firm headed by one Mr.

Thompson completed these pilots cuts.
These pilot cuts were from 40 to 50 feet in width and from 6 to 10 feet in depth.

They were never intended to carry more than a few hundred second feet of water.
The theory was that these pilot cuts would erode, scour out, and deepen, thus
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diverting the river and forming a channel where the pilot cuts had been initiated.
Due to the limitation of the equipment available, the spoil dirt excavated from
the pilot cuts was placed too close to the edge. As a result, the material caved down
into the pilot cuts, choked them and prevented the anticipated scouring action
which had been counted upon the enlarge the pilot cuts. Valiant attempts on the
part of the local forces to keep these pilot cuts functioning resulted in failure.
Mr. Louis G. Costner, of Blythe, California, who arrived in Palo Verde

Valley in the latter part of 1916, and who worked on the river during the period
In which the pilot cuts were made, testified on numerous occasions, before
various Committees of Congress, and other bodies, on the efficacy of the pilot
cuts under discussion. One example of the testimony which he gave is contained
on Page 89 of the printed hearings before the Subcommittee on Public Lands
of the Committee on Interior and Insular Affairs—House of Representatives—
Ninetieth Congress, Second Session on H.R. 10256, held on May 2 and 3, 1968.
On that page there appears the following quotation from Mr. Castner's statement:
"We tried everything to control it. Several cuts were made to try to reroute

the flow of the river but they never did the job. The cuts were usually made
through sand bars which were left above the river level in a location that
the river moved from. We were trying to put the river back into old channels.
The cuts soon filled and we could not keep them open enough to carry more
than a small percentage of the total river."
Mr. Castner presented similar testimony before the Public Land Law Re-

view Committee on February 17, 1967, at Palm Springs, California, and before
the Subcommittee on Public Lands of the Committee on Interior and Insular
Affairs on S-3104, the House of Representatives on July 18, 1966, among others.
Mr. Castner's statements are corroborated by an affidavit by Mr. J. E. Mar-

low, dated October 21, 1965, who also worked on the pilot cuts, and this state-
ment was incorporated in the record of the hearings before the Committee on
Interior and Insular Affairs of the Subcommittee on Public Lands of the House
of Representatives, H.R. 13955, H.R. 14334 and H.R. 14339, dated July 18, 1966.
In that affidavit, Mr. Marlow states:
"From my own personal knowledge I know that numerous attempts have

been made to dig cuts to move the river away from the levees on the California
side of the River. I am personally familiar with the areas that are locally
known as the Raab Cut Area, the Hauser Cut Area, the Comer Cout Area, the
Casad Cut Area and the Beaver Bend Cut Area. Although some cuts were dug in
those areas, none of these cuts were ever successful. We did not have the type of
equipment then that the Bureau of Reclamation has now and as a result the
cuts were too small and silted up so that the river never flowed through these
except for very small flows."
Mr. Marlow's affidavit is attached as Exhibit 5.

3. Can the 1922 location of the river be established?
On September 15, 1960, the Bureau of Land Management issued instructionsto a 'survey team ordering examination, resurveys and extensions of surveys forcertain lands along the Arizona side of the Colorado River. This survey teamlearned that three pilot cuts had been attempted in the reach of the river southof the Ehrenburg Bridge during the "1919 to 1924" period. They reported on Jan-uary 13, 1981, that at the time of the aforementioned cuts, no apparent surveyswere made by the irrigation district, or state or federal governments. They fur-ther reported that they were unable to find any evidence of the location of theriver at the time the pilot cuts were made and sought instructions as to how tolocate the left bank of the river as it existed some 40 years prior to the survey.Under date of January 17, 1961, the surveyors were instructed, "In the ab-sence of other tangible or record evidence, the meanders of the left bank of theColorado River, . . . as originally surveyed by Kimmel in 1917, will be consid-ered and held as the best available evidence of that left bank . . ."
No mention was made of the Raab pilot cut in these instructions. Had it beenmentioned, the fallacy of the instructions would have been emphasized sincethe 1917 line lay far to the east of the Raab pilot cut, which was dug in an effortto induce the river to move eastward. Exhibit 6, attached, depicts the east bankof the Colorado River as it existed in 1917.
Surveys continued under these instructions and at least one Bureau of LandManagement plat made under these instructions was approved and adopted.On October 27, 1961, a new set of supplemental special instructions was issued.The significant portion of these instructions reads:
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"Following further study and review of available historical mapping, together
with aerial photography of the general vicinity ( Fairchild Aerial surveys-1930),
It now has been concluded that the portion of the left bank of the several cut-off
bends, as they existed at the time of the named channel cuts, can be determined
therefrom in a more true and representative manner than the adoption of the
1917 recorded meanders, as the best available evidence of the river's position, as
directed by the supplemental special instructions of January 17, 1961. In this
regard these instructions supersede those supplemental instructions."

It should be noted that these instructions do not contend that the left bank of
the river can be accurately determined from the 1930 photograph. They merely
say that the left bank can be determined from the 1930 photograph" . . . in a
more true and representative manner than the adoption of the 1917 recorded
meanders . . ."
The river channel as surveyed in 1917 and adopted pursuant to the instructions

of January 17, 1961, was materially different from that which was selected by
the Bureau of Land Management Survey team from the 1930 aerial photograph.
In some instances, the difference resulting from this change in instructions was
in excess of two miles. Accordingly, the earlier surveys were cancelled and new
surveys completed under the October 27, 1961, instructions.
The arbitrary adoption of the location of the river as it existed in 1924

from a photograph taken in 1930 is, to say the least, capricious. I have brought
a print of that photograph so you may see the numerous channels, both active
and inactive, that appear in that photograph. This print has been designated as
Exhibit 1. I am convinced that of the many channels shown on the 1930 photo-
graph, the only channel that can be time dated is the one in which the river
is flowing at the time the photograph was taken.
I sought the opinion of Mr. Marvin Gast, a disinterested expert eminently

qualified in the field of photointerpretation. I had never met Mr. Gast before and
he had no acquaintance or connection with any of the principals in this case and
no prior knowledge of the problem. Since Mr. Gast was employed by the Fed-
eral Government, he received no compensation of any sort for the extensive serv-
ices he rendered us.

Attached hereto as Exhibits 7 and 8 respectively are a brief summary of Mr.
Gast's qualifications and his professional opinion. Mr. Gast states in part:
"In my professional opinion, it is not practicable to determine reliably from

the 1930 photography the channels through which the river was flowing at any
specific time prior to the date the photographs were taken."
The capriciousness of using the 1930 photographs for locating the river bank as

it existed at the time the cuts were made was borne out in the Hearings Before
the Subcommittee on Public Land of the Committee on Interior and Insular
Affairs of the House of Representatives on May 3, 1968. At that time, Mr.
Clark Gumm, Chief Casdastral Engineer, Bureau of Land Management Depart-
ment of the Interior, testified in opposition to H.R. 10256. This was a bill intro-
duced into the 90th Congress to accomplish the same objectives as the bill now
before the Subcommittee.
As reported on page 43 of the printed transcript of that hearing, the following

conversation took place between Mr. Gumm and the Honorable John V. Tunney,
Congressman from California:
"Mr. Gumm. Well, it is a matter of relativity. We have no definite evidence

where the river was exactly in 1923.
"Mr. TUNNEY. Well, if the cuts worked, the river had to move eastward.
"Mr. Gumm. Well, as I say, we had no direct evidence that where the actual

banks of the river were in 1923. As a matter of experience, we think there was lit-
tle or no accretion here, because as soon as the channel started to function, the
new channel, this would relieve the main bed of the river from the action of the
river, or much Of action of the river."
The full text of the pertinent portions of the transcript from which the fore-

going quotation is excerpted is attached as attached as Exhibit 9.
Exhaustive research has been conducted in an effort to determine the facts and

sequence of events regarding the movement of the river during the period in
question. In the course of this research, every available map, photograph, engi-
neering report, and other exhibit we have been able to locate has been examined
and thoroughly evaluated. With one exception, we have found no evidence of
documentation which supports the Bureau's contention that the three aforemen-
tioned pilot cuts resulted in avulsive movement of the Colorado River. That ex-
ception is a statement which appears in the First Annual Report of the Palo
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Verde Irrigation District dated October 1926. This Report was written more than
two years after the event, by author or authors unknown with motives concern-ing which we can only speculate upon and based upon evidence we can only guess
at. On the other hand, the preponderance of evidence, including photographs takenin 1927, points to the fact that the pilot cuts never worked and that the rivermoved eastward in an accretive manner and now occupies a channel which stilllies west of the pilot cuts.

Although S. 2590 does not deal with the Raab Out, I believe it is relevant tonote that in 1958, in order to get a permit to subdivide a parcel of land in thearea now claimed by the Government west of the alleged Raab Cut, the Stateof California required a letter from the United States Government stating thatthe Government did not have any legal interest in the land. The Department of
the Interior, Bureau of Reclamation, in a letter dated November 6, 1958,written to the Planning Director, County of Riverside, Riverside, California,stated: "There are no lands in that vicinity that belong to the United States."A copy of that letter is appended as Exhibit 12.
The Government has elected to abrogate this comment on the Raab Cut areaand "that vicinity" on the grounds that the United States Government is notresponsible for commitments made by its employees.

4. Summary
The factual uncertainties were also emphasized by the Arizona-CaliforniaBoundary Commissions appointed by the State Legislatures to determine theboundary line between the two States.
After extensive investigation by numerous experts, the Boundary Commis-sions issued a Joint Summary Report dated December 29, 1954, which stated:
". . . exhaustive studies have been made in an attempt to retrace the historyof the meanderings of the stream since 1850, and to determine the causes there-for and the resultant effects on the location of the boundary."
"All known available maps have been assembled, as well as several that wereuncovered, the existence of which was not of record. Historical research has

been extensive. Examinations have been made of meteorological and hydrographicrecords. These data have not developed to be sufficiently comprehensive or
accurate to make determination of the evulsive nature of the changes in the
location of the channel except for a comparatively few cases. It does not appear
to be clearly demonstrable to what extent these (man-made) changes in regi-
ment of the river are reflected into specific meanderings."
On page 59 of the same report it states:
"For the above reasons the joint Commissions agreed not to define a boundary

on the theory of retracement."
Recognizing the impossibility of establishment by retracement, the two Com-

missions elected to pick the centerline of the river as it existed in 1962 in that
portion of the Palo Verde Valley with which we are concerned.

LEGISLATIVE HISTORY OF PUBLIC LAW 91-505

When the landowners opposite the Raab, Hauser, Comer, and Casad Pilot
Cuts first became aware of the government claims, they agreed that these claims
were so inequitable a defense should be organized. Initially, efforts were made
a sharing of the costs of that defense.
Largely because of personality conflicts, the efforts at unification faltered

and throughout the effort the landowners opposite the Casad Cut were alternately
included and excluded and proposed remedial legislation. It ultimately developedthat the landowners opposite the Raab, Hauser, Comer and Casad Pilot Cuts were
unable to reach a mutually acceptable cost sharing arrangement. Therefore, while
the northern landowners were not opposed to relief for the Ehlers and Schindlers,
they were not disposed to jeopardize their own interests on behalf of Ehlers and
Schindler.

After numerous consultations with Interior Officials and at their suggestions,
the landowners sought legislative relief. Senator Hayden, joined by Senators
Kuchel, Fannin, and Murphy, introduced Senate Bill S. 3104. Congressmen
Tunney and Udall introduced identical bills bearing numbers H.R. 13955 and
14339. As introduced, these bills would have afforded relief to the Ehlers andSchindlers.
Both Houses passed H.R. 13955 as amended, and as amended the bill would

have provided relief to Ehlers and Schindler.
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On November 14, 1966, the President vetoed the bill. The President had been
incorrectly advised that the landowners were in the same status as the so-
called "squatters," of which there are in fact a large number in other areas
along the river. The hearings clearly established that the landowners are in a
category apart from the "one thousand other occupants". Congressional passage
of the bill attests to the conviction of those who heard the testimony.
There followed numerous meetings of the Congressional Representatives with

the landowners. All were bewildered by the veto and the misrepresentations
made to the President.
On May 16, 1967, Mr. Hayden, for himself, Mr. Fannin, Mr. Kuchel and Mr.

Murphy, introduced S. 1790. This bill was designed to provide that in the de-
fense of the lawsuit brought by the United States, the landowners would be
authorized to use legal equitable defense which would be available against a
private party.
On May 23, 1967, Mr. Tunney, for himself, Mr. Lipscomb, Mr. Rhodes and Mr.

Steiger, introduced H.R. 10256 which was identical to S. 1790. As introduced the
bills provided relief for the Ehlers and Schindlers.
This bill was designed to meet the objections of the President in his Veto

Message to the preceding Congress, in that it would have permitted the land-
owners to build the record which the President had stated should be built but
which in the absence of enabling legislation could not be presented to the Court.
In addition the bill was amended to eliminate the Imperial County area and

in the process eliminated the coverage of the Ehler property and a portion, but
not all, of the Schindler property.
On October 25, 1968, the President vetoed H.R. 10256. The reason for the veto

was that the bill would establish an undesirable precedent. He grouped the
landowners covered by H.R. 10256 with "* * * many hundreds of trespassers on
public lands along the Colorado River * * *" and expressed apprehension that
differential treatment would be inequitable. The President reiterated his sug-
gestion that the Congress defer action until "a complete record has been assem-
bled" but failed to recognize the "complete record" could not be assembled by
the Court in the absence of legislation of the general type passed by the Con-
gress and which his Veto Message negated.
During the 91st Congress, identical bills, S. 3292, cosponsored by Senators

Cranston, Fannin, Goldwater and Murphy, and H.R. 15405, cosponsored by
Representatives Lipscomb, Rhodes, Steiger, Tunney and Udall were introduced.
These bills were similar in principle to H.R. 10256 in that they would permit the
parties to the dispute to proceed with litigation in court with the provision that
the private parties be permitted to plead their equities. However, the new bills
provided six rigorous tests which must be met before the landowners could
avail themselves of the relief provided by the bills. As introduced these bills
had no real limitations and would have provided relief for Ehlers and Schindlers.
The Senate passed the bill and the House Committee on Interior and Insular

Affairs, without additional hearings, considered H.R. 15405 in executive session.
Following the recommendation of the Department of Justice, the Office of

Management, and the Department of the Interior, the Committee again amended
the legislation to only go from 13.0 to 13.17.
The Department of Interior particularly wanted to exclude certain property

then involved in litigation known as the "Gossett Case", then pending in the
United States District Court, Federal District of California as Case No. 64-
1758-1IW. The Gossett property was located in Section 35, Township 8 South,
Range 22 East, San Bernardino Meridian. Had the Department of Interior moved
the boundaries of the bill to river point 13.19 some of the lands involved in the
Gossett Case might have been covered by the bill.
The Gossett Case fell in a different category than that of the Ehlers' and

Schindlers'. Since the passage of P.L. 91-505, the Gossett Case has been resolved
and the problem raised by the Gossett Case is removed.
The Department of the Interior recommended that H.R. 15405 be limited to

that land situated in Riverside County between River Points 13.00 and 13.17.
The southern limit of River Point 13.17 was well to the south of the Comer
Pilot Cut and imposed no jeopardy to the landowners who had united in the
formation of an Association to protect their rights. Neither the Ehlers nor the
Schindlers were members of that Association at the time and neither were rep-
resented at the hearings. The members of the Association were willing to con-
cede to the limits suggested by the Department of Interior's letter of July 28,
1970 to Chairman Aspinall.
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Limiting the applicability of the Bill to River Point 13.17 the effect of ex-
cluding the entirety of the Ehlers' property and a narrow strip on the south-
ern edge of the Schindler property, H.R. 15405 as amended was passed and
signed into law on October 23, 1970 as Public Law 91-505.

NATURE OF THE LEGISLATION

The legislation before you would provide an extension of P.L. 91-505 to
encompass the areas shown on Exhibit 10. The nature of this legislation would
be to allow Mr. Schindler and Mr. Ehlers' Estate to plead their equities before
the Court if they can meet six stringent requirements. These requirements are:

1. The claim against the landowners must be predicated on the basis of
accretion or avulsion.

2. The United States must be seeking to acquire land that is not necessary to
provide riparian frontage to other contiguous lands owned by the United States.
3. The claim for accretion or avulsion must be based on events that occurred

more than 40 years prior to the effective date of the act.
4. The defendant must have paid property taxes on the disputed lands.
5. The defendant must show a Chain of Title dated back to an original grant

from either a state or federal government, or political subdivision thereof.
6. A reasonable prudent man would have believed that when he acquired

title to the property there was no likelihood of any claim by any other party.
The effect of these restrictions combined with the geographic limitations is

to limit the applicability of legislation only to those people who are in Riverside
County south of the Ehrenberg Bridge within three miles of the Colorado River,
who are facing a claim from the United States based upon accretions and
avulsions that occurred a long time past and that this legislation would only
aid those people who acquired title in good faith and over an extended periodof time have operated and maintained their property in the belief that it was
their own.
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[Telegram]

BLYTHE, CALIF., May 27, 1922.
Re Exhibit No. 3.
CHIEF OF ENGINEERS,
Washington, D.C.:
After personal inspection of flood conditions in Palo Verde Valley resulting

from break in levee at Hauser Bend on May twelfth, we find that break has
widened to thirteen hundred feet and carries most of river discharge which
passes through lower third of valley and returns to river at south end. Total
area of valley 90,000 acres, of which 35,000 are under cultivation. Population of
valley 5,000. 30,000 acres inundated, of which 10,000 are cultivated and include
towns of Palo Verde, Rannels and Ripley. Depth inundated towns about four feet.
No loss of life. Refugees being sent away or adequately cared for by local inter-
ests and Red Cross.
Damage consists of loss of crops scouring channels obliterating and filling

ditches loss of small percentage of livestock damage to farming implements
buildings stacked hay roads bridges probably aggregative $1,000,000.
Levee crest at break was 9 feet above water surface and river has fallen one

foot since but now again rising. Reliable information indicates river will continue
rising till about June fifteenth reaching flood height probbaly 5 feet above
present water surface and flood discharge of 175,000 second feet as compared with
57,000 obtaining May twelfth.

Situation calls for three items of work: First, construction of defensive dike
across valley to prevent further spread of inundation; second, closing of break in
levee; third, providing cutoff two miles long across Hauser Bend close to bluffs
on Arizona side.
No railroad on levee and hauling along levee top impracticable. Surrounding

country under water and stone or other material to close break unavailable.
Nearest railroad over two miles from break and country difficult. No suitable
floating plant within reach. Closing break before low water following June
flood considered impracticable. Work of holding Raab Bend north of Hauser Bend
considered proper for local interests to undertake. A possible break at Raab
Bend will not materially increase flooded area provided defensive dike across
valley is maintained. Such dike now largely exists in form of ditch banks which
can be strengthened and extended at small expense and is considered proper work
for local interests.
Bonded indebtedness for levee water and drainage systems is over one and

three-quarter million dollars. Local interests claim inability to raise further
funds. Estimated cost of closing levee break is $50,000. Levee funds on hand in-
clude money obligated on existing contract made before occurrence of break for
constructing levee loop under way but uncompleted at time of break. This loop
would close gap if constructed according to original plans. Plans may be modified
but funds available for contract work will be substantially sufficient for closing
break after June flood subsidies.
If cutoff across Hauser Bend opposite break can be made immediately during

rising river large part of flow can probably be diverted through cut and away
from levee break. Fall between ends of cutoff is 6 feet and strip along proposed
cut is partly cleared and ground surface now averages 3 feet above water sur-
face. Initial cut can be blasted and river scour is expected to complete cut. Cutoff
would be partly along a former old channel. Local interests are hampered in
efforts to make cutoff by threatened injunction for Arizona authorities. Land
at cutoff site is sand bar overgrown with young trees and brush and undeveloped
and subject to inundation. Estimated cost of carrying out plans for diverting
river across this bend by blasting initial cut and doing incidental work is
$40,000.

DEAKYNE AND ARDERY.

(Exhibit No. 4)

REPORT TO BOARD OF DIRECTORS, PALO VERDE JOINT LEVEE DISTRICT, BLYTHE, CALIF.

(By C. N. Perry and F. C. Finkle, Consulting Engineers)

Gentlemen: You have requested us to study the levee and river control system
along the Colorado River in Palo Verde Valley and to make recommendations and
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furnish estimates of cost for its repair and future maintenance. Having completed
this work, we now beg to report as follows:

PALO VERDE LEVEE SYSTEM

The first protection levees in Palo Verde Valley were built by the Palo Verde
Mutual Water Company from time to time, as cultivation progressed in the valley.
These original levees were earth embankments constructed for the most part with
teams and scrapers.
As the cultivated area increased, the problem became too large to be handled

in this way, and in 1914 the Palo Verde joint levee district was organized. Soon
after its organization, the district voted bonds in the sum, approximately, of
$1,250,000 and, with the proceeds derived from the sale of these bonds, took over
the existing levees and proceeded to complete them in accordance with a new
and comprehensive plan. The engineer selected by the district adopted, as his
design, substantially the same type of earth levee originally constructed, but
laid a track on it and faced the river slope with rock. To accomplish this he
selcted a quarry site, opened up the quarry, purchased the necessary equipment
for it, constructed a camp at the site of the quarry and laid track from it to the
levee. This work was partly accomplished during the years 1919 and 1920. By
the time the proceeds of the sale of the bonds had been exhausted, but 80 per
cent of the earthworks had been completed and but 8 per cent of the levee had
been provided with a railroad and revetted with rock. A quarry had been
opened, but the rock thus far uncovered was too soft and broke too fine for the
purpose for which it was to be used. A railroad track to the quarry had been
laid and camp buildings partly completed. About this time the flood discharge
of the Colorado began to menace the rock faced levee along Olive Lake Bend.
The rock was too small and readily yielded to the force of the river current.
The levee, at this point, was saved by making the Olive Lake cut-off, through
which the river now flows. By that time, it having been demonstrated that the
rock revetment was too light and the quarry material unsuitable, and, engi-
neering estimates having been made, which showed that a rock levee of the type
selected, while it would be successful if properly constructed, would require
an investment far in excess of what the Palo Verde Valley could stand, the
decision was reached in 1920 to make no further use of the railroad and quarry.

ALTERNATIVE TO THE ROCK-FACED LEVEE

The board of directors of the levee district having definitely abandoned the
plan of tracking the levee and blanketing it with rock, the only alternative
remaining was a return to the unrevetted type of earth levee first adopted by the
water company. That meant that the training of the channel would, in the
future, constitute an important factor in the problem. No stream, with the char-
acteristics of the Colorado, was ever known to maintain a permanent channel
through a wide alluvial valley such as the Palo Verde without being artifically
controlled. In the case of the Palo Verde Valley this is doubly true, due to the
proximity of the high gravelly mesa on the Arizona side, from which, during
cloudbursts and even in heavy rains, deposits of gravel are washed down into
the bed of the river, forcing the current to form bends and erode the soft, friable
soil on the California side of the river.

COMPARISON OF LEVEE TYPES

In the light of the facts and circumstances above related, the problem pre-
sented to us embodies two phases, restoration of the levees which have been cut
out by the river during the present year and control of the river to prevent simi-
lar breaks in the future. As we have stated above, the decision to abandon the
plan of laying track on the levee and rock-facing it for its entire length was
reached because of the inability of the levee district to bear the heavy cost
involved in such construction. There is no argument against a properly con-
structed rock-faced levee on which a railroad track is maintained other than that
of cost. It is true that, in the event of a serious attack by the river, it will be
necessary to add rock to the levee at points threatened, but, with a track on the
levee, with suitable equipment and a supply of rock ready in advance, the river can
be met and fought on more or less equal terms, and, finally, when sufficient rock
has been dumped along the face, the levee will become practically "fool-proof".



es
CAUSE OF THE BREAKS IN THE PALO VERDEE LEVEE

The outstanding point, in this connection, is that the management of the levee
district, although they had decided against the plan of the rock-blanketed levee,
nevertheless, through lack of experience or through wilful neglect, failed to pro-
vide the necessary equipment and material for channel control. This failure
resulted in the three breaks in the levee system which occurred last May and
June and which caused 30,000 acres of land to be flooded, over five thousand
acres of growing crops to be destroyed and great damage to be done to buildings,
personal property and stock in the town of Ripley and on the ranches within the
flooded area. The total direct loss exceeded $1,000,000, while the indirect losses
will probably amount to as much more and it must be clearly realized that, unless
these breaks are repaired and the river channel rectified before the next flood
season, the losses which will then occur cannot be estimated.

COMPARISON BETWEEN THE LENGTH OF LEVEE DESTROYED AND THE LENGTH OF SHOO-
FLY NECESSARY TO REPLACE IT

From actual surveys made by your engineers, it appears that the aggregate
length of the levee destroyed at Raab, Hauser and Casad bends amounts to
approximately 7000 feet. To replace this however, new construction, aggregating
21,000 feet in length, is required. The reason for this increase in length is due
to the fact that the river, in its operation of side-cutting the levee, has placed
upon you the necessity of falling back in some places as much as one-half mile,
with the consequent increase in length. This difference is most marked in the case
of the Raab Bend, where, to replace a length of destroyed levee amounting to
4000 feet, the shoo-fly necessary must be 17,600 feet long. We think it proper at
this time to draw your attention to the fact that the Raab Bend, which last
spring could have been protected by an expenditure of possibly $10,000, will now
require, to remedy the conditions existing at that point, approximately twenty
times that amount. In point of fact the neglect of last spring is responsible for
about one-half of the total expense with which you are now confronted.

RECOMMENDATIONS

We now pass to the program we wish to submit for your consideration cover-
ing the repairs to and future operation of your levee system. For convenience,
we have made these recommendations in sequence, down stream from the intake.

RIVER PROTECTION ABOVE EHRENBURG FERRY

This work will consist of putting in retards on both sides of the river, where
the current is exhibiting a tendency to cut the banks. The amount of work
involved is comparatively small, and if carried out without any unnecessary
delay, will involve no heavy expenditure. No serious side-cutting has yet occurred,
but, in several places, a start has been made, which, if left uncurbed, will later
perhaps develop into a serious situation. The cost of the necessary operations
between the intake and Ehrenburg Ferry we estimate as $9200. This properly is
an item of maintenance and should be provided for in your annual budget.

CLOSING THE BREAK AT RAAB BEND

We find that this will require a shoo-fly levee, 17,600 feet in length, involv-
ing the purchase of 121.2 acres of land for right-of-way, the clearing of sixteen
acres of land and the moving of 447,950 cubic yards of earth. We believe that we
can secure the land necessary for right-of-way for from $75 to $100 per acre and
that the clearing can be contracted for $100 per acre, while the earth can be
moved for 22 cents per cubic yard. Based on these figures, we estimate the maxi-
mum cost of construction of the Raab shoo-fly to be $112,269. In this connection
we call your attention to the fact that by making a minor change in the location
of the shoo-fly it will be possible to take adva:-Itage of the proposed location of
the extension of the East Side drain using the material excavated from this
drain for a portion of the shoo-fly thereby saving approximately $13,000.
We particularly call your attention to the fact that our recommendations as to

the future handling of the river at Raab Bend go further than the mere advocacy
of replacing that part of the levee washed out during June of this year. The river
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for some time past, has given unmistakable evidence of its desire to develop this
bend and attack the levee. The Ehrenburg channel, which in former years was
used by the steamboats plying on the river, has been choked by sand and gravel,
washed down from the Ehrenburg mesa, and the gravel bar which now exists
across the head of this channel offers effective resistance to any tendency of the
river to reopen it. On the contrary, the effect of this bar is to force the current
further and further to the west and against your levee. To correct this, we rec-
ommend that the Ehrenburg channel be reopened and the river forced to flow
through it. Unless this is done, we believe that it will be but a short time before
the river will again be in the valley. Surveys, recently made by our engineers,
show this involves the clearing of 126.3 acres of land and the excavation of
247,220 cubic yards of material. Basing our estimate on unit prices of $50 per
acre for clearing and grubbing and 30 cents per cubic yard for excavation; we
find that the cost of reopening this channel will amount to $80,481. These figures
are based on a channel fifty feet in width. We had favored a channel of twice
that width, but, for reasons of cost, have decided in favor of the narrower cut,
and believe that, while your maintenance expense will be somewhat increased,
nevertheless if extraordinary care be exercised through the first flood season, the
fifty-foot channel will serve the purpose. In addition to this amount, we have pro-
vided for retards and for the diversion jetty to turn the river into this channel,
the sum of $3,000.

COMPLETION OF THE HAUSER SHOO-FLY

The contract for this piece of work was let in January 1922 to P. B. Engh. His
work was interrupted by the floods of May and June, but he is now preparing his
equipment and will, in the immediate future, resume operations and complete it
in accordance with the original specifications. No comment on this seems neces-
sary except to say that, as in the case of the Raab Shoo-fly, so in this case, the
construction of the shoo-fly alone, by no means solves the problem of protection.
The river for many years, has been developing an acute bend to the west. The
present shoo-fly, now partially completed, is the fourth to be built, the first having
been constructed in 1914. A reference to the old government map of 1856 shows
that the channel of the Colorado was, at that time, about three-fourths of a mile
still further west than the shoo-fly now under construction, and, if it is decided
that the levee must hold its ground and not fall back, it follows that the current
of the river must be prevented from attacking it.
To accomplish this, we recommend the construction of the Hauser cut-off,

which will turn the river against the Arizona bank, along the foot of the mesa.
The area to be cleared and grubbed for this channel amounts to seventy-five
acres and the yardage in excavation 195,700 cubic yards. We have estimated the
cost of clearing at $100 per acre and the cost of the excavation at 30 cents per
cubic yard. On this basis we have determined the cost of this cut-off to be $66,210.
In addition to this sum, we have provided, for retards and diversion jetty to turn
the river into this cut-off, the further sum of $3,000.

CHANNEL CORRECTION AT COMER BEND

As in the case of the Raab and Hauser bends, this bend is becoming more pro-
nounced each year. The river, while it is now in dangerous proximity to the
levee, has so far done no damage to it, but, if left uncontrolled, it is practically
certain the next year will see the levee breached. We do not, however, feel justi-
fied in recommending the adoption of a cut-off, which has already been surveyed
across this bend. The expense of such cut and the possibility of a recession of
grade taking place have caused us rather to recommend that the levee be pro-
tected by installing the necessary number of retards and that the river be
trained through the easterly of two channels now existing in this head, which
said easterly channel is, at the present time, carrying approximately 25 per cent
of the flow of the river. Our estimate of the cost of this training and the neces-
sary retards, drift removals, etc., is $6,000.

CASAD SHOO-FLY

The shoo-fly was under construction at the time of the break last May. As in
the case of the Hauser shoo-fly, the contractor, Mr. Engh, will complete it out of
the funds now in possession of the district.
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CASAD CUT-OFF

This cut-off is one which must certainly be made in advance of the next summer
flood. The bend, at this point, has developed to such a degree that the river is
endeavoring to make the cut-off unaided. However, it would be folly to leave it to
the river and depend on the cut being made at the next high water. It might be
thus made, but it is more probable that, before this cut were accomplished, the
river would be through the levee and in the valley again. This cut-off involves
the clearing of 98.2 acres and the excavation of 87,355 cubic yards of earth.
Assuming that the clearing can be done for $100 per acre and the earthwork for
30 cents per cubic yard, we estimate that the cost of this new channel will be
$36,026.50. To this we must add, for retards and jetty, an additional sum of
$6,000. In addition to the cost of the improvements above noted, you must provide
a sufficient sum in your annual budget to take care of perhaps one million addi-
tional retards, to be installed wherever necessary. This sum we estimate as
$25,000.

POSSIBLE DANGER OF A RECESSION OF GRADE

In our visit to the valley we found that a number of people seemed apprehen-
sive of the results of making any changes in the channel of the Colorado and a
report published in the Blythe Herald of August 17 of this year calls attention
to the apparent difference in gauges for like discharges for 1919 and the present
year. The comparison therein contained has however no value, inasmuch as the
total discharges of those two years, both as to amount and duration of high water,
are in no wise comparable. Anyone familiar with the Colorado knows that, after
a long sustained flood, the bed is scoured to a lower level than after a flood of
small magnitude such as we experienced in 1919. We do not believe that there is
any warrant for apprehension of ill effects resulting from the channel changes
we have recommended, insofar as its causing any material lowering of the water
surface at the intake. The following table will, we believe, be self-explanatory:

Year and peak period

Blythe gage

August September

1917:
23 days over 100,000 cusecs 
61 days over 50,000 cusecs  290 to 286  287 to 285.6.

1918:
0 doays over 100,000 cusecs 
23 days over 50,000 cusecs  288 to 286  287 to 285.

1919:
0 days over 100,000 cusecs 
10 days over 50,000 cuecs  287.5 to 286  287 to 286.

1920:
10 days over 150,000 cusecs 
24 days over 100,000 cusecs 
57 days over 50,000 cusecs  287 to 285  285 to 283.

1921:
6 days over 150,000 cusecs 
17 days over 100,000 cusecs 
50 days over 50,000 cusecs  286 to 285  287 to 284.

1922:
15 days over 100,000 cusecs 
58 days over 50,000 cusecs  285.5 to 284.5  Incomplete.

From this table, popular belief to the contrary notwithstanding, you will notice
that no serious recession of grade was caused by the cut through the bend of
Olive Lake. This was made in 1920, nevertheless we find the guages in Septem-
ber 1921, substantially the same as in the same month of 1917, with the river con-
ditions in those two years very similar. The apparently high gauge in August of
1917 was due to the long sustained peak which held up to 50,000 cusecs until
after August 1. In the case of the Ehrenburg channel the shortening of the chan-
nel is negligible, this cut being rather a deflection of the channel to the Arizona
side and away from Raab bend than a cut-off as that term is popularly understood.

ROAD ALONG LEVEE

We would urge that your maintenance operation include the keeping up at all
times of a road on top of the levee for its entire length over which an automo-
bile can travel at a reasonable rate of speed. We have made no provision for the
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expense of this improvement, considering it a maintenance charge, and as such,
to be provided for in your budget. We would however suggest as the most eco-
nomical and efficient way of doing this that a gang of laborers under a capable
foreman be maintained, placing two men at each two-mile interval, who would
camp together and in whose camp would be maintained a telephone connecting
with the headquarters of the foreman. That the territory assigned to them extend
one mile each side of their camp or a greater distance, if the probability of danger
to the levee be very remote. That such laborers, or patrolmen, be put to work
about March 1 of each year and that their employment terminate when the crest
of the summer flood has passed and the river is again safely within its banks. The
duties of such patrolmen should combine the maintenance of the road along the
levee, the clearing of such brush as interferes with the proper patrolling of it and,
later, at the crest of the flood, the actual patrol. The greater part of the brush
cleared can be used to put the road in shape so that, in case of emergency, men
and material can be rushed to the point threatened. During the peak of the flood
this force should be augmented by the addition of a night patrolman who, by
means of a Ford car in which he would carry tools and emergency material, could
patrol the entire levee and look out for such points as might need attention. By
the plan outlined, he would never be further than one mile from two patrolmen,
who would be subject to call at all times.

THE RIVER FORCE

This force should be under a general foreman, who should be furnished a power
boat, of light draft and power adequate to make at least six miles an hour against
a current of eight miles an hour, and which should be capable of transporting
twelve men or their equivalent weight in material. His organization and equip-
ment should consist of one snag boat, properly manned, and two scow drivers with
the necessary crews. Such organization can be swelled at any time the necessity
for so doing makes itself apparent. The pile-drivers will, of course, be used for
the construction of such jetties as may be necessary, while the snag boat will be
used for removing drift and snags from the main channel and for the construc-
tion of the necessary retards as well as in aiding in the building of the jetties
above mentioned. The snag boat should be furnished with a scow tender on which
brush, etc., can be transported. We recommend the purchase of the following
equipment:

One patrol boat (probable cost) 
One snag boat 

$3, 000
30,000

One tender 1, 500
Two scows for pile-drivers 3,000
One pile-driver, tower and hoist 3,000
Two small boats, one for each driver 200

Total  40,700

We would suggest however that at as early a date as possible, you arrange
to finance the purchase of an additional snag-boat and scow tender.
We recommend the establishment of a central storehouse on the levee at the

point where the levee foreman makes his headquarters, in which, during high
water period, could be kept a supply of sacks, wire, shovels, axes, cable and mush-
room anchors and a limited supply of lumber of the dimensions likely to be
needed in emergency work. All such tools and material to be charged against the
foreman and to be accounted for by him at the close of the flood period.
The retards referred to above may be divided into two classes, first such as are

obviously necessary at the present time and will be put in at as early a date as
possible, and, second, such as may at a later period be deemed necessary to
counteract a later developed tendency of the channel to erode the levee. The
anchorage for the first class will consist of four foot lengths of pipe dropped over
the jet pipe and jetted down into the bed of the river preferably below the limit of
the scour. To these pipes will be attached three-quarter inch galvanized wire
rope of a length to reach above the surface of the river. The ends of such cables
will be made fast to another cable of like size and to it will be attached lengths
of higher cable to which we will fasten trees and brush. For these retards, if
found satisfactory, four-foot lengths of rail may be substituted for the pipe. The
anchorage for the second class of retards will consist of reinforced concrete an-
chors of the "mushroom" type with an "1" beam or "T" rail stem of such weight
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and length as to right the anchor when it is dropped into the river. A sufficient
number of these anchors must be carried in stock to cover all probable demands.

SUMMARY OF COST OF IMPROVEMENTS AND PURCHASES OF EQUIPMENT RECOMMENDED
OTHER THAN ITEMS DESCRIBED AS MAINTENANCE

Shoo-fly at Raab bend, less saving through drainage work $99, 269
Opening Ehrenburg channel 80,481
Jetty and retards at this point 3, 000
Sauser cut-off 66,210
Jetty and retards at this point 3,000
Channel correction at Comer bend 6,000
Casad cut-off 36, 026
Retards and petty at this point 6, 000
Store house on levee 3, 000
River equipment, as itemized above 40, 700
Reinforced concrete anchors 2,000

Subtotal   345, 666
Engineering, superintendence, etc  34, 569

Total   380,255

The basis on which our estimates are made is that of the probable price at
which the work could be let, which of course includes the contractor's profit.
We wish, in conclusion, to call your attention to the fact that our recommen-

dations do not include the adoption of any "sovereign remedy" for resisting tho
attacks which, in the future, may have to be sustained by your levee. It might
have been possible, had the finances of your district been unlimited, to have laid
out a program which, within reason, would have rendered the levee impregnable
to any assault by the river. The program we have mapped out has taken into con-
sideration the limit of expenditure which, at this time, your district can reason-
ably afford. We have reduced the initial expenditure to the lowest point con-
sistent with prudence, but it must be understood that this reduction carries with
it the necessity for increased vigilance on the part of those entrusted with the
maintenance of the levee. One or two such retards as we have recommended,
installed at the right time, will obviate the necessity for very much more exten-
sive work a week later. The details of the program to be followed cannot, at this
time, be laid down in a "hard and fast" manner. Each change in the channel con-
ditions will call for individual treatment and, while the general method to be
followed may at this time be laid down, the application of that method must be
left to the intelligence of the engineer in charge on the ground.

Respectfully submitted,
C. N. PERRY,
P. C. FINKLE,

Consulting Engineers.
Los ANGELES, CALIF., September 5, 1922.
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To Whom it May Concern:

flT

Blythe, Califce—
October 21, 1965

This is to certify that I first moved to the Palo Verde Valley near Blythe,
California in 1904 and have been a resident of this area since that time.

Ever since I first moved into this area I have engaged in or been associated
with farming dependent upon the Colorado River as a source of irrigation
water. For that reason I have been concerned with the River and its move-
ments and location. I have served se a member of the Board of Directors of
the Palo Verde Irrigation District for appreecimately 7 1/2 years.
Moreover, until this year I have been engaged in cattle ranching and in
that business I have had occasion to travel up and down the river very
frequently. I have seen the river during floods and during dry seasons.

From my ow11,Efrsonal knowledge I know that numeroue attempts have been made
to dig cuts to move the river away from the levees on the California side
of the River. I am personally familiar with the areas that are locally
known as the Raab Cut Area, the Hauser Cut Area, the Comer Cut Area, the
Cased Cut Area and the Beaver Bend Cut Arcs. Although some cuts were dug
in those areas, none of these cuts were ever successful. We did not have
the type of equipment then that the Bureau of Reclamation has now and as
a result the cuts were too. small and silted up so that the river never
flowed through these exce:A for very small flows.

It is true that eemc tri • de have been instilled that were successful in
protecting the Lan.1:e e: n some cases did cause the river to move but
where this was dene zee /molt of the river was gradual.

During flood eieee ee., eeen the river flowling in many channels from the
foot of the eaet Mee. to 'he levee and in 1912 and again in 1922 break the
levee. There were alwaye many channels between the foot of the east Mesa
and the levee but nest of these were high water channels and did not carry
tho main flow of the river during low water.

(—enure very truly,
I )

ev' •
p•

J. E. rarlowe

7.:

STATE or  California

County of  Riverside 53.

ON 21.q______,/ay of October  6519____, before me,
MF.,ynor Fay ShropAire

a Notary Public in and for said County and State, personally appeared
J,_IL,_?!.aaowe
 , known to ow.

.". -

'do to bc thperson is  subscribcd to the within - e .___ whose name
.:Ii.....— Instrument, and acknowledged to me that ___Jtc  executed the same.

..1,:iME 1 1N WITNI SS WHEREOF, I have hereunto set my hand and affixed my official seal

,,Illit ill
, ,,,,k ithe day and year in this eerti;iente first above written.. „..,

—17,4•Ii -.rr-- /- .// ' /4 
,y 

ACKNOWLEDGMENT 0 

II, C.:UNFY

r:'":77717VirtitiC•PSTiii71:. Notary Publk in and for said County and Sta.te,:50

• if ,........- ,.....,

o .
wo,coTT.,....ixp.wThit. 4, 1,4

-V•••••
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[EXHIBIT NO. 6
Collweldo River
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(Exhibit No. 7)

MARVIN GAST

Education: M.S. in geography, University of Chicago.
Professional experience: 15 years (1951 to present) as a geographer with the

U.S. Government in grades GS-7 through GS-14. Photointerpretation was an
essential part of every position.
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Publications directly related to photointerpretation : Photointerpretation
Key, Stream Hydrology and Hydraulic Structures, Editor. Identification and
Analysis, Natural Features, North Africa and Near East Deserts, Coauthor and
editor. Photointerpretation key—urban areas: volume I—Urban Areas; volume
II, part I, Urban Area Features of the Near East, coauthor and editor. Photo-
graphic Guide to Urban Areas, India and Pakistan, coauthor and editor.

(Exhibit No. 8)
MAY 24, 1966.

I have examined both the 1930 photomosaic of the Colorado River in the vicin-
ity of the Palo Verde Irrigation District and the stereopairs from which the
Photomosaic was made. In my professional opinion, it is not practicable to deter-
mine reliably from the 1930 photography the channels through which the river
was flowing at any specific time prior to the date the photographs were taken.

MARVIN GAST.
(Exhibit 9)

Mr. TUNNEY. Well, what I would like him to address himself to, in the interest
of time, to the point that I made—perhaps he could make a more detailed state-
ment for the record, but now address himself to the point that I made that it is
my understanding that the Department has never been able to locate the left bank
of the river during this period of time in question.
Is that correct?
Mr. Gumm. Well, actually, we have located the left bank of the river at a

point nearest in time to the cutoff, from the evidence available, which is the
photos, aerial photos, taken in 1930, and this is the line represented right here.
Actually this is the left bank. That is the line shown right here. In other words,
the left edge of the red-hatched area [indicating].
Mr. TUNNEY. In other words, you were able to determine both the left and the

right bank of the river from the 1930 aerial photographs?
Mr. Gumm. Actually, we made no attempt whatsoever to determine the physical

location of the right hank of the river because there is no public land adjoining
the right bank of the river as 'surveyed in the early surveys at the present time.
Mr. TUNNEY. Was there any movement of the river to the east between 1923

and 1930?
Mr. GUMM. We have taken a position, because these oxbows were forming in

this direction, and actually the river will erode at the end of an oxbow—I mean
erode at the end of the oxbow and accrete at the inner edge of it, that there was
little or no movement of the river eastward between 1923 and 1930.
Mr. TUNNEY. Little or no movement, eastward.
Mr. Gumm. Well, it is a matter of relativity. We have no definite evidence

where the river was exactly in 1923.
Mr. TUNNEY. Well, if the cuts worked, the river had to move eastward.
Mr. Gumm. Well, as I say, we had no direct evidence that where the actual

banks of the river were in 1923. As a matter of experience, we think there was
little or no accretion here, because as soon as the channel started to function, the
new channel, this would relieve the main bed of the river from the action of the
river, or much of the action of the river.
Mr. TUNNEY. I think you mentioned my point when you said that you have

little or no evidence as to where the banks of the river were. That is the point
that I was trying to establish. You do not have much evidence. It is really guess-
work. It comes right down to a matter of guessing, does it not?
Mr. Gumm. I think not. We have to rely, in many cases on the best available

evidence, and here we have evidence only 7 years after the cuts in 1923 and
1924—less than 7 years. And, as I say, when the new channel started to function,
it is normal that there would be little or no erosion or accretion in the old or
abandoned bed.
Mr. TUNNEY. But if the river moved back from the west to the east, it obviously

was going to be scouring that left bank that had been formed in 1923. Is that not
true?
Mr. Gumm. Well, there is no evidence that we can find that the river did move

back to the east after the cuts began to function.
MT. REINECKE. Did it move to the west?
Mr. Gumm. Pardon?
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Mr. REINECKE. Did it move to the west after those cuts?
Mr. Gumm. This, we do not know. And, as I said, we are not interested in the

right bank of the river, because there is no public land along the right bank of
the river.
Mr. REINECKE. Well, true; did the left bank move further to the west?
Mr. Gumm. Well, here, again, as I said before, this would be an abnormal cir-

cumstance, because there was very little water running in this old abandoned
channel after the new cuts began to function, and there would be, of course, very
little erosion or accretion in the abandoned bed.
Mr. REINECKE. Then, you feel there was very little movement of any kind after

the cuts?
Mr. Gumm. That is right. After the cuts began to function, there would be

little or no erosion or accretion in there.
Mr. TUNNEY. Of course, that conflicts with the testimony that we had last year

which indicated that the tetrahedrons were located in along the levee for the pur-
pose of getting the river to move back toward the east and to protect the levee,
and there was testimony that these tetrahedrons worked. Now, did you read the
testimony last year before the Senate?
Mr. Gumm. Yes.
Mr. TUNNEY. And what is your opinion of the testimony?
Mr. Gumm. Well, this could have been an effort on the part of the irrigation

district to further slow down any erosion that might still be occurring before
these cuts began to really function.
Mr. TUNNEY. In other words, you are saying that in floodtimes, between

1923 and we will say 1930, in floodtime when we had maybe 200,000 second-
feet of water coming down the Colorado River, that those cuts channeled all
the water from the Colorado?
Mr. Gumm. Oh, I do not think that we made that statement at all, because

when these abandoned beds are treated (and we had a long history of these in
many other rivers—the Red River and others) there is usually a trickle of
water that comes through them, and at very high flood stages they still will
carry water. We are not saying this abandoned bed immediately became dry.
Mr. TUNNEY. I have seen pictures of the cuts, and I have seen pictures

showing them to be filled with refuse of various sorts. I just cannot believe
that those cuts could have carried the whole water supply of the Colorado
River even in medieval flow, let alone in high flow.
Mr. Gumm. Well—
Mr. TUNNEY. Are you saying that it could; those cuts could?
Mr. Gumm. These cuts developed through the years, even though they did

not immediately carry all of the water when they began to function, they do
so now, and they have done so for many years. The actual time that these
cuts began to function fully, to carry their full flow of the river, is immaterial.
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( Exhibit 12)

U.S. DEPARTMENT OF THE INTERIOR,
BUREAU OF RECLAMATION,

Boulder City, Nev., November 6, 1958.Mr. TYLER 
Planning Director, County of Riverside,
Riverside, Calif.
DEAR Mn.  • We have reviewed the map enclosed with the letter fromyour office dated October 31, 1958, with respect to the desirability of developinghomesites on the right bank of the Colorado River below Ehrenberg bridge fora distance of about four miles.
There are no lands in that vicinity that belong to the United States: Accord-ing to our records, all the land to be occupied by the proposed developmentwould be state-owned land. Therefore, we have no comment with respect tounauthorized occupancy of Federal land.
The entire develoment as shown on the map submitted for our review wouldbe subject to inundation by floods of record on the Colorado River at and belowParker Dam. The frequency of such flooding is not high, but it is possible thatfloods can occur which would do considerable damage to any improvements onthe land that is proposed for development.
The Bureau of Reclamation is contemplating channel rectification work inthe Colorado River channel from the Palo Verde Diversion Dam downstreamto the lower end of Cibola Valley. Our plans for the particular reach of theriver in question are not formulated completely, but it is possible that wewould do some channel rectification in the reach of the river involved, therebymoving the main river channel away from the present location.There is evidence in the reach of the river in question of bank erosion, andunless that is repaired, the banks can be expected to continue to scour awayduring high flow periods. The Bureau of Reclamation is charged with main-taining a suitable river channel for the lower Colorado River, and we do notintend to make bank repairs to protect private developments along the riverif in our opinion the bank protection would not be necessary to the channelrectification proposed in our forthcoming over-all plan.
I hope that the above comments will assist you in your decision.Sincerely yours,

A. L. MITCHELL,
Acting Regional Director.

Senator BUMPERS. If you will excuse us, we will be back shortly.[Whereupon, the hearing was in recess.]
Senator BUMPERS. We will proceed now to the consideration ofS. 2774, a bill to extend the boundaries of the Toiyabe National Forestin Nevada by Senator Laxalt.
Our witness this morning is Chief McGuire, Chief of the NationalForest Service. Chief McGuire, welcome to the committee, and weare anxious to hear from you.

STATEMENT OF HON. JOHN R. McGUIRE, CHIEF, FOREST SERVICE,
DEPARTMENT OF AGRICULTURE

Mr. MCGUIRE. Thank you, Mr. Chairman and members of thecommittee, for this opportunity to testify for the Department ofAgriculture on this bill.
My testimony is rather brief, but I believe I can summarize it stillfurther. The bill would extend the boundaries of the Toiyabe NationalForest in Nevada, and addresses other purposes.
The administration opposes the boundary extension except for a,small change in the Zephyr Cove area, which I will explain. How-

ever, the administration does support the provision in section 3 of



the bill to remove the limitation on expenditures which is contained
in the act of August 5, 1970.
A major part of lands within the Lake Tahoe Basin are now national

forest lands. Since 1968, the Forest Service has acquired approxi-
mately 35,000 acres of land from private owners in a number of key
tracts within the basin so that nearly two thirds of the basin is now
in Federal ownership. The States of California and Nevada have also
acquired lands in the basin.
The boundary was extended in 1970. The extension act contained a

$12 million ceiling on acquisition. We support the provision in S. 2774
which would remove this dollar limitation on acquisition.
A small portion of the Whittell Estate property in the Zephyr

Cove area is outside of the 1970 boundary extension. We recommend
that the boundary of the forest be extended to include the entire Whit-
tell Estate property. I have a map before you, Mr. Chairman, which
shows the estate property in red and that part of the property which is
outside the present forest boundary is that small area in the south-
west corner.
Senator BUMPERS. Is the part in gray there the national forest?
Mr. McGuIRE. Yes, sir, and the existing boundary is the black line.
That concludes my testimony, Mr. Chairman..
Senator BUMPERS. Senator Laxalt.
Senator LAXALT. Thank you, Mr. Chairman. First of all, I thank

you, Chief, for your support of the legislation. I would like at this time
to include within the record, Mr. Chairman, a statement of my own,
and a supportive statement on the part of Senator Cannon of the
State of Nevada.
Senator BUMPERS. Without objection.
Senator LAXALT. I have letters from the National Parks and Con-

servation Association, the League To Save Lake Tahoe, and the Sierra
Club in support of the legislation. So Chief, you have a lot of company
supporting the legislation.
Mr. MCCTUIRE. Yes, sir.
Senator BUMPERS. I also have a statement that I will submit for the

record, unless there is objection, from the National Audubon Society
favoring this legislation.
[The information follows:]

STATEMENT OF HON. PAUL LAXALT, A U.S. SENATOR FROM THE STATE OF NEVADA

Mr. Chairman, thank you for the opportunity to submit testimony in support
of S. 2774. As you are aware, this legislation would amend Public Law 91-397,
known as the Bible Act, to remove the funding limitation and to expand the ex-
isting Toiyabe National Forest in my home state, Nevada.
Mr. Chairman, Lake Tahoe is one of the world's largest alpine lakes and is in-

ternationally known for its unique scenic and recreational resources. However,
in spite of development controls and public acquisitions, continued development
is still threatening the Lake Tahoe Basin environment. To preserve the ecology
of the Lake Tahoe Basin, it has been a Federal policy to seek an optimum public
land ownership pattern to provide increased public access and use of lands for
outdoor recreation to protect scenic and open space values, and to protect critical
watersheds and fish and wildlife habitat. However, at this time, special legisla-
tion is needed for the Nevada portion of the Tahoe Basin to extend the Toiyabe
National Forest boundaries and to amend the dollar limitation of the Act of
August 5, 1970, Public Law 91-372.
This law, as amended, extended the boundaries of the Toiyabe National For-

est to include approximately 12,920 acres along the Nevada side of Lake Tahoe
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in order to aid in the protection and management of the resources of the area
under principles of multiple use and sustained yield. In addition, there was a
ceiling of $12,500,000 placed upon acquisition costs within the boundary exten-
sion. A total of $9,389,817 has been expended by the Forest Service within the
Bible Boundary, but there is an estimated $9,200,000 worth of property that
remains to be purchased within the boundaries. Thus, the remaining available
limitation of $3,110,183 from Public Law 91-372 will be inadequate to cover the
acquisition of the remaining private lands within the Bible boundaries that
have been identified as providing significant public benefits.

Additionally, Mr. Chairman, there are other private lands outside the Bible
boundaries that are highly desirable for recreation use by the public. These key
private parcels include properties where sale for development purposes is likely,
as well as properties not threatened by development, but highly desirable for rec-
reational purposes. Mr. Chairman, if these lands were ultimately to be developed
it would create additional adverse environmental impacts on the Tahoe Basin
and would unquestionably reduce the use and enjoyment of the existing public
lands.
But, because these lands lay outside the current National Forest boundaries,

there is the question as to the Forest Service authority for acquisition. S. 2774
would expand the Toiyabe National Forest Boundaries, which, in my view, is the
ideal solution.

Since the limitation of Public Law 91-372 (Bible Act) will severely restrict
the ability of the Forest Service from acquiring private lands that will pro-
vide significant public benefits, I encourage the committee to support this legis-
lation to enlarge the Toiyabe National Forest boundary and remove the existing
funding limitation of $12.5 million. This action will greatly increase the recrea-
tion opportunities in the Lake Tahoe Basin as well as significantly reduce the
risk of environmental degradation due to development.
Thank you, Mr. Chairman, for the opportunity to present testimony in sup-

port of this legislation.

STATEMENT OF HON. HOWARD W. CANNON, A U.S. SENATOR FROM THE STATE OF
NEVADA

Mr. Chairman and Members of the Committee, I appreciate this opportunity
to express my support for S. 2774, a bill to expand the boundaries of the Toiyabe
National Forest at Lake Tahoe and increase the limit on the fund for land acqui-
sition in the Tahoe basin.
This bill would extend the boundary of the Toiyabe National Forest to include

some 5,649 acres of privately owned land located on the eastern shore between
the State line and the existing Forest boundary. The major portion of this land
includes remnants of the Whitten. estate.
In addition to extending these boundaries, the bill would remove the present

expenditure ceiling for the area. With removal of the present $12.5 million limi-
tation, priorities for purchase in this area could be considered along with other
Forest Service acquisitions
This bill will have a beneficial impact on efforts being made to preserve the

scenic and ecological values of the basin. I hope the Committee will extend the
boundary extension to the full extent provided by the bill as the option for obtain-
ing all these properties should remain open to the Forest Service. I commend the
bill to the review of the Committee in the interest of preserving one of the most
delightful portions of our nation's scenic heritage.
Thank you.

NATIONAL PARKS & CONSERVATION ASSOCIATION,
Washington, D.C., July 28, 1978.

The PRESIDENT,
The White House,
Washington, D.C.
DEAR Mn. PRESIDENT: Lake Tahoe in Nevada was one of the most beautiful

lakes in America until the speculators and the gamblers took it over.
Much of the shoreline has been built up since that time, but a great deal of it

can still be saved if the U.S. Forest Service can be authorized to acquire a reason-
able amount of land and the necessary appropriations can be made.
The National Parks and Conservation Association wishes to join with a num-

ber of other major conservation organizations in urging you to do everything
you can to help protect the remaining natural country around Lake Tahoe.
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This lake is an area of national significance and well deserves federal protec-
tion and financial assistance.

Specifically, we recommend Administration support for S. 2774, which would

authorize and appropriate funds for U.S. Forest Service acquisition in Zephyr

Cove at Lake Tahoe. The Senate Subcommittee on Energy and Natural Resources

will be holding a hearing on this legislation on Tuesday, August 1, and your fa-

vorable intervention might be decisive.
Faithfully yours,

ANTHONY WAYNE SMITH,
President and General Counsel.

LEAGUE To SAVE LAKE TAHOE,
South Lake Tahoe, Calif., July 28, 1978.

Senator DALE BUMPERS,
Chairman, Subcommittee on Public Lands and Resources, Dirksen Senate Office

Building Washington, D.C.

DEAR SENATOR BUMPERS: The League to Save Lake Tahoe supports the passage

of S-2774 (Laxalt), amending Public Law 91-372, known as the Bible Act, to re-

move funding and acreage limitations and expanding the existing Toiyabe Na-

tional Forest boundaries in the Tahoe Basin portion of the State of Nevada.
S-2774, in our estimation, will increase public scenic and recreational oppor-

tunities as well as reduce the risk of environmental degradation stemming from

increased private land development.
We urge your support of this important and timely legislation.

Sincerely,
JAMES W. BRUNER, Jr.,

Executive Director.

NATIONAL AUDUBON SOCIETY,
Washington, D.C., July 31, 1978.

Hon. DALE BUMPERS,
Chairman, Subcommittee on Public Lands and Resources, Committee on Energy

and Natural Resources, Dirksen Senate Office Building, Washington, D.C.

DEAR SENATOR BUMPERS: The National Audubon Society is strongly in favor of

S. 2774—a bill which would amend Public Law 91-372 (the Bible Act) and provide

for increased authorization and boundary extension authority for the Forest

Service to acquire lands to round out the national forests in Nevada. We urge

you to support this legislation because it would provide protection to the Zephyr

Cove area, an important and aesthetically attractive in-holding at Lake Tahoe

in Nevada. The legislation has the support of Senator Laxalt and the conserva-

tion community in general.
Thank you for your assistance in assuring the passage of this very important

conservation legislation.
Sincerely,

MICHAEL D. ZAGATA, Ph. D.,
Director of Federal Relations.

SIERRA CLUB,
Reno, Nev., July 26, 1978.

Senator DALE BUMPERS,
Chairman, Subcomnvittee on Energy and Natural Resources,
Senate Public Lands Committee.

DEAR SENATOR BUMPERS: We wish to express our strong support for S. 2774

which will extend the boundaries of Toiyabe National Forest on the East Shore of

Lake Tahoe and enable the Forest Service to acquire vacant land available at

Zephyr Cove, including beach front land. We understand that this bill will also

remove the dollar limit on how much the Forest Service can spend to acquire this

land.
If the Lake Tahoe region is not to be totally developed and the quality of this

unique scenic area is to remain unspoiled, some of the land around the lake must

be acquired by public agencies at a fair value. Lake Tahoe is a national treasure

and needs to be preserved for the use of all.
We hope that this bill can be expedited quickly by your committee and sent to

the full Senate for approval so that the land can be acquired as soon as possible.

Thank you for your consideration of this important legislation.
Sincerely yours,

MARJORIE SILL,
Conservation Secretary.
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STATE OF NEVADA,
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES,

OFFICE OF THE DIRECTOR,
Carson City, Nev., February 9, 1978.

Hon. PAUL LAXALT,
U.S. Senate, Russell Office Building,
Washington, D.C.
DEAR SENATOR LAXALT: The U.S. Forest Service proposal as outlined in their

October 13, 1977 letter to you has been reviewed by this department.
To protect the environmental integrity of the Tahoe Basin and insure ade-

quate public access, it is desirable that additional key lands be acquired. As
you are aware, Nevada has led the way by obtaining lands for park and
recreation purposes with the acquisition of the Whittell property in the 1960's.Additional property had been identified by the state for future acquisition.However, purchase funds have not been available at the state level.
The Forest Service proposal, which includes most of the lands identifiedby the State of Nevada, is consistent with the long-range acquisition programoutlined by the Tahoe Regional Planning Agency as part of their planningprogram. This program was developed in 1972 as part of the Agency's GeneralPlan in concert with the Federal, State and local governments active in thebasin.
Since the limitations of Public Law 91-362 (Bible Act) will severely re-strict the ability of the Forest Service from acquiring the identified lands, wewould encourage you to support legislation that would enlarge the NationalForest boundary, and remove the existing funding limitations from $12 million.If you have any questions or desire additional information, please do nothesitate to contact us.

Sincerely,
NORMAN HALL, Director.

Senator LAXALT. Chief McGuire, you are familiar with the stepsthat the States of Nevada and California are initiating to acquire
the so-called ;) ennings and Kalhe properties. So that the members
of the committee will understand, these are properties which have
been licensed for casino development that are unconstructed. During
the last year we concluded that one of the ways we could effectively
create a moratorium on this kind of expansion was to provide the
necessary funding to acquire these two properties.
Senator Cranston and I have been working actively on this to-

gether with the appropriate representatives of Nevada and California.
We are making a submission today for a $25 million appropriation
for the acquisition of these properties. Geographically, these should
go within the boundaries of the Toiyabe National Forest.
Has there been some policy determination by the administration

to the contrary?
Mr. McGuna. The administration's view at this time, Senator

Laxalt, is the boundary should not be extended. Therefore, the casino
sites should not be acquired.
Now we realize that the House has passed the 1979 appropriations

bill providing one-half of the $25 million required. Without specif-
ically appropriated funds or this extension, we would not have au-
thority in our present laws.

Senator LAXALT. I understand that. That is the reason why we are
having this hearing today on this authorizing legislation.
Is the Forest Service opposed to the acquisition of these properties?
Mr. McGuIRE. The Forest Service proposed within the administra-tion that boundary be extended. However, after consideration withinthe administration, it was decided that the cost would be too high,and it would be better not to proceed.



79

Senator LAXALT. The administration is opposing the acquisition?
Mr. McGuiRE. The administration is opposing the extension of the

boundary except for that one corner of the Whittell tract, which
means it would oppose the acquisition of the casino sites.
Senator LAXALT. By the administration, you mean whom, Chief?
Mr. MCGUIRE. Well, I mean people in the Office of Management

and Budget, and since the people in the Department of Agriculture
have gone along with it, I can also assume that that position is sup-
portive there as well.
Senator LAXALT. So if I understand the situation correctly, the

administration now has taken the position to divorce the Forest
Service from the acquisition of the prospective casino sites, is that
correct?
Mr. McGuiRE. We would have no authority to acquire those sites

unless the boundary were extended.
Senator LAXALT. That is the purpose of this line of questioning. It

is true that under existing law that you would have no authority to
acquire those sites or any other properties outside the border with-
out specific legislation authorizing those acquisitions.
Mr. MCGUIRE. That is correct.
Senator LAXALT. Does the Forest Service or the administration

have any policy in respect to enlarging the boundary otherwise? If
you were to receive a substantial gift of ground or whatever, would
you be precluded under existing law from accepting that within the
Forest Service?
Mr. McGuIRE. I think our view and also the administration's view

would be that we would come back, depending on the merit of such
proposals.
Senator LAXALT. On a case-by-case basis?
Mr. McGuIRE. On a case-by-case basis.
Senator LAXALT. I might say this, Mr. Chairman, we have had a

good working relationship with the Forest Service. I think we are
probably at the two-thirds acquisition level in the area. When I was
Governor of Nevada, we acquired most of the Whittell property under
the State structure, so I think overall we are doing rather well.
Mr. Chairman, I introduced this legislation to provide the authority

to the Forest Service to obtain these additional properties, if they
should become obtainable. The Chief is probably squarely in the
middle on the policy decision about the casino site acquisitions.
Mr. McGuiRE. That's right, sir.
Senator LAXALT. The record should indicate that there is no mandate

of any specific acquisition under the provision of S. 2774.
Mr. McGuiRE. That is correct.
Senator LAXALT. So even if we do extend the boundaries of the

Toiyabe with this bill, that would not require the Forest Service to
enter into acquisition activities. It would still be a matter of
negotiation.
Mr. McGuiRE. That is right.
Senator LAXALT. I think that's all I have, Mr. Chairman.
Senator BUMPERS. Chief McGuire, the act of 1970 extended the

Toiyabe National Forest boundary to include 12,920 acres of private
lands.
How much of that has been acquired to date?
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Mr. McGuiRE. Since 1970, Mr. Chairman, we have acquired 8,252
acres.
Senator BUMPERS. Have you already, was that $1.5 million author-

ized? Was it appropriated?
Mr. McGuiRE. I think the appropriations were not specific.
Senator BUMPERS. You just had a $12.5 million limit.
Mr. McGurn& $9,223,289 has been spent to date, leaving a balance of

the authorization of $3,276,000.
Senator BUMPERS. That is not sufficient to buy the rest of that land?
Mr. McGuiRE. That is not sufficient to buy either the rest of the

land or this particular parcel known as the Whittell Estate property.
Senator BUMPERS. Tell me the status. I am not sure what part the

Whitten property plays in this whole thing. That part in red, that is
the Whittell Estate land?
Mr. McGuiRE. Yes, sir.
Senator BUMPERS. It is available for purchase by the Government?
Mr. McGuiRE. That is correct.
Senator LAXALT. What remains of it we have acquired within the

basin almost all the rest of it over the past years.
Senator BUMPERS. Is the Whittell property within the extended

boundary of 1970?
Mr. McGuiRE. All except the small portion in the southwest corner.
Senator BUMPERS. Can you point out there the part that is embraced

by Senator Laxalt's bill? Is that the Whitten property, I assume, is all
within your bill?
Senator LAXALT. Yes.
Senator BUMPERS. But there is some additional land besides that?
Senator LAXALT. Yes.
Senator BUMPERS. Could you point out the additional lands on that

map that Senator Laxalt's bill would include?
Mr. McGuiRE. The pointer will follow the line.
Senator BUMPERS. Just that area right in there?
Mr. MCGUIRE. The Senator's bill would carry the forest boundary

to the lakeshore in the green area and would carry it down to the State
line to the south.

Senator BUMPERS. All right. Now, you agree with all his bill except
the two so-called casino sites?
Mr. McGuntE. No, sir. We agree with the provisions of his bill re-

garding the authorization ceiling and the use of the Land and Water
Conservation Funds, but we object to the extension of the boundary
to any areas beyond that little piece of the Whittell property.

Senator BUMPERS. All right. Now, everything else is within that ex-
tension of 1970, is that correct? A good portion of the Whittell section
is within that area that was extended in 1970?
Mr. McGuiRE. That is correct.
Senator BUMPERS. That parcel that he mentioned awhile ago, you

object to extending the boundaries to that?
Mr. McGuiRE. We favor that. Our difference is that in the Senator's

bill he wishes to include all of the green area just in terms of author-
ization, extending the boundary of the forest.
The administration's view is that an extension of that magnitude is

not desirable at this time, and that if there is an extension, it should be
limited to the very small piece in red.
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Senator BUMPERS. I see. Where are the casino sites that he has re-
ferred to here?
Mr. McGuIRE. The pointer will show where they are located.
Senator BUMPERS. How big a tract are those?
Mr. McGuiRE. They are, I believe, two tracts. One is 25 and the

other is 20 acres.
Senator BUMPERS. Who presently owns that land?
Mr. McGuiRE. We have been referring to them as the Kalhe and

Jennings tracts.
Senator BUMPERS. Why do you refer to them as casino sites? Does

that mean they are possible gambling sites?
Mr. McGuIRE. Yes, sir, because the owners of those sites have made

public their plans for development, and have applied for the neces-
sary permits.

Senator LAXALT. And received them.
Mr. McGuntE. And received them, and they have begun some con-

struction, at least on one of the sites.
Senator BUMPERS. Is there any particular reason for including those

two, Paul?
Senator LAXALT. Yes. We have a very serious traffic and pollution

problem there with the existing situation, and as a matter of policy,
we on the Nevada side have come to the conclusion that enough is
enough in terms of casino development.
Senator BUMPERS. There is enough there now to relieve everybody

of whatever money they come with?
Senator LAXALT. A fairly good job, but I have felt for some time

that, as to these sites that have been unconstructed but licensed, and
believe me, that having a license to operate a gaming establishment
at Tahoe is a very valuable asset, that the Forest Service should pur-
chase these properties which would literally create a freeze on further
gambling development on the Nevada side of the basin, with perhaps
some reasonable expansion of existing establishments. This is some-
thing we have been working on, the two delegations from Nevada and
California, for a period of time.
Senator BUMPERS. What is OMB's objection to including those

sites?
Mr. McGuntE. Basically, the feeling is that the amount of money

involved here, $25 million, while it is not appropriated by this bill,
nevertheless might be more easily appropriated if the boundary were
extended and the authority were provided to spend that appropria-
tion, so the objection is one of heading off additional Government
expenditures.

Senator BUMPERS. The purchase of those two sites would be rather
prohibitive, wouldn't it, Paul?
Senator LAxALT. We don't know. They are in the process of ap-

praisal within the Chief's shop. We are dealing with a lot of unusual
values in terms of expectancy of earnings almost without precedent
in the rest of the country. They will end up being expensive, there is
no doubt about that. However, I feel it is absolutely essential that in
some fashion we get these properties into public ownership, and our
working relationship with the Forest Service has been so beneficial in
that area, that we felt an extension of the Toiyabe boundaries, and
the authorization for acquisition of future properties would be in the
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public interest. Apparently they are not in favor of this approach with-
in the administration at this point.
May I ask one last question, so the record is complete here? Appar-

ently OMB is opposed to this, and perhaps the Department of Agricul-
ture, although you didn't specifically indicate that, on grounds of
economy?
Mr. McGuIRE. On grounds of economy.
Senator LAXALT. If that is pulled out of the equation and we talk

only in terms of management, you can manage this property, can't
you, this additional property, if in time it were acquired? Is there any
management problem for the Forest Service?
Mr. McGuIRE. The Whittell property?
Senator LAXALT. No. The complete boundary extension as provided

by the provisions of S. 2774.
Mr. McGuIRE. No. I don't see any immediate management impact.

I think as time goes on and the use of the area increases, not so much
for gaming, 'out for recreational use of the lakeshore, that there would
be some additional expense for managing the recreation that might
occur.
Senator LAXALT. But it would be well within your capability if we

give you the funding?
Mr. MCGTJIRE. Yes, sir.
Senator LAXALT. I wanted to make the record clear that this doesn't

pose a problem for the Forest Service in management capability. Ap-
parently the administration has come down on this as a matter of
policy on the economics.
Mr. McGuIRE. That is correct.
Senator BUMPERS. Thank you, Chief.
Senator LAXALT. Thank you very much, Chief.
[The prepared statement of Chief McGuire follows:]

STATEMENT OF HON. JOHN R. McGum, CHIEF, FOREST SERVICE, DEPARTMENT
OF AGRICULTURE

Mr. Chairman and members of the committee, thank you for this opportunity
to testify for the Department of Agriculture on S. 2774, a bill "To extend the
boundaries of the Toiyabe National Forest in Nevada, and for other purposes."
In general, we do not recommend an extension of the Toiyabe National Forest

as proposed in S. 2774. We recommend only a small boundary extension in the
Zephyr Cove area. We also support the provision in section 3 of S. 2774 to remove
the limitation on expenditures contained in the Act of August 5, 1970.

S. 2774 would extend the boundary of the Toiyabe National Forest in Nevada
to include about 5,649.38 acres of privately owned land located between the
eastern shore of Lake Tahoe and the State line, and the existing National Forest
boundary. The bill would authorize the expenditure of Land and Water Conser-
vation Fund monies for the acquisition of lands and would remove the expendi-
ture ceiling for the area by amending the Act of August 5, 1970 (84 Stat. 694).
The Federal Government has been supportive and involved in the development

and implementation of plans developed by the Tahoe Regional Planning Agency
under the Tahoe Regional Planning Compact of 1969. A longstanding issue in
the Tahoe Basin has been land ownership. A major portion of the lands within
the Basin are National Forest lands. Since 1968, the Forest Service has acquired
approximately 35,000 acres of land from private owners in a number of key
tracts within the Basin. Nearly two-thirds of the Basin is now in Federal owner-
ship. The States of California and Nevada have also acquired lands in the Tahoe
Basin for public use purposes.
We fully support their efforts and continue to support the acquisition of lands

in a cooperative manner with both the states and the Federal Government assum-
ing their appropriate role for the protection and management of the lands within
the Basin.
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The boundary of the Toiyabe National Forest was extended on August 5, 1970,
by the enactment of Public Law 91-372 (84 Stat. 694). That extension involved
approximately 12,920 acres of private land—some of which extended to the shore-
line of Lake Tahoe. That Act contained a $12,500,000 ceiling on acquisition. We
support the provision in section 3 of S. 2774 which would remove the $12,500,000
limitation. With the removal of the limitation, acquisition priorities in this area
could be considered along with other agency land acquisition priorities.
A small portion of the Whittel estate property in the Zephyr Cove area is out-

side of the 1970 boundary extension of the Toiyabe National Forest. We recom-
mend that the boundary of the Forest be extended to include the entire Whittel
estate property.
Mr. Chairman and Members of the Committee, this concludes my testimony.

I would be happy to respond to any questions you may have.

Senator BUMPERS. On the last panel that we had here, I understand
that Mr. Stafford had something that he wished to add to what the
panel has already said.
Mr. STAFFORD. Yes, Senator, just a quick matter. There were three

questions that were asked by Members of the Senate who were here.
Specifically, Senator Hansen asked about the recreational aspect of it
and was asking a question about the riprap.
That bank averages 8 feet high all the way across, and riprap that big

isn't something that you can walk down.
Senator BUMPERS. On the Arizona side?
Mr. STAFFORD. No. Where this property touches the river; this is a

picture of the shape of the property, Senator. This is the only part that
touches the river. It is riprapped clear from here to here, at an average
of over 8 feet high.
For recreational purposes, it is essentially impossible to climb down

over 8 feet of big rocks and do anything with it. It is farming land.
It comes right up in the center of two farms. That is basically what it
is, irrigated lands and you need a way that the water can flow all the
way across the land because of the fact that it has to be graded so well.

Senator BUMPERS. Do you irrigate from the river?
Mr. STAFFORD. No. We irrigate from the Palo Verde Irrigation

District, which has its allocation of water from the river.
The other question I wanted to deal with is these are the cuts, the

three or four cuts. The land involved here is in the southernmost of
the cuts. This is the land which is in orange and green. There is no
question about title. The claim made by the Federal Government is
the darkened area, which comes up in the middle of the two farms
again.
The lawsuits were filed on the same day, and they are sequential

in number-32, 33, 34, 35. We are No. 34. The court has not heard
this particular set of cases because it said to us, you guys are in
exactly the same fix as everybody else. We would like to be able to
deal with you in the same way that we deal with everybody else, and
we will continue your cases until you have time to go to the Congress
and see if you should not have been included in the initial bill.
The other question that was asked has to do with why we were

eliminated from the original bill. The only people that were rep-
resented at the time of the original bill were people on these three
cuts. This land was in the original bill.
The problem was that there is a piece of land over here named

Gossett, and in order to allay the fear of the Department that this
might also bring Gossett in—it is a completely different kind of case,
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not on the river, a completely different situation not related to these
defenses—at this time, because these people were not represented, it
was accepted by the people who were before the Congress, that limit
in the bill to 13.17, which is here. Actually, 13.17 leaves a good deal
of Mr. Schindler's land in, but that is the reason it was taken out,
not because they found any difference or any thought that there was
something wrong about that particular piece of land, but simply in
order to eliminate Gossett, they took it out.
Gossett has been tried, appealed, unsuccessfully, and it is no

longer a living being.
I think those are the only questions that I wanted to make clear.
Senator BUMPERS. That is very helpful. That map is the best map.

I wish you would have put that one up to begin with. It is much
better.
Mr. STAFFORD. That map, Senator, is in the material which is be-

fore you, but it is sort of hidden.
Senator BUMPERS. It is a copy.
Mr. STAFFORD. It is a copy, and it is not very good.
Senator BUMPERS. This map, and the one you have on the easel now

are excellent maps and give you a much better picture of the whole
thing.
Thank you very much.
Mr. STAFFORD. We appreciate your time.
Senator BUMPERS. I know that this is extremely important to you.

Nevertheless, we still appreciate your taking the time to come here
all the way from California. It is an honor to have you here.
Mr. STAFFORD. Thank you.
Senator BUMPERS. Our next panel consists of Mrs. Beverly Trulove,

Mr. Wilmer E. Foster, and Mrs. Iva Mae Harvey, and my notes indi-
cate that Mr. Floyd Shebley and Mr. Karle Landstrom are also
present.
Mr. SHEBLEY. That is correct, Mr. Chairman. I am Mr. Floyd

Shebley. I represent Mrs. Trulove and Mr. Foster. I don't intend to
speak. I submitted a written statement, and I will be delighted to
answer questions.
Senator BUMPERS. Because of the time involved, I will admit all of

these statements for the record, and I am going to ask each of you,
if you will, to summarize. I assume that much of what you have to say
would be duplicative of the preceding speakers' statements, but how
you proceed is up to you, wherever you wish to start. I will leave that
part to you. I ask you if you will simply summarize your views.

STATEMENTS OF IVA MAE HARVEY, WALLACE L. DUNCAN, BEV-
ERLY TRULOVE, WILMER E. FOSTER, AND FLOYD SHEBLEY
Mr. DUNCAN. I represent Mrs. Harvey. I don't intend to make a

statement, but I do want to clarify the record in one respect.
In the lengthy written statement that we prepared on behalf of

Mrs. Harvey, of which we furnished 50 copies this morning, we
omitted reference to No. 3078. I want it clear Mrs. Harvey is sup-
porting both the amendment to the original 2590 and the amendment
3078. She is the original owner of the Harvey tract, and she is verymuch involved in the Harvey claim.
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Senator BUMPERS. Mrs. Harvey, just for openers, how did it get its
name, Harvey's Fishing Hole ?
Mrs. HARVEY. Well, my husband was a farmer, and he hired a man

to help us with the subdivision report, and that is the name he came
up with. I tried to change the name after he made the original, and
he said it would cost me $1,000 to make the change, and we weren't
sufficiently prepared to make that change at that time, so I haven't
liked it, so we changed the name just for the use of it as Sportsman's
Paradise.
Senator BUMPERS. Go ahead with your statement, Mrs. Harvey.
Mrs. HARVEY. Mr. Chairman, members of the committee, I am Iva

Mae Harvey, of Blythe, Calif. I am pleased to have this opportunity
to appear in support of this proposed amendment No. 3078 amending
the S. 2590, which has been cosponsored by Senators Cranston and
Hayakawa.
The proposed amendment would provide certain legal and equitable

relief to certain landowners, including myself, and certain members
of the Harvey family.
By way of background, certain members of my family and I 
Senator BUMPERS. Let me interrupt you at this point. I have looked

over your statement. If you read it, we are going to be here until about
2 o'clock.

Mrs. HARVEY. This is a shortened version of that, the lengthy
statement.
Mr. DUNCAN. She has a summary here.
Senator BUMPERS. Go ahead.
Mrs. HARVEY. By way of background, certain members of my fam-

ily and I are landowners on the contested land located near Cibola,
and known as Harvey's Fishing Hole and Sportman's Paradise.
My late husband, myself, and members of our family were original

owners dating back to 1952 of all of the contested property, title to
which may be affected by the enactment of the proposed amendment
of H.R. 7101, S. 2590, and this amendment.
The original tract located adjacent to the Colorado River was pur-

chased by Mr. Harvey and myself in 1952 from the fee owners who
at that time traced it, clear title to the property, then located in Ylima
County, Ariz., back to the original homestead patent signed by Presi-
dent Woodrow Wilson on January 13, 1914, after a thorough and
careful search of the county land records, which showed an unbroken
chain of title back to the original conveyance from the United States.
In fact, our search of the land records showed that in the 1940's

the United States purchased some 240 acres and 160 acres in separate
transactions involving lands adjacent to ours. At the time of such
purchases, the United States made no claim that the lands were ac-
creted to federally owned lands.
Prior to the dependent resurvey of accretion land in 1960 (approved

May 19, 1961) which finally determined that Harvey's Fishing Hole
and the surrounding land on the California side of the Colorado River
was, in fact accretion to Government-owned upland, the United States
did purchase certain land in the vicinity of Harvey's Fishing Hole for
the purpose of clearing title to lands which might be affected by the
construction of the Imperial Dam and Reservoir. Litigation of the

35-866 0 - 79 - 6
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title would have been a lengthy process and would have had to await
resurvey.
At that time, at the time of the purchase, the title was checked in

the court and with the deed from the U.S. Government, we felt that
we had sufficient title which wouldn't be challenged.
In 1951, prior to our purchase of the subject lands, the Department's

own map showed that the lands at Harvey's Fishing Hole were
patented lands in private ownership.
In view of the schedule of the members of the staff of this com-

mittee, I will not take time on the record of these hearings to outline
and describe the chain of title which culminated in the purchase of
the property in 1952. I have submitted for the consideration of the
committee much more detailed, written statement, which I respect-
fully request to be incorporated into the record of these hearings.
Appended to my statement is a record of the title transactions

respecting this property since 1914. Suffice it to say in summary that
at that point, and indeed until the late 1960's, no one had any reason
to doubt that the conveyance to Mr. Harvey and I carried a good and
sufficient title.
Upon purchasing the subject lands, Mr. Harvey and I conceived the

idea of developing a small resort and retirement community on the
banks of the Colorado River which we have come to love so much. The
implementation of the concept became our life's work during the
later years of Mr. Harvey's life; with sincere dedication and invest-
ment of most of our life savings and resources, we watched at least
portions of it unfold and materialize as development proceeded. Home
sites sold. Houses were built, and recreational facilities developed, and
the nucleus of a community began to take shape.
During the development stages, both of the States of Arizona and

later California recognized the property in the Harvey family, and
in the purchases derived their title and interest in the subject lands
from us.
The title report showed our valid title was obtained from both the

State of Arizona and the State of California. At all times, during the
development stages and until the United States first claimed an
interest in the subject lands in 1967, we paid our property taxes, first
to Yuma County in Arizona

' 
and after the 1966 Colorado River

Boundary Treaty was ratified by Congress, we paid unsecured prop-
erty taxes to Imperial County, Calif.
In further recognition of the valid titles held by the Harvey in-

terests, the State of California in 1958 granted us a subdivision permit
for the development of the recreational and residential subdivision.
The permit was granted only after a thorough examination of title
documents submitted in support of the permit application.
At all times following the purchase of the subject lands, we were

in open notorious possession of the subject lands, and the development
work and future plans for a community development were widely
known. As development work continued, and building lots were sold,
the activity of Harvey's Fishing Hole was frequently observed and
ignored by representatives of the Bureau of Reclamation, the Bureau
of Land Management, and other representatives of the U.S.
Government.
[Subsequent to the hearing the following information was sub-

mitted for the record:]
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The issue of whether the United States should be esbopped from asserting
title to the Harvey's Fishing Hole lands was fully litigated at trial and decided
adversely to the defendants by the jury. The answers to the jury's special inter-
rogatories specifically show that the jury found that neither the government nor
any of its agents "engaged in affirmative conduct amounting to either a repre-
sentation of concealment of material facts" with respect to the government claim
•to Harvey's Fishing Hole. The jury also found that the defendants were not
"ignorant of the facts concerning the government's claim to 'Harvey's Fishing
Hole.'"
Between 1960 and August, 1965, the United States was engaged in active

litigation to contest the ownership of the parcel immediately adjacent and to
the west of Harvey's Fishing Hole (United States v. 11.8 Acres, Civil No.
2468-SD, the Dredge Harbor Case). The issues involved in the litigation regard-
ing title to the property immediately adjacent to Harvey's Fishing Hole were
identical to those which were presented in Harvey's Fishing Hole. Following
the affirmance on appeal of United States v. 11.8 Acres, the Lower Colorado
River Land Use Office sought authorization to offer the occupants of Harvey's
Fishing Hole permits to allow them to continue to occupy the land which they
were claiming within Harvey's Fishing Hole for a period of 20 years. This
authorization was not obtained until 1967. Prior to that time, the longest lease
term which could have been offered was five years. Following the receipt of
authorization to offer a 20 year permit, notices were sent out to the occupants
of Harvey's Fishing Hole inviting them to sign a permit.
The charge that certain occupants of Harvey's Fishing Hole were provided

assurances that the government did not seek to acquire or contest ownership of
Harvey's Fishing Hole is false. A dependent resurvey of this land was con-
ducted in 1960 and was approved on May 19, 1961. A copy of this "Dependent Re-
survey and Survey of Accretion" is enclosed. Following the filing of this survey,
the official position of the Department of the Interior has always been that this
land is public land of the United States by virtue of the fact that it accreted to
publiely-owned upland.

It should be noted that on December 5, 1950, Kindred E. Harvey and Iva
May Harvey, and others, petitioned for the inclusion of approximately 2,610
acres of land on the California side of the Colorado River (including that land
now known as Harvey's Fishing Hole) within the boundaries of the Palo
Verde Water District, a political subdivision of the State of California. A copy
of this petition was introduced at trial as government's exhibit 41 and is enclosed.
On January 12, 1951, the Palo Verde Irrigation District Board of Trustees,

acting upon the petition of Kindred E. Harvey and Iva May Harvey, and others,
voted to include the approximately 2,600 acres, including the area now known as
Harvey's Fishing Hole, into the Palo Verde Irrigation District and described it
as "some Government lands in Imperial County, near the southeast corner of
the district boundary." The land is further described as "certain public lands
of the United States adjacent to the south boundary line of said district. * * *"
A copy of the minutes of the January 12, 1951 meeting of the Board of Trustees

(government's exhibit 43 at trial) is enclosed. These two documents clearly
show that the Harveys, and the other 11 persons who petitioned to have the
affected land included within the Palo Verde Water District, were aware that
this land was in fact public land of the United States. It should be added that
Mrs. Harvey so testified at trial.
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Palo Verde Water District
Blythe, California' .

Gentlemen:

Deceuber 5, 1950

We the undersigned do hereby state that we are
engaged in the improvement of the followineland:

Sections and Part of Sections 2, 5, 4, 8, 9, 10,' and„

NE, and EL-- of NW,1 of SectiOn 5, Township 9 South,.

Range 22 East San Bernardino Base Meridian, Located

in Imperial County,

and reques thi.t this land be brought into the Palo Verde
Water District and become subject to all rules and
regulations fol,,ir4gation by said water district.

•

f

; GOVERNMENT
EXHIBIT

Attorney Arvin B. Shaw, Jr. presented a written report on the meeting of the
Executive Committee of the Irrigation Districts Association held in San Fran-
cisco on December 28, 1950, and Chairman Miller asked that the matter of attend-
ance at the Irrigation Districts Association biennial meeting in March at
Sacramento be brought up at the February 9, 1951 meeting.

It was moved by J. E. Marlowe, seconded by R. G. Eberhart and unanimously
carried that the statement of the Irrigation Districts Association of California
for the annual dues for 1951 be approved for payment.

It was moved by J. E. Marlowe, seconded by Don Underwood and unanimously
carried that the statement of the Colorado River Association Six-Agency Fund
dated November 10, 1950 be tabled to the February 9th meeting when all Board
members are present.
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Mr. C. L. Stephens appeared before the Board regarding the possibility of in-
cluding some Government lands in Imperial County, near the southeast corner
of the District boundary, within the District's boundary. Attorney Shaw stated
that Section 46 of the District Act provides that such lands of the United States
may be included by order or resolution of the Board without the filing of any
position. Atlhough it was a borderline proposition, Attorney Shaw was of the
opinion that it would be advisable that a notice of the proposed inclusion be
given to the public and that a hearing be held before the Board makes any order
of inclusion of this kind. In addition to the above application and petition it was
moved by J. E. Marlowe, seconded by Walter Bollenbacher and unanimously
carried that proceedings be initiated to include within the District all public
lands in Township 9 South, Range 22 East, and the East half of Sections 1 and
12, Township 9 South, Range 21 East south and seat of the present District's
boundary. It was moved by Don Underwood, seconded by R. C. Eberhart and
unanimously carried that the following resolution be adopted, to-wit:
Whereas, C. L. Stephens, et al. filed with the Board of Trustees of Palo Verde

Irrigation District at its meeting held December 14, 1950, a Petition, dated De-
cember 5, 1950, asking that certain public lands of the Untied States adjacent to
the South boundary line of said District be included within said District, and
said Board has duly considered the matter of said Petition;
Now, therefore, good cause appearing therefor, it is hereby ordered that the

Assistant Secretary cause to be published and posted in accordance with the law
a notice of hearing in substantially the form of which copy is filed in the minutes
of this meeting, and constitutes pages 8 and 9 of this minute book, and that at its
regular meeting to be held on February 9, 1951, said Board hold a hearing upon
the matters specified in said notice and determine whether or not the land de-
scribed in said notice shall be included within said District.
Mrs. HARVEY. Moreover, in 1961 or 1962, when the Department of

Interior announced the development and implementation of a lower
Colorado land use plan, representatives of the Harvey interest made
numerous points of inquiry to officials of the Department of Interior
who repeatedly indicated that our community and our development
property interests were not affected in light of our clear attaching of
the title.
We were repeatedly assured that the United States had no interest

in acquiring our lands or contesting our ownership thereof. In 1960
when the Department of Interior filed the condemnation suit, an action
involving lands adjacent to Harvey's Fishing Hole, later known as
the Beaver condemnation case, we were assured by Government officials
that this condemnation suit would have no effect on our lands.

Initially, the accretion issue and the issue respecting the title to the
property was not opposed in the context of the condemnation suit. In
1963 when the accretion issue surfaced, we attempted to intervene in.
the Beaver litigation, and we were assured by the assistant U.S. attor-
ney that the outcome of the Beaver case would have no effect on our
property interests.
On the basis of these assurances, our motion for intervention was

withdrawn. During the period from 1960 through 1967, Mr. Harvey
and other members of the family repeatedly made inquiries of Depart-
mental officials and officials of the title companies respecting rumors
that the United States would assert title to the lands at Harvey's
Fishing Hole. Each such inquiry was met with assurance that the title
was valid, and that the United States would not assert such claims.
It was only after the conclusion of the Beaver litigation that the

representatives of the United States began to question our title and to
express any interest in acquiring the lands, and in 1967, asserting title
to lands located in Harvey's Fishing Hole.
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Even then it was not until 1972 that the United States took any

affirmative action to assert title in ejectment proceedings against the

current owners of lands in the community. Throughout the period of

1968 through 1972, Departmental officials did make statements and

engage in activities which tended to undermine public confidence in our

titles. Throughout the protracted litigation which followed and which
is still pending in the U.S. Court of Appeals for the Ninth Circuit,

we were thwarted by the applicable legal doctrines which we seek

here to have Congress waive.
We are confident that the record before the U.S. district court would

clearly have supported our position on a number of legal and equitable
defenses which were either precluded or restricted under the doctrine

of sovereign immunity.
Time does not permit a more detailed description of the heartbreak,

expense and frustration which we have experienced over the last
decade in defending our legal and equitable rights to our property

and homes.
These details are, however, more fully presented together with the

public documentation in the prepared comments filed with the com-
mittee. I respectfully invite the committee membership, members and
staff, to give it a thorough, thoughtful consideration to this informa-
tion and background. Upon such analysis, I am certain that fair minds
will conclude that the property and homeowners of Harvey's Fishing
Hole are fully worthy of the same legal and equitable considerations
as our fellow landowners in Riverside County who obtained relief in
Public Law 91-505, and those who are seeking relief in H.R. 7101.
In fact, of all of the affected landowners on the river, we submit

that ours constitute a most compelling equity which should be recog-
nized and result in the passage of the bill as 'amended.
We are confident that, given the opportunity through the enact-

ment of the proposed amendment to S. 2509 and 3078, we can meet
the stringent limitations set forth in this legislation.
I would like to say that by accretion, the Government has obtained

the court proceedings 'against us, that we are sure that it is not accre-
tion land because the ground is much higher in the area. The survey
of 1902 and recently the land in our area is much higher than the old
riverbed. You would have had to climb about 14 or 15 feet to get up
and come into a channel. It doesn't come as accretion land, as the slow
and imperceptible area, but it comes into a channel, and there were
big trees that were in this area that we cleared off ourselves that
couldn't possibly have been cleared off in 1948 on the surrounding area,
that was in the area that would have been recreation. It took my son
over 2 days with a "cat" to pull one special tree, and that was a large
cottonwood. It was very high, very large, and that couldn't possibly
have been accretion land.
We have had many engineers on our property that have stated that

it could not possibly be accretion land, but the Department of Interior
in their suit produced maps and a mosaic map of the 1930 river that
was in flood stage at the time, and confused the jury, and then we had
other land up the river that was in the area of the Bureau of Land
Management or the Department of Interior which was unsecured
property that was given to the Indians, and that has been secured,
but they brought in the element and confused the jury with both those
places until we lost in the suit.
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[ Subsequent to the hearing the following information was sub-
mitted for the record:]
All maps relied upon by the United States during trial were either official

surveys of a public agency such as Palo Verde Irrigation District or were made
by Federal entities such as the General Land Office of the Bureau of Reclama-
tion. The 1930 Mosaic referred to was an aerial photo flown by Fairchild Aerial
Surveys, Inc., under contract from the Bureau of Reclamation. It is now a part
of the Bureau of Reclamation's official file. A reduced copy of the 1930 aerial
mosaic is enclosed with this response. A greatly enlarged copy of this photograph
was introduced at trial as government exhibit 1. The affected land, Harvey's
Fishing Hole, is located just above the point indicated as river mile 596 and
on the right (California) bank immediately adjacent to the number 596.

Senator BUMPERS. Mrs. Harvey, are there improvements on these
lots that have been sold? You say you sold approximately 80 lots. Did
people build homes on those lots?
Mrs. HARVEY. Yes, there is.
Senator BUMPERS. How many homes are there on that tract?
Mrs. HARVEY. Thirty-five lots that is improved and have homes on

them.
Senator BUMPERS. What disposition does the Government offer, what

kind of a settlement have they offered to make?
Mrs. HARVEY. They are charging us, myself, they are charging

$10,000 for damages.
Senator BUMPERS. The people who own homes there?
Mrs. HARVEY. Each one of them have different amounts that have

been charged.
Mr. DUNCAN. By way of clarification, Senator, the judgment
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awarded by the jury on the claims for damages was I think 41,000 or
42,000, allocated according to the amount of acreage they had.
Mrs. Harvey is the mortgagee on a lot of this property; when the suit

was filed in 1971, most of the mortgagors ceased paying on their mort-
gages, and there was an agreement struck between the landowners that
they would mutually fund the litigation and attempt to get relief leg-
islation, and if either was successful, the mortgagors would continue or
resume paying on the mortgages. There were a few that have continued
to pay Mrs. Harvey, but by and large, there has been no flow of funds
on those mortgages since the Government filed suit.

Senator BUMPERS. Is there any estimate of the value of this tract of
land right now with the improvements, what is the total estimate?
Mr. SHEBLEY. We haven't had a formal appraisal, Mr. Chairman. We

had one contractor out to the subdivision some years ago who estimated
the improvements themselves, the cost of constructing them, was in
excess of 21/2 million dollars, but we didn't pursue that very far.
The Government itself, the only appraisal it has made was in prepa-

ration for the lawsuit, assessing the rental damages, and it said now
how much would a similar 50 by 100 lot rent for per year during a 

iperiod of time, so we have only got ballpark figures n that regard.
Senator BUMPERS. The thing about this case, it is a different case

from the S. 2590, but there certainly seems to be a case of unjust in-
fringement on the part of the Government. They are not offering any
compensation, and indeed they are charging property owners rent I
assume to live there?
Mr. DUNCAN. That is correct, and it is retroactive.
Senator BUMPERS. They are not charging rent on the basis of the

value of the improvements, are they?
Mr. DUNCAN. No—on the basis of the estimated value of the land for

rental purposes, without improvements on it.
Senator BUMPERS. Did the Harveys get an attorney's opinion on the

title of this property at the time they purchased it?
Mr. DUNCAN. They had four or five title opinions. They had an

absolute title opinion from TransAm. They were able, during the first
5 or 6 years of selling lots on this property, to secure title insurance.
Senator BUMPERS. I noticed that the title insurance company has

paid some of these people.
Mrs. HARVEY. That's right.
Mr. DUNCAN. They have. It was only sometime after the initiation

of the Beaver condemnation suit and during the course of that suit
that the United States began raising the issue that the adjacent lands
to the Harvey's Fishing Hole were accretion, that there were fears
that they might assert a similar claim on Harvey's Fishing Hole, and
we believe and I think we could substantiate that members of the staff
of the Bureau of Reclamation circulated rumors in the 1960's that they
would claim this land, and those rumors led the title company to back
off from further insurance.
Senator BUMPERS. Is Mrs. Harvey, she and the estate, defendants in

a lawsuit by some of these property owners?
Mr. DUNCAN. None of them has filed yet. There is that exposure.
Mrs. HARVEY. We have one that rescinded their contract, and

Mr. Stafford here in the other suit represented us on that suit, and
may have paid that off.
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Senator BUMPERS. Is there anybody here who has a different position
in this suit, either in the derivation of Mrs. Harvey's title or for some
other reason?
Mr. SHEBLEY. Mrs. Trulove and Mr. Foster are both individuals

who purchased in 1961 and 1964 respectively from the Harveys. They,
too, had title insurance, title searches, had the approval of the State
of California and Arizona, subdivision maps and the like, and they
were able to obtain title insurance without any problem.
In that regard, however, it should be noted that title insurance is

only issued for the unimproved value of the lot, in 1961, the value of
a 5,000 square foot lot in Mrs. Trulove's case, which came nowhere
near compensating her for what she has there now.
Mrs. Trulove has here—you have asked about improvements—some

photographs of the area.
Senator BUMPERS. May I see those? Mrs. Trulove, what did you pay

Mrs. Harvey for your lot?
Mrs. TRULOVE. We paid $14,000. Well, one lot, my husband and I

have, own two river lots. We paid $7,350 per lot.
Senator BUMPERS. You bought two?
Mrs. TRULOVE. Yes.
Senator BUMPERS. How much have you put—did the title insurance

company reimburse you for the value of the lot?
Mrs. TRULOVE. Yes.
Senator BUMPERS. How about the improvements? What is the cost

of the improvements on this property?
Mrs. TRULOVE. My home owner's insurance policy values my home at

$60,000. That doesn't include our outside improvements, which you can
see in the pictures. That is the home and the garage and the
outbuildings.
Senator BUMPERS. And you are on the river?
Mrs. TRULOVE. Yes.
Senator BUMPERS. Do you live there?
Mrs. TRULOVE. Yes. We bought the property in 1961, and I have

lived there permanently since 1966, and I would like to refute the
BLM's claim. I had no clauses in my title insurance policy.
Senator BUMPERS. Were there any clauses in your deed, any reserva-

tions, whatever?
Mrs. TRULOVE. I have the U.S. 1914 patent deed, warranty deed, with

Mrs. Harvey.
[ Subsequent to the hearing the following information was submitted

for the record :1
As stated previously, the contents of deeds between the Harveys and purchasers

from them are not known to us. However, it is known that R. W. Trulove, the
husband of Mrs. Beverly Trulove, received a copy of a Final Subdivision Public
Report on October 2, 1961. A copy of his receipt for this subdivision report and a
copy of the Final Subdivision Public Report are enclosed. The applicable provi-
sion of the Final Subdivision Public Report is contained as the second paragraph
under "WATER." These documents, taken together, provide adequate notice to
any prospective purchaser that the affected land was subject to adverse claims
by virtue of movements of the Colorado River.
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SAN DIEGO OFFICE
615 Orpheum Theatre Building

Room 8003, State Office Bldg.
107 South Broadway
Los Angeles 12, California

2nd PARTIAL AMENDED

EDMUND G. BROWN, Governor

STATE OF CALIFORNIA

fliuthimi Lif Etat EBtatr
W. A. SAVAGE, Commissioner

MAIN OFFICE

1015 L Street, Sacramento 14

FINAL
SUBDIVISION PUBLIC REPORT

ON
HARVEY'S FISHING HOLE (REVISED)

YUMA COUNTY, ARIZONA
RES. NO. 14203

SAN FRANCISCO OFFICE
1182 Market Street

OAKLAND OFFICE
BOOT 6040, 1111 Jackson Street

FRESNO OFFICE
Room 3084, State Building
2550 Mariposa Street

Note—Read This Report Before Buying! 

This Report Is Not an Approval or Disapproval of This Subdivision

It reflects information obtained by the Division of Real Estate in its investigation of said tract.

The Commissioner does not regulate or govern the size of parcels, drainage, sanitation, water, and the physicalaspects of subdivisions. An such matters are regulated and passed on by the local public bodies and officials.

FEBRUARY 20, 1961

NOTE: THIS REPORT DOES NOT COVER DOTS 20, 21, 26, 29A, 41, 42,
50, 81 AND 82.

SPECIAL NOTES 

RESTRICTIONS AND OTHER MATT= OF RECORD: Purchasers should investi-
gate the conditions, reservations and restrictions that may run with
the land, including city or county zoning restrictions.

Copies of those items which are recorded may be inspected at the
office of the Yuma County Recorder. Information about zoning may
be obtained at the office of the Yuma County Planning Commission.
Certain lots are restricted for residential purposes only; and
uses are limited in other ways for certain lots. Matters of record
may be subject to certain errors or omissions.

WATER: The subdivider advises that Sportsmen's Paradise Water Co.
will supply water to this tract free of charge until such time as
this company is approved as a public utility by the State of
Arizona.

This tract is subject to any adverse claim by reason of accretion,
alluvion, avulsion, reliction, erosion; failure of the public
records to disclose appurtenant means of ingress or egress for
tract; or possibility that tract or any part of it is not within
the State of Arizona or is claimed by any agency or individual to
be within the State of California.

LOCATION: This subdivision is located on Harbor Boulevard and other streets
on the north bank of the Colorado River at Cibola Ferry Crossing.
(abandoned), approximately 17 miles south of Blythe, California.

It consists of approximately 30 acres divided into 96 parcels.

SUBDIVIDER: KINDRED E. HARVEY

DEPOSIT MONEY HANDLING: The subdivider advises that all money will be
impounded in an escrow or trust account in accordance with Section
11013.4(a) of the Business and Professions Code.

E-)e h
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ROAM: Roads within this subdivision are improved County roads.
Information to this Division indicates that access to this tract

appears to be over a regularly travelled road, however, this Division
has not been advised as to its exact legal status.

UTILITIES: The subdivider advises that electric utility services are
available, subject to company extension rules and regulations, from
the California Electric Power Company.

Purchasers should contact the above company regarding service
connections and the costs involved.

SEWAGE DISPOSAL: The subdivider advises that septic tanks are to be used
for sewage disposal

DESERT WIND AND RAINS: Heavy winds blow from time to time in all desert
regions, and this may or may not prove detrimental to this Subdivision.

Luring certain periods of the year heavy rains may occur in desert
regions. Damage may result to property along natural drainage courses
which have not been protected by sufficient flood control measures.

MISCELLANEOUS: The subdivider advises that it is approximately 17 miles to
the nearest high school, 5 miles to the nearest grammar school, and
5 miles to the nearest community shopping center.

He also advises that school bus service is available to the
grammar school and high school.

Purchasers should contact the local school board regarding school
facilities and bus service.

FIRE PROTECTION: The subdivider advises that there is no organized
structural fire protection for this tract.

CONTRACTS OF SALE: The subdivider has indicated that sales may be made on
Contracts of Sale. Prospective purchasers should read and understand
the terms of these contracts before signing than.

BPP:ny

(Signed) W. A. Savage
Commissioner

RES. NC. 14203
(2nd Partial Amended)
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LOS ANGELES OFFICE
!zoom 310, Spring Amid.. Building

SAN DIEGO 015 IC!
615 Olphourn Ti..,,. Building

PARTIAL AllEND111)

DIMOND O. BROWN, Gowienw

STATE OF CALIFORNIA

Divioion of ziITEo/ati,
W. A. SAVAGE, Commission*.

MAIN OFFICE

1015 1. 511,4t, SineFinnuordo 14

FINAL
SUBDIVISION PUBLIC REPORT

ON
HARVEY'S FISHING HCLE (REVISED)

YUMA qOUNTY, ARIZONA
RES. NO. 14203

BAN PRANCISCO OFfIC!
1182 Markel Sire..

OAKUND OFFICE
1815 Tolugraph Aviinu4

FRESNO OFFICE
308 Rowell Building

Prospective Purchasers Should Read This Report Before Buying! 

This Report Is Not an Approval or Disapproval of This Subdivision
It reflects information presented by the subdivider of the above-subject tract and other information obtained
by the Division of Real Estate in its investigation and examination of said tract. This report :9 issued in accordance
with the provisions of Sections 11010 and 11013 of the Business and Professions Code of the State of California.

Subdivision reports are issued by the Commissioner on subdivisions for the purpose of preventing fraud, mis-
representation or deceit. The Real Estate Commissioner does not regulate or govern the size of parcels, drainage,
sanitation, water, and the physical aspects of subdivisions. All such matters are regulated and passed on by the
local public bodies and officiaLl.

Seller Should Note the Following:

Rule No. 2795 of the Commissioner's Rules and Regulations (Chapter 6, Title 10, Calif °raja Administrative
Code) requires that:
(1) a true copy of this report must be given to the prospective purchaser;
(z) the prospective purcb-aser must be given an opportunity to read this report before a deposit is taken or an

agreement cf sale is exec-uteci;
(3) a receipt must be taken from the buyer showing not only that he received a copy but that he had an

opportunity to read it before buying; and
(4) the receipts so taken must be kept available for inspection by the Commissioner or his deputies.

NOTE: THIS REPORT DOES NOT COVER LOTS 20, 21, 26, 29A, 41,
42, 50, Si AND .83.

. SPECIAL NOTES 

RESTRICTIONS AND OTHER MATTERS OF RECORD: Purchasers should
investigate the conditions, reservations and res,rictions that
may run with the land, including city or county zoning restric-
tions.

Copies of those items which are recorded may be inspected at
the office of the Yuma County Recorder. Information about zoning
may be obtained at the office of the Yuma County Planning Com-
mission. Certain lots are restricted for residential purposes
only; and uses are limited in other ways for certain lots.
Matters of record may be subject to certain errors or omissions.

WATER: The subdivider advises that the Sportsmen's Paradise
Water Co. will supply water to this tract free of charge until
such time as this company is approved as a public utility by
the State - of Arizona.

This tract is subject to any adverse claim by reason of accretion,
alluvion, avulsion, relictiou, erosion; failure of the public
records to disclose appurtenant means of ingress or egress for
tract; or possibility that tract or any part of it is not within
the State of Arizona or is claimed by any agency or individual to
be within the State of California.

DATE OF THIS REPORT: June 2, 1960
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LOCATION: This subdivision is located on Harbor Boulevard and other streets

on the north bank of the Colorado River at Cibola Ferry Crossing

(abandoned), approximately 17 miles south of Blythe, California.

It consists of approximately 30 acres divided into 96 parcels.

SUBDIVIDER: KINDRED E. HARVEY

DEPOSIT MONEY HANDLING: The subdivider advises that all money will.be

impounded in an escrow or trust account in abcordance with Section

11013.4(a) of the Business and Professions Code.

SCADS: Roads within this subdivision are improved acunty roads.

.Information to this Division indicates that access to this tract

appears to be over a regularly travelled road, however, this Division

has not been advised as to its exact legal status.

UTILITIES': The subdivider advises that electric utility services are

available, subject to company extension rules and regulations, from

the California Electrio Power Company.
Purchasers should contact the above company regarding service

connections and the costs involved.

SEWAGE DISPOSAL: The subdivider advises that septic tanks are to be used

for sewage disposal.

DESERT WIND AND RA/RS: Heavy winds blow- from time to time in all desert

regions, and this may or may not prove detrimental to this subdivision.

During certain periods of the year heavy rains may occur in desert

regions.. Damage may result to property along natural drainage courses

which have not been protected by sufficient flood controL measures.

MISCELLANEOUS: The subdivider advises that it is approximately 17 miles to

the nearest high school, 5 miles to the nearest grammar school, and
5 miles to the nearest community shopping center.

He also advises that school bus service is available to the

grammar school and high school.
Purchasers should contact the local school board regarding school

facilities and bus service.

FIRE PROTECTION: The subdivider advises that there is no organized

structural fire protection for this tract.

CONTPACTS OF SALE: The subdivider has indicated that sales may be made on

Contracts of Sale. Prospective purchasers should read and understand

the terms of these contracts before signing them.

atIM:bt:b1

(Signed) W. A. Savage
Commissioner

-2- and last. Res. No. 14203 (Partial Amended)
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LOS ANGELES OFFICE
Room 3112, Anode Soi

SAN DIEGO OFFICE
613 Orphown, nouns Building

GOODWIN J. KNIGHT, Gov•rnor

STATE OF CALIFORNIA

Ditiiiiion of ilb:a1 Eritatr
MAIN OFFICE

1021 0 SI.M, Sac/omen,* 14

FINAL
SUBDIVISION PUBLIC REPORT

ON
HARVEY'S FISHING HOLE
YUMA COUNTY, ARIZONA

RES. NO. 14203

SAN FRANCISCO OFFICE
1182 Mofkm Strom

OAKLAND OFFICE
Room 304, 1744 deco.,

FRESNO OFFICE
308 Row411 (Wilding

Prospective Purchasers Should Read This Report Before Buying! 

This Report Is Not an Approval or Disapproval of This-Subdivision
It reflects information presented by the subdivider of the above-subject tract and other information obtainedby the Division of Real Estate in its investigation sed examination of said tract. This report is issued in accordancewith the provisions of Sections 11010 and 11011 of the Business and Professions Code of the State of California.
Subdivision reports are issued by the Commissioner on subdivisions for the purpose of preventing fraud, misrepre-sentation or deceit. The Real Estate Commissioner does not re,ilate or govern the size of parcels, drainage, sani-tation, water, and the physical aspects of subdivisions. All such matters are regulated and passed on by the localpublic bodies and officials.

Seller Should Note the Following:

Rule No. 2795 of the Commissioner's Rules and Regulations (Chapter 6, TIO.e 10, California Administrative
Code) requires that:

(1) a true copy of this report must be given to the prospective purchaser:
(2) the prospective purchaser must be given an opportunity to read this report 1,fore a deposit is taken or anagreement of sale is executed;
(3) a receipt must be taken from the buyer sliowing not only that be received a copy but that he had an

opportunity to read it before buying; and
(4) the receipts so taken must be kept available for inspection by the Commissioner or his deputies.

' SPECIAL NOTE: Your attention is especially directed to the
' paragrsphs boLow 1,-eaded: (X) RESTRICTIONS AND OTHER MATTERS
' OF RECORD, (X) SYR17,72S, (X) WATER, (X) FIRE PROTECTION AND
' (X) CON..MACTS OF SALE.

DATE 02' THIS REPORT: December 13, 1956.

LOCATION: This subdivision is located on Earbor Boulevard and other streets
on the north bank of the Colorado River at Ciboia Ferry Crossing
approximately 17 miles south of Blythe, California.

It consists of approximately 30 cores divided into 75 parcels.

SUBDIVIDED: KINDRED E. HARVEY.

DEPOSIT MONEY HAND:ING: The subdivider advises that all money will be im-
pounded in an escrow or trust account in accordance. with Section
11013.4(a) of the Business and Professions Code.

(X) RESTRICTIONS AND OTHER MATTE:19 OF RECORD: Purchasers should investigate the
conditions, reservations, and restrictions that may run with the land,
including city or county soning restrictions._ .

Copies of those items which are "recorded" may be inspected at-the
office of the Yuma Cduuty Recorder.

This tract is subject to the following:
Reservation in favor of the United States of America for right-of-

way for ditches or canals constructed by authority of the United States,
recorded in patent in Docket 66, Page 293; Official Records of Yuma
County, Arizona.



101

(x)

Effect of the soldiers and sailors Civil Relief Act on Sam

Thompson, et al, defendants in Clause No. 13919 in the Superior Court

of the State of Arizona, County of Yuma.

Any adverse claim by reason of accretion, alluvion, avulsion,

reliction, erosion; failure of the public records to discloee

appurtenant means of ingress or egress for tract; or possibility that

tract or any part of it 43 not within the State of Arizona or is

claimed by any agency or individual to be within the State of

California.

STREETS: Streets within this subdivision have been offered for dedication

for public use but have not leen accepted by the county.

The subdivider advieas that he and/or Yuma County will install

the steeet improvements.

This may mean that future care and maintenance will be at the

expense of property owners.
Informaticn to this Division indicates that access to this tract

appears to be over a regularly travelled road, however this Division

has not been advised as to its exact legal status. •

(X) WATER: There is no regular water service to this tract. However bottled

water or tank delivery is available according to information supplied

by the subdivider from the "Triple A" Water Company, Brawley,

California.

UTILITIES: The subdivider advises that electric utility services are

available, subject to company extension rules and regulations, from

the California Electric Rower Company.
Purchasers should. contact the above company regarding service con-

nections and the costs involved.

SEWAGE DISPOSAL: The subdivider advises that septic tanks are to be used

for sewage disposal.

DESERT WIND AND RAINS: Heavy winds blow from time to time in all desert

regions, ana this troy or may not prove detrimental to this subdivision.

During curtain ?er'.ods of the yeEr heavy rains may occur in desert

region:— ,›Ireee may reeult to property along natural drainage courses -

which 'neve one 'eeen protected by sufficient flood control measures.

MISCELLANTAXS. The subdivider advises that it is approximately 17 miles to

the nee:est Liale schecl, 5 miles to the nearest grammar school, and
5 miles to the nearest c=unity shopping center.

Ee nlso advises that school bus service is available to the grsm-

mar school and high echool.
Purchasers should contact the local School Board regarding school

facilities and bus eervice.

(X) FIRE PnCT2CTIM: The subdivider advises that there is no organized

steuctural fire protection for this tract.

(X) CONTRACTS 07 SALE: The subdivider has indicated that sales may be made on

contracts us' sale. Prospective purchasers should read and understand

the terms of these contracts before signing them.

(Sicned) D. D. WATSON
REAL ESTATE CCHAISSIONER---

OF CALIFORNIA

JVNIbt:r1k

Res. No. 14203

35-866 0 - 79 - 7
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Senator BUMPERS. What is the nearest city to this area?
Mrs. TRULOVE. Blythe, Calif.-17 miles.
Senator BUMPERS. How far below Hoover Dam is this?
Mrs. TRULOVE. Many miles below Hoover. Our closest large dam

is Parker Dam, 80 miles up river.
Mrs. HARVEY. It is about 200 miles.
Mrs. TRULOVE. Hoover is 200 miles.
Senator BUMPERS. How far are you from Blythe, Calif.?
Mrs. TRULOVE. Seventeen miles.
Senator BUMPERS. That is where the people from Arkansas went

to pick cotton.
Mrs. TRULOVE. They are still there.
Senator BUMPERS. Some of them are coming back now since things

have gotten a little more prosperous.
Mrs. TRULOVE. Yes. Sir, I have been in the area since 1961. I am

familiar, in fact, I have made myself—this problem has been such
a terrible problem upon us that I have studied everything I could
possibly get my hands on, and I will be happy to answer any ques-
tions you might have.
Senator BUMPERS. What a stark contrast between the Arizona and

the California side of the river. This is a big bend in the river; isn't
it? Does that bend have a name?
Mrs. TRULOVE. No. We are just a little, as you can see, 27 acre sub-

division totally surrounded by over 2,000 acres of Government land.
Senator BUMPERS. The land, if I am looking at this map correctly,

is the top of this map north?
Mrs. HARVEY. Yes.
Mrs. TRULOVE. Yes. Your section of river is the strange section. It

runs almost east and west.
Senator BUMPERS. There is a bridge across the river at that point?
Mrs. TRULOVE. It's gone. We had a flash flood. It was called Savola's

Farmer's Bridge.
Senator BUMPERS. It washed out?
Mrs. TRULOVE. We had a summer flash flood and the debris knocked

the bridge out. It no longer is there.
Senator BUMPERS. When was that?
Mrs. TRULOVE. Three years ago in September.
Senator BUMPERS. Is all this land northwest of this subdivision

Government owned?
Mrs. TRULOVE. Yes. It is now being leased by the Beaver Brothers.
Senator BUMPERS. How much land was involved in the Beaver case,

11 acres?
Mrs. TRULOVE. There are 168 acres; they are now leasing from the

Federal Government 850 acres for I believe $5.51 per acre. They are
re-leasing the land to local farmers for the going price, which has
to be between maybe $110 and $125, and I think they have either a
15- or a 12-year lease.
Senator BUMPERS. They are leasing it at $5 an acre on 800 acres?
Mrs. TRULOVE. Yes.
Senator BUMPERS. When was that lease executed?
Mrs. TRULOVE. I would be guessing, but I believe it was no more

than 2 years ago.
Mr. SITEBLEY. The present lease I think is only 2 or 3 years old, but
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interestingly, the thing that has always appeared curious to us, and
we are not here to testify about this, but since Your Honor has asked,
we think shortly after they, quote, lost, close quote, their condemnation
suit to the land adjoining ours, that they entered into a very favorable
lease agreement for Government lands that they are now making quite
a bit of money on. That's fine for them I suppose, but interestingly,
the Beaver suit, the reason it is of some importance to us, not only is
the land next door, but it was the harbinger, it was the first Govern-
ment suit prosecuted through trial and appeal that the Interior was
able to get a favorable judgment, and they used that decision against
everyone along the Colorado River now.
Senator BUMPERS. Where was the Beaver land in relation to this

subdivision, north or south?
Mr. SHEBLEY. It was just west. The river runs almost due east to

west. The road that would lead on to the bridge you are looking at,
Mr. Chairman, would also draw a line that would dissect the two par-
cels, the Beaver parcel from the Harvey's Fishing Hole parcel, so it
was just west of downstream.
Mrs. TRULOVE. The large section, which would be on the east side

of us: has been leased from the Federal Government by quite a large
farming operation called the Desert Company, and they are not doing
quite so well because they are paying a little over $10 per acre per
year.
[Subsequent to the hearing the Department of the Interior sub-

mitted the following information:]
The comments of Mr. Shebley are erroneous. The condemnation case to which

he refers was lost by the Beaver Brothers in 1963 (United States v. 11.8 acres,
Civil No. 2468—SD, the Dredge Harbor Case). The judgment was affirmed on
appeal in 1965. Other litigation filed in 1971 was settled with the Beavers. The
settlement was effectuated in 1974. The lease referred to by Mr. Shebley and Mrs.
Trulove was issued as a result of this settlement.
The statement that the lease occurred shortly after the Beavers lost the con-

demnation suit is totally false. It was consummated nine years after judgment in
the condemnation suit became final.
The Beavers Brothers' lease with the United States was executed on April 19,

1974. The annual rental is $5,000. The rental is not adjustable during the term of
the lease. The lease was executed as part of a settlement of a law suit which also
encompassed the entry of a judgment of title and right to possession in the United
States (United States v. R. A. Beaver, et al., Civil No. 71-0283—E).
The rental was computed as indicated below.
The fair market rental value of comparable agricultural lands in the Palo

Verde Valley at the time the lease was executed was $55 per acre. There was de-
ducted from this amount the annual water charge normally payable by the lessor
because the lessee was required to pay that water charge. This resulted in a net
fair market rental value. The unamortized investment of the defendants in the
land was then considered. This unamortized investment was confirmed by an FBI
audit. It was considered that 15 years was a reasonable period of time to amortize
an agricultural type investment. The 15-year period was divided into total un-
amortized investment to obtain a value which represented that amount which
necessarily would have to be amortized during each year of the lease. The total
acreage was divided into the average annual amount needed to be amortized and
this amount was then deducted from the net fair market rental value of the lands.
That amount remaining was rounded off to the $5,000 per year rental charge con-
tained in the lease. This mechanism was adopted as a means of allowing the de-
fendants an opportunity to avoid a substantial monetary loss.
The defendants in United States v. Iva May Harvey were offered a more favor-

able settlement than that accepted by the Beaver Brothers. The defendants in
Harvey rejected that offer. Enclosed is a copy of a November 24, 1975, letter from
the United States Attorney to counsel for the defendants in which the settlement
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offer was made. Also attached is a January 12, 1976, letter from defendants' coun-
sel to the United States Attorney rejecting that offer.

EXHIBIT No. 1
NOVEMBER 24, 1975.

Re United States v. Iva May Harvey, et al., Civil No. 72-277—T
FLOYD SHEBLEY, Esq.,
McCann hebley,
San Francisco, Calif.
DEAR MR. SHEBLEY : Pursuant to your request for terms relating to a possible

settlement of the above-entitled case, the Department of the Interior has now de-
lineated the parameters of a possible lease that could be offered to the defendants
claiming ownership of lots in Harvey's Fishing Hole. The basic terms of the pro-
posed settlement would be as follows:

1. Entry of a stipulated judgment confirming title to and the right to possession
of the premises (the Harvey's Fishing Hole Subdivision) in the United States.

2. Dismissal of the cause of action for damages as to all defendants.
3. The execution of a lease of the subject lands to their respective claimants.
The terms of the lease would be as follows:
1. The maximum length of the term would be twenty-five years.
2. A yearly rental of $120—$180 per lot would be paid to the United States. The

difference between the rent charged and the fair rental value would allow the
defendants to amortize previous investments in the lots over the term of the
lease.

3. Use of the subject land would be limited to residential use only. No new
commercial businesses would be allowed.
In addition, all leases would be subject to the following limitations:
1. One lot would be leased to each defendant or one lot would be leased to a

husband and wife together, as the case may be. If, however, substantial permanent
improvements had been constructed on more than one lot by a defendant prior
to receiving notice of the claim of the United States to the subject lands, the
government would consider leasing more than one lot to such defendant. In this
regard, each case would have to be judged on its own merits. Sham transfers of
interests in the lots following the receipt of notice of the claim of the United
States to the subject lands or to avoid the policy of leasing only one lot to each
defendant would not be respected.

2. Permanent improvements existing on lots at the time of the execution of
the lease could be maintained. New or replacement improvements would be
limited to mobile homes which would be maintained so as to be capable of being
moved out of the flood plain upon 24 hours' notice. Any other improvements, in-
cluding fences, would require the prior written consent of the United States,
which consent would not unreasonably be withheld. All such improvements would
have to conform to the Guidelines for Construction in the Flood Plains of the
Lower Colorado River issued by the Bureau of Reclamation in March 1969.

3. No unlawful use of the premises would be permitted.
4. No fences or other obstruction could be constructed across facilities of the

United States without prior written consent.
5. Each lessee would have to release the United States from any claims for

damages arising from flood control operations and would be required to waive
any rights to grants or loans that might arise as a result of flood control opera-
tions of the United States under acts of Congress such as the Flood Disaster
Relief Act and loan programs administered by the Small Business Administra-
tion. The release and waiver would not apply to claims arising under the Federal
Tort Claims Act or by exercise of the United States of its right of eminent
domain.

6. Each lessee would be required to protect the premises from deterioration
including keeping the area free from weeds and particularly from allowing weeds
to go to seed. Failure to so protect the premises will result in action being taken
by the United States to protect the premises from deterioration at the expense of
the lessee.

7. No electricity, water or other services would be furnished by the United
States.

8. The injunctive provisions of the decree in Arizona v. California, et al., per-
taining to the use of water from the Colorado River would have to be incorporated
in the lease. The Bureau of Land Management is currently attempting to obtain
water rights along the Colorado River. If these efforts are successful, the lessees
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would be permitted to use a portion of the Bureau of Land Management's water
rights at cost. If these efforts are unsuccessful, it is anticipated that water rights
may be available through the Palo Verde Irrigation District.
9. All lessees would be required to indemnify the United States for all dam-

ages arising out of their use of the premises.
10. Lessees would be required to refrain from polluting the Colorado River

with sewage and other noxious substances. Compliance with all international
agreements, federal and state laws relating to pollution would be required.

11. Transfers or assignments of leases would be permitted only with the prior
written consent of the Bureau of Land Management which consent would not
unreasonably be withheld. Each transferee or assignee would be required to
agree to abide by the terms of the lease. A standard charge of $25 would be im-
posed to cover expenses of approving a transfer. No sublease or assignment of
part of the premises would be permitted if done for the purpose of allowing
multiple occupancy.

12. Each lease would be terminated:
(a) upon the end of the term specified in the lease;
(b) upon default in the payment of rent, after notice to pay rent or quit;
(c) upon default in the performance of the other terms and conditions of the

lease, after an opportunity for hearing and determination that default in fact
has occurred; and
(d) at the option of a lessee at the end of any calendar year provided that

the lessee is not in default under the lease.
13. Upon termination, all lessees would be required to remove the improve-

ments or to allow the United States to remove such improvements at the expense
of the lessee.
In addition to all of the foregoing, the standard "canned" provisions required

by statute, regulations and executive orders would be included.
All actual leases would be issued and administered by the Bureau of Land

Management.
The foregoing general terms would be offered to all defendants claiming land

within the Harvey's Fishing Hole Subdivision. The generosity of these terms
should not be misconstrued as some sort of recognition of the legitimacy of the
defendants' claims. I sincerely hope that you and your clients will accept these
terms and avoid the unnecessary expense of taking this matter to trial. I am
sure you realize that, should the United States be successful at trial, no settle-
ment would be offered.
Thank you for your courtesy and cooperation in this matter.

Very truly yours,
TERRY J. KNOEPP,

U.S. Attorney.
MICHAEL E. QUINTON,

Assistant U.S. Attorney.

MCCANN & SHEBLEY,
COUNSELORS AT LAW,

San Francisco, Calif., January 12, 1976.
Re United States v. Iva May Harvey, et al.
MICHAEL E. QUINTON, Esq.,
Assistant U.S. Attorney,
San Diego, Calif.
DEAR MIKE: This is to advise you that as of the date hereof, we have received

written responses from a total of fifty of the defendants (representing twenty-
eight different families) in the above-referenced matter in response to the settle-
ment proposal contained in your letter dated November 24, 1975. All of these
responses, without exception, were negative.
The above figures do not include the Harvey family, which I understanding

has voted unanimously to reject this settlement offer.
Very truly yours,

FLOYD H. SHEBLEY.

Senator BUMPERS. What are the crops that are grown around there?
Mrs. TRuLovE. Mainly cotton at this point we do have a produce.

We have lettuce, and there is melons. There is onions.
Senator BUMPERS. Are you telling me other land in that area is pri-

vately owned and rents for over $100 an acre a year?
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Mrs. TRULOVE. It is Government-leased land, and the basic lessee
pays the basic amount, but they can sublease it to other farmers, and
then this is where the large amount of money comes in, on the sub-
leasing.
We look pretty tiny there, Senator Bumpers.
Senator BUMPERS. Thank you.
[The prepared statements of Mrs. Harvey, Mrs. Trulove, Mr. Foster,

and Mr. Shebley follow:]

STATEMENT OF IVA MAE HARVEY, BLYTHE, CALIF.

Mr. Chairman and members of the committee, I am Iva Mae Harvey of Blythe,
California. I appear in support of the proposed amendment of H.R. 7101 ( S.
2590), which would provide certain legal and equitable relief to certain land-
owners on or near the Colorado River in Riverside and Imperial Counties. I am
accompanied by my attorney Wallace L. Duncan of Washington, D.C., and by
Mr. and Mrs. Don Harvey who also own property in the area to which the
proposed legislation relates.
By way of background, certain members of my family and I are landowners

In the community near Cibola, California, known both as "Harvey's Fishing
Hole" and "Sportman's Paradise". My late husband, Kindred, myself and our
family were the owners, dating back to 1952, of all of the contested property
which would or may be affected by the enactment of the proposed amendment
of H.R. 7101 ( S. 2590) as introduced and co-sponsored by Senators Cranston
and Hayakawa.
Other witnesses have addressed or will address the specific effects and legal

aspects of the proposed amendment. I support the analysis and recommendation
of the proposed amendment as described by these witnesses. For purposes of my
statement and for the information of the Committee, its Staff, and the full Sen-
ate, I will set forth certain background information which I believe establishes
compelling reasons for extending the legal and equitable relief requested in this
legislation to property owners located in Imperial County, California. I also
submit that this background information conclusively demonstrates that my fam-
ily, I and all other affected landowners at Harvey's Fishing Hole would qualify
for relief under the six stringent conditions which would be imposed by the pro-
posed legislation.
Our interest in the subject lands extends back beyond the 1952 purchase thereof

by the late Mr. Harvey and myself from the record owner. Prior to that time,
Mr. Harvey received permission to go on the lands, began clearing, fencing and
the early stages of development. Our purchase of the subject lands was finally
consummated in 1952.
The property was purchased by the late Kindred E. Harvey and myself under

joint tenancy deed dated November 10, 1952, from Richard F. Goulette and
Lillian N. Goulette, his wife. The deed was duly recorded in the County of Yuma,
State of Arizona.

Historically, the chain of title to these properties now located in Imperial
County, California, as a result of the 1966 Colorado River Boundary Compact,
dates back to January 13, 1914, when the United States issued Homestead Patent
No. 381486 to one S. E. Carlin. Said patent, signed by President Woodrow Wilson,
was recorded in the County of Yuma, State of Arizona. Between the date of the
original patent (January 13, 1914) and the date of purchase by the Mr. Harvey
and myself, the following transactions took place respecting the property now
know as "Harvey's Fishing Hole" and/or "Sportsman's Paradise :"
A. A deed from Cherry S. E. Carlin to W. A. Carlin, recorded in Book 37 of

Deeds, page 307 in the County of Yuma, State of Arizona.
B. A deed from W. A. Carlin and Grace Carlin, his wife, to Sam Thompson,

recorded in Book 61 of Deeds, page 473 in the County of Yuma, State of Arizona.
C. A deed from John Garfield Eckles to Fred Wardle, recorded in Book 74 of

Deeds, page 295, in the County of Yuma, State of Arizona.
D. A Treasurer's Deed to the State of Arizona as a result of a tax foreclosure

as recorded in Book 98 of Deeds, page 261, in the County of Yuma, State of
Arizona.
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E. A deed from the Board of Supervisors of Yuma County, to Richa
rd F.

Goulette and Lillian M. Goulette, his wife, recorded in Book 109 of De
eds,

page 465, in the County of Yuma, State of Arizona.

Prior to purchasing the above-described property by deed dated Novemb
er 10,

1952, and as early as 1948, the late Kindred E. Harvey and I had obta
ined

permission to utilize the surface rights to portions of the land in controv
ersy

from one Alfred Robb who purported to hold an interest in portions
 of the

subject property. The nature of the rights or property interests of the 
said

Alfred Robb, now deceased, are apparently not a matter of record and
 are

obscured by the passage of time and the deaths of the principals i
nvolved.

Whatever the nature of the rights of the late Alfred Robb, acting w
ith his

permission and consent, Mr. Harvey and I, members of the Harvey fam
ily and

others acting in their employ entered upon a portion of these lands a
nd com-

menced clearing the densely covered lands for the purposes and with
 the

intent of farming the land.
Mr. Harvey and I obtained absolute title to all of the lands in dispu

te on

November 10, 1952, and were theretofore and thereafter in constant4 cont
inuous,

actual, open and notorious possession of said lands. During this perio
d, portions

of the lands in question were surveyed, cleared, partially fenced and ot
herwise

utilized by the Harvey family.
At the time of the purchase of said lands in 1952, portions of the 

lands in

dispute were covered with large and aged cottonwood trees and 
trees of other

varieties, and compared with dense brush and other foliage. The 
existing trees,

some which were cut and cleared subsequently as hereinafter desc
ribed, had

existed on the lands in question for years prior to the date of acq
uisition by

Mr. Harvey and me according to individuals familiar with the h
istory and

development of the area.
From the date the property in dispute was first occupied and/or p

urchased by

us, our ownership, possession and occupancy of these lands was well
 known to

representatives of the United States of America and certain of it
s agencies,

including the United States Bureau of Reclamation and the United 
States Bureau

of Land Management. Mr. Harvey and several other member
s of the Harvey

family held numerous conferences and discussions with repre
sentatives of the

United States Bureau of Land Management and/or the Bur
eau of Reclamation

about the lands in question and other unrelated lands in the 
vicinity of Blythe

and Palo Verde, California. During these conferences and 
discussions which

occurred prior to 1967, the right, title and interests of the Harvey
 family to the

lands involved in the present controversy, were readily and co
nsistently recog-

nized, acknowledged and conceded by representatives of the Un
ited States.

Following the acquisition of title by Mr. Harvey and myself
, Mr. Harvey,

his Estate and I have fully paid property taxes to cogniz
ant local taxing

authorities on all lands in which we held a property interest. In 
this regard, the

subject lands were on the tax rolls of the County of Yuma, Stat
e of Arizona,

until 1966, when the Congress of the United States formally ratified
 the Colorado

River Boundary Compact between the States of Arizona and Cal
ifornia (See

Public Law 89-531 and California Government Code, Section 175 et s
eq.) . Until

the effective date of the Compact, property taxes were assessed by the
 County of

Yuma and paid by us in full on all tracts on which we had a present p
roperty

interest.
After the effective date of the Colorado River Boundary Compact, the 

lands

in dispute were carried on the tax rolls of Imperial County, Californ
ia, and

Mr. Harvey, his Estate and I have paid unsecured property taxes in full o
n all

property in which we maintained a present property interest. Unsecured prop
erty

taxes were voluntarily tendered and paid to the cognizant taxing authorit
y of

Imperial County since, in light of the title dispute which had developed between

us and the United States, Imperial County officials refused to assess and collect

taxes on the lands in question as secured properties to which title was not i
n

question. It is my understanding that representatives of the United States o
f

America and its agencies interceded and prevailed upon officials of Imperial

County, California to refuse to recognize the subject property as title and

secured property and to assess and collect property taxes on that basis.

Beginning in 1956, and in reliance upon the title to the subject property pur-

chased in 1952, Mr. Harvey and I conceived a plan of development of said prop-

erty and began the planning and development of a recreational-residential

community consisting of some ninety-six (96) lots to be located on some twenty-

eight (28) of the original forty (40) acres purchased by us.
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During 1956 and 1957, a large portion of the subject property owned by us
was cleared in preparation for the development of a recreational and residential
community. During this period, many of the large and aged cottonwood trees
and trees of other varieties were removed together with brush and other foliage.
The clearing and preparation of said lands for development was done openly
and notoriously, under the color of title and was, at all times, well known to and
observable by representatives of the United States of America, including repre-
sentatives of the U.S. Bureau of Reclamation and the U.S. Bureau of Land
Management. At no time during this period did any representative of the United
States of America raise or state any objection to the clearing, preparation and
development of the subject lands.
In 1957, Mr. Harvey applied for a permit for the development of a recreational

and residential subdivision on the lands in question. In 1958, after reviewing the
application for a subdivision permit, including proof of title submitted in support
thereof, the State of California issued a subdivision permit to us and final develop-
ment of the property was commenced. (A copy of the revised map of the Harvey's
Fishing Hole Subdivision is attached as Exhibit A).
Following the issuance of the subdivision permit by the State of California,

final clearing of the subject lands was accomplished by hand, by bulldozer and
by grader and improvements installed at great expense to and effort by the
Harvey family.
At all times during the development of the Harvey's Fishing Hole Subdivision,

we were in open and notorious possession of said property and the development
above-described was conducted with the knowledge of and without objection
by cognizant and responsible officials of the United States of America.
In 1958, as development of the subdivision progressed, we commenced the sale

of lots to third parties. To date, approximately eighty (80) lots have been sold
by me and the late Kindred E. Harvey to third parties, many of whom, at great
expense and with considerable effort, improved said properties, built homes and
located on said properties, either permanently or for part-time recreational pur-
poses. At the outset, we conveyed title to said lots by warranty deed on which
title insurance was secured by the purchasers. In other instances, we conveyed
such lots by quitclaim deed, leased lots with an option to buy said property or
leased lots for specified terms.
In the sale and conveyance of some of these lots, we became the mortgagees of

said properties and extended credit to the purchaser-mortgagor to accommodate
the sale of said lots. Substantial balances on unpaid mortgages are still out-
standing and are still owed to me and the Estate of Kindred E. Harvey. Since
this action in ejectment was initiated in 1972, and for various periods preceding
the filing of said action, the United States began a systematic and sustained
challenge to our title to various portions of the subject property. As a result, most
of the mortgagors have withheld payments due on said mortgages and have
refused to resume such payments until the title question is resolved in our
favor.

Certain of those who purchased lots from us under warranty deeds have
already collected the proceeds of title insurance purchased and secured on said
lots. These circumstances have created a severe economic hardship for me and
the Estate of Kindred E. Harvey, and have exposed me and the Estate to poten-
tial legal liability to purchasers who purchased lands and interests therein on
the strength of the title purchased by us in 1952 and the circumstances surround-
ing the ownership and development of the subdivision.
Not until some time in 1967, did any representative of the United States of

America raise any question respecting the validity of our title. In point of fact,
to the best of my recollection, a Mr. Crosby, who was then a representative of
the Bureau of Land Management, inspected the subject lands as late as 1963 and
assured us that the subject lands could not have been created by accretion to
Federally-owned uplands.
It is my understanding and belief that the Department of the Interior, com-

mencing some time in 1962 or 1963 initiated a review of title problems respecting
lands located on the Colorado River and subsequently developed a program
known as the Lower Colorado Land Use Program. As part of said program,
agents of the United States approached various of the landowners commencing
in 1967. In approaching certain of the landowners, the agents of the United
States asserted that said lands belonged to the United States and notified such
individuals that, if they had occupied parcels of land on or before August 24,
1965, they might qualify for a temporary use permit to be issued by the United
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States upon application properly submitted to the United States Bureau of Land
Management or Lower Colorado Land Use Office.

Earlier, on October 7, 1960 the United States of America filed a "Notice of
Filing Complaint on Condemnation" in the action entitled, United States of
America v. 11.8 Acres of Land, More or Less, in the County of Imperial, State
of California, et at., and Unknown Owners, No. 2468-SD-K, in the United
States District Court of the Southern District of California, Southern Division.
The latter case, which subsequently came to be referred to popularly as the
"Beaver" case (R. A. Beaver, et at. v. United States of America, 350 F.2d 4 (9th
Cir. 1965), involved some 11.8 acres of land approximately adjacent to Harvey's
Fishing Hole Subdivision or Sportsman's Paradise. In the original notice, the
United States simply sought to condemn the subject lands for public use in
connection with the Colorado River Front Work and Levee System Project of
the Bureau of Reclamation. We, for reasons unknown to us, were named as
parties to the Beaver case although we neither owned nor claimed any part of
the 11.8 acres which the United States sought to condemn in those proceedings.
When the Beaver case was initiated as a condemnation suit, the United States

did not raise the question of title to either the lands involved in the Beaver
case or the adjacent lands owned by us. It was assumed by us that the United
States recognized title in the record owners and simply sought to exercise the
Government's inherent power of eminent domain to acquire property needed
for a public use. To the best of my recollection and belief, the question of the
validity of title arose subsequently and only in connection with the question of
the amount of compensation to which the record owners of the 11.8 acres of the
land involved in the Beaver case were entitled.
When we discovered that the United States, in the context of the Beaver case,

sought to challenge the title to these properties on the basis of the spurious claim
that said properties were accretions to Federally-owned uplands, we retained
counsel (the late Richard F. Harless of Phoenix, Arizona), to file an Answer and
otherwise participate in Civil Action No. 2468-SD-K (Beaver case), to the
extent that our interest might appear.
On October 10, 1963, an Answer to the Summons and Complaint filed by the

United States in Civil Action No. 2468-SD-K was filed on our behalf. A copy of
our Answer is attached hereto and made a part hereof as Exhibit B. In essence,
said Answer set forth the fact that we had no property interest in the lands in-
volved in the condemnation suit (Civil Action No. 2468-SD-K), but that we owned
adjacent lands which were in a similar category. The Answer alleged that an
adverse factual determination as to the formation and ultimate ownership of the
lands involved in the Beaver case might adversely affect the titles of adjacent
tracts, including those owned or developed and sold by us.
On November 15, 1963, the United States filed a Motion to Strike our Answer in

the Beaver case on the grounds, inter alia, that the defense raised in the Answer
(i.e., the validity of our title) was insufficient as a matter of law in the contest
of a condemnation case on contiguous or adjacent lands sought by the United
States for a public use. A copy of the Government's motion to Strike and accom-
panying points and authorities is attached hereto and made a part hereof as
Exhibit C.

Following the filing of the Government's Motion to Strike, there followed a
series of negotiations and correspondence between our attorney and the repre-
sentatives of the United States ( to-wit Messrs. Francis C. Whalen, U.S. Attorney
and James S. Okazaki, Assistant United States Attorney) as a result of which it
was determined that our Answer would be withdrawn on the condition that our
respective rights would not be prejudiced in any way by the ultimate decision in
the Beaver case. Before agreeing to withdraw the Answer filed in Civil Action
No. 2468-SD-K, Mr. Harvey sought and obtained the assurances of his counsel
(the late Richard F. Harless) that the issues in the Beaver condemnation suit
were irrelevant and unrelated to any issue which might ultimately affect our title
or that of those who had purchased property involved in this dispute. Mr. Harvey
received such assurances from his counsel and was assured that similar repre-
sentations had been made by the representatives of the United States. That the
aforesaid negotiations, discussions, assurances and representations occurred is
documented in a letter dated May 25, 1967, from Richard F. Harless, Esquire, to
Mr. Albert Romeo, Administrator, Lower Colorado Land Use Office (copy attached
hereto and made a part hereof as Exhibit D).
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As a result of the aforementioned negotiations, discussions, assurances, and

representations, Mr. Harvey agreed to the withdrawal of the Answer previously

filed in Civil Action No. 2468-SD-K, and on January 24, 1964, a Stipulation and

Order was filed with the United States District Court. At some subsequent date,

our Answer was permitted to be withdrawn without prejudice to our interests.

A copy of the Stipulation and Order are attached hereto and made a part hereof

as Exhibit E.
After our withdrawal without prejudice from Civil Action No. 2468-SD-K, the

Beaver case was tried and, on the basis of the limited factual presentation of the

Government in that case, judgment was awarded to the United States granting

possession and ownership of the 11.8 acres in dispute in those proceedings. On

the ancillary issue of damages, the Court concluded, again on the basis of an

inadequate record, that the lands in question had accreted to Federally-owned
uplands and that, despite the equities in the favor of the record owners of said
land, title was in the United States and the defendants were, therefore, not

entitled to compensation.
In the Beaver case, neither the defendants nor the United States presented

evidence adequate to demonstrate the actual and historical development, forma-
tion, location, nature and use of said lands. There was, and is, considerable evi-
dence that the lands involved in the Beaver case and contiguous and adjacent
lands were not created by accretion, but were located in juxtaposition with the
course of the Colorado River, by avulsive changes in the River. In this regard,
there exists considerable evidence that the dramatic changes of the Colorado
River course occurred, for the most part, in the period before the closing of the
gates at Hoover Dam in 1935. Prior to that time, many man-induced changes in
the River course were made including several which affected the course of the
River in the immediate vicinity of the lands involved in the Beaver case and
those located at Harvey's Fishing Hole. Moreover, there exists considerable
evidence, both physical and testimonial, that the topography of the lands in dis-
pute, including existing plant and tree cultures, was not disturbed when the
course of the River was altered. Such evidence was not before the Court in
Beaver.

Notwithstanding the assurances and promises of the Government to Mr. Harvey
in 1963 and 1964 in the context of the Beaver case, and notwithstanding the fact
that we withdrew our Answer in the Beaver case "without prejudice" per the
abovementioned Stipulation and Order submitted January 24, 1964, the United
States later relied heavily upon the record and factual basis of the Beaver case
in seeking to eject us and our successors in interest from property of which they
are the lawful and rightful owners.

It was only after the conclusion of the Beaver litigation in 1967 that repre-
sentatives of the United States began to question our title and to express any
interests in acquiring lands or asserting title to lands located in Harvey's Fish-
ing Hole.
Even then, it was not until 1972 that the United States took any affirmative

action to assert title in ejectment proceedings against the current owners of lands
in the community.
Throughout the protracted litigation which followed (and which is still pend-

ing in the United States Court of Appeals for the Ninth Circuit), we were
thwarted by the applicable legal doctrines which we seek here to have Congress
waive. We are confident that the record before the United States District Court
would clearly have supported our position on a number of legal and equitable
defenses which were either precluded or severely restricted under the doctrine
of sovereign immunity.
I respectfully invite the Committee's members and staff to give thoughtful

consideration to this information and background and to consider the equities
involved under basic notions of fairness. Upon such analysis, I am confident
that fair minds will conclude that the property owners and homeowners at
Harvey's Fishing Hole are fully worthy of the same legal and equitable consid-
erations as our fellow landowners in Riverside County who obtained relief in
Public Law 91-505 and those who are seeking relief in H.R. 7101.
We are equally confident that, given the opportunity, through the enactment

of the proposed amendment to H.R. 7101, we can meet the stringent limitations
set forth in this legislation, namely a showing that:
(1) The United States claims ownership of the disputed lands on the basis of

accretion, erosion or reliction ;
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(2) The private claimant has paid real estate taxes on the disputed lands on
the same basis as other owners of land within the same taxing jurisdiction;
(3) The private claimant claims title by a conveyance which a reasonable

person would have believed was free of any claim by the United States;
(4) The disputed lands are situated in Riverside or Imperial County, Califor-

nia, within three miles of any portion of the Colorado River between river points
13.00 and 14.00, as defined in the interstate compact defining the boundary be-
tween the States of Arizona and California (80 Stat. 340) ; and
(5) An action was brought by the United States before the date of enact-

ment of the bill and the litigation is still pending, or an action is brought by a
private claimant within 2 years after the date of the enactment of this bill.
In closing, I thank you for this opportunity to present the views and position

of the Harvey interests and we urge your early and favorable action on the
proposed amendment.
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9031.2

Attorneys- for Plaintif:

M.:Ir.:0 STAT.?: ;IT C)iT

MIIVED :1:11.TE4 OP ANL7RIOA,

Plantiff,

1•."-;;Rz.TS Oa
. 1 C.?

)

V.001-.C.rN 'I'D •

2011:•..1.1
sui:Toar

=7:0 NO11 tbo plciatif, United :;tatca of Arerlca,

Zrallela C. tri,z,lan, Unitvd States ittornc::, trA Jacy.±.3

lksslstant Unitccl 6tata Attorney, ;outhern.f;Istrict of

and, i:ursuant to Rule 11(f), ccraIilulva or Vivi' Froouvo,

based upon the pants and autlx.)ritie submitted herewith, rci.:7ce.c-

ful2y rover, tl%tn court to strike tho defonse3 ploa6:,0 hcriAL isT

answor or defendants, itIRDX.ED F. 1:ARVEY•ail6 IVA rA;:IVLZ, Lt ;rite

for Lilo mason th:At the L,.!Le pre insuffIcint cc a ratter of

The above rotIon 1:a bused on tbc 3.n0

of tbe court in this csea.

Dna); Vovember 15, 1.3.

ImPlifrv; C.
Unitcd• P.nozney

z.
Aasistant U. Attornca

1"..;

35-866 0 - 79 - 8
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O.-•plaint o):c,:pt al:otic-- ,.loucernini; ratt4.c

proccoSihi:e, and t:szert '.fl alleed 6sn..:o to th.;:.:

elnintlff caili unn this cort hy I1t..L..etion ta

12(0, fe6erni Lnle,3 ft.o.;,onro, to Coter,Ln,



cql• puu :).111.4rt1

MY1-042 10,1 uT puc imzq 04 7-i'uTo g,)t!Ir tI0Ttm uT

4ccJd 011 2uTiZjIlm:pT qou 41 :)Tm.,. J0 cluowiaTahr),: °Al

1:qu0.7!0p 'aoA0,zat.%1 •2uTlqn1 31;'4 01 Ic.-"Tqo

;lam; 4vicql Ii0d1 4uTni02:cv 30 SuTITJ J0 01,1-lcu

0*TAactl Icuolc*cd ac4J1 V4,30,q ;.1mtrf., telqa eawi tr,

OJ cl t& T2 TIT Seluvpuojcp cquz..7cddc cT qi

h•ticad tl-c4jonupi134 ;),43 01 1,!fmvap F,001-10cfq0

tri:7: :Tr ii;1,21r1 purs qt,;oluT 1,q130quia pro

;.,q1cuO 01.24s1 .3v0daf.,uT u0 Ouj 04 117.zTr1;1 ‘7,t1 14-.DwA

uT i):11 .4%5T1u:,pT tz-cr; Au:isrm2 *viTtl

uc&L ozi0:11 50 c4'up cc tITTml

Iltqc 'A:1400.70 1;14

01 ,:ill1zT zo v0T.1::4;10 ilae cTlq *.zuvi:)t.) V

wnp0f,o,:74

r-wo0:1,J nql Jo oTn!T Jo VrinI7uct

''2:10 .04C) 'aCi PU gd. C9 (71W6-5Y7T;7TTI *cA *co ..-4;i0zim:

7T-T-1;77773';.)qq-yr'4s! jyrjurrqvv,1 s'canpo-zDo.d zip, 11117n Alro'.vuor,

00 paegl qcw.1 0AT4'ca0fu;T t-!: ITfl

11;:nrcl 7!uy:Ict vT Aac60cid ar,t'ATad pootd qz,nc Pg 400uTv

c:111-iyjc.por 'a CO !,-W.Tql qz.r111 pu or oci)t::1 f:uTpa,x)cJd

floupuco 171 Tr; lugl og Knogr; qx

137T7a-7777-3717(

33 ot33t:cqq 1;u-c p30m1.1 cnql 11,1T. 30 n0tif.40::,J)

6IT



120

III

In en
t....,jd T!,;c: ril.,...,....„:5....„....1„).E t,.....,......,,......1,.,,,....1.2:-.2 ..-..:::.,--,. ki:),.: •

:.,,c:::.„. 2..-L:ii._::,.-.. •-...:;.-,:...-...,]2.._ .::::-.2,7.y.,

Et,linont Do:;:ain i* vcrely a. Fr:ob.:13 for t:: 17,:ral 1.:ovn:-77..imt

to C:s:::::Cif.:3 Ito con:stltutional powern. iccordily, if the bqiied

jAatea Govorn.ent ha* the power to ell:haric upon the project fo:-.' wiliel

the land ia souFhts the u*e ifa a !AAblic V30 and the r4:[ht to

ronlla it thrfnh the c;:rcic:o or ezlInent do.:ran In clear.

2ar.nid;72 v. Unitcd .:::tatnn, 101 .7,.2d 29'. (C..!'. r3s 1933);

'.'..;.%lon:i v. Unit..7:1 :itata, 124 17.26 9.59 (0.A, 9, 19!t2), cert.

31c: li... 679 (1D4 ); 7-=',T1 V. 3."''.1--7, 349 T." " 59 L' L. 07

M54).

The CenatALI:tin of the Cnited :.itatco . ve*I.s in

to reulate interstate eoc.,vco r.d to provIe for tn.,: ..;,...zr1

welfare. l'ursuant to thee ;:(1',;r*, ConL.reen: by the Act oC J'.:.ne

1346 (a) ..tat. 336), dotlned that puolic nezeaaity rer:u1c., ti--:

D.:)rformxIce of protection work for the purno::o of controllIn51:

.1.7NprovInf; navlion,.and re;,2ulatin the flow of the Coloro

.fiver, and appropriated fund:i thorefor. Thiu (.1.nlIAll4on or

public neocooity and the atIZ:nequent aeleetion of partic‘ilar landa

for the moo are withln tho oxeluAve prov1112n of the le,-1:ilature nre

is not aubjeot to judicial rcvlow.

%1r211 the Use la publIc the noce*sity or e-,7.,dione:f

Of appropriatInL; any pc,rtlet,lar PrOperty is not

oubject to judicial cc:L;n.tr.ance." fenr.! Cot v. Poi:,.,7..eon.

9'2, U.s. 403 (V)

As the :upre::-e Court or the Uqlted ;;Late* si:atd 1.n ...,-::*

V. r%rVf.r, 3116 U.S. 217, 99 L. ::::.I. 27 (1)54):
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n . . .. t:bon tha leLlot'v.ro hao o!;e4, tha pt-bne

intarect boa bcon Oeclr,d J.n terr.: well r,i,:h eon-
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ju:Ifpy, *.i.:; t!. ,,, !,..1.n i ..ual.::thn ef the F;01:1.(1 1",!-- c-

to.be vervctl by tiocial :tol:::lation, 1.1;:oncr it bo

Gor,Lre;,* lalillt-Inf..; concTvnInz tha . r."10trIct of

Colui,i (Sao. Elok v. IlL1, 1-2, 256 U.!.3, 1135, 65 L...1.26

U.61 41 S.Ct. 4:-., 16 A.1,.. 2(5) or tho Statc::.

lok;I:antlr:; corlocrinf; local affalro. Sti.L, Olnac v.

313 U.:.3. 235, L5 L.ro. 15o3, 61 S.3t6 U.?...

133 A.L.:?.. 1500; Iir;:a"An :ral 7,7cor 1:!%I.or: V.

rerawrn Tran ::, tal ,:10., 37:;.5 ,..s. !25, 33 L.r:;.

212, 69 tCt. 251, 6 A.7.-,.. 2C 473; P.1:1-1'.7' '1;=-:-.-1

Pv,to P.F.,30.711vton v. Calc, ", 341 U.S. 103> 95 Li 1.-

71 rs.Ct. :..01. Thit; riz.lnalpla acin,ltr, ,lf co ,;:ce1:3t4c1

rt-aroly br.,crluo tha ponli of 4nililL:It 6c:!a2n Ls inva.

Sho rul,...; of tha jtIdlolurj in &ter:A.11,v; whctbar tilfl%

powar io bi:ins oxarcizod for a public VJU it.: or.

egtrr.aly narrow ono. ..:,-3c 016 r,:.1,1111en 7:And f!o. V6

T..7it'A :- 1:&.:r.ft, 269 U.:3. !;5, 66, 70 L.17J. 162, )65,

46 S.0t. 7-L'; '2'nite cl-.oc t'L rel. ¶Vi v. !--11117

327 U.S. 546, 52, 90 L.:]6. E43, elif;, 66 S.Ct. 71;."

Tha court furthar :•.tn'c.,%-d on par:;(1 36:

II. . . Cnce tho cp;ec;t1or. of public prepo,Je baa baan

dociciocl, tba amount; and chaaoter of land to ici tnan

for tha projuct oxId thc .000 for a fizrticuloc trczt

to co:II:let° tho InLer,rad pLIn re3t6; in tha (accretion

or the 1,..11cLItlw: branab."
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l), t11-:, 1:a1ti; Circuit, cz paa 62), :Alid:

"1:c ecnciwie that 1:;:er ti-:e conE:reuLiio:!:,1 aoto tho

Loccaty of the . tilt.: eni tile ext;:::•1t c;.' th,a titl,! to

Le tal:on cre qvilon6, veetod encluzively -.Ln the

Secrai;nr - of War, alA 1„hiDt upon the filitl of. th-e

doclaratior: of tvkin,-; and the depozitInG or tha

money in the rel3try or the court ilci':.i.lcr appellee

, nor the coL,rt bcilow could azail Cr in (nyvize lir.7:1t

thv title vhieh iniately poF,eed to the Clc,vmn:i..nt

thercundr."

. _-

The court, in t!lo e:.1,3 Of Tfnit, Ct.7toz; v.

161), rfilroci the crio:s rti ullo.hero:.n

14 the i:aaintif:, alifl .atat6.;

"Yhe 6etominIttion of ti-:e .iveretary of t.1,1 Amy,

the delef;ato or Cco:=, azi to the ne,:..z1;ity of

acquirinf:, the lano zeleated by hin iz, wa ttlin:z,

no .!;:or vulnerable to j-wficial reviow or redetr-

nation than * would have ben the sal.:e c:oterclziation

and selection if rade by Conz:reas iteself in the ....tot

authorizing the project."

LI a nu:tent :F.uprme Court of,ce entitleJ. .7:,artlal* v.

.1;nitd ;'.ttn:.1., 3) U.S. 10:3, 3 L.E!i. 23 1115 (-1!.9), thc• ezurt, on

pai;e 132, otatad:

lc.n..; at; ConareJe actz in f,urcuanc7; of itz

conatitttlenul por, tnz. jc..-..I.J1::.ry . 1,..,J.:::o authori'Ly

to intervene on thu ba..A:; of the E0t;i.y.:3 ..,,,ie11

opurred the czereize of that. powz,r."
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To a vu::it

loone propa, for juic:1.e.1 Inte.. In

and. to lands s.6,1oininL,; the twopery and prenines conc,c;

aro totally irrelevant to ti)e iauz. eV the itaot

action.,

rUpon raotion made by a party before respond:1.n:: ta a
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by th.2se rules, upon anotica uade by a party within
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It

Conclusion.

The At or Cor.L;ress in auti:orl2inc, the prroranac of p:-o—

tection Vork for the purpoze of controllInr flonds, irorovir::;

navi.ation, and rezulatin the flew of the coloz,e0 iivor in oleaz1

an exorcise by Conzxess of its intorntato cor.n.erce powar anits

pc -:r to provide for the r.,;cnoral welfare. The tah.inr:; herein j..1

L17.orefore for a pUbli:: U3,: and tho ecfenses raisej by the

are insuffieient aa a ratter of ire. It is therefore

subvitted tht plaintiffcs motion be LxantA.
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EXHIBIT D

TELr:c.o.c

RICHARD F. HARLESS
ATTORNEY AT LAW

SUiTE 1000, FIPANCIAL CENTCli

CENTRA, AVEUVC OSSORU ROAD

PHOENIX, ARIZONA 02012

May 25, 1987

U.S. Dept of Interior
Lower Colorado River Land Use Office
Box 1848
Yuma, Aritous 85364

Attn: Mr. Albert IICTre0
AdWiniStratOr

Dear Yr. Romeo:

Mr. and Mrs. Kindred 2. Harvey have shown me a copy of
a letter which you directed to Senator Carl Hayden en
Fay 3, 1357, pertaining to tan Uqrvey lands, Spurtsn2p.'
Paradiae, South of Blythe, California.

I note from your letter that you have .st-:ted that the
rights of the Harvey's are concluded :Ind already bean
tried in the case of Leaver v. Unita Sqttes, Civil
2468-SD-Y.. I wish to era to you: that  I
filed an answer in the Beaver ease "on behalf of the Rar-
veys in October, 1983, prior to the tine the decision in
that case was rendered. This answer Set forth the fact
Chat the Harveys would be affected by a decis5.on in the
Beaver case, and requested the rizht to be heard. The
U.S. District AttOrney filed a votion to dismiss our
answer on the grounds 0:et the fact that Harvey's land
was in. similar condition was not in issue, and therefore,
their answer should .not stand and should be stricken from
the record.

After correspondence and telephone conversations wit:h hr.
Francis C. Whelan, the U.S. District Attorney and his
assistant, Nr. James S. Okazaki, it we decided that the
Harveys would withdraw their ammer on condition that
their rights would not be urcjudiced by the decision in
the Beaver. case. On the 24th day of januery, 1984, atitn-
lation We.3 entered into between myself, the U.S. Distroe
Attorney, whereby the Harvoys withdrow•their answer and
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Vr. knert
nay 25, 1%7
Pace 2

that the same was withdrawn "without prejudieeto the
Harveys. neroafter Jud;-!e Fred Ks.-cl signed a Court
Order pernittinz the withdrawal of the Vervey pleadings
end stated in his 0',:der thst tha withdra:al was "without.
prejudice to eaid defendants". Therefore, for these
reasons and other reasons, the nerveys are not bound
by the 13,-Alvr= i.cn, er:i.1 they (.1c.nd their day in
Court and if the Ilocrnment ta1=E; their lend, that they
be justly covensated for it.

I note by your letter to Senator Hayden that-you have
libeled the'titie to the Harvey's land. It is our in-
tention that al:. those who LCAT3 demee, the Hnrveys by
libel, or otherwise. Caen the decision is finally reached
deciding that the title to thoir lands is valid, will be
hold accountable and notions for dnivai;os will be brou3ht
against them.

Very truly yours,

RIcr.,...rp F. mauss
Attc.,:ncy ct Lw
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Law Office of
Richard F. Harless
1218 N. Central Ave.
Phoenix, Arizona
Attorney for Defendants
Kindred E. Harvey and
Iva Mae Harvey, his wife.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

UN/TED STATES OF AMERICA,

Plaintiff,

vs. )
)

11.8 ACRES OF LAND, MORE OR )
LESS, IN THE COUNTY OF IMPERIAL,
STATE OF CALIFORNIA, STATE OF 3
CALIFORNIA, et al., and )
UNKNOWN OWNERS, )

)
Defendants. )

EXHISIT E

NO. 2468-SD-C CIVIL

STIPULATION AND ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the

Plaintiff and the Defendants, Kindred E. Harvey and Iva Mae Harvey,

his wife, by their attorneys duly authorized that the Answer filed

herein in behalf of rsaid Defendants may be withdrawn without pre-

judice.

DATED January 24, 1964.

FRANCIS C. WHELAN
United States Attorney
JAMES S. OKAZAKI
Assistant U.S. Attorney

By
Attorneys for Plaintiff

RICHARD F. HARIESS
1213 N. Central Ave.
Phoenix, Arizona

Attorney for Defendants
Kindred E. Harvey and Iva Mae
Harvey, his wife

ORDER 

Pursuant to the foregoing Stipulation, it is

ORDERED that the Answer of the Defendants, Kindred E.

Harvey and Iva Mae Harvey, his wife, be withdrawn without prejudice

to said Defendants.

DONE IN OPEN COURT this day of January, 1964.

JUDGE OF THE UNiLLD STATES DISTRICT COURT
SOUTHERN DIVISION
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STATEMENT OF BEVERLY TRULOVE

Mr. Chairman and members of the subcommittee, my name is Beverly Trulove
and I am submitting this statement in support of Amendment No. 3078 to S.
2590. This amendment would simply waive the sovereign's immunity and allow
the occupants of Harvey's Fishing Hole, the community in which I live, to assert
all of our defenses in the lawsuit brought against us by the United States.
Harvey's Fishing Hole is a small residential subdivision located on the Colo-

rado River a few miles south of Blythe, California. In 1961 my husband and I
purchased a lot there and started building a vacation and retirement home
almost immediately. When• we first looked at this lot the subdivider, Mr. Kin-
dred E. Harvey, gave us a copy of the subdivision map and report which had
been approved by the States of Arizona and California and assured us that he
had clear title to this land. Before we purchased it, however, we had a title
search conducted and learned not only that Mr. Harvey was correct but that
his chain of title went back to a patent deed issued in 1914 by President Woodrow
Wilson. We processed our purchase through a reputable escrow company and
a policy of title insurance was issued to us for the unimproved value of our lot.
For about five years after we purchased our lot we continued to live in Los

Angeles and used it, and the home we were building, as a weekend escape from
the "big city." In 1966 we moved there permanently. and have lived there since.
We have a lovely home that I am very proud of. My husband and I, with the
help of our two sons and a few friends, built it ourselves. I am submitting here-
with a few photographs of some of the homes and other improvements in our
litle community that will help you visualize what Harvey's Fishing Hole really
looks like.
In the Spring of 1967, and after our home and many others had been com-

pleted, we received a letter from the Department of the Interior's Lower Colorado
River Land Use Office telling us that we were occupying federally owned land and
that we had to go to Yuma, Arizona, to negotiate a temporary land use permit.
The same letter was sent to everyone who owned a lot at Harvey's Fishing Hole
and was the first notice that the Department of the Interior gave us about its
claim of ownership. We were all stunned and unanimously rejected Interior's
not too generous offer of a land use permit.

Shortly after we received this notice my husband and I, and several other
people from Harvey's Fishing Hole, attended a hearing of the Land Law Re-
view Commission in Palm Springs, California. We were introduced to Mr. Albert
Romeo, the Administrator of the Lower Colorado River Land Use Office, who
boldly proclaimed that we would never defeat the Government's claim to our
land because we would run out of money long before it did! That prophesy
has almost come true.
About the same time Mr. Romeo's Administrative Assistant, Mr. Melvin Crosby,

came to my home and in front of several people stated that if we didn't agree
to the Government's terms our homes would be bulldozed into the river! I think
it was then that my husband and I first realized there was little room for ne-
gotiation and that a long, hard battle lay ahead of us.
However, during a 1967 visit to Harvey's Fishing Hole on, to use his term,

"official business" Mr. Crosby inspected the topography and told Mr. Harvey and
a mutual acquaintance that the Government's accretion claim was a physical
impossibility. Moreover, at an earlier meeting with Mr. Harvey, and after exam-
ining the 1914 patent and the 1952 conveyance to the Harveys, Mr. Crosby stated
that "no finer title could be found" than ours.
These conflicting statements by the two top men charged with the "legali-

zation" of our purported occupancy of federal land served only to confuse and
outrage us. But even more outrageous is the fact that between 1961 and 1967
the Department of the Interior employed a person it called a "surveillance special-
ist" who actually, though surreptitiously, spied on us. He was issued a 4-wheel
drive vehicle, a camera, a pair of binoculars (and who knows what else) and
was instructed to go out and find all "trespassers" on federal land along the lower
Colorado River. He reported his findings to Messrs. Romeo and Crosby and, with
but one exception, told all such occupants that they were on federal land. A small
sign to that effect was tacked to any improvements on Government claimed land
if the occupant could not be found. Well, this surveillance specialist must have
thought we were exceptional because though he observed us and reported our
progress to his superiors he never once told any of us that the Department of
the Interior claimed our land. In fact, we didn't even know we had been spied on
until three or four years ago.
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Similarly, the very Department of the Interior employee who during the late
1950's first decided that our land was the product of accretion came to Harvey's
Fishing Hole eight to ten times a year, watched us build our homes, spoke with
certain of us from time to time, but never once mentioned to any of us that we
were on Government land. His explanation, when asked why he didn't warn us,
was simply that it was not his "responsibility", either as a Government engineer
or as a human being.
To say that the Department of the Interior has been unfair is to grossly under-

state what it has done to us. Everyone who hears of our problem appears, like us,
to be absolutely outraged. Many say, for example, "they can't do that to you, can
they?" Others simply shake their heads and utter some unkind remark about
their Federal Government. We have gathered, and I have with me today, over
3,000 signatures of voters who support our request that you, Senators, expand
Public Law 91-505 to include Harvey's Fishing Hole.
I myself am forced to repeatedly ask "why am I to be thrown off the land that

my husband and I purchased in good faith, have built a home on with the
knowledge of Interior, have paid property taxes on since 1961, and which Interior
has no conceivable need for?" We did nothing wrong when we purchased our lot
and built our home. And why should anyone, including the Federal Government,
be allowed to wait for over forty years to assert a claim of ownership, especially
when it's based upon an obscure theory called accretion? Why weren't we, like
everyone else who occupied land along the lower Colorado River, advised by
Interior's surveillance specialist that we were on federal land? Finally, what con-
ceivable use can the Federal Government, which already owns about 95 percent
of the land in my Country, have for my home? Is Interior actually going to
bulldoze all of our houses and other permanent improvements into the Colorado
River and make a park out of these 27 acres? Such a move would easily merit
Senator Proxmire's "Golden Fleece" Award.
My husband of 33 years isn't with me today. He is a World War II veteran and

served with honor in the South Pacific. Due primarily to the strain caused by
Interior's eleven year effort to evict us from our home he has developed ulcers.
Gentlemen, it hasn't been easy living at Harvey's Fishing Hole these past eleven
years. It has taken a heavy toll from all of us, both emotionally and financially.
Just imagine how you would feel if you had prudently purchased a small parcel
of land, built your retirement home on it, and had just gotten all settled in when
your own Government commenced an unrelenting effort to evict you and destroy
your home. And, as if that is not bad enough, Interior wants us to pay rent to
it for our use of this land since 1960!
In conclusion, Gentlemen, I will simply again ask that you support us and

the Senators from California by voting in favor of Amendmnet No. 3078. I am
sure that all my friends and neighbors at Harvey's Fishing Hole would join me
in thanking you for allowing me to tell you a part of our sad story.

STATEMENT OF WILMER E. FOSTER, GRASS VALLEY, CALIF.

Good morning, Mr. Chairman and other members of the Subcommittee. My
name is Wilmer E. Foster and I live in Grass Valley, California. As many of
you may know, Grass Valley is in the Sierra foothills and gets quite cold in the
winter. So my wife and I spend our winters at a home we built for our eventual
retirement at Harvey's Fishing Hole, which is located in the desert in Southern
California.
We purchased our lot there in 1964 and built a small but comfortable home

on it. When we purchased our lot we were totally ignorant of the Department
of the Interior's claims that this is accretion land and that it is owned by the
United States. In fact, we still do not believe those claims and sincerely feel
that they are ill-founded. Obviously, had we known of Interior's claim to our land
we would never have built a home and made the other valuable improvements
we have to our lot.

Since Interior has decided to evict my neighbors and us from our vacation and
retirement homes, and regardless of whether or not its claim of accretion has
any merit, I am here to ask you, Senators, to allow us to defend our title fairly
and with a full opportunity to present issues and facts that we could had any-
one other than the United States of America sued us. Specifically, I request your
favorable recommendation to the full Senate on Amendment No. 3078 which, in
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essence, would add our small residential subdivision to the land already afforded
this opportunity by Public Law 91-505.
That statute allows nineteen farmers occupying approximately 2,100 acres of

land about four or five miles upstream from us to assert "all legal and equitable
defenses which are available against a private party litigant under the laws of
the State in which the subject real property is located.. .. " As presently worded
Public Law 91-505 encompasses only "land situated in Riverside County, Cali-
fornia, within three miles of any portion of the Colorado River between river
points 13.00 and 13.17. . . ." S. 2590 would move the downstream boundary to
river point 13.19 and add 340 acres of disputed land to P.L. 91-505. And
Amendment No. 3078 would extend the coverage of this Act about two more
miles downstream to river point 14.00 and add an additional 27 acres of land
currently claimed by the Department of the Interior. As both Harvey's Fishing
Hole (the 27 acres of land mentioned above) and river point 19.00 are in Imperial
County, California, Amendment No. 3078 would also add that County to the
geographical boundary description contained in the existing statute.
Under Public Law 91-505, both as it is presently worded and as we ask that

it be amended, no land is allowed the benefit of this waiver of sovereign
immunity unless the following conditions have first been met:

1. The Government's assertion of title or ownership must be based either on
the doctrine of accretion or that of avulsion;

2. the lands claimed cannot be "necessary to provide riparian frontage to
other contiguous lands owned by the United States";

3. the facts upon which the Government's claim of accretion or avulsion is
based must have "occurred more than forty years prior to the effective date of"
Public Law 91-505 (i.e., October 23, 1930) ;

4. the private claimant must have "paid real property taxes on the disputed
land on the same basis as other owners of fee lands within the same taxing
jurisdiction";

5. the private occupant's claim to the lands in dispute must be based upon
a chain of title originating with a conveyance from a State or the Federal
Government; and
6. "a reasonably prudent man would have believed that, when he acquired

title to the real property in question, he had obtained title free of the likelihood
of any claim by the United States Government, any State, or any private
person...."
While obviously few people could fulfill all of these conditions, we at Harvey's

Fishing Hole earnestly believe we can. However, whether or not we are able
to do so will be determined, if at all, by a federal district court and not by me
or the members of this Subcommittee. But just in case any of you have doubts
about our ability to meet these rather stringent requirements I would like to
briefly address each of them.

First, the Government's claim of ownership is explicitly based upon the theory
of accretion. The Government contends that between the date of our 1914 patent
and June 24, 1930, the Colorado River moved gradually and imperceptibly across
our land and in doing so washed away our title.
Second, the United States already owns riverfront land on both sides of us

and adjacent to Harvey's Fishing Hole and our 27 acres are in no way "necessary
to provide riparian frontage to other contiguous lands owned by the United
States. . . ." In fact, the Federal Government already owns most of the river-
front land on both sides of the lower Colorado River and has never articulated a
need for our property to provide access for any of the land it owns in this area.
Third, the first aerial photograph of this vicinity, one which the Department

of the Interior places total faith in and considerable reliance upon, shows clearly
that by June 24, 1930 (the date this photograph was taken) the channel of the
Colorado River at Harvey's Fishing Hole was almost identical to its present
position. Hence, the purported accretion "occurred more than forty years before
the effective date of" Public Law 91-505.
Fourth, until 1966 we were assessed real property taxes by Yuma County,

Arizona, on the basis of our ownership of this land in fee simple. To my knowl-
edge no-one in our subdivision ever failed to pay those taxes. In 1966, with
Congress' ratification of the interstate boundary compact between Arizona and
California, we were annexed to Imperial County, California. In 1967, and spe-
cifically because of the claim of the Department of the Interior, the Imperial
County tax assessor placed us on the unsecured property tax rolls and has as-
sessed us for a purported unsecured interest in this land and for the improve-
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ments we have placed on it. When we received our first assessments from Im-
perial County we retained a large Los Angeles law firm and diligently tried to get
our lots placed on the secured property tax rolls, but we have been unable to
persuade the assessor to do so. I therefore do not believe that a federal district
judge would disallow our invocation of Public Law 91-505 on the ostensible
basis that we have failed to pay real property taxes on the same basis as other
fee simple owners. And, I should add that we faithfully pay the assessments we
receive from the Imperial County tax assessor notwithstanding the Government's
continued attempts to evict us from our homes.

Fifth, our chain of title is unblemished and originates with a patent signed by
President Woodrow Wilson on January 30, 1914. Moreover, in 1952 and shortly
before Mr. and Mrs. Harvey took title to this land, the previous owners obtained
a decree from the Yuma County, Arizona, Superior Court quieting their title
against that County and State and all previous owners and occupants of this
land. Interior has never questioned our chain of title but has simply asserted
that no land exists to which our title attaches.
Sixth and finally, Public Law 91-505 requires that we, as reasonably prudent

persons, believed that we obtained title free from the likelihood of any adverse
claim on the date of our respective purchases. I can categorically state that my
wife and I had no knowledge whatsoever of the Government's claim when we
purchased our lot in 1964. At that time I didn't even understand what accre-
tion was. And I think that all of my neighbors who purchased their lots prior
to the 1967 notices we received from Interior were likewise ignorant of this
accretion claim. Let me briefly explain why.
As I mentioned a moment ago, our title goes back to a 1914 patent and our

chain of title is unbroken. The fact that our chain of title originated with a doc-
ument signed by a United States President impressed me, and I am sure that
it had the same effect on my neighbors. "Who would dispute the validity of a
deed signed by a President?", I thought. Also, each of us learned from the sub-
dividers of this property, the Harvey family, that the subdivision had been
approved by both the States of Arizona and California. Also, we were told that
our title was good by several title insurance companies, including the largest
of them all, Transamerica Title Insurance Company. In addition, the Harvey's
had the quiet title decree mentioned a moment ago to reaffirm their ownership.

Mrs. Trulove, who will be speaking to you in a moment, will further substan-
tiate the fact that we were prudent purchasers. I would like to point out, however,
that the Government itself did not even suspect that it owned this land until
about 1959. That was seven years after the Harvey's had purchased it and three
years after they cleared it and began subdividing it into the 96 lots that now
exist there. Based upon this suspicion Interior surveyed this area in 1961 and
only then concluded that Harvey's Fishing Hole was the product of accretion.
Hence, to accuse the Harvey's and those who purchased lots from them prior to
the 1961 survey of being less than prudent is to charge them with greater knowl-
edge about ancient river movement than that possessed by the Government
hydraulic engineer who first suspected accretion. He had been going to this area
since 1948 and only in 1959 did he suspect that accretion had occurred. Interest-
ingly, 1959 is the year that Interior decided that it wanted the parcel next door
to us for a dredge harbor to carry out a channelization project in which that
same hydraulic engineer, Mr. John McEwan, was involved.
I would like to conclude my remarks, Gentlemen, by simply reminding you that

we are obviously not, as Interior would have you believe, common "squatters" or
"trespassers." We, like the nineteen large farmers who presently benefit from
Public Law 91-505, have very strong and compelling equities on our side and ask
only for an opportunity to defend our title without our hands tied behind our
backs. In short, we only ask for a chance to prove in a court of law and by a
preponderance of the evidence any defenses we may have to Interior's claim that
the United States owns our land. Thank you.

STATEMENT OF FLOYD H. SHEBLEY, ATTORNEY, WEST LINN, OREG.

I am an attorney at law with offices located at 1480 Short Street, West Linn,
Oregon 97068. I represent those occupants of Harvey's Fishing Hole who pur-
chased lots there from the subdividers of this 27 acre residential subdivision.
This statement is submitted on their behalf and sets forth briefly the backgroundand status of the lawsuit brought against them by the United States of Americaand the probable effect of Congress' passage of Amendment No. 3078.
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In 1972 the Government commenced this action, entitled United States of
America v. Iva May Harvey, a widow, et al. in the U.S. District Court for the
Southern District of California (Civil No. 72 277 T). Its single claim for relief
was based upon an allegation That the land in dispute, now popularly known as
"Harvey's Fishing Hole", had attached to federally owned uplands by the proc-
ess of accretion. Ejectment and rental damages were prayed for.
The many answers submitted on behalf of the 196 defendants unanimously

denied the allegation of accretion and averred that the Colorado River had in
fact moved by the process of avulsion (i.e., suddenly and perceptibly as a result
oi! several man-made channel cuts and annual flooding).
In November of 1976 this matter went to trial. Judge Howard B. Turrentine

allowed the defendants to raise the defense of estoppel but specifically ruled that
adverse possession could not be asserted. Though substantial and convincing evi-
dence of both an avulsive movement and of estoppel was presented the jury, after
four days of deliberation, found for the United States.' The defendants have ap-
pealed to the Ninth Circuit Court of Appeal (Docket No. 77-2279), which is
expected to hear oral arguments on this matter within the next six months. If they
lose this appeal, which statistics at least indicate they will, the defendants do not
presently contemplate any further appeals.
The reason the occupants of Harvey's Fishing Hole ask for passage of Amend-

ment No. 3018 is simple. Approval of that measure would permit them to have a
new trial on the defenses of adverse possession, 'aches and the statute of limita-
tions. For the reasons set forth below, with such defenses they would surely pre-
vail. But they need immediate legislative relief because Section 4 of Public Law
91-505, the Act which they seek to have amended, provides that this statute ap-
plies only to cases actually pending and not to those that have been finally deter-
mined or terminated. The appeal in this matter, if lost, will doubtless terminate
this litigation prior to the next session of Congress. Thus, it is imperative that the
occupants of Harvey's Fishing Hole obtain legislative relief during this session.
'Section 1 of Public Law 91-505 makes the law of the situs state applicable in

cases where the United 'States judicially asserts a claim of accertion or avulsion.
Harvey's Fishing Hole is located in California and, under the law of that State,
title to property can be acquired by adverse possession only by one "who, by him-
self or by himself and his predecessors in interest, has been in the actual, exclu-
sive and adverse possession of such property continuously for" either 20 years
having paid property taxes for that same period of time. California Code of Civil
Procedure §§ 749, 749.1.
Mr. and Mrs. Kindred E. Harvey went into actual possession of this land under

a lease arrangement in 1948. They purchased it in November of 1952 and the Gov-
ernment commenced this action in July of 1972. Hence, ignoring for the sake of
argument the occupancies of their predecessors in interest, the Harveys lack four
months of the 20 year period of occupancy. However, tacking on the occupancy of
just one predecessor in interest, Mr. and Mrs. Richard Goulette, the 20 year period
is quite easily attained. If we use the shorter period of required occupancy (i.e.,
10 years) we could start the period of adverse possession in July of 1962—long
after the subdivision was completed and "booming"—and still defeat the Govern-
ment's claim of accretion.
The Harvey's and those who purchased from them have paid all property taxes

assessed against this property since 1952 so either the 5 or 10 year tax paying
period could be satisfied without effort.
If Amendment No. 3078 is passed the occupants of Harvey's Fishing Hole

could also invoke the defenses of laches and the statute of limitations for the
commencement of an action for ejectment and damages. Laches requires only an
undue and prejudicial delay by the plaintiff in bringing its action against the
defendants. Here, for example, the United States waited over 40 years before it
asserted its claim of accretion and, in the meantime, the land was cleared, sub-
divided and improved by the defendants at great effort and expense. Moreover,
the United States would obviously be unjustly enriched if it is allowed to take,
without compensation, the fruits of that effort and expense.
The California statute of limitations for the recovery of possession of real

property, and the rents and profits thereof, provides that such actions must be

1 No attempt is made herein to explain the reasons for this verdict or the grave miscar-
riage of justice it constitutes. In that regard the statements of Mr. Wilmer E. Foster and
Mrs. Beverly Trulove, which are being submitted to this subcommittee contemporaneously
herewith, and my April 27, 1978 letter to all members of the Senate Committee on Energy
and Natural Resources should be consulted.
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commenced within five (5) years after the plaintiff was entitled to possession.
California Code of Civil Procedure §§ 318-22. Hence, if this statute is literally
applied the United States' claim was barred in 1935, five years after the pur-
ported accretion occurred. But even if we start the period of limitations running
in 1961 when the Department of the Interior officially decided that Harvey's
Fishing Hole is federal land, this action should have been commenced no later
than 1966. But, as noted above, it was not brought until July of 1972.
The Department of the Interior is expected to oppose passage of Amendment

No. 3078 on the ostensible grounds that this bill, if passed, would set a "dan-
gerous" precedent and would require Interior to more carefully police the public
lands. It is respectfully submitted that if a person can meet the strict standards
set forth in Section 1 of Public Law 91-505 and then go on to prove, in a federal
district court, that his defense is meritorious there is absolutely no danger of
opening the so-called flood gates to meritless claims against the sovereign. Fur-
ther, it is ludicrous to compare, as Interior does by implication, secret trespassers
on lands known to be public with people who, as here, are actually observed by
Interior and who opemy occupy and improve lands to which they have a clear
chain of title. This comparison becomes totally unconscionable when the very
employees of that Department charged with the administration of public lands
along the lower Colorado River are allowed to remain silent during the several
years that they watched the occupancy and improvement of these 96 residential
lots. In short, if indeed a precedent is to be set with passage of Amendment No.
3078 it is one which should have been set long ago.

Senator BUMPERS. Did anybody else wish to be heard?
Mr. LANDSTROM. I would like to be heard.
Senator BUMPERS. Mr. Landstrom, just pull a chair up there at the

end of the table.

STATEMENT OF KARL S. LANDSTROM, ATTORNEY AT LAW,
ARLINGTON, VA.

Mr. LANDSTROM. Mr. Chairman, my name is Karl Landstrom of
Arlington, Va. I formerly was Director of the Bureau of Land Man-
agement in 1963, and when the public land law review was in opera-
tion, I was the Department of Interior's representative on the ad-
visory council of that committee.
Very briefly, my paper points out to the committee that the prin-

ciples involved here were recommended by the Public Land Law Re-
view Commission, along with the same lines as the legislation that is
before you, and I have quoted a part of their recommendations.
They recommended in effect that persons who find themselves in

these situations be treated in the same manner as private citizens would
be under State law, and that the defense of sovereign immunity be
abandoned in such instances, both as to adverse occupancy-

Senator BUMPERS. You will be happy to know you are talking to an
author of the bill which would remove the doctrine of sovereign im-
munity as a defense.
Mr. LANDSTROM. That would be exactly in line with the Commis-

sion's recommendation, and as you know, Mr. Chairman Senator
Jackson, the chairman of your full committee, was a member of that
Commission, as was Chairman Udall in the House committee.
My paper quotes from Congressman Udall: "We are simply saying

that let these people go to court with the Government and settle it as
they would between private property owners," and he made that
statement before the House of Representatives on the floor in 1970
when the 1970 law was made.
Now, I say in my paper that Congress made an error at that time, a

very grave error, a constitutional error, limiting the scope of the
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change in this rule to only a certain property location along the river
in Riverside County. That is denying equal protection of the law to
anyone else who is similarly concerned, so that that error should now
be rectified.
They compounded the error in 1974 when they passed Public Law

93-578 which again limited the same kind of benefit to a certain tract
on the Arizona side of the river, which is only 5 miles from Harvey's
Fishing Hole, and in which the factual conditions are almost exactly
the same.
Now, here is a chance for the committee to do simple constitutional

justice so that all citizens under like circumstances can be treated the
same in our courts and not discriminated against because of the acci-
dent of the State of their residence or the location of the property
that is involved.
Now, in addition to that statement, I would like to, if I could, take

another several minutes and attempt to—
Senator BUMPERS. It is a quarter of 1. How many is several?
Mr. LANDSTROM. About 2—I have 10 things that I think were mis-

stated in Mr. Petty's statement.
No. 1, page 2, the sovereign immunity argument has been answered

by the Public Land Law Review Commission report. On page 3, they
state that the 1970 act established a precedent. They fail to mention
that the 1974 act established a still further precedent, that the Con-
gress in 1974 did not follow the mandate of the committee in 1970 that
this shall be the final precedent.
They say on page 3 that it is inequitable to grant these claimants

relief, that other occupants would thus come in and demand relief.
I doubt if there are any other situations like this at all. I don't think
that is a sound argument.
On page 4, they say that the Harvey's Fishing Hole is highly suit-

able for public recreation, but of doubtful value for permanent occu-
pancy. We have heard these people testify that they have lived there
for some 20 years. That is, in most people's book, pretty near perma-
nent, and I would be hopeful personally that they can continue to
live there.
Now,on page 5, the BLM statement talks about the courts, and the

fact that a jury was requested by the defendants. I think that is un-
necessary to tell the' committee because any citizens who are before
the court in this kind of action are entitled by law to a jury. I don't
think that should be held against them if they ask to have a jury.
They say the court allowed the assertion of the equitable defense

of estopple. They do not mention to the committee that the court did
not allow the defense of laches, which I think is of even greater im-
portance, as I understand the facts.
Now, on page 6, they say that it would be unfair to other persons

occupying lands contiguous to Harvey's Fishing Hole who settle
within the United States and receive 15-year permits if this legisla-
tion should pass. That is utterly false. There are no other persons
occupying any lands contiguous to Harvey's Fishing Hole. There
is a number of miles on both sides up and down the river and to the
west, and the river is on the forest side. That statement is just utterly
false.
In summary, Mr. Chairman, for those reasons, I sincerely hope that

35-866 0 - 79 - 9
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the committee will adopt the legislation with the amendment offered
by the two California Senators.
Thank you very much.
[Subsequent to the hearing, the Department of the Interior sub-

mitted the following information for the record:]
Mr. Landstrom in his testimony enumerates alleged "misstatements" in the

testimony of the Departments witness. However, it appears that all but two of
these so-called misstatements involve nothing more than a difference of opinion.
The remaining two allegations relate to the Department's doubt as to the

value of the property at Harvey's Fishing Hole for permanent occupancy, and
the Department's statement that enactment of S. 2590 would be inequitable to
other persons who occupied lands contiguous to Harvey's Fishing Hole and
settled with the United States. Responses to Mr. Landstrom's remarks on those
two items are enclosed.

A8 to the first contention
The Harvey's Fishing Hole community is built on flood plain land fronting

on the Lower Colorado River. There are no protective dikes or levees on this
side of the River and the expected flows of 40,000 cfs coming down the River
will flood the community.
Channelization and flood control structures have been constructed to move

floodwaters through this Palo Verde Valley, Cibola Valley Area.
The Bureau of Reclamation affirms that periodic flood flows of up to 40,000

cfs can be expected in the future, and that the estimates in the 1959 Report on
the Comprehensive Plan, Colorado River Channelization are still valid. In that
report it is estimated that a flow of 40,000 cfs will occur in this reach of the
River an average of 31 times per 100 years.

It should be noted that the requirements of Executive Order 11988 of May 24,
1977, concerning flood plain management are relevant to management of lands so
situated.
Flood plains generally may be suitable for recreation type activities which

do not involve permanent structures, where destruction by floods will not cause
extensive property damage or human suffering. By the same token flood plains
are not suitable for intensive development.
It appears that the reason that Harvey's Fishing Hole has not already been

destroyed by flood may be the fact that development took place at the same time
Lake Powell behind Glen Canyon Dam was being filled. Thus, no excess flood
flows reached the Lower Colorado since closure of Glen Canyon Dam. Bureau
of Reclamation studies indicate that floodwater release can be expected as
storage facilities are filled to their operating levels.

As to the second contention
Persons occupying government land contiguous to Harvey's Fishing Hole who

settled with the United States and received 15 year permits are presently in pos-
session and the land is being irrigated. Thus they are "occupying" the land con-
tiguous to Harvey's Fishing Hole. The total area surrounding Harvey's Fish-
ing Hole included in the leases is approximately 1800 acres.
Mr. Landstrom in his capacity as Legislative Counsel for the Sportsman's

Paradise Homeowners wrote a letter to Congressman Charles Wilson on Au-
gust 16, 1974, concerning questions raised. Congressman Wilson later wrote the
Department about these same issues.
The enclosed copy of a letter sent to Congressman Charles WilFon by the De-

partment on April 19, 1977, in response to similar questions also responds to
Mr. Landstrom's testimony. This letter referred to a bill in the 94th Congress
similar to S. 2590 with respect to Harvey's Fishing Hole.

Hon. CHARLES H. WILSON,
House of Representatives,
Washington, D.C.
DEAR MR. WILSON: I am responding to your letter of March 23, 1976, in which

you raise several questions concerning this Department's position on H.R. 2071
as transmitted in our report to the House Committee on the Judiciary on

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., April 19, 1976.
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March 2, 1976. I appreciate your concerns in this matter, and I hope that this
letter will address those concerns and provide the information you request.
The first point questions the statement in our March 2, 1976, report that under

present law the United States may assert sovereign immunity to the defenses of
laches, equitable estoppel and adverse possession, and, therefore, the only issue
in cases in which the United States claims ownership due to a shift in a river
course is whether the shift was gradual (accretive) or sudden (avulsive). You
advise that the law in this respect was changed by the Act of October 25, 1972 (86
Stat. 1176, 28 U.S.C. 2409a) , and you refer to a Court order in a case involving
lands in H.R. 2071 which supports this interpretation of the 1972 Act.
As this Department stated in our report of March 2, 1976, we do not believe the

enumerated equitable defenses may be used against the United States. While
Congress could change the law in this respect, we do not believe that the 1972
Act to which you refer had that effect. It merely permitted the filing of quiet
title actions against the United States in certain cases and to tha limited extent
sovereign immunity was "waived." In other words consent to sue the United
States was granted without changing the substantive law, i.e., sovereign im-
munity against certain defenses. The case you refer to is United States v. Iva
May Harvey, Civil No. 72-277-T (S. D. Cal., filed July 17, 1972). On October 15,
1974 an order was entered denying the motions for summary judgment filed by
plaintiff and defendants. In that order the Court held, inter alia, that the de-
fendants, in their counter claim, could assert equitable estoppel against the
United States because the Court concluded that the express exclusion of adverse
possession in 28 U.S.C. § 2409a indicated an intent to include all other thories of
action, including equitable estoppel to the extent it is available in a suit to quiet
title. The United States was not able to appeal the Court's order because the
order was interlocutory or non-appealable. We would like to point out that while.
no final judgment has been entered in this case, final judgments have been entered
In two other cases wherein the Federal District Courts held, inter alia, that 28
U.S.C. § 2409a does not allow the assertion of equitable estoppel against the
United States. Wackerli v. Morton, 390 F. Supp. 962 (D. Idaho 1975) ; Moyer
Ranch, Inc. v. United States, Case No. 75-167-05 (D. Kan. Feb 6, 1976)
The fifth point in your letter is related to the first point, so I will address it out

of order. The fifth point refers to the statement in our March 2 report that one of
the reasons why the Department recommended against enactment of H.R. 2071
was because a case on point was presently being reviewed in the judicial branch.
The fifth point questions this position on the ground that the Department sup-
ported enactment of the legislation which became the 1972 Act while actions to
quiet title were pending in the courts. Thise position on H.R. 2071 is not incon-
sistent with our views on the 1972 Act. As I stated earlier, the 1972 Act resulted
in a procedural change in the law, it did not change substantive law. The 1972 Act
only permitted an individual to bring suit against the Government to quiet title
to land, and assured that such individual's complaint would not be dismissed
because the Government had not consented to suit. The Act did not permit the
assertion of equitable defenses against the Government. H.R. 2071 would effect
substantive changes in the law, unlike the 1972 Act.

Finally, in further response to question five, we believe that a proposal for
legislative relief based on equitable aspects might be a proper subject for Con-
gressional consideration after all judicial remedies have been exhausted and all
legal questions have been determined. This does not indicate a position on the
part of the Administration but a willingness to consider the facts of a case and
any equities which may be presented at that time.
The second question addresses how this Department reconciled some of the

statements in the March 2 report with the findings and recommendations of the
Public Land Law Review Commission, specifically Recommendation 113 which
you quote in your letter.
Recommendation 113 can be broken down into 3 parts. We do not disagree with

the second part, namely that citizens should be permitted to bring quiet title
actions in which the Government could be named as defendant. The Act of
October 25, 1972 was supported by the Administration. It permits individuals to
institute such suits. It seems to us to be Congressional implementation of this
part of Public Land Law Review Commission Recommendation 113.
The first part of Recommendation 113 is that the doctrine of adverse possession

should be made applicable against the United States with respect to the public
lands where the land has been occupied in good faith. The third part of Rec-
ommendation 113 is that the defenses of equitable estoppel and laches should be
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available in a suit brought by the Government for the purpose of quieting title to
real property or for ejectment. The Department and the Administration disagree
with these recommendations. In our view Congress also disagreed with them in
enacting the 1972 Act.
We would note that the Recommendation should be interpreted in the context

of the balance of the study. For example, Recommendations 111 and 112 bear on
113. They recommend respectively that statutes and administrative practices de-
fining unauthorized use of public lands be clarified and necessary statutory au-
thority for policing by Federal agencies be provided, and that an intensified sur-
vey program to locate and mark boundaries be undertaken.
The third point questions the Department's assertion in the March 2 'wort

that sovereign immunity is an important factor in public land management. This
statement meant that if sovereign immunity was waived we would need increased
manpower to police the public lands. Your letter requests that we reconcile this
assertion with certain contrary conclusions of the Public Land Law Review Com-
mission. The text which you quote follows Recommendation 113 of the Report.
The first paragraph quoted was actually an historical reference. The Commission
report, on p. 261, specifically prefaced the quoted paragraph with the statement
"the Commission notes that as an historical matter" inadequate manpower was
apparently the primary reason for Governmental reliance on sovereign immunity.
This text appears to relate to the second part of Recommendation 113, namely that
citizens should be able to bring actions to quite title against the Government.
Thus, it would seem that the discussion regarding lack of manpower probably
relates to lack of manpower to adequately defend the suit on the basis of the
points of law involved, rather than manpower to police the lands to identify
trespassers, etc. The Department's report refers to the latter, and we stand by
that statement. With respect to the remainder of the quoted text which is also ex-
tracted from the discussion of Recommendation 113, we disagree with that posi-
tion. Our position on the 1972 Act and in court cases since then demonstrates
this disagreement. Again, resolution of these cases and the questions of law that
have been raised will resolve this issue. Congress has acted and the courts will
interpret the 1972 Act.
In any event, Recommendation 113 and the discussion following it do not in-

dicate that the recommendations should be retroactive to the detriment of the
Government. The Department's March 2 report points out an aspect of the
sovereign immunity question which is not discussed in Recommendation 113.
The United States may have relied on its sovereign immunity in making decisions
as to whether to bring an action against a trespasser. A sudden change in this
situation would be unfair to the Government unless a grace period were provided.
The fourth point concerns the precedential impact of H.R. 2071, about which

we are seriously concerned. You refer to legislation similar to H.R. 2071 which
was signed into law in 1974, and indicate that this 1974 Act did not lead to a
flood of new bills. You also request a list of all private relief bills introduced
subsequent to the 1974 Act.
We have not done a survey to ascertain whether similar relief bills have been

introduced, nor do we believe such a review would be feasible. We would have
to examine every one of the hundreds of bills which have been introduced in-
volving any conveyance of land and refer such proposals to our Bureau of Land
Management State Offices to determine whether similar issues are involved.
However, it should be pointed out that the statement in our March 2 report refers
to the effect of enactment of H.R. 2071, not a previous bill.
I hope that these answers have been responsive and have addressed your con-

cerns as to this Department's position on H.R. 2071. Please do not hesitate to
contact us if we can be of any further assistance to you in this matter.

Sincerely yours,
THOMAS S. KLEPPE,

Secretary of the Interior.

Hon. THOMAS S. KLEPPE,
Department of the Interior,
Washington, D.C.
DEAR MR. SECRETARY: The Committee on the Judiciary has forwarded to me a

copy of your Department's letter of March 2, 1976, consisting of its legislative

CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,

Washington, D.C., March 23, 1.976.
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report on H.R. 2071, my bill "to establish standards for the settlement of dis-
puted land title claims to certain real properties alleged to be public lands of the
United States . . ." I find that the letter raises several questions about which
I seek to be advised by your Department at the earliest possible time.

First, your Department's letter states that under present law the United States
may assert sovereign immunity to the defenses of laches, equitable estoppel and
adverse possession; and that therefore the only issue in cases in which the
United States claims ownership alleging a shift in a river course is whether the
shift was gradual (accretive) or (avulsive). I am advised, however, that the
law in this respect was changed by action of the Congress in 1972 when it
amended Title 28 of the U.S. Code to allow the United States to be made a party
to actions to quiet title to lands in which the United States claims an interest.
The 1972 enactment referred to, which is codified in 28 U.S.C. Sec. 2409a (Real
Property Quiet Title Actions), provides in pertinent part as follows:
(a) The United States may be named as a party in a civil action under this

section to adjudicate a disputed title to real property in which the United States
claims an interest . . .
(g) Nothing in this section shall be construed to permit suits against the

United States based on adverse possession.
I am also advised that the amended provisions in 28 U.S.C. Sec. 2409a have

been judicially construed by the United States District Court for the Southern
District of California, Civil No. 72-277—T, in an Order dated October 15, 1974,
as permitting the private land claimants in a quiet title action started by the
United States to properly assert equitable estoppel in their answers and counter-
claims. Inasmuch as the Court's reasoning, in reaching this conclusion, was that
the statutory exclusion of "adverse possession" in 28 U.S.C. See. 2409a indicated
a legislative intent to include all other theories of action to the extent they may
be available in any suit to quiet title, presumably he Court's judgment extends
to laches as well as to estoppel. Accordingly, the statement in your Department's
letter, as referred to, appears to run directly counter to the present law (except
as to "adverse possession") as the law has been declared in the Court's Order.
I must therefore inquire whether the people in your Department who prepared

and signed the letter of March 2, were aware of the Court's Order, referred to;
and if they were so aware, how they were able to rationalize or justify the state-
ment of the present law as has been made to the Committee in view of the
contents of the Order.

Second, the Department's letter states that the legislation as proposed in the
bill would make a blanket waiver of the United States' immunity to equitable
defenses without giving any consideration to the special and unique circum-
stances of the United States as a landowner. However I am advised that the
proposition of eliminating all further remnants of such immunity (and "adverse
possession" now appears to be the only remnant, in view of the Court's Order
of October 15, 1974, above referred to) was very thoroughly and completely con-
sidered by the Public Land Law Review Commission during its study preceding
its Report of 1970. In that Report, the Commission recommended in part as
follows:

DETERMINATION OF TITLE DISPUTES

Recommendation 113: The doctrine of adverse possession should be made
applicable against the United States with respect to the public lands where
the land has been occupied in good faith. Citizens should be permitted to
bring quiet title actions in which the Government could be named as defendant.
The defense of equitable estoppel and laches should be available in a suit
brought by the Government for the purpose of trying title to real property or for
ejectment.
I must therefore inquire whether the people in your Department who pre-

pared and signed the letter of March 2 were aware of the Commission's study
and recommendation; and if they were so aware, how they were able to
rationalize, or justify the statement that the legislation now proposed, taken
in the context of the Commission's Report and other applicable circumstances,
would amount to a blanket waiver of the alleged immunity of the United
States without giving any consideration to the circumstances of the United
States.
Third, the Department's letter of March 2 states that the alleged immunity

of the United States from equitable defenses is important to the effective man-
agement of public lands. I am advised, however, that the Public Land Law
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Commission has found the facts to be exactly to the contrary, in the following
language quoted from the Committee's Report:
"An apparent primary reason for reliance upon the doctrine of sovereign

immunity in actions to try title to land claimed by the Government was the lack
of manpower in Federal land managing agencies to make the investigations
required to defend the Government's claim on its merits. While this may have
been a valid basis for the use of the doctrine as an absolute defense in such
actions during the 19th century, these managing agencies now appear to have
sufficient manpower to effectively assert any meritorious defense which the
Government may have to such a suit * * *

"Believing as we do, that it is not an undue interference with the functions
of the Government to require it to defend its claim to real property in a proper
suit, the Commission finds to valid reason for placing the Government in a
more advantageous position in suits brought by it to establish such a claim * * *"
I must therefore inquire whether the people in your Department who prepared

and signed the letter of March 2, were aware of the Commission's study
and conclusions in this respect; and if so how they were able to rationalize or
justify the statement that the alleged immunity still remains, in 1976, an
important factor in effective public land management.

Fourth, the Department's letter of March 2, states that enactment of the
proposed legislation would invite a "flood" of similar requests for special relief
from the Congress. However I am advised that very similar legislation involving
certain zones of land along the Colorado River in the State of Arizona was
passed by the Congress and enacted into law by signature of the President on
December 31, 1974 in the form of Public Law 92-578, "To relinquish and dis-
claim any title to certain lands and to authorize the Secretary of the Interior
to convey certain lands situated in Yuma County, Arizona." I am further
advised that no "flood" of bills of the kind referred to in the Department's
letter has been introduced in the Congress following the 1974 enactment.
I must therefore inquire whether the people in your Department who pre-

pared and signed the letter of March were aware of the 1974 enactment, as well
as the absence of any "flood" of bills as the letter indicates would "inevitably"
follow if favorable action should be taken on my bill. I also request a listing
of each request for special relief from the Congress which may have been
introduced after the date of the 1974 enactment involving the Arizona lands.

Fifth, the Department's letter states that the Department opposes a change in
the basic laws affecting quiet title actions during the time that any specific
cases may be pending in the Judicial Branch. This appears to me to be a strange
and inconsistent position in view of the fact that the 1972 enactment, making
generally applicable changes in 28 U.S.C., Sec. 2409a, was enacted into law
at the request of the Administration at a time when one or more specific quiet
title cases were awaiting Judicial Branch determination. But in any event,
I recall that on June 14, 1973 your Department advised me that if the title in
the matter involved in legislation which I had introduced in the 93rd Congress
were to be found by the Judiciary Branch to be in the United States, such a re-
sult would not preclude me from taking action toward granting legislative relief
following such Judicial determination.
I take it that the Department at that time recognized that under the state of

the law as it existed in 1973 any Judicial Branch determination would likely be
based on so-called "legal" aspects of the case, omitting consideration of some or
all of the so-called "equitable" aspects. I presumed that the Department's 1973
statement indicated a willingness to consider any important "equitable" aspects
in connection with relief legislation in the event the courts should have found in
favor of the United States based on an absence of consideration of one or more
theories of equitable relief.

Recognizing that the law has been, or may have been, changed as regards con-
sideration by the courts of equitable defenses, by virtue of the 1972 amendments
to 28 U.S.C. Sec. 2409a, but not so far as to embrace "adverse possession", please
advise me whether your Department continues in the belief, as expressed to me
in 1973, that a proposal for legislative relief, even after title may have been
judicially determined to reside in the United States, is a proper subject for
Congressional consideration in the event that any applicable theory of equitable
defense which might be properly raised by the private claimants was excluded
in the Judicial Branch's determination of the case.
Your prompt reply to this letter will be appreciated.

Very truly yours,
CHARLES H. WILSON.
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U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Washington, D.C., March 2, 1976.
Hon. PETER W. RODINO,
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C.
DEAR MR. CHAIRMAN: This responds to the request from your Committee for

the views of this Department on H.R. 2071, a bill "To establish standards for
the settlement of disputed title claims to certain real properties alleged to be
public lands of the United States, and for other purposes."
We recommend against enactment of the bill.
H.R. 2071 would allow a private defendant, in suits to quiet title initiated by

the United States, to assert all legal and equitable defenses against the United
States that it could under State law against a private litigant. The bill would
limit these defenses to situations where (1) ownership is claimed on the basis
of alleged accretion, avulsion or reliction, (2) the private claimant has paid
taxes on the property during his period of ownership, (3) the private claimant
claims the disputed land or land to which the disputed land is claimed to have
accreted by title from a conveyance which a reasonable person would believe
did not include the likelihood of a claim by the United States because of avulsion,
accretion, or reliction, (4) the land is situated in Arizona or California within
three miles of the Colorado River between certain well-defined areas on the
California-Arizona border, and (5) an action has been brought before passage of
the Act, but a final determination has not been reached, or is brought within two
years of the Act by the private claimant.
Under present law, the United States, in actions to quiet title to land may

assert sovereign immunity to the defenses of laches, equitable estoppel or adverse
possession. Therefore, the only issue in cases in which the United States claims
ownership due to a shift in a river course is whether shifts in the river which
caused an ownership question to arise were gradual (accretive) or sudden ( avul-
sive) or the result of a reduction in the water level (reliction). Avulsion does
not disturbe title to property riparian to a navigable stream, but riparian owners
gain or lose title to accreted or eroded portions.
We oppose this legislation in that it would weaken the United States' tradi-

tional claim to land by making a blanket waiver of the United States' immunity
to equitable defenses without giving any consideration to the special and unique
circumstances of the United States as a landowner. This immunity is presently
an important factor in effective management of the public lands, and if changes
In that immunity are to be considered, such consideration should involve all
public lands and the unique problems inherent in their management.
Public lands comprise more than three quarters of a billion acres. Existence

of these vast expanses without ability to effectively police them gives rise to
countless opportunities for persons to occupy the lands without authorization.
Enactment of private legislation, even within the geographical parameters of this
bill, would inevitably initiate a flood of similar requests for special relief from
Congress. Once this precedent has been established for these claimants, it would
be difficult to deny similar relief for anyone similarly situated. Therefore, the
arguments against this bill are broader than simply the specific dispute involved.
Not only would the subject bill waive immunity to certain defenses but it

would do so without prior notice. A private party has several years, usually five or
seven, within which he must move to establish his claim to property based on
adverse possession or the statute of limitations, or a reasonable period of time
under equitable estoppel after notice of the claim is given the State, within
which they must settle the dispute, before the claimant can prevail. However,
under the concept advanced in this bill, the Government, although having relied
on sovereign immunity to these defenses up until the present, does not have a
similar grace period whereby it may dispute the title. If these defenses are
permited in this situation, and we strongly oppose any such action, a grace
period should be permitted the United States for the purposes of providing an
opportunity to take action on any matter on which it would have acted absent
reliance on sovereign immunity.
The specific issues of this case which are raised in the present bill are now

the subject of a law suit, and therefore we do not feel such a change should be
made in a specific case while this case is being reviewed in the judicial branch.

Finally, the bill as proposed would arbitrarily favor only select persons
occupying Government land. The property covered by the legislation is narrowly
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defined. We see no reason to favor these few beneficiaries of this legislation. A
piecemeal erosion of the traditional sovereign immunity defenses will not allow
for consideration of the unique problems inherent in the management of
750,000,000 acres of Federal land.
For all the above reasons, the Department strongly opposes enactment of this

legislation.
The Office of Manttgament and Budget has advised that there is no objection

to the presentation of this report from the standpoint of the Administration's
program.

Sincerely yours,
NATHANIEL REED,

Assistant Secretary of the Interior.

KARL S. LANDSTROM,
ATTORNEY AT LAW,

Arlington, Va., August 16, 1974.
Hon. CHARLES H. WILSON,
U.S. House of Representatives,
Washington, D.C.
DEAR Mn. WILSON: This is a protest submitted on behalf of the Sportsman's

Paradise Homeowners Association of California against certain of the contents
of a letter of August 2, 1974, written by Jack Horton, Assistant Secretary of the
Interior, to the Honorable James A. Haley, Chairman of the Committee on Inte-
rior and Insular Affairs, regarding H.R. 2218, H. Res. 183, and H.R. 11098 and
certain other measures relating to the disputed title to certain real property in
the vicinity of the Colorado River.
The protest is based upon analysis of the letter in relation to the facts, circum-

stances, and law applicable thereto as I understand them and as I have been
advised by Mr. Ralph W. Brookins, Legislative Chairman of the Asociation. This
analysis suggests that the letter reflects errors of fact, misleading statements of
fact, and questionable statements of law concerning which the Committee should
be advised. An extra copy of this letter of protest is enclosed in case you should
wish to bring it to the attention of the Committee.
The August 2 letter contains this statement: "The constantly shifting nature

of the Lower Colorado River about 40 or more years ago caused additions of land
on one side of the river and corresponding reductions on the other. Some changes
in the river were gradual and some more cataclysmic."
These sentences would appear to leave an impression that each and every one

of the changes in the river's bed and banks resulted either in "additions" or
"reductions" or both, and that none of the changes left any of the lands in place.
The fact is that in some instances that have been identified, there was an avulsive
effect in which the river's bed and banks changed but the land, in a real property
sense, remained unchanged.
For instance, a report dated August 31, 1972, submitted by John S. McEwan of

the staff of the Bureau of Reclamation to Region 3 of the Bureau regarding
movements of the river in the vicinity of Harvey's Fishing Hole contains descrip-
tion of an avulsive movement which occurred to the West of the Harvey's Fishing
Hole site.
The issue whether Harvey's Fishing Hole, more than 40 years ago, was sub-

jected to erosion and accretion, on the one hand, or avulsion on the other hand, is
being adjudicated in the pending action in the U.S. District Court for the South-
ern District of California in United States v. Ida May Harvey, Widow, et al. A
comprehensive report advising the Committee on all pertinent aspects of thetitle dispute concerned in the measures which you have introduced would have
informed the Committee to such effect.
The Assistant Secretary's letter then states: "The Hoover Dam, completed in1935, allowed for control of the course of the river, but ownership of some landwhich had shifted prior to that date is being disputed." This is a misleading orself-serving description of the issues that have arisen, first, because one issue iswhether the "land" indeed had shifted or not; and second because other impor-tant issues have been raised, such as the defenses of laches and equitable estoppel,which do not depend upon resolution of the facts concerning the history of theriver's movements.
The letter goes on to say in part: "The claimants and their predecessors appearto have occupied the land specified in the bills since before 1935. The Department
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of the Interior has always considered the claimants as trespassers on Federal

land."
There is no information that has come to my attention indicating specifically

that any or all of the Department's officers and employees "always" have regarded
the occupants of the Harvey's Fishing Hole site as "trespassers." The Assistant
Secretary's statements seem greatly exaggerated in view of the fact that the De-
partment did not carry out a resurvey and survey of alleged accredted lands at the
site until 1961-62 and the further fact that notices of the Government's title
claims to the lands were not sent out to the occupants until much later.
"Trespass," according to Websters New World Dictionary (1957) is defined as

"to go beyond the limits of what is considered right or moral.. . to go on another's
land or property unlawfuly . . . an illegal act done with violence against another's
person, rights, or property. . .1" Information has come to my attention indicating
that many of the defendants in Harvey acquired record title to their property
rights in the reasonable belief that the title they had acquired was valid and free
of any adverse claims and without notice of any claim on behalf of the United
States. If there is a current practice in the Department of the Interior to denomi-
nate as "trespassers" any persons against whom quiet title actions have been
commenced, without awaiting the outcome of such actions under due process,
then I would suggest that such practice needs to be stopped immediately.
The letter of August 2 then proceeds by describing generally actions taken by

the Department of the Interior in the late 1950's and early 1960's regarding "tres-
passing" along the Lower Colorado River. This appears to be "boiler-plate" lan-
guage having only indirect or remote connection with the particular lands and
the particular facts involved in the legislation which you introduced and is
before the Committee. As is evidenced in an answer filed on April 5, 1974 by
attorneys for the United States in Harvey, the earliest date on which any of the
defendants in that action were given written notice by the Government of the
claim of title being asserted on behalf of the United States was January 9, 1967.
The same document indicates that some of the defendants or counterclaimants in
the case were not given written notice until 1972 and 1973.
The situation of the private title holders at Harvey's Fishing Hole is far differ-

ent from the situation, say, of certain residents of an area along the river near
the site of Parker Dam. During hearings of a Special Subcommittee of the House
Committee on Interior and Insular Affairs held at Blythe, California on Octo-
ber 4, 1957 (85th Cong., 1st Sess., Serial No. 22, 1958), a spokesman for these
residents was asked by Congressman Saylor: "Does anyone who has lived in this
recreation district you have described to us claim he owns title to anything up
there?" The answer from the spokesman was: "None whatsoever." It appears to
be unfair and prejudicial for the Department of the Interior, as exhibited in the
Assisatnt Secretary's letter to blanket in together all residents of lands along the
river to which the Government may claim title into a single category.
The letter goes on to make the assertion that under present law the only issue

to be adjudicated in the title dispute, concerning the record title holders at Har-
vey's Fishing Hole and the other parties involved in other legislation referred to
in the letter, is "whether the changes in the river which caused the shifts of land
were accretive, i.e., gradual, or were avulsive, i.e., sudden." Aside from the ob-
viously inartful expression of this particular issue (if the river avulsed, the
"land" would not have "shifted"), it cannot properly be said that avulsion v.
accretion is the "only issue" the present law allows to be raised. The fact is that
other issues have been raised and are now before the Court for adjudication. One
such issue is whether the defenses of laches and equitable estoppel, which have
been raised by some of the defendants against the claims of the United States,
may operate against the Government in this instance. Facts tending to show that
the Goverment is guilty of laches or that equitable estoppel is established have
been presented in defendants' pleadings.
The letter of August 2 proceeds to assert that the United States is immune to

defenses other than the issue of accretion v. avulsion, and then describes the
background of the Act of October 23, 1970 (84 Stat. 1106) which granted a con-
ditional waiver of asserted immunity against equitable defenses in title disputes
involving lands situated along a certain stretch of the river within Riverside
County, California. Quoted in the letter in prominent detail is a statement of the
House Committee's report to the effect that the Committee considered the facts
giving rise to the legislation "a unique situation", and that the Committee felt
that the legislation should not be considered as a precedent for waiving the doc-
trine of sovereign immunity.
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In that regard, you should be advised and the Committee should know that.
there is good reason to believe that, in a proper case, the United States may not
be possessed of so-called immunity against the defenses of ladles and equitable
estoppel when raised by a private claimant in a quiet title action.
One matter that should be recognized is that, as of the time the Act of Oc-

tober 23, 1970 was enacted, private claimants such as those in Riverside County
could not obtain standing to bring an action against the Government absent
Governmental consent. This situation has since changed, by virtue of enactment
of the Act of October 25, 1972 (86 Stat. 1176). Under the 1972 Act, private claim-
ants, subject to certain qualifications, may bring actions to adjudicate disputed
land titles in which the United States claims an interest, other than certain classes
of interests which had been made the subject of earlier legislation. Insofar as
privtae claimants, such as those at Harvey's Fishing Hole, are authorized by the
1972 Act to bring actions and have standing, the issue is not one of "sovereign
immunity" in the ordinary sense (immunity from suit) but of whether, once suit
has arisen, the United States is immune from the equitable defenses.
On this question the decisions of the courts appear to divide. For instance, in

United States v. Certain Parcels of Land, 131 F. Supp. 65, S.D. Cal. 1955, the
opinion of the Court stated in part:
"To summarize, the Government is bound by the doctrine of estoppel where:

(1) There has been a waiver of sovereign immunity to suit, cf. Hopkins v. Clem-
son Agricultural College, 1911, 221 U.S. 636, 646,31 S. Ct. 654,55 L. Ed. 890; (2)
The agent whose conduct is relied upon to work an estoppel acted within the
scope of his authority lawfully conferred; and (3) Application of the doctrine
does not bring a result that is either inequitable or contrary to law."
And in Small & Robinson v. United States, 123 F. Supp. 457 ( S.D. Cal. 1954),

the Court stated: "True, the government may not be sued without its consent
[citations omitted], but where consent has been granted, the case should be de-
cided "as between man and man on the same subject matter."
However, in Beaver v. United States, 350 F.2d 4 (9th Cir. 1965) involving

lands alongside Harvey's Fishing Hole but, as I understand it, much different
factual circumstances, the Appellate Court upheld the trial court's judgment
holding that the doctrine of estoppel was inappropriate "when sought to be ap-
plied against the government under the facts of this case."
Note that Beaver, as well as the other cases just referred to were decided be-

fore enactment of the 1972 Act which waived sovereign immunity in quiet title
cases, at least in part.
At the time the Committee favorably reported the 1970 legislation regarding

the Riverside County lands, the situation at Harvey's Fishing Hole was not
squarely before the Committee, and the Committee's non-Inclusion of the Harvey's
lands in the legislation at that time should not be viewed as an precedent against
a full and fair legislative consideration of the equities of the present title holders
at the site.
The Assistant Secretary's letter then opposes "legislation that would further

weaken the United States' claim to land by waiving immunity to claims such as
laches or statutes of limitations . . ." This statement presupposes that the
1970 legislation has already so weakened the claims of the United States else-
where, which allegation has not been demonstrated and may be challenged.
It also presupposes that the legislation to which the letter is addressed, com-
prising several very minor parcels of land, would have such weakening effect.
This further presumption may also be challenged. There should be no mere as-
sumption, without some kind of facts to hack it up, that the "unique situation"
encountered in the Riverside County cases in 1970 and that now encountered at
Harvey's Fishing Hole, are representative of great numbers of like situations
existing generally or having the potential of arising generally in the public
land states.
The argument made in the August 2 letter to the effect that the Government

ought not to be required to undertake the task and expense of properly policing
the Federal lands has already been adequately and authoritatively answered in
the report of the Public Land Law Review Commission.
Perhaps where civil rights and property rights of private citizens are con-

cerned, the Government has no responsible choice except to undertake such time
and effort as is necessary to do justice and promote equity under the law. The
Committee needs no further reminder that the Commission unequivocally recom-
mended that the defenses of equitable estoppel and laches should be available in a
suit brought by the Government for the purpose of trying title to real property or
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for ejectment. However it may be useful to quote the following extract from
the PLLRC report's explanation of the reasons for this recommendation:
Waiving of sovereign immunity in quiet title actions against the Government

and permitting the defenses of laches and equitable estoppel to be asserted in
actions brought by the Government, would give no undue advantage to adverse
claimants. They would be required to assert and prove their claims by com-
petent evidence. The Government would not be required to surrender any of its
property rights and would have all of the safeguards available to any litigant.
Furthermore, laches and estoppel are equitable defenses. As the very terms
imply, if permitted they could not be invoked to work an inequity against the
Government as plaintiff in a proper action.

Certainty of title is to be desired. So long as disputed Federal claims to land
exist without final resolution, there can be no certainty of title. The Commis-
sion finds that the advantage of final determination of such claims under the
accepted rules of real property law in courts of competent jurisdiction outweigh
any claimed disadvantage to the Government.
The Assistant Secretary's letter, at a later point, reasons that "it would be

inequitable to grant the claimants in these bills special relief since other oc-
cupants of land along the river have either litigated in accordance with the
law or they have recognized Federal ownership and have agreed to pay rent for
future use . . ." For reasons that I have expressed earlier in this letter of
protest, this reasoning is like comparing apples to oranges. The equities of the
Harvey's Fishing Hole defendants ought not to be arbitrarily depreciated or
devalued by the Assistant Secretary and placed on the same plane as those of
other parties, such as those referred to in the Parker area, who had no claim
to private land title and freely so stated.
The second reason advanced by the Assistant Secretary for not waiving im-

munity for these cases is that the land is "excellently suited for public recrea-
tional use . . ." If this is the case, the Department should be asked to explain
why it has proposed to grant, or has just granted, leases for river-frontage lands
both upstream and downstream from the Harvey's Fishing Hole site for long-
term intensive agricultural use. There reportedly is some 200 miles of river
shoreline held in the title of the United States within reach of Interstate 10,
which is mentioned in the Assistant Secretary's letter. The amount of river shore-
line involved at Harvey's Fishing Hole is approximately one-quarter mile front-
ing on approximately 27 acres.
The third reason advanced is that the land "is invaluable as a fish and wildlife

preserve." The letter then goes on to say:
"Unfortunately, essential river control and channelization programs have

caused losses to the precious backwater areas which support fish and wildlife.
Federal ownership of the backwater areas which remain would assure that they
would be properly protected and maintained."
Insofar as the Harvey's Fishing Hole site is concerned, attribution of this

quoted statement could only have been made by someone who is totally un-
familiar with the geographical characteristics of the site. Again, general "boiler-
plate" language appears to have been used in the preparation of the Assistant
Secretary's statement without due regard for the actual facts and the careful
consideration that the pending legislation deserves in the Department.
Anyone who has visited Harvey's Fishing Hole knows that the river at that

point is artifically channelized with heavy embankments. In no sense are the
lands in a "backwater area" which supports the propagation or management of
fish and wildlife. As a matter of fact, this third point raised in the August 2
letter appears to relate solely to the lands concerned in H.R. 4450 and H. Res.
247, which concern certain lands in Riverside County. The Assistant Secretary
or those who prepared the letter for his signature clearly should have so stated
so as not to result in misleading the Committee in respect to the lands involved
in H.R. 2218, H. Res. 182, and H.R. 11098.
The Subcommittee on Public Lands has tentatively decided to include in H.R.

5441, the BLM Organic Act legislation, a provision conditionally waiving the
asserted immunity against the defenses of laches and equitable estoppel in judi-
cial actions involving specified limited areas along the river, including the areas
concerned in the legislation to which the Assistant Secretary's letter of August 2
was addressed. However this development should not deter the Committee from
considering the contents of this letter of protest in case you should elect to
forward it to the Committee.
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My hope is that, upon receipt of a communication from you together with copy
of this protest, the Chairman of the Committee, Congressman Haley, or the
Chairman of the Subcommittee, Congressman Melcher, will ask the Department
of the Interior to reconsider its report and submit a revised report which will
overcome the deficiencies and correct the errors which have been pointed out.
With best personal regards,

Sincerely,
KARL S. LANDSTROM,

Legislative Counsel,
Sportsman's Paradise Homeowners Association.

Senator BUMPERS. Thank von, Mr. Landstrom. I'm sure these people
appreciate your taking the time and interest to come over on their
behalf as a former Director of B LM.
[The prepared statement of Mr. Landstrom follows:]

STATEMENT OF KARL S. LANDSTROM, ATTORNEY AT LAW, ARLINGTON, VA.

Mr. Chairman, my name is Karl S. Landstrom, and I am an attorney at law
at 510 N. Edison Street, Arlington, Va. 22203. I am a member of the District
of Columbia Bar and the Virginia State Bar, and served for a time as Director
of the Bureau of Land Management and as the Department of the Interior's
principal representative on the Advisory Council of the Public Land Law Review
Commission.
For a period of time after retiring from the Department of the Interior,

I served as counsel for the Sportsman's Paradise Homeowners Association, a
group of property owners at the 27-acre tract of land along the Colorado River
known as Harvey's Fishing Hole. I have appeared on behalf of these property
owners in hearings of the Senate and House Committees on Interior and Insular
Affairs and for a time I defended certain members of the Association against
the ejectment action that had been brought against them by the U.S. Department
of Justice in the U.S. District Court for the Southern District of California.
However for several years I have had no official connection with either the litiga-
tion or the legislation involving these matters. I appear before you merely as a
friend of the Committee interested in the proper disposition of the legislation
that is before you.
My view is that the Congress committed a serious injustice in 1970 when it

passed Public Law 91-505 in a form that denied the benefits of the Act to all
citizens except those residing or owning property claims within a certain geo-
graphical area, namely, "land situated in Riverside County, California, within
three miles of any portion of the Colorado River between river points 13.00 and
13.17, as defined in the interstate compact defining the boundary between the
States of Arizona and California..
The substance of the 1970 Act, in my view, was proper. It reformed the judicial

rules applicable to title disputes between the United States and any private
party so that the United States would be subject to all legal and equitable
defenses that are available against any private party litigant under like circum-
stances under the laws of the State in which the real property concerned is
situated, providing that all of six very restrictive conditions are met. Such sub-
stantive provisions of the 1970 Act are well within the confines, and are actually
much more conservative, than the applicable findings and recommendations
of the Public Land Law Review Commission (1970) from which I quote in
part as follows:
"Determination of Title Disputes.
"Recommendation 113. The doctine of adverse possession should be made appli-

cable against the United States with respect to the public lands where the land
has been occupied in good faith. Citizens should be permitted to bring quiet title
actions in which the Government could be named as defendant. The defenses of
equitable estoppel and laches should be available in a suit brought by the Govern-
ment for the purpose of trying title to real property or for ejectment. . . .
"Believing as we do, that it is not an undue interference with the functions of

the Government to require it to defend its claim to real property in a proper suit,
the Commission finds no valid reason for placing the Government in a more advan-
tageous position in suits brought by it to establish such a claim. . .
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"The Commission also recommends that the doctrine of adverse possession be
made applicable against the United States where land has been occupied in good
faith. . . ."
The Commission has rightly pointed out that the Government ought not hide

behind the outdated doctrine of sovereign immunity in title disputes, inas-
much as if the Government's claim is good, it will be established in favor of the
Government, but if the Government's claim is bad it cannot be harmed by losing
its case in the courts, because it will lose nothing to which it is rightfully entitled
within our scheme of justice. Congressman Udall put the matter very clearly in
the Floor debate on the 1970 Act when he told his colleagues: "We are simply say-
ing, 'Let these people go to court with the Government and settle it as they would
between private property owners.'" (Cong. Record, Oct. 5, 1970, daily ed., at
H9511).

recommend that the Committee members read in full the treatment of this
general subject in the Public Land Law Commission's 1970 report, at pages
260-262.
The error that was made by the Congress in the 1970 Act was not in the sub-

stance but in the geographic limitation. S, 2590 as introduced and H.R. 7101 as it
passed the House are now asking the Congress to commit another act of unjust
discrimination, repeating the mistake that was made in 1970 and again in 1974
in the form of the geographic limitations in the Act of December 31, 1974, Public
Law 93-578, limiting the benefits to certain lands on the Arizona side of the River.
In 1970 and again in 1974 the land claimants at Harvey's Fishing Hole have been
victimized by one of the oldest and most vicious forms of legislative discrimina-
tion in the history of this country—discrimination on the basis of geographic
location of property holdings or place of residence as between States or localities.
I think the Committee members would agree with me that any form of unjust

discrimination is too much. Enough of it is enough, and the pending measures
certainly should be rejected unless they are amended as proposed by Senator
Cranston and Senator Hayakawa so as to extend the geographic limits to the
Harvey's Fishing Hole site.
I recall that the Department of Justice has traditionally opposed legislation of

this sort on the ground that it might result in a flood of additional cases seeking
the same kind of relief. In my judgment this objection is unsound. If there are
further cases going back more than forty years and purporting to meet the six
stringent requirements of the 1970 Act, where are they? Who are the claimants?
Why have they not presented themselves to date?
Unless the Government's witnesses should be able to point specifically to addi-

tional instances of this exceedingly rare kind of factual situation, such objection
should be disregarded by the Committee.
Nor is it necessary that the Committee or its staff examine closely into the

intricate and voluminous facts and circumstances surrounding each particular
claim at the several sites that are involved in the pending amendment. If the
Amendment is adopted and the legislation become the law, all that will happen is
that the private claimants will be able to exercise their rightful equities in a court
of law. The court is the proper forum where the facts in each instance will be pre-
sented and established under normal judicial procedures. If the facts as thus
established do not qualify any claimant from coming with the provisions of the
lagislation, the claim will be denied. If the facts do, indeed, qualify the claimant
under the law, then the claim will be treated as under the provisions of the real
property law of the State concerned, and proper justice will be accorded to each
party.
As Senator Cranston has well put it, these citizens at Harvey's Fishing Hole

should have equal treatment under the law and in the courts. That is all that
Amondment No. 3708 would do, and as a friend of the Committee, I urge that tho
Amendment be adopted and the legislation be favorably reported to the Full
Committee.

Senator BUMPERS. Mrs. Harvey, Mrs. Trulove, gentlemen, we thank
you very much for coming such a long distance to be here this morning
to present the evidence, the photographs and the committee will be
considering this legislation at its next markup, and meanwhile, of
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course, the committee members will be getting additional information..
Even though they are not here, they will be made aware of the testi-
mony and the statements that were made here.
Thank you very much.
The hearing is adjourned.
[Whereupon, at 12:50 p.m., the hearing was adjourned.]
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