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NOMINATION

THURSDAY, AUGUST 24, 1978

U.S. Senate,
Committee on Human Resources,

Washington, D.C.
The committee met, purs uant to notice, at 9:30 a.m., in room 4232, 

Dirksen Senate Office Building, Senator Harrison A. Williams, Jr. 
(chairman) presiding.

Present: Senators Williams, Cranston, Javi ts, and Schweiker.
The Chairman. We can begin our hearings on the nominations for 

the members of the Federal Mine Safety and Health Review 
Commission.

The Federal  Mine Safe ty and Health Act of 1977 provides for the 
first time in our Nation’s history, a unified program to assure safe 
and healthful working condit ions for all our miners, both  in the coal 
and the hard  rock segments of the mining industry . Such a unified 
mine safety and health enforcement effort should reduce the fre­
quency of fatalities and disabling injuries and illnesses which occur 
in the  mining of our energy and mineral resources.

One of the essential reforms of the mine safety program is the cre­
ation of an independent Federa l Mine Safety and Hea lth Review 
Commission charged with the responsibility for assessing civil penalties 
for violations of safety or health standards, for reviewing the enforce­
ment activit ies of the Secretary of Labor, and for protec ting miners 
against unlawful discrimination.

It  is our hope tha t in fulfilling its responsibilities under  the act, the 
Commission will provide jus t and expeditious resolution of disputes, 
and will develop a uniform and comprehensive interpretation  of the 
law. Such actions will provide guidance to the Secretary in enforcing 
the act and to the mining industry and miners in appreciating their 
responsibilities under the law. When the Secretary and mine operators 
understand precisely what the law expects of them, they can do wha t 
is necessary to protec t our Nation’s miners and to improve produc­
tivi ty in a safe and healthful working environment.

The President has nominated  five individuals to be the first mem­
bers of the Mine Safety and Health Review Commission, and to 
assume these important responsibilities.

The five nominees are all here. They come from several S tates  and 
many Senators want  to be part of this important day in the hearing 
on these nominations.

We are really pleased that the Presiden t has presented these nomi­
nees to us.

(l)
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There has no t been a  ripple of discontent t ha t has reached us, which these days, I  will have to make the observation, is a bit unique.
So we feel that this is an auspicious beginning for this the first of the Review Commissions.
We are pleased to see that Senator  Cranston from California is here to introduce a nominee.
We ask you to introduce your constituent and former colleague, who is designated to be chairman.

STATEMENT OF SENATOR ALAN CRANSTON ON BEHALF OF 
JEROME R. WALD IE

Senator Cranston. Thank you very much, Mr. Chairman.
I appreciate very much the opportunity to introduce to the com­mit tee  Jerry Waldie who is seated at my left.
Jerry and I have been close friends and associates over many years in California in politics and in government. We worked closely to­gether at the time when we were both  in the State government, I as State controller, and he as majority leader in the assembly.
His leadership and ability to create agreement among differing viewpoints enabled our State  to accomplish major  programs which formed the basis for California’s transition to a leading influence in the development of Sta te programs all across the  country.
From the Sta te legislature Jer ry moved to the House of Representa­tives where he served for about  10 years.
There he played a m ajor role in the development of consumer pro­

tection legislation, protect ion of civil liberties, protection of the en­vironment, and land use reforms.
He left the Congress voluntarily to make what turned out to be an unsuccessful try for the governorship in 1974, and since then he has been prac ticing law here in Washington.
I believe Jerry Waldie will be a constructive,  very able member of the Federal Mine Safety and Health  Review Commission.
I am delighted that  he  has been nominated. 1 trust tha t he will be approved forthwith , and I know he will perform very effectively and well.
I thank  you very much.
The Chairman. Is he as good a member—counter as you are?Senator Cranston. Yes.
The Chairman. I wonder if we could proceed this way.
We will have the members introduce the nominees. I will turn  to Senator  Schweiker.
Senator Schweiker. Thank you, Mr. Chairman.
I, too, want to support Mr. Waldie. I had the opportunity to serve with him in the House, and am very glad to see him take on this assignment.
He has my congratulations and s trong support.
I am very pleased to  testify  on behalf of a Pennsylvanian here this 

morning, Mr. Chairman, A. E. Lawson of Pittsburgh, Pa. He is a person who has a very excellent background for this appointment .
Mr. Lawson is an Army veteran, a Phi Beta Kappa  gradua te of the University of Pittsburgh, and a graduate of the Harvard Law School. For  the past 12 years he has been assistant  general counsel of
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the United Steelworkers of America, where he has had much litigative 
experience.

He has done a great deal of work for the steelworkers in the area of 
occupational safety and health,  including litigation  before the Occupa­
tional Safety and Health  Review Commission.

He has a keen appreciation of the difficulties we have experienced 
with the OSHA Review Commission, and I am sure he is going to use 
tha t knowledge for the benefit of the MSHA Review Commission.

I might  say tha t he has also had substantial involvement in mine 
safety matte rs, including the 1972 Sunshine Mining Co., disaster in 
Idaho.

I think this is an excellent background for this  position. I  would also 
like to add tha t Mr. Lawson and I have been working together to 
try to resurrect  a steel company tha t has been inact ivated  in my 
State, and tha t he has been very helpful in this effort. I feel he will 
be a very valuable asset, and am proud to recommend confirmation 
of his nomination  to be a member of the Federal Mine Safety and 
Health  Review Commission.

Thank you.
The Chairman. We have Senators Young and Burdick.
We are very pleased to have both Senators from N orth  Dakota here 

to introduce the nominee from their State.

STATEMENTS OF SENATORS YOUNG AND BURDICK ON BEHALF OF 
FRA NK R. JESTRAB

Senator  Young. I strongly urge confirmation of Fran k R. Jestr ab. 
He is an able, fine, very decent sort of person.

He is ideally qualified for this position. The only thing I can see 
wrong with him is he is a Democrat.

The Chairman. Senator Burdick.
Senator Burdick. Mr. Chairman, and members of the committee, 

it is a pleasure for me to introduce F rank Jest rab to the distinguished 
members of this committee.

Frank has been a friend of mine since first moving to my hometown 
of Williston some 26 years ago.

Fran k came to us with a fully  deserved reputa tion for excellence in 
practicing law. In North  Dak ota he has lived up to that description. 
Frank  received a law degree, cum laude, from Montana S tate Univer­
sity in 1938. He followed that  with a tour of duty in the Army in 
World War I I.

Frank had been a special law studen t at Harvard and New York 
University. He was a lecturer  at the University of Houston before 
coming to North  Dakota.

He is admitted  to the bar in North  Dakota , Montana, New York, 
Texas, and Wyoming.

I believe he is thoroughly qualified for this position and will put  
himself avidly in the execution of his duties.

It  is a pleasure to recommend him to this committee.
The Chairman. I appreciate  that , Senator Burdick.
Senator Javits is a member of this committee and is most anxious 

to be here to introduce Ms. Nease, but  he could not be here at this 
moment because of one of the bills from this committee, the Elemen­
tary  and Secondary Educa tion Act, on the floor at 9:30, and it is 
essential he be there.
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Ms. Nease, would y ou  come forw ard  a nd join  u s w ith  a  warm rec om ­
me nd ati on  and  intro du ct ion,  in absen tia , from  Se na tor Ja vi ts.

We have a le tter  fro m Sena tor  Adlai Ste ven son . He advises  us of 
the high cap abi lities of Mr. Richard  V. Bac kley.

We hav e an othe r le tt er  add ressed to us, wa rm end orsement  from 
Con gressm an Her be rt E.  Ha rri s, stron gly recom mending  and  com ­
mending  to us Jud ge  Ri ch ard Bac kley.

We also hav e a wa rm  stat em en t in su pp or t of Mr . Waldie from 
Congressman Ha rle y Sta ggers  who, reg ret ful ly,  could  no t be her e 
today.

Fin ally, Sena tor  Melc her wante d to be her e to int rod uce Judg e 
Backley,  bu t I kno w th a t Senator  Me lcher is de tai ned elsewhere . 
He  has asked th at his st at em en t be incl uded in the  reco rd.

[The  l ett ers  and  st at em en t refe rred  to follow:]
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SENATOR ADLAI E. STEVENSON 
Human Resources Committee 
August 24, 1978
Nomination of Mr. Richard V. Backley for 
Federal Mine Safety § Health Review Commission

MR. CHAIRMAN,

This morning the Committee on Human Resources will 

consider the nomination of Mr. Richard V. Backley for 

appointment to the Federal Mine Safety § Health Review 

Commission.
Mr. Backley was educated and practiced law in Illinois 

before embarking on his long and distinguished career in the 

Federal Government. Of special importance is Mr. Backley’s 

five-year association with the Department of Interior’s 

Division of Mine Health § Safety where he served as a senior 

trial attorney, an administrative law judge and as

Assistant Solicitor. His role in the investigation of the 

Sunshine Mine disaster in 1972 resulted in special recognition 

by the Secretary of the Interior.

Because of his professional experience and devotion to 

the cause of mine safety, I urge the Members of this Committee 

to consider favorably Mr. Backley’s nomination.
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August 16, 1978

Honorable Harrison A. Williams, Jr., Chairman 
Committee on Human Resources 
4230 DSOB
United States Senate

Dear Mr. Chairman:

X regret that I am unable to be here personally, to 
introduce my friend and constituent, Judge Richard 
V. Backley.

I do want you to know, however, that I have strongly 
supported Dick for this position of Commissioner on the 
Federal Mine Safety and Health Review Commission. He has 
long been involved with the enforcement of the Federal 
Coal Mine Health and Safety Act of 1969 and there is no 
question in my mind that his qualifications are excellent.
Thank you for according Dick every consideration at time. this

HEH:nb

l£>
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H A R L E Y  O . S T A G G E R S  
Id D istrict. W est V imoinia

Kctscr. West V iroihia

CHAIRMANl 
C OM MIT TEE ON 

INTE RST ATE  ANO FOREIG N 
CO MM ER CE

Congress of tfjc iBnfteh g>tate$
$o uf (e  o f &epreSentatibMf 

ZHadjfnflton, 39.C. 20515

August 24, 1978

To: The Honorable
Harrison A. Williams 
Chairman
Human Resources Committee 
4230 Dirksen Building 
Washington, D. C.

From: Representative Harley 0. Staggers
Second District, West Virginia

Subject: Nomination of Jerome Waldie as Chairman of the Federal Mine 
Safety and Health Review Commission

Mr. Chairman;

I wish to thank you for giving me this opportunity to testify before

this Committee on the nomination of Jerome Waldie to be the first Chairman

of the Federal Mine Safety and Health Review Commission.

I am especially interested in the work of this new Federal Mine Safety

and Health Review Commission particularly because of the large coal mining 

operations in the Second District of West Virginia, which I represent, and 

in the entire State of West Virginia, one of the Nation's leading coal pro­

ducing states. With the energy situation the way it is, coal is becoming 

increasingly more important to our nation and more and more men will be en­

gaged in mining this coal which is vitally needed by the entire world.

We have had our share of tragedies in the coal fields of West Virginia,

and anything that can be done to cut down the accident rate and loss of life is

33 -087  0  -  78 - 2
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c e r t a i n l y  a  s t e p  in  th e  r i g h t  d i r e c t i o n  an d so m eth in g  I  am c e r t a i n  i s  d e s i r e d

by  a l l  o f  o u r c i t i z e n s .

W hil e we a r e  e x p an d in g  c o a l  p r o d u c ti o n  we m ust  c o n t in u e  our e f f o r t s  to

ma ke  o u r m in es a s  s a f e  a s  hum an ly  p o s s i b l e .

I  have  p e r s o n a l l y  kn ow n J e r r y  W al d ie  s in c e  th e  f i r s t  day  he  cam e to  

C o n g re ss  b ack  i n  Ju n e  o f  19 6 6 , an d we s e rv e d  an d w or ke d t o g e th e r  in  th e

C o n g re ss  u n t i l  he  l e f t  a t  t h e  en d o f 1974. You can  g e t  to  know  a man p r e t t y

w e l l  a f t e r  w ork in g  w it h  him  f o r  a lm o s t n in e  y e a r s .

J e r r y  W al d ie  cam e to  t h e  C o n g re ss  in  19 66  w e l l  p re p a re d  f o r  h i s  l e g i s ­

l a t i v e  d u t i e s .  He wa s a g r a d u a te  o f th e  U n iv e r s i ty  o f  C a l i f o r n i a  Law S c h o o l.  

He had  been  s e r v in g  a s  a C a l i f o r n i a  S t a t e  Assem blym an  s in c e  1958  an d was 

M a jo r i ty  F lo o r  L e ad er o f t h e  C a l i f o r n i a  S t a t e  A ss em bly  fr om  1961  th ro u g h  1966.

J e r r y  wa s an  a c t i v e  and  v ig o ro u s  me mber o f  th e  H ou se  o f R e p r e s e n ta t iv e s .  

H is  a c t i v i t i e s  i n  th e  H ou se  in c lu d e  im p o r ta n t l e g i s l a t i o n  a f f e c t i n g  th e  en ­

v ir o n m e n t,  ta x  an d la n d  u s e  r e fo r m s , f u l l  f i n a n c i a l  d i s c l o s u r e  f o r  p u b l ic  

o f f i c i a l s ,  co nsu m er  p r o t e c t i o n  and  m a jo r b i l l s  p ro v id in g  f o r  p r o t e c t i o n  o f

c i v i l  l i b e r t i e s .

T h ere  i s  a  ti m e  an d s e a s o n  f o r  a l l  th in g s  an d a l l  p o s i t i o n s ,  an d 1 th in k  

t h i s  i s  J e r r y  W a ld ie 's  t im e .

Kn ow ing  J e r r y  W al d ie  a s  I  d o , i f  c o n f ir m e d , I  am s u r e  h e  w i l l  p u rs u e  

h i s  r e s p o n s i b i l i t i e s  v i g o r o u s l y ,  e f f i c i e n t l y ,  th o ro u g h ly  and  c o m p le te ly .

As C hair m an , I  th in k  he  w i l l  ma ke  t h i s  a m ost  m e a n in g fu l Com mission  

an d w i l l  be r e s p o n s iv e  t o  th e  n e e d s  o f  t h i s  c o u n t ry .

I t  i s  a  p le a s u r e  to  e n d o r s e  th e  n o m in a ti o n  o f Je ro m e W al d ie  to  be  

C hai rm an  o f th e  F e d e ra l M in e S a fe ty  an d H e a lt h  R ev ie w  C om m is si on , an d I  

c e r t a i n l y  u rg e  t h i s  C om m it te e  to  f a v o r a b ly  c o n s id e r  h i s  n o m in a ti o n .

Th an k yo u a g a in  f o r  t h i s  o p p o r tu n i ty  t o  t e s t i f y .

R e s p e c t f u l l y  s u b m it te d ,
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STATEMENT OF SENATOR JOHN MELCHER 
IN SUPPORT OF

JUDGE RICHARD V. BACKLEY 
August 24, 1978

I am pleased to introduce to this Committee Judge 

Richard V. Backley, Presidential nominee for the position 

of Commissioner of the Mine Safety & Health Review Commission.

The Federal Mine Safety & Health Act of 1977 stressed 

that the members of the proposed Commission should not only 

be well-qualified by reason of training, education and ex­

perience but should also, and more important, have practical 

experience in mine safety and health. Judge Backley's 

qualifications, as members of this committee are aware, are 

exemplary in every way, especially his past practical ex­

perience in this field.

Dick Backley will bring to the Commission nearly twenty 

years expertise as a trial and prosecuting attorney. He 

worked in the Solicitor's Office of the Department of Interior 

as attorney advisor to the Federal Water Pollution Control 

Administration from 1967 to 1970, during which time he 

represented the Department in cases before the Federal Power 

Commission. When the Federal Coal Mine Health & Safety Act 

was enacted in 1969 Judge Backley became senior trial attorney 

with the Division of Mine Health & Safety and, as such, tried 

more than 200 enforcement cases. After his certification as
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an administrative law judge in 1974, Judge Backley became 
Assistant Solicitor in the Division of Mine, Health &
Safety. In little more than a year Judge Backley and his 
staff reduced the caseload they had assumed from 10,000 to 
less than 3,000.

To conclude, I would like to bring up Judge Backley's 
participation in the work that was carried out in 1972 by 
the Solicitor's office relating to the Sunshine Mine disaster 
in Kellogg, Idaho. Judge Backley represented the Department 
at the hearing into the cause of the fire which took the 
lives of 91 miners at the Sunshine Silver Mine in Kellogg, for which 
he received a Special Achievement Award and letter of com­
mendation from the Secretary. I
personally am delighted that the President has recommended 
a person of Judge Backley*s caliber to the Mine Health &
Safety Commission and hope that this Committee and the full 
Senate will confirm his nomination promptly.
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The C hairman. We are all pre sent and now accounted for.
Mr. Chairman, do you have a stateme nt that  you would desire to

make?
We will give all of you an oppor tunity .

STATEMENT OF HON. JEROME R. WALDIE, NOMINEE FOR CHA IR­

MAN OF THE  FEDERAL MIN E SAFETY AND HEALTH REVIE W 

COMMISSION

Mr. Waldie. I have no p repared s tatement.
I would like to make jus t a few remarks.
I think  every member of this proposed Commission t ha t is before 

us is cognizant of the opportunity  that  is being presented to us and 
also cognizant and I think sensitive to the challenge that  you have 
placed before us.

I personally believe that  this act is in a sense a ground breaking 
effort in terms of bringing abou t efficient and prom pt and reasonable 
regulation  of this industry.

I have had some familiarity with  the preceding acts that  the Con­
gress has adopted to address the problems of health and safety  in the 
working environment of the mines of America.

I have some understanding of the deficiencies that have been 
revealed in those previous attempts.

As I understand,  what  the Congress has attempted, and, par ti­
cularly the Senate, is that  you have sought to bring about a more 
efficient dispatch of the regulatory  activities of the Federal  Govern­
ment  in terms of mine safety  and health and that  you have found 
deficiencies in terms of the speed with which standards have been 
promulgated, the efficiency with which enforcement activities have 
been conducted, and the efficiency and the justice with which judg­
ments have been ultima tely passed upon opera tors’ responsibilities 
and accountabilit ies to safety and health  in the mines.

I gather also from the structure of the new agency th at  has been 
created, the Review Commission, tha t a great  deal of the responsi­
bility of at temp ting to bring about the objectives that you speak of 
in this act will fall upon our shoulders. I personally assure the Chair­
man and members of this committee tha t I am sensi tive to and sym­
pathetic to the objectives of the act.

I believe the issue of safety and health  in the mines has been a 
proper and overwhelming area of concern that has not  been properly 
or fully addressed during many years  of this Nat ion’s existence, and 
of the  miners’ problems.

I hope this act will be a model in terms of tha t effort, and I  am fully 
aware that  our ability or inability in bringing abou t the intent  of 
the Congress as expressed in the a ct will be determina tive of tha t hope.

The challenge is unique. It  is a new agency and hopefully if we are 
able to perform in the manner th at  the act suggests performance is 
desired, that  we can set a stan dard for similar efforts in othe r areas 
wherein safety  and health are involved.

I am most pleased tha t I have been selected to engage in this re­
sponsibility, and I respectfully appreciate the courtesy th at  you and 
your staff have shown me during  the period that  we have been con­
sulting  on this matt er.
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I wan t to also personally express my grati tude and my pride in 
Senator Cranston for his introduction of me and for the service t ha t 
he has given the State of Cal ifornia and this Nation.

I have nothing fur ther  to say.
[The biography of Mr. Waldie follows:!
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES

PART I: ALL THE INFO RMATION IN THIS PART WILL BE MADE PUBLIC

Name: U M Z - b j e  R ij S S tt C .__ _______ _
(LAST) (FIRST) (OTHER)

Position to which c  Date of „  / a « n

nominated: C h a i R M A aJ -  r £ C  M ia]  £ -r tF ir i’ nomination: J u t y  2-tf z 7^d >__—
C*AAS1'33'a»J

Date of bir th: 1  Place of  bir th:  AAlfiocH i f fa / t  a)«^---------------------------------
(OAV) (MONTH) (YEAR)

Marital  status: M A fe f t iE b _______Full name of  spouse: ’Da fto fV FV  J oaaJ/V£

Name and ages
of children :. T i l l  T & l o LVaJ  E \ / * aJ S  -  v?r__________

n-fdA j vJ ^/^q Afg  U)At-t)l&- — 22___________
J w t i  Wil d  i f - -  2.0___________

Education: Institu tion
Dates

attended
Degrees
received

Dates of 
degrees

A m t io c h  H 'G h  Sc h o o l /^ 3 S f ' ^2 . M.Z. V/SHaw

Sa m Ta  R o s *  T . C . / b / J . 1 w

U ahV. CflUfeLMi* ^EftKtLbf i q y r - r b / V . B . / y j o

Ua h U. C /»l i FotbVlA School I9 S 0 -S 3 L L - 6  . i f t 3
o f  l /) (aJ < B < jA t. r3

Honors and awards: List below all scholarships , fellowships , honorary degrees, mi litary medals, honorary society 

memberships, and any othe r special recognitions for  outstanding service o r achievement.

’ C U /M  ;  U H f o __________________

. HoaJoo .A«O.M 5 T  M a R-w's C o t- te cc -^  G » t,<= -------------------------

1
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Memberships: List below all memberships and offices held in professional,  fraternal , business, scholar ly,
civic , char itab le and other organizations for the las t five years and any other p rio r mem­
berships or  offices you consider relevant.

Office held
Organization (i f an y)  Dates

Q f i O  P f c t L r f t j d S  l o P C E  A / c W g ___________ f a

Q& IZ  / 4 - S s G  ________ A ) O  aJ b ______  * 9 7 .r

QALtffrgAfM B a ft  fa s t i  NatJE_______ i T ) f  T& / t o n

Employment record: List below al l positions held since college, including the ti tle  or descr iption of job, name of 
employer, location of work, and dates of inclusive employment.

» -  A / r 3  -  ( ? o 6 r - J - F o L E y  | d T p y  a t  Ia u )  / k f o w ,  CALtFnwi*
M u )  -  ?  —r V .

i . -  7-T */ - Gatzvov&o f l T r a M t ' t j C/iki'^wznj iAt

.__________ t f A jT / u  ------------------------------------------------------------ ----------------

3,. /M<sv;e t f i  L f lb j f r w ,  +

__________ / U > r / o c t 4 ;  <?/?/. fF 7. l/a i f k

M . f - - T j  -  Q /l L ff b U M  STf iTk fe s t t' K Z L 'l  StoUZD

S  Y & w s  zt5  L e a b tR

k ) H s x j  f c i e c r g a  7 q  C jx j~6 /2£5 ? .

f  •_  b - U p -  C fl<V 6 f t& 3 S  ^ O M  19 n  J>/Sr,
_______U M T iL  l - ^ r .  W fo  ’be ftA TeC ) FoZ M iG rte* .____

________O pF ltLQ  Znj / ’k i'W I/Z 'r  f i n  Q oJ.

(, -  i -  T r  -  szlf  rfTT&uv ey ufas H/AKT aA ), i>. e,

__________C L /e a j T j /l /< 47zz) zt ^?X rt ssk /-  o F _______________

kc-TTe-A- O r / t z a / g / e s y  z ^ z x - g r « g .
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Government
experience: List any advisory, consultative, honorary or other part-time service or positions with Federal, 

State, or  local governments other than those l isted above.

Ify-'-f- fa v o s a  op of  Cyik.t

Published
writings: List the t itles , publishers and dates of books, art icles, reports or  other published materials 

you have written .
it

(T ) pLrtu  P e g -  P e a c s ' ,

./ 5 7 T .

y ? ? >

Political •

affiliations
and activ ities:  List all memberships and offices held in or f inancial contributions and  services rendered to

all political part ies or election committees during the last five years.

S t y z ^ / r  

3

33-087 0  -  78 - 3
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Future employment
relationships: 1. Indicate whether you wil l sever all connections with you r present employer, business

firm , association or organizat ion if  you are confirmed by the Senate.

________________________________________________________________

2. State whether you have any plans afte r complet ing government service to  resume em­
ployment, affi liat ion  or  practice with your previous employer, business firm, associa­
tion or  organ ization.

AJO

3. Has a commitment been made to  you for  employment after you leave Federal service?

Ato

4. Do you intend to serve the fu ll term  fo r which you have been appointed o r until the next 
Presidential  elect ion, whichever is applicable?

Vfcs

Potential conf licts , . • , s v
of  interest: 1. Describe any financ ial arrangements, deferred compensat ion agreements or  other  con­

tinu ing  f inancial , business or professional dealings with  business associates, clien ts 
or  customers who wil l be affected by policies which you w ill influence in the position 
to which you have been nominated.

fiJo/J fr*'

2. List any investments, obligations , liab ilitie s, or o ther financia l relationships which con­
sti tute potent ial conf lcts of interest with the position to which you have been 
nominated.

/V o A jf r

4
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3. Describe any business relat ionship, dealing or financial t ransaction which you have had 

during  the last five years whether fo r yourse lf, on behalf of a c lient, or acting as an 

agent, that constitu tes a potential conf lict of interest  w ith the posit ion to which you 

have been nominated.

AZpa5£^ o r ^ s r  OuJ /O ZAS'i/P  OF / 6 0  e)^

l^ A is t n .  S re t t .  c d f li c H  T So 4o  J is ly  r  /9  7S' 4- 2qq_____

Pu BU C.  $ £ /g ^C £  /V fi td  , yurl /CH I  3of.Z>

-T  H  .

4. List  any lobbying act ivity during the past 10 years in which you have engaged for  the

purpose o f direct ly or  indirect ly influencing the passage, defeat or  modi ficat ion of  any 

Federal legislation or of affecting the administration and execution of Federal law or 

policy.

A h  i°£ /}ct,c e  5iM ce L& n // o > £  f o o g g e s s  B s e v

ZM(?sr<«  ̂ L .i -< 2 i's cA T iJ t Y. jaj. Ti-te F iel ds . oE

ff e O E r t/ tL  E M P tO V F fc S  S e /t fe -f tr s ^  P&3Z/7Z. f e d g / y fX

4  noAJ issu es  F o<  Frisajpa o r

A M € £ lg .4 » J  . X  /U S q  H/WCr

R e o s rz .p < A jc  T A / P t i s r A V  iaj CsP*

A fo rP E /g S  ~+ F h < < \A jC H > S £ £ 3  W  S 6- 2. gG  < S L/ tT VtfV  .

J/SJ Z.5O  £ -5 fA jX £ o  ( ‘ofvT’iz ^  (<33771 Ca  . M /4 Z 6 /3 . D 'S r# ic .J ~

f r t  U jA T G /L  1 . € < Z U L A 7 / o a / <
5. Explain how you w ill resolve any potential con flict  o f interest that  may be disclosed by

your  responses to the above items.

J? KXjOuJ q p  /V o  F b r^ A jT ^ t i.  C a / o f - L / c r  J  r  3 > J T & ie s r-

5
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The Chairman. We grea tly appreciate that statem ent, Mr. Waldie.Ms. Nease, did you wan t to express yourself in any way?
STATEMENT OF MAR IAN PEARLMAN NEASE, NOMINEE TO THE

FEDERAL MINE SAFETY AND HEAL TH RE VIE W COMMISSION
Ms. Nease. As you may know, I did file a sta tement with the com­mittee  which I would like to have put  in the record.
I am very happy  to appear before you as a nominee for a position on the Federal Mine Safety and Health Review Commission.
I do not have anything to add to the statement on file with the Com­mission, bu t I  think I  would just like to emphasize one point.
I have traveled extensively through the coal fields. I have been in underground mines and in surface mines, and I would hope the Com­mission would have the oppor tunity  to make its presence felt in the mining communities throughout this Nation.
As I understand it, the administ rative law judges now presently  hold their  hearings throughout the country in various mining locations.I look forward to a possibility of the Commission having some of its meetings out in the mining areas.
Again, I thank you for the oppor tunity  to be here this morning.The Chairman. The tradi tion of women not being permitted in the mines was broken long ago, I know. Well, not so long ago, perhaps.Ms. Nease. In fact, I have worked for the United Mine Workers Heal th and Retirement Funds for 4^ years.
On my first trips I spen t a lot of time in parking lots, while other people went  down in the mines. In the last 2 years I have been able to go in the mines with the men.
[The prepared stat ement  and biography of Ms. Nease follows:]



19

STATEMENT OF MARIAN PEARLMAN NEASE 
BEFORE THE SENATE HUMAN RESOURCES COMMITTEE

AUGUST 2 4 , 19 78

Good  m o rn in g . I  am M ari an  P e a r lm a n  N e a s e . P r e s i d e n t  

C a r t e r  h a s  n o m in a te d  me t o  th e  F e d e r a l  Min e S a f e ty  an d H e a l th  

R ev ie w  C om m is si on  an d I  am v e r y  p le a s e d  t o  a p p e a r  b e f o r e  you 

t h i s  m o rn in g  a s  you c o n s i d e r  th e s e  n o m in a t io n s .

I  was  b o rn  an d r a i s e d  i n  New Y ork  C i t y ,  e d u c a te d  i n  New 

Y o rk  C i ty  p u b l i c  s c h o o l s  an d a t  C o r n e l l  U n i v e r s i t y  an d th e  

U n i v e r s i t y  o f  P e n n s y lv a n ia  Law S c h o o l .  I  am a mem be r o f  th e  

b a r s  o f  New Y o rk , th e  D i s t r i c t  o f  C o lu m b ia  an d th e  U n it e d  S t a t e s  

Supre m e C o u r t .

I  b eg an  my l e g a l  c a r e e r  a s  an  a t t o r n e y  i n  th e  d i v i s i o n  o f  

w a te r  an d pow er  i n  th e  S o l i c i t o r ’ s  O f f i c e  o f  th e  D e p a r tm e n t o f  

I n t e r i o r .  I  l e f t  I n t e r i o r  to  be co m e th e  l e g a l  a d v i s e r  t o  th e  

F o u r  C o rn e rs  R e g io n a l  C o m m is s io n , a  f e d e r a l - s t a t e  r e g i o n a l  

e co n o m ic  d e v e lo p m e n t c o m m is s io n  l o c a t e d  i n  F a rm in g to n , New 

M ex ic o . In  19 69  I  r e t u r n e d  to  W a sh in g to n  to  e n t e r  th e  g e n e r a l  

p r a c t i c e  o f  la v; w i th  th e  f i r m  o f  S t r o o c k  & S t r o o c k  & L a v a n .

I n  Ju n e  o f  19 71  I  h ad  th e  o p p o r t u n i t y  to  j o i n  th e  s m a ll  

s t a f f  o f  S e n a to r  G eorg e  il c G o v e rn ’ s p r e s i d e n t i a l  c am p a ig n  an d 

s e r v e d  f i r s t  a s f i n a n c e  d i r e c t o r  o f  th e  p r im a ry  c am p a ig n s  

an d th e n  a s  t r e a s u r e r  o f  th e  n a t i o n a l  p r e s i d e n t i a l  c a m p a ig n . 

A f t e r  s e t t l i n g  th e  f i n a n c i a l  a f f a i r s  o f  th e  c a m p a ig n , I 

be ca m e th e  l e g a l  d i r e c t o r  o f  th e  W ash in g to n  o f f i c e  o f  th e  

Com m on w ea lth  o f  P u e r to  R ic o .

I n  e a r l y  19 74  I  was  a sk e d  by  th e  t r u s t e e s  o f  th e  U n it e d

Mine W o rk ers  H e a l th  an d P .e ti r e m e n t  Funds t o  come  t h e r e  on  a
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f u l l  ti m e b a s i s  and s e rv e  a s  t h e i r  s p e c i a l  c o u n s e l . In  th a t  

c a p a c i ty  I have been  a c t i v e l y  in v o lv e d  in  a l l  a s p e c ts  of 

th e  Fu nd s o p e r a t io n s .  As a r e s u l t ,  I ha ve  become  q u i te  

f a m i l i a r  w it h  th e  Em pl oy ee s R e ti re m e n t Inc om e S e c u r i ty  A c t.

As p a r t  o f my d u t i e s ,  I ha ve  t r a v e le d  e x te n s iv e ly  th ro u g h  

th e  c o a l f i e l d s ,  m e e ti n g  w it h  p e n s io n e rs , w ork in g  m in e rs , 

t h e i r  f a m i l i e s ,  h e a l t h  c a re  p r o v id e r s , and c o a l o p e r a to r s .

I ha ve  be en  in  underg ro und  min es  and a t  s u r f a c e  m in es,  bo th  

in  th e  e a s t  and in  th e  w e s t.  I  hav e become  v e ry  f a m i l i a r  

w it h  th e  h e a l th  p ro b le m s and w ork in g  c o n d i t io n s  o f  th e  s o f t  

c o a l  m in e r.

I wo uld  v e ry  much  l i k e  to  s e rv e  on  th e  F e d e ra l Mine 

S a fe ty  and  H e a lt h  Re view  C om m ission . I b e l i e v e  th e  Co mmiss ion 

i s  p r i n c ip a l l y  a j u d i c a l  bo dy  w hi ch  mus t d e a l  as e x p e d i t io u s ly  

a s  p o s s ib le  w it h  th e  c a s e s  b ro u g h t to  i t .  A l l  to o  o f t e n ,  

th e r e  a re  lo ng  d e la y s  in  th e  a d ju d ic a t iv e  p ro c e s s  w hi ch  te nd  

to  f r u s t r a t e  th e  i n t e n t  o f  th e  la w  an d u n f a i r l y  bu rd en  th e  

l i t i g a n t s .

I b e li e v e  i t  i s  th e  r e s p o n s i b i l i t y  o f th e  Com miss ion to  

i s s u e  w e ll  re a s o n e d , c l e a r l y  w r i t t e n ,  c o n s i s t e n t  d e c is io n s .

The  re a so n  f o r  h e a l t h  an d s a f e ty  r e g u l a t i o n  i s ,  o b v io u s ly , to  

make  th e  w ork p la ce  en v ir o n m en t a s a f e  o n e . I f  m in ers  and  

o p e ra to r s  can  u n d e rs ta n d  and fo ll o w  Com m ission  d e c i s io n s ,  

p e rh ap s  we w i l l  se e  fe w e r v i o l a t i o n s  and  mo re v o lu n ta ry , 

in fo rm ed com pli ance  w it h  th e  A c t.

F in a l l y ,  I  wou ld  ho pe  t h a t  th e  Com m issi on  wo uld make i t s  

p re se n c e  f e l t  in  th e  m in in g  co m m u n it ie s . I  f a v o r  th e  c o n t in u a t io n
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o f th e  p re s e n t p r a c t ic e  o f  h av in g  th e  a d m in is t r a t iv e  law 

ju d g e s  conduc t t h e i r  h e a r in g s  in  th e  f i e l d .  I lo o k  fo rw ard  

to  a ti m e  when i t  m ig ht be  a p p ro p r ia te  f o r  th e  Com m ission  to  

h o ld  some o f i t s  m ee ti n g s in  m in in g a r e a s .

I am re a d y  to  go  to  w ork . I lo o k  fo rw ard  to  d e v o ti n g  

my e f f o r t s  to  th e  c h a l le n g in g  ta s k  o f h e lp in g  to  o rg a n iz e  

and o p e ra te  t h i s  im p o r ta n t C om m ission .

Th an k yo u v e ry  much f o r  th e  o p p o r tu n it y  to  a p p e a r 

b e fo re  yo u.
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES
PART I: ALL THE INFO RMATION IN THIS  PART WILL BE MADE PUBLIC

Name: N e a s e , M a r ia n  P e a r lm a n
(LAST) (FIRST) (OTHER)

Position to which R e v ie w  C ora m is s ionoa te  of
nominated: m e m b e r .F e d e ra l M in e  S a f e t y  & H e a l t h  nominat ion:  May 2 5 . 1978______

Date of bir th:  2 0  M ay,  1 9 4 0  p|a c e  o f birth: New Y o r k ,  New Y o r k ____________________
(DAT) (MONTH) (TEAR)

Marital status: m a r r ie d __________ Full name of  soouse: J a c k  W. N ease_____________ __________
Name and ages

of children: N o n e _______________________________________________________________________

Education: Institu tion
Dates

attended
Degrees
received

Dates of 
degrees

U . o f  P e n n s y lv a n ia 9 / 6 1 - 5 / 6 4 L L . B . 1 96 4

C o r n e l l  U n i v e r s i t y 9 / 5 7 - 6 / 6 1 A .B . 1 961

• ;  t 1 > i : 11 ( . \ ---------------------------------------

i . -------------------------------------------------- -— —  -----------------------

Honors and awards: List below all scholarships, fel lowships, honorary degrees, mi lita ry medals, honorary society 
memberships, and any other  special recognitions fo r outstanding service or achievement. 

Ne w Y o rk _ S ta  te —R e g e n ts —Scholarshi p----------------------

1
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Memberships: List below al l memberships and of fices held in professional, frate rnal , business, scholarly,
civic,  char itab le and other organizations f or  the last five years and any other p rior mem­
berships or offices you cons ider relevant.

Office held
Organization (i f any) Dates

A m eri can  B ar  A s s o c i a t i o n ____________________  _________________

D .C . B ar  

F e d e r a l  B ar A s s o c i a t i o n  ____________________  _______ ________

.ACLU______________________  lo c a l__bd member 1974 -1 976

Employment record: List below all  positions held since college, including the  tit le  or descrip tion of job, name of 
employer, location of work,  and dates of inclus ive employment.

1 9 7 4 - p r e s e n t : S p e c i a l  Co unsel ,UMM A H e a l th  & R e t i r e m e n t  Fu nds

1 9 7 3 -1 9 7 4 : D i r e c t o r , L e g a l  S e c t i o n ,P u e r t o  R ic o  W as h, o f f i c e

1 9 7 1 -1 9 7 3 : T r e a s u r e r ,  McG overn  f o r  P r e s i d e n t .  I n c .

1 9 6 9 -1 9 7 1 : A s s o c i a t e , S t r o o c k  & S tr o o c k  & L a v a n , W a s h . .D .C .
F a rm in g to n , N.M ex .

1 9 6 8 -1 9 6 9 :L e g a l A d v is e r ,  F o u r C o rn e rs  R e g io n a l C om m is si on

1 9 6 6 -1 9 6 8 : A t to r n e y ,  D e p t.  o f  I n t e r i o r .  W a sh ..  D .C .

2

33-087 0  -  78 - 4
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Government
experience: List any advisory, consultative, honorary or other part-time service or positions with Federal, 

State, or local governments other than those listed above.
None

Published
writings: List the  titles,  publishers and dates of books, articles, reports or other  published mater ials 

you have wri tten.
None

Political  
affiliations 
and activities: List all memberships and offices held in or financial  contributions and services rendered to 

all political part ies or  election committees during the last five years.

McGovern f o r  P r e s id e n t  S2OO

-N at io nal , Womens P o l i t i c a l  C a u c u s$ 2 Q Q  

3
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Future employment
relat ionships: 1. Indicate whether you wil l sever all  connections with  you r present employer, business

firm , assoc iation o r organization if  you are confirmed by th6  Senate.

Y es

2. State whether you have any plans afte r completing government service to resume em­

ployment, aff ilia tion or  practice with  your previous employer, business fi rm,  associa­

tion or  organ izat ion.

No

3. Has a commitment been made to  you for  employment after you leave Federal service? 

No

4. Do you intend to serve the ful l term for which you have been appointed o r unti l the next 

Presidential  election, whichever is applicable?

Y es

Potential  conf licts
of interest: 1. Describe any financial arrangements, deferred compensation agreements or other con­

tinuin g financia l, business o r professional dealings with  business associates, clien ts 

or  customers who w ill  be affected by policies which you w ill influence in the position 

to which you have been nominated.

None * -

2. List any investments, obligations, liabi lities, or  other financial  relationships which con­

sti tute potential  conflc ts of interest with  the posit ion to which you have been 

nominated.

Non e

4
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3. Describe any business relationship,  dealing or  financ ial transactio n which you have had 
during the last five years whether for  yourself, on behal f o f a client , or acting as an 
agent, that constitutes  a potential conf lict of interest with the position to which you 
have been nominated.

No ne

i

4. List any lobbying ac tiv ity  during the past 10 years in which you have engaged for the 
purpose of  directly  or  ind irectly influencing the passage, defeat o r modif ication of any 
Federal legis lation or  o f affecting the administra tion and execution of Federal law or 
policy.

No ne

5. Explain how you w ill resolve any potential con flic t o f interest tha t may be disclosed by 
your responses to the  above items.

I  do  n o t  a n t i c i p a t e  b e in g  i n  a  s i t u a t i o n  i n v o lv in g  any

p o t e n t i a l  c o n f l i c t  o f  i n t e r e s t .

5
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The C hairman. Access is something we are familiar with  in this and 
other connections.

But  I think Mrs. Roosevelt was given special dispensation to go 
underground. This was unique to this country.

Literature  back 200 years showed women working in the mines 
elsewhere.

The barriers  came down in the United States,  fortunately.
We are glad you are p art  of this.
Mr. Jestrab.

STATEMENT OF FRANK R. JESTRAB,  NOMINEE TO THE FEDERAL 
MIN E SAFETY AND HEA LTH  REVIE W COMMISSION

Mr. J estrab. Mr. Chairman, thank you very much.
I would like to express my grat itude to both Senator Young and 

Senator Burdick for taking time to come here this morning to introduce 
me.

I am very proud of both  of them in my State.  We believe they serve 
us with grea t distinction.

I am excited about the sta tute . I  did not  think it would be possible— 
after reading statu tes, litigation cases for 40 years—to be excited 
about a sta tute, but  I  am excited about  this s tatu te.

I think it  presents exceptional opportuni ty to effectively solve prob­
lems th at seem to have plagued the adminis tration of mine safe ty and 
health statu tes.

I propose to work very  hard, study the statute,  apply the statute  
to the facts, and if any problem develops in the sta tute , see th at they 
are reported to Congress.

I plan to work very hard and learn as much abou t mining as I can.
That concludes my statement.
Thank you very much, Senator.
The Chairman. That is an encouraging s tatement.
You honor those of us who worked on this legislation with your 

remarks that  this s tatu te excites you.
Mr. J estrab. Yes.
[The biography of Mr. Jes trab  follows:]
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES
PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

Name:_______ J e s t r a b ____________ _____  F r a n k __________  F e r d i n a n d  ______
CLAST) OJRSD (OTHER)

u-u Member -  F e d e r a l  Mine S a fe ty  A .
h  an d H e a lt ji  R ev ie w  Co mmiss ion D a^ n a t io n ; May 24 , 1978

Date of  b irth: 28 1 9 1 4 Place of birth: H a v r e , M o n ta n a
(OAT) (MONTH) (YEAR)

Mari tal status: M a r r fp H __________Full name of spouse: E l v i r a  W a id t  J e s t r a b

Name and ages
of  children:. L a u r e l  A nn  J e s t r a b  L e s c h  

J a m e s  D a v id  J e s t r a b

28

Education:

-  27

Institu tion
Dates

atten ded
Degrees
received

Dates of 
degrees

H a v re  P u b l i c  S c h o o ls 1 9 2 0 -1 9 3 3 * ___ __
N o r t h e r n  M o n ta n a
C o l l e g e ,  H a v r e ,  MT 1 9 3 3 -1 9 3 5 N one - -
U n iv . o f  M o n ta n a
M i s s o u l a ,  MT 1 9 3 5 -1 9 3 8 L .L .B . J u n e ,  1938
H a r v a r d  Law  S c h o o l
C a m b r id g e , MA 1946 N one - -
New  Y o rk  U n iv .  La w ( N ig h t  c l a s s e s )  
S c h o o l ,  Ne w Y o rk , NY 1 9 4 7 -1 9 4 8 H one

Ho lors schola r ships, fellowships, honorary degrees,  military medals, honorary society
yyfc t.1 uu in ir r ( *^ e» ei ftb er ;h ip ^n c any oth er specia l recognitions  for outs tanding  service or achievement.

c W 1 .wsas*** wo
atW Tf tyg aK 3«B »iw »to 0flR ta r f o r  V a l o r  -  19 4 5  -  4 5 t h  I n f a n t r y  Nam K h a n , 

B u rm a; O r d e r  o f  t h e  C o i f  -  H o n o r a r y

l
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Memberships: List below a ll membersh ips and offices held in professional, fraternal, business, scholarly,

civic, char itable and o the r organizations for  the last five years and any other p rior  mem­

berships o r offices you consider relevant.

Organization
Office held 

(i f an y) Dates

State Bar Association of
North nalcnfa President 1966-1967

Montana Bar Association —
New York State Bar

Association --
Association of the Bar
of the Citv of New York --

Texas Bar Association —

Wyoming Bar Association —

American Bar Association
Please see attached.

st below al l posit ions held since college, inclu ding  the titl e or desc 
employer, location of work, and dates of inclusive employment.Employment record:

From To
7/38 2/42
2/42 11/45

11/45 1/46

8/46 3/48

7/48 2/49
2/49 3/52

4/52 Present

North Dakota, Staff Lawyer

4/52 Present Partner, Bjella & Jestrab, Williston, ND, Lawyer

2
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Government
experience:

Published
writings:

List any advisory, consultative, honorary or other part-t ime service or positions with Federal, 
State; o r local governments other than those listed above.

A p p o in te d  19 56  by  Go v. Norman  B ru n s d a le  to  N a t io n a l  Con ­

f e r e n c e  o f  C o m m is sio n e rs  on  U n if o rm  S t a t e  Law s,  c o n t in u e d  

t o  s e r v e  s in c e  t h a t  t im e ,  e l e c t e d  L i f e  Me mber 19 74 ;

A p p o in te d  1 /1 6 /6 0  by  Gov . Jo h n  D a v is  a s  n o n - l e g i s l a t i v e

mem be r o f  l e g i s l a t i v e  c o m m it te e  t o  d r a f t  l a b o r  s t a t u t e -

l a t e r  e n a c t e d  by  Il .D . l e g i s l a t u r e  a s  N .D . L abor- M an ag em en t

R e l a t i o n s  A c t;  A p p o in te d  19 65  a s  c i t i z e n s  me mb er o f
( c o n t in u e d  on  a t t a c h . )

List  the  t itle s,  publishers and dates of books, articles, reports or  other published materials 
you have wr itten.

Political 
affilia tions 
and activ ities: List all memberships and offices held in or  financial cont ributions and services rendered to 

all po liti ca l parties or  election committees during the last five years.

D e m o c ra t ic  P r e c i n c t  C om m it te em an  f o r  th e  p a s t  f i v e

years.

3
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ATTACHMENT TO STATEMENT FOR COMPLETION

Memberships - continued 
Organization Office held Dates

Inter-American Bar Association
Association of the Bars of Northwestern Plains 

and Mountains (Jackrabbit Bar)
World Association of Lawyers
International Academy of Trial Lawyers 
American Bar Foundation 
International Society of Barristers 
American Law Institute 
American Counsel Association 
American Judicature Society 
Selden Society
Honorable Society of the Middle Temple 
Phi Delta Phi 
Order of the Coif 
Rotary Club of Williston

State Chairman

President

1977-date

1973

Sons of Norway
Bjarne Lodge No. 86
A.F. a A.M., Royal Arch Masons, Knights Templar 
Benevolent Protective Order of the Elks 
Action Committee for Rural Electrification (ACRE) 
American Birding Association
American Civil Liberties Union
Century Club (Democratic Political Club)
National Audubon Society

President 
Dist. Gov.

1957-58
1959-60

Government experience - continued

a legislative research committee for constitutional revision for North 
Dakota, served on a subcommittee under late Honorable Fred Aandahl; 
Represented Governor William Guy and Governor Arthur Link on the Inter­
state Oil Compact Commission from 1967 to date, served as vice-chairman 
in 1974; Served as chairman of the National Gas Survey Supply-Technical 
Advisory Task Force on the Regulatory Aspects of Substitute Gas in 1976, 
survey conducted under Federal Power Commission; Appointed by President 
Carter to the United States Circuit Judge Nominating Panel for the 
8th Circuit, April 11, 1978; Appointed August 11, 1970 as Special 
Assistant Attorney General by Attorney General Helgi Johanneson and by 
his successor Attorney General Allen I. Olson to serve on special 
assignment with the State Securities Commissioner and the State Banking 
Department of the Department of Banking and Financial Institutions of 
the State of North Dakota from 1970 to date.
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Future employment
relationships: 1. Indicate whether  you wil l sever all connections with  your present employer, business

firm , association or  organization if  you are confirmed by the Senate.

Y e s .

2. State whether you have any plans afte r completing government service to  resume em­
ployment, affi liat ion  o r practice with your previous employer, business firm , associa­
tion  o r organization.

No.

3. Has a com mitment been made to you for  employment after you leave Federal service?

No.

4. Do you intend to serve the full  term for which you have been appointed o r un til the next 
Presidential election, whichever is applicable?

Yes.

Potential  conflic ts
of interest: 1. Describe any financial  arrangements, deferred compensation agreements or  other con­

tinu ing  financial, business o r professional dealings with business associates, c lients  
or customers who will  be affected by policies which you wi ll influence in the position 
to which you have been nominated.

I  do n o t  now  have an y a rra n g e m e n t.  No d oub t m y

p a r tn e r s  w i l l  need  to  borr ow  mo ney  to  com pen sa te

me,  an d som e p o r t io n  may be  d e f e r r e d .

2. List any inves tmen ts, obligat ions, liab ilitie s, or o ther financia l relationships which con­
sti tute  potent ial conf lcts of interest with the  position to which you have been 
nominated.

4
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3. Describe any business relat ionship, dealing o r financial transact ion which you have had 
during the last five years whether fo r yourself, on behalf o f a client, or  acting as an 
agent, that  con stitutes a potentia l conflict of interest with the posit ion to which you 
have been nominated.

I have represented oil and gas exploration companj.

in oil and gas matters. Some of these may own coal

interests. We have not represented them in connection

with coal matters. One of our clients, Northwest Coals,

Inc., is a Canadian company whose business is that of a

mining contractor for the mineral owners or lessees of

the mineral owners.

4. List any lobby ing act ivit y during the past 10 years in which you have engaged for the 
purpose of d irectly or  indirect ly influencing the passage, defeat o r modification of any 
Federal legislation  or of  affecting the administ ration and execution of Federal law or  
policy.

None

5. Explain how you will resolve any potential con flict  o f interest tha t may be disclosed by 
your responses to the above i tems.

If stock ownership represents a potential conflict I

will divest myself of the stock.
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The Chairman. Thank you.
Mr. Backley.

STATEMENT OF RICHARD V. BACKLEY, NOMINEE TO THE FEDERAL 
MINE SAFETY AND HEALTH REVIE W COMMISSION

Mr. Backley. Thank you, Senator.
I did prepare a s tatem ent and I would like to touch briefly on this statement .
I consider it  a privilege to be here today. I am also honored to be nominated to what I consider a very impor tant, challenging job.There are many, many improvements in the present act over the 1969 act.
I would just  like to, if I may, take a littl e of your  time to set before you my experience in the area of mine safe ty and how I view the role of the  Commission.
I am a career Federal employee with approximately 23 years of Federal service. Since 1975 I have been an administrative law judge, the last  2% years having been spent  with the Civil Aeronautics Board. From Janua ry 1970 to February 1974, however, I was a senior trial attorney with the Division of Mine Health and Safety, Officer of the Solicitor, Dep artm ent of the Interior . This division was formed with the enactment of the Coal Mine Health  and Safety  Act of 1969, the predecessor of the  present act.
Initia lly, I worked with coal mine inspectors in the drafting of regulations required by the 1969 act. I further defended these regula­tions before administrative  and judicial tribunals.
During this same period I tried every type of case that arose under the act. Most of these hearings were conducted in the field, in towns such as Charlestown, Hunt ington, Beckley, Princeton, and Blue­field, W. Va.; Pikesville and Hazard, Ky. ; Big Stone Gap and Norton, Va. ; Pittsbu rgh, Johnstown, and Harrisburg, Pa. ; and Kellogg, Idaho.
I have been in mines where the height was no more than  4 feet and as deep as 5,000 feet. As a result of this activity, I believe I have developed a certain apprecia tion for the mining industry.Insofa r as other, more formal, mining experience is concerned, I attended classes at the Bureau of Mines technical facilities at Pit ts­burgh and programs sponsored by the Bureau in Washington. However, with all due respect to this form of orientation, most of my experience in the field of mine operations came from the inspectors with whom we worked constantly. I submit that experience so obtained  is difficult to forget, if for no other  reason than tha t it is given directly and explicitly with little chance of misunderstanding.
In 1972, I received a special achievement award and letter of commendation from then Secretary  of Interior Morton for my work in connection with what has been called the Sunshine Mine Disaster.I represented the Dep artm ent at the hearing in to the cause of fire tha t took the  lives of 91 miners a t the Sunshine Silver Mine in Kellog, Idaho.  I believe tha t this case was the first adversary proceeding tha t arose under  the Federal Meta l and Nonmetallic Mine Safety Act.In January 1974, I was promoted  to Assistant Solicitor in the Divi­sion of Mine Health and Safety where I supervised a staff of 19 attorneys which handled all adminis trative proceedings involving mine safety before administra tive law judges.
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In mid-1975 I left to become an administrative law judge. I left 
simply for the reason of professional advancement. At no time, how­
ever, have I been completely out of touch with mine safety, and 
followed the path  of the legislation tha t is now the Mine Safety and 
Health Act of 1977.

In my opinion, the establishment of an independent agency to 
interpret  and enforce the law is a major  step in achieving the purposes 
of the act. I believe that one of the prime responsibilities of the Com­
mission is to promptly dispose of those cases that  come before it, 
hopefully, in well reasoned and lucid decisions.

Having  been a trial lawyer for 20 years and an admin istrative law 
judge for 3, I  think I can speak for others of the profession when I 
say that decisions delayed and/or ambiguous may, in effect, be no 
decision at all. Certainly, such action—or lack thereof—is unfair to 
miners, operators, and inspectors alike.

Accordingly, I view my role as Commissioner, if confirmed, as one 
of interpreting, implementing, and enforcing the law you have passed, 
in a manner fair to all part ies. Further, to carry out this role without 
undue delay. I believe I have the qualifications necessary to perform 
this function.

Thank you for your indulgence.
The Chairman. Thank you. We will include your prepared stat e­

ment in the record.
[The prepared statement and biography of Mr. Backley follows:]
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STATEMENT OF RICHARD V. BACKLEY BEFORE 
THE SENATE COMMITTEE ON HUMAN RESOURCES

Mr. Cha irm an , Members o f  th e  Co mm ittee i t  i s  a p r iv i l e g e  to

appear b e fo re  you  w it h  re g a rd  to  yo ur  c o n s id e ra t io n  o f my nom in at io n

as  a member of th e  F e d e ra l Mine H ea lt h  & S a fe ty  Co mmiss ion. I  c o n s id e r

i t  an  ho no r to  be  nom in at ed  to  wh at I  c o n s id e r  an  im p o rt an t and  c h a l­

le n g in g  p o s i t io n . The  Co mm itte e has  th e  re q u e s te d  in fo rm a ti o n  on my

p ro fe s s io n a l  back gro und , b u t I  wo uld  l i k e  to  b r i e f l y  sum marize  th a t

d a ta  i f  I  may fo r  th e  r e c o rd . P a r t i c u l a r l y ,  I  wo uld l i k e  to  s e t  b e fo re

you  my ex p eri en ce  in  th e  a re a  o f mine s a fe ty  and how I  vi ew  th e  r o le

of th e  Co mm iss ion .

As you know , I  am a c a re e r  f e d e r a l  em ploy ee  w it h  ap p ro x im ate ly

23 y ea rs  o f f e d e ra l  s e rv ic e .  S in ce  1975  I ha ve  be en  an  a d m in is t r a t iv e

law Ju dge, th e  l a s t  2 ĵ y ea rs  hav in g be en  sp en t w it h  th e  C iv il  A e ro n au ti c s

Bo ar d.  From Jan u ary  197 0 to  Feb ru ar y  19 74 , ho w ev er , I  was  a se n io r

t r i a l  a tt o rn e y  w it h  th e  D iv is io n  o f Mine  H ea lt h  & S a fe ty , O ffi c e  of

S o l i c i t o r ,  Dep ar tm en t o f I n t e r i o r .  T h is  d iv is io n  wa s fo rm ed  w it h  th e

en ac tm en t o f th e  Co al  Mine H ea lt h  & S a fe ty  Ac t o f 19 69 , th e  p re d e c e sso r

of th e  p re se n t A ct . I n i t i a l l y ,  I  wo rked  w it h  c o a l mine in s p e c to rs  in
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th e  d r a f t in g  o f r e g u la t io n s  r e q u ir e d  by  th e  196 9 A ct . I  f u r th e r

def en ded  th e se  r e g u la t io n s  b e fo re  a d m in is t r a t iv e  an d j u d i c i a l

t r ib u n a ls .

Dur in g t h i s  same p e r io d  I  t r i e d  ev ery  ty p e  o f ca se  t h a t  a ro se

under  th e  A ct . Mos t o f  th e s e  h e a r in g s  were co nduct ed  in  th e  f i e l d ,

in  town s su ch  a s  C h a r le s to n , H un ti n g to n , B eck le y , P r in c e to n  and

B lu e f ie ld , West  V irg in ia ;  P ik e v i l l e  and  H az ar d , K en tu ck y;  Big Sto ne

Gap an d N ort on , V irg in ia ;  P i t t s b u r g ,  Jo hn st ow n and H a rr is b u rg ,

P e n n sy lv a n ia ; and  K e ll o g , Id ah o . I  ha ve  be en  in  m in es  whe re  th e

h e ig h t was no more th an  4 f e e t  and a s de ep  a s  500 0 f e e t .  As a r e s u l t

o f t h i s  a c t i v i t y  I  b e l ie v e  I  ha ve  de ve lo pe d a c e r t a in  a p p r e c ia t io n

f o r  th e  min in g in d u s try .

In s o fa r  as  o th e r ,  mo re fo rm a l,  m in in g ex p e ri e n c e  i s  concern ed ,

I  a tt e n d e d  c la s s e s  a t  th e  Bur ea u of Mine s t e c h n ic a l  f a c i l i t i e s  a t

P i t t s b u r g  and  pr og ram s sp o n so re d  by th e  Bur ea u in  W as hi ng to n.  Ho we ver,

w it h  a l l  due r e s p e c t to  t h i s  f o ra  o f o r i e n t a t io n ,  mos t o f  my ex p e ri e n c e

in  th e  f i e l d  of  mi ne  o p e ra t io n s  came fro m th e  in s p e c to r s  w it h  whom we
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worked constantly. I submit that experience so obtained is difficult

to forget, if for no other reason than that it is given directly and

explicitly with little chance of misunderstanding.

In 1972, I received a Special Achievement Award and Letter of

Commendation from then Secretary of Interior Morton for my work in

connection in what has been called the Sunshine Mine Disaster.

I represented the Department at the hearing into the cause of fire

that took the lives of 91 miners at the Sunshine Silver Mine in

Kellogg, Idaho. I believe that this case was the first adversary

proceeding that arose under the Federal Metal and Nonmetallic Mine

Safety Act.

In January 1974, I was promoted to Assistant Solicitor in the

Division of Mine Health and Safety where I supervised a staff of 19

attorneys which handled all administrative proceedings involving mine

safety before administrative law judges.

In mid-1975 I left to become an administrative law judge. I left

simply for the reason of professional advancement. At no time, however
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ha ve  I  be en  co m ple te ly  o u t o f  to uc h w it h  mine s a f e ty ,  an d fo ll ow ed

th e  p a th  o f th e l e g i s l a t i o n  t h a t  i s  now th e  Mine S a fe ty  an d H ea lt h

Ac t o f 1977 .

In  my o p in io n  th e  e s ta b li s h m e n t o f  an  in dependen t ag en cy  to

i n t e r p r e t  and  e n fo rc e  th e  la w  i s  a m aj or s te p  in  a c h ie v in g  th e

p u rp o se s o f th e  A ct . I  b e l ie v e  th a t  on e o f th e  pr im e r e s p o n s i­

b i l i t i e s  of th e  Co mm iss ion  i s  to  pro m pt ly  d is p o s e  o f th o se  c a se s

th a t  come b e fo re  i t ,  h o p e fu l ly , in  w e ll  re aso n ed  an d lu c id  d e c is io n s .

Hav ing be en  a t r i a l  la w yer  f o r  tw en ty  y e a rs  an d an  a d m in is t r a t iv e

law ju d g e  fo r  th r e e , I  th in k  I  ca n sp ea k fo r  o th e r s  o f th e  p ro fe s s io n

when  I  sa y  th a t  d e c is io n s  d e la y ed  a n d /o r  am big io us may, In  e f f e c t ,

be  no d e c is io n  a t  a l l .  C e r ta in ly ,  su ch  a c t io n  — o r la c k  th e r e o f  —

i s  u n f a i r  to  m in e rs , o p e r a to r s ,  and in s p e c to rs  a l i k e .

A cco rd in g ly , I  vi ew  my r o le  a s Com m ission er , i f  co n fi rm ed , as

on e o f in t e r p r e t i n g ,  im p le m en ti ng , and  e n fo rc in g  th e  law yo u ha ve

p a s se d ; in  a ma nn er  f a i r  to  a l l  p a r t i e s .  Fur th er *,  to  c a r r y  o u t t h i s

r o l e  w it h o u t undue d e la y . I  b e l ie v e  I ha ve  th e  q u a l i f i c a t i o n s  n e c e ssa ry

to  per fo rm  t h i s  f u n c ti o n .

Th ank  you  fo r  yo ur  in d u lg e n c e .
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES
PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

Name:__ Backle v__________________  R ic ha rd  ____________ V ir ,r C n t________________
(LAST) (FIRST) (OTHER)

Position to which Co mmission er  Date of
nominated: M in e  S a fe ty  & H e a lt h  Rev iew Comm iss ion  nomination: J u ly  13. 1978_______

Date of bir th:  21_____ J u ly  1927 Place of bir th: Chica go , I l l i n o i s __________________________
(MV ) (MONTH) (TEAR)

Marita l status: m a rr ie d_________ Full name o f spouse: N a th a li e  Hannon B ackle v_______________

Name and ages
of children : M a rti n  R. Backle y_____ Age 20

Kath le en A. B ackley Age 19
Ka ren  C. B ack le y Age 17

Dates Degrees Dates of
Institu tion attended received degrees

DePaul U.______________  1948-1955 LL.B  June 1955

Honors and awards: List below all schola rships , fellowsh ips, honorary degrees, m ilitary medals, honorary society 
\ : memberships, and any other special recognitions fo r outstanding serv ice or achievement.

, I ’ ' Dep ar tm en t o f  I n t e r i o r  S p e c ia l Ac hie ve men t Award____________________

L e t te r  o f Comm endat ion from  S e cre ta ry  o f  I n t e r io r

United Nations Medal__________________________ ____________________
‘ 1 Z , • i

....... Ko rean  S e rv ic e  M ed al  1 S ta r ____________

V ic to r y  Med al  W orld  War I I ________________________________________



Memberships: List below a ll memberships and offices held in professional, fraternal,  business, scholarly,
civic, chari table and othe r organizations for the last five years and any other p rior  mem­
berships or offices you consider relevant.

Organization
Office held 

(i f any) Dates

F ed e ra l A d m in is tr a ti v e None Member s in c e  197 5

Law Ju dge C onfe re nce

Employment record: List below all  posit ions held since college, including  the t itle or  descript ion of job,  name of 
employer, location of work, and dates of inclus ive employment.

A d m in is tr a ti v e  Law Ju dge, CAB, W as hin gto n,  D.C . 12 -7 5 to  p re s e n t

A d m in is tr a ti v e  Law Ju dge, HEW, Ro an ok e,  V a ., 6- 75 to  12 -75

A s s is ta n t S o l i c i t o r ,  I n t e r i o r ,  W as hi ng to n,  D .C .,  2- 74  to  6-75
(D iv is io n  o f Mine  H ealt h  & S a fe ty )

S e n io r T r ia l  A tt o rn e y , I n t e r i o r ,  W as hi ng to n,  D .C .,  2- 70  to  2-74  
(D iv is io n  o t Mine  H e a lt h  & s a f e ty )

A tt o rn e y  A d v is o r,  I n t e r i o r ,  W as hi ng to n,  D .C .,  2- 67  to  2- 70  
(D iv is io n  o t W at er  R es ourc es!

D i s t r i c t  A tt o rn e y , T ru s t T e r r i to r y  o f P a c i f i c  I s la n d s ,  1- 62  to  2- 67

Land T i t l e  O f f i c e r ,  T ru s t T e r r i to r y  o f P a c i f i c  I s la n d s ,  4- 60  to  1- 62  
(a ls o  se rv ed  a s  P u b li c  D ef en der  on  s e v e ra l o c c a s io n s)

T r ia l  C ounse l,  Mo ntg om ery  Ward,  C hic ag o, I l l . ,  4- 57  to  4- 60

P r iv a te  P r a c t i c e ,  C hic ag o, I l l . ,  1- 56 to  4- 57
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Government
experience:

Published
writ ings :

List any advisory, consu ltative, honorary or other part-time service or  positions with Federal, 
State, or local governments o ther than those listed above.

None

List the titles, publishe rs and dates o f books, articles, reports o r other published mater ials 
you have writ ten.

None

Polit ical
affi liations
and activ ities : List a ll memberships and offices held in or financial contr ibut ions  and services rendered tc.

all poli tica l part ies or  election committees dur ing the last five years.

None

3
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Future employment
relationships: 1. Indicate whether you will  sever all connections with  you r present employer, business

firm , association o r organization if  you are confirmed by the Senate.

yes

2. State whether you have any plans afte r comple ting government service to resume em­
ployment, affi liat ion  o r practice with your previous employer, business firm , associa­
tion or  organizat ion.

3. Has a commitm ent been made to you for  employment after you leave Federal service?

4. Do you intend  to  serve the full  term lo r which you have been appointed or until the next 
Presidential e lection, whichever is applicable? 

yes

i

Potential conf licts
of  interest: 1. Describe any financia l arrangements, deferred  compensation agreements or o ther  con­

tinuing financial, business or  professional dealings with  business associates, clien ts 
or customers who wil l be affected by policies which you wil l influence in the position 
to which you have been nominated.

None

2. List any investments, obligations , liab ilities, or o ther financial relationships which con­
stitute  potent ial con flcts  of interest with  the position to which you have been 
nominated.

none

4



3. Describe any business relationship, dealing o r financial transact ion which you have had 
dur ing the last five years whether for yourself, on behalf of a cl ient,  or acting as an 
agent, that  constitu tes a potential conf lict of interest with the position to which you 
have been nominated.

None 

4. List any lobbying act ivity during the past 10 years in which you have engaged for the 
purpose of dire ctly  or  ind irectly  inf luencing the passage, defeat o r modification of any 
Federal legis lation or of affecting the administra tion and execution of Federal law or 

policy.

n o n e

5. Explain how you w ill resolve any potential con flict  of interest that may be disclosed by 

your responses to the above items.

n o t  a p p l i c a b l e
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The Chairman. Mr. Lawson.
Mr. Lawson. Thank you very much, Senator.

STATEMENT OF A. E. LAWSON, NOMINEE TO THE FEDERAL MINE 
SAFETY AND HEA LTH  REVIE W COMMISSION

Mr. Lawson. I greatly  appreciate the confidence th at  has been thus 
far placed in me by all those involved, and the cooperation of not only 
the White House, but  the Senate staff personnel, particularly, in 
bringing me to this point.

I also want to express my special thanks to Senator  Schweiker for 
his introduction of me here today.

I intend to do my utmost to merit your support if the Senate ap­
proves my nomination, which I  hope will prove to be the case.

As has been indicated, I have had fairly extensive experience under 
the Occupational Safety and Health  Act, and some under  the 1969 
act, in particu lar in conjuction with the Sunshine Mine Disaster.

I have given considerable thoug ht to what the Federal Mine Safety 
and Health Review Commission should do to implement the act, the 
will of Congress, and the adminis tration.

I have discussed this in some detail with what  I hope will be my 
coun terparts at the Occupational Safety and H ealth Review Commis­
sion, the problems they have encountered, and the way in which they 
operate in performing th eir similar functions, with the hope t ha t per­
haps we can avoid some problems they have encountered  with their 
particular stat ute,  in administering this  somewhat comparable  law.

Many of the problems in OSHA are problems of delay.
My personal sense of priorities would be to put the  prompt issuance 

of decisions first.
I have been distressed that nearly 6 months have passed since the 

act became law and I am advised there is already a significant backlog 
of appeals.

I would personally make it my first order of business and I am sure 
the rest of the Commissioners designate share my view, to make the 
calendar current.

I am sure i t is a truism, bu t any law is only as good as its adminis tra­
tion. I view our task, as a reviewing body, to carry out the intent of 
the Congress, in having decisions issued and a clear body of law devel­
oped, as promptly as possible, enabling everyone to know where they 
are and will be under this new act.

I hope I can act in the position for which I have been nominated 
fairly, conscientiously, and diligently. I certainly  intend to do my 
utmost.

Thank you.
[The biography of Mr. Lawson follows:]
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The Chairman. We have one or two questions here.
I will preface the questions with a little review of the law and 

perhaps some a ttitudes that  we who wrote the law have.
Now ma ndato ry civil penalties are intended to promote meaningful 

compliance with the requirements of the act. To have this effect, 
however, such penalties must be assessed and paid with reasonable 
promptness.

For this reason the act puts  time limits on each phase of the assess­
ment, administrative and judicial review mechanism. For  example, 
section 105A requires the mine operator to contes t the proposed 
penalty assessment within 30 days.

Similarly, if a mine opera tor is dissatisfied with the decision of an 
admin istrative law judge, he mus t seek review of th at decision by the 
Commission within 30 days, bu t to make such a process effective, the 
decisions of the admin istrative law judges and the Commission itself 
must  be reached with reasonable promptness.

I would like first to ask Mr. Waldie w hat s teps he proposes to take 
to insure that  the decisions of the Commission and the Commission’s 
administrative law judges will be rendered within reasonable time 
limits?

Mr. W aldie. Senator, in terms of the decisions of the Commission, 
I think we will have no difficulty in developing standards for dis­
position of cases th at are effective and expeditious.

Just from preliminary conversations that  I have had with each of 
the Commission designates, their commitment to that  objective is 
total,  and I have no question bu t that we will be able to devise pro­
cedures for that.

I have less cer tainty  that we will be able to deal as effectively with 
the problem tha t exists in the delay in the administrative law judges’ 
decision.

We are very much aware, and we are very much commit ted to 
efforts to b ring about an accountability  on the p art  of the administra­
tive law judge for work s tanda rds.

Now, we recognize in that  effort there is a sensitivity and a proper 
sensitiv ity that no accountability as to quali ty or content of an 
administrative law judge’s opinion should be sought  by any other 
person.

But as to the time within which the work product is finally disposed 
of, I  think  there is every right and reason for the Commission to set 
forth  work standards within which we expect admin istrat ive law 
judges’ decisions to be rendered.

As I  look at the act now and at the process, I find that  the clock 
runs from the beginning of the process when citations are issued and 
continues running  against all parti es involved in the part icular issue 
until such time as the evidentiary  hearings are completed and the 
decision is to be written by th e .administrative  law judge. At tha t 
moment in time the clock stops and the clock does not begin ticking 
again until the administ rative law judge concludes his or her written 
opinion.

Then the clock begins running again on all parties.
Th at does not seem to me to be a reasonable distinc tion that no 

clock should run on an administrative law judge during the time 
when he or she is writing his or her opinion.
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I am not quite certain  how tha t clock should be s tarted up, and I 
am fully aware tha t the time limits upon the administra tive law 
judge should be flexible enough to accommodate the differences in 
the nature of the cases t ha t they have heard and the complexity of 
the cases, and therefore the complexity of the decision.

But I at least am fully committed to devising means of a ttaining 
accountability for the work product of the administ rative law judges 
to accomplish tha t objective of the act of which I am in wholehearted 
agreement and thoroughly committed to, namely, tha t this process of 
decision at all levels beginning with MSHA through the Commission 
and the administrative law judges be done as quickly and as effectively 
as possible.

The Chairman. And your colleagues of the Commission are of a 
similar mind?

Mr. J estrab. We have discussed this , Mr. Chairman.
There is to tal agreement tha t some device or devices, some system 

must  be developed to expedite decisions by the administra tive law 
judges.

I share Mr. Waldie’s confidence tha t the Commissioners will act 
very promptly, with respect to this position of appeals.

But I think all of us are fully cognizant of the devasta ting effects 
of delay.

We are examining some of the alternat ives that  are available to us 
and we propose to move with some vigor, some dispatch, and reach 
wha t I hope will be a workable solution, and if one plan does not work, 
we will try something else.

The Chairman. T ha t is spoken like one of the great Democrats.
Frankl in Roosevelt used to say that . I am sure you share the 

respect.
You look as old as I am almost, so you have had tha t history of 

living under the greatness of a man who tried so much tha t-----
Mr. J estrab. He did indeed.
The Chairman. Yesterday we had a hearing here—we have had a 

lot of things around here tha t deal with areas that were also dealt 
with by Roosevelt in the beginning of his term, and he said under the 
Works Project Administration  there will be employment.

He said it would provide employment everywhere there was unem­
ployment, including among artists. He put  artis ts to work. That was 
part of the hundred days, I think.

We have an idea here now, an art  bank, a Federal art  bank to go 
out  across the country to find excellence in art,  with emphasis on 
artists tha t are not widely known. The Federal Government would 
purchase tha t art  and lend it out, lease i t out, where people can see 
and enjoy t ha t art.

I think we are going to  be 2 years  on that bill.
I was thinking about that  yesterday when some people were talking 

abou t WPA.
Are you one of the Democrats? Is this a th ree- two panel?
Mr. J estrab. It  happens I am a Democrat as Senator Young 

pointed out.
The Chairman. You are all Democrats?
How did we get away with that?
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The responsibilities assigned by the sta tute enables the Commission 
to develop unified and comprehensive case law interpreting  the act. 
This should assist the Secretary of Labor in enforcing the act and 
should enable all mine operators  and miners to understand clearly 
their rights and obligations under the law.

Do you think the auth ority for the Commission to act in subpanels 
of three members will complicate development of such a unified and 
comprehensive interpretation  of the law, and how do you think possible 
inconsis tent application of the  law by such panels can be avoided?

Is this a problem?
Mr. Waldie. Senator, at  least initially we do not  intend to break 

down into subpanels for a variety  of reasons, probably the most 
prominent  of which is the necessity of all the Commissioners under­
stand ing each other and each other’s atti tude s bette r, as well as the 
necessity of the industry understanding the Commission.

We think  there is merit for us no t to break down into subcommis­
sions a t this particular stage.

I think that the necessity of doing so may very well present itself 
as our case load expands, where you are then operat ing against the 
disadvantages of the Commission breaking down to atta in the ad­
vantage of a prompt disposition of the workload.

I think  I would o pt a t tha t point, and I think the Commission would 
probably opt for p rompt disposition of workload since we had a bet ter 
understanding of ourselves as an entire Commission.

Within  tha t problem, though, we were discussing jus t last night 
another issue th at we have not disposed of, and many of the questions, 
if you are asking me, at least, will probably require further definition 
and clarification as I become more conversant with the law. B ut one of 
the problems tha t we have in developing the case history and precedent 
upon which the indus try can rely is that the act requires tha t the 
decision of the administra tive law judge becomes the final order of the 
Commission absent a petit ion for discretionary review being filed or 
absent  the Commission taking independent action to review a par ­
ticular  decision.

I th ink those of us who were discussing this issue in the last day or so 
are concerned t ha t admin istrative law judge decisions not  w ritten by 
the Commission, even though the statute  determines them by law to 
become a final order of the decision, not become precedent-set ting 
decisions of the Commission.

I only bring th at  discussion to your at tent ion to indicate to you our 
awareness of the desire th at  you have expressed that  Commission 
decisions become a body of law and have a precedent-set ting nature .

We are aware of that necessity, and we wan t to prevent any erosion 
of th at  conclusion by administrative law judge decisions we have not 
reviewed becoming final orders of the Commission and thereby be­
coming precedent.

We do not believe a t this moment in time, at least, as I understand 
our preliminary conversations, that that would be desirable in obta in­
ing the objective of precedent in terms of Commission review.

Mr. J estrab. I think if it develops that  there is a conflict or dis­
par ity of view in the two panels, tha t it would be appropriate  to have 
what would be the equivalent  of an en banc hearing to settle any 
conflict in the panels.
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This is the way it is handled in the courts of appeal, and I can see 
no reason why it would not work quite well with us.

The Chairman. Bu t at any rate, as you begin operations, you see 
no necessity for division?

Mr. Waldie. I would see none whatsoever.
Ms. Nease. It  appears, Mr. Chairman, there are a number of 

similar issues raised by a large number of cases which have been filed 
since the new act  went into effect.

We are hoping we will be able to make some early policy decisions 
tha t will dispose of many of those cases on the same grounds.

It  is much too soon for us to know because we do not have a full 
appreciation of all the issues being raised in all of the cases before us.

But we are aware of the need for uniformity.
The Chairman. The Federal Mine Safety and Health  Act assigns 

administ rative law judges of the Inter ior Department, who had 
previously heard mine safety  cases, to the Commission, and authorizes 
the Commission to hire such additional ALJ ’s as are needed.

How many A LJ’s were transferred to the Commission from In terior 
and the second question following tha t: Are there current plans to 
hire more AM ’s?

Mr. Waldie. At the present time, Senator, the statute  enables all 
of the  adminis trative law judges that had been acting in this field to 
transfer to the new Commission. Thirteen such A LJ’s are presen tly 
operating for the Commission and in this field now.

There is a recommendation tha t we are entertaining, though we have 
not been in a position yet to judge its valid ity with sufficient certain ty 
to conclude yet, that  we expand the numbers of ALJ’s because of an 
anticipa ted increase in case load coming about from the inclusion of 
the western noncoal mines, par ticularly .

Statistics thus far, Senator, are not compelling as we understand 
them to mandate a determination tha t we have additional ALJ’s.

The staff tha t has been temporarily handling the m atters  before the 
Commission until it has been formed originally recommended tha t we 
immediately bring the 13 up to 30 in terms of ALJ’s.

I find no sentiment on the par t of any Commission designate for 
such a rapid expansion. Neither, however, do we desire to preclude a 
decision to expand if such a decision is dicta ted by an increased case 
load from the western mines, particularly.

I think tha t most of us believe th at there will be such an influx of 
cases in the very near  future, and our budget formulation will antici­
pate the opportunity  to expand by an additional 8 or 9 administrative 
law judges, but not up to 30 within a reasonable length of time.

We do not intend at this moment as I see it before you at least, 
Senator, to begin expanding the ALJ’s in the very near future  unt il we 
become more conversant with the nature of the  case load, the exten t 
of it, and some bet ter  projections than  we now have available to us as 
to what will confront us in the future.

We are hoping to operate, if I can jus t add one more thought to t ha t, 
in a very restra ined sense, when we begin this effort, because we have 
much to learn and we hesitate to make decisions th at would commit 
us to the future  without a b etter understanding of what we are con­
fronted with in the present, and bet ter ability to project tha t which we 
might confront in the future.
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I think most of the Commissioners are of the nature  th at this should 
be a lean, careful operation, at the beginning.

The Chairman. Thank  you very much.
Before I go into another question, Senator Javits  wants to greet you 

all.
Senator J avits. Thank you very  much for yielding to me.
As the Chairman knows, he has  charged me with a big duty  on the 

floor, so I cannot  stay.
But  I did meet personally ye sterday with Mr. Backley, Mr. Jestrab, 

and Ms. Nease, who is a former New Yorker, I am glad to say.
I did no t see Mr. Lawson, but of course I know Jerome Waldie. As 

to the  four of them I know, Mr. Chairman, I wish to commend them 
to the committee. I think they  are excellent choices for these particular 
posts.

As to Mr. Lawson, I know of no reason why I should not be 
favorable.

He certainly  is with a union, or was with the union, that I respect 
very, very highly.

I am sure the Chairman will ask such appropriate questions that  
may be necessary.

Also, Mr. Chairman, I wish to state on the record my consent and 
approval of polling the committee for the purpose of reporting these 
nominees a t the earliest possible time.

The Chairman. I noted earlier, Senator Javi ts, tha t we are pleased 
indeed, in this day of delays on nominations, delays on considering 
nominees and holds, that we have had no thing bu t favorable comments 
on these nominees, and there has been no suggestion of questions  th at 
would hold these nominees.

I hope we can poll them today, as a matter  of fact.
Senator J avits. Good.
The Chairman. Tha t is, poll the nominations through committee.
Thank you very much, Senator  Javits.
In the committee’s hearings on the Mine Safety and Health Act, 

the one thing that nearly all witnesses agreed upon was that  heightened 
miner awareness of safety and health matters, was essential if the act 
was to  be effective in reducing fataliti es and injuries and eliminating 
exposures th at create illnesses in the mines.

For this reason the act requires extensive safety and health training 
of miners and encourages par ticip ation by miners in the inspection of 
mines and in adminis trative and judicial review of citations, orders, 
and penalties.

Wha t steps do you envision that  the Commission should take to 
encourage just  such partic ipation by miners in cases before the Com­
mission to review citations, orders, and penalties?

This is an important  element of the law t ha t you will be working 
with—have you considered it in terms of miner participation , and I 
wonder how you would look at this?

Mr. Waldie. Mr. Chairman, I will attempt to respond, bu t I do 
not want to have the other Commissioners feel I am foreclosing them.

The Chairman. I appreciate  tha t.
You are designated the Chairman, but  if there are any viewpoints 

from the other  members, we would be glad to have them.
Mr. Backley. We have met  quite extensively prior to today, as 

Mr. Waldie and the others have indicated, and I think  Mr. Waldie 
expresses the  feelings of the other  members.
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I would be glad to answer any and all questions.
We have been meeting quite regularly.
The Chairman. You have been out there as an ALJ.
Is this realistic—to quicken interest and pa rticipation of the miners 

in the basics of this law, and tha t is safety and bet ter health in the 
mines?

Mr. Backley. I think it is very significant if tha t is what you are 
asking. You are asking about training at this point  or the law, in 
general?

The Chairman. More particularly, about attitu des, and the means 
of stimulating miners to be par t of this process.

Mr. Backley. I think it  is. I think you changed the law now where 
they are becoming partie s to more actions than  previously in the 
1969 act.

I think this is a very interest ing part , and I think it makes them 
feel they  are a pa rt of the law. Prior to this, they were excluded from 
certain types of actions under the act.

Of course, expanded fur ther  to require rights of inspection, accom-

fanying inspectors on inspection, participation in penalty cases, and 
think  this has all gone to give it a broader spectrum.
If I read the law and the debate correctly, the whole idea here was 

this is a cooperative effort on the par t of the operator, on the part of 
the miner, and of course on the par t of the enforcement.

The Chairman. Safety is not an adversary situat ion in labor- 
management anymore?

Mr. Backley. No.
I think  we found that out.
Mr. Lawson and I appeared—it is ironic—we both appeared at the

Sunshine Mine case, and while we were s itting  next to each other, we 
were representing different sides of the coin.

I th ink we did find at tha t time tha t it is a cooperative effort on both 
parts.

The Chairman. Perhaps 10-years ago we were told tha t there was 
a curve downward on mine employment particularly  in coal mines. 
We were told tha t young people were no t enchanted with a career in 
coal mining and were not  following family patt erns  of working in the 
mines.

Is this changing? Are there not increasing numbers of younger 
miners?

Again, I am dealing now with coal, but  is tha t what  you sense, or 
maybe what you know—that there are increasing numbers of younger 
miners?

Mr. Backley. I sense that , I think Ms. Nease would know.
Ms. Nease. There has been a significant increase in the la st 4 years 

in the number of younger and new miners coming into  the industry.  
Apparently there is real stratification.

You have a large number of miners in their twenties, according to 
our actuaria l date, and you have a large number of miners in their 
fifties.

Th at middle ground reflects your comment tha t 10 years ago people 
were not entering the indus try. Ever since the oil embargo, there has 
been a resurgence of interest and activ ity in coal mining.

The numbers of working miners in the last 4 years tha t are repre­
sented by the UMWA, I believe, has gone up something like 50,000.
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The Chairman. My knowledge is superficial as to the atti tudes of younger miners about thei r health and safe ty in this employment, bu t that  superficial knowledge suggests to me tha t the young people are more alert to thieir  own safety and to the conditions that affect their well-being and their  hea lth.
That came out, I will tell you, during the recent str ike. There was a lot of television coverage, and this seemed to be one of the things that many  young miners were mentioning—conditions  in the mines.
Ms. Nease. It  is m y unders tanding from the travel ing I have done that  the interes t among working miners now is much more on health and safety than it is on direct compensation issues.
I find a lot of people very concerned about safety conditions in the mines.
The question that you raised earlier, it seems to me tha t the unions that I know of are very active in pursing miners’ in teres t and repre­senta tion in the proceedings t hat  will come up before the Commission.There may be some need to publicize miners’ rights  in those mining situat ions where there are no unions, and individuals may not know that  these r ights are now available to them.
Mr. Lawson. I think the Senator’s question is very well taken.Speaking on behalf of the steelworkers, we held a conference in Denver the end of June in which we had some 300 local union leaders, as well as internationa l personnel present and the sole purpose of the conference was to explain the new act.
Of course, th is takes some time to filter back to all the miners in the Steelworkers, and I am sure to the other big union in mining, the UMW, but I do believe there is an educational function to be per­formed, and to the degree tha t the Commission can appropriately do so, we have something of an obligation to carry the message to all miners as well. Perhaps the Secretary’s office does also.
But the experience unde r OSHA would indicate that  there is a certain  time lag before the sta tute  becomes known, and before people are aware of the protections which are provided by this statute.
I think tha t the younger miners, as Ms. Nease has said, are more interested in the qual ity of their work life, than  the compensation, which sometimes they  tend to take for granted, perhaps.
But I think the qual ity of work is an important,  very important  element in the lives of all miners.
Mr. Waldie. In terms  of a direct responsibility of the Review Commission to facilitate the ability of an individual  miner to involve himself or herself in these proceedings, I have a t least sought a memo on the issue of wha t can the Commission do in the way of render ing legal assistance, in the way of rendering assistance in filing necessary forms, in the way of making accessibility to the forms in order to involve the individual miner  in the proceedings as efficiently as possible.
I think the thrust of th e act in seeking individual  miner participa­tion is extremely worthwhile.
Unless the individual miner  has considerable technical assistance to avail himself or herself of tha t opportunity, it would be a meaning­less right  extended to them.
I think our immediate responsibility, through the Commission at least, is to immediately provide that sort of technical assistance and legal assistance, and hopefully to devise means through  MSHA where
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informat ion in the field through MSHA facilities which are much 
more widely spread than  our own, could considerably be utilized to 
make th at  r ight more accessible and available.

The right is there in the law, but  unless there is some real serious 
thou ght given as to how best  to get them to avail themselves of that 
right , it will be a rath er meaningless right.

The Chairman. Do you foresee the time when it would not be 
essential tha t a par ty before the Commission be represented by an 
atto rney?

Mr. Waldie. I would hope so.
I would hope such a time  would come. I do n ot see the necessity 

now of us ever re quiring a par ty to be represented by an attorney.
I thin k a part y, since I am an attorn ey, represented by an attorney, 

may have certain advantag es, and it would be wise that they do so.
Bu t in the case of an individ ual miner, it would s imply be a right 

without any realistic abili ty to exercise it, if you require him or h er to 
have an attorne y. I thin k the Commission has to provide that through 
our staff, through our services, the legal advice, the legal assistance in 
permitt ing tha t person to have the right the sta tute gives him.

Now, I say this with only a very superficial u nderstanding  of the 
ext ent the Congress desires tha t right  to be exercised, and I think the 
exercise of t ha t right has some o ther problems th at  were touched on 
jus t briefly by Ms. Nease in terms of work site where there is a union 
representative of the workers, the extension of the individual right  of 
the miner beyond the union represen tative has certa in consequences 
th at  are not present  in a work site where there is no designated 
represe ntative of the workers.

I, personally, am trouble d but  I  have not thought th at  out or come 
to any conclusions as to wh ether or not  those distinctions have impact 
upon the manner in which tha t right  is extended, assisted, and 
exercised.

The Chairman. Section 110(k) of the act authorizes the Secretary 
to compromise, mitigate, or settle proposed penalty assessments, but 
requires the approval, of any such settlem ent by the Commission in 
the case t ha t is being contested before the Commission.

I wonder what criter ia would you impose in approving any such 
settlements ?

Mr. Backley. You h ave, of course, the six stat uto ry criteria, Sena­
tor, th at  are built into the law itself. Except for implement ing them, I 
personally have no idea at  this point.

I would take into consideration, as I say, st atu tory criteria you have 
set forth  as guidelines.

Mr. Waldie. Senator, I would share Judge Backle y’s reservations as 
to being able to give you any precise response to tha t, but  the repor t 
of the Senate has at least  some direction as to what  the Senat e’s 
view is on tha t, and you have within that report this paragraph.

I presume this paragraph is warranted  by the evidence.
Mine operators still find it cheaper to pay minimal civil penalties than to make 

the  capital investments necessary to adequately abate  unsafe or unhealthy 
conditions.

If tha t remains a proper finding, then it would seem to me tha t the 
response to you question would be: Is the penalty tha t is being 
assessed, whether by stipulation  or whether by other action, sufficient 
to avoid the kind of admonition  tha t is set for th in t ha t report?



59

I would a t least at this point  say I  am n ot able to go much farther 
than tha t in my own judgment  on that.

Mr. J estrab. The reason tha t you settle cases or you reduce penal­
ties is because it accomplishes something. The act here, as I under ­
stand it, once the assessment becomes final there seems to me to be 
very little reason to reduce it or mitigate it.

I cannot  really see any special thing to be accomplished, cont rary  
to most lawsuits, there is usually some reason, and I cannot see any 
reason. There may be some that I do not see to reduce or mitigate 
penalt ies after the thing has become final.

I think then it ought to be paid. I would think  it would be an ex­
ceptional case where tha t could be reduced or mitigated.

The Chairman. We came to this provision with a lot of his tory , a 
history that was appalling from the standpoint of members of this  
committee.

This is one sub ject th at  we go t into in depth, going back to 1969 
on the coal mine side, when we enacted the basic comprehensive  law 
dealing with coal mines.

A lot of our hopes were never realized, and one of the reasons was 
the failure of enforcement to really stimu late compliance.

We saw them settle cases in wholesale lots, and we saw penalt ies 
that really did not reflect th e seriousness of the violation  in any way. 
So this  was p art  of what we had to deal with in developing this l aw— 
the need to make the procedure  realistic in terms of enforcement that 
is designed to get compliance through penalties.

We also wanted to leave with this Commission th at  final author ity , 
so maybe you are right.

Mr. J estraS. I think  as I read the Senate report, it seemed to me 
that because of the  reluctance of the U.S. dist rict courts, because of 
the way it had to be handled administratively, th at  there was a 
reason, there tvas an accumulation of this backlog, and  there  was a 
reason that they wanted to clear dockets and so on.

I did not  anticipate th at  problem. It  was a shocking thing for a 
lawyer to see for the first time, the practice th at  had developed, 
because in effect that really nullified the s tat ute —the delay and sett le­
ments  nullified the purpose Of the penalties.

I cannot see any reason, you see. You gain nothing. We would gain 
nothing by having any wholesale compromise.

Of course, cases, there may be individual cases vrhere it would be 
desirable to do so. But I cannot think of any reason, any wholesale 
reason why we would do it.

The Chairman. We feel that  the effectiveness of the whole en­
forcement  scheme here would be advanced with this provision, giving 
the Commission the final right  of approval of such compromises. Well, 
it all comes to you in the end.

Th at leads me to the final poin t. It  will be coming to  a great panel. 
We are very impressed.

The absence of members of the committee, here, is the best testi ­
mony to the fact that you are respected and well received.

We hope we can have you confirmed with dispatch.
Tha nk you.

. [Whereupon, at 10:40 a.m., the committee was adjourned, subjec t 
to the call of the Chair.]
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