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LABOR LAW REFORM ACT OF 1978

THURSDAY, JUNE 20, 1978

U.S. SENATE,
ComyiTTee o8 Human RESOURCES,
Washington, D.C.

The committee met, pursuant to notice, at 9:32 a.m. in room 4232,
Dirksen Senate Office Building, Senator Harrison A. Williams, Jr-
(chairman) presiding.

Present: Senators Williams, Riegle, Schweiker, Pell, Chafee, and
Hatch.

OPENING STATEMENT OF SENATOR WILLIAMS

The Cuatrmax. We will come to order. _
[ would like to o\mn this hearing with a few introductory words.
Late last Thursday the Senate agreed to recommit H.R. 8410 to

this committee. The purpose of this action was to permit the Com-
mittee on Human Resources to evaluate the previously expressed
concerns of Senators and to develop a bill which would accommodate
those concerns while maintaining the basic objectives of labor law

reform.

The hearings being held today are viewed as an important part of
that process. Their purpose is to provide a forum for Senators to
express their concerns, and to serve as the foundation for our com-
mittee to reconsider the labor law reform bill. They are a specific
response to a concern of the distinguished minority leader, who, at
the time of the recommittal motion stated:

It is within the contemplation of the majority leader, as I understand it, that
during this time the Members of the Senate would have an opportunity to appear
before th iu:isdictimml committee to express their views, to make proposals and
recommendations. Is it in the contemplation of the majority leader that there
would be hearings or rather just consultation?

The response was that this was exactly what we had in mind. I
stated:

I would hope, however, that we could give an opportunity for those viewpoints
to be expressed in a different forum before our committee and that would be my
hope and objective—that we could work that out so that these ideas expressed
here in general debate could be more specifically addressed before our committee.
We would work toward that objective.

The minority leader agreed that this was the appropriate course,
and said, “I must say, Mr. President, that I am plensedl the majority
leader made this request, and I find it appealing.”

Therefore, last Friday, I wrote to my colleagues inviting each of
them to appear before our committee to present their views.

Only Senators Lugar, Melcher and Hatch responded. One or two
others had wanted to, but because of a conflict of floor action could
not come over today.

(1)
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I am disappointed that more did not avail themselves of this
opportunity.

R’evorthnloss, it is our intention, and I am sure the intention of
the other members of this committee, to carefully evaluate the testi-
mony which we will hear today.

Since consideration of this legislation began almost one year ago,
I have repeatedly expressed the view that we need not adopt any
particular method or procedure for solving the problems whit-lh have
developed with respect to the administration 0} the National Labor
Relations Act. Our purpose has been to determine the extent to which
employees are denied their right to a prompt and effective resolution
of representation disputes and unfair labor practice cases and to fashion
a bill which corrects these problems. In my judgment, and in the
judgment of the overwhelming majority of our committee, the weight
of the evidence supports the conclusion that steps must be taken to
insure that employees are able to make a free t'.Lr}ir-(' on the issue of
union representation without fear of coercion. Keeping this general
purpose in mind, first in committee and then during the floor debate,
we have made revisions designed to make the bill fairer and more
evenhanded. And we are prepared to go further if, in so doing, we
can quell the irrational fears which this bill has engendered.

There is an unfortunate tendency during the course of a legislative
battle of this magnitude for attention to focus on the political as-
pects of the struggle, the parliamentary tactics of the opposing sides
and the relative strength or weakness of the groups most _directly in-
volved in the debate, rather than on the substantive provisions of the
bill. It is my hope that at this stage of our deliberations we can focus
on substance, rather than continuing to concern ourselves with the
strength of the lobbying effort being made by the business community
or by organized labor.

For in the last analysis our concern is not the relative interests of
business or labor, but the rights of working men and women. If we can
keep this in mind, [ am convinced we can reach agreement on a bill
that will be both effective and fair.

It is with this spirit that I open today’s hearing.

First, however, we will insert in the record the texts of H.R. 8410,
its principal amendment (Amdt. No. 2445), and S. 2467, as it was
reported out of this committee.

[The texts of H.R. 8410, Amdt. No. 2445, and S. 2467 follow:]
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IN THE SENATE OF THE UNITED STATES
Ocroper T (legislative day, Ocroper 6), 1977

Read twice and referred to the Committee on Human Resources

To amend the National Labor Relations Act to strenethen the

remedies and expedite the procedures under such Aect.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) this Act may be cited as the “Labor Reform Act
of 1977".

(h) Except as otherwise specifically provided, whenever
in this Act an amendment or repeal is expressed in terms of
an amendment to, or repeal of, a section or other provision,
the reference shall be considered to be made to a section or
other provision of the National Labor Relations Act.

Sec, 2. (a) Section 3 (a) of the National Labor Rela-
tions Aet is amended to read as follows:

11
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“Sec. 3. (a) The National Labor Relations Board
(hereinafter called the ‘Board’) created by this Aect prior to
its amendment by the Labor-Management Relations Act,
1947, and by the Labor Reform Act of 1977, is hereby con-
tinued as an agency of the United States, except that the
Board shall consist of seven instead of five members, ap-
pointed by the President by and with the advice and consent
of the Senate. Of the two additional members so provided for,
one shall be appointed for a term of five years and the other
for a term of six years. Their successors, and the successors
of the other members, shall be appointed for terms of seven
years each, excepting that any individual chosen to fill a
vacancy shall be appointed only for the unexpired term of the
member whom that individual shall suceeed. The President
shall designate one member to serve as Chairman of the
Board. No more than a simple majority of the members of
the Board shall be members of the same political party.
Any member of the Board may be removed by the President,
upon notice and hearing, for neglect of duty or malfeasance
in office, but for no other cause.”.

(b) (1) The third sentence of section 3 (b) is amended

by striking “three” and substituting “four™.

(2) Section 3 (b) is further amended by inserting after
the third sentence the following new sentence: “The Board

shall within ninety days after the date of enactment of the
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Labor Reform Act of 1977 establish a procedure, upon con-

ditions stated in the rule, pursuant to which a group desig-
nated pursuant to the first sentence of this subsection may, in
appropriate cases, upon motion of the prevailing party in a
decision of an administrative law judge after a hearing under
section 10 (b), summarily affirm such decision. A motion for
summary affirmance shall be filed within ten days after the
decision of the administrative law judge, any response shall
be filed within twenty days thereafter, and the moltion and
response shall then be presented for decision to a group desig-
nated pursuant to the first sentence of this subsection.”.

SEo. 8. Section 6 is amended to read as follows:

“Spo. 6. (a) The Board is authorized to make, amend,
and rescind (in the manner preseribed by subchapter 11 of
chapter 5 of title 5, United States Code) such rules and reg-
ulations as may be necessary to carry out the provisions of
this Act.

“(b) (1) The Board shall within twelve months after
the date of enactment of the Labor Reform Act of 1977 issue
reulations to implement the provisions of section 9 (¢) (G)
including rules—

“(A) which shall, subject to reasonable conditions,
including due regard for the needs of the employer to
maintain the continnity of production, provide that if an

employer or employer representative addresses the em-
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ployees on its premizes or during working time on issues
relating to representation by a labor organization during
a period of time that employees are seeking representa-
tion by a labor organization, the employees shall he as-
sured an equal opportunity to obtain in an equivalent
manner information concerning such issues from such
labor organization, and, with due regard for the rights
declared in section 7, the right of such labor organiza-
tions to eondnct meetings without undue interference,
and the right of the employees to the privacy of their
iI-IIlu--:. }:I'n\'illl' .'ll-n that []1!' vlnf:]ll_\'t'l'\' are assured an
equal opportunity overall to obtain such information
from the employer and such labor organization: Pro-
vided, That the rule shall apply to elections conducted
pursnant to sections 9(e) (1) and 9(e):

“(B) to facilitate agreements eoncerning the eligi-
hi|iI_\' of voters; and

“(C) to govern the holding of elections in cases in
which an appeal has not been decided prior to the date
of the election.
“(2) The Board shall, to the fullest extent practicable,

exercise its authority under subscetion (a) of this section to

promulgate rules declaring cerfain units to be appropriate

for the purposes of colleetive bargaining.

“(3) A rule or regulation issued by the Board with
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respect to the subject matter set forth in paragraph (1) or
(2) of this subsection shall be judicially reviewable only in
a proceeding under section 10 of this Act and only on the
grounds that the Board prejudicially violated the require-
ments of subchapter IT of chapter 5 of title 5, United States
Code, or that a rule or regulation of the Board is arbitrary
or capricious, contrary to a specific prohibition of this Act,
or of the Constitution. The failure of the Board to comply
with the time requirements set forth in paragraph (1) of
this subsection, or to institute a rulemaking proceeding with
respect to the subject matter set forth in paragraph (2) of
{his subsection, within a reasonable period of time after a
request for such a rulemaking procedure has heen filed with
the Board pursuant to scetion 553 (e) of title 5, United
States Code, to complete such a procedure within a reason-
able period after its institution, may be reviewed upon the
petition of any aggrieved party in the court of appeals of
the judicial cireuit in which the petitioner resides or has its
principal office, or in the United States Court of Appeals
for the District of Columbia Circuit. The court of appeals
shall have jurisdiction to grant appropriate relief.

“(4) (a) Notwithstanding any other ]:I'n\'i-ifr11 of this
Act, ~'||||;ilr'||n‘u11.~1'\' with Irl'ulllu]-_';lﬁllll or l'l'|II'IIIJIFIII'_'.':IE.II‘1I of

any rule or regulation, the National Labor Relations Board

promulgating or repromulgating the rule or regulation shall
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transmit a copy thereof to the Secrefary of the Senate and
the Clerk of the House of Representatives. Ixcept as
provided in paragraph (2), the rule or regulation shall not
become effective, if—

(1) within ninety calendar days of continuons ses-
sion of Congress after the date of promulgation, hoth
Houses of Clonoress adopt a concurrent resolution, the
matter after the resolving clause of which is as follows-
‘That Congress disapproves the rule or regulation pro-
mulgated by the National Labor Relations Board dealing
with the matter of , which rule or regulation
was transmitted to Congress on ," the blank
spaces therein heing appropriately filled ; or

“(2) within sixty ealendar days of continuous ses-
sion of Congress after the date of promulgation, one
House of Congress adopts such a concurrent resolution
and transmits such resolution to the other House. and
such resolution is not disapproved by such other House
within thirty calendar days of continuous session of Clon-
gress after such transmittal.

“(b) If at the end of sixty calendar days of continuous
session of Congress after the date of promulgation of a rule

or regulation, no committee of either House of Congress has

24 reported or heen discharged from further consideration of a

25 concmrrent resolution disapproving the rule or regulation,
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q:’

(

and neither House has adopted such a resolution, the rule or

regulation may go into effect immediately. If, within such

sixty calendar days, such a committee has reported or been
discharged from further consideration of such a resolution, or
either House has adopted such a resolution, the rule or reg-
ulation may go into effect not sooner than ninety calendar
days of continuous session of Congress after its promulga-
tion unless disapproved as provided in paragraph (1) (A).

“(c) Congressional inaction on, or rejection of, a resolu-
tion of disapproval under this subsection shall not be deemed
an expression of approval of the rule involved.

“(C) Tor the purposes of subparagraphs (A) and (B)
of this paragraph—

“(i) continuity of session is broken only by an ad-
journment of Congress sine die; and

“(ii) the days on which either House is not in ses-
sion because of an adjournment of more than three days
to a day certain are excluded in the computation of
thirty, sixty, and ninety calendar days of continuous
session of Congress.”.

Sge. 4. Section 9 (b) (3) is amended by striking ©, or
is affiliated directly or indirectly with an organization which
admits to membership, employees other than guards.” and
substituting “nonguard employees of the same employer at

the same location, or if such organization is directly affiliated
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with any national or international labor organization which
represents nonguard employees of the same employer at the
same location”,

SEC. 5. Section 9 (¢) is amended by adding at the end
thereof the following new paragraph:

“(6) (A) Notwithstanding any other provisions of see-
tion 9, whenever a petition shall have heen filed and served
ou the employer, or a labor organization pursuant to sulisee-
tion (C) (1) (A) or (e) (1) of this section 9, or the in-
dividual or the labor organization that is the representative
defined in subsection (a) of this section, in accordance with
such regulations as may be prescribed by the Board, by an
employee or group of employees or any individual or labor
organization acting in their behalf alleging that their em-
[l]n}'l‘l' declines to recognize their 1‘1’111'<-_\:|'||T:115i'|' as the rep-
resentative defined in subsection (a) in a wnit appropriate
for the purposes of collective bargaining under a rule estah-
lished by the Board pursuant to section 6 or a decision in
the applicable industry, that a majority of the employees in
that unit have designated that individual or labor orga-
nization as their representative defined in subsection (a),
and that no individual or labor organization is currently
certified or recognized as the exclusive representative of any

of the employees in the bargaining unit defined in the peti-

tion, or that a majority of employees in a unit currently cer-
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9
tified or recognized designate that they no longer desire rep-
resentation, or that a majority of the employees covered by
an agreement made pursuant to section 8 (a) (3) designate

that such authority be rescinded, the Board shall investigate

such petition. If the Board finds that the unit there specified

is a unit covered by an agreement pursuant to section 8 (a)
(3), or is a unit where the certified or currently recognized
representative is no longer desired, or is a unit appropriate
for the purposes of collective bargaining under a rule estab-
lished by the Board pursnant to section 6 or a decision in the
applicable industry, and if the Board has reasonable cause
to believe that a question of representation affecting com-
meree exists and that the other conditions specified in this
subsection have been met, the Board shall within seventeen
days after the filing and serving of the petition direct an
election by seeret ballot not more than twenty-five days after
a petition is filed and served under this subparagraph and
shall so notify the representative named in the petition and
the employer. (ii) Asserting that a majority of the employ-
ees in a unit appropriate for the purposes of collective bar-
gaining do not wish to be represented by the individual or
labor organization which has been certified or is being cur-
rently recognized by their employer as the representative
defined in subsection (a), or do not wish to be covered by

an agreement between their employer and a labor organiza-
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10

tion made pursnant to subsection (a) (3) of section 8, the
Board shall investigate such petition. If the Board has rea-
sonable cause to believe that a question of representation af-
fecting commerce, or a question covering an agreement made
pursuant to subsection (a) (3) of seetion 8, exists and that
the other conditions specified in this subsection have heen
met, the Board shall within seventeen days after the filing
and serving of the petition direct an election by seeret hallot
which shall take place within eight days after such election
is directed by the Board, and in no event more than twenty-
five days after a petition is filed and served under this sub-
paragraph, and the Board shall so notify the representative
named in the petition and the employer.

“(B) In any proceeding under this subsection in which
the Board directs an election by secret ballot, and which is
not governed by subparagraph (A) of this paragraph, the
Board shall direct the election on a date not more than
fifty days after the filing and serving of the petition and shall
inform the representative named in the petition, the em-
ployer, and all other interested parties of the election date not
less than fifteen days prior to the election except that, where
the Board determines that the proceeding presents issues of
exceptional novelty or complexity, the Board may direct the

election on a date not more than seventy-five days after the

filing and serving of said petition. In computing the time




limits stated in this paragraph the days of the week daring
which a majority of the employees involved in the election
are on vacation shall not be included.

“(C!) After an election conducted pursuant to subpara-
graph (A) or (B) of this paragraph is completed, the
Board shall, unless under a rule adopted pursuant to sub-
section (b) (1) (D) of section 6, the ballots have been
impounded, promptly serve the parties with a tally of the
ballots.

“(D) (i) Any party to the election conducted pursuant
to subparagraphs (A) and (B) of this paragraph may, with-
in five days after such election, object to the election on the
ground that conduct contrary to a rule relating to election
declared by the Board pursuant to its authority under section
6 or conduct contrary to a rule of decision declared by the
Board in a proceeding under section 10 did affect the result
of the election.

“(ii) With regard to challenged ballots, the Board shall,
where such ballots are sufficient in number to affect the
outcome of the election, investigate the challenges and serve
a report upon the parties on challenges: Provided, That

nothing contained herein shall preclude resolution of the

eligibility questions raised by such challenges in a subsequent

unit clarification proceeding.

“(iii) The Board shall move expeditiously to resolve
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any issues raised by the objections or regarding eligibility
- and to certify the results of the election: Provided, That an
objection that an election was conducted under subpara-
graph (A) instead of subparagraph (B) shall not be a basis

for setting the election aside.”.

SEC. 6. Section 9 (d) is amended by inserting immedi-

- ately before the period at the end thereof a. comma and the

following: “except that no such certification shall be set
aside unless the Board in issuing such certification prejudi-
cially violated the procedural requirements of this Act or of
subehapter IT of chapter 5, United States Code, or acted arbi-
trarily or capriciously, or contrary to a specific prohibition
of this Act or of the Constitution, or made findings with
respect to questions of fact which are not supported by sub-
stantial evidence on the record considered as a whole.”.
Sec. 7. The first sentence of subsection (10) (b) is
amended to read as follows:
“(b) Whenever—
“(1) it is charged that any person has engaged in
or is engaging in any such unfair labor practice, or
“(2) it is charged that any person has engaged in
or is engaging in a ‘willful violation of—
“(A) any final order of the Board entered pur-

snant to subsection (e¢) of this section and which
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is not and has not been the subject of a proceeding
under subsection (e) or (f) of this section, or
“(B) any final order of a court of appeals of
the United States entered in a proceeding under sul-
section (e) or (f) of this section, prnhihilillg inter-
ference with, restraint or coercion of employees in
the exercise of the rights guaranteed in section 7 or
diserimination against employees to emcourage or
discourage membership in a labor organization,
and that said violation occurred within three years of

the entry of the order violated,
the Board. or any agent or agency designated by the Board
for such purposes, is authorized to issue and cause to be
served upon such person a complaint stating the charges.
Such complaint shall contain a notice of hearing before the
Board or member thereof, or before a designated agent or
agency, at a place therein fixed, not less than five days after
the serving of such complaint. No complaint shall be issued
based upon any unfair labor practice or willful violation of
a final order occurring more than six months prior to the

filing of the charge with the Board and the service of a copy

thereof upon the person against whom such charge is made,

unless the person aggrieved thereby was prevented from

filing such charge by reason of service in the Armed Forces,
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1 in which event the six-month period shall be computed from

the day of his discharge.”.
SEC. 8. Section 10 (¢) is amended by—
(1) inserting (1) " after *“ (e)”;
(2) striking out the fifth sentence of paragraph (1)

(as redesignated by this section) and inserting in lieu

thereof the following: “If upon the preponderance of

the testimony taken the Board shall not be of the opinion
that the person named in the complaint has engaged
in or is engaging in any such unfair labor practice,
or has willfully violated or is willfully violating a final
order as specified in subsection (b) of this section, then
the Board shall state its findings of fact and shall issue
an order dismissing the said complaint.”;

(3) by adding at the end thereof the following new
paragraphs:

“(2) If upon the preponderance of testimony taken the
Board shall be of the opinion that the allegation in the com-
plaint that a person has willfully violated or is willfully vio-
lating a final order as specified in subsection (b) of this sec-
tion has been sustained, then the Board shall state its findings
of fact and shall issue and cause to be served on such person

an order certifying the identification of that person to the

Secretary of Labhor. Notwithstanding any other law, unless

the Secretary of Labor determines that because of unusual
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circomstances the national interest requires otherwise, the
Secretary shall certify the identity of such person to the
Comptroller General. The Comptroller General shall distrib-
ute a list to all agencies of the United States i‘t_-lllelilliilg the
names of persons certified by the Secretary of Labor pursu-
ant to this subsection. [Tnless the agency of the United States
concerned, after notice and opportunity for hearing to all
interested parties, certifies to the Secretary of Labor that
there is no other source of material or services furnished by
the person affected by the Board order, no contracts shall
be awarded to such person for a reasonable, definitely stated
period of time commensurate with the seriousness of the viola-
tion, as determined by the Secretary of Labor, but such
period shall not exceed three years. A debarment may be
removed or the period may be reduced by the Secretary of
Labor upon the submission of an application, supported by
documnentary evidence, setting forth appropriate grounds for
the granting of relief, including without limitation compliance
with the final order found to have been willfully violated,
bona fide change of ownership or management, a fraud or
misrepresentation of the charging party: Provided, That this
subparagraph shall restrict the award of eontracts solely to the
products or service performed at the particular facility or fa-

cilities where the willful violation occurs or of the business

entity legally responsible for the willful violation or to the
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16
local, intermediate, national or international labor organiza-
tion legally responsible for the willful violation.

“(3) Ina case in which the Board determines that any
person has engaged in an unfair labor practice within the
meaning of subsection (a) (1), (a) (3), (b) (1), or (b)
(2) of section 8 which deprives an employee of employ-
ment while employees in a bargaining unit which includes
that employee are seeking representation by a labor orga-
ganization or during the period after a labor organization
has first been recognized as a representative defined in sub-
section (a) of section 9 in such unit until the first collective-
bargaining contract is entered into between the employer
and the representative, the measure of backpay for the period
until a valid offer of reinstatement is made shall be double
the employee’s wage rate at the time of the unfair labor
practice less the wages the employee has earned during that
period. In a case in which the Board determines that an
unlawful refusal t6 bargain prior to the entry into the first
collective-bargaining contract between the employer and
the representative selected or designated by a majority of
the employees in the bargaining unit has taken place, the
Board may award to the employees in that unit compensa-
tion for the delay in bargaining cansed by the unfair labor

practice which shall be measured by the difference between

(i) the wages and other benefits received by such employees
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during the period of delay, and (ii) the wages and fringe
henefits such employees were receiving at the time of the
unfair labor practice multiplied by the percentage change in
wages and other benefits stated in the Bureau of Labor
Statisties” average wage and benefit settlements, quarterly
report of major collective-bargaining settlements, for the
quarter in which the delay began. If the Secretary of Labor
certifies to the Board that the Bureau has, subsequent to
the effective date of the Labor Reform Act of 1977, insti-
tuted regular issuance of a statistical compilation of hargain-
ing settlements which the Secretary determines would better
effectuate the purposes of this subsection than the compila-
tion specified herein, the Board shall, in administering this
subsection, use the compilation certified by the Secretary.”.

SEc. 9. (a) The third sentence of subsection 10 (e) is

amended by inserting immediately hefore the period at the

end thereof a comma and the following: “nor shall any objec-

tion be considered by the court unless a petition for review
pursuant to subsection (f) of this section has been timely
filed by the party stating the ohjection”.

(b) The fourth sentence of section 10 (e) is amended
to read as follows: “The findings of the Board with respect
to questions of fact if supported by substantial evidence on
the record :'nlhii]t-l‘l'fi a8 i \\'|||l]l' ~‘!1.'|” he I'IFII(‘Ill“i\'l': Pm-

vided, That no finding of the Board that a representative is
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the exclusive representative of the employees in a unit for

purposes of collective bargaining shall be accepted by the

court unless such representative has been certified by the
Board after a secret ballot election conducted in accordance
with subsection (¢) of section 9 or has been determined to
be a representative defined in subsection (a) of section 9 by
the Board in an order entered pursuant to subsection (c) of
this section: Provided further, That no such order shall be
entered where the employer has not engaged in conduet, un-
lawful under this Act, which undermines a free and fair elec-
tion under subsection (c) of section 9: Provided further,
That any representative designated or selected prior to the
effective date of this Act shall remain such representative
under this provision unless such designation or selection is
withdrawn by the employees in the unit appropriate for the
purposes of collective bargaining in an election under sub-
section (c) of section 9: Provided further, That where the
employer agrees to recognize an individual or labor organiza-
tion as a representative defined in subsection (a) of section
9 on the basis of proof of majority support other than a
Board certification and such support is in fact demonstrated,
the individual or labor organization so chosen shall be con-
sidered to be a representative for purposes of subsection (a)

of section 9.
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19
(¢) The first sentence of subsection 10 (f) is amended
l)}'—-
(1) inserting “within thirty days” after “by filing”,
and
(2) inserting before the period at the end thereof
the following: “except that, if a petition for review has
been timely filed, any other party to that Board proceed-
ing, aggrieved by the order, may, within fifteen days of
service on it of said petition, file a further petition for
review’ .
Sec. 10. The first sentence of section 10 (1) is amended
to read as follows:
‘(1) Whenever it is charged that any person has en-
gaged in an unfair labor practice within the meaning of—
“(1) subsection (a) (3) or (b) (2) of section 8

which deprives an employee of employment while em-

ployees in a bargaining unit which includes that em-

ployees are secking representation by a labor organiza-
tion or during the period after a labor organization
has first been recognized as a representative defined in
subsection (a) of section 9 in such unit until the first
collective-bargaining contract is entered into between

the employer and the representative, or
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“(2) subsection 4 (A), (B), or (C) of section
8(b) or section 8(e) or section 8(b) (7),
the preliminary investigation of such charge shall be made
forthwith and given priority over all other eases except cases
of like character in the office where it is filed or to which it
is referred.”.

i

Sie. 11. Section 10 (m) is amended by inserting “under

circumstances not subject to section 10 (1),” after “section
Sge. 12, Section 10 of the National Labor Relations
Act, as amended, 1s amended h_\' .‘|tll_“!|;{ at the end thereof

the following new subsection:

“(n) Where there exists an agreement befween an em-

ployer and a labor organization, whether express or implied,
not to strike, picket or lockout, the Board, if it finds that the
public interest would be served thereby, shall have the power
to petition any district court of the United States (includ-
ing the District Court of the United States for the District
of Columbia) within any district where either or both of the
parties reside or transact business, for such temporary in-
junctive relief or restraining order as is necessary to prevent
any person not authorized by a representative of employees
of the employer being struck or picketed within the meaning
of subsection (a) of seetion 9 from engaging in, or induc-

ing or encouraging any employee of the employer to engage




in, conduct in breach of such agreement, irrespective of the

nature of the dispute underlying such strike, picket or lock-

out. and such court shall have jurisdiction to grant to such
o ]

party or the Board such temporary injunctive relief or re-

straining order as it deems just and proper.”.

See. 13. Except as otherwise specifically provided in
this Act. the amendments made by this Act shall take effect
sixty days after the date of enactment of this Act.

Passed the House of Representatives October G, 1977.

Attest: EDMUND L. HENSHAW, JR,,
('.".' Jf’.
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To expedite procedures under the National
Labor Relations Act.

IN THE SENATE OF THE UNITED STATES

Joxe 8 (legislative day, May 17), 1078
Ordered to be printed

AMENDMENT

(IN THE' NATURE OF A SUBSTITUTE)

Proposed by Mr, RoserT C. ByRD (for himself, Mr. WILLIAMS,
Mr. Javits, Mr. Forp, Mr. DurkiN, Mr. MCINTYRE,
Mr. SPARKMAN, Mr. Starrorp, Mr. HuppLesToN, Mr.
Bavya, Mr. Burpick, Mr. ABoUREZK, Mr. CLARK, Mr.
BacLeETON, Mr. MELCHER, Mr. METZENBAUM, Mr. Moy-
NIHAN, Mr. RaxporpH, Mr. RmEeLE, Mr. NELSON, Mr.
SAsSSER, Mr. Casg, and Mr. Packwoon) to H.R. 8410,
an Act to amend the National Labor Relations Act to
strengthen the remedies and expedite the procedures under
such Act, viz: strike all after the enacting clause and,
insert the following:

That (a) this Act may be cited as the “Labor Law Reform
Act of 1978”.

(b) Except as otherwise specifically provided, whenever




2
in this Act an amendment or repeal is expressed in terms
of an amendment to, or repeal of, a section or other provi-
sion, the reference shall be considered to be made to a section
or other provision of the National Labor Relations Aet.

SEc. 2. (a) Section 3 (a) of the National Lahor Rela-
tions Act is amended to read as follows:

“SeEc. 3. (a) The National Labor Relations Board
(hereinafter called the ‘Board’) created by this Act prior to
its amendment by the Labor-Management Relations Aect,
1947, and by the Labor Law Reform Act of 1978, is hereby
continued as an agency of the United States, except that the
Board shall consist of seven instead of five members, ap-
pointed by the President by and with the advice and consent
of the Senate. Of the two additional members so provided
for, one shall be appointed for a term of five years and the
other for a term of six years. Their successors, and the suc-
cessors of the other members, shall be appointed for terms of

seven years each, excepting that any individual chosen to fill

a vacaney shall be appointed only for the unexpired term of

the member whom that individual shall succeed. The Presi-
dent shall designate one member to serve as Chairman of the
Board. No more than a simple majority of the members of
the Board shall be members of the same political party. Any

member of the Board may be removed by the President,
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upon notice and hearing, for neglect of duty or malfeasance
in office, but for no other cause.”.
(b) (1) The third sentence of section 3 (b) is amended
by striking “three’” and substituting “four”.
(2) Section 3 (b) is further amended by inserting after

the third sentence the following new sentence: “The Board

shall within ninety days after the date of enactment of the

Labor Law Reform Act of 1978 establish a procedure, upon
conditions stated in the rule, pursnant to which a group
specifically designated pursuant to the first sentence of this
subsection to decide summary judgment cases may, where
appropriate upon the motion of a prevailing party in a deci-
sion of an Administrative Law Judge issued after a hearing
under subsection (b) of section 10, summarily affirm such
decision. A motion for summary affirmance shall be filed
within ten days after the decision of the Administrative Law
Judge, any exceptions to that decision and any response to
that motion shall be filed within twenty days thereafter,
and the motion and response shall then be presented for
decision.”.

SEC. 3. The second and third sentences of section 4 (a)
are amended to read as follows: “The Board shall appoint
an executive secretary, and such attorneys, examiners, law

clerks to Administrative Law Judges, and regional directors,




and such other employees as it may from time to time find
necessary for the proper performance of its duties. The

Board may not employ any attorneys for the purpose of re-

viewing transcripts of hearings or preparing drafts of opin-

ions except that any attorney employed for assignment as a
legal assistant to any Board member may for such Board
member, and any law clerk assigned to an Administrative
Law Judge may for such judge, review such transeripts and
prepare such drafts.”.

SE0. 4. Section 6 is amended to read as follows:

“Sec. 6. (a) The Board is authorized to make, amend,
and rescind (in the manuer prescribed by subchapter II of
chapter 5 of title 5, United States Code) such rules and
regulations as may be necessary to carry out the provisions
of this Act.

“(b) (1) The Board shall within twelve months after
the date of enactment of the Labor Law Reform Act of
1978 issue regulations to implement the provisions of see-
tion 9 ineluding rules—

“(A) which shall provide that after a notification
under subseetion 9(e¢) (6) (A) has been served and
until an election under section 9 has heen held, or the
notification has expired, if an employer or agent of the
employer addresses the employees at the work site

or during working time on issnes relating to representa-




tion by a labor organization the employees shall be
assured an equal opportunity to obtain in an equivalent
manner information concerning such issues from such
labor organization, and such rule shall (i) not grant
the opportunity to obtain information from a labor
organization provided herein during working time; (ii)
limit that opportunity to nonworking areas including but
not limited to parking lots, cafeterias, and other areas
where employees are allowed to congregate during
changes of shift, breaks, mealtime, or other nonwork
time except restrooms an other locations not suitable
for the exchange of views; (iii) limit the number of
nonemployee labor organization representatives at each
such area to a maximum of two except that with regard
to parking lots the maximum shall be four; (iv) require
the labor organization to provide at least one day’s ad-
vance notice of a request to address the employees and
that said notification shall specify the areas to be used
and shall state the names of the organmization’s non-
employee representatives and the time during which
they will be present; and protect the employer’s interest
in uninterrupted operation and in discipline and the

employees’ right to engage in activity protected by sec-

tion 7 free of interference, restraint, and coercion: Pro-

vided, That the provisions of such rule shall not apply
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to an employer who compensates fewer than ten indi-

viduals ;

“(B) to facilitate the resolution of disputes con-
cerning the eligibility of voters; and

“(0) to govern the holding of elections in cases in
which an appeal has not been decided prior to the date
of the election.

“(2) The Board shall, to the fullest extent practicable,
exercise its anthority under subsection (a) of this section to
promulgate rules declaring certain units to be appropriate for
the purposes of collective bargaining.

“(8) A rule or regulation issued by the Board with
respect to the subject matter set forth in paragraph (1) or
(2) of this subsection shall be judicially reviewable in ac-
cordance with the provisions of section 706 (2) (A) through
(D) of title 5, United States Code, only in a proceeding
under section 10 of this Act. The failure of the Board to
comply with the time requirements set forth in paragraph
(1) of this subseection, or to institute a rulemaking proceed-
ing with respect to the subject matter set forth in paragraph
(2) of this subsection, within a reasonable period of time
after a request for such a rulemaking procedure has been filed
with the Board pursuant to section 553 (e) of title 5, United
States Code, to complete such a procedure within a reason-

able period after its institution, may be reviewed upon the
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petition of any aggrieved party in the court of appeals of the

judicial circuit in which the petitioner resides or has its prin-
cipal office, or in the United States Court of Appeals for the
District of Columbia Circuit. The court of appeals shall have
jurisdiction to grant appropriate relief.”.
S8Ec. 5. Section 9 (b) (3) is amended by striking out
“such organization admits to membership, or is affiliated
directly, or indirectly with an organization which admits
to membership, employees other than guards” and inserting
10 in lieu thereof by a hyphen and the following:
11 ““(A) in the case of a unit involving guards regu-
12 larly assigned to work on the premises of two or more
13 employers (whether or not individual guards move be-
14 tween the premises of such employers), such organiza-
15 tion admits to membership, or is affiliated, directly or
16 indirectly, with an organization which admits to mem-
17 bership, employees other than guards, and
18 “(B) in any other case, such organization admits
19 to membership nonguard employees at the same location,
20 or if such organization is directly affiliated with any
21 national or international labor organization which repre-
22 sents nonguard employees at the same location”.
23 SEc. 6. Section 9 (¢) is amended by adding at the end
24 thereof the following new paragraph:
25 “(6) (A) In directing an election by secret ballot, the
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Board shall set the election on the earliest administratively
feasible date but not less than thirty-five days after the em-
ployer involved has been notified in writing that the em-
ployees in that unit are seeking representation by the labor
organization involved, or that the employer and labor
organization have been notified that the employees do not
wish to be represented by the individual or labor organiza-
tion which has been certified or is being currently recognized
by their employer as the representative defined in subsection
(a), or do not wish to be covered by an agreement between
their employer and a labor organization made pursuant to the
first proviso to subsection (a) (3) of section 8, and not more
than fifty days after the filing and serving of the petition
(unless another date prior to such thirty-fifth day is agreed
to by the employer and the representative named in the pefi-
tion) , except that where the Board determines that the pro-
ceeding presents issues of exceptional novelty or complexity,

the Board may direct the election on a date not more than

seventy-five days after the filing and serving of said petition.

In computing the time limits stated in this subsection the
days of the week during which a majority of the employees
involved in the election are on vacation shall not be included.
To be effective for purposes of this subsection, notification
other than a petition must specify the unit stated in the

petition and must be served no.more than six months before




the filing and serving of the petition. If a notification other

than a petition is served as provided in this subsection and

a petition is not filed within the six-month period specified
above, a second notification by the same person including
a petition filed during the succeeding two months shall be of
no force or effect.

“(B) Notwithstanding any other provisions of section

9 the following provisions of this subparagraph apply:
“(i) The Board, in processing petitions, shall grant
first priority to petitions supported by a majority of the
employees in a unit appropriate for the purposes of col-
lective bargaining involved in which no individual or
labor organization is currently certified or recognized
as the exclusive representative of any of the employees

and to petitions under subsection (e) supported by a

majority of the employees in the unit involved.

“(i1) Where the unit specified in the petition is a
unit appropriate for the purposes of collective bargain-
ing under a rule established pursuant to section 6, the
Board shall direct an election without regard to the
provisions of paragraph (1) of this subsection with
respect to a hearing prior to such election.

“(C) After an election conducted pursnant to subpara-
24 graph (A) or (B) of this paragraph is completed, the

25 Board shall, unless under a rule adopted pursuant to sub-
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seetion (b) (1) (C) of section 6, the ballots have been im-
pounded, promptly serve the parties with a tally of the
bhallots.

“(D) (i) Any party to an election conducted pursuant
to subparagraph (A) or (B) of this paragraph may, within
five days after such election, object to the election on the
ground that conduct contrary to a rule relating to the elec-
tion declared by the Board pursuant to its authority under
section 6 or conduct contrary to a rule of decision declared
by the Board in a proceeding under section 10 did affect the
result of the election. Except for the purposes of issuing and
enforcing rules applicable to campaigning during the forty-
eight hours prior to the holding of an election, the limitations
stated in subsection (¢) of section 8 on the Board’s authority
to utilize evidence in determining that an unfair labor prac-
tice has been committed shall also be applicable in deter-
mining that an eleetion be set aside.

“(ii)) Whenever challenged ballots are sufficient in num-
ber to afect the outcome of the election, the Board shall
investigate the challenges and serve a report on challenges
upon the parties. Nothing contained herein shall preclude
resolution in a subsequent unit clarification proceeding, of
the unresolved eligibility questions raised by such challenges.

“(iii) The Board shall move expeditiously to resolve

any issues raised by the objections or regarding eligibility
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and certify the results of the election. An objection based on

the application of the criteria in subparagraph (A) of this
subsection by which an election is scheduled shall not be a
basis for setting aside the election.”.

SEC. 7. Section 9 (d) is amended by inserting immedi-
ately after the word “thereupon” the following: “after re-
view in accordance with section 706(2) (A) through
(E) of title 5, United States Code”.

SEc. 8. The first sentence of subsection (10) (b) is
amended to read as follows:

“(b) Whenever—

“(1) it is charged that any person has engaged

in or is engaging in any such unfair labor practice, or

“(2) it is charged that any person has engaged
in or is engaging in a willful violation of—

“(A) any final order of the Board entered pur-
suant to subsection (¢) of this section and which
is not and has not been the subject of a proceeding
under subsection (e) or (f) of this section, or

“(B) any final order of a court of appeals of
the United States entered in a proceeding under
subsection (e) or (f) of this section.

prohibiting interfence with, restraint, or coercion of
employees in the exercise of the rights guaranteed in

section 7 or diserimination against employees to en-




courage or discourage membership in a labor organiza-
tion, and that said violation occurred within three years
of the entry of the order violated,
the Board, or any agent or agency designated by the Board
for such purposes, is authorized to issue and cause to be

served upon such person a complaint stating the charges.

Such complaint shall contain a notice of hearing before the

Board or member thereof, or before a designated agent or
agency, at a place therein fixed, not less than five days after
the serving of such complaint. No complaint shall be issued
based upon any unfair labor practice or willful violation of
a final order occurring more than six months prior to the
filing of the charge with the Board and the service of a copy
thereof upon the person against whom such charge is made,
unless the person aggrieved thereby was prevented from
filing such charge by reason of service in the Armed Forces,
in which event the six-month period shall be computed from
the day of his discharge.”.
SEc. 9. Section 10 (¢) is amended by—
(1) inserting “ (1) ” after “ (¢)”;
(2) striking out the fifth sentence of paragraph (1)
(as redesignated by this section) and inserting in lien
thereof the following: “If upon the preponderance of
the testimony taken the Board shall not be of the opinion

that the person named in the complaint has engaged
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in or is engaging in any such unfair labor practice, or
has willfully violated or is willfully violating a final
order as specified in subsection (b) of this section, then
the Board shall state its findings of fact and shall issue
an order dismissing the said complaint.”;

(3) by adding in the final sentence of paragraph
(1) after the word “report” the following: “containing
findings of fact (including the basis on which conflicts
in the evidence are resolved) and conclusions of law
and in cases of exceptional novelty or complexity such
further discussion of the facts or law as is necessary”;
and

(4) by adding at the end thereof the following new
paragraphs:
“(2) If upon the preponderance of testimony taken

the Board shall be of the opinion that the allegation in the

complaint that a person has willfully violated or is willfully

violating a final order as specified in subsection (b) of this

section has been sustained, then the Board shall state its
findings of fact and shall issue and cause to be served on
such person an order certifying the identity of that person
to the Secretary of Labor. Notwithstanding any other law,
unless the Secretary of Labor determines that because of un-
usual circumstances the national interest requires otherwise,

the Secretary shall certify the identity of such person to the
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Comptroller General. The Comptroller General shall dis-
tribute a list to all agencies of the United States contain-
ing the names of persons certified by the Secretary of Labor
pursuant to this subsection. Notwithstanding any other law,
no contracts shall be awarded to such person during the
three-year period immediately following the date of the

Secretary’s certification, unless the Secretary, in his discre-

tion and for reasons stated in a written explanation, deter-

mines that setting a lesser period of debarment would better
effectuate the purposes of the Act, or unless the agency of the
United States concerned, after notice and opportunity for
hearing to all interested parties, certifies to the Secretary of
Labor that there is no other source for the material or serv-
ices furnished by the person affected by the Board order:
Provided, That debarment orders shall specify affirmative
action to be taken to protect the affected employees’ section
7 rights, and if the Board finds that the requirements of the
order have been satisfied, the Secretary shall remove the
debarment, or may do so if satisfied, for other reasons, that
such relief will effectuate the purposes of the Act: Provided
further, That this subparagraph shall restrict the award of
contracts solely to the business entity legally responsible for
the willful violation or to the local, intermediate, national,
or international labor organization legally responsible for

the willful violation.




“(3) (A) In a case in which the Board determines
that an unlawful refusal to bargain prior to the entry into
the first collective-bargaining contract between the em-
ployer and the representative selected or designated by a

majority of the employees in the bargaining unit has taken

place, the Board may enter an order pursuant to paragraph

(1) of this subsection which includes an award to the em-
ployees in that unit of compensation for the delay in bar-
gaining caused by the unfair labor practice in an amount
equal to the difference per hour during the period of delay
which period shall commence on the date an unfair labor
practice complaint alleging an unlawful refusal to bargain is
issued between (i) the wages and other benefits such em-
ployees were receiving at the time of the unfair labor prac-
tice increased by a percentage equal to the change in wages
stated in the Bureau of Labor Statistics’ Employment Cost
Index for occupations covered by collective bargaining agree-
ments for the twelve months ending on the ninety-day period
during which the delay began and (ii) the wages and other
benefits actually received by such employees during that
period.”.

“(B) In a case in which the Board determines that any
person has unlawfully discriminated against employees to
encourage or discourage membership in a labor organization,

or has unlawfully interfered with, restrained or coerced
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employees in the exercise of the rights guaranteed by section
7, during a period (i) in which employees in a bargaining
unit which includes that employee are seeking representation
by a labor organization, (i) after a labor organization has
first been designated or selected as a representative defined
in subsection (a) of section 9 in such unit until the first
collective-bargaining agreement is entered into between the
employer and the representative, or (iii) in which employees
currently represented by an individual or labor organization
which has been certified or is being recognized by their em-
ployer or currently covered by an agreement made pursuant
to the first proviso to subsection (a) (3) of section 8 in a
bargaining unit which includes that employee are seeking
to deauthorize or decertify that representative or rescind that
agreement is alleged, the Board may enter an order pursu-
ant to paragraph (1) of this subsection which includes an
award of backpay in an amount equal to one and one-half
the employee’s wage rate at the time of the unfair labor prac-

tice for the time lost by reason of the unfair labor practice

less the wages the employee has earned during that period.”.

SEcC. 10. (a) The third sentence of subsection 10 (e) is
amended by inserting immediately before the period at the
end thereof a comma and the following: “nor shall any ob-

jection be considered by the court unless a petition for re-
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view pursuant to subsection (f) of this section has been
timely filed by the party stating the cbjection”.
(b) The first sentence of subsection 10 (f) is amended
by—
(1) inserting “within thirty days” after “by filing”,
and
(2) inserting before the period at the end thereof
the following: “except that, if a petition for review has
been timely filed, any other party to that Board pro-
ceeding, aggrieved by the order, may, within fifteen
days of service on it of said petition, file a further peti-
tion for review”.
Sec. 11. (a) The first sentence of section 10(1) is

amended to read as follows: “Whenever it is charged that

any person has engaged in an unfair labor practice within

the meaning of—

“(1) subsection (a) (8) or (b) (2) of section 8
which deprives an employee of employment during a
period (i) in which employees in a bargaining unit
which includes that employee are seeking representation
by a labor organization, (ii) after a labor organization
has first been designated or selected as a representative
defined in subsection (a) of section 9 in such unit until

the first collective-bargaining agreement is entered into
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between the employer and the representative, or (iii)
in which employees currently represented by an indi-
vidual or labor organization which has been certified

or is being recognized by their employer or currently

covered by an agreement made pursuant to the first

proviso to subsection (a) (3) of section 8 in a bargain-

ing unit which includes such employees are seeking to

deauthorize or decertify that representative or rescind
that agreement, or

“(2) paragraph (4) (A), (B), or (C) of sec-
tion 8 (b), paragraph (7) of section 8 (b) or section

8(e),
the preliminary investigation of such charge shall be made
forthwith and given priority over all other cases except cases
of like character in the office where it is filed or to which it
is referred.”.

(b) Section 10 (m) is amended by inserting “under cir-
cumstances not subject to section 10 (1),” after “section 8,".

SEC. 12. Section 19 is amended to read as follows:

“Sgc. 19. Any employee who is a member of and ad-
heres to established and traditional tenets or teachings of a
bona fide religion, body or sect which has historically held
conscientions objections to joining or financially supporting
labor organizations shall not be required to join or financially

support any labor organization as a condition of employment;
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except that such employee may be required in a contract

between such employees’ employer and a labor organization
in lieu of periodic dues and initiation fees, to pay sums equal
to such dues and initiation fees to a fund maintained by the
employer for the sele purpose of paying individuals for their
services as neutral arbitrators under the contract or to a
nonreligious charitable fund exempt from taxation under sec-
tion 501 (¢) (3) of the Internal Revenue Code, chosen by
such employee from a list of at least three such funds, desig-
nated in such contract or if the contract fails to designate such
funds, then to any such fund chosen by the employee.”.

SEC. 13. Section 301 of the Labor Management Rela-
tions Act of 1947 is amended by adding at the end thereof
the following new subsection:

“(f) (1) Where there is in effect a collective-bargaining
contract between an employer and a labor organization
which is the representative of employees under section 9 (a)
of this Act, the courts of the United States shall, notwith-

standing the limitations stated in the Act entitled “An Act

‘to amend the Judicial Code and to define and limit the

jurisdiction of courts sitting in equity, and for other pur-
poses”, approved March 23, 1932 (29 U.8.C. 101-115),
but subject to the limitations stated herein, have the author-
ity in a civil action brought by that employer to restrain

(A) a concerted refusal in breach of that contract to cross
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a picket line not maintained by a labor organization in con-
nection with a labor dispute; or (B) a concerted refusal
to work in a breach of that contract (and concerted activity
in furtherance thereof) that is neither initiated, authorized,
nor ratified by the labor organization, where a refusal to
cross a picket line maintained by a labor organization in
connection with a labor dispute is not involved.

“(2) (A) In an action under paragraph (1) of this sub-
section 10 restraining order may issue unless the employer
has, in addition to the other requirements for obtaining relief,
proved at a hearing held after the labor organizations con-
cerned have been given notice and an opportunity to oppose
the granting of relief, that the concerted activity specified
above has occurred or is occurring.

“(B) In an action under paragraph (1) (A) of this
subsection, if the picket line is maintained by a labor organi-
sation in connection with a labor dispute, no restraining
order shall be granted pursuant to this subsection.

“(C) In an action under paragraph (1) (B) of this
subsection, if the labor organization does mot oppose the
granting of relief under this subsection on the ground that the
concerted activity in question has been initiated, authorized,
or ratified, it shall be conclusively established for the action
in question and related actions that the activity was not so

initiated, authorized, or ratified. If the labor organization has

initiated or authorizes or ratifies the concerted activity, no
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restraining order shall be granted pursuant to this
subsection.”.

Sec. 14. Section 3 (d) is amended by inserting imme-
diately after the third sentence the following new sentence:
“The General Counsel shall designate one or more officers
or employees in the Board’s national office and in each
regional office to act as ombudsmen for the purpose of
answering inquiries and disseminating information, partic-
ularly with regard to the rights, obligations, and respon-
sibilities of those employers and employees in the small
business community. The ombudsmen shall provide general
information and explanation regarding the provisions of this
Act, regulations” of the Board, procedures involved in the
processing of cases and the current state of the law with
;'egard to particular areas of concern. Any such ombudsmen
shall not be authorized to render advisory opinions or make
any factual or legal determinations under this Act.”.

Sec. 15. The proviso to section 14 (¢) (1) of the Aect
is amended by striking “August 1, 1959” and substituting
“May 1, 1978, and shall not assert jurisdiction over any
labor dispute over which it would decline jurisdiction under
those standards.”.

Sec. 16. Except as otherwise specifically provided in

this Act, the amendments made by this Act shall take effect

sixty days after the date of enactment of this Aet.




Calendar No. 574
T S 24067

[Report No. 95-628]

IN THE SENATE OF THE UNITED STATES

Jaxuary 31 (legislative day, January 30), 1978

Mr. Wirtians, from the Committee on Human Resources, reported the follow-
ing bill; which was read twice and ordered to be placed on the calendar

A BILL

To amend the National Labor Relations Act to strengthen the

remedies and expedite the procedures under such Act.
Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled
g ]

That (a) this Act may be cited as the “Labor Law Reform

Act of 1978".

(b) Except as otherwise specifically provided, whenever
in this Act an amendment or repeal is expressed in terms
of an amendment to, or repeal of, a section or other provision,
the reference shall be considered to be made to a section or
other provision of the National Labor Relations Act.

Sgc. 2. (a) Section 3 (a) of the National Labor Rela-
tions Act is amended to read as follows:

VII—0O
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“Sec. 3. (a) The National Labor Relations Board
(hereinafter called the ‘Board’) ereated by this Act prior to

its amendment by the Labor-Management Relations Act,

1947, and by the Labor Law Reform Act of 1978, is hereby

continued as an agency of the United States, except that the
Board shall consist of seven instead of five members, ap-
pointed by the President by and with the advice and consent
of the Senate. Of the two additional members so provided for,
one shall be appointed for a term of five years and the other
for a term of six years. Their successors, and the snccessors
of the other members, shall be appointed for terms of seven
years each, excepting that any individual chosen to fill a
vacancy shall be appointed only for the unexpired term of the
member whom that individual shall succeed. The President
shall designate one member to serve as Chairman of the
Board. No more than a simple majority of the members of
the Board shall be members of the same political party.
Any member of the Board may be removed by the President,
upon notice and hearing, for neglect of duty or malfeasance
in office, but for no other cause.”.

(b) (1) The third sentence of section 3 (b) is amended
by striking “three” and substituting “four".

(2) Seection 3 (b) is further amended by inserting after

the third sentence the following new sentence: “The Board
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shall within ninety days after the date of enactment of the
Labor Law Reform Act of 1978 establish a procedure, upon
conditions stated in the rule, pursuant to which a group
specifically designated pursuant to the first sentence of this
subsection to decide summary judgment cases may, where
appropriate upon the motion of a prevailing party in a deci-
sion of an Administrative Law Judge issued after a hearing
under subsection (b) of section 10, summarily affirm such
decision. A motion for summary affirmance shall be filed
within ten days after the decision of the Administrative Law
- Judge, any exceptions to that decision and any response te
that motion shall be filed within twenty days thereafter,
and the motion and response shall then be presented for
decision.”.

SEC. 3. The second and third sentences of section 4 (a)
are amended to read as follows: “The Board shall appoint
an executive secretary, and such attorneys, examiners, law
clerks to Administrative Law Judges, and regional directors,
and such other employees as it may from time to time find
necessary for the proper performance of its duties. The
Board may not employ any attorneys for the purpose of re-
viewing transcripts of hearings or preparing drafis of opin-

jons except that any attorney employed for assignment as a

legal assistant to any Board member may for such Board
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member, and any law clerk assigned to an Administrative
Law Judge may for such judge, review such transcripts and
prepare such drafts.”.

SE0. 4. Section 6 is amended to read as follows:

“Sec. 6 (a) The Board is authorized to make, amend,
and rescind (in the manner prescribed by subchapter IT of
chapter 5 of title 5, United States Code) such rules and
regulations as may be necessary to carry out the provisions
of this Aect.

“(b) (1) The Board shall within twelve months after
the date of enactment of the Labor Law Reform Act of
1978 issue regulations to implement the provisions of sec-
tion 9 including rules—

“(A) which shall, subject to reasonable conditions,
including due regard for the needs of the employer to
maintain the continuity of production, provide that if
an employer or agent of the employer addresses the
employees on its premises or during working time on
issues relating to representation by a labor organization

during & period of time that employees are seeking (i)

representation by a labor organization, (11) to decertify

or deauthorize a labor organization as their representa-
tive defined in subsection (a) of section 9, or (ii) to
rescind an agreement made pursuant to the first proviso

to subsection (a) (3) of section 8, the employees shall
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be assured an equal opportunity to obtain in an equiv-
alent manner information concerning such issues from
such labor organization, and, with due regard for the
rights declared in section 7, the right of such labor
organization to conduct membership meetings without
undue interference, and the right of the employees to
the privacy of their homes, provide also in the circum-
stances described in clause (i), (ii), or (iii) that the
employees are assured an equal opportunity overall to
obtain such information from the employer and such
labor organization. To obtain an opportunity to present
information relating to representation pursuant to this
paragraph, a labor organization shall notify the employ-
er, in writing, that employees of that employer have
demonstrated an interest in representation by that labor
organization and from the time of receipt of such notice

the labor organization is to be entitled to an equal

opportunity to present such information in an equivalent

manner;

“(B) to facilitate the resolution of disputes con-
cerning the eligibility of voters; and

“(C) to govern the holding of elections in cases in
which an appeal has not been decided prior to the date of

the election.

“(2) The Board shall, to the fullest extent practicable,
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exercise its authority under subsection (a) of this section to
promulgate rules declaring certain units to be appropriate for
the purposes of collective bargaining.

“(3) A rule or regulation issued by the Board with
respect to the subject matter set forth in paragraph (1) or
(2) of this subsection shall be judicially reviewable in ac-
cordance with the provisions of section 706 (2) (A) through
(D) of title 5, United States Code, only in a proceeding
under section 10 of this Act. The failure of the Board to
comply with the time requirements set forth in paragraph
(1) of this subsection, or to institute a rulemaking proceed-
ing with respect to the subject matter set forth in paragraph
(2) of this subsection, within a reasonable period of time
after a request for such a rulemaking procedure has been filed
with the Board pursuant to section 533 (e) of title 5, United
Btates Code, to complete such a procedure within a reason-
able period after its institution, may be reviewed upon the
petition of any aggrieved party in the court of appeals of the
judicial circuit in which the petitioner resides or has its prin-
cipal office, or in the United States Court of Appeals for the
District of Colambia Circuit. The court of appeals shall have
Jurisdiction to grant appropriate relief.

SEc. 5. Section 9(b) (3) is amended by striking out

“such organization admits to membership, or is affiliated

directly or indirectly with an organization which admits




to membership, employees other than guards™ and inserting
in lieu thereof by a hyphen and the following:

“(A) in the case of a unit involving guards regu-
larly assigned to work on the premises of two or more
employers (whether or not individual guards move be-
tween the premises of such employers), such organiza-
tion admits to membership, or is affiliated, directly or
indirectly, with an organization which admits to mem-
bership, employees other than guards, and

“(B) in any other case, such organization admits
to membership nonguard employees at the same location,
or if such organization is directly affiliated with any na-
tional or international labor organization which repre-
sents nonguard employees at the same location™.

SEc. 6. Section 9 (¢) is amended by adding at the end
thereof the following new paragraph:
“(6) (A) Notwithstanding any other provisions of sec-

tion 9, whenever a petition has been filed and served on the

employer, or the individual or the labor organization that

is the representative defined in subsection (a) of this sec-
tion. in accordance with such regulations as may be pre-
scribed by the Board, by an employee or group of employees
or any individual or labor organization acting in their

behalf—

“(i) asserting that their employer declines to rec-




ognize their representative as the representative defined
in subsection (a) in a unit appropriate for the purposes
of collective bargaining under a rule established by the
Board pursuant to section 6, that a majority of the
employees in that unit have designated that individual
or labor organization as their representative defined in
subsection (a), and that no individual or labor organi-
zation is currently certified or recognized as the exclu-
sive representative of any of the employees in the
10 bargaining unit defined in the petition ; or
11 “(ii) asserting that a majority of the employees
12 in a unit appropriate for the purposes of collective bar-
13 gaining do not wish to be represented by the individual
14 or labor organization which has been certified or is
being currently recognized by their employer as the
representative defined in subsection (a), or do not wish
to be covered by an agreement between their employer
and a labor organization made pursuant to the first pro-
viso to subsection (a) (3) of section 8,
the Board shall investigate such petition. If the Board finds
with respect to a petition filed under clause (i) that the
unit there specified is a unit appropriate for the purposes of
collective bargaining under a rule established by the Board

pursuant to section 6, and if the Board has reasonable cause

to believe that a question of representation affecting com-




merce exists and that the other conditions specified in this
subsection have been met, the Board shall within thirteen
days after the filing and serving of the petition direct an
election by secret ballot to take place not less than twenty-
one days nor more than thirty days after a petition is filed
and served under this subparagraph (unless another date
prior to such twenty-first day is agreed to by the employer
and the representative named in the petition) and shall so
notify the representative named in the petition, the em-
ployer and any other appropriate party. If the Board has
reasonable cause to heliove with respect to a petition filed
under clause (ii) that a question of representation affecting
commerce, or a question concerning an agreement made
pursuant to the first proviso to subsection (a) (3) of section
8. exists and that the other conditions specified in this sub-
section have been met, the Board shall within thirteen
days after the filing and serving of the petition direct an
election by secret ballot to take place not less than twenty-
one days nor more than thirty days after a petition is filed

and served under this subparagraph (unless another date

prior to such twenty-first day is agreed to by the employer

and the representative named in the petition), and shall so
notify the representative named in the petition, the employer

and any other appropriate party.
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“(B) In any proceeding under this subsection in which
the Board directs an election by secret ballot, and which is
not governed by subparagraph (A) of this paragraph, the

Board shall direet the election on a date not more than

forty-five days after the filing and serving of the petition and

shall inform the representative named in the petition, the
employer, and all other interested parties of the election date
not less than eight days prior to the election except that,
where the Board determines that the proceeding presents
issues of exceptional novelty or complexity, the Board may
direct the election on a date not more than seventy-five days
after the filing and serving of said petition. In computing the
time limits stated in this paragraph the days of the week
during which a majority of the employees involved in the
election are on vacation shall not be included.

“(C) After an election conducted pursuant to subpara-
graph (A) or (B) of this paragraph is completed, the
Board shall, unless under a rule adopted pursuant to sub-
section (b) (1) (C) of section 6, the ballots have been im-
pounded, promptly serve the parties with a tally of the
ballots.

“(D) (i) Any party to an election conducted pursuant
to subparagraph (A) or (B) of this paragraph may, within

five days after such election, object to the election on the




ground that conduct contrary to a rule relating to the elec-
tion declared by the Board pursuant to its authority under
seetion 6 or conduct contrary to a rule of decision declared
by the Board in a proceeding under section 10 did affect the
result of the election. Except for the purpose of issuing and
enforcing rules applicable to campaigning during the forty-
eight hours prior to the holding of an election, the limitatiops
stated in subsection (c) of section 8 on the Board’s authority
to utilize evidence in dctermining that an unfair labor prac-
tice has been committed shall also be applicable in deter-
mining that an clection be set aside.

“(ii) Whenever challenged ballots are sufficient in nom-
ber to affect the outcome of the election, the Board shall

investigate the challenges and serve a report on challenges

upon the parties. Nothing contained herein shall preclude

resolution in a subsequent unit clarification procceding, of
the unresolved eligibility questions raised by such challenges.

“(iii) The Board shall move expeditiously to resolve
any issues raised by the objections or regarding cligibility
and certify the results of the clection. An objection that an
election was conducted under subparagraph (A) instead of
subparagraph (B) shall not be a basis for setting the elec-
tion aside.”.

Ske, 7. Section 9 (d) is amended by inserting immedi-
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ately after the word “therenpon” the following: “after re-
view in accordance with section 706 (2) (A) through (E)
of title 5, United States Code”.

Sec. 8. The first sentence of subsection (10) (b) is
amended to read as follows:

“(b) Whenever—

“(1) it is charged that any person has engaged

in or is engaging in any such unfair labor practice, or
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“(2) it is charged that any person has engaged
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in or is engaging in a willful violation of—

“(A) any final order of the Board entered pur-
suant to subsection (c) of this section and which
is not and has not been the subject of a proceeding
under subsection (e) or (f) of this section, or

“(B) any final order of a court of appeals of
the United States entered in a proceeding under sub-
section (e) or (f) of this section.

prohibiting interference with, restraint, or coercion of

employees in the exercise of the rights guaranteed in sec-

tion 7 or discrimination against employees to encourage

or discourage membership in a labor organization, and
that said violation occurred within three vears of the
entry of the order violated,

the Board, or any agent or agency designated by the Board

for such purposes, is authorized to issne and cause to be




served upon such person a complaint stating the charges.

Such complaint shall contain a notice of hearing before the

Board or member thereof, or before a designated agent or
agency, at a place therein fixed, not less than five days after
the serving of such complaint. No complaint shall be issued
based upon any unfair labor practice or willful violation of
a final order occurring more than six months prior to the
filing of the charge with the Board and the service of a copy
thereof upon the person against whom such charge is made,
unless the person aggrieved thereby was prevented from
filing such charge by reason of service in the Armed Forces,
in which event the six-month period shall be computed from
the day of his discharge.”.
Skc. 9. Section 10 (¢) is amended by—
(1) inserting “ (1) after “(¢)”
(2) striking ont the fifth sentence of paragraph (1)
(as redesignated by this section) and inserting in lieu
thereof the following: “If upon the preponderance of
the testimony taken the Board shall not be of the opinion
that the person named in the complaint has engaged
in or is engaging in any such unfair labor practice,
or has willfully violated or is willfully violating a final
order as specified in subsection (b) of this section, then
the Board shall state its findings of fact and shall issue

an order dismissing the said complaint.”;




(3) by adding in the final sentence of paragraph
(1) after the word “report” the following: “containing
findings of fact (including the basis on which conflicts
in the evidence are resolved) and conclusions of law
and in cases of exceptional novelty or complexity such
further discussion of the facts or law as is necessary";
and

(4) by adding at the end thereof the following new
paragraphs:
“(2) If upon the preponderance of testimony taken
the Board shall be of the opinion that the allegation in the
complaint that a person has willfully violated or is willfully
violating a final order as specified in subsection (b) of this
section has been sustained, then the Board shall state its
findings of fact and shall issue and cause to be served on
such person an order certifying the identity of that person
to the Secretary of Labor. Notwithstauding any other law,
unless the Secretary of Labor determines that because of un-

usual circumstances the national interest requires otherwise,

the Secretary shall certify the identity of such person to the

Comptroller General. The Comptroller General shall dis-
tribute a list to all agencies of the United States contain-
ing the names of persons certified by the Secretary of Lahor
pursuant to this subsection. Notwithstanding any other law,

no contracts shall be awarded to such person during the
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three-year period immediately following the date of the

Secretary’s certification, unless the Secretary, in his discre-
tion and for reasons stated in a written explanation deter-
mines that setting a lesser period of debarment would better
effectuate the purposes of the Act, or unless the agency of the
United States concerned, after notice and opportunity for
hearing to all interested parties, certifies to the Secretary of
Labor that there is no other source for the material or serv-
ices furnished by the person affected by the Board order:
Provided, That debarment orders shall specify affirmative
action to be taken to protect the ‘affected employees’ section
7 rights, and the Board shall recommend removal of the de-
barment or reduction of the debarment period to the Secre-
fary if it is satisfied that the affirmative action requirements
of the order have been effectuated, or if it is satisfied, for
other reasons, that such relief will effectuate the purposes of
the Act: Provided further, That this subparagraph shall
restrict the award of contracts solely to the business entity
legally responsible for the willful violation or to the local,
intermediate, national, or international labor organization
legally responsible for the willful violation.

“(3) (A) In a case in which the Board determines that
an unlawful refusal to bargain prior to the entry into the
first collective-bargaining contract between the employer

and the representative selected or designated by a majority
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of the employees in the bargaining unit has taken place, the
Board may enter an order pursuant to paragraph (1) of
this subsection which includes an award to the employees in

that unit of compensation for the delay in bargaining caused

by the unfair labor practice in an amount equal to the dif-

ference per hour during the period of delay between (i) the
wages and other benefits such employees were receiving at
the time of the unfair labor practice increased by a percent-
age equal to the change in wages and other benefits stated in
the Bureau of Labor Statistics’ average wage and benefits
settlements, quarterly report of major collective-bargaining
settlements, for the quarter in which the delay began and
(ii) the wages and other benefits actually received by sueh
employees during that period. If the Secrefary of Labor
certifies to the Board that the Bureau has, subsequent to the
effective date of the Labor Law Reform Act of 1978, insti-
tuted regular issuance of a statistical compilation of bargain-
ing settlements which the Secretary determines would better
effectuate the purposes of this subsection than the compila-
tion specified herein, the Board shall, in administering this
subsection, use the compilation certified by the Secretary.
“(B) Ina case in which the Board determines that any
person has unlawfully discriminated against employees to

encourage or discourage membership in a labor organization,
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or has unlawfully interfered with, restrained or coerced

employees in the exercise of the rights guaranteed by section

7, during a period (i) in which employees in a bargaining
unit which includes that employee are seeking representation
by a labor organization, (ii) after a labor organization has
first been designated or selected as a representative defined
in subsection (a) of section 9 in such unit until the first
collective-bargaining agreement is entered into between the
employer and the representative, or (i) in which employees
currently represented by an individual or labor organization
which has been certified or is being recognized by their em-
Pl(}ypr or ('l]rrfl][.l_\-’ ('O\'l’f('d IJ_\" an ﬂg]‘f‘(‘.‘lll(.‘ll[ l“!lde plll'ﬂimul
to the first proviso to subsection (a) (3) of section 8 in a
bargaining unit which includes that employee are seeking
to deauthorize or decertify that representative or rescind that
agreement is alleged, the Board may enter an order pursu-
ant to paragraph (1) of this subsection which includes an
award of backpay in an amount equal to one and one-half
the employee’s wage rate at the time of the unfair labor prac-
tice for the time lost by reason of the unfair labor practice
Jess the wages- the employee has earned during that period.”.

Spc. 10. (a) The third sentence of subsection 10 (e) is
amended by inserting immediately before the period at the

end thereof a comma and the following: “nor shall any ob-




jection be considered by the court unless a petition for review
pursuant to subsection (f) of this section has been timely
filed by the party stating the objection”.

(b) The first sentence of subsection 10 (f) is amended
by—

[

(1) inserting “within thirty days’ after “by filing”,
and
(2) inserting before the period at the end thereof
the following: “except that, if a petition for review has
been timely filed, any other party to that Board proceed-
ing, aggrieved by the order, may, within fifteen days of
service on it of said petition, file a further petition for
review”’.

Sec. 11. (a) The first sentence of section 10 (1) is
amended to read as follows: “Whenever it is charged that
any person has engaged in an unfair labor practice within
the meaning of—

“(1) subsection (a) (3) or (b) (2) of section 8

which deprives an employee of employment during a

period (i) in which employees in a bargaining unit

which includes that employee are seeking representation

by a labor organization, (ii) after a labor organization
has first been designated or selected as a representative
defined in subsection {a) of section 9 in such unit until

the first collective-bargaining agreement is entered into




19

between the employer and the representative, or (iii)

in which employees currently represented by an indi-

vidual or labor organization which has been certified

or is being recognized by their employer or currently
covered by an agreement made pursuant fo the first
proviso to subsection (a) (3) of section 8 in a bargain-
ine unit which includes such employees are seeking to
deauthorize or decertify that representative or rescind
that agreement, or

“(2) paragraph (4) (A), (B), or (C) of sec-
tion 8(b), paragraph (7) of section 8(b) or section

8(e),
the preliminary investigation of such charge shall be made
forthwith and given priority over all other cases except cases
of like character in the office where it is filed or to which it
is referred.”.

(b) Section 10 (m) is amended by inserting “under cir-
cumstances not subject to section 10 (1),” after “section 8,”

SEe. 12. Section 19 is amended to read as follows:

“Skc. 19. Any employee who is a member of and ad-
heres to established and traditional tenets or teachings of a
bona fide religion, body or sect which has historically held
conscientious objections to joining or financially supporting
labor organizations shall not he required to join or financially

support any labor organization as a condition of employment;
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except that such employee may be required in a contract
between such employees’ employer and a labor organization
in lieu of periodic dues and initiation fees, to pay sums equal
to such dues and initiation fees to a fund maintained by the
employer for the sole purpose of paying individuals for their
services as neutral arbitrators under the contract or to a
nonreligious charitable fund exempt from taxation under sec-
tion 501 (¢) (3) of the Internal Revenue Code, chosen by
such employee from a list of at least three such funds, desig-
nated in such contract or if the contract fails to designate such
funds, then to any such fund chosen by the employee.”.

Sgc. 13. Section 301 of the Labor Management Rela-
tions Act of 1947 is amended by adding at the end thereof

the following new subsection:

“(f) (1) Where there is in effect a collective-bargaining

contract between an employer and a labor organization
which is the representative of employees under section 9 (a)
of this Act, the courts of the United States shall, notwith-
standing the limitations stated in the Act entitled “An Act
to amend the Judicial Code and to define and limit the
jurisdiction of courts sitting in equity, and for other pur-
poses”, approved March 23, 1932 (29 U.S.C. 101-115),
but subject to the limitations stated herein, have the author-
ity in a civil action brought by that employer to restrain

(A) a concerted refusal in breach of that contract to cross
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a picket line not maintained by a labor organization in con-
nection with a labor dispute; or (B) a concerted refusal
to work in a breach of that contract (and concerted activity
in furtherance thereof) that is neither initiated, authorized,
nor ratified by the labor organization, where a refusal to
cross a picket line maintained by a labor organization in
connection with a labor dispute is not involved.

“(2) (A) In an action under paragraph (1) of this sub-
section no restraining order may issue unless the employer
has, in addition to the other requirements for obtaining relief,
proved at a hearing held after the labor organizations con-
cerned have been given notice and an opportunity to oppose
the granting of relief, that the concerted activity specified
above has occurred or is occurring.

“(B) In an action under paragraph (1) (A) of this
subseetion, if the picket line is maintained by a labor organi-
zation in connection with a labor dispute, no restraining
order shall be granted pursnant to this subsection.

“(C) In an action under paragraph (1) (B) of this

subsection, if the labor organization does not oppose the

granting of relief under this subsection on the ground that the

concerted activity in question has been initiated, authorized,
or ratified, it shall be conclusively established for the action
in question and related actions that the activity was not so

initiated, anthorized, or ratified. If the lahor organization has
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initiated, or authorizes or ratifies the concerted activity, no

restraining order shall be granted pursuant to this

subsection.”.
Skc. 14. Except as otherwise specifically provided in
this Act, the amendments made by this Act shall take effect

sixty days after the date of enactment of this Act.
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The CuamrMAN. We welcome Senator Lugar as our first witness,
and invite my colleague, Senator Hatch, to make any statement.

Senator Harcu. Thank you, Mr. Chairman.

I have no doubt that our chairman is sincere in his effort to accom-
modate Senators with regard to this particular matter of labor law
reform.

But these hearings are really unnecessary, as demonstrated by the
lack of Senators’ response because first, the issue has already con-
sumed 19-plus days of floor debate. 1 might mention that during that
debate 23 Senators made speeches in opposition to this bill, and only
12 made speeches in favor of the bill.

There were extensive insertions in the record, according to the tally—
actually there are more than this, but up to a certain time in the
bill a total of 136,864 lines in the Congressional Record have been
consumed by the debate on the labor reform bill, and figuring 240
lines per page in the Congressional Record, this works out to about
570 pages in the Record.

The opponents of the bill account for 105,157 lines, and the propo-
nents account for 31,737 lines.

Counting only speeches on the bill, as I said, 23 Senators have ex-
pressed opposition and only 12 have expressed support.

I might also add I would ask unanimous consent at this time that
all of the floor debate and all of the amendments filed to H.R. 8410
and the Byrd substitute be included within our hearing record for
these particular hearings.

[ n:'«-lk unanimous consent that that be so.

The Crarrmax. Would you repeat that request?

Senator Harcn. I ask unanimous consent that all of the floor debate
and all of the amendments filed to H.R. 8410 and the Byrd substitute
be included within our hearing record.

The Cramrvay. I wonder if you would reserve that, and we will
talk about that? The expense of that is monumental. Let us talk
about that.

Senator Haren. I will be glad to discuss it.

The CrarrMAN. I know exactly to the dollar where we are In our
budget, and my anxiety increases each day.

Certainly this record of the debate is available to everybody in its
present form.

Senator Hartcm. If hearings are desired, I think this committee
should open them up to the public and the administration, it seems
to me, to obtain views on such questions as, No. 1, the inflationary
impact of this bill. T think we should eall upon the chief administra-
tion fighter against inflation, Mr. Strauss; Pierre Renfret, who has not
yet testified before this committee, yet who did the only valid economic
impact analysis on this matter; and I would like people like Arthur
Burns, Mr. Bosworth, Mr. Myers, who, in a recent testimony before
the Joint Economic Committee, indicated that aspects of this bill are
inflationary.

No. 2, I would recommend that we have testimony regarding the
impact on small business, including the Byrd amendment in regard
thereto.

And, No. 3, the direct cost to the taxpayers.

I think on that matter we should bring in Board Chairman Fanning
and General Counsel Irving at the National Labor Relations Board,
and I think we should have witnesses from the Small Business Admin-
istration to comment on their report, which played such a crucial
role in the floor debate.
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And then, lastly, I think we should have other open questions on
the Byrd substitute which seem in doubt.

Furthermore, it seems to me that in light of the President’s pollster’s
conclusions, that is Mr. Caddell’s Cambridge Research Associates,
that the largest single reform desired by most of the respondents was
a reduction of labor union power, which information came to us during
the course of our floor debate. Public hearings might be essential in de-
termining how this bill should be restructured and reworked to re-
flect the public’s interest.

The present bill, H.R. 8410 and the Byrd substitute do not, in my
judgment, meet these issues.

So I think if we are going to have hearings, we know basically the
feelings of the Senators who have expressed themselves on the floor
and if there are others who do desire to, I would certainly want to
listen to their expressions.

But I would suggest if we want to have sincere and dedicated hear-
ings to resolve this dilemma and difficulty, then at the very least we
should have hearings involving those people and organizations who I
have just mentioned.

The Crarrman. Mr. Renfret was invited and he declined.

Here is the way I look at it

Senator Harcu. Would you yield?

The Cuamrman. We were over there for all that time. We were in a
situation where, if anybody had any ideas to improve the bill that is
being debated, the amendment process was available for that purpose.
It was not used for that purpose, however.

We could not get a vote on anything. That is why it was welcomed,
as far as I was concerned, when the agreement came to recommit the

bill to the committee, to get us into a forum where we can be able to
make some specific decisions. Here we can specifically address the
issues before us.
Now, we would be haﬂ')_\r to hear from Senator Lugar
C

Senator Harcn. Would the Senator yield?

The CuARMAN [continuing]. Who did play a significant role in the
debate in the Senate. And now we feel we can be even better served
by his attention to the bill during this hearing, and his ideas on how
the objectives can in his judgment be better formed through legislation.

Senator Chafee, did you have anything?

Senator Hatcu. Would the Senator yield for one comment on that?

Dr. Renfret did not appear because he was not through with his
economic impact analysis at the time. That was the only reason. I
would suggest that it would be very beneficial to have some of these
to[I) administration officials testify so we can ask them.

f this bill is in fact as inflationary as Dr. Renfret says, or any-
where near as inflationary, there is no redeeming reason to have this
bill come back on the floor.

That is only one reason.

Plus the otger witnesses I have talked about. I think it is important
to note that one of the first things, it seems to me, that has to be
resolved happens to surround those comments made by representa-
tives of labor during the debates on this matter, during the presena-
torial debates on this matter, where they have indicated that, sure,
they will take amendments, but when we get to conference, it is going
to be whatever the House wants—or whatever the labor movement
wants.
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We have had some indication that there may be some way of
circumventing that, but I have not seen any real strong approach to
circumventing it, other than the majority leader standing and saying
he would use his best efforts to see that whatever is passed by the
Senate will be the bill, but I do not see how in the world the Senate
can impose its will on the House of Representatives.

If we go back to the House Labor Committee, which is, as you have
characterized this committee, overwhelmingly in favor of this bill
in its present form, we are going to have a very difficult time really
ever resolving this problem.

The CrAIRMAN. Senator Lugar.

STATEMENT OF HON. RICHARD G. LUGAR, A U.S. SENATOR FROM
THE STATE OF INDIANA

Senator Lucar. Mr. Chairman, I appreciate the information for
all Senators to approach this committee with suggestions for refining,
deleting, adding provisions to S. 2467, the labor law reform bill which
has been recommitted to this committee.

[ have accepted your invitation, and prepared my testimony person-
ally, and have given a careful study of the long debate we have
conducted on S. 2467 to date.

My role as one organizer of the opposition to S. 2467 was visible
and my reasons for that opposition were elaborated throughout
8,515 lines of Congressional Record debate.

I will not reiterate the specific defects which I find in the legislation.
Or will I presume to speak for all other Senators who resisted cloture
through an unprecedented six-petition attempts. The great resilience
of our debating effort lay in its remarkable breadth, encompassing
19 Senators who committed themselves to fixed “teams” and regular
floor participation, as well as several more Senators whose involve-
ment was equally active if more occasional.

This same breadth of support precludes any one Senator from
assuming the posture of the single spokesperson, and I do not attempt
to do so today. I have reviewed the principal themes of my remarks
with several of my colleagues, and 1 believe that my views are in
general harmony with the thoughts of most anticloture Senators,
and with several Senators who voted for cloture. The degree of con-
sensus, like the degree of merit accompanying these remarks, is a
matter for the committee to judge.

I chose to take an active role in the extended debate against S. 2467
because I believed that, as it emerged from this committee, the legis-
Jatation was unfairly addressed to only a narrow area of labor law,
and the concerns of only one sector of the American economy, namely,
national labor organizations. The problems of the general public,
of individual workers, and of small business managements were given
minimal consideration. Such a bill was characterized accurately as
special interest legislation of the most brazen sort, and it enjoyed
limited support in the country.

To argue that S. 2467 is unbalanced and unfairly limited to the
special interests of national labor organizations is not to suggest that
those interests should never be addressed in any bill at any time.
Many genuine abuses have been indentified and many legitimate
arguments can be made for specific provisions of the S. 2467 proposal.
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The opponents to S. 2467 strongly asserted that to deal solely with
the complaints of labor unions and to disregard the problems of
small business, individual workers, and a general public which is
increasingly exposed to hazard by public and private strikes and job
actions would not suffice.

I am certain that a large Senate majority, including, as far as I know,
each anticloture Senator, is willing to enter a constructive dialog
leading to labor law reform legislation, provided that both dialog
and legislation approach the subject in a fair and comprehensive
fashion. Thorough review of the problems of all actors in today’s labor
law controversies could lead to a far-reaching reform of existing
statutes which might include portions of S. 2467 and enjoy consensus
support on the Senate floor. I encourage the committee to embark on
such a comprehensive inquiry.

The fundamental decisions facing the committee include, in addition
to the scope of its next inquiry, the timing of its activities. There are
self-evident and compelling reasons why the committee® should look
toward a timetable beyond calendar year 1978. Evidence abounds
that the patience of the Senate is clearly exhausted with this issue,
for this session. The time available for deliberation on so many im-
portant matters has been compressed to a point in which each legisla-
tive day is literally precious. At least three Senators who voted for
cloture on all six ballots have already visited privately with the majority
leader and expressed their intentions to vote against cloture should
the bill be returned to the floor during this session. We believe that
others may do so. The sense of the unanimous consent agreement
under which the bill was recommitted clearly was to eliminate language
requiring the bill’s return. And given the comprehensive character
which the legislation would have to assume in order to assure broad
Senate support, far more time will be required to shape and debate such
legislation than remains this year.

In view of these unambiguous signals, T propose that the committee
resolve to defer the reporting of another labor law bill for the balance
of this session, and to embark on a review of the entire labor-manage-
ment landscape in quest of a bill addressing the problems of employees,
small businesses, and innocent bystanders to labor disputes, a quest
and a bill on which we can all cooperate.

A solid majority of Senators earnestly hope that the committee will
adopt this course. But if the members of this committee feel absolutely
impelled to press on, then I am prepared to suggest minimum changes
which would be necessary before I, as one opponent of S. 2467, would
be willing to agree to limited debate by cloture or consent agreement.

The equal access provision, in any form, is unacceptable. Inasmuch
as its deletion has been proposed by many Senators, including some
who have favored cloture, this proposal takes on almost the character
of a unanimous consent request.

The make whole and debarment punitive provisions, as presently
structured, are far too intimidating for small businesses to contemplate,
especially when wielded directly by what is perceived as an unfriendly
NLRB. In some form, the penalties might be acceptable in the hands
of the courts, pursuant to their contempt powers, and on a basis of
individual case justice. Assurance that the penalties will be impartially
and nonarbitrarily administered is essential.
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Excess baggage altering sound principles of existing law should be
jettisoned from S. 2467. The proposal for Board expansion, an exercise
in bureaucratic turf building, is one item which should be cast over-
board. The traditional prohibition against organizing of guards by non-
guard unions should be maintained.

The provisions of S. 2467 requiring expedited election schedules
should be modified to require that the i\'L]&B first resolve all preelec-
tion unit and eligibility issues. I would not object to elections within
50 to 80 days foﬁnwing the filing of a petition, but a final result will
clearly be forthcoming in a prompt manner only if unit and eligibility
matters are settled before an election as opposed to extensive legal
activity after a ballot.

Reforms which should be considered include, but are not limited to:
One, a secret ballot election provision which would make a union
victory in a secret-ballot election a condition precedent to the imposi-
tion of a bargaining obligation on any employer; two, a provision
which would make it an unfair labor practice for any person to insti-
gate, engage in, support or condone violence or mass picketing at any
employer’s premises; three, a provision that would make it an unfair
labor practice for a labor organization to maintain, continue, or resume
a strike in any unit following an employee referendum in which a
majority of the employees voted against striking.

The problems of innocent citizens who are victimized by strikes to
which they are not parties must be examined sensitively by the
Congress. During the recent strike in the coal industry, the President
characterized the Taft-Hartley Act as inadequate. In other forums,
I have suggested substantial amendments to Taft-Hartley which
would strengthen the President’s hand in attempting to protect the
health and safety of all Americans during crippling emergencies which
national strikes may produce.

I would be prepared to work with the committee to effect such
changes in existing law. Clearly this is the type of reform which the
public has in mind when it thinks about our labor laws.

Furthermore, the majority leader of the Senate and the distinguished
chairman of this committee will need to formulate ironclad assurances
that constructive changes in S. 2467 will remain in any final bill
adopted by both Houses, with or without conference. To pass & bill
without such assurance would be an exercise in futility.

Inquiry into these topics obviously is a tall order, perhaps too tall
for the remainder of this session. Should the committee disregard
the advice which so many Senators are offering and plunge ahead with
S. 2467 or only a cosmetically different version of it, I am convinced
that the Senate will reject such attempts. Many Senators are well
prepared to effect that rejection.

If on the other hand, the committee decides to widen the scope of its
inquiry and lengthen the time-frame to accommodate a review of the
rigchts of workers and the rights of the public, as well as the rights of
union organizers, I predict tht the Human Resources Committee will
enjoy the active and constructive cooperation of those who opposed
the efforts to pass S. 2467 during the last 5 weeks.

The CuairMaN. Thank you very much, Senator Lugar. Let me
understand your conclusion here.
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You have dealt with the bill, addressing its provisions on access, the
makeup of the Board, the guards provisions, the debarment and make-
whole remedies, and election time period. Then you go into other areas
that are not related to this National Labor Relations Act.

In your last paragraph, second to last paragraph, you say: “Should
the committee disregard the advice which so many Senators are
offering” and so on. You know what the advice is? They said they
do not want any more extended debate. They do not want any more
filibuster.

I have not talked to any that would not want to have an opportunity
to deal with the substance of the bill, listen, debate, discuss amend-
ments and vote.

What they do want—and I think we should all agree now—is
that we should not have another debate without coming to a decision.
That is what we had for better than a month, debate without decision.
So we can agree there.

I think that is what the Members are talking about. The Members
I talked to, even those who just do not want to go through cloture
petitions again, would like to get us in with this bill, would like to
consider its provisions and have amendments to it discussed and
voted, and that would be that.

Let us deal with those suggestions you make relating to things
that are in this bill, and see if we can further refine your thinking,
which is valued thought around here. Your interest has been demon-
strated in the subject matter.

On the equal access provision, the first thing you mention, you, as

a conclusion, would })mvido no opportunity for union election activity

on the premises of the employer, notwithstanding anything the
employer has done to make his message clear to his employees on his
property at the time that he selects; is that right?

Senator Lucar. Just simply stated, I think the entire provision
ought to be eliminated from the bill so that your conclusion is correct.
I think there are serious problems, even going to constitutional
problems; but as I say, this has been argued extensively already on the
floor, and it can be argued here.

I am inclined to believe that that particular objection has such a
yervasive influence, equal access provision ought to be eliminated
}rom the bill.

The Crarrman. What was your conclusion?

Senator Lugar. Just simply we should not address that provision.

The CuAatrMAN. Although you personally and i!ldi\'i(ilmhy might
not share what you sense is a consensus out there. In the debate,
Senator Lugar, you said, “One could agree totally that in the best of
all worlds, equal access ought to be available and equal opportunity
to present arguments. In the real world of industrial life trying to
achieve this takes some doing.”

Senator Lugar. Yes; I think I furthermore said, either on the
occasion of that speech or others, that 1 think it is unattainable
in a constitutional fashion. I think simply as a practical matter it
cannot be legislated; so it takes some doing. I would amplify simply
to say that 1 think that really is beyond our doing in the course of
this legislative effort.
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The Crairmay. We have done it in another context. I think it has
worked out very well, our equal access. When an employer opens his
property and makes his employees available to those of us who are
running for public office, there is now established the requirement
that he give equal time to the opposition. This concept is sort of en-
grained m our election procedures, the fairness of equal opportunity to
go to the nontraditional place for campaigning.

Here we have a place, the work place, which is not traditional for
the campaigning by the union, but traditional for the employer.

Senator Lucar. I appreciate that an attempt has been made in this
regard, and I think it has inexact application. My campaigning ac-
tivities have not been as extensive as those of the chairman, but I can
recall that, to say the least, very unequal treatment from plant to
plant or premise to premise, quite withstanding attempts may be to
provide that.

I would simply say the public access for election campaigning not-
withstanding, the thing we are discussing here is a little different.
The employer has at least a private property right. That is simply
not the situation, it seems to me, that makes quite analogous to the
political campaign effort and employers talking about use of property
and property rights, limits of his free speech, and I appreciate it 1s
interesting debate; but I am just saying that in my judgment, it is
not one that falls in an analogous pattern with the election situation
and not one that is going to be remedied T think without amendment
to the constitution.

[ think there are some constitutional problems with equal access
and therefore ought to be deleted from this bill.

Senator Rigane. Mr. Chairman, would you yield?

The CrAIRMAN. Surely.

Senator Riecre. Do you make a distinction between a company that
is solely owned by its operator versus a corporation which, in effect, is
publicly held?

Senator Luaar. I think there are many distinctions. During the
course of the debate, very frequently talked about the perceptions
that come of this law, and equal access provisions on the basis of size
and scope. Once again, legislatively I am not certain how those dis-
tinctions are made constitutionally different.

Senator RiecLe. You do see a difference? Would you be willing to
have a different rule for businesses owned by one individual versus
corporations—

Senator Lucar. No; I think my position 1s that the equal-access
provision is simply not going to work out at all. In terms of conversa-
tion about perception of small businessmen and large businessmen as
they look at it, I think this is an interesting speculation.

[ think there are substantial differences which we would be frank to
discuss during the debate.

Senator RiecLe. Mr. Chairman, I appreciate your yielding.

As 1 go through your testimony, Senator Lugar, I see several refer-
ences to small business, How do you define small business? What is
small business? What is your definition?

Senator Luaar. I would be prepared to work with the committee
on such definition, at least for purposes of any kind of law. T would
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say the rough rule of thumb is a business with 100 employees or less
in America 1s small. T suspect an argument can be made for 200; but
somewhere in that range. I think we are talking about a business
that is pretty small.

Senator RieeLe. Thank you, Mr. Chairman.

Senator CHAFEE. Could T ask one question, if I might?

The CHATRMAN Sure.

Senator CHAFEB. If seems to me, as I followed the debate, Mr.
Chairman, that the rationale for the bill was to eliminate procedural
difficulties and roadblocks that were imposed in union elections and
union organization, and that the equal access had nothing to do with
procedural roadblocks and procedural problems.

It was entirely a new form of activity that was not encompassed
anywhere else within the objectives of the bill.

It seemed to me that that was one of the principal reasons that the
objections to equal access existed, that it had nothing to do with what
was portrayed as the rationale for the bill, the so-called .J. P. Stevens
roadblock.

Another problem with equal access that I heard raised frequently,
and I wonder if the witness would perhaps comment on it, is that
equal access is not an equal presentation, because the management
is severely limited in what they can say to the workers, any promise,
any threats, any coercion, any bonus, anything like that is an unfair
labor practice, whereas no such restrictions are imposed on the other
side that makes presentations and equal access argument.

Now, those seem to me to be some of the principal objections as I
heard them from those who came to see me.

Would you care to comment on those, Senator Lugar?

Senator Luear. The Senator from Rhode Island stated a number
of objections very well. I do not have further comment on that
presentation. I concur that a number of people are concerned for that
reason, and, as you well pointed out in phrasing earlier remarks,
this seems to be a new extension of labor law and hardly a trifling
change in the procedural situation.

Senator CHAFEE. Another point, if T might.

As you recall, Mr. Chairman, so well, there are two aspects of the
equal access. One was so-called captive audience, which might, setting
aside these arguments that have been made, there is some rationale
for, in trying to get an equal story across to the employees, but where
it really got difficult and I find raised very legitimate concern was not
the captive audience, but the boss going out in the shop and wandering
m'mmtll for 17 and a half minutes on Tuesday, and then the union
organizer having access into the shop in nonwork spaces, whatever
that was, and you recall the discussion we had in the committee and
what great difficulties we had in trying to figure out what was time
and where he could go, where he could stand, whether the boss really
had talked union activities, had he answered questions, had he raised
the subject.

That seemed to raise difficult things.

Even if you get into equal access, you get into captive audience
versus wandering-around type of problem.

Senator RiecrLe. Would the Senator yield?

Senator CHAFEE. Yes.
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Senator RiecLe. I think he is correct in saying that a good deal of
thought and discussion was given to that, and the committee record
will show that. I think, by the way, that this is something we ought
to do with all matters of law. The problem we have had mn the past
with too many Federal laws has been insufficient care in those de-
seriptions. That was not the case here.

You will recall, for example, that in defining what constituted
nonwork areas, we were very precise. The decision in the committee
was to make it very clear that the equal access provision was not de-
signed to provide union organizers with any means to disrupt the work
process or the production process.

It was not to involve equal access into those areas. It was restricted
to specific areas like the washroom, the cafeteria, lunchroom, or the
break area, and parking lots.

Those were the areas I recall we specifically enumerated. The
craftsmanship that went into defining and making very clear the areas
that were to be allowed, and those that were not to be allowed, was
cdone far more thoroughly here than in most legislation I have seen.

[ do not think there was a problem with ambiguity when the bill
left here.

I think it was quite specific while one may argue that it was not done
the way one would have liked—which I think is a reasonable argu-
ment—it was not up in the air or fuzzy, but clear, well debated, well
defined, and I think reasonable.

People can disagree with that. But I think it is important to know
that this was not something that was done in incomplete fashion,
but rather with extreme care and thoroughness.

Senator CHAFEE. | agree it was done with some considerable dis-
cussion, but 1 think when we all left here we were a little uncertain
as to just how it would apply. As you recall, there was considerable
discussion on the whole subject.

[ agree with the witness that of all the points in this bill that was
caught in the claw of not only those who voted against cloture, but
many who voted for cloture, is this equal access which was the greatest
stumbling block of all.

Senator Haten. 1 would say the Senator is partly correct. There
were three major provisions which really caused tremendous dis-
concertion.

No. 1 was the so-called quick election provision.

No. 2 was equal access.

No. 3, which causes the most concern among small business com-
munities and really among, 1 think, wage and price councils is the
make-whole provision.

[ think the Senator here has done an excellent job of stating that,
sure, we could work out a bill that would be acceptable, but these and
other provisions have got to be taken care of, and, frankly, equal
access, make-whole, quick elections have been totally unacceptable.

The CHAIRMAN. In the time we have now, is there any part of the
area, in the vicinity of the workplace, that the Senator from Indiana
feels would present a fair opportunity for the other side to try to make
its case? I do not know if your experience has been as mine, but 1
found, going to a plant where you were going in to make your election
effort, that the parking lot often was a readily available place to reach
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employees in a concentrated way. During our debate, this was sug-
gested informally more than formally, but the opportunity for the
organizing campaign to go to the parking lot seems reasonable; that
is where the employees are. They have to go get their cars.

Does that have, or ring any response of being a fair opportunity for
the part of the campaign, the organizer’s campaign?

Senator LuGar. Mr. Chairman, I have tried to run through in my
own mind what you are proposing. In other words, the entirety of what
is an equal access idea might be reduced to visits by organizers to the
parking lot. T suspect that is worth discussing, but I am inclined to
find that the general problem of the constitutional provisions on equal
access are probably going to provide problems even in a pragmatic
way if we agree that people could enter the parking lot. T would be
willing to explore that.

I am certain the committee and the counsel will. But T think there is
some substantial——

The CuAtrMAN. If it were not found to have a constitutional
impediment, does this strike you as having a degree of fairness that
would have any appeal to you?

Senator LucAr. I am a fair man. I am willing to try to think prag-
matically through a number of things. I would say off the top of my
head, I would need to take a look at what the implications are, how
many people, what time, what sort of intimidating presence the people
might be involved in. It is conceivable, but I think we need to take a
look at that.

The Cuarrman. I think we, in the substitute offered by Senator
Byrd, if you recall, proposed a limitation on the number of organizers
that could come in, in response to the employer’s actions that trigger
access. The access provision, as written in the substitute, had this
approach, a limitation or the number, with a required notice of time
of arrival.

Senator Lucar. As I recall, one of the vital objections to the Byrd
yroposal was this whole trigger mechanism idea, quite apart from the
ocations and the numbers and so forth. In other words, what we are
talking about, the parking lot, that is one aspect of it. But as I recall,
the Byrd substitute made it possible through simply sending in a
notice that an organization attempt of some sort was underway for
this starting in motion conceivably a reaction by an employer, and
as he reacted, then all of the equal access starts.

I think that was a much more severe limitation in my own mind
of the thing, quite apart from the parking lot, as to whether people
meet there, as to how all of this gets underway, and miscalculations
on the part of the party.

So if we were going back to the Byrd substitute, I think we would
have to take each of the elements sort of one by one and see how they
are interrelated, quite apart from location, the question of timing, and
triggering.

The Crarrman. There was no provision for a requirement of a per-
centage showing of interest in organizing, and we discussed it in our
report. We did not have it in the substitute, a 10-percent showing of
interest. This would be much more precise in establishing the beginning
of the period for trigzering any kind of access.
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Senator Luear. There would need to be somewhat more precision. I
would think a fishing expedition might occur otherwise, which is the
first action, someone sent a letter without there being 10 percent

Senator Harcu. I might also add there was an extremely extensive
discussion on the fact that a petition—they had filed their petition in
order to trigger equal access, and that was basically totally clearly
unacceptable at that time. So we discussed the whole ramification, but
the committee would not accept that, the committee would not accept
10 percent at that particular time.

The argument was showing of interest should be a petition if that
were so. Also, Mr. Chairman, if I might just interrupt you another
second, I think Senator Riegle brought up an important point, that is
under present law the Supreme Court said there are certain very ex-
treme situations where equal access can be triggered under present
law without changing the law. In other words, where there is an
injustice.

But Senator Chafee, I think, brought up some very good points that
they can do just about anything they want to, except on the premises.
They can make almost any statement they want to, without fear of
unfair labor practice, even though they know they are untrue. They
have a right within 10 days of the election to call on every employee
in their home, neither of which the employer can do. I think you have
made a very good case here.

The CrarMaN. Senator Schweiker.

Senator Scaweiker. Thank you, Mr. Chairman.

Senator Lugar, sorry I had a judge hearing that was postponed so 1
was a little bit late. But I did read your statement.

[ am interested in your proposal on the make whole provision. I
wonder if you could just elaborate a little bit on that?

Senator Luagar. My thought there is not developed. Let me develop
it a little further.

It seems to me to make whole and debarment 1 lumped together,
they are substantially different ideas. But I think, as opposed to being
activated by formula or by index, that individual justice ought to be
sourht and sought through the courts.

[t seems to me that through injunctive relief in courts, through
timely action in the judicial system, as opposed to NLRB, that severe
injustice could be alleviated, and that that is the proper way to
approach that.

As I recall, one of the problems of make whole as we got into debate
on the floor is that it involved an unusual index of the conditions in-
volving businesses of 5,000 employees, and this was modified in the
Byrd substitute, because objection was recognized, to try to think of
another type of index that would seem to be more logical.

I would think we would want to get away from indexes altogether,
and I think we would want to get back into court activity.

Senator ScHWEIKER. Do I understand what you are saying, that the
make whole concept, if it was administered by the courts along the
lines you are pointing, might be acceptable?

Senator Luear. Yes. I think there are injustices that need to be
met. It seems to me that the procedure I am offering here is a dif-
ferent one than the one that was offered in the original bill or the
E}Tl_l substitute, that the abuses are there, on occasion, and need to

e met.
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There has to be some rational way of doing that. I am suggesting
the judicial system is going to be perceived by most business people
as a better method than the NLRB which is sometimes perceived in
adverse terms.

Senator Scaweiker. Thank you, Mr. Chairman.

The CratrMaN. All right.

So we can know the areas in which you think the enforcement should
take the injunctive route

Do you suggest an application of that method, the injunction, to
this remedy situation where we now have the make whole, which
is dollars and cents remedy? I take it that you would suggest that
rather than go after a finding of an unfair labor practice, a failure to
bargain, that the Board go to court for an injunction, enjoining the
employer to cease and desist and to get to bargaining?

Senator Lucar. Yes. I think that is a rough approximation of the
route I would follow. It seems to me this is likely to lead to an in-
dividual justice situation on the merits of that particular case to a
greater extent than what I think is likely to be a difficult problem for
the committee, using an index, regardless of how constituted.

The CuairMaN. To arrive at ultimate fairness in the make whole
remedy and its application of like settlements for the given situation
would be very time consuming, not difficult, but time consuming.
Many people thought the index should be based on employers of the
same size, same region and settlements of like companies, and that
these factors should be applied to the offending company

Senator Luear. I appreciate that. I think motivation of the com-
mittee was probably \\'ch intended to try to find some exact arithmetic
justice. I do not think that can be found.

Once again, I think the indexes, although they are of use in this
respect, probably lack some precision.

Senator ScuwEIKER. You are saying the court as opposed to NLRB
should have this remedy, and they should, on a case-by-case basis,
use these factors but not index factors?

Senator Luear. That is correct.

Senator Haten. He is saying in & contempt proceeding. It has to be
a situation where there really has been a flagrant, willful violation.
That is the way I read your statement here this morning. You say in
some form penalties might be acceptable in the hands of the courts
pursuant to their contempt powers, and on a basis of individual case
justice, which I applaud. I think if we have to have that type of rem-
edy, it ought to be based on justice, not upon the needs of any par-
ticular special interest group. And certainly not bagged up by the
Bureau of Labor Statistics standards.

The Cuarryan. The procedure here would be that the General
Counsel would present a charge of unfairness, failure to bargain,
and the Board would come to its decision if it found failure to bar-
gain, an unfair labor practice, it would go to the court and get an
injunction, ordering the employer to cease and desist, and get to the
bargaining table. And this would be the fastest route to the bargain-
ing table for the employer who was avoiding the law and not
bargaining.

Senator Hatcu. That is not what he is saying. He is saying that
can occur——




The Crarrman. Wait a minute. Maybe we had better ask Senator
Lugar what the procedure is that you have been suggesting.

Senator Lucar. I have not presented obviously in this paper a
detailed procedure. I would be happy to research sort of step by step
if the committee wants to pursue this, What I said as a general point
is that I think we ought to have individual cases as opposed to the
use of an index for a blanket remedy; that the court procedures that
allow I would think for a proper hearing in a proper forum other than
NLRB is of the essence as a perception of fairness on the part of the
employer involved; and the procedural steps in the midst of this,
well, T would need the guidance of the committee to go through this,
but I think the essential elements of what I am saying are clear, how-
ever, in terms of the forum and the individual case and search for
justice, and the use of the contempt citations of the courts that are
enforcement weapons.

The Cuatrman. Thank you, Senator Lugar.

Now, if we could go to one of the other specifics you mentioned in
your statement, the election, the time period that must precede the
election itsell.

You did address yoursell to the specific times, as I recall, two or
three times, in the debate.

We had thought, quite frankly, that the emotional response to
having set a time for the election in the bill, that we took to the floor
was because it lent itself to an easy description as a quickie election.
We were told in the debate, of course, that the median time for
running these elections currently is about 45 days.

What we tried to do to accommodate the desire for a reasonable
time period for an employer to prepare a campaign was to put in a
35-day notice of organizing and provide that no election will be held
before that 35 days had run. And then we got into that confusing
period, and Senator Hatch, who has an alert and creative mind, went
from “quickie” to “instant” election. We realized we had a new
problem, same problem, new word, from “quickie” to “instant.”

Now, the objective is not to spring anything on anybody at any
time, but, when a sufficient showing of interest in an election is there,
to have the election and know the time within which the election
will be held.

“So we are struggling to obtain that objective in a way that will not
give the appearance again of unfairness or springing anything on un-
suspecting audiences.

Senator LuGar. I appreciate that. I think that is a question that
ought to be pursued because it seems to me at least the gist of what I
am saying in my statement today is that the most important aspects
are to make certain that the unit and eligibility matters are deter-
mined before the election is held.

It seems to me the preoccupation of debate and the emotional
triggers on both sides may have been created by the thought that
somehow or other the delays that are now involved in most cases can
be done away with simply by arbitrarily setting time, whether it be
21 days, 35, 45, 75.

I think what I am suggesting is that far more likely the delay, even
if the schedule was expedited, will come in the litigation or at least
legal procedures that follow after the fact of the unit participation.
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The great fear that I have and I expressed during debate is that the
oroblem for the very small business in this situation is perhaps the
ack of that legal expertise that is available to others or an exorbitant
cost, really, in obtaining this; so there is some degree of justice and a
[)ercnlption then on the part of the small businessman that these
expedited schedules are very likely to ground him or her into a very
rapid situation without any relief.

Now, I think this is a problem the committee could wrestle with
successfully, but without being preoccupied with the specific idea of
days, and with very careful thoughtfulness around the points Senator
Hatch raised about the notices, the petitions, the timing of these
things, so that unintended results do not occur.

That might make the elections even swifter than anticipated.

The Cuairman. You did have some amendments, Senator Lugar,
that dealt with specific time periods.

Senator Lugar. 1 am sure in the course of debate that I presented
a number of amendments that dealt in that area and in others. I do
not recall, nor did I bring with me today, Mr. Chairman, any of the
amendments that I introduced; but clearly that is an area that I
addressed, and so did Senator Hatch, and others, during debate.

The Cuarrman. Well, there were two that dealt specifically with
time periods. One provides that elections will be scheduled by the Board
no later than 45 days after filing of petition and will be held within
60-75 days after petition.

The other provides that the election will be scheduled no later than
30 days after filing of the petition, and that the election be held be-
tween 45 and 60 days alter filing of the petition.

From all experience, that seems to be clearly within practical time
limits.

Senator Luaar. I would agree that those are practical time limits.
And today, suggesting 50 to 80 days, I do not mean to confuse the
issue further.

What I am simply saying is, eligibility and unit requirement needs
to be expedited first before we get into elections—I do not think that
it is useful to get into an expedited election schedule and thus trigeer
all of the emotions that are involved with the perception that justice
may be denied the employer who does not have legal resources, really,
to make certain that his day comes.

The Cuamrmax. That is another issue. There apparently is the
feeling that some employers are not equipped to deal with the situa-
tion. That is dealt with, of course, through another amendment, which
we have offered.

Senator Luear. I appreciate that.

I was not comforted necessarily by that amendment in its adequaey,
as I looked at it through the eyes of small employers.

The Cuammyvan. We thought that would be the one that would make
it clear to you that we had a good bill. It did not work that way. The
ombudsman idea did not appeal to you?

Senator Luear. I do not think it is going to be adequate for ordinary
small businessmen.

The Cuarrman. What would be? If he really feels that he is shut
out of professional help, how would you handle that?
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Senator Luear. Without any doubt it is an aid. I do not want to
draw some overly dramatic situation because each one can think of
any number of cases; but the difference in psychology, it seems to me,
between the small businessman and the large businessman, boils down
to the fact that the small businessman may have mortgaged his house,
his furniture, and everything else to get a bicycle shop going in the
sarage; and he has got his whole neck out on the line.

Now, at this point, an ombudsman may not be adequate for him,
and he better probably go to the very best legal counsel that he can
find, that the remainder of his money can buy, because if he loses
his business, he loses everything.

The large-business employee probably does not suffer that. He may
have reservations from day to day and feel a sense of unhappiness that
he did not prevail, but his life is not ruined; he is not facing creditors
in bankruptey court.

The Cuammman. Well, from the deseription of this particular busi-
ness, I would guess that it clearly would not be covered anyway, based
on the description you just gave.

Senator Luagar. I think often it would be, even after the codifica-
tion of the previous NLRB stipulations and all, I find a good number
of small businesses that do unfortunately meet the criteria of being
covered by NLRB; and as the committee suggested during the course
of the debate, I think, though, and I have not suggested this today—
and this is even more debatable, but clearly the committee can al-
leviate this entire problem, I suppose, by exempting businesses
underneath a certain number of e:nplloyces from all situations. Clearly,
that takes away the problem.

Senator RieaLe. Would you yield at that point? I think this illus-
tration is an important one.

As I understand, the one that you have selected—the fellow operat-
ing a bicycle repair shop out of his basement—he would fall under the
category of retail trade, and to be within the reach of the law in this
area he would have to be doing $500,000 worth of business. I wonder
whether you really mean to use that kind of an illustration?

Senator Hatca. Will the Senator yield?

Senator RieerLe. I will in a minute.

The concern I have is that so often, as I listen in debate to illustra-
tions used to alarm and frighten, I detect a connotation attached that
this bill does things that it does not do. This is really quite unfortunate
and unfair.

I think it is important that our examples be real ones, honest ones.
If we are going to talk about a bicycle shop that does $500,000 worth
of business, then I think it should be clear just what we are talking
about. Otherwise, we are talking about somebody that is operating
something out of a basement and is clearly beyond the reach of the
law today, and who would be beyond the reach of the law even as we
propose to change it. We ought to be clear about that as well.

Senator Luear. I think the point is well taken

Senator Harcu. Could I interrupt?

We have to be clear on jurisdictional rule also. If he is o]mratinF a
bicycle shop, that means he is repairing bicycles and doing other
things as well, which would put him in a $50,000 jurisdictional limit,




because they would take the lesser of two limits. The Senator has very
appropriately chosen one particular illustration. You can get into
these all day. T imagine you are talking about any number of 800,000
different small businesses that are—that this act does apply to, and
80 percent of all employees that it applies to.

Senator Luegar. What I am attempting to do is characterize the
type of business that is likely to need legal counsel. This is the question
essentially, getting to the ombudsman situation. What I am trying
to characterize is psychology of a person who fits into a specific busi-
ness that is covered.

Now, if I suggest a bicycle shop is inappropriate, I think it is not
engaged—the general problem of the small businessman who feels he
needs legal counsel at some stage, and he feels it pretty strongly be-
cause he may be losing everything in the event that he loses his busi-
ness, and perceives he is going to have some problems,

Senator Rieere. Mr. Chairman, at this point I think it is essential
to establish for the record and without misunderstanding exactly what
the ground rules are with respect to size, who qualifies, and who does
not. I would like, if T may, to ask the professional staff member I have
just spoken with, to indicate why the $50,000 figure mentioned by the
Senator from Utah is really not a relevant test.

Senator Harcu. As long as he would be willing to submit to ques-
tions, I would be glad to have staff explain this.

Senator RiecLe. If I may, I want a definition, a technical definition,
explained by the technical stafl. Let me just ask him to do that at this
point.

The Cuamrvan. Mike, stand up here and elarify this.

Mr. GorpBErG. Mr. Chairman, Senators, as I understand it, the
test is the effect of the enterprise on interstate commerce. If an enter-
prise has a certain amount u} business, that is, $50,000 a year in inter-
state commerce, that is, direct sales, out of State, or direct purchases
of supplies from out of State——

Senator Harcu. Or anything that affects interstate commerce.

Mr. GorpeeErG. Or anything that affects interstate commerce in
that amount, and the Board can find it, then the Board will assume
jurisdiction over that enterprise.

Senator Hatcu. That is right.

Mr. GorpBerG. The Board then uses the gross dollar sales amount
as a basis of forming a presumption that the $50,000 in direct or in-
direct interstate commerce exists, and that is if a retail establishment
has $500,000 in gross sales, then the Board will presume that they do
$50,000 of that in interstate commerce, either direct or indirect, and
the Board will assert jurisdiction. But $50,000 in gross sales would not
meet the Board’s jurisdictional standards unless all $50,000 of those
gross sales were in direct or indirect

Senator Harca. That is pure retail sales situation. This is not a pure
retail sales situation I described. Everything else, I agree with you on.
If you have pure retail sales, a Gimbel’s situation, maybe $500,000
is going to apply, or a local department store that does business in
interstate commerce, and under the present Supreme Court rulings
almost everything does business in interstate commerce, including
local restaurants who never intended to entrepreneur their goods or
their services, or other matters, beyond the State.
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The fact is we do not have to get involved in a bicycle shop—he used
that merely to explain the psychology, as Senator Lugar said. I do not
want to have a misconception that every little sales group that does
repair work and everything else qualifies only under $500,000 juris-
dictional exemption. That just is not true.

Senator Cuaree. 1 wonder if I could break in? I know Senator
Lugar is one of the keymen on the New York City issue that is before
us now. I wonder if we could press along with our questions to him on
these matters. The bicycle shop illustration—by the way, the bicycle
shop means any small operation. It does not mean somebody just
selling bicycles.

Let us get on, can we, so he can go?

Senator RigeLE. If I may, Mr. Chairman, I, too, am involved as a
member of the Banking Committee on the New York City loan
situation, so Senator Lugar and I both are feeling some sense of need
to be there. But I think it is crucial that we pin down exactly who is
covered and who is not.

This has been a major part of the debate. I have heard illustration
after illustration given during the filibuster and since, which, when
one looks at those situations, in fact do not fit the circumstances. I
want to make sure that in the case of this review, that every illus-
tration we talk about is, in fact, something which would fall under
the reach of the law.

I realize it is tough to pull good examples off the tops of our heads.
But if we are going to do that, and if this is going to be a constructive
exercise, then I want to make sure we are defining business operations
that actually fall within the scope of the law; we should not leave
the slightest impression suggesting to a lot of business people in the
country, who are afraid of labor law reform but who actually fall
outside its reach, that somehow they are put in jeopardy.

I just put into the record at this time, Mr. Chairman, these statistics.

These data from the U.S. Department of Labor’s Division of
Administration, dated January 30 of this year and tallied nationwide,
show the following: 78 percent of all U.S. business under the law
today, and as it would remain under the Byrd substitute, is exempt
from the reach of the labor law—

Senator Hatcu. Break that down as to sole proprietorships, et
cetera.

Senator RigaLe. I will not yield just now. Let me make my state-
ment and I will be happy to yield to the Senator.

Then 22 percent of all business, as compiled by the Department of
Labor, is in fact covered. In the manufacturing business, the per-
centage covered is 31 percent, the percentage not covered is 69 percent.

In the field of transportation, tlu- percentage covered is 16 percent,
and the percentage not covered is 84 percent.

In the wholesale trades, the percent covered is 78 percent, and that
is & high category. The percent exempted is 22 percent.

In the retail trade, where I assume it would cover the bicycle shop,
the percentage of business in this country presently covered by the
law, and covered by the proposed law, is 12 percent; 88 percent are
not covered.

In the category defined as services, 90 percent of the business in
the country identified as working in that area are exempt, whereas, 10
percent are included.
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Now, I simply think it is important to point that out. When I
asked earlier for the small business definition you are concerned about,
you chose to define it by number of employees, and you said maybe
something in the number of 100 to 200 employees 1s the employee
test you had in mind.

It seems to me that the concern you and other opponents are
expressing, is that there is some relatively narrow band of business
in the country that meets your definition of small and that
would fall within the reach of existing law; that the same ones of
course would fall within the reach of the new law, as the Byrd amend-
ment would pin the current jurisdictions down, making them perti-
nent, and that they ought not to be covered.

So you are talking, I think, about a very narrow band percentage-
wise. We can factor it out in numbers of companies, but any sug-
gestion that we are talking about half the businesses in the country,
or one-third of the businesses in the country, or 20 percent of the
businesses in the country, or even less than 10 percent of the busi-
nesses in this country falling within this narrow range that you are
really talking about, this is the focus of what has become this impasse.

The reason I take the time to try to establish that here is that I
think so much propaganda has been disseminated—and I do not
mean by yourself, but generally in the course of debate—arguments
have been exaggerated all around, and we have lost sight of what we
are talking about here.

The wave of alarm and hysteria has been set loose, part of it
conscious I might say—to frighten small businessmen presently
exempt, and who would continue to be exempt, that something will
suddenly happen to them.

In fact, nothing new is going to happen to them. I would hope the
opponents of the bill would be frank to concede that, so at least
that part of the business community that has been frightened, I
think unreasonably so because they are not affected, can understand
that they are not affected.

Senator Hatcu. Would you care to respond or I will be happy to?

Senator Luear. Let me make a quick comment,

Obviously, we could all go into the rhetoric of the debate for some-
time. I just think it is necessary to say the small business people in
this country are able to perceive their problems with this legislation.
It does not require anyone to create hysteria on their part.

As a matter of fact, in unrivaled numbers, they have been pointing
out to me and other Senators their difficulties.

Now, I am perfectly willing to grant statistics that are involved
here, and further to say that Senator Riegle has made an important
point that there is probably a band of businesses, going beyond the
numbers that are now not covered, who feel a special jeopardy from
the legislation. That, I think, was the particular focus of the chairman’s
question on the legal aid situation.

What about those businesses which are somewhat beyvond the limits
of being exempt but are still, by most fair judgments, relatively small?
How do they meet their legal needs?

What I am suggesting is that probably in the case of most, the om-
budsman would not be a satisfactory alternative given the risk they
feel, which is not hysteria, but perceived as quite material.
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The Crarrman. Well, I appreciate that statement, and I wish that
[ could agree with your conclusion that the masses of small business
pc.o;lrle truly perceive, as you say, their problem. As indicated by the
mail that reaches me, they perceive a problem that they do not have,
based on misperception of the results of this bill if it were law.

I had literally thousands of communications deploring the fact that
this bill, if it were law, would make it automatic, that they would
become a union shop which, of course, we know, is not the case.

This perception is one of the problems. That is not reality. That is
why this particular discussion is useful.

Any clarifying discussion as to what the approach of the new law is
will be helpful, too.

Senator Haren. If T might add to Senator Riegle’s comment.

What Senator Riegle has brought out is correct. There is no question
that 76 to 78 percent of all business in our society is not covered by
this act. I think what Senator Lugar has said is correct, too, that there
may be some of those who would not be covered by this act, who may
be concerned about this bill when they really do not need to be.

But, as has been the case throughout this debate, that is only the
half truth because we show through the same Bureau of Labor Statis-
tics that 72 percent—that all the 78 percent basis were sole proprietor
ships or that employee was the same as the owner, which would not
be covered automatically anyway. And, in addition, 76 to 78 percent
of all employees in society are covered——

The CrarryAN. Can we continue this on our time? We are intruding
now on Senator Lugar and Senator Melcher.

Senator Hatcn. 1 feel we should not allow half-truth to be on the
record. We should get that clarified and go from there.

Senator Lucar. Thank vou very much, Senator.

Senator CaArFeE. Can 1 ask Senator Lugar one quick question, il 1
might.

It is my understanding (rom the point you raised here, the objec-
tions, as vou went through the specific thing, the equal access, make
whole and so forth, is it vour feeling that any bill you would support
would have to require some what we might call reforms on the other
side: in other words, some constraints on what you consider to be
union abuses?

Senator LuGar. Yes; I listed three that might be in that category,
but I think that is an important point to make. I think it must include
those reforms.

Senator CHAFEE. Suppose a bill came out of here without equal
access, with make whole perhaps out of there, but taking care of some
of the situations that I think all of us feel deeply about, for instance,
illegal discharge—an employee now only gets 100-percent wages of net,
that is net between whatever he earned and 100 percent of his wages
as opposed to 150 percent of his wages which seems to be terribly
fair—anybody who is earning more than 150 percent of his wages-
Blue Cross and so forth.

[ assume you would support a provision such as that but, on others
in here that are similar, you would require some balance on the other
side?

Senator Luaagr. Yes. I am perfectly willing to look as an individual
member— I make no claims for anyone else other than myself.

Senator Cuaree. We appreciate that.
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Senator Luear. This is testimony I presented today.

Senator CHaFeE. You are a very influential Member of those who
voted against cloture.

Well, I hope we can call on you as we proceed here to get some further
thoughts, which you outlined briefly, and I know you did not have
much time—you might stay on the other side of this issue, but I
think it would be helpful if somebody from your staff could give us
further ideas in what you consider to be the reforms necessary on the
other side.

Senator Luear. Thank you very much.

Senator Haren. Thank you, Senator.

The CratrMAN. Senator Melcher.

STATEMENT OF HON. JOHN MELCHER, A U.S. SENATOR FROM
THE STATE OF MONTANA 3

Senator MeLcHER. First of all, I want to testify as a Member of
the Senate and one who participated on the floor in colloquy and
debate that transpired there concerning this bill. I wish to very clearly
testify that it was my intent as a Senator that the provision contained
in the Byrd substitute, of which 1 am a sponsor, that deals with who
is covered by the National Labor Relations Board, would establish
as a statutory jurisdictional test the test that exists now. 1f there is
any confusion on what the test is now, we can clarify it in language
in the bill, so that it is $500,000 gross business for retail stores, restau-
rants, hotels, motels and repair shops of any kind, and not have this
silly difficulty among Members of the Senate or, for that matter,
pefn‘ple that would be involved later on. That was our clear intent.

I'hat is the procedure that is generally used now, a $500,000 gross
business test because that is something that everybody can see.
Everybody knows what it is. There is not any small business that
operates that does not know what their annual gross business is.

It is a figure that could be picked up. If Senator Hatch has a problem
with the $50,000 test, whether or not a business is involved in inter-
state commerce, I suggest to this committee that they clarify the
language and make as a positive statutory requirement a contin-
uation of the NLRB policy of looking at gross business as the yard-
stick. I think it is that simple.

I think that is what small business people throughout the country
want to know. That is the first point of my testimony, Mr. Chair-
man. I only bring it up now because it relates to this questioning, and
Senator Lugar’s testimony, and comments made by Senator Hatch.

I first of all want to point out that when this Congress started, and
Senator Riegle and myself and Senator Chafee and Senator Hatch
and 14 others were first term Senators, and we were assighed on a
temporary basis by drawing out of the hat, mind yvou, where we were
going to sit for a while on committees, this was the committee 1 was
assigned to.

I did not ask for this committee. I asked for the committees that 1
now have. But 1 had the pleasure of sitting with this committee for a
seriod of weeks. 1 had the opportunity of being present here in the
1earing confirmation of the new Secretary of Labor.
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My part in that was to ask the nominee, Mr. Marshall, what was he
going to do about OSHA. He confessed he did not know much about
OSHA'’s problems, but if it was felt to be a problem, and he judged it
was a problem from comments he received from some of us that day,
that he would do something about it.

I am delighted that they have done something about it. 1 do not
mean to say that everything is straightened out, but Eula Bingham
has taken hold, struck down a whole battery of unneeded regulations,
has taken away this nitpicking attitude, has stopped looking at small
business inspections as something that is more important than going
into industrial shops. Mind you—at least it seemed so in my State.
Now we are getting OSHA to do the things that we envisioned when
Senator Riegle and I voted for it in the House and Senator Williams,
the chairman here, carried it in the Senate. Now we are getting back to
where we belong with OSHA, in carrying out the intent of the law,
rather than nitpicking.

I bring that up now because I think there is a lot. of nitpicking
about this bill.

Now, I want to first of all, compliment this committee for paying
attention to practices and red tape problems that involve single in-
dividuals, workers who are illegally fired, and have to go through a
lengthy procedure. It is time consuming, sometimes 2 or 3 years before
they get a settlement, before they get their back wages. Sometimes
they die before they get it. I do not think this Government is too big
or too busy, ever, to pay attention to unjustified inequities in the laws
we pass and the procedures that develop under those laws, in this
case before the National Labor Relations Board.

I think we have known of this, that there was a problem. I think
Senator Williams has documented that problem through numerous
individual cases that have been inserted in the record for all of us to
read and to understand how unfair it is for some individual citizens
of this country to not get the relief that they are entitled to under the
law.

I think we lose track of this, that this is a Government that has a
responsibility to individual rights, and it is our responsibility to take
the time to go through the travail that it causes to make those
corrections.

At this point, I do not think anybody argues with this. I think
everybody says that it is necessary and needed and that it is meri-
torious: but we lose track of this part of the bill—and that is not
the reason the bill is in trouble. We lose track of that feature in the
bill by getting into the arguments on other features.

I come here as a person who has had experience in small business.
For 20 years, I practiced veterinary medicine in Forsyth, Mont.
We had a veterinary clinic, my partners and I, and we employed
people and we sold drugs to ranchers that they needed, and insecticides
and the other supplies that are commonly sold through a veterinarian.

We were not unionized. 1 never thought of being unionized. Who
would want to unionize our employees?

All of a sudden, my former colleagues in small business in my
home town of Forsyth, Mont. have been scared. They have become
very upset and they are very confused when they read of what possibly
mightl happen to them as a result of this bill. No wonder they are
scared.




88

Here is one editorial ; the name of the publication is not significant;
but listen to this, speaking about this bill. Tt says:

“The new rules guarantee the bankruptcy of every mom and pop
store in the Nation any time dad does not do what a union member
wants. Under this proposed law, mom and pop could be ordered by
the staff of NLRB to pay up to double back wages. . and so
on and so forth.

Who would not be scared? Every mom and pop store in the Nation
1s facing bankruptey—Who would not be scared?

Why would I have about as much mail on this bill as I had on the
Panama Canal Treaties? It is a bread-and-butter situation for small
businesses when they read such descriptions of the bill. They are
confused and they are scared and they are very upset.

Now, as a result of reading these letters from my constituents,
taking the telephone calls and discussing it with them personally on
the phone and meeting with groups of them in meetings in Montana,
I have come to the firm conclusion that, first of all, that the Senate
bill as it was presented should not have caused those concerns. But
since they had those concerns, it was necessary to be very clear and
straightforward.

The Senate substitute, the Byrd substitute has solved those prob-
lems in the three areas that confused them and scared them the most.

First of all, are they or are they not going to be subject to jurisdiction
of the NLRB? Will we change it all of a sudden? They are not subject
to it now, but will the National Labor Relations Board change that
$500,000 down to something lower so all of a sudden they are hooked
into it? We should take care of that.

I have made my testimony earlier; if that needs to be clarified,
clarify it.

The second point of concern for small business, was, quickie elections.
What does that mean?

“Quickie elections.” 1 became convinced through the colloquy with
my colleague, Senator Hatch, from Utah, that if there was some concern
about the House bill that really has no bearing here, we are well
aware, at least I am, that whatever the Senate passes, in whatever
form the Senate passes this bill, that is going to be the form that
becomes law; because nothing else is going to become law; and there
will not be any watering down in conference. The House would be
well advised to take whatever the Senate passes, with no conference,
because there should not be any watering down.

The “quickie” elections, I concluded, are more likely under the exist-
ing procedure under present law and Board rulings. Senator Hatch
convinced me, absolutely convinced me, that the Board set the time
of elections between 12 and 42 days, at their own discretion, in 82
percent of the cases—12 days might be a quickie election—18 days
might be a quickie election. It would mean that to me if I were still
in business. I would call that a quickie election. What is reasonable?

I was convineced that 30 to 35 days was reasonable. That is what
my small businessmen told me, and small businesswomen, too. That
is what they told me. That is what they wanted. I really have no
comfort as a U.S. Senator, as a veterinarian, as a citizen of this country,
in allowing so much authority that might affect me to be discretionary
with the Board or a commission or an agency. I seek my relief as a
citizen through the Congress.
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The Byrd substitute takes care of this.

There is now some question on the 35-day notification. The sub-
stitute provides that there would be no election quicker than 35 days
after the employer has been notified that there is an effort for union
organization. If we want to quibble over, well, & minimum period
after the Board gets a petition, I have no real problem with that,
as I explained to Senator Hatch before on the Senate floor. If that is
a problem why not say no sooner than 35 days from the time the em-
ployer is notified by the union there is going to be an organization
drive and also provide a specified time after the petition is filed with
the Board? I take comfort in that.

Senator Harca. Would you yield for one correction?

Of the elections 82 percent are resolved by the Board within 12 to 43
days or 44 days because the parties voluntarily agree.

Senator MELcaER. That is right, I do not want to take that pos-
sibility of an agreement away from them. That is provided for in the
Byrd substitute.

The Cuarrmax. We are halfway through a vote on the Tower
amendment. We will have to break.

Can you come back?

Senator Mevcuer. 1 will return.

The Cuarrman. Senator Chafee, we will return.

[Brief recess.]

The CuarrMaN. Let us come to order, and return to the very, very
helpful statement of Senator Melcher.

Rather than waiting for other members, John, 1 think we might——

Senator MeLcuer. All right. Thank you, Mr. Chairman. I will
continue.

[ was on the question of election, the period of time for holding an
election. I want to be very clear on that. First of all, as is provided in
the Byrd substitute, the employer may be notified by the union
organizer that an effort for unionization of that employer’s employees
has started. In no event then can an election be held quicker than
35 days from that time, unless it is mutually agreed to by the parties,
that is, the union and the employer.

And I think that is proper.

Furthermore, Senator Hatch has raised the issue of how about the
time after the petition is filed by the union, with the NLRB. Could a
union wait until the 34th day, and then file the petition, and then
the election be the day after tomorrow?

That is not possible under the mechanisms of the Board, because
the Board has to print the ballots, and has to find somebody to go
out and referee it. They have to post a notice at the employer’s shop
or place of business, et cetera. So the election could not happen the
day after tomorrow, in any event.

But nevertheless, the debate in the Senate is being closely followed
by both the media that cover it, and the individual em sloyers, and
employees that are interested in the progress of the bill. 'l'his concern
has now been raised, and to clarify that point, I think it is significant
and wise, if this committee would consider modifying it, to establish a
definite time frame, also, after the time the petition is filed before an
election can be held, whether that should be 10 days, 14 days, or

whatever.

30-850 O - 78 = 7
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But the governing feature should remain, no election would be
held quicker than 35 days, after the written notice to the employer,
and if they so choose, the parties could select a shorter period of time.

I think that is proper and possible, and 1 commend that to this
committee for their consideration. I suggest the added feature of
establishing a time frame, in conjunction with that, in relationship to
when the petition is actually filed with the Board.

[ was told by several small business people in Montana, that if the
election were held, oh, say, in 21 days, if their notice was only 21 days,
they felt that there could be times in the course of their business
when 21 days would be much too short.

And I said “Well, what do you want. What do you think is right?”

And I recall very vividly, of what I was told by one of the depart-
ment store owners in Montana, whose employees are nonunion. He
said we may have to face it. There has been no organization effort in
our store yet, but we may have to face it. And if it came, for instance,
between the period of Thanksgiving and Christmas, he told me when
their sales are so rushed for 3 weeks, “If that were that time frame, we
would find ourselves so busy with our ordinary merchandising during
that period of time that we would not have any opportunity, really,
to collect our thoughts and to decide how we are going to face this:
whether we are going to encourage it, discourage it, or what position
we are going to take. We would be in a bind.”

| asked, “What is the right time frame?”’ He said it ought to be 30
or 35 days. And he said, on that point, he would be satisfied. “I do
not intend in any way to dissuade the rights of my employees, if that
should be their choice,” he explained. 1 may have my side of it, and
I may want to present my side of it, but I do not want to get into this
bind, of having to make these considerations at a very critical time
during our annual Christmas sales which determine whether we have
a successful year or not.”

He said, “Frankly, what we sell between Thanksgiving and Christ-
mas is extremely important, and it means a profit or a loss, as a rule,
for our business for a particular year.”

All right.

If that is his concern, and if he thinks 21 days is too short—under
the existing procedures of the Board, he might well be faced with
21 days.

The substitute bill takes away that doubt. The substitute gives no
discretion to the Board to establish it quicker than 35 days, unless
there is mutual agreement between the two parties, the union and the
employer.

I think, as 1 discussed it with him, subsequent to this provision being
incorporated in the substitute bill—that he feels more comfortable
not only about the bill, as it is being discussed here in the Senate, but,
possibly more comfortable in that he thinks that—passing the bill
or not—that that will become a time frame, the 35 days.

I will later get to my conclusion on whether or not these changes
have changed the minds of the small business people. But 1 want to
get to another point that concerns them very much, at least my
people—that is the basic question of access.

Must an employer grant to a union organizer the opportunity to
come on to his property, and to attempt to convince his employees to
become organized, when the employer is of the contrary opinion?
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In other words, if he is opposed to unions, must he permit the union
organizer on his property?

Well basically, he would think, no. He does not have to.

I said, in these discussions with small business employers when we
got to this point on access, 1 said, “Do you understand the present
law?”

They said, “No.” They do not understand the present law. That is
a point that would have to be determined and explained to them,
because they do not know the present procedures.

[ advised them, that if that is their concern, and they wanted to
protect their rights in that regard, by all means engage an attorney,
knowledgeable in the labor law, to advise them of what their rights
were.

I do not find any comfort in having to tell a constituent that in order
to understand their basic rights, on a question of law, that they better
hire an attorney. It is often necessary. I am sure all of us find it often
very necessary to frankly and candidly give our constituents that
advice.

But I have never said that to any one of my constituents, but that
I have always had the sinking feeling, and they look at me and say,
“John, what in the hell are you doing to us.” That is particularly true
when you get to the small business people.

I was there. I was there for 20 years. My wife kept the books.
I ran the the bank deposits back and forth to the bank and kept track
of the accounts receivable, to make sure that we had a bank balance
that we were not overdrawing. And my constituents small business
people are [aced with that, day in and day out, just as I was faced with
it for 20 years. This is the way small business is. They are never caught
up.
My concept of small business may be a lot smaller than a lot of
other people’s, but I am relying on my experience in Montana.

When they talk about pop and mom stores, I know what they are
talking about. And I know that they do not want anything else laid
on them. That is a big concern with the bill.

Is this going to lay something more on us? Something more we are
going to have to put up with? Some more red-tape? Some more
confusion?

Well. in these two areas, setting aside the vast question with very
small businesses, when they are subject to NLRB jurisdiction,
setting that aside—the next two points that do concern small busi-
nesses that do gross over $500,000 a year—I have found, through the
Jetters and the calls and direct discussions with them, are these two
points: time of election and access.

I looked at, and made myself aware of what the committee’s bill,
as reported to the Senate floor, would require on access. I was not too
dissatisfied with it, though I realized that it was not completely com-
fortable. even when thoroughly explained, completely comfortable to
small business people. It would raise significant points.

[ would say—going back to my friend who owns a department store—
suppose they do carry on what is called a systematic campalgn
against the union? What does that entail for them?

It would trigger access, under the committee bill. It would require
access for union organizers to their property. And they said, “well,
we would not want to trigger that. You cannot run a store with union
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organizers coming, distributing leaflets to employees, talking to them
when they are trying to take care of customers. It is an impossible
situation. We would have to avoid it.”

But they might have a problem, a doubt. You know, they read these
things, editorials like the one I quoted. They doubt. Somehow
t}wv would trigger access.

So T npp!aml I very much applaud, the substitute bill and i
provision on access. It is straight{forward.

For the retail establishment, the substitute says even if access is
triggered, we would permit the union organizer to organize, to influ-
ence the cmp]oveeh to discuss this with the employees on work prem-
ises during w orktime. They understand that. Small business people
understand that. That is what they are asking for.

It can be argued that they do not need even that. Just leave the
thing alone. Just leave it alone. Kill the bill.

That is what they have been asking us to do, kill the bill. Leave it
alone.

Well, where are they on access, then, the small business people?

Well, in the first place, they are in a quagmire. It is an attorney’s
heaven. It is clear uncertainty, based on case law, Board rules, which
may change.

Listen to this. I quote a guiding case on access:

The second circuit held that nonemployee organizers should be permitted access
to employees on the employer's premises, where “no effective alternatives are
available to the union in its organizational efforts.” On the other hand, there is
another line of cases indicating that where there may be no eircumstantial dis-
parity and opportunity, but the employer's conduct in intimidating employees

from exercising existing communication opportunities, the Board is required not
only to clear up those avenues, but also to provide the union with others.

What does that mean? If you do not know what that means, try
taking comfort in a later case, when the judge ruled

But when the inaccessibility of employees makes ineffective the simple attempts
by nonemployees to communicate with them through the usual channels, the
right to exclude from property has been required to yield to the extent needed
to permit communication of information on the right to organize.

What does that mean? If it means anything, it means ‘“‘access.”

Nobody that I have ever talked to, in Montana, ever heard of the
Stevens Co. settlement on access.

I hope they never have to hear it. I hope they never have to hire
an attorney to become familiar with what the Stevens settlement on
access is.

I do not think they can afford it, No. 1, because they are not just
going to hire any attorney. They would have to hire an expert labor
attorney, if they want to understand their rights on access. And they
are not going to do it.

So !h(*\ are going to be accepting what the Board tells them. And
I find little comfort in that. 1 think the National Labor Relations
Board is expert in labor law, concerning the matters that come before
them. I think that their field of labor law is a very narrow field, and
that there are few attorneys available in this country to advise a
small employer in Montana what his rights are on access.

Yet I find, in discussing with them, the provisions on the access
in the Senate substitute that they take some comfort. First of all,
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I ask, do you have ten people on the payroll? No; frankly, you could
not imagine how many small business people in Montana do not have
10 people on their payroll.

Well, you are exempt, by law, from ever considering access. The
employees and the union can get together somewhere else. There just
is not any requirement that you consider access, Mr. Employer, in
that case.

But what about my department store owner who worried about the
union organizer coming in and organizing while the business was going
on? If the substitute becomes law, it is so clear that you do not have
to hire an attorney to understand it. It becomes clear. The bill says no
access, even if you trigger it by some systematic campaign against
the union.

If you do trigger it, do not worry about it. If your concern is can
they come on your property in areas of work, and during work times,
because all it would take would be one call to the Board, one call to
the union, one call to the State Federation—if it is AFL-ClO—one
call to Helena—that is our eapital—and you will know that you can
say, “No one comes in during hours. That is 1t.”

They are not opened after hours. Access is out. They can under-
stand that. So from these three areas, the question comes down to
whether small business people would be better off with a bill, or
without a bill.

I am telling you—I am telling you, from my standpoint, from my
experience, if | were in business yet in Forsyth, and if 1 was concerned
about being unionized, I would want the bill, because the points would
be clear, and I would know where I stand.

That is what I tell my small business people in Montana.

[ might ask them to believe me, very candidly. They are skeptical.
Very candidly, they look at me and say:

John, do you really understand this bill?

[ have read all this stuff in my Trade Association Journal and from the Chamber
of Commerce, and what have you.

They ask me:

So you really understand this?

And I tell them:

_ You bet I understand it. I have had to understand it. My position here in the
senate 18 to represent you.

We have a broad cross section of various groups in Montana. Unions
are part of it, a small percentage. Cattlemen are part of it, a bigger
percentage, along with farmers. But matching everything, matching
everything in size is small business. 1 know what my responsibilities
are. It is to understand this legislation, It is to equate it in terms they
understand, from their viewpoint, whether or not they believe me,
that they will be better off with the bill than without it.

I am not sure I have convinced them. [ am not sure, because the
momentum is all the other way. But I want a bill. T want a bill for
them, because 1 know the quagmire it is now under the existing law,
court cases, Board rulings.

I have not found a small business in Montana that cares about
debarment. 1 have not found small business that really cares too much
whether there are five members on the Board or seven members—as
was recommended by Senator Taft, Sr., back in the forties.
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They all admit, all of them, that where an individual employee has
an extreme difficulty in obtaining the proper remedy of a basie right
under law that we should take care of that. That does not happen very
much in Montana, but they all admit to me, of course, that the indi-
vidual employee should have his rights protected in a way that does
not take years for him to gain his or her rights.

I am a little bit disturbed that I find some of my conservative
colleagues, here in the Senate, who looked at the issue of Panama
pretty much the way I did, and voted against the treaties, who looked
at some other very sticky gut issues, like abortion, the way I do, and
vote the same, who continually join with me and with others in the
Senate on those very few, happy days when we really can strike down
some regulations and red tape that are worrisome and burdensome for
citizens of this country—have now decided that despite all of the
similarity in our viewpoints and our efforts here, on these, what I con-
sider the right side of the issues, are now attempting to continue the
status quo under the labor laws. It is disturbing to me that they want
to do this knowing that the red-tape, the confusion of Board rulings,
the confusion of court cases that determine the practices of the Board,
the requirement to really understand what your rights are under the
law, by having to hire an expert attorney, should be maintained when
it is within our power to do some very meritorious things that affect,
first of all, individual rights of some people who have to put up with a
lot of red tape to gain what they are entitled to under the law, as indi-
vidual citizens.

And second, to clarify for small business just where they are at, in
case the nonunion employer is going to be faced or confronted with
unionization efforts. I think they are entitled to a better shake than
no bill at all.

I recommend that this committee come back with a bill promptly.

I would add that some clarifying language, that has been pointed
out in the debate on both the time of the election—and the filing of the
petition with the Board—and eclarifying the language, if necessary, on
when access is invoked, and when 1t is not invoked.

The Cuammax. Thank you very much, Senator Melcher. Your
statement has been immeasurably helpful to those of us who have had
the opportunity to hear you. And it impresses me that it would be
helpful to Members that obviously could not be here, and to Members,
of course, other Members of the Senate—not members of this com-
mittee—I hope we can find a way to get your statement mimeographed
and circulated to Members, if that will be all right with you.

Senator MeELcHER. Yes; it would be fine with me, Mr. Chairman.

The CrairmaN., Excellent surgical procedures here of under-
standing

Senator MELcHER. In my area I am a veterinary surgeon.

The Crarman. Well, you have applied it in this legislative world,
and this issue, and gone right to the minds and the hearts and the
emotions of the small business community, that we are all concerned
about. Many share your concern that they have not been led to
understand the bill, as it is, that they have perceptions that are not
accurate, and this is an enlightening statement you made.

Thank you very much. And 1 know that in order to make this,
you altered your travel plans. And we are doubly appreciative that
you put yourself out again in such a constructive way for the business
of the U.S. Senate.
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Now, 1 have no particular questions.

Senator Pell, 1 am glad you have joined us. I know you could not
be here to hear Senator Melcher, but 1 would recommend Senator
Lugar’s earlier comments, The record will be available shortly.

Senator PeLL. 1 look forward very much to reading the testimony,
and I gather from the tenor of remarks, that the Chairman just made,
that Senator Melcher is emphasizing the point that this thing is
painted as being a “bogey bear,” much bigger than it really is. And
it has become almost a symbol, I think, actually, maybe, on both
:‘"»idl"‘*‘

And 1 think when you actually examine the merits of the bill, you
realize it does remove inequities. It does have very, very real merit.
I believe it is needed, and speaking from my part of thec ountry, I
think that it will have overall beneficial effects, equalizing the
competition.

Senator Cuaree. We certainly appreciate the thoughtful attention
you gave to this. It just seems to me that what you have said, in
essence, is that the opposition has either been ignorant, or willfully
deceptive, and that the small business community just does not
understand the benefits that are in this bill for them.

Well, that may be. However, there are some pretty thoughtful
people who voted against cloture, and went through the longest series
of cloture votes that 1 understand the Senate has been through.

And I might say I voted for all those cloture votes. But the proof of
the pudding was that cloture was not invoked. And so any type of bill,
and I think, as I recall, you were here during most of the presentation
of Senator Lugar which, of course, itself, was a thoughtful statement,
and so it seems to me if we are going to get anywhere with a bill, we
have got to have some specific changes, if this bill is going to go
anywhere.

And as you pointed out, the equal access provision is very—is a
disturbing factor. And 1 was not quite sure what your recommenda-
tions were regarding that.

As T understand it, in the end, it was sort of a complication of
equal access. And could you touch on that a little more, because
frankly, unless this bill is changed, nothing is going to change. And
I think you will find plenty of people who voted for cloture, who will
say we are not going to go through this again unless it is a very
radically different bill than came out of this committee before.

Senator MELcHER. Yes. | would be glad to clarify that, and enlarge
on that rather general recommendation of mine.

First of all, Senator, I think ignorant is a harsh word. And I would
not want anything that I said to be construed to imply ignorance.

From the standpoint of the small business person, it is not a ques-
tion of not being alerted to the bill. It is a question of being alerted
with either information that is based on another bill, perhaps a House
bill, or alerted on the basis of some confusion on the part of whatever
trade organization or the Chamber of Commerce, or other source of
information that deseribed the bill to small businesses.

Second, it goes beyond that. There has never been much informa-
tion disseminated, as far as I can tell, to small business people in
Montana and, I suspect, all over the country, that the Senate sub-
stitute in itself was redrafted specifically to get at their concerns,
and therefore, the bill that was the subject of cloture, that the at-
tempts to invoke cloture and to get on with the passage of the bill,
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was surely not on the House bill, and not even with the committee’s
bill, as reported to the floor.

But on the question of access, the current law is confusing. I only
read two very short paragraphs out of those two leading cases in-
volving access. Those court cases were attempting to weigh the oppor-
tunity for the employees to understand what the union would mean
to them if they became organized, versus the rights of the employer
to say no, you cannot come on my property. That was the substance
of these court cases.

The question then is, will not a union organizer have pretty darn

ood access to a small group of employees. The substitute bill says,

in the case of the employer that has less than 10 on the payroll, that
it goes without a doubt that the union will have plenty of oppor-
tunities for access through other procedures such as letters, or just
knowing individual employees, por‘mps through mutual friendship.

And that would be the case, as I visualize it, in our communities
in Montana, if an attempt was made to unionize in one of the small
nonunion businesses.

I think the committee could well look at whether that same oppor-
tunity, for the union organizer to communicate with the employee,
does not also exist in cases where the business has 15 or 20, or some
other number, of employees. I think the committee could look at that.

I find no confusion in the case of the language in the Senate sub-
stitute, where it says that access will not be permitted in any circum-
stances during work hours, at workplaces. I find no confusion in that.

But perhaps I have overlooked something, because it has been the
subject of debate on the Senate floor for some time after the sub-
stitute was introduced.

If there is some confusion, you know, will—some little nook in the
supermarket, where they can go to get a cup of coffee, will that be-
come a place for the union organizer or two union organizers to plank
themselves down in that little nook, and stay there all day to talk
to employees as they get a cup of coffee?

That, in my viewpoint, would not be likely to happen. 1t would
be probably a physical intrusion on the area. There is not enough
room for two union organizers just to plank themselves down and
wait there for the employees to come in for a cup of coffee, assuming
that would be construed during nonwork hours, that they were having
a cup of coffee.

I do not know, but I think that point can be clarified to remove
any doubt on that. 1 do not think it would be advantageous for the
union organizers to intrude in a small area, during just a routine pro-
cedure, where an employee has the right to go back and get himself a
cup of coffee, or a Coca-Cola, or something, and then go back to work.

And that might be an area of confusion. I think the committee
could well look at that, at these points on access, and clarify them.

Senator CHAFEE. In other words, you feel that access, your form,
some form of access—the other side of the coin is the one presented
by opponents of the bill, and those who were in the cloture, who
were—there really was not much yield. It was against equal access.

1 do not care whether it is in nonworking spaces, whether it is in
parking lots, or cafeterias, or coffeebreak places, no. No.
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Senator MeLcHER. 1 am opposed to what?

Senator CHAFEE. You are opposed to no access? Or I will put it in
the affirmative. You would like some form of equal access?

Senator MeLcuER. 1 would say with a small number of mn\)lo_\-'ee:-;
that it is impractical. 1t is impractical to attempt to organize them at
the store or the establishment, and that almost any means, with such
a small number of employees, would interfere with the operation of
the business, and is something the employer should not have to put
up with. It is an interference with his business.

On the other side of the coin, with a small number of employees,
the union organizers do have access, through other means, through
means that they set up—through letters, through direct contact at
other than the place of business, and

Senator CHAFEE. So, therefore, you would

Senator MeLcHER. I am for, I am for what is in the Byrd sub-
stitute that rules out access for a small number of employees, first of
all, because of

Senator CuAFeE. That is the 10 or less?

Senator MeLcuger. That is 10 or less. And I suggest that perhaps
that could be increased, because the same opportunity for a union
exists with—where the people on the payroll are greater than 10.

[ do not know the number, but surely it might go up to 20.

Senator Cuaree. What I consider a typical situation, of our direc-
tion, which would be a machine shop of, say, 50 people, in which the
boss is both the most skilled machinist in the place—he started as a
machinist, repairing machines, and build up a business. His wife
yrobably is out in the front office, bookkeeping, or his daughter-in-
Lw.'. or somebody else. He is in and out of the shop constantly.

And, now, what would you do? Would you have equal access in a
situation like that? And let us say there is a little room for coffee.

Senator MeLcHER. A little room for coffee?

Senator Cuaree. Well, yes. Let us say 12 by 15, and they can drift
in and get coffee.

Senator MELcuER. I think on that point, if—firsc of all, if the em-
ployer wants to trigger access, it is H[H\ his right not to trigger it

Second, I would prefer that the guidance for it be in legislative lan-
guage, rather than leaving it up to the Board to draw up the regula-
tion, the guiding part should be is it or is it not an interference with
the business being transpired there.

I think in some instances, it would be.

Senator CHAFEE. Let us say, in our situation, it would not.

Senator MeLcHER. The employer said it would not be?

Senator CHAFEE. The situation is the union organizer stayed in the
coffee room. It would not be an interference with business, and clearly
not in a working space.

Senator MerLcuER. Then if it was not an interference with his busi-
ness, and he did trigger access, I have no objection to it.

Senator CHAFEE. Because he went out of the shop himself, and dis-
cussed union activities?

Senator MELCHER. Because he went out of the shop and had a sys-
tematic campaign against the union. And if that is not clear, I would
advise the committee to clarify what a systematic campaign is.
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But I understand that a systematic campaign is to be well estab-
lished—where he takes time during work hours, on the property,
on his place, to systematically discuss with each employee, each of his
employees, why he is opposed to the union, that is a systematic
campaign.

Now, that is my understanding of that term. But if that is not clearly
enunciated by procedures of the Board, which we are relying on in
this instance to establish what a systematic campaign is, then I sug-
gest that also become part of the direct language of the bill, and
become part of the statute.

I do not view a systematic campaign as casual conversation, usual
conversation, on the premises, that an employer might have with
his employees, even if it is about the union.

Senator CHAFEE. It would have to be a preplanned systematic
campaign in which he was going to speak to every employee, and 90
percent of the employees? Something like that, in other words?

Senator MELcHER. Clearly he has mounted a campaign against
the union, and he is doing it at the workplace, during the work hours.

I do not think that is likely, by the way. I do not think it is likely.

Senator CHAFEE. Likely?

Senator MeLcrER. I do not think it is likely that an employer will
mount what is a systematic campaign. I have asked some of the
employers in my State how this works, and notably, one, a nonunion
employer of 200 or 300 people, whose workers have attempted during
the last 6 or 8 years to be organized two or three times. I have asked
him how he handled it, and what he thinks about access.

These provisions of the Byrd substitute satisfy him, because how
he has handled those attempts by unions to organize his—employees—
those unsuccessful attempts, has been a planned arrangement of
direct mail to all of his employees, stating his side.

He sees no opportunity to address them, nor does he want to
address them at a meeting at the plant, and during work hours.

Now, other employers may have a different attitude. But I think
that if there is any question of what a systematic campaign is, then
I would suggest to the committee to establish it in the bill, because
it is very rigid, as I understand. I think I understand it correctly.

A systematic campaign is nothing casual. It is a very deliberate
act, or series of acts, planned out in advance by the employer, to
discuss with each and every one of his employees, that there will be
voting in the election, and why he opposes the union.

Senator CHAFEE. As you recall Senator Lugar’s testimony, he
suggested certain things that he felt had to be eliminated from this
bill at a minimum. But he also went on and suggested certain, what
you might call counterbalancing reforms on unions as regards unions,
someé what he felt to be abuses that unions had made, that reform
should be made there.

Do you have any—would you feel that makes the bill more
palatable?

Senator MeLcuer. Well, I am certain it would. But I am also
certain that this is such a narrow bill, with very limited applications—
especially in the substitute—what application there is is advantageous
to small business in the case of access and time of election.

Senator Cuaree. That is disputed.
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Senator MELcuer. Well, it is disputed, but I have to look at it
from my point of view as described to me by small business employers.

First of all, from my own experience, how would I feel as a small
business person?

And then, second, from the points discussed with me by small
business people in Montana.

But I really think that all of us would agree that there are some
abuses that should be corrected. But I doubt whether you can come
in and, in a short period of time, arrange to go through even two or
three of those and to correctly address them.

Senator CHaFEE. You mean here in the committee?

Senator MELcueR. Here in the committee without extended hear-
ings by everybody that is involved, and they should be—should have
that opportunity to put in their recommendations. I do not think
it fits a time frame if we are going to bring this bill back and put it on
the floor.

Senator CHAFEE. There is nothing mandatory to bring the bill
back, you know. The resolution it came back here with made it an
option, whether it should come back. It did not direct the committee
it should come back. It should report no sooner than—no earlier than
July 15. So, you know, there is nothing sacred about this year.

Senator MELcHER. No: that is true. But my suggestion 1s that since
the bill, in my judgment, clarifies these two very significant points
for small business people that are covered by the NLRB, and also
because the statutory prohibition of extension of the NLRB's juris-
diction to small businesses, that the bill is meritorious and constructive
for small business people.

I suggest to the committee that is important to bring the bill back
and pass it.

Senator Cuaree. Thank you, Mr. Chairman.

Senator RieGLe. Thank you, Mr. Chairman.

] want to say that from my time in the Senate and the House, 1 do
not recall a time where testimony has been more important than
yours today in terms of thoughtfulness and the balance, the care with
which you have taken in terms of talking about people and trying to
think this through.

It is a great help to the Senate and a great help to the committee.
I appreciate the v&m't. and 1 appreciate the insight that you bring us.

And it is too bad that after drawing this committee assignment out
of a hat, and ultimately ending up elsewhere, that you cannot be here,
because you would certainly be a great source of strength to the
committee.

With respect to the earlier “access’ discussion with Senator Chafee,
it seems to me that if union organizers in Montana were to be in a
small coffee area, or rest area in a business location, and were to, in
some intimidating manner, try to browbeat or harass prospective em-
ployees that they would like to have support the union, the typical
reaction of the people from Montana would be to not vote for a union.

Those tactics are so self-defeating that they become something of a
red herring. And we can talk about that kind of a situation.

Any suggestion that that is the norm again distorts this whole
discussion and takes us down a side road and away from the sensible
evaluation of issues.
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Senator MeLcHER. Well, T think you are right, Senator. I think in
the first place that there would be very few small businesses that
would ever trigger access. There is a strong relationship between
employer and employee in a small business, as I know, built on mutual
respect. And for the employer to attempt in any way to sell the em-
ployees on something, talking with them in a systematic way, what
might be meritorious for that employee, would be a line that employers
that I know would not cross. So they would not trigger access.

But, in those instances where conceivably they did trigger access,
I think that a union organizer, or a pair of them, that plank themselves
down in the way, mind you, in a coffee area where you go to get a
cup of coffee, and you do not necessarily want to be told what is good
for you, that it would almost insure that employer, if he opposes the
union, he need not worry any more because the employee would
probably be the one to say to the union organizer, “Get out. I do
not want you here. What are you here for?”

Our people have, I believe, kind of a nice attitude toward their
fellow humans, and they are always willing to listen to somebody
that wants to propose something. But when they—they do not want
to be pushed around very much, and I think that is typical of
Americans.

And the first thing they are going to ask is, “What do T get out of
the $10 or $12 a month dues that I pay? What are you doing for me?”’
They are very skeptical of any approach that is awkward, inopportune,
or inconvenient. It would be a sure failure on the part of the organizers.

Senator RiecLe. Well, you know——

Senator MeLcHER. These organizers are not somebody drawn out

of Weshington or .\lom{:hi:‘- or somewhere. They are people who live

in Montana. They are Montanans.

Senator RiecrLe. Well, I would say that would be true of how people
in Michigan and all States tend to react to the kind of hypothetical
we talked about.

You know, it is interesting that we have a practical parallel
ourselves in that we have to go out and solicit positive responses as
candidates for election. We all know, perhaps better than anybody
knows, what is required in terms of trying to reach somebody,
especially somebody that is skeptical about what you are saying,
or who does not want to take the time to stop in front of a shopping
center to talk about why you are running for office.

You made two key points that I want to emphasize. First, I accept
your point that small businesses are worse off under existing law
and procedure, the whole mass of regulation that has accumulated,
versus what the much cleaner procedure of the Byrd package would
offer.

I think that is a central fact. Now, obviously, there has not been time
for that to be disseminated broadly, plus there is so much misinforma-
tion and hysteria to try to cut through.

It is illustrated perfectly by the editorial that you read where the
blanket statement is made that all the mom-and-pop stores in the
country would be bankrupt if this new bill were to pass.

That is absolute nonsense. It is untrue. But it is going to take awhile
for the kind of careful analysis that you have laid out for us today to
go out and counteract that misinformation.
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And along that line, let me just go one step further. With respect to
the data provided earlier, when I pointed out that 78 percent of all
U.S. businesses today are exempt under the current law and would
continue to be exempt under the proposed law, the Senator from Utah
who was here claimed in response that 78 percent were sole proprietor-
ships and did not therefore have employees and therefore would, in a
sense, render a different kind of meaning to the 78 percent of businesses
that are and will be excluded.

This 78-percent figure that I cited for all business excluded small
businesses in the country who are sole proprietorships or otherwise had
no employees.

Of the remaining businesses where there are employees, only
percent would fall within the reach of this bill. Also, 58 percent of the
members of the Senate have been voting in the last few votes to close
the debate and to get on with this issue. It does not mean that all 58
of the 100 are prepared to vote for the bill, although it may be that
even more are prepared to vote for the bill if we get to that point.

But, in normal terms, that kind of a percentage support—as I have
seen it in elections—is a landslide, any time 58 percent express them-
selves one way.

[ have heard it said with a good percentage much below that.

But one of the ironies of this whole debate is that the majority
of Senate Members of both parties have judged that this is sound
legislation for the country. But we cannot budge it because of the
rule that allows a minority to tie up the process. And so we are left
with an impression that there is a stalemate because there is a division
of opinion.

Quite the contrary is the case. There is a very substantial majority
sentiment across both parties to support this bill. But the majority
is not getting a chance to exercise itself because of the way that they
allow these filibusters in the Senate.

So your testimony, I think, is all the more important in light of
that fact.

The Cuatrmax. 1 agree completely. Thank you.
~ Senator Harcu. I think I might add otherwise, known as the
Senate rules.

Senator Mercuer. I will defend the filibuster.

Senator Harcu. So will 1. I think that is one way you can represent
the majority of people in this country, maybe the only way sometimes.

But, Senator Melcher, I have appreciated your advocacy on the
floor. We have had extensive colloquy. We have covered this before.

I think you have been an active advocate to try to get this bill to
make some sense. I particularly appreciate two comments that you
made today. And, No. 1, there is nothing sacred about having to
come up again this year, that it will probably be better off to take
some time and resolve some of the difficulties.

No. 2, we really should address some of the union abuses—that
takes more time.

We have 11 appropriation bills——

The Cuarrman. We have got to go.

Senator Haron. We have to dispose of these, it seems to me

Senator MeLcaer. Well, I do want to make it clear that I hope
we can bring it up again and pass it this year.

The Chairman. Thank you, John.

[The following was subsequently received for the record:]
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Dear Pete:
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The Curamyax. We will adjourn.

f“vllvr'i-llpnn. at: 12 :20 p.m.. the committee recessed, .~l1|1j-‘¢'l to the

call of the Chair.]
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