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LABOR LAW REFORM ACT OF 1978

THU RSDAY, JU NE  29, 1978

U.S. Senate,
Committee on Human Resources,

Washington, D.C.
The committee met, pursuant  to notice, at 9:32 a.m. in room 4232, 

Dirksen Senate Office Building, Senator Harrison A. Williams, Jr- 
(chairman) presiding.

Presen t: Senators Williams, Riegle, Schweiker, Pell, Chafee, and 
Hatch.

Opening Statement of Senator W illiams

The Chairman. We will come to order.
I would like to open this hearing with a few introductory words.
Late last Thursday the Senate agreed to recommit H.R.  8410 to 

this committee. The purpose of this action was to permit the Com­
mittee  on Human Resources to evaluate the previously expressed 
concerns of Senators and to develop a bill which would accommodate 
those concerns while maintaining the basic objectives of labor law 
reform.

The hearings being held today are viewed as an important part of 
that process. Their purpose is to provide a forum for Senators to 
express their concerns, and to serve as the founda tion for our com­
mittee  to reconsider the labor law reform bill. They are a specific 
response to a concern of the distinguished minority leader, who, at 
the time of the recommittal motion s tated:

I t is within the  contemplat ion of the major ity  leader, as I understand  it, th at  
during this  time the  Members of the  Senate  would have an opp ortuni ty to appear  
before th  jurisd ictional committe e to express the ir views, to make proposals  and  
recomm endations. Is it in the contempla tion of the  ma jor ity  leader th at  there 
would be hearings or ra ther  j us t consultation?

The response was th at  this was exactly what we had in mind. I 
stated:

I would hope, however , th at  we could give an opportunity for those viewpoints 
to be expressed in a different forum before our committee and  th at  would be my 
hope and objective—t ha t we could wrork th at  out so th at  these ideas expressed 
here in general debate could be more specifically addressed before our committe e. 
We would work toward th at objective.

The minority leader agreed tha t this was the appropria te course, 
and said, ‘T must say, Mr. President , tha t I am pleased the majori ty 
leader made this request, and I find it appealing .”

Therefore, last Friday, I wrote to my colleagues inviting each of 
them to appear before our committee to present their views.

Only Senators Lugar, Melcher and Hatch responded. One or two 
others had wanted to, bu t because of a conflict of floor action could 
not come over today.

(l)
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I am disappointed that more did not avail themselves of this 
opportuni ty.

Nevertheless, it is our intention, and I am sure the intention of 
the other members of th is committee, to carefully evaluate the testi­
mony which we will hear today.

Since consideration of this legislation began almost one year ago, 
I have repeatedly expressed the view tha t we need not adopt any 
particular  method or procedure for solving the problems which have 
developed with respect to the administra tion of the National Labor 
Relations Act. Our purpose has been to determine the extent to which 
employees are denied their  right to a prompt and effective resolution 
of representation disputes and unfair labor practice cases and to fashion 
a bill which corrects these problems. In my judgment, and in the 
judgment of the overwhelming majority of our committee, the weight 
of the evidence supports the conclusion tha t steps must  be taken to 
insure tha t employees are able to make a free choice on the issue of 
union representation without fear of coercion. Keeping this general 
purpose in mind, first in committee and then during the floor debate, 
we have made revisions designed to make the bill fairer and more 
evenhanded. And we are prepared to go further if, in so doing, we 
can quell the irrational fears which this bill has engendered.

There is an unfor tunate  tendency during the course of a legislative 
batt le of this magnitude for atten tion to focus on the political as­
pects of the struggle, the parliamentary tactics of the opposing sides 
and the relative s trength  or weakness of the groups most directly in­
volved in the debate, rather  than on the substan tive provisions of the 
bill. I t is my hope tha t at this stage of our deliberations we can focus 
on substance, rather than continuing to concern ourselves with the 
strength of the lobbying effort being made by the business community 
or by organized labor.

For in the last analysis our concern is not the relative interests of 
business or labor, but  the rights of working men and women. If we can 
keep this in mind, I am convinced we can reach agreement on a bill 
that  will be both effective and fair.

I t is with this sp irit that  I open today’s hearing.
First, however, we will insert in the  record the texts of H.R. 8410, 

its principal amendment (Arndt. No. 2445), and S. 2467, as it was 
reported  out of this committee.

[The texts  of H .R. 8410, Arndt. No. 2445, and S. 2467 follow:]
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95tii  C ON GR ESS 
1st S ession H. R. 8410

IN TILE SENATE OF THE UNITED STATES
October 7 (leg isla tive  day , October 6) , 1977 

Read  twice and  ref err ed  to the Committee on Unman Resources

AN ACT
To amend the National Labor Relations Act to strengthen the 

remedies and expedite the procedures under such Act.

1 Be  it enacted by the Senate and  House of  Ttepresenta-

2 tives of the United  Sta tes  o f America in Congress assembled,

3 That (a) this Act may he cited as the “Labor Reform Act

4 of 1977”.

5 (b) Excep t as otherwise specifically provided, whenever

6 in this Act an amendment or repeal is expressed in terms of

7 an amendment to, or repeal of, a section or other  provision,

8 the reference shall be considered to be made to a section or

9 other provision of the National Labor Relations Act.

W Sec. 2. (a) Section 3 (a) of the National Labor  Rela- 

11 tions Act is amended to read as follows:

II
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Sec. 3. (a) The National Labor Relations Board 

(hereinafter called the ‘Board’) created by this Act prior to 

its amendment by the Labor-Management Relations Act, 

1947, and by the Labor Reform Act of 1977, is hereby con­

tinued as an agency of the United States, except that the 

Board shall consist of seven instead of five members, ap­

pointed by the President  by and with the advice and consent 

of the Senate. Of the two additional members so provided for, 

one shall be appointed for a  term of five years and the other 

for a term of six years . Their successors, and the successors 

of the other members, shall be appointed for terms of seven 

years each, excepting that  any individual chosen to fill a 

vacancy shall be appointed only for the unexpired term of the 

member whom that  individual shall succeed. The President  

shall designate one member to serve as Chairman of the 

Board. No more than  a simple majority of the members of 

the Board shall be members of the same political party. 

Any member of the Board may be removed by the President, 

upon notice and hearing, for neglect of duty or malfeasance 

in office, but for no other  cause.”.

(b) (1) The third  sentence of section 3 (b) is amended 

by striking “three” and substituting “four” .

(2) Section 3 (h) is further amended by inserting after 

the third sentence the following new sentence:  “The Board 

shall within ninety  days after the date of enactm ent of the 6
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Labor Reform Act  of 1977 establish a procedure, upon con­

ditions stated in the rule, pursuant to which a group desig­

nated pursuant to die first sentence of this subsection may, in 

appropriate  cases, upon motion of the prevailing party  in a 

decision of an  administra tive law judge after a hearing under 

section 10 (b ) , summarily affirm such decision. A motion for 

summary affirmance shall be filed within ten days after the 

decision of the administrative law judge, any response shall 

be filed within twenty  days thereafter, and the motion and 

response shall  then be presented for decision to a group desig­

nated pursuant  to the first sentence of this subsection.” .

Sec. 3. Section 6 is amended to read as follows:

“Sec. 6. (a) The Board is authorized to make, amend, 

and rescind (in the manner prescribed by subchapter II  of 

chapte r 5 of title  5, United States Code) such rules and reg­

ulations as may be necessary to carry  out the provisions of 

this Act.

18 “ (b) (1)  The Board shall within twelve months after

19 the date of enactment of the Labor Reform Act of 1977 issue

20 regulations to implement the provisions of section 9( c)  (6)

21 including rules—

22 “ ( A) which shall, subject to reasonable conditions,

23 including due regard for the needs of the employer to

24 mainta in the continuity of production, provide that  if an

25 employer or employer representative addresses the em-
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1 ployees on its premises  or during working time on issues

2 relating to representation  by a labor organization during

3 a period of time that  employees are seeking representa-

4 tion by a labor organization, the employees shall be as-

5 sured an equal opportunity  to obtain in an equivalent

6 manner information concerning such issues from such

7 labor organization, and, with due regard for the rights

S declared in section 7, the right of such labor organiza-

9 tions to conduct meetings without undue interference,

10 and the right of the employees to the privacy of their

11 homes, provide also that the employees are assured an

12 equal opportunity overall to obtain such information

13 from the employer and such labor organizat ion: Pro-

14 vided, That the rule shall apply to elections conducted

15 pursuant to sections 9(c ) (1) and 9( e)  ;

Hi “ (B) to facilitate agreements concerning the eligi-

l 7 bility of vot ers; and

IB “ (C) to govern the holding of elections in cases in

19 which an appeal has not been decided prior to the date

20 of the election.

21 “ (2) The Board shall, to the fullest ex tent practicable,

22 exercise its authority under subsection (a) of this section to

23 promulgate rules declaring certain units to be appropriate

24 for the purposes of collective bargaining.

2,5 “ (3) A rule or regulation issued by the Board with

»

►
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5

1 respect to the subject matter set forth in para grap h (1) or

2 (2) of this subsection shall he judicial ly reviewable only in

3 a proceeding under section 10 of this Act and only on the

4 grounds that the Board prejudicially violated the require-

5 incuts of subchapter I I  of chapter 5 of title 5, United  States

6 Code, or that a rule or regulation of the Board is arbit rary

7 or capricious, contrary to a specific prohibition of this Act,

8 or of the Constitution. The failure of the Board to comply

9 with the time requirements set forth in parag raph (1) of

10 this subsection, or to institute a rulemaking proceeding with

11 respect to the subject matter set forth in paragraph (2) of

12 this subsection, within a reasonable period of time after a

13 request for such a rulemaking procedure has been fded with

14 the Board pursuant to section 553 (e) of title 5, United

15 States Code, to complete such a procedure within a reason-

16 able period after its institution, may be reviewed upon the

17 petition of any aggrieved party in the court of appeals of

18 the judicial circuit in which the petitioner resides or has its

19 principal office, or in the United States Court of Appeals 

for the District of Columbia Circuit. The court of appeals

21 shall have jurisdiction to grant  appropriate relief.

22 “ (4) (a) Notwithstanding any other provision of this

23 simultaneously with promulgation or repromulgation of 

2i anv rule or regulation, the National Labor Relations Board 

25 promulgating  or repromulgating the rule or regulation shall
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2 transmit a copy thereof to the Secre tary of the Senate and

2 the Clerk of the House of Representatives. Except as

3  provided in paragraph (2 ),  the rule or regulation  shall not

4 become effective, if—

5 (1) within ninety calendar days of continuous ses-

6  sion of Congress after the date of promulgation, both

7 Houses of Congress adopt a concurrent resolution, the

8 matter after the resolving clause of which is as follows:

9 ‘That Congress disapproves the rule or regulation pro-

10 mulgated by the National Labor Relations Board dealing

11 with the matter  of , which rule or regulation

12 was transmitted to Congress on the blank

13 spaces therein being appropriately  filled ; or

14 (2) within sixty calendar days of continuous ses-

15 sion of Congress after the date of promulgation, one

16 House of Congress adopts such a concurrent resolution

17 and transmits such resolution to the other House, and

18 such resolution is not disapproved by such other House

19 within thirty calendar days of continuous session of Con-

20 gross after such transmittal.

21 “ (b) If  a t the end of sixty calendar days of continuous

22 session of Congress after the date of promulgation of a  rule

23 or regulation, no committee of ei ther House of Congress has

24 reported or been discharged from further  consideration of a

25 concurrent resolution disapproving the rule or regulation.
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and neither  House has adopted such a  resolution, the rule or 

regulation may go into effect immediately.  If, within such 

sixty calendar days, such a committee has repor ted or been 

discharged from furthe r consideration of such a resolution, or 

either House has adopted such a  resolution, the rule or reg­

ulation may go into effect not sooner than nine ty calendar 

days of continuous session of Congress after its promulga­

tion unless disapproved as provided in para grap h (1) (A ).

“ (c) Congressional inaction on, or rejection of, a resolu­

tion of disapproval under this subsection shall not be deemed 

an expression of approval of the rule involved.

“ (C) For the purposes of subparagraphs  (A.) and (B) 

of this paragraph—

“ (i) continuity of session is broken only by an ad­

journment of Congress sine die ; and

“ (ii) the days on which either House is not in ses­

sion because of an adjournment of more than three days 

to a day certain are excluded in the computation of 

thirty, sixty, and ninety  calendar days of continuous 

session of Congress.” .

Sec. 4. Section 9( b)  (3) is amended by striking “, or 

is affiliated d irectly or indirectly with an organization which 

admits to membersh ip, employees other than guards .” and 

substituting “nonguard  employees of the same employer at 

the same location, or if such organization is directly affiliated
2425
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with any national or international labor organization which 

represents nonguard employees of the same employer at the 

same location”.

Sec. 5. Section 9( c)  is amended by adding at the end 

thereof the following new paragraph:

“ (6) (2V) Notwithstanding any other provisions of sec­

tion 9, whenever a petition shall have been filed and served 

on the employer, or a labor organization pursuant to subsec­

tion (C) (1) (A)  or (e) (1) of this section 9, or the in­

dividual or the labor organization that is the representative 

defined in subsection (a) of this section, in accordance with 

such regulations as may be prescribed by the Board, by an 

employee or group of employees or any individual or labor 

organization acting  in their behalf alleging that  their em­

ployer declines to recognize their representative as the rep­

resentative defined in subsection (a) in a unit appropriate 

for the purposes of collective bargaining under a rule estab­

lished by the Board pursuant to section 6 or a decision in 

the applicable industry , that a majority of the employees in 

that unit have designated that individual or labor orga­

nization as their representative defined in subsection (a ),  

and that no individual or labor organization is currently 

certified or recognized as the exclusive representative of any 

of the employees in the bargaining unit defined in the peti­

tion, or that a majori ty of employees in a unit currently cer-

*23
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1 tified or recognized designate that they no longer desire rep-

2 resentation, or tha t a majority  of the employees covered by

3 an agreement  made pursuant  to section 8(a ) (3) designate

4 that such authority  be rescinded, the Board shall investigate

5 such petition. If the Board finds that the unit there specified

6 is a unit covered by an agreement pursuant to section 8 (a)

7 (3 ),  or is a unit  where the certified or curren tly recognized

8 representative is no longer desired, or is a unit appropr iate

9 for the purposes of collective bargain ing under a rule estab-

10 fished by  the Board pursuant  to section 6 or a decision in the

11 applicable industry , and if the Board has reasonable cause

12 to believe that a question of representation  affecting com-

13 inerce exists and that  the other conditions specified in this

14 subsection have been met, the Board shall within seventeen

15 days after the fifing and serving of the petition direct an

16 election by secret ballot not more than twenty-five days after

17 a petition is filed and served under this subparagraph  and

18 shall so notify the representative named in the petition and

19 the employer, (ii) Asserting that  a  majority of the employ-

20 ees in a unit appropria te for the purposes of collective bar-

21 gaining do not wish to be represented by the individual or

22 labor organization which has been certified or is being cur-

23 rently recognized by their employer as the representa tive

24 defined in subsection (a ) , or do not wish to be covered by

25 an agreem ent between their employer and a labor organiza-
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tion made pursuant  to subsection (a) (3) of section 8, the 

Board shall investigate such petition. If the Board has rea­

sonable cause to believe tha t a  question of representation  af­

fecting commerce, or a question covering an agreement made 

pursuant to subsection (a) (3) of section 8, exists and that 

the other conditions specified in this subsection have been 

met, the Board shall within seventeen days after the filing 

and serving of the  pe tition  direct an election by secret ballot 

which shall take place within eight days after such election 

is directed by the Board, and in no event more than twenty- 

five days after a petition is filed and served under this sub­

paragraph, and the Board shall so notify the representative 

named in the petition and the employer.

“ (B) In any proceeding under this subsection in which 

the Board directs an election by secret ballot, and which is 

not governed by subparagraph (A) of this paragraph, the 

Board shall direct the election on a date not more than 

fifty days after the filing and serving of the petition and shall 

inform the representative named in the petition, the em­

ployer, and all other interested parties of the election date not 

less than fifteen days prio r to the election except that,  where 

the Board determines that  the proceeding presents issues of 

exceptional novelty or complexity, the Board may direct the 

election on a date not more than seventy-five days after the 

filing and serving of said petition. In computing the time
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1 limits stated in this paragraph the days of the week during

2 which a majori ty of the employees involved in the election

3 are on vacation shall not be included.

4 “ (C) After  an election conducted pursuant to subpara-

5 graph  (A) or (B)  of this paragraph is completed, the

6 Board shall, unless under a rule adopted pursuant  to sub-

7 section (b) (1) (D) of section 6, the ballots have been

8 impounded, prom ptly  serve the parties with a tally of the

9 ballots.

10 “ (ft ) (i) Any par ty to the election conducted pursuant

11 to subparagraphs (A) and (B) of this paragraph may, with-

12 in five days after such election, object to the election on the

13 ground that conduct contrary  to a rule relating to election

14 declared by the Board pursuant to its authority under section

15 6 or conduct cont rary to a rule of decision declared by the 

]6 Board in a proceed ing under section 10 did affect the result

17 of the election.

18 “ (ii) With  regard to challenged ballots, the Board shall,

19 where such ballots are sufficient in number to affect the

20 outcome of the election, investigate the challenges and serve

21 a repor t upon the parties on challenges: Provided, That

22 nothing contained herein  shall preclude resolution of the

23 eligibility questions raised by such challenges in a subsequent 

- 24 unit clarification proceeding.

25 “ (iii) The Board shall move expeditiously to resolve

30-850 0  -  78 - 2
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any issues raised by the objections or regard ing eligibility 

and to certify the results of the election: Provided , That  an 

objection that  an election was conducted under subpara­

graph (A)  instead of subparagraph (B) shall not be a basis 

for setting the election aside .” .

Sec. 6. Section 9 (d) is amended by inserting immedi­

ately before the period  at the end thereof a comma and the 

following: “except that  no such certification shall be set 

aside unless the Board  in issuing such certification prejudi­

cially violated the procedura l requirements of this Act or of 

subchapter I I  of chap ter 5, United States Code, or  acted arb i­

trarily or capriciously, or contrary to a specific prohibition 

of this Act or of the Constitution, or made findings with 

respect to questions of fact which are not supported by sub­

stantial evidence on the record considered as a whole.” .

Sec. 7. The first sentence of subsection (10) (b) is 

amended to read as follows:

“ (b) Whenever—

“ (1) it is charged that any person has engaged in 

or is engaging  in any such unfair labor practice,  or

“ (2 ) it is charged that  any person has engaged in 

or is engaging in a willful violation of—

“ (A ) any final order of the Board entered pur­

suant to subsection (c) of this section and which

21



15

l

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

13

is not and has not been the subject of a proceeding 

under subsection (e) or (f) of this section, or 

“ (B) any final order of a court of appeals of 

the United  States entered in a proceeding under sub­

section (e) or (f) of this section, prohibi ting inter­

ference with, restraint or coercion of employees in 

the exercise of the rights guaranteed in section 7 or 

discrimination against employees to encourage or 

discourage membership in a labor organization, 

and that  said violation occurred within three years of 

the entry  of the order violated,

the Board, or any agen t or agency designated by the Board 

for such purposes, is authorized to issue and cause to be 

served upon such person a complaint stating the charges. 

Such complaint shall contain a notice of hearing before the 

Board or member thereof, or before a designated agent or 

agency, at a place therein fixed, not less than five days after 

the serving of such complaint. No complaint shall be issued 

based upon any unfair  labor practice or willful violation of 

a final order occurring more than six months prior to the 

filing of the charge with the Board and the service of a copy 

thereof upon the person against whom such charge is made, 

unless the person aggrieved thereby w’as prevented from 

filing such charge by reason of service in the Armed Forces,
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in which event the six-month period shall be computed from 

the day of his discharge.” .

Sec. 8. Section 10 (c) is amended by—

(1) insert ing “ (1) ” after “ (e )” ;

(2) striking out the fifth sentence of parag raph  (1)

(as redesignated by this section) and inserting in lieu 

thereof the following: “If  upon the preponderance of 

the testimony taken  the Board shall not be of the opinion 

that the person named in the complaint has engaged 

in or is engaging in any such unfair labor practice, 

or lias willfully violated or is willfully violating a final 

order as specified in subsection (b) of this section, then 

the Board shall state its findings of fact and shall issue 

an order dismissing the  said complaint .” ;

(3) by adding a t the end thereof the following new 

para graphs :

“ (2) If upon the preponderance  of testimony taken the 

Board shall be of the  opinion that the allegation in the com­

plaint that a person has willfully violated or is willfully vio­

lating a final order as specified in subsection (b) of this sec­

tion has been sustained, then  the Board shall state its findings 

of fact and shall issue and cause to be served on such person 

an order certifying  the identification of that person to the 

Secretary  of Labor. Notwithstanding any othe r law, unless 

the Secretary of Labo r determines that because of unusual
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1 circumstances the national interest requires otherwise, the

2 Secretary shall certify the identity  of such person to the

3 Comptroller General. The Comptroller General shall distrib-

4 ute a list to all agencies of the United States containing the

5 names of persons certified by the Secretary of Labor pursu-

6 ant to this subsection. Unless the agency of the United States

7 concerned, after notice and oppor tunity for hearing to all

8 interested parties, certifies to the Secretary of Labor that

9 there is no other  source of material or services furnished by

10 the person affected by the Board order, no contracts shall

11 be awarded to such person for a  reasonable, definitely stated

12 period of time commensurate with the seriousness of the viola-

13 tion, as determined by the Secretary of Labor, but such 

24 period shall not exceed three years. A deba nnen t may be 

1 5  removed or the period may be reduced by the Secretary of 

2g Labor upon the submission of an application,  supported by 

27 documentary evidence, setting forth appropriate grounds for 

2g the granting of relief, including without limitation compliance 

29  with the final order  found to have been willfully violated,

bona fide change of ownership or management, a fraud or 

misrepresentation of the charging party : Provided,  That this 

22 subparagraph shall rest rict the award of contracts solely to the 

9 3  products or service performed at the particular facility or fa-

24 cilities where the willful violation occurs or of the business

25 entity  legally responsible for the willful violation or to the
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local, intermediate, national or international labor organiza­

tion legally responsible for the willful violation.

“ (3) In  a  case in which the Board determines that any 

person has engaged in an unfair labor practice within the 

meaning of subsection (a) (1 ),  (a) (3 ),  (b) (1 ),  or (b) 

(2) of section 8 which deprives an employee of employ­

ment while employees in a bargaining unit which includes 

that employee are seeking  representation by a labor orga- 

ganization or during the period after  a labor organization 

has first been recognized as a representative defined in sub­

section (a) of section 9 in such unit until the first collective­

bargaining contract is entered into between the employer 

and the representa tive, the measure of backpay for the period 

until a valid offer of reinsta tement is made shall be double 

the employee’s wage rate  at the time of the unfair labor 

practice  less the wages the employee has earned during that 

period. In  a case in which the Board determines that an 

unlawful refusal to barga in prior to the entry  into the first 

collective-bargaining contract between the employer and 

the representa tive selected or designated by a major ity of 

the employees in the bargaining unit has taken place, the 

Board may award to the employees in that unit compensa­

tion for the delay in bargaining caused by the unfair labor 

practice which shall be measured by the difference between 

(i) the wages and other benefits received by such employees
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during the period of delay, and (ii) the wages and fringe 

benefits such employees were receiving at the time of the 

unfair labor practice multiplied by the percen tage change in 

wages and other benefits stated in the Bureau of Labor 

Statistics’ average wage and benefit settlements,  quarterly 

report of major collective-bargaining settlements, for the 

quarter  in which the delay began. If the Secretary of Labor 

certifies to the Board that the Bureau has, subsequent to 

the effective date of the Labor Beform Act of 1977, insti­

tuted regular issuance of a statistical compilation of bargain­

ing settlements which the Secretary determines would better 

effectuate the purposes of this subsection than the compila­

tion specified herein, the Board shall, in administering this 

subsection, use the compilation certified by the Secretary.” .

Sec. 9. (a) The third sentence of subsection 10(e) is 

amended by inser ting immediately before the period at the 

end thereof a comma and the following: “nor shall any objec­

tion be considered by the court unless a petition for review 

pursuant  to subsection (f) of this section has been timely 

filed by the party stating the objection”.

(b) The fourth sentence of section 10(e)  is amended 

to read as follows: “The findings of the Board with respect 

to questions of fact if supported by substantial evidence on 

the record considered as a whole shall be conclusive: Pro­

vided, That no finding of the Board that a representative is25
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1 the exclusive representative of the employees in a unit for

2  purposes of collective bargaining shall he accepted by the

3 court unless such representative  has been certified by the

4  Board after a secret ballot  election conducted in accordance

5 with subsection (c) of section 9 or has been determined to *

6 be a representative defined in subsection (a) of section 9 by 

rj the Board in an order entered pursuant to subsection (c) of 

g this section: Provided further, That no such order shall be 

9 entered where the employer has not engaged in conduct, un-

10 lawful under this Act, which undermines a free and fair elec-

11 tion under subsection (c) of section 9: Provided further,

12 That  any representative designated or selected prio r to the

13 effective date of this Act  shall remain such representative

14 under this provision unless such designation or selection is

15 withdrawn by the employees in the unit appropriate  for the

16 purposes of collective bargain ing in an election under sub-

17 section (c) of section 9:  Provided further, That  where the

18 employer agrees to recognize an individual or labor  organiza-

19 tion as a representative defined in subsection (a) of section

20 9 on the basis of proof of majority  support other  than a

21 Board certification and such support is in fact demonstrated,

22 the individual or labor organization so chosen shall be con-

23 sidered to be a representative for purposes of subsection (a)

24 of section 9.
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(c) The first sentence of subsection 10( f) is amended

by—

(1) inserting “ within thirty days” after “by filing”, 

and

(2) inserting before the period at the end thereof 

the following: “except that, if a  petition for review has 

been timely filed, any  o ther party to that Board proceed­

ing, aggrieved by the order, may, within fifteen days of 

service on it of said petition, file a further  petition for 

review ”.

Sec . 10. The first sentence of section 10(1) is amended 

to read as follows:

“ (1) Whenever it is charged that any person has en­

gaged in an unfair labor practice within the meaning of— 

“ (1) subsection (a) (3) or (b) (2) of section 8 

which deprives an employee of employment while em­

ployees in a bargaining unit which includes tha t em­

ployees are seeking representation  by a labor organiza­

tion or during the period after a labor organization 

has first been recognized as a representative  defined in 

subsection (a) of section 9 in such unit until the first 

collective-bargaining contract is entered into between

the employer and the representa tive, or

2021
22
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1 u (2) subsection 4 (A ),  (B ), or (C) of section

2 8(b)  or section 8(e ) or section 8( b)  (7 ),

3 the preliminary investigation of such charge shall be made

4 forthwith and given prior ity over all other cases except cases

5 of like character in the office where it is filed or to which it

6 is referred.” .

7 Sl!C. 11. Section 10 (m) is amended by inserting “under

8 circumstances not subject to section 10 (1),” after “section

9 8,” .

10 Sec. 12. Section 10 of the National Labor Relations

11 Act, as amended, is amended by adding at the end thereof

12 the following new subsection:

13 “ (n)  Where there exists an agreement between an eni-

14 ployer and a labor organization, whether express or implied,

15 not to strike, picket or lockout, the Board, if it finds that the 

10 public interest would be served thereby, shall have the power

17 to petition any district  court of the United States (includ-

18 ing the District Court of the United States for the District

19 of Columbia) within any district where either  or both of the

20 parties reside or transact  business, for such temporary in-

21 junctive relief or restra ining order as is necessary to prevent

22 any person not authorized by a representative of employees

23 of the employer being struck or picketed within the meaning

24 of subsection (a) of section 9 from engaging in, or induc-

25 ing or encouraging an}’ employee of the employer to engage
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1 in, conduct in breach of such agreement, irrespective of the

2 nature of the dispute underlying such s trike, picket  or lock-

3 out, and such court shall have jurisdiction to grant to such

4 party  or the Board such temporary injunctive relief or re-

5 straining order as it deems just and prope r.” .

6 Sec. 13. Exc ept  as otherwise specifically provided in

7 this Act, the amendments made by  this Act shall take effect

8 sixty days after the date of enactment of this Act.

Passed the House of Representatives October G, 1977.

Atte st: EDMUND L. IIEN SITAW, JR .,
Clerk.
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Purpose: Calendar No. 7 0 9
To expedite procedures under the National 
Labor Relations Act. Arndt. No. 2 4 4 5

95th CONGRESS 
2d Session H.R.8410

IN  TH E SENA TE  OE TH E UN ITED  STA TES

J une 8 (legislative day, May 17), 1978 
Ordered to be printed

AMENDMENT
(IN THE NATU RE OF A SUBSTITUTE)

Proposed by Mr. Robert  C. B yrd (for himself, Mr. W ill iams , 
Mr. J avit s, Mr. F ord, Mr. Dur ki n, Mr. McI ntyr e, 
Mr. Sparkma n, Mr. Stafford , Mr. H uddleston, Mr. 
Bayh , Mr. Bur dick , Mr. Abou rez k, Mr. Clar k, Mr. 
Eagleton, Mr. Melch er , Mr. Metzenb au m, Mr. Moy­
ni ha n, Mr. Ran do lph, Mr. Riegl e, Mr. Nelson, Mr. 

Sasser, Mr. Cas e, and Mr. P ackwood) to H.R . 8410, 
an Act to amend the National Labor Relations Act to 

strengthen the remedies and expedite the procedures under 
such Act, viz: strike all after the enacting clause and, 

insert the following:

1 That (a) this Act may be cited as the “Labor Law Reform

2 Act of 1978” .

3 (b) Except as otherwise specifically provided, whenever
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2 in this Act an amendment or repeal is expressed in terms

2 of an  amendment to, or repeal of, a section or othe r provi-

3 sion, the reference shall be considered to be made to a section

4 or other provision of the National Labor Relations Act.

5 Sec. 2. (a) Section 3 (a) of the National  Labor  Rela-

6 tions Act is amended to read  as follows:

7 “Sec. 3. (a) The National  Labor Relations Board

8 (hereinafter called the ‘Board’) created by this Act prior  to

9 its amendment by the Labor-Management Relations Act,

10 1947, and by the Labor  Law Reform Act of 1978, is hereby

11 continued as an agency of the  United States, except tha t the

12 Board shall consist of seven instead of five members, ap-

13 pointed by the President by and with the advice and consent

14 of the Senate. Of the two additional members so provided

15 for, one shall be appoin ted for a term of five years and the 

1® other for a term of six years . Their successors, and the suc-

17 cessors of the other members,  shall be appointed for terms of

18 seven years each, excepting that any individual chosen to fill

19 a vacancy  shall be appointed only for the unexpired term of

20 the member whom that  individual shall succeed. The Presi-

21 dent shall designate one member to serve as Chairman of the

22 Board. No more than a simple majority of the members of

23 the Board shall be members of the same political party. Any

24 member of the Board may be removed by the President,
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upon notice and hearing, for neglect of duty or malfeasance 

in office, but for no o ther cause.” .

(b) (1) The third sentence of section 3 (b) is amended 

by striking “th ree” and substituting “four” .

(2) Section 3 (b) is fur ther amended by inserting after 

the third sentence the following new sentence: “The Board 

shall within ninety days after the date of enactment of the 

Labor Law Reform Act of 1978 establish a procedure, upon 

conditions stated in the rule, pursuant  to which a group 

specifically designated pursuant to the first sentence of this 

subsection to decide summary judgment cases may, where 

appropriate upon the motion of a prevailing par ty in a deci­

sion of an Administra tive Law Judge issued a fter a hearing 

under subsection (b) of section 10, summarily affirm such 

decision. A motion for summary affirmance shall be filed 

within ten days after  the decision of the Adminis trative Law 

Judg e, any exceptions to that  decision and any response to 

that  motion shall be filed within twen ty days thereafter, 

and the motion and response shall then be presented for 

decision.”.

Sec. 3. The second and third sentences of section 4( a)  

are amended to read as follows: “The Board shall appoint 

an executive secretary, and such attorneys,  examiners, law 

clerks to Admin istrative Law Judges, and regional directors,
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and such other employees as it may from time to time find 

necessary for the prop er performance of its duties. The 

Board may not employ any attorneys for the purpose of re­

viewing transcripts of hearings or preparing drafts of opin­

ions except that  any  attorney employed for assignment as a 

legal assistant to any  Board member may for such Board 

member, and any law clerk assigned to an Administ rative 

Law Judge may for such judge, review such transcrip ts and 

prepare such d rafts. ”.

Sec. 4. Section 6 is amended to read as follows:

“Sec. 6. (a) The Board is authorized to make, amend, 

and rescind (in the manner prescribed by subchapter II  of 

chapter 5 of title 5, United States Code) such rules and 

regulations as may be necessary to carry out the provisions 

of this Act.

“ (b) (1) The Board shall within twelve months after 

the date of enactment  o f the Labor Law Reform Act of 

1978 issue regulations to implement the provisions of sec­

tion 9 including rules—

“ (A)  which shall provide that after a notification 

under subsection 9( c)  (6) (A)  has been served and 

until an election under section 9 has been held, or die 

notification has expired, if an employer or agent of the 

employer addresses the employees at the work site 

or during working time on issues relating to representa-
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5tion by a labor organ ization the employees shall be assured an equal oppo rtunity to obtain in an equiv alent  manner inform ation conce rning such issues from such labor organization, and such rule shall (i) not grant the opportunity to obtain information from a labor organization provided herein during  work ing tim e; (ii) limit  that oppo rtun ity to nonw orking areas incl uding but not limite d to parki ng lots, cafeter ias, and other areas where employees are allowed to cong rega te during changes of shift, breaks, mealt ime, or other nonwor k time except restrooms an other locations not suitable for the exchange  of vie ws;  (iii) limit the numbe r of nonemployee labor organization representatives at each such area to a ma xim um  of two exc ept that with  regard to park ing lots the maximum shall be four; (iv)  require the labor organization to provide at least  one da y’s ad­vance  notice of a request to address the emplo yees and that said notif icatio n shall specify the areas to be used and shall state the  names of the organiz atio n’s non­employe e repres entatives and the time durin g which they will be pre sen t; and protect the emp loye r’s interest in uninterrupted operation and in discipline  and the employees’ righ t to enga ge in act ivit y protecte d by sec­tion 7 free of interference, restraint, and coe rcion: Pr o­
vided, That the provision s of such rule shall not appl y
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to an employer who compensates fewer than ten indi­

viduals ;

“ (B) to facilitate the resolution of disputes con­

cerning the eligibility of vo ters ; and

“ (C) to govern the holding of elections in cases in 

which an appeal has not been decided prior to the date 

of the election.

“ (2) The Board shall, to the fullest e xtent practicable, 

9 exercise its authority under subsection (a) of this section to

10 promulgate rules declaring certain units to be appropriate for

11 the purposes of collective bargaining.

12 “ (3) A rule or regulation issued by the Board with

13 respect to the subject matter  set forth in paragraph (1) or

14 (2) of this subsection shall be judicially reviewable in ac-

15 cordance with  the provisions of section 706 (2) (A) through

16 (D) of title 5, United States Code, only in a proceeding

17 under section 10 of this Act. The failure of the Board to

18 comply with the time requirements set forth in paragraph

19 (1) of this subsection, or to institute a rulemaking proceed-

20 ing with respect to the subject matter set forth in paragraph

21 (2) of this subsection, within a reasonable period of time

22 after a request for such a rulemaking procedure has been filed

23 with the Board pursuant to section 553 (e) of title 5, United

24 States Code, to complete such a procedure within a reason-

25 able period after  its institution, may be reviewed upon the

30-850 0  -  78 - 3
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petition of any aggrieved party in the court of appeals of the 

judicial circuit in which the petitioner resides or  has its prin­

cipal office, or in the United States Court of Appeals for the 

District of Columbia Circuit. The court of appeals shall have 

jurisdiction to grant  appropriate relief.” .

Sec. 5. Section 9(b ) (3) is amended by striking  out 

“such organization admits  to membership, or is affiliated 

directly / or indirectly with an organization which admits 

to membership, employees other than guards” and inserting 

in lieu thereof by a hyphen  and the following:

“ (A) in the case of a unit involving guards regu­

larly assigned to work on the premises of two or more 

employers (whethe r or not individual guards move be­

tween the premises of such employers), such organiza­

tion admits to membership, or is affiliated, directly or 

indirectly, with an organization which admits to mem­

bership, employees other than guards, and

“ (B) in any other  case, such organization admits 

to membership nonguard employees at  the same location, 

or if such organizat ion is directly affiliated with any 

national or in ternat ional  labor organization which repre­

sents nonguard employees at the same location” .

Sec. 6. Section 9 (c) is amended by adding at the end 

thereof the following new par agrap h:

“ (6) (A) In  direct ing an election by secret ballot, the
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j  Board shall set the election on the earliest administratively

2 feasible date but not less than thirty-five days after the em-

3 ployer involved has been notified in writing that  the em-

4 ployees in that  unit  are seeking represen tation by the labor

5 organization involved, or that  the employer and labor

6 organization have been notified that  the employees do not

7 wish to be represented by the individual or labor organiza-

8 tion which has been certified or is being curren tly recognized

9 by their employer as the representative defined in subsection

10 (a ) , or do not wish to be covered by an agreem ent between

11 their employer and a labor organization made pursuant to the

12 first proviso to subsection (a) (3) of section 8, and not more

13 than fifty days afte r the filing and serving of the petition

14 (unless another date  prior  to such thirty-fi fth day is agreed

15 to by the employer and the represen tative named in the  peti-

16 tio n) , except that  where  the Board determines that the pro-

17 ceeding presents issues of exceptional novelty or complexity,

18 the Board may direct the election on a date not more than

19 seventy-five days after  the filing and serving of said petition.

20 In  computing the time limits stated in this subsection the

21 days of the week during which a major ity of the employees

22 involved in the election are on vacation shall not be included.

23 To be effective for purposes of this subsection, notification

24 other than a petition must specify the unit stated in the

25 petition and must be served no more than six m onths before
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the filing and serving of the petition. If a notification other 

than a petition is served as provided in this subsection and 

a petition is not filed within the six-month period specified 

above, a second notification by the same person including 

a petition filed during the succeeding two months shall he of 

no force or effect.

“ (B) Notwithstanding  any other provisions of section 

9 the following provisions of this subparagraph app ly:

“ (i) The Board, in processing petitions, shall grant

first priority to petitions supported by a major ity of the 

employees in a unit  appropriate for the purposes of col­

lective bargaining involved in which no individual or 

labor organization is currently certified or recognized 

as the exclusive representative of any of the employees 

and to petitions under subsection (e) supported by a 

majority  of the employees in the unit involved.

“ (ii) Where the unit specified in the petition  is a 

unit appropr iate for the purposes of collective bargain­

ing under a rule established pursuant to section 6, the 

Board shall direct  an election without regard to the 

provisions of para graph (1) of this subsection with 

respect to a hear ing prior to such election.

“ (C) After  an election conducted pursuant to subpara­

graph (A) or (B) of this paragraph is completed, the 

Board shall, unless under a rule adopted pursuant to sub-
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section (b) (1) (C) of section 6, the ballots have been im­

pounded, prom ptly serve the parties with  a tally of the 

ballots.

“ (D) (i) Any party to an election conducted pursuant 

to subparagraph (A)  or (B) of this paragraph may, within 

five days after such election, object to the election on the 

ground that  conduct contrary to a rule relating to the elec­

tion declared by the Board pursuant to its author ity under 

section 6 or conduct contrary to a rule of decision declared 

by the Board in a proceeding under section 10 did affect the 

result of the election. Except  for the purposes of issuing and 

enforcing rules applicable to campaigning during the forty- 

eight hours prio r to the holding of an election, the limitations 

stated in subsection (c) of section 8 on the Board’s authority 

to utilize evidence in determining that an unfair labor prac­

tice has been committed shall also be applicable in deter­

mining th at an election be set aside.

“ (ii) Whenever challenged ballots are sufficient in num­

ber to affect the outcome of the election, the Board shall 

investigate the challenges and serve a report on challenges 

upon the partie s. Nothing contained herein shall preclude 

resolution in a subsequent unit clarification proceeding, of 

the unresolved eligibility questions raised by such challenges.

“ (iii) The Board shall move expeditiously  to resolve 

any issues raised by the objections or regard ing eligibility
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and certify the results of the election. An objection based on 

the application of the criteria in subparagraph (A)  of this 

subsection by  which an election is scheduled shall not be a 

basis for setting aside the election.” .

Sec. 7. Section 9( d)  is amended by inserting immedi­

ately after the word “thereupon” the following: “after re­

view in accordance with  section 706(2)  (A)  through

(E) of title 5, United States Code”.

Sec. 8. The first sentence of subsection (10) (b) is 

amended to read as fol lows:

“ (b) Whenever—

“ (1) it is charged that any person has engaged 

in or is engaging in any such unfair labor practice, or

“ (2) it is charged that any person has engaged 

in or is engaging in a willful violation of—

“ (A) any final order of the Board entered pur­

suant to subsection (c) of this section and which 

is not and has not been the subject of a proceeding 

under subsection (e) or (f) of this section, or 

“ (B) any  final order of a court of appeals of 

the United States entered in a proceeding under 

subsection (e) or (f) of this section.

prohibiting interfence with, restraint , or coercion of 

employees in the exercise of the rights guaran teed in 

section 7 or discrimination against employees to en-
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courage or discourage membership in a labor organiza­

tion, and tha t said violation occurred within  three years 

of the entry  of the  order  violated,

the Board, or any agen t or agency designated by the Board 

for such purposes, is authorized to issue and cause to be 

served upon such person a complaint stating  the charges. 

Such complaint shall contain a notice of hearing before the 

Board or member  thereof, or before a designated agent or 

agency, at  a place therein fixed, not less than five days after 

the serving of such complaint. No complaint shall be issued 

based upon any unfair labor practice or willful violation of 

a final order occurring more than six months prior to the 

filing of the charge with the Board and the service of a copy 

thereof upon the person  against whom such charge is made, 

unless the person aggrieved thereby was prevented from 

filing such charge by reason of service in the Armed Forces, 

in which event the six-month period shall be computed from 

the day of his discha rge.” .

Sec. 9. Section 10 (c)  is amended by—

(1) inser ting “ (1) ” after  “ (c )” ;

(2) strik ing out  the fifth sentence of paragraph  (1) 

(as redesignated by this section) and inserting in lieu 

thereof the following: “I f upon the preponderance of 

the testimony take n the Board shall not be of the opinion 

that the person named in the complaint has engaged
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in or is engaging in any such unfair labor practice,  or 

has willfully violated or is willfully violating a final 

order as specified in subsection (b) of this section, then 

the Board shall state  its findings of fact and shall issue 

an order dismissing the said complaint .” ;

(3) by adding  in the final sentence of paragraph

(1) after the word “rep ort” the following: “containing 

findings of fact (including the basis on which conflicts 

in the evidence are resolved) and conclusions of law 

and in cases of exceptional novelty or complexity such 

further discussion of the facts or law as is necessary” ; 

and

(4) by adding at the end thereof the following new 

para graphs :

“ (2) If upon the preponderance of testimony taken 

the Board shall be of the opinion tha t the allegation in the 

complaint tha t a person has willfully violated or is willfully 

violating a final o rder  as specified in subsection (b) of this 

section has been sustained, then the Board shall state its 

findings of fact and shall issue and cause to be served on 

such person an order  certifying the identity of that person 

to the Secretary of Labor. Notwithstanding any other law, 

unless the Secre tary of Labor  determines that because of un­

usual circumstances the national interest requires otherwise, 

the Secretary shall certify the identity of such person to the
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2 Comptroller General. The Comptroller General shall dis-

2 tribute a list to all agencies of the United States contain-

3 ing the names of persons certified by the Secretary of Labor

4 pursuant  to this subsection. Notwithstanding any other law,

5 no contracts shall be awarded to such person during the

6 three-year period immediately following the date of the

7 Secre tary’s certification, unless the Secretary, in his discre-

8 tion and for reasons  stated in a written explanation, deter-

9 mines that  setting a lesser period of debarment would b etter

10 effectuate the  purposes of the Act , or unless the agency of the

11 United States concerned, after notice and opportuni ty for

12 hearing to all interested parties, certifies to the Secretary of

13 Labor that there  is no other source for the material or serv-

14 ices furnished by the person affected by the Board order:

15 Provided, That debarment orders shall specify affirmative

16 action to be taken to protect the affected employees’ section

17 7 rights, and if the Board finds that the requirements of the

18 order have been satisfied, the Secretary shall remove the

19 debarment, or may do so if satisfied, for other  reasons, that

20 such relief will effectuate the purposes of the Act : Provided

21 further,  That  this subparagraph shall restr ict the award  of

22 contracts solely to the business entity  legally responsible for

23 the willful violation or to the local, intermediate, national,

24 or internat ional labor organization legally responsible for

25 the willful violation.
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j  “ (3) (A) In  a case in which the Board determines

2 that an unlawful refusal to bargain prior to the entry into

3 the first collective-bargaining contract between the em-

4 ployer and the representative selected or designated by a

5 majority of the employees in the bargaining unit has taken

6 place, the Board may ente r an order pursuant  to paragraph

7 (1) of this subsection which includes an award to the em- 

g ployees in that  unit of compensation for the delay in bar- 

9 gaining caused by the unfair labor practice in an amount

10 equal to the difference per hour during the period of delay 

U  which period shall commence on the date an unfair labor

12 practice complaint alleging an unlawful refusal to bargain is

13 issued between (i) the wages and other benefits such em-

14 ployees were receiving at the time of the unfair labor prac-

15 tice increased by a percentage equal to the change in wages

16 stated in the Bureau of Labor Statistics’ Employment  Cost

17 Index  for occupations covered by collective bargaining agree-

18 ments for the twelve months ending on the ninety-day period

19 during which the delay began and (ii) the wages and other

20 benefits actually received by such employees during that

21 period.” .

23 “ (B) In a case in which the Board determines that any

23 person has unlawfully discriminated against employees to

24 encourage or discourage membership in a labor organization,

25 or has unlawfully interfered with, restrained or coerced
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employees in the exercise of the rights guaranteed  by  section 

7, during a period (i) in which employees in a 'bargaining 

unit which includes that employee are seeking representation 

by a labor organization, (ii) after a labor organization has 

first been designated or selected as a representative defined 

in subsection (a) of section 9 in such unit until the first 

collective-bargaining agreement is entered into between the 

employer and the representative, or (iii) in which employees 

currently represented by an individual or labor organization 

which has been certified or is being recognized by their em­

ployer or currently  covered by an agreem ent made pursuant 

to the first proviso to subsection (a) (3) of section 8 in a 

bargaining unit  which includes that  employee are seeking 

to deauthorize or decertify that representative or rescind that 

agreement is alleged, the Board may enter an order pursu­

ant to paragraph  (1) of this subsection which includes an 

award of backpay in an amount equal to one and one-half 

the employee’s wage rate at the time of the unfair labor prac­

tice for the time lost by reason of the unfair labor practice 

less the wages the employee has earned during  that period.” .

Sec . 10. (a) The third sentence of subsection 10 (e) is 

amended by insert ing immediately before the period at the 

end thereof a comma and the following: “nor  shall any ob­

jection be considered by the court unless a petition for re-
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view pursuant  to subsection (f) of this section has been 

timely filed by the par ty stating the  object ion” .

(b) The first sentence of subsection 10( f) is amended

by—

(1) inserting “within thirty days” after “by filing”, 

and

(2) inserting before the period at the end thereof 

the following: “except that, if a petition for review has 

been timely filed, any  other  party to tha t Board pro­

ceeding, aggrieved by the order, may, within fifteen 

days of service on it of said petition, file a further peti­

tion for review” .

Sec . 11. (a) The first sentence of section 10(1) is 

amended to read as follows: “Whenever it is charged  that 

any person has engaged in an unfair labor practice within 

the meaning of—

“ (1) subsection (a) (3) or (b) (2) of section 8 

which deprives an employee of employment during a 

period (i) in which employees in a bargain ing unit 

which includes th at employee are seeking representation 

by a labor organizat ion, (ii) after a labor organization 

has first been designated or selected as a representative  

defined in subsection (a) of section 9 in such u nit until 

the first collective-bargaining agreement is entered into
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between the employer and the representative, or (iii) 

in which employees currently represented by an indi­

vidual or labor organization which has been certified 

or is being recognized by their  employer or currently 

covered by an agreement made pursuant to the first 

proviso to subsection (a) (3) of section 8 in a bargain­

ing unit which  includes such employees are seeking to 

deauthorize or decertify tha t representative or rescind 

that agreement, or

“ (2)  paragraph (4) (A ),  (B ) , or (C) of sec­

tion 8 (b ),  paragraph (7) of section 8(b ) or section 

8 (e ),

the preliminary investigation of such charge shall be made 

forthwith and given priority over all other cases except cases 

of like character in the office where it is filed or to which it 

is referred.” .

(b) Section 10 (m) is amended by inser ting “under  c ir­

cumstances not subject to section 10 (1),” after “section 8,”.

Sec. 12. Section 19 is amended to read as follows:

“Sec . 19. Any employee who is a  member of and ad­

heres to established and traditional tenets or teachings of a 

bona fide religion, body or sect which has historically held 

conscientious objections to joining or financially supporting 

labor organizations shall not be required to join  or financially 

support an y labor organization as a condi tion of employment;
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except that such employee may be required in a contract 

between such employees’ employer and a labor organization 

in lieu of periodic dues and initiation fees, to pay sums equal 

to such dues and initiat ion fees to a fund mainta ined by the 

employer for the sole purpose of paying individuals for thei r 

services as neutral arbit rators under the contract or to a 

nonreligious charitable fund exempt from taxation under sec­

tion 501 (c) (3) of the Inte rnal  Revenue Code, chosen by 

such employee from a list of at least three such funds, desig­

nated in such contract or if the contract fails to designate such 

funds, then to any such fund chosen by the employee.” .

Sec . 13. Section 301 of the Labor Management Rela­

tions Act of 1947 is amended by adding at the end thereof 

the following new subsect ion:

“ (f) (1) Where there is in effect a collective-bargaining 

contract between an employer and a labor organization 

which is the representa tive of employees under section 9 (a) 

of this Act, the courts of the United  States shall, notwith ­

standing the limitations stated in the Act entitled “An Act 

to amend the Judic ial Code and to define and limit the 

jurisdiction of courts sitting in equity, and for other pur­

poses”, approved March 23, 1932 (29 U.S.C. 101-1 15), 

but subject to the limitations stated herein, have the author­

ity in a civil action brought by that  employer to restrain 

(A) a concerted refusal in breach of that contract to cross
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j  a p icket line not  maintained by a labor organization in con- 

2 nection with a labor dispute;  or (B) a concerted refusal 

2 to work in a breach of tha t contract (and concerted activity

4 in furtherance thereof) tha t is neither initiated, authorized,

5 nor ratified by the labor organization, where a refusal to

6 cross a picke t line maintained by a labor organization in 

Y connection wi th a labor dispute is not involved.

g “ (2) (A)  In  an action under paragrap h (1) of this sub- 

9 section no restra ining order may issue unless the employer

10 has, in addition to the other requirements for obtaining relief,

11 proved at a hearing held after the labor organizations con-

12 cerned have been given notice and an opportunity  to oppose

13 the gran ting  of relief, tha t the concerted activity specified

14 above has occurred or is occurring.

15 “ (B) In  an action under para grap h (1) (A) of this

16 subsection, if the picket line is maintained by a labor organi-

17 zation in connection with a labor dispute, no restraining

18 order shall be granted pursuant to this subsection.

19 “ (C) In  an action under para grap h (1) (B) of this

20 subsection, if the labor organization does not oppose the

21 granting of relief under this subsection on the ground that the

22 concerted activ ity in question has been initiated, authorized,

23 or ratified, it shall be conclusively established for the action

24 in question and related actions that  the activity  was not so

25 initiated, authorized, or ratified. If the labor  organization has

26 initiated or authorizes or ratifies the concerted activity,  no
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restraining order  shall he granted  pursuant to this 

subsection.”.

Sec. 14. Section 3( d)  is amended by insert ing imme­

diately after the third sentence the following new sentence: 

“The General Counsel shall designate one or more officers 

or employees in the Board’s national office and in each 

regional office to act as ombudsmen for the purpose of 

answering inquiries and disseminating information, partic­

ularly with regard to the rights, obligations, and respon­

sibilities of those employers and employees in the small 

business community . The ombudsmen shall provide general 

information and explanation regarding the provisions of this 

Act, regulations of the Board, procedures involved in the 

processing of cases and the current  state of the law with 

regard to particula r areas of concern. Any such ombudsmen 

shall no t be authorized to render advisory opinions or make 

any factual or legal determinations under this Act.” .

Sec . 15. The proviso to section 14(c)  (1) of the Act 

is amended by striking “August 1, 1959” and substituting 

“May 1, 1978, and shall not assert jurisdiction over any 

labor dispute over  which it would decline jurisdiction under 

those standards.” .

Sec . 16. Exc ept  as otherwise specifically provided in 

this Act, the amendments made by this Act shall take effect 

sixty days after the date of enactment  of this Act.
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IN  TH E SE NA TE  OF TH E UN ITED  STATES

J anuary 31 (leg isla tive  day, J anuary 30 ), 1978

Mr. Williams, from  the  C omm ittee  on Human Resources, rep orted the follow­
ing  bi ll ; which was read twice  and orde red to be p laced on th e calendar

A BILL
To amend the National Labor Relations Act to strengthen the 

remedies and expedite the procedures under such Act.

1 Be it enacted  by the Senate  and  House of Bepresenta-

2 tives of the Un ited  Sta les of America in Congress assembled,

3 That (a) this Act  may he cited as the “Labor Law Reform

4 Act of 1978”.

5 (b) Except as otherwise specifically provided, whenever

6 in this Act an amendment or repeal is expressed in terms

7 of an amendment to, or repeal of, a section or o ther provision,

8 the reference shall be considered to be made to a section or

9 other provision of the National Labor Relations Act.

10 Sec. 2. (a) Section 3( a)  of the National Labor Reta­

i l  tions .Act is amended to read ns follows:

VII—o

30-850 0  - 78 - 4
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“Sec. 3. (a) The National Labor Relations Board 

(hereinafter called the ‘Board’ ) created by this Act prior  to 

its amendment by the Labor-Management Relations Act, 

1947, and by the  Labor Law Reform Act of 1978, is hereby  

continued as an agency of the United States, except that  the 

Board shall consist of seven instead of five members, ap­

pointed by the President by and with the advice and consent 

of the Senate. Of the two additional members so provided for, 

one shall be appointed for a term of five years and the other 

for a term of six years. Their  successors, and the successors 

of the other members, shall be appointed for terms of seven 

years each, excepting tha t any individual chosen to fill a 

vacancy shall he appointed only for the unexpired term of the 

member whom that individual shall succeed. The President 

shall designate one member  to serve as Chairman of the 

Board. No more than a simple majority of the members of 

the Board shall be members of the same political party . 

Any  member of the Board may be removed by the President, 

upon notice and hearing,  for neglect of duty or malfeasance 

in office, but for no other cause.” .

(h) (1) The third sentence of section 3 (b) is amended 

by striking “th ree” and substituting  “ four” .

(2) Section 3 (b) is further amended by inserting after 

the third sentence the following new sentence: “The Board



47

123456789101112131415161718192021222324

3

shall within ninety days after the date of enactment of the 

Labor Law Reform Act of 1978 establish a procedure, upon 

conditions stated in the rule, pursuant to which a group 

specifically designated pursuant to the first sentence of this 

subsection to decide summary judgment cases may, where 

appropria te upon the motion of a prevail ing party in a deci­

sion of an Adminis trative Law Judge issued after a hearing 

under subsection (b) of section 10, summarily affirm such 

decision. A motion for summary affirmance shall be filed 

within ten days after the decision of the Adminis trative Law 

Judge, any exceptions to that decision and any response to 

that motion shall be filed within twenty  days thereafter, 

and the motion and response shall then be presented for 

decision.”.

Sec. 3. The second and third sentences of section 4 (a) 

are amended to read as follows: “The Board shall appoint 

an executive secretary, and such attorneys, examiners, law 

clerks to Adminis trative Law Judges, and regional directors, 

and such other employees as it may from time to time find 

necessary for the proper performance of its duties. The 

Board may not employ any attorneys for the purpose of re­

viewing transcripts of hearings or prepa ring drafts of opin­

ions except that any attorney employed for assignment as a 

legal assistant  to any Board member may for such Board
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member, and any law clerk assigned to an Administrative 

Law Judge may for such judge, review such t ranscrip ts and 

prepare such drafts.” .

Sec. 4. Section 6 is amended to read as follows:

“Sec. 6 (a) The Board is authorized to make, amend, 

and rescind (in the manne r prescribed by subchapter I I  of 

chapter  5 of title 5, United States Code) such rules and 

regulations as may be necessary to carry out the provisions 

of this Act.

“ (b) (1) The Board shall within twelve months after 

the date of enactm ent of the Labor Law Reform Act of 

1978 issue regulations to implement the provisions of sec­

tion 9 including rules—

“ (A ) which shall, subject to reasonable conditions, 

including due regard for the needs of the employer to 

maintain the continu ity of production, provide that if 

an employer or agent of the employer addresses the 

employees on its premises or during working  time on 

issues relating to representa tion by a labor organization 

during a period of time that  employees are seeking (i) 

representation by a labor organization, (ii) to decertify 

or deauthorize a labor organization as their  representa ­

tive defined in subsection (a) of section 9, or (iii) to 

rescind an agreement made pursuant  to the first pro  ̂iso 

to subsection (a) (3) of section 8, the employees shall
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1 be assured an equal opportunity to obtain in an equiv-

2 alent manner information concerning such issues from

3 such labor organization, and, with due regard for the

4 rights declared in section 7, the right  of such labor

5 organization to conduct membership meetings without

6 undue interference, and the righ t of the employees to

7 the privacy of their homes, provide also in the circum-

8 stances described in clause (i ),  (ii ), or (iii) that  the

9 employees are assured an equal oppor tunity overall to

10 obtain such information from the employer and such

11 labor organization. To obtain an oppor tunity  to present

12 information relating to representation pursuant to this

13 paragraph, a labor organization shall notify the employ-

14 er, in writing , that employees of that employer have

15 demonstrated an interest in represen tation by that labor 

organization and from the time of receipt of such notice

17 the labor organization is to be entitled to an equal

18  opportuni ty to present such information in an equivalent 

13 manner;

20 “ (B) to facilitate the resolution of disputes con-

21 cerning the eligibility of voters; and

22 “ (C) to govern the holding of elections in cases in

23 which an appeal has not been decided prior  to the date of

2 4  the election.

25 “ (2) The Board  shall, to the fullest exten t practicable,
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exercise its au thority  under subsection (a) of this section to 

promulgate rules declaring certain units to be appropriate for 

the purposes of collective bargaining.

“ (3) A rule or regulation issued by the Board with 

respect to the subject matter set forth in parag raph (1) or 

(2) of this subsection shall be judicially reviewable in ac­

cordance with the provisions of section 706 (2) (A)  through 

(D) of title 5, United  States Code, only in a proceeding 

under section 10 of this Act. The failure of the Board to 

comply with the time requirements set forth in paragraph

(1) of this subsection, or to institute a rulemaking proceed­

ing with respect to the subject matter set forth in paragraph

(2) of this subsection, within a reasonable period of time 

after a request for such a rulemaking procedure has been filed 

with the Board pursuant to section 553 (e) of title 5, United 

States Code, to complete such a  procedure within a reason­

able period after its institution, may be reviewed upon the 

petition of any aggrieved  party  in the court of appeals of the 

judicial circuit in which the pe titioner resides or has its prin­

cipal office, or in the United States Court of Appeals for the 

District of Columbia Circuit. The court of appeals shall have 

jurisdiction to g rant  appropriate relief.

Sec. 5. Section 9( b)  (3) is amended by striking out

“such organization admits to membership, or is affiliated 

directly or indirectly with an organization which admits
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to membership, employees other than guards” and inserting 

in lieu thereof by a hyphen and the following:

“ (A) in the case of a unit involving guards regu­

larly assigned to work on the premises of two or more 

employers (whethe r or not individual guards move be­

tween the premises of such employers), such organiza­

tion admits to membership, or is affiliated, directly or 

indirectly, with an organization which admits to mem­

bership, employees other than guards, and

“ (B) in any  other case, such organization admits 

to membership nonguard employees at  the same location, 

or if such organization is directly affiliated with any na­

tional or internat ional labor organization which repre­

sents nonguard employees at  the same location” .

Sec. 6. Section 9( c)  is amended by adding at the end

thereof the following new paragr aph :

“ (6) (A) Notwithstanding any other provisions of sec­

tion 9, whenever a petition has been filed and served on the 

employer, or the individual or the labor organization that 

is the representative defined in subsection (a) of this sec­

tion, in accordance with such regulations as may be pre­

scribed by the Board, by an employee or group of employees 

or any individual or labor organization acting  in their 

behalf—

25 “ (i) asserting that their employer declines to rec-
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ognize their representative as the represen tative defined 

in subsection (a) in a unit appropriate for the purposes 

of collective bargaining under a rule established by the 

Board pursuant to section 6, that a majority  of the 

employees in that  unit have designated that individual 

or labor organization as their represen tative defined in 

subsection (a ),  and that no individual or labor organi­

zation is currently certified or recognized as the exclu­

sive representative of any of the employees in the 

bargaining un it defined in the pe tition; or

“ (ii) asserting tha t a majority of the employees 

in a unit appropriate  for the purposes of collective bar­

gaining do not  wish to be represented by the individual 

or labor organization which has been certified or is 

being currently recognized by their employer as the 

representative defined in subsection (a ) , or do not wish 

to be covered by an agreement between their employer 

and a labor organization made pursuant to the first pro­

viso to subsection (a) (3) of section 8,

the Board shall investigate such petition. If the Board finds 

with respect to a petition filed under clause (i) that the 

unit there specified is a unit appropriate for the purposes of 

collective barga ining under a rule established by the Board 

pursuant to section 6, and if the  Board has reasonable cause 

to believe that  a question of rep rese nta tion  affecting com-
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mcrce exists and that  the other conditions specified in this 

subsection have been met, the Board shall within thirteen 

days after the filing and serving of the petition  direct an 

election by secret ballot to take place not less than twenty- 

one days nor more than thir ty days after a petition is filed 

and served under this subparagraph (unless another date 

prior to such twenty-first day is agreed to by the employer 

and the representative named in the petition) and shall so 

notify the representative named in the petition, the em­

ployer and any other appropriate party.  If the Board has 

reasonable cause to believe with respect to a petition filed 

under clause (ii) that  a question of represen tation affecting 

commerce, or a question concerning an agreement made 

pursuant  to the first proviso to subsection (a)  (3) of section 

8, exists and tha t the other conditions specified in this sub­

section have been met, the Board shall within thirteen 

days after the filing and serving of the petition direct an 

election by secret ballot to take place not less than twenty- 

one days nor more than thirty days after a petition is filed 

and served under this subparagraph (unless another date 

prior to such twenty-first day is agreed to by the employer 

and the representa tive named in the pet ition),  and shall so 

notify the representative named in the pet ition, the employer 

and any other appropriate party.
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“ (B) In any proceeding under this subsection in which 

the Board directs an election by secret ballot, and which is 

not governed by subparagraph (A) of this paragraph, the 

Board shall direct the election on a date not more than 

forty-five days after the filing and serving of the petition and 

shall inform the represen tative named in the petition, the 

employer, and all other  interested parties of the election date 

not less than eight days prior to the election except that, 

where the Board determines  that  the proceeding presents 

issues of exceptional novelty or complexity, the Board may 

direct the election on a date not more than seventy-five days 

after the filing and serving of said petition. In computing the 

time limits stated in this paragraph the days of the week 

during which a majority of the employees involved in the 

election are on vacation shall not be included.

“ (C) After an election conducted pursuant  to subpara­

graph (A) or (B) of this paragraph is completed, the 

Board shall, unless under a rule adopted pursuant to sub­

section (b) (1) (C) of section 6, the ballots have been im­

pounded, prompt ly serve the parties with a tally of the 

ballots.

“ (D) (i) Any party  to an election conducted pursuant 

to subparagraph (A)  or (B) of this paragraph may, within 

five days after such election, object to the election on the
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ground that conduct contrary to a rule relating to the elec­

tion declared by the Board pursuant to its authority under 

section G or conduct contrary to a rule of decision declared 

by the Board in a proceeding under section 10 did affect the 

result of the election. Except for the purpose of issuing and 

enforcing rules applicable to campaigning during the forty- 

eight hours prior to the  holding of an election, the  limitatiops 

stated in subsection (c) of section 8 on the Board’s au thority  

to utilize evidence in determining that an unfair labor prac­

tice has been committed shall also be applicable in deter­

mining that an election be set aside.

“ (ii) Whenever challenged ballots are sufficient in num­

ber to affect the outcome of the election, the Board shall 

investigate the challenges and serve a report on challenges 

upon the parties. Noth ing contained herein shall preclude 

resolution in a subsequent unit clarification proceeding, of 

the unresolved eligibility questions raised by such challenges.

“ (iii) The Board shall move expeditiously to resolve 

any issues raised by the objections or regard ing eligibility 

and certify the results of the election. An objection that an 

election was conducted under subparagraph (A) instead of 

subparagraph (B) shall not be a basis for setting the elec­

tion aside.” .

Sec. 7, Section 9(d ) is amended by inserting iinm edi-
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ately after the word “thereupon” the following: “after re­

view in accordance with section 706(2)  (A) through (E)  

of title 5, United States Code” .

Sec. 8. The first sentence of subsection (10)  (b) is 

amended to read as follows:

“ (b) Whenever—

“ (1) it is charged that any person has engaged 

in or is engaging in any such unfair labor practice, or

“ (2) it is charged that  any person has engaged 

in or is engaging in a  willful violation of—

“ (A) any final order of the Board entered pur­

suant to subsection (c) of this section and which 

is not and has not been the subject of a proceeding 

under subsection (e) or (f) of this section, or

“ (B) any final order of a court of appeals of 

the United States entered in a proceeding under sub­

section (e) or (f) of this section.

prohibiting interference  'with, restraint, or coercion of 

employees in the exercise of the rights  guaranteed  in sec­

tion 7 or discrimination against employees to encourage 

or discourage membership in a labor organization, and 

that  said violation occurred within three years of the 

entry of the order violated,

the Board, or anv agent or agency designated by the Board 

for such purposes, is authorized to issue and cause to be
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served upon such person a complaint stating the charges. 

Such complaint shall contain a notice of hearing  before the 

Board or member thereof, or before a designated agent or 

agency, at a place therein fixed, not less than five days after 

the serving of such complaint. No complaint shall be issued 

based upon any unfair labor practice or willful violation of 

a final order occurring more than six months prior  to the 

filing of the charge with the Board and the service of a copy 

thereof upon the person against whom such charge is made, 

unless the person aggrieved thereby was prevented from 

filing such charge by reason of service in the Armed Forces, 

in which event the six-month period shall be computed from 

the day of his discharge.” .

Sec. 9. Section 10 (c) is amended by—

(1) inserting “ (1) ” after  “ (c) ” ;

(2) striking out the fifth sentence of pa ragraph (1) 

(as redesignated by this section) and inserting in lieu 

thereof the following: “If  upon the preponderance of 

the testimony taken the Board shall not be of the opinion 

that the person named in the complaint has engaged 

in or is engaging in any such unfair labor practice, 

or has willfully violated or is willfully violating a final 

order as specified in subsection (b) of this section, then 

the Board shall state its findings of fact and shall issue 

an order dismissing the said complaint.” ;
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2 (3) by adding in the final sentence of parag raph

2 (1) after the word “repor t” the following: “containing

3 findings of fact (including the basis on which conflicts

4 in the evidence are resolved) and conclusions of law

5 and in cases of exceptional novelty or complexity such

6 further discussion of the facts or law as is necessary” ;

7 and

8 (4)  by adding at the end thereof the following new

9 para grap hs:

10 “ (2)  If upon the preponderance of testimony taken

11 the Board shall be of the opinion that  the allegation in the

12 complaint that a person has willfully violated or is willfully

13 violating a final order as specified in subsection (b) of this

14 section has been sustained, then the Board shall state its

15 findings of fact and shall issue and cause to be served on

16 such person an order certifying  the identity of that person

17 to the Secretary of Labor. Notwithstanding any other law,

18 unless the Secretary  of Labor determines that because of un-

19 usual circumstances the national interest  requires otherwise,

20 the Secretary shall certify the identity of such person to the

21 Comptroller General. The Comptroller General shall dis-

22 tribute a list to all agencies of the United States  contain-

23 ing the names of persons certified by the Secretary of Labor

24 pursuant to this subsection. Notwithstanding any other law,

25 no contracts shall be awarded to such person during the
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three-year period immediately following the date of the 

Secreta ry’s certification, unless the Secretary, in his discre­

tion and for reasons stated in a written explana tion deter­

mines that setting  a lesser period of debarment would better 

effectuate the  purposes of the Act, or unless the agency of the 

United States concerned, after notice and opportunity for 

hearing to all interes ted parties, certifies to the Secretary of 

Labor that there is no other source for the material or serv­

ices furnished by the person affected by the Board order: 

Provided, That debarment orders shall specify affirmative 

action to be taken to protect  the affected employees-’ section 

7 rights, and the Board shall recommend removal of the de­

barment or reduction of the debarment period to the Secre­

tary if it is satisfied that the affirmative action requirements 

of the order have been effectuated, or if it is satisfied, for 

other reasons, tha t such relief will effectuate the purposes of 

the Act : Provided further,  That this subparagraph shall 

restrict the award  of contracts solely to the business entity 

legally responsible for the willful violation or to the local, 

intermediate, national, or internationa l labor organization 

legally responsible for the willful violation.

“ (3) (A)  In  a case in which the Board determines that 

an unlawful refusal to bargain prior  to the entry  into the 

first collective-bargaining contract between the employer 

and the representative selected or designated by a majority
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of the employees in the bargaining unit has taken place, the 

Board may enter an order pursuant to paragraph (1) of 

this subsection which includes an award to the employees in 

that unit of compensation for the delay in bargaining caused 

by the unfair labor practice in an amount equal to the dif­

ference per hour during the period of delay between (i) the 

wages and other benefits such employees were receiving at 

the time of the unfair labor practice increased by a percent­

age equal to the change in wages and other benefits stated in 

the Bureau of Labor Statis tics’ average wage and benefits 

settlements, quarterly report of major collective-bargaining 

settlements, for the quarter in which the delay began and 

(ii) the wages and other benefits actually received bv such 

employees during that  period. If the Secretary of Labor 

certifies to the Board tha t the Bureau has, subsequent to the 

effective date of the Labor  Law Reform Act of 1978, insti­

tuted regular issuance of a statistical compilation of bargain­

ing settlements which the Secretary  determines would better 

effectuate the purposes of this subsection than the compila­

tion specified herein, the Board shall, in administering this 

subsection, use the compilation certified by the Secretary.

“ (B) In  a  case in which the Board determines that  any 

person has unlawfully discriminated against employees to 

encourage or discourage membership in a labor organization,
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1 or has unlawfully interfered with, restrained or coerced

2 employees in the exercise of the rights guaranteed by section

3 7, during a period (i) in which employees in a bargaining

4 unit which includes that  employee are seeking representation

5 by a labor organization,  (ii) after a labor organization has

6 first been designated or selected as a represen tative defined

7 in subsection (a) of section 9 in such unit until the first

8 collective-bargaining agreement is entered into between the

9 employer and the representative, or (iii) in which employees

10 currently represented by an individual or labor organization

11 which has been certified or is being recognized by their em-

12 ployer or currently covered by an agreement made pursuant

13 to the first proviso to subsection (a) (3) of section 8 in a 

bargaining unit which includes that employee are seeking 

to deauthorize or decertify that representative or rescind that 

agreement is alleged, the Board may enter an order pursu- 

ant to paragraph (1) of this subsection which includes an
■to

award of backpay in an amount equal to one and one-half 

the employee’s wage rate a t the time of the unfair labor prac- 

tice for the time lost by reason of the unfair labor practice 

less the wages the employee has earned during that period.” .

Sec. 10. (a) The third sentence of subsection 10( e) is 

amended by insert ing immediately before the period at the

2 4  end thereof a comma and the following: “nor shall any ob-

30 -8 50  0  -  78 - 5
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jection be considered by the court unless a petition for review 

pursuant to subsection (f) of this section has been timely 

filed by the party  s tating the objection”.

(b) The first sentence of subsection 10(f)  is amended

by—

(1) inserting “ within  thirty days” after “by filing”, 

and

(2)  inserting before the period at the end thereof 

the following: “except that, if a petition for review has 

been timely filed, any other party  to that Board proceed­

ing, aggrieved by the order, may, within fifteen days of 

service on it of said petition, file a further petition for 

review” .

Sec. 11. (a) The first sentence of section 10(1) is 

amended to read as follows: “Whenever it is charged that 

any person has engaged in an unfair labor practice within 

the meaning of—

“ (1) subsection (a) (3) or (b) (2) of section 8 

which deprives an employee of employment during a 

period (i) in which employees in a bargain ing unit 

which includes that employee are seeking representa tion 

by a labor organization, (ii) after a labor organization 

has first been designated or selected as a representative 

defined in subsection (a)  of section 9 in such unit until 

the first collective-bargaining agreement is entered into
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between the employer and the representative,  or (iii) 

in which employees currently represented hy an indi­

vidual or labor organization which has been certified 

or is being recognized by their employer or currently 

covered by an agreement made pursuant  to the first 

proviso to subsection (a) (3) of section 8 in a bargain­

ing unit which includes such employees are seeking to 

deauthorize or decertify that  represen tative or rescind 

that  agreement, or

“ (2) paragraph (4) (A ),  (B ),  or (C) of sec­

tion 8 (b ),  paragraph (7) of section 8(b ) or section 

8 (e ),

the preliminary  investigation of such charge shall be made 

forthwith and given priority over all other cases except cases 

of like character in the office where it is filed or to which it 

is referred.” .

(b) Section 10 (m) is amended by inserting “under cir­

cumstances not subject to section 10(1),” after “section 8,” .

Sec. 12. Section 19 is amended to read as follows:

“Sec . 19. Any  employee who is a member  of and ad­

heres to established and traditional tenets or teachings of a 

bona fide religion, body or sect which has historically held 

conscientious objections to joining or financially supporting 

labor organizations shall not be required to join or financially 

support any labor organization as a  condition of employment;
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except that such employee may be required in a contract 

between such employees’ employer and a labor organization 

in lieu of periodic dues and initiation fees, to pay sums equal 

to such dues and initiation fees to a fund maintained by the 

employer for the sole purpose of paying individuals for their 

services as neutral arbitrators  under the contract or to a 

nonreligious charitable fund exempt from taxation under sec­

tion 501 (c) (3) of the Internal  Revenue Code, chosen by 

such employee from a list of at  least three such funds, desig­

nated in such contract or if the contract fails to designate such 

funds, then to any such fund chosen by the employee.” .

Sec. 13. Section 301 of the Labor Management Rela­

tions Act of 1947 is amended by adding at the end thereof 

the following new subsec tion:

“ (f) (1) Where there is in effect a collect ive-bargaining 

contract between an employer and a labor organization 

which is the r epresen tative of employees under section 9 (a) 

of this Act, the courts of the United States shall, notwith­

standing the limitations stated in the Act entitled “An Act 

to amend the Judicia l Code and to define and limit the 

jurisdiction of courts sitting in equity, and for other pur­

poses”, approved March 23, 1932 (29 U.S.C. 101-1 15) , 

but subject to the limitations stated herein, have the author­

ity in a civil action brought by that employer to restrain 

(A) a concerted refusal in breach of that contract to cross
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1 a picket line not mainta ined by a labor organization in con-

2 nection with a labor dispute; or (B) a concerted refusal

3 to work in a breach of that contract (and concerted activity

4 in furtherance thereof) that is neither initiated, authorized,

5 nor ratified by the labor organization, where a refusal to

6 cross a picket line maintained by a labor organization in

7 connection with a labor dispute is not involved.

8 “ (2) (A)  In  an action under paragraph (1) of this sub-

9 section no restra ining order may issue unless the employer

10 has, in addition to the other  requirements for obtaining relief,

11 proved at a hearing  held after the labor organizations con-

12 cemed have been given notice and an opportunity  to oppose

13 the granting of relief, that  the concerted activity specified

14 above has occurred or is occurring.

15 “ (B) In an action under paragraph (1) (A)  of this

16 subsection, if the picket  line is maintained by a labor organi-

17 zation in connection with a labor dispute, no restraining

18 order shall be gran ted pursuant  to this subsection.

19 “ (C) In an action under paragraph (1) (B) of this

20 subsection, if the labor organization does not oppose the

21 granting of relief under this subsection on the ground that  the

22 concerted activity in question has been initiated, authorized,

23 or ratified, it shall be conclusively established for the action

24 in question and related  actions that the activity  was not so 

2b initiated, authorized, or ratified. If the labor organization has
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1 initiated, or authorizes or ratifies the concerted activity, no

2 restraining order shall be granted pursuant to this

3 subsection.”.

4 Sec. 14. Except  as otherwise specifically provided in

5 this Act, the amendments made by this Act shall take effect

6 sixty days after the date of enactment of this Act.
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Th e Chairman. We welcome Senator Lugar as ou r firs t witness, 
and inv ite  my  colleague, Se na tor Ha tch , to make any sta temen t.

Se na tor H atch. T ha nk  y ou, Mr . Chairma n.
I ha ve  no doub t th at  our  chair ma n is s incere in his  effo rt to acco m­

mod ate  Senators  with reg ard  to this pa rti cu lar m at te r of labor law 
refo rm.

But  these hea ring s are rea lly  unnecessary, as de mon str ated  by the  
lack of Sena tor s’ response because  first , the  issue has alr eady  con-

* sum ed 19-plus day s of floor deba te.  1 migh t mention  th at during th at  
de ba te  23 Sen ators made speeches in opposi tion to th is bill, and  only  
12 mad e speeches in fav or  of the bill.

Th ere  were e xtensive inse rtio ns in  the  record, accord ing  to the  ta lly —

* ac tua lly  the re are more th an  this, bu t up to a ce rta in  time in the  
bill a to tal  of 136,864 lines in the  Congressional  Record have  been 
consum ed by the  deba te on the  lab or refo rm bill, and  figuring 240 
lines per page  in the  Con gressional Record , thi s works  ou t to abou t 

570 pag es in the  Record.
The opponen ts of the  bill accou nt for 105,157 lines, and the  pro po­

ne nts accou nt for 31,737 lines.
Co un tin g only  speeches  on the bill, as I said , 23 Sena tor s have ex­

pres sed  opposit ion  and  only 12 hav e expressed supp or t.
I migh t also add  I would ask  unanimous con sen t at  thi s time th at  

all of the  floor debate and  all of the  am endm ents filed to H.R . 8410 
and the By rd su bs tit ut e be  inclu ded wi thin our  heari ng  reco rd for 

these pa rti cu lar hea rings.
I ask  unanimo us conse nt th at th at  be so.
Th e C hairm an. Would you repe at  th at reques t?
Se na tor  H atch. I ask  u nanim ous con sen t th at  all of the  floor d ebate  

and  all of the  am endm ents filed to H.R . 8410 and the Byrd su bs titute 
be included within our he ari ng  record.

Th e C hairman. I wo nder if you would reserve th at , and we will 
ta lk  ab ou t that? Th e expense of th at  is mo nume nta l. Le t us ta lk  
ab ou t th at .

Se na tor H atch. I will be glad to discuss it.
Th e C hairm an. I kno w exact ly to the dol lar where we are in our  

budget,  and  my  anxie ty incr eases each  day .
Ce rta in ly  this reco rd of the debate is ava ilab le to eve ryb ody in its  

presen t form.
Se na tor  H atch . If  hearings are des ired , I th ink th is com mittee 

sho uld  open the m up to th e pub lic and  the  ad mi nis tra tio n, it  seems 
to me, to ob tain views  on such que stio ns as, No. 1, the inf lat ion ary  
im pa ct  of thi s bill. I th in k we shou ld call upo n the chief ad min ist ra­
tio n fighte r a gains t inf lat ion , Mr . St rauss; Pie rre  Re nf re t, who has  n ot  
ye t t est ifie d before this  co mm itte e, ye t who did the  on ly v alid  eco nomic 
im pa ct  ana lysi s on thi s m at te r;  and I would like people like Arthu r 
Bu rns , Mr . Bosworth, Mr. Myers , who, in a rec en t tes tim on y befo re 
the  Jo in t Eco nom ic Co mmittee , ind ica ted  th at  asp ect s of th is  bill are 

inf lat ion ary .
No.  2, I would  recom mend th at  we have  tes tim on y regard ing  the  

im pa ct  on smal l bus ines s, incl uding the  By rd am endm ent in reg ard  

thereto .
An d, No. 3, the di rect  cost to the  tax payers.
I th in k on th at  m at te r we shou ld bring  in  B oar d Ch airm an  F anning  

and Gen eral  Counsel  Irvi ng  at  the  Na tio na l La bo r Re lat ion s Bo ard , 
and  I th ink we sh ould  h av e witnesses from  the Sm all Bus iness Ad min­
is trat ion to com ment on thei r rep or t, which pla yed such a crucia l 

role  in the  floor debate.
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And the n, las tly , I th ink we should  hav e othe r open quest ion s on 
the  Byrd su bs titut e which seem in doubt.

Fu rth ermo re , it seems t o m e th a t in l igh t of the  P resid en t’s poll ste r’s 
conclusions, th at  is Mr. Ca dd el l’s Camb ridge Resea rch  Assoc iates , 
th at  the  largest single refo rm des ired  by mo st of the  res pondents was  
a r eduction of lab or union p owe r, which inform ation ca me to us d ur ing  
the  course  of our  floor deba te. Pu bl ic  he arin gs migh t be e ssential in de­
ter mi nin g how thi s bill should  be restr uc tured and rew orked to re­
flect the  publi c’s in terest .

The presen t bill, H.R . 8410 and the Byrd su bs tit ut e do no t, in my 
jud gm ent, me et these issues.

So I th in k if we are going to  have  hearings, we know bas ica lly the  
feelings of the Senators  who ha ve  expressed themse lves  on the  floor 
and if there are oth ers  who do desi re to, I would ce rta in ly  wa nt to 
list en to their expressions.

But  I would suggest  if we wan t to hav e sincere and  dedic ate d hear­
ings to resolve thi s dile mm a an d difficulty , then  at  t he  ve ry least we 
shou ld have  hea ring s invo lvi ng  those people and  organiz ations who I 
hav e ju st  mentio ned .

The C hairman . Mr.  Re nf re t was inv ited and  he decl ined .
Her e is the way  I  look at it ------
Sena tor  H atch. Would you  yie ld?
The C hairman . We were ov er  there  for all th at  time. We were in a 

sit ua tio n where, if an ybody ha d any idea s to imp rove the bill th at  is 
being d ebate d, the  a me nd ment p rocess was ava ilab le for th at purpose. 
I t was no t used for th at  pu rpo se,  however.

We cou ld no t get  a vote on anyth ing. That  is why  it was  welcomed, 
as far  as I was concerned, when the  agr eem ent  came  to recommit  the  
bill to  the com mit tee,  to get  us in to a forum where we can  be able to 
make some specific decis ions. Here we can  spec ifica lly add ress the  
issues befo re us.

Now, we would be ha pp y to  he ar  from Senator  L ugar------
Sena tor  H atch. Would the Se na tor  yield?
The C hairman  [continuing]. Who did pla y a sign ific ant  role in the  

deba te in the  Senate.  And now we feel we can  be even be tter  served 
by his at tent io n to the  bill du rin g thi s hea ring , and his ideas on how 
the  ob jec tives c an in his ju dg men t be be tte r formed throu gh  leg islat ion.

Se na tor  Ch afee , did you  h av e anyth ing ?
Se na tor  H atch. Would  the Se na tor yield  for one comm ent on that?
Dr . Re nf re t did  no t ap pe ar  because he was no t th roug h with his 

economic  im pact ana lysi s at  the time . That  was the  only reason. I 
would  sugges t th at  i t would be very benef icial to have  some of these 
top  ad mi nis tra tio n officials test ify  so we can ask them.

If th is bill is in fac t as infla tio nary  as Dr . Re nf ret  says,  or any­
where ne ar  as inf lati ona ry,  there is no redeem ing reason  to  hav e this  
bill come back on the  floor.

Tha t is only  one  reason .
Plu s the othe r w itnesses  I  ha ve  talked about. I th ink it  is im po rta nt  

to no te th a t one of the  fir st things, it  seems to me, th a t has  to be 
reso lved  happens to su rro und those com ments  made by  rep res enta­
tives of lab or during the  de ba tes  on thi s mat te r, du rin g the  pres ena- 
tor ial  deba tes  on thi s m at te r, where they  hav e ind ica ted  th at , sure , 
they  will tak e amend ments , bu t when we get to conference, it is going 
to be wh atev er the  Hou se wan ts—or  wh ate ver the  labo r movem ent  
wan ts.
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We have had some indication tha t there may be some way of 
circumventing that , but  I have not seen any real s trong approach to 
circumventing i t, other than  the majority  leader standing and saying 
he would use his best efforts to see tha t whatever is passed by the 
Senate will be the bill, but  I do not see how in the world the Senate 
can impose its will on the House of Representatives.

If we go back to the House Labor Committee, which is, as you have 
characterized this committee,  overwhelmingly in favor of this bill 
in its present form, we are going to have a very difficult time really 
ever resolving this problem.

The Chairman. Senator Lugar.

STATEMENT OF HON. RICHARD G. LUGAR, A U.S. SENATOR FROM 
THE  STATE OF INDIANA

Senator  Lugar. Mr. Chairman, I appreciate the information for 
all Senators to approach this committee with suggestions for refining, 
deleting, adding provisions to S. 2467, the labor law reform bill which 
has been recommitted to this committee.

I have accepted your invita tion, and prepared my testimony person­
ally, and have given a careful study of the long debate we have 
conducted on S. 2467 to date.

My role as one organizer of the opposition to S. 2467 was visible 
and my reasons for tha t opposition were elaborated throughout 
8,515 lines of Congressional Record debate.

I will not re iterate  the specific defects which I find in the  legislation. 
Or will I presume to speak for all other  Senators who resisted cloture 
through an unprecedented six-petition attempts. The great resilience 
of our debating  effort lay in its remarkable breadth, encompassing 
19 Senators who committed themselves to fixed “teams” and regular 
floor part icipation, as well as several more Senators whose involve­
ment was equally active if more occasional.

This same breadth of support precludes any one Senator from 
assuming the posture of the single spokesperson, and I do n ot a ttem pt 
to do so today. I have reviewed the principal themes of my remarks 
with several of my colleagues, and 1 believe tha t my views are in 
general harmony with the thoughts of most anticloture Senators, 
and with several Senators who voted for cloture. The degree of con­
sensus, like the degree of meri t accompanying these remarks, is a 
matter  for the committee to judge.

I chose to take an active role in the extended debate against S. 2467 
because I believed that, as i t emerged from this committee, the legis- 
latat ion was unfairly addressed to only a narrow area of labor  law, 
and the  concerns of only one sector of the American economy, namely, 
naliona l labor organizations. The problems of the general public, 
of individua l workers, and of small business managements were given 
minimal consideration. Such a bill was characterized accurately as 
special interes t legislation of the most brazen sort, and it enjoyed 
limited support in the country.

To argue tha t S. 2467 is unbalanced and unfairly  limited to the 
special inte rests of national labor organizations is not  to suggest th at 
those interests  should never be addressed in any bill at any time. 
Many genuine abuses have been indentified and many legitimate 
arguments can be made for specific provisions of the S. 2467 proposal.
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The opponents to S. 2467 strongly  asseited tha t to deal solely with 
the complaints of labor unions and to disregard the problems of 
small business, individual workers, and a general public which is 
increasingly exposed to hazard by public and private strikes and job 
actions would not suffice.

I am certain that  a large Senate majority , including, as far as I know, 
each anticloture Senator, is willing to enter a constructive dialog 
leading to labor law reform legislation, provided tha t both dialog •
and legislation approach the subject in a fair and comprehensive 
fashion. Thorough review of the problems of all actors in to day’s labor 
law controversies could lead to a far-reaching reform of existing 
statu tes which might include portions of S. 2467 and enjoy consensus *
support on the Senate floor. I encourage the committee to embark on 
such a comprehensive inquiry.

The fundamental decisions facing the committee include, in addition 
to the scope of its next inquiry, the timing of its activities. There are 
self-evident and compelling reasons why the committee' should look 
toward a timetable beyond calendar  year 1978. Evidence abounds 
tha t the patience of the Senate is clearly exhausted with this issue, 
for this session. The time available for deliberation on so many im­
portant matt ers has been compressed to a point in which each legisla­
tive day is literally precious. At least three Senators who voted for 
cloture on all six ballots have already visited privately with the majority 
leader and expressed their intentions to vote against cloture should 
the bill be returned to the floor during this session. We believe tha t 
others may do so. The sense of the unanimous consent agreement 
under which the bill was recommitted clearly was to eliminate language 
requiring the bill’s return. And given the comprehensive charac ter 
which the legislation would have to assume in order to assure broad 
Senate support, far more time will be required to shape and debate such 
legislation tha n remains this year.

In view of these unambiguous signals, I propose that the  committee 
resolve to defer the reporting of another labor law bill for the balance 
of this session, and to embark on a review of the entire labor-manage­
ment landscape in quest of a bill addressing the problems of employees, 
small businesses, and innocent bystanders to labor disputes, a quest 
and a bill on which we can all cooperate.

A solid majority of Senators earnestly hope tha t the committee will 
adopt this course. But if the members of this committee feel absolutely 
impelled to press on, then I am prepared to suggest minimum changes 
which would be necessary before I , as one opponent of S. 2467, would 
be willing to agree to limited debate by cloture or consent agreement.

The equal access provision, in any form, is unacceptable. Inasmuch 
as i ts deletion has been proposed by many Senators, including some 
who have favored cloture, th is proposal takes on almost the character  
of a unanimous consent request.

The make whole and debarment punitive provisions, as presently 
structured,  are far too intimidating for small businesses to contemplate, *
especially when wielded directly by what is perceived as an unfriendly 
NLRB. In some form, the penalties might be acceptable in the hands 
of the courts, pursuant to their  contempt powers, and on a basis of 
individual case justice. Assurance tha t the penalties will be impartially *
and nonarbitrarily administered is essential.
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Excess baggage altering sound principles of existing law should be 
jettisoned from S. 2467. The proposal for Board expansion, an exercise 
in bureaucratic turf building, is one item which should be cast  over­
board. The traditional prohibition against organizing of guards by non­
guard unions should be maintained.

The provisions of S. 2467 requiring expedited election schedules 
should be modified to require tha t the NLRB  first resolve all preelec­
tion unit  and eligibility issues. I would not object to elections within 
50 to 80 days following the filing of a petition,  but a final result will 
clearly be forthcoming in a prompt manner only if unit and eligibility 
matters are settled before an election as opposed to extensive legal 
activ ity after a ballot.

Reforms which should be considered include, bu t are not  limited to: 
One, a secret ballot election provision which would make a union 
victory  in a secret-ballot election a condition precedent to the imposi­
tion of a bargaining obligation on any employer; two, a provision 
which would make it an unfair labor practice for any person to  insti­
gate, engage in, support or condone violence or mass picketing a t any 
employer’s premises; three, a provision tha t would make it an unfair 
labor practice for a labor organizat ion to maintain,  continue, or resume 
a strike in any unit following an employee referendum in which a 
major ity of the employees voted against striking.

The problems of innocent citizens who are victimized by strikes to 
which they are not parties must be examined sensitively by the 
Congress. During the recent strike in the coal industry, the President 
characterized the Taf t-Ha rtley  Act as inadequate . In other forums, 
I have suggested substantia l amendments to Taft -Har tley which 
would strengthen the President’s hand in attem pting to protect the 
health and safety of all Americans during crippling emergencies which 
national  str ikes may produce.

I would be prepared to work with the committee to effect such 
changes in existing law. Clearly this is the type of reform which the 
public has in mind when i t thinks about our labor laws.

Furthermore, the majority leader of the Senate and the distinguished 
chairman of this committee will need to formulate ironclad assurances 
tha t constructive changes in S. 2467 will remain in any final bill 
adopted by both Houses, with or withou t conference. To pass a bill 
without such assurance would be an exercise in futility .

Inqu iry into these topics obviously is a tall order, perhaps too ta ll 
for the remainder of this session. Should the committee disregard 
the advice which so many Senators are offering and plunge ahead with 
S. 2467 or only a cosmetically different version of it, I am convinced 
tha t the Senate will reject such attempts. Many Senators are well 
prepared to effect tha t re jection.

If on the other hand, the committee decides to widen the scope of its 
inquiry  and lengthen the time-frame to accommodate a review of the 
rights of workers and the rights of the public, as well as the rights of 
union organizers, I predict th t the Human Resources Committee will 
enjoy the active and constructive cooperation of those who opposed 
the efforts to pass S. 2467 during  the last 5 weeks.

The Chairman. Thank you very much, Senator Lugar. Let me 
understand your conclusion here.
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You have dealt with the bill, addressing i ts provisions on access, the 
makeup of the Board, the guards provisions, the debarment and make- 
whole remedies, and election time period. Then you go into other areas 
that  are no t re lated to this National Labor Relations Act.

In your last paragraph, second to last paragraph, you say:  “Should 
the committee disregard the advice which so many Senators are 
offering” and so on. You know what the advice is? They said they 
do not want any more extended debate. They do not want any more 
filibuster.

I have not talked to any that  would not want to have an opportunity 
to deal with the substance of th e bill, listen, debate, discuss amend­
ments and vote.

What  they do want—and I think we should all agree now—is 
tha t we should not have another debate without coming to a decision. 
That is what we had for bette r th an a month, debate without decision. 
So we can agree there.

I think tha t is what the Members are talking about. The Members 
I talked to, even those who just do not want to go through cloture 
petitions again, would like to get us in with this bill, would like to 
consider its provisions and have amendments to it discussed and 
voted, and tha t would be that .

Let us deal with those suggestions you make relating to things 
tha t are in this bill, and see if we can further refine your thinking, 
which is valued thought around here. Your interest has been demon­
strated in the subject matter .

On the equal access provision, the first thing you mention, you, as 
a conclusion, would provide no opportunity for union election activity 
on the premises of the employer, notwithstanding anything the 
employer has done to make his message clear to his employees on his 
property  at  the time tha t he selects; is that  right?

Senator Lugar. Jus t simply stated , I think the entire provision 
ought to be eliminated from the bill so tha t your conclusion is correct. 
I think there are serious problems, even going to constitutional 
problems; bu t as I say, this has been argued extensively already on the 
floor, and it can be argued here.

I am inclined to believe that that particular objection has such a 
pervasive influence, equal access provision ought to be eliminated 
from the bill.

The Chairman. What was your conclusion?
Senator Lugar. Jus t simply we should not address t ha t provision.
The Chairman. Although you personally and individually might 

not share what you sense is a consensus out there. In the debate, 
Senator Lugar, you said, “One could agree total ly tha t in the best of 
all worlds, equal access ought to be available and equal opportunity 
to present arguments. In the real world of industrial life trying to 
achieve this takes some doing.”

Senator Lugar. Yes; I think I furthermore said, either on the 
occasion of tha t speech or others, tha t 1 think it is unatta inable  
in a constitutional fashion. I think  simply as a practical matter it 
cannot be legislated; so it takes some doing. I would amplify simply 
to say that I think tha t really is beyond our doing in the course of 
this legislative effort.
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The Chairman. We have done it in another context. I think it has 
worked out very well, our equal access. When an employer opens his 
property and makes his employees available to those ol us who are 
running for public office, there is now established the requirement 
tha t he give equal time to the opposition. This concept is sort of en­
grained in our election procedures, the fairness of equal opportuni ty to 
go to the nontraditional place for campaigning.

Here we have a place, the work place, which is no t tradit ional for 
the campaigning by the union, but traditional for the employer.

Senator Lugar. I appreciate that an at tem pt has been made in this 
regard, and I think it has inexact application. My campaigning ac- 

4 tivities have not been as extensive as those of the  chairman, but  I can 
recall tha t, to say the least, very unequal trea tmen t from plant to 
plant or premise to premise, quite withstanding attempts may be to 
provide tha t.

I would simply say the public access for election campaigning not­
withstanding, the thing we are discussing here is a little  different. 
The employer has at least a priva te proper ty right. Th at is simply 
not the situation, it seems to me, tha t makes quite analogous to the 
political campaign effort and employers talking about use of property 
and property rights, limits of his free speech, and I appreciate it is 
interesting debate; but I am jus t saying tha t in my judgment, it is 
not one that falls in an analogous patte rn with the election s ituation 
and not one tha t is going to be remedied I think without  amendment 
to the constitution.

I think  there are some constitu tional problems with equal access 
and therefore ought to be deleted from this bill.

Senator  Riegle. Mr. Chairman, would you yield?
The Chairman. Surely.
Senator  R iegle. Do you make a distinction between a company th at 

is solely owned by its operator versus a corporation which, in effect, is 
publicly held?

Senator  Lugar. I think there are many distinctions. During the 
course of the debate, very frequently talked about the perceptions 
tha t come of this law, and equal access provisions on the basis of size 
and scope. Once again, legislatively I am not certain how those dis­
tinctions are made consti tutionally different.

Senator Riegle. You do see a difference? Would you be willing to 
have a different rule for businesses owned by one individua l versus 
corporations-----

Senator Lugar. No; I think my position is tha t the equal-access 
provision is simply not going to work out at all. In terms of conversa­
tion about perception of small businessmen and large businessmen as 
they look at it, I think this is an  interesting speculation.

I think there are substantia l differences which we would be frank to 
discuss during the debate .

Senator Riegle. Mr. Chairman, I appreciate your yielding.
• As I go through your testimony, Senator Lugar, I see several refer­

ences to small business. How do you define small business? What is 
small business? What is your  definition?

Senator Lugar. I would be prepared to work with the committee 
» on such definition, at least for purposes of any kind of law. I would

30 -85 0 0  -  78 - 6
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say the rough rule of thumb is a business with 100 employees or less 
in America is small. I suspect an argument can be made for 200; bu t 
somewhere in that  range. I think  we are talking about  a business 
tha t is pretty  small.

Senator Riegle. Thank you, Mr. Chairman.
Senator Chafee. Could I ask one question, if I  might?
The Chairman Sure.
Senator Chafee. If seems to me, as I followed the debate, Mr. 

('hairman, tha t the rationale for the bill was to eliminate procedural 
difficulties and roadblocks that were imposed in union elections and 
union organization, and tha t the equal access had nothing to do with 
procedural roadblocks and procedural problems.

It  was entirely a new form of activ ity tha t was not encompassed 
anywhere else within the objectives of the bill.

It  seemed to me that tha t was one of the  principal reasons that  the 
objections to equal access existed, tha t i t had nothing to do with what 
was portrayed as the rationale for the bill, the so-called J. P. Stevens 
roadblock.

Another problem with equal access th at I heard raised frequently, 
and I wonder if the witness would perhaps comment on it, is tha t 
equal access is not an equal presentation, because the management  
is severely limited in what  they  can say to the workers, any promise, 
any threa ts, any coercion, any bonus, anything  like tha t is an unfair 
labor practice, whereas no such restrictions are imposed on the other 
side that  makes presentations and equal access argument.

Now, those seem to me to be some of the principal objections as I 
heard them from those who came to see me.

Would you care to comment on those, Senator Lugar?
Senator Lugar. The Senator  from Rhode Island stated a number 

of objections very well. I do not have further comment on tha t 
presentation. I concur tha t a num ber of people are concerned for tha t 
reason, and, as you well pointed out in phrasing earlier remarks, 
this seems to be a new extension of labor law and hardly  a trifling 
change in the procedural situat ion.

Senator Chafee. Another point,  if I might.
As you recall, Mr. Chairman,  so well, there are two aspects of the 

equal access. One was so-called captive audience, which might, set ting 
aside these arguments tha t have been made, there is some rationale 
for, in try ing to get an equal story  across to the employees, but where 
it really got difficult and I find raised very legitimate concern was not 
the captive audience, but  the boss going out in the shop and wandering 
around for 17 and a half minutes on Tuesday, and then the union 
organizer having access into the shop in non work spaces, whatever 
that was, and you recall the discussion we had in the committee and 
what great difficulties we had in trying to figure out what  was time 
and where he could go, where he could stand, whether the boss really 
had talked union activities, had he answered questions, had he raised 
the subject.

Tha t seemed to raise difficult things.
Even if you get into equal access, you get into captive audience 

versus wandering-around type of problem.
Senator Riegle. Would the Senator  yield?
Senator Chafee. Yes.
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Senator  Riegle. I think he is correct in saying that a good deal of 
thought and discussion was given to that, and the committee record 
will show th at. I think, by the way, tha t this is something we ought 
to do with all matters  of law. The problem we have had in the past 
with too many Federal laws has been insufficient care in those de­
scriptions. That  was not the case here.

You will recall, for example, tha t in defining what constituted 
nonwork areas, we were very precise. The decision in the committee 
was to make it very clear that  the equal access provision was not de­
signed to provide union organizers with any means to d isrupt the work 
process or the production process.

It was not to involve equal  access into those areas. It  was restricted 
to specific areas like the washroom, the cafeteria, lunchroom, or the 
break area, and parking lots.

Those were the areas I recall we specifically enumerated. The 
craftsmanship tha t went into defining and making very clear the areas 
that were to be allowed, and those tha t were not  to be allowed, was 
done far more thoroughly here than in most legislation I have seen.

I do not think there was a problem with ambiguity when the bill 
left here.

I th ink i t was quite specific while one may argue that it was not done 
the way one would have liked—which I think is a reasonable argu­
ment—it was not up in the air or fuzzy, but clear, well debated, well 
defined, and I think reasonable.

People can disagree with that. But I think it is important to know 
tha t this was not something that  was done in incomplete fashion, 
but rath er with extreme care and thoroughness.

Senator Chafee. I agree it was done with some considerable dis­
cussion, but 1 think when we all left here we were a little uncertain 
as to jus t how it would apply. As you recall, there was considerable 
discussion on the  whole subject.

I agree with the witness tha t of all the points in this bill tha t was 
caught  in the claw of not only those who voted against cloture, but 
many who voted for cloture, is this equal access which was the greatest 
stumbling block of all.

Senator Hatch. I would say the Senator is part ly correct. There 
were three major provisions which really caused tremendous dis­
concertion.

No. 1 was the so-called quick election provision.
No. 2 was equal access.
No. 3, which causes the most concern among small business com­

munities and really among, I think, wage and price councils is the 
make-whole provision.

I think  the Senator here has done an excellent job of stat ing that , 
sure, we could work out a bill t hat  would be acceptable, but these and 
other provisions have got to be taken care of, and, frankly, equal 
access, make-whole, quick elections have been tota lly unacceptable.

The Chairman. In the time we have now, is there any part of the 
area, in the vicinity of the  workplace, tha t the Senator  from Indiana 
feels would present a fa ir opportun ity for the other side to try to make 
its case? I do not know if your experience has been as mine, but  I 
found, going to a plant where you were going in to make your election 
effort, th at the parking lot often was a readily available place to reach
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employees in a concentrated way. During our debate, this was sug­
gested informally more than  formally, but  the opportuni ty for the 
organizing campaign to go to the parking lot seems reasonable; tha t 
is where the employees are. They  have to go get  their cars.

Does th at have, or ring any response of being a fair opportunity for 
the par t of the campaign, the organizer’s campaign?

Senator Lugar. Mr. Chairman, I have tried to run through in my 
own mind what you are proposing. In other words, the ent irety  of what 
is an equal access idea might be reduced to visits  by organizers to the 
parking lot. I suspect t ha t is wor th discussing, but  I am inclined to 
find tha t the general problem of the constitutional provisions on equal 
access are probably going to provide problems even in a pragmatic *
way if we agree that  people could enter the parking lot. I would be 
willing to explore that.

I am certain the committee and the  counsel will. But I think  there is 
some substantial-----

The Chairman. If it were not  found to have a constitutional 
impediment, does this strike you as having a degree of fairness tha t 
would have any appeal to you?

Senator Lugar. I am a fair man. I am willing to try  to  think prag­
matically through a number of things. I would say off the top of my 
head, I would need to take a look at what the implications are, how 
many people, what time, what sort of intimidating presence the people 
might be involved in. I t is conceivable, but I think we need to take a 
look at  tha t.

The Chairman. I think we, in the subst itute offered by Senator 
Byrd, if you recall, proposed a limitation on the number of organizers 
tha t could come in, in response to the employer’s actions tha t trigger 
access. The access provision, as written  in the substitute , had this 
approach, a limitation or the number, with a required notice of time 
of arrival.

Senator Lugar. As I recall, one of the vital objections to the Byrd 
proposal was this whole trigger mechanism idea, quite apar t from the 
locations and the numbers and so forth. In other words, what we are 
talking about, the parking lot, that is one aspect of it. But  as I recall, 
the Byrd subst itute made it possible through simply sending in a 
notice that an organization attem pt of some sort was underway for 
this star ting  in motion conceivably a reaction by an employer, and 
as he reacted, then all of the equal access sta rts.

I think  tha t was a much more severe lim itation in my own mind 
of the thing, quite apart from the parking lot, as to whether  people 
meet there, as to how all of this gets underway, and miscalculations 
on the par t of the party.

So if we were going back to the Byrd substi tute, I think  we would 
have to take each of the elements  sort of one by one and see how they 
are interrelated, quite a part  from location, the question of timing, and 
triggering.

The Chairman. There was no provision for a requirement of a per- «
centage showing of interest in organizing, and we discussed it in our 
report. We did not have it in the substi tute, a 10-percent showing of 
interest. This would be much more precise in establishing the beginning 
of the period for triggering any  kind of access. o
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Senator Lugar. There would need to be somewhat more precision. I  
would think a fishing expedition might occur otherwise, which is the 
first action, someone sent a l ette r without there being 10 percent-----

Senator  H atch. I might also add there was an extremely extensive 
discussion on the fact tha t a petition—they had filed their petition in 
order to trigger equal access, and tha t was basically totally  clearly 
unacceptable  at  that  time. So we discussed the whole ramification, but

„ the committee would not accept that , the committee would not accept
10 percent at tha t particular time.

The argument was showing of inte rest should be a petition if that  
were so. Also, Mr. Chairman, if I might just  inte rrup t you another 

t  second, I think Senator Riegle brought up an important point, tha t is
under present law the Supreme Court said there are certain very ex­
treme situations where equal access can be triggered under present 
law without  changing the law. In other w’ords, where there is an
injustice.

But Senator Chafee, I think,  brought up some very good points th at 
they can do just about anything they wrant to, except on the premises. 
They can make almost any statement  they want to, without  fear of 
unfair labor practice, even though they know they are untrue. They 
have a right within 10 days of the election to call on every employee 
in the ir home, neither of which the employer can do. I think you have 
made a very good case here.

The Chairman. Senator Schweiker.
Senator Schw eiker . Thank you, Mr. Chairman.
Senator Lugar, sorry I had a judge hearing t ha t was postponed so I 

was a little bit late. But I did read your statement.
I am interested in your proposal on the make wdiole provision. I 

wonder if you could j ust elabora te a lit tle bit on that?
Senator Lugar. My thought there is not developed. Let me develop 

it a lit tle further.
It  seems to me to make whole and debarment I lumped together, 

they are substantially different ideas. But I think, as opposed to being 
activated by formula or by  index, t hat  individual justice ought to be 
sought and sought through the courts.

It  seems to me tha t through injunctive relief in courts, through 
timely action in the judicial system, as opposed to NLRB, tha t severe 
injustice could be alleviated, and tha t tha t is the proper way to 
approach that.

As I recall, one of the problems of make whole as we got into debate  
on the floor is tha t it involved an unusual index of the conditions in­
volving businesses of 5,000 employees, and this was modified in the 
Byrd substitute, because objection was recognized, to try  to think of 
another type of index th at would seem to be more logical.

I would think we would want  to get away from indexes altogether, 
and I  think we would want to ge t back into court  activity.

Senator Schweiker. Do I  understand what you are saying, tha t the 
• make whole concept, if it was administered by the courts along the

lines you are pointing, might be acceptable?
Senator Lugar. Yes. I think there are injustices tha t need to be 

met. It seems to me tha t the procedure I am offering here is a dif-
» ferent one than the one that was offered in the original bill or the

Byrd substitute, tha t the abuses are there, on occasion, and need to 
be met.
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There has to be some rational way of doing tha t. I am suggesting 
the judicial system is going to be perceived by most business people 
as a better method than the NLR B which is sometimes perceived in 
adverse terms.

Senator Schweiker. Thank  you, Mr. Chairman.
The C hairman. All right.
So we can know the areas in which you think the enforcement should 

take the injunctive route-----  wDo you suggest an application of tha t method, the injunction, to 
this remedy situation where we now have the make whole, which 
is dollars and cents remedy? I take it tha t you would suggest tha t 
rather  than  go after a finding of an unfair labor practice, a failure to 
bargain, tha t the Board go to court for an injunction, enjoining the 
employer to cease and desist and to  get to bargaining?

Senator Lugar. Yes. I think  that is a rough approximation of the 
route I would follow. It  seems to me this is likely to lead to an in­
dividual justice situation on the merits of tha t particular case to a 
greater extent than what I think is likely to be a difficult problem for 
the committee, using an index, regardless of how constituted.

The Chairman. To arrive at ultima te fairness in the make whole 
remedy and its application of like settlements for the given situation 
would be very time consuming, not difficult, but  time consuming.
Many people thought the index should be based on employers of the 
same size, same region and settlem ents of like companies, and tha t 
these factors should be applied to the offending company-----

Senator Lugar. I appreciate tha t. I think motivation of the com­
mittee was probably well intended to t ry to find some exact arithmetic 
justice. I do not think tha t can be  found.

Once again, I think the indexes, although they are of use in this 
respect, probably lack some precision.

Senator Schweiker. You are saying the court as opposed to NLRB 
should have this remedy, and they should, on a case-by-case basis, 
use these factors but not index factors?

Senator Lugar. Tha t is correct.
Senator Hatch. He is saying in a contempt proceeding. I t has to be 

a situation where there really has been a flagrant, willful violation.
Tha t is the way I read your statement here this morning. ou say in 
some form penalties might be acceptable in the hands of the courts 
pursuant to their contempt powers, and on a basis of individual  case 
justice, which I applaud. I think if we have to have tha t type of rem­
edy, it ought to be based on justice, not upon the needs of any par­
ticular special interest group. And certainly not bagged up by the 
Bureau of Labor Statistics standards.

The Chairman. The procedure here would be tha t the General 
Counsel would present a charge of unfairness, failure to bargain, 
and the Board would come to its decision il it found failure to bar­
gain, an unfair labor practice, it would go to the court and get an 
injunction, ordering the employer to cease and desist, and get to the .
bargaining table. And this would be the fastes t route to the bargain­
ing table for the employer who was avoiding the law and not 
bargaining.

Senator Hatch. That is not what  he is saying. He is saying tha t a
can occur-----
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The Chairman. Wait a minute. Maybe we had bet ter ask Senator 
Lugar what the procedure is tha t you have been suggesting.

Senator Lugar. I have not presented obviously in this paper a 
detailed procedure. I would be happy to research sort of step by step 
if the committee wants to pursue this. W hat I said as a general point 
is tha t I think we ought to have individual cases as opposed to the 
use of an index for a b lanke t remedy; tha t the court procedures that  
allow I  would think for a proper  hearing in a proper forum other than 
NLRB  is of the essence as a perception of fairness on the part  of the 
employer involved; and the procedural steps in the midst of this, 
well, I would need the guidance of the committee to go through this, 
but I think  the essential elements of what I am saying are clear, how­
ever, in terms of the forum and the individual case and search for 
justice, and the use of the contempt citations of the courts tha t are 
enforcement weapons.

The Chairman. Thank  you, Senator Lugar.
Now, if we could go to one of the other specifics you mentioned in 

your statement, the election, the time period tha t must precede the 
election itself.

You did address yourself to the specific times, as I recall, two or 
three times, in the debate.

We had thought, quite frankly, tha t the emotional response to 
having set a time for the election in the bill, tha t we took to the floor 
was because it lent itself to an easy description as a quickie election. 
We were told in the debate,  of course, tha t the median time for 
running these elections currently  is about 45 days.

What we tried to do to accommodate the desire for a reasonable 
time period for an employer to prepare a campaign was to put  in a 
35-day notice of organizing and provide tha t no election will be held 
before that 35 days had run. And then we got into tha t confusing 
period, and Senator Hatch , who has an alert and creative mind, went 
from “quickie” to “ins tan t” election. We realized we had a new 
problem, same problem, new word, from “quickie” to “insta nt.”

Now, the objective is not to spring anything on anybody at any 
time, bu t, when a sufficient showing of interes t in an election is there, 
to have the election and know the time within which the election 
will be held.

So we are struggling to obtain  tha t objective in a way tha t will not 
give the appearance again of unfairness or springing anything on un ­
suspecting audiences.

Senator  Lugar. I appreciate that . I think tha t is a question tha t 
ought to be pursued because it seems to me at  least the gist of what I 
am saying in my statem ent today is that the most important aspects 
are to make certain tha t the unit and eligibility matt ers are deter­
mined before the election is held.

It  seems to me the preoccupation of debate and the emotional 
triggers on both sides may have been created by the thought  tha t 
somehow or other the delays that are now involved in most cases can 
be done away with simply by arbitrarily setting time, whether it be 
21 days, 35, 45, 75.

I think what I  am suggesting is t hat  far more likely the delay, even 
if the schedule was expedited, will come in the litigation or at least 
legal procedures th at follow afte r the fact of the unit participat ion.
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Th e grea t fear t hat  I  h ave and I expre ssed durin g de ba te  is th at  the 
pro blem for the  very small business in thi s sit ua tio n is perhap s the  
lack of th at  legal expertis e th at  is ava ilab le to oth ers  or an  e xorbi tan t 
cost , rea lly,  in ob tainin g th is ; so the re is some degree of jus tice  and  a 
per cep tion the n on the part  of the  small bus inessm an th at  these 
exp edi ted  schedules are ve ry like ly to gro und him or he r into a very 
rap id sit ua tio n wi tho ut an y relief.

Now,  I th ink  thi s is a pro blem the  com mit tee  could wres tle with 
successfu lly, bu t wi thou t being  preo ccupied  with the specific idea  of 
days, and wi th very carefu l tho ughtfuln ess  around the points Senator  
Hat ch  raised abou t the  not ices, the  pet itio ns,  the tim ing  of thes e 
things , so th at  unintended res ult s do no t occur.

That  might mak e the electio ns even  swi fter  th an  an tic ipa ted .
Th e C hairma n. You did  have  some am endm ent s, Sena tor  Lugar , 

th at  de al t with specific tim e periods.
Se na tor  L ugar. I am sure in the  course of deba te th at I presented 

a nu mber of am end ments  th a t de alt  in th at  area and in othe rs. I do 
no t reca ll, nor  did I bring  wi th me tod ay, Mr.  Ch air man , any  of the  
am endm ents th at  I in tro du ced;  bu t clea rly  th at  is an area  th at  I 
add ressed , and so did Se na tor Ha tch,  and others , du rin g deb ate .

Th e C hairman. Well, there were two th at  de al t specif ically with 
tim e periods. One provide s th at elec tions will be scheduled by the  Boa rd 
no la te r than  45 days af te r filing of pe tit ion and will be held within  
60-75 days aft er pet itio n.

The othe r provide s th at the elec tion  will be scheduled no lat er  than  
30 days  aft er  filing of the  pe tit ion , and  th at  the  elec tion  be held be­
tween 45 and 60 (lays af te r filing of the  pe titi on .

From  all exper ience, th a t seems to be clea rly wi thin practic al time  
lim its.

Se na tor  Lugar. I would agree th at  those are prac tic al time limits. 
And today, suggesting  50 to  80 days, I do no t mean to confuse the  
issue  furth er.

W ha t I am simply say ing  is, elig ibil ity and un it req uir em ent needs 
to be expedit ed firs t befo re we get into elec tions—I  do no t thi nk  th at  
it is usefu l to get  into an exp edi ted  elect ion schedule and thus  trig ger  
all of the  emo tions th at are  invo lved  wi th the perce ption  th at  jus tice 
may  be denied the  e mp loy er who does no t hav e legal resources, really,  
to ma ke  cer tain th at  his da y comes.

The Chairman. Tha t is an oth er  issue. There  ap pa rent ly  is the  
feeling th at  some employers are no t equ ipped to deal  with the  si tu a­
tion . Tha t is deal t with, of course, through  anoth er  amendm ent , which 
we have  offered.

Se na tor Lugar. I ap prec iat e th at .
I was  no t comforted nec essari ly by  t hat am endm ent in its  ad equ acy , 

as I looked  at  it through  th e eyes of small  emp loye rs.
Th e Chairma n. We thou gh t th at  w ould be the  one th at would make 

it  clear to you th at  we had a good bill. I t did not work th at  way. The  
om budsm an idea did no t app eal  to you?

Se na tor  Lugar. I do n ot  th ink it is going to  be ad eq ua te  for  or din ary  
small businessmen.

Th e C hairman. W ha t would be? If  he rea lly  feels th at  he is sh ut  
ou t of professional help , how  would  you  han dle  th at ?
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Senator Lugar. Without any doubt it is an aid. I do not want to 
draw some overly dramatic situation because each one can think of 
any number of cases; but the difference in psychology, it seems to me, 
between the small businessman and the large businessman, boils down 
to the fac t that  the small businessman may have mortgaged his house, 
his furniture, and everyth ing else to get a bicycle shop going in the 
garage; and he has got his whole neck out  on the line.

Now, at this point, an ombudsman may not be adequate for him, 
and he bette r probably go to the very best legal counsel tha t he can 
find, tha t the remainder of his money can buy, because if he loses 
his business, he loses everything.

. The large-business employee probably does not suffer that . He may
have reservations from day to day and feel a sense of unhappiness that 
he did not prevail, but his life is not ruined; he is no t facing creditors 
in bankruptcy court.

The Chairman. Well, from the description of this particular busi­
ness, I would guess that it c learly would not be covered anyway, based 
on the  description you jus t gave.

Senator Lugar. I think  often it would be, even after  the codifica­
tion of the previous N LRB  stipulations and all, I find a good number 
of small businesses tha t do unfortunately meet the criteria of being 
covered by NLRB;  and as the  committee suggested during the course 
of the debate, I think, though, and I have not suggested this today— 
and this is even more debatable , but clearly the committee can al­
leviate this entire problem, I suppose, by exempting businesses 
underneath a certain number of employees from all situations. Clearly, 
tha t takes away the problem.

Senator Riegle. Would you yield at tha t point? I think this illus­
tration is an important one.

As I understand, the one tha t you have selected—the fellow operat ­
ing a bicycle repair shop ou t of his basement—he would fall under the 
category of retail trade, and to be within the reach of the  law in this 
area he would have to be doing $500,000 worth of business. I wonder 
whether you really mean to use that kind of an illustration?

Senator Hatch. Will the Senator yield?
Senator Riegle. I will in a minute.
The concern I  have is th at  so often, as I listen in debate to illustra­

tions used to alarm and fr ighten, I detect a connotation attached  tha t 
this bill does things tha t it does not do. This  is really quite unfortuna te 
and unfair.

I think it  is important that our examples be real ones, honest ones. 
If we are going to ta lk abou t a bicycle shop that  does $500,000 worth 
of business, then I think it should be clear ju st what we are talking 
about. Otherwise, we are talking about somebody that is operating 
something out of a basement and is clearly beyond the reach of the  
law today, and who would be beyond the reach of the law even as we 
propose to change it. We ought to be clear about that  as well.

. Senator Lugar. I think  the point is well taken-----
Senator Hatch. Could I interrup t?
We have to be clear on jurisdictional rule also. If he is operating a 

bicycle shop, tha t means he is repairing bicycles and doing other 
o things as well, which would put him in a $50,000 jurisdictional limit,
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because they would take the lesser of two limits. The Senator has very 
appropria tely chosen one particular illustration. You can get into 
these all day. I imagine you are talking about any number of 800,000 
different small businesses tha t are—that this act does apply to, and 
80 percent of all employees tha t it applies to.

Senator Lugar. What I am attempting to do is characterize the 
type of business tha t is likely to need legal counsel. This is the question 
essentially, getting to the ombudsman situation. Wha t I am trying 
to characterize is psychology of a person who fits into a specific busi­
ness that  is covered.

Now, if I suggest a bicycle shop is inappropriate , I think it is not 
engaged—the general problem of the small businessman who feels he 
needs legal counsel at some stage, and he feels it  pre tty  strongly be­
cause he may be losing everything in the event tha t he loses his busi­
ness, and perceives he is going to have some problems.

Senator Riegle. Mr. Chairman, at this point I think  it is essential 
to establish for the record and without misunderstanding exactly what 
the ground rules are with respect to size, who qualifies, and who does 
not. I would like, if I may, to ask the professional staff member I have 
jus t spoken with, to indicate  why the $50,000 figure mentioned by the 
Senator  from Utah is really  not a relevant test.

Senator  Hatch. As long as he would be willing to  submit to ques­
tions, I would be glad to have staff explain this.

Senator Riegle. If  I may, I want a definition, a technical definition, 
explained by the technical staff. Let me jus t ask him to do that at this 
point.

The Chairman. Mike, stand up here and clarify this.
Mr. Goldberg. Mr. Chairman, Senators, as I understand it, the 

test is the effect of the enterprise on inters tate commerce. If  an e nter ­
prise has a certain amount of business, th at is, $50,000 a year in in ter­
state commerce, t hat  is, direct sales, out of State, or direct purchases 
of supplies from out of Sta te-----

Senator Hatch. Or anything tha t affects inters tate commerce.
Mr. Goldberg. Or anyth ing tha t affects inte rsta te commerce in 

that  amount, and the Board can find it, then the Board will assume 
jurisdiction over that enterprise.

Senator Hatch. That is right.
Mr. Goldberg. The Board then uses the gross dollar sales amount 

as a basis of forming a presumption tha t the $50,000 in direct or in­
direct intersta te commerce exists, and tha t is if a retail establishment 
has $500,000 in gross sales, then the Board will presume tha t they do 
$50,000 of tha t in interstat e commerce, either direct or indirect, and 
the Board will assert jurisdiction. But $50,000 in gross sales would not 
meet the Board’s jurisdict ional standards unless all $50,000 of those 
gross sales were in direct or indirect-----

Senator H atch. T hat  is pure retail sales situation. This is not a pure 
retail sales situation I described. Everything else, I  agree with you on. 
If you have pure retail sales, a Gimbel’s situation, maybe $500,000 
is going to apply, or a local department store tha t does business in 
inter state  commerce, and under the present Supreme Court rulings 
almost everything does business in inters tate commerce, including 
local restaurants who never intended to entrepreneur their goods or 
their services, or other matters, beyond the State.
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The fac t is we do not have to get involved in a bicycle shop—he used 
that  merely to explain the psychology, as Senator Lugar said. I do not 
want to have a misconception that  every little sales group that does 
repair work and everything  else qualifies only under $500,000 juris­
dictional exemption. Tha t jus t is not true.

Senator Chafee. I wonder if I could break in? I know Senator 
Lugar is one of the keymen on the New York City issue that is before 

# us now. I wonder if we could press along with our questions to him on
these matters . The bicycle shop illustration—by the way, the bicycle 
shop means any small operation. It  does not mean somebody just 
selling bicycles.

i) Let us get on, can we, so he can go?
Senator Riegle. If I may, Mr. Chairman, I, too, am involved as a 

member of the Banking Committee on the New York City loan 
situa tion, so Senator Lugar and I both are feeling some sense of need 
to be there. But I think it is crucial tha t we pin down exactly who is 
covered anti who is not.

This has been a major pa rt of the debate. I have heard illustration 
after illustration given during the filibuster and since, which, when 
one looks at those situations, in fact do not fit the circumstances. I 
want to make sure tha t in the case of this review, tha t every illus­
trat ion we talk about is, in fact, something which would fall under 
the reach of the law.

I realize it is tough to pull  good examples off the tops of our heads. 
But if we are going to do tha t, and if this is going to be a constructive 
exercise, then I want to make  sure we are defining business operations 
that actually  fall within the scope of the law; we should not leave 
the slightest impression suggesting to a lot of business people in the 
country, who are afraid of labor law reform but who actually fall 
outside its reach, tha t somehow they are put in jeopardy.

I just  put into the record at  this time, Mr. Chairman, these statistics.
These data from the U.S. Depar tment  of Labor’s Division of 

Administration, dated Jan uar y 30 of this year and tallied nationwide, 
show the following: 78 percent  of all U.S. business under the law 
today, and as i t would remain under the Byrd substitute , is exempt 
from the reach of the labor law-----

Senator Hatch. Break that down as to sole proprietorships, et 
cetera.

Senator Riegle. I will not yield just now. Let me make my s tate ­
ment and I will be happy to yield to the  Senator.

Then 22 percent of all business, as compiled by the Department of 
Labor, is in fact covered. In the manufacturing business, the per­
centage covered is 31 percent, the percentage not covered is 69 percent.

In the field of transportation, the percentage covered is 16 percent, 
and the percentage not covered is 84 percent.

In the wholesale trades, the percent covered is 78 percent, and tha t 
is a high category. The percent exempted is 22 percent.

« In the retad trade, where I assume it would cover the bicycle shop,
the percentage of business in this country presently  covered by the 
law, and covered by the proposed law, is 12 percent; 88 percent are 
not covered.

t> In the category defined as services, 90 percent of the business in
the country identified as working in tha t area are exempt, whereas, 10 
percent  are included.
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Now, I simply think it is important to point that  out. When I 
asked earlier for the small business definition you are concerned about, 
you chose to define it  by number of employees, and you said maybe 
something in the number of 100 to 200 employees is the employee 
test you had in mind.

It  seems to me tha t the concern you and other opponents are 
expressing, is tha t there is some relatively narrow band of business 
in the country tha t meets your definition of small and tha t 
would fall within the reach of existing law; tha t the same ones of 
course would fall within th e reach of the new law, as the  Byrd amend­
ment would pin the current jurisdictions down, making them perti­
nent, and tha t they ought  no t to be covered. *

So you are talking, I think, about a very  narrow band percentage­
wise. We can factor it out  in numbers of companies, but  any sug­
gestion tha t we are ta lking about half the businesses in the country, 
or one-third of the businesses in the country, or 20 percent of the 
businesses in the country, or even less than 10 percent of the busi­
nesses in this country falling within this narrow range tha t you are 
really talking about, this is the focus of what has become this impasse.

The reason I take the time  to try to establish tha t here is tha t I 
think so much propaganda has been disseminated—and I do not 
mean by yourself, but generally in the course of debate—arguments 
have been exaggerated all around, and we have lost sight of what we 
are talking about  here.

The wave of alarm and hysteria has been set loose, part  of it— 
conscious I might say—to frighten small businessmen presently 
exempt, and who would continue to be exempt, that something will 
suddenly happen to them.

In fact, nothing new is going to happen to them. I would hope the 
opponents of the bill would be frank to concede tha t, so at least 
tha t part of the business community that has been frightened, I 
think unreasonably so because they are no t affected, can understand 
that they are not affected.

Senator Hatch. Would you care to respond or I will be happy to?
Senator Lugar. Let me make a quick comment.
Obviously, we could all go into the rhetoric of the debate for some­

time. I just  think it is necessary to say the small business people in 
this country are able to perceive their problems with this legislation.
It  does not  require anyone to create hysteria  on their  part.

As a matte r of fact, in unrivaled numbers, they have been pointing 
out to me and other Senators their difficulties.

Now, I am perfectly willing to grant statistics tha t are involved 
here, and further to say that  Senator Riegle has made an important  
point tha t there is probably a band of businesses, going beyond the 
numbers that  are now not covered, who feel a special jeopardy from 
the legislation. That, I think , was the particular focus of the chairman’s 
question on the legal aid s ituation.

\\  hat about those businesses which are somewhat beyond the limits <
of being exempt but are still, by most fair judgments, relatively small?
How do they meet their legal needs?

What I am suggesting is t ha t probably in the case of most, the om­
budsman would not be a satisfactory alterna tive given the risk they r
feel, which is not hysteria, but  perceived as quite material.
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Th e C hairman . Well, I apprec iat e th at stat em en t, and  I wish th at  
I could  agree  with yo ur  conclus ion th at  the  masses of small business  
people tru ly  perceive , as you say , their  problem. As ind ica ted  by the  
mail  th a t reaches me, they  perceiv e a problem th at they  do no t have,  
based on mispe rceptio n of th e result s of thi s bill if it M ere laM’.

I had lite ral ly thou sand s of comm unica tions deplo rin g the  f act  th at  
thi s bill, if it Mere laM’, Mould make it au tomatic , th a t they  Mould

e  become  a union shop  M’hic h, of course, we knoM’, is no t the case.
Th is per cep tion is one of the prob lems. Tha t is no t rea lity. That  is 

why  th is pa rti cu lar discus sion is useful.
An y clarify ing  discussion as to  M’hat the  appro ach of the  neM’ hnv is 

0  M’ill be helpful, too.
Se na tor H atch. If I might  add to Se na tor  Riegl e’s comment.
W ha t Senator  R iegle  ha s brou gh t o ut  is correct . Th ere is no ques tion  

th at 76 to 78 perce nt of all bus ines s in our soc iety  is no t covered by 
th is ac t. I t hink  M’ha t S en ator  L ugar has said  is corr ec t, too, th at  t here 
ma y be some of t hose M’ho M ould no t be cove red by th is  a ct,  M’ho ma y 
be concern ed abou t th is bill  M’hen  the y rea lly  do no t need  to be.

Bu t, as has  been  the case th roug ho ut  thi s de ba te,  th at is only the  
ha lf tr u th  because we shoM’ throu gh  the  same  Bu reau  of L abor  S ta tis ­
tics  t hat 72 perc ent —th at  all the 78 pe rce nt bas is M ere sole pro pri eto r 
ships or th at  employee M as the same as the own er, M’hich M ould no t 
be covered  au tom ati ca lly  any  May. And , in addit ion , 76 to 78 percen t 
of all employees in soc iety are  covered ------

Th e C hairman . Ca n we c on tin ue  this  on our t ime ? We are int rudin g 
noM- on Senator  Lugar  and  Se na tor  Melcher.

Se na tor H atch. 1 feel Me shou ld no t alloM’ ha lf -t ru th  to be on the  
rec ord . We shou ld ge t th a t clarified and go from the re.

Se na tor L ugar. Tha nk  you very  much,  Senator.
Se na tor Cha fe e. Ca n I ask  Senator  Lu gar one quick  que stio n, if I 

mi gh t.
It  is my  un de rst andin g from  the  po int you  raised here , the  obj ec­

tions,  as you Ment throug h the specific thing , the equal  access, make 
M’hole  and  so for th,  is it yo ur  feeling th at any  bill you Mould su pp or t 
Mould hav e to req uir e some M’hat  we migh t call reform s on the  othe r 
side; in othe r words, some cons tra in ts on M’hat you conside r to be 
union  abuses?

Se na tor L ugar. Yes;  I lis ted  three th at  might be in th at  ca tegory , 
bu t I th ink th at  is an  i m po rta nt  point to make.  I th in k it mus t include 
tho se reforms .

Se na tor C ha fe e. Suppo se a bill came ou t of here wi tho ut equ al 
access, wi th make M’hole pe rhap s ou t of the re,  bu t taking  ca re of some 
of th e situa tio ns  th at  I th in k all of us feel dee ply  ab ou t, for ins tance,  
illega l d ischarge —an emp loyee now only  ge ts 100 -percent Mages of net,  
th a t is ne t between M’hatev er  he earned  and 100 p erc en t of his wages  
as opposed to 150 pe rcen t of his Mages which seem s to be ter rib ly 
fair —a nybody who is ea rning more  th an  150 pe rcen t of his Mages—

» Blue Cross and so for th.
I assume you would su pp or t a provision such  as th a t bu t, on oth ers  

in here th at  are similar,  you would requir e some ba lan ce on the  othe r 
side?

o Se na tor  L ugar. Yes. I am  perf ect ly willing to look  as an ind ivid ual
me mb er— I make no claims for anyone else othe r th an  myself .

Se na tor  Cha fee. We appre cia te th at .



86

Senator Lugar. This is testimony I presented today.
Senator Chafee. You are a very influential Member of those who 

voted against cloture.
Well, I hope we can call on you as we proceed here to get some further 

thoughts, which you outlined briefly, and 1 know you did not have 
much time—you might stay  on the other side of this issue, but I 
think it would be helpful if somebody from your staff could give us 
further ideas in what you consider to be the reforms necessary on the 
other side.

Senator Lugar. Thank  you very much.
Senator Hatch. Thank you, Senator.
The Chairman. Senator Melcher.

STATEM ENT OE HON. JOHN  MELCHER, A U.S. SENATOR  FROM 
TH E STATE OF MONTANA

Senator Melcher. Firs t of all, I want to testify as a Member of 
the Senate and one who participated on the floor in colloquy and 
debate tha t transpired there concerning this bill. I wish to very clearly 
testify that  it was my in tent as a Senator tha t the provision contained 
in the Byrd substitute, of which 1 am a sponsor, tha t deals with who 
is covered by the National Labor Relations Board, would establish 
as a statutory jurisdictional test  the test tha t exists now. If there is 
any confusion on what the test  is now, we can clarify i t in language 
in the bill, so tha t i t is $500,000 gross business for retail  stores, res tau­
rants , hotels, motels and repair shops of any kind, and not have this 
silly difficulty among Members of the Senate or, for tha t matter, 
people tha t would be involved later on. That was our clear intent.

T hat  is the procedure tha t is generally used now, a $500,000 gross 
business test because tha t is something tha t everybody can see. 
Everybody knows what it is. There is not any small business tha t 
operates tha t does not know what their annual gross business is.

It  is a figure that  could be picked up. If  Senator Hatch has a problem 
with the $50,000 test, whether or not a business is involved in inter­
state  commerce, I suggest to this committee tha t they clarify the 
language and make as a positive sta tuto ry requirement a contin­
uation of the NLRB policy of looking at gross business as the yard­
stick. I think it is tha t simple.

I think tha t is wha t small business people throughout the country 
want to know. Tha t is the first point of my testimony, Mr. Chair­
man. I only bring it up now because it relates to this questioning, and 
Senator Lugar’s testimony, and comments made by Senator Hatch.

I first of all want to point out  that  when this Congress sta rted, and 
Senator Riegle and myself and Senator Chafee and Senator Hatch 
and 14 others were first term Senators, and we were assigned on a 
temporary basis by drawing out of the hat, mind you, where we were 
going to sit for a while on committees, this was the committee 1 was 
assigned to. <

I did not ask for this committee. I asked for the committees tha t I 
now have. But 1 had the pleasure of sitting with this committee for a 
period of weeks. 1 had the oppor tunity  of being present here in the 
hearing confirmation of the new Secretary of Labor. <
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My part  in th at was to  ask the nominee, Mr. Marshall, what was he 
going to do about OSHA. lie  confessed he did not know much about  
OSHA’s problems, but if it  was felt to be a problem, and he judged it  
was a problem from comments he received from some of us tha t day, 
that he would do something about it.

I am delighted tha t they  have done something about  it. 1 do not 
mean to say tha t everyth ing is stra ightened out, but Eula Bingham 
has taken hold, struck down a whole battery of unneeded regulations, 
has taken away this nitpicking attitude, has s topped looking a t small 
business inspections as something tha t is more importa nt than going 
into industrial shops. Mind you—at least it seemed so in my State.

~ Now we are getting OSHA to do the things tha t we envisioned when 
Senator Riegle and I voted for it in the House and Senator Williams, 
the chairman here, carried it in the Senate. Now we are getting back to 
where we belong with OSHA, in carrying out the inten t of the law, 
rather than nitpicking.

I bring tha t up now because I think there is a lot of nitpicking 
about this bill.

Now, I want to first of all, compliment this committee for paying 
attention to practices and red tape problems tha t involve single in­
dividuals, workers who are illegally fired, and have to go through a 
lengthy procedure. I t is t ime consuming, sometimes 2 or 3 years before 
they get a settlement, before they get their back wages. Sometimes 
they die before they get it. I do not think this Government is too big 
or too busy, ever, to pay atten tion to unjustified inequities in the laws 
we pass and the procedures tha t develop under those laws, in this 
case before the National Labor Relations Board.

1 think we have known of this, tha t there was a problem. I think 
Senator Williams has documented tha t problem through numerous 
individual cases tha t have been inserted in the record for all of us to 
read and to understand how unfair it is for some individual citizens 
of this country to not  get the relief th at they are entitled to under the 
law.

I think we lose t rack of this, tha t this is a Government tha t has a 
responsibility to individual rights, and it is our responsibility to take 
the time to go through the travail tha t it causes to make those 
corrections.

At this point, I do not  think anybody argues with this. I think 
everybody says tha t it is necessary and needed and tha t it is meri­
torious; but we lose track of this par t of the bill—and tha t is n ot 
the reason the bill is in trouble. We lose t rack of t ha t feature in the 
bill by getting into the arguments on other  features.

I come here as a person who has had experience in small business. 
For 20 years, I practiced veterinary medicine in Forsyth, Mont. 
We had a veterinary clinic, my partne rs and I, and we employed 
people and we sold drugs to ranchers th at they needed, and insecticides 
and the other supplies th at  are commonly sold through a veterinarian.

» We were not unionized. I never thought of being unionized. Who
would want to unionize our employees?

All of a sudden, my former colleagues in small business in my 
home town of Forsyth, Mont, have been scared. They have become 

o very upset and they are very confused when they read of what possibly 
might happen to them as a result of this bill. No wonder they are
scared.
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Here is one e ditori al;  the nam e of the  publi ca tion is no t si gni ficant; 
bu t list en to this , speak ing  ab ou t thi s bill. It  s ays:

“T he new rules  gu aran tee  the  ba nk ruptcy  of every  mom and  pop 
sto re in the  Na tio n an y tim e dad  does no t do wh at  a union member 
wants . Under  this pro posed law, mom  and  pop could be ordered by 
the staff of NL RB  to pa y up to double back wages. . . .” and so 
on and  so forth.

Who would no t be sca red? Ev ery mom  and  pop  sto re in the  Na tio n 
is fac ing  ba nk ruptcy —W ho would no t be scared?

Why  would I have ab ou t as much mail on thi s bill as I had  on the  
Pa na ma Can al Treat ies ? I t  is a br ea d- an d-bu tte r sit ua tio n for small  
businesses when they  rea d such  des crip tion s of the bill. Th ey are 
confused and they  are sca red  and  they  are very upset.

Now, as a res ult  of rea din g thes e le tte rs  from  my  constitu en ts,  
taking  the  telephone calls  and discussing it with the m personally  on 
the  phone and meetin g wi th groups  of the m in meetin gs in Mon tan a, 
I have  come to the  firm conc lusion th at , first  of all, th at the  Senate 
bill as it  was pre sen ted  should  no t have caused tho se concerns.  But  
since  they  had  those concern s, it was necessary  to be very clea r and 
straig htf orw ard .

Th e Sen ate  su bs titut e,  the Byrd su bs titut e has solved those prob ­
lems in the  three  areas th a t confu sed the m and s cared the m the  m ost .

Fi rs t of all, are they  or are they  not going to be subjec t to  jur isd ict ion  
of t he  NL RB ? Will we change it all of a sudden ? Th ey  a re not subje ct 
to it now,  bu t will the  Na tio na l Labor Relat ion s Board  chan ge th at 
$500,000 down to some thing  lower so all of a sud den they  are hooked 
int o it?  We should tak e care of th at .

I have made my tes tim on y ear lier ; if th at  needs to be clarif ied, 
cla rify it.

Th e second po int  of concern  for sm all business, was, quickie e lections. 
W ha t does th at  mea n?

“Quickie elec tions.” 1 became  convinced  through the  colloquy  with 
my  colleague, Senato r H atch , from Ut ah , t hat  if there  was some concern  
ab ou t the  House bill th a t rea lly has  no bea ring here , we are well 
aware, at  leas t I am, th at wh ate ver the  Sen ate  passes, in wh ate ver 
form  the  Sen ate passe s th is  bill, th at  is going  to be the  form  th at  
becomes law;  because no th ing else is going to become law;  and  the re 
will no t be any  wa ter ing  dow n in conference. The House would  be 
well advised  to tak e wha teve r the  Senate passes , wi th no confe rence, 
because the re should no t be any water ing  down.

The “quickie” e lecti ons,  I  concluded , are m ore like ly under the exi st­
ing procedure  under presen t law and Board  rulings.  Senator Ha tch 
convinced me, absolute ly convinced me, th at  the  Bo ard  set  the  time  
of elec tions betwee n 12 and 42 days, a t the ir own disc retion, in 82  
perce nt of the  cases— 12 days  mig ht be a quickie elec tion — 18 days 
mi gh t be a quick ie elec tion . I t would  mean th at  to me if 1 were still  
in business . I would  call th at a quickie election. W ha t is reasonable?

I was convinced  th at  30 to 35 days was reasonable . Tha t is wh at 
my small bus inessmen told me, and small  businesswomen , too. Tha t 
is wh at  the y told  me. T hat is wh at they  wanted. I rea lly hav e no 
com fort  as a U.S. Senator,  a s a v ete rin ari an , as a cit izen  of this  co untry , 
in allow ing so much au th or ity  th at  mig ht affect  me to be discre tion ary  
wi th  the  Board or a commiss ion or an agency. I seek my relief as a 
citiz en throug h the  Congress.
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The Byrd substitute takes care of this.
There is now some question on the 35-day notification. The sub­

stitu te provides that  there would be no election quicker than 35 days 
after  the employer has been notified tha t there is an effort for union 
organization. If we want to quibble over, well, a minimum period 
afte r the Board gets a petition, I have no real problem with that, 
as I explained to Senator Hatch before on the Senate floor. If tha t is 
a problem why not say no sooner than 35 days from the time the em­
ployer is notified by the union there is going to be an organization 
drive and also provide a specified time after the petition is filed with 
the Board? I take comfort in tha t.

Senator Hatch. Would you yield for one correction?
Of the elections 82 percent are resolved by the Board within 12 to 43 

days or 44 days because the p arties  voluntarily agree.
Senator  Melcher. That is r ight, I do not want to take tha t pos­

sibility of an agreement away from them. Tha t is provided for in the 
Byrd substi tute.

The Chairman. We are halfway through a vote on the Tower 
amendment. We will have to break.

Can you come back?
Senator Melcher. I will re turn.
The Chairman. Senator Chafee, we will return.
[Brief recess.]
The Chairman. Let us come to order, and return  to the very, very 

helpful s tatement of Senator Melcher.
Rather than  waiting for other members, John, I th ink we might— —
Senator Melcher. All right. Thank you, Mr. Chairman.  I will 

continue.
I was on the question of election, the period of time for holding an 

election. I want to be very c lear on that.  Firs t of all, as is provided in 
the Byrd substi tute, the employer may be notified by the union 
organizer that  an effort for unionization of that employer’s employees 
has started. In no event then can an election be held quicker than 
35 days from tha t time, unless it is mutually agreed to by the parties, 
tha t is, the  union and the employer.

And I  think tha t is proper.
Furthermore, Senator Hatch has raised the issue of how about the 

time after the petition is filed by the union, with the NLRB. Could a 
union wait until the 34th day, and then file the petition,  and then 
the election be the day after tomorrow?

Tha t is not possible under the mechanisms of the Board, because 
the Board has to print the ballots, and has to find somebody to go 
out and referee it. They have to post a notice at the employer’s shop 
or place of business, et cetera. So the election could not happen the 
day after tomorrow, in any event.

But nevertheless, the debate  in the Senate is being closely followed 
by both the media tha t cover it, and the individual employers, and 
employees tha t are interested in the progress of the bill. This concern 
has now been raised, and to clarify tha t point, I think i t is significant 
and wise, if this committee would consider modifying it, to establish a 
definite time frame, also, after the time the petition  is filed before an 
election can be held, whether that should be 10 days, 14 days, or 
whatever.

30 -85 0 0  -  78 - 7
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But the governing feature should remain, no election would be 
held quicker than 35 days, afte r the written notice to the employer, 
and if they so choose, the parties could select a shorter period of time.

I think tha t is proper and possible, and I commend tha t to this 
committee for their consideration. I suggest the added feature of 
establishing a time frame, in conjunction with that, in relationship to 
when the petition is actually filed with the Board.

I was told by several small business people in Montana, tha t if the 
election were held, oh, say, in 21 days, if the ir notice was only 21 days, 
they felt tha t there could be times in the course of their business 
when 21 days would be much too short.

And I said “Well, what do you want. What do you think is right?” <
And 1 recall very vividly, of what 1 was told by one of the depa rt­

ment store owners in Montana, whose employees are nonunion. He 
said we may have to face it . There has been no organization effort in 
our store ye t, but we may have to face it. And if it came, for instance, 
between the period of Thanksgiving and Christmas, he told me when 
their sales are so rushed for 3 weeks, “If tha t were tha t time frame, we 
would find ourselves so busy with our ordinary merchandising during 
tha t period of time tha t we would not have any opportunity, really, 
to collect our thoughts and to decide how we are going to face this; 
whether we are going to encourage it, discourage it, or what position 
we are going to take. We would be in a bind.”

1 asked, “ What is the right time frame?” He said it ought to be 30 
or 35 days. And he said, on tha t point, he would be satisfied. “1 do 
not intend  in any way to dissuade the rights of my employees, if tha t 
should be their choice,” he explained. “1 may have my side of it, and 
1 may want to present my side of it, but 1 do no t want to get into this 
bind, of having to make these considerations at a very critical time 
during our annual Christmas sales which determine whether  we have 
a successful year or not. ”

He said, “Frankly, what we sell between Thanksgiving and Christ­
mas is extremely important, and it means a profit or a loss, as a rule, 
for our business for a particular year.”

All right.
If that is his concern, and if he thinks 21 days is too short—under 

the existing procedures of the Board, he might well be faced with 
21 days.

The substitute bill takes away tha t doubt. The subst itute  gives no 
discretion to the Board to establish it quicker than 35 days, unless 
there is mutual agreement between the two parties, the union and the 
employer.

1 think, as 1 discussed it with him, subsequent to this provision being 
incorporated in the subs titute bill—that he feels more comfortable 
not only about the bill, as i t is being discussed here in the Senate, but, 
possibly more comfortable in tha t he thinks tha t—passing the bill 
or not—that tha t will become a time frame, the 35 days.

1 will later get to my conclusion on whether or not  these changes rhave changed the minds of the small business people. But 1 want to 
get to another point tha t concerns them very  much, at least my 
people—that is the basic question of access.

Mus t an employer gran t to a union organizer the opportunity to q
come on to his property, and to attempt  to convince his employees to 
become organized, when the employer is of the contrary opinion?
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In o ther words, if he is oppose d to unions, mus t he pe rm it the  union  
organizer  on his pro per ty?

Well basically, he would th ink , no. He does no t have to.
1 said,  in these  discussions wi th small  busin ess employers when  we 

got to this point  on access, 1 said, “ Do you  un de rst an d the  pre sen t 
law?”

They said , “N o.”  They do no t understand the  prese nt law. Tha t is 
a point  th a t would have to be determ ined and  exp lained to them , 
because  they  do not know  the  presen t procedures.

I adv ised  them,  th at  if th at  is their  concern , and th ey  wante d to 
prote ct thei r rig hts  in th at  reg ard , by all means  enga ge an att orney, 
knowledgeable in the  lab or law,  to advise the m of wh at  thei r rights  
were.

I do no t find any  co mfo rt in h av ing to  tell a c on sti tuen t th at  in order 
to un de rs tand  their  basic rig hts , on a q ues tion  of law, th a t they  be tte r 
hire  an at to rn ey . It  is o ften nec essary . I am sure all of us find it often 
very nec essary  to frankly and  can did ly give ou r co ns titue nt s th at  
advice.

But  I  have  nev er said  th at  to  any one of my c on sti tuen ts,  bu t th at  
I hav e alw ays  had  the  sinkin g feeling, and they  look at  me and say,  
“Jo hn , wha t in the  hell are you doing to us .” That  is pa rti cu la rly  tru e 
when you  get  to the  small business  people.

I was the re.  I was the re for  20 years. My  wife ke pt  the books. 
I ran  the  the  bank deposit s b ack and  f orth to the bank  and  ke pt  track  
of the  accounts rece ivab le, to ma ke  sure  th at  we had  a ba nk  balance  
th at  we were  no t ove rdrawing . And my co ns titue nts sma ll business 
people  are  faced with th at , da y in and  d ay ou t, ju st  as  I  was faced with  
it for 20 ye ars . This is the  w ay small business is. T hey are never ca ugh t 
up.

My conce pt of smal l business  ma y be a lot smalle r th an  a lot  of 
othe r peo ple ’s, bu t I am rel yin g on my experience in Montan a.

When they  ta lk  abou t pop and mom sto res , I know wh at the y are 
tal kin g ab ou t. And I know th a t they  do no t wa nt  an ything  else laid 
on the m.  That  is a big con cer n wi th  the  bill.

Is thi s going to lay some thi ng  more on us? Some thing more  we are 
going to hav e to pu t up wi th? Some more red -ta pe? Some more 
confusion?

Well, in these two area s, se tt in g aside the  va st  qu es tio n with very 
small bus inesses, when they  are subje ct to N LRB jur isd ict ion , 
se tting  th a t aside—the next two points th at  do con cern small busi ­
nesses th at do gross ove r $500,000 a year— I have fou nd, throu gh  the  
le tte rs  and the  calls and  di rect  discussions wi th the m,  are these two 
po ints:  tim e of elec tion and  access.

I looked  at,  and made my sel f aware of wh at the co mmitt ee ’s bill, 
as repo rte d to the  Senat e floor, would  req uir e on access.  I was n ot  too 
dissati sfied with it, tho ugh I realize d th at  it was no t com ple tely com­
forta ble , even when  thorou gh ly explained, com ple tely com for tab le to 

* small bus ines s people . I t would  rais e sign ificant  points .
I would say —going ba ck to my  friend  who owns  a dep ar tm en t s tore— 

suppos e they  do ca rry  on wha t is called  a sy ste mat ic  cam paign 
again st the union? W ha t does th a t en tai l for the m?

O I t  wou ld trigger  access, un de r the  comm itte e bill. I t would require
access for union organizers  to  thei r prop ert y. And th ey  said , “well, 
we would  no t wa nt to trigg er th at . You cann ot  r un  a sto re  w ith  unio n
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organizers coming, distributing leaflets to employees, talking to them 
when they are trying to take care of customers. It  is an impossible 
situation. We would have to avoid i t.”

But they might have a problem, a doubt. You know, they read these 
things, editorials like the one I quoted. They doubt. Somehow 
they would trigger access.

So I applaud, I very much applaud, the subst itute  bill and its 
provision on access. It  is s traightforward.

For the retail establishment, the substitute says even if access is *
triggered, we would permit the union organizer to organize, to influ­
ence the employees, to discuss this with the employees on work prem­
ises during worktime. They understand that . Small business people ,
unders tand that.  Tha t is wha t they are asking for.

It  can be argued tha t they do not need even tha t. Just leave the 
thing alone. Just leave it alone. Kill the bill.

Th at is what they have been asking us to do, kill the bill. Leave it 
alone.

Well, where are they on access, then, the small business people?
Well, in the first place, they are in a quagmire. It  is an attorney’s 

heaven. It  is clear uncertain ty, based on case law, Board rules, which 
may change.

Listen to this. I quote a guiding case on access:The  second circuit held tha t nonemployee organizers should be permitt ed access to employees on the employer’s premises, where “ no effectiv e altern atives  are avai lable  to the union in its organ izatio nal effort s.”  On the other hand, there is anothe r line of cases indic ating  th at  where there may be no circu mstantial dis­parity and opportunity , but  the employer’s condu ct in intim idat ing employees from exercising existing comm unication opportunities, the Board is required not only to clear up those av enues, but  also to provide the union with others.
What  does t hat  mean? If you do not know what tha t means, try 

taking comfort in a l ater case, when the judge ruled—Bu t when the inaccessibility of employees makes ineffective the simple attem pts by nonemployees to comm unica te with them throug h the usual channels, the right to exclude from property has been required to yield to the extent needed to permit  communication of inform ation on the right to organize.
What does that mean? If it means anything, it means “access.”
Nobody that  I have ever talked to, in Montana, ever heard of the  

Stevens Co. settlement on access.
I hope they never have to hear it. I hope they never have to hire 

an attorney to become familiar with what the Stevens settlement on 
access is.

I do not think they can afford it, No. 1, because they are not just 
going to hire any attorney. They would have to hire an expert labor 
attorney, if they want to understand their rights on access. And they 
are not  going to do it.

So they are going to be accepting what the Board tells them. And 
I find little comfort in tha t. 1 think the National Labor Relations 
Board is expert in labor law, concerning the m atters tha t come before 
them. I think that  their field of labor law is a very narrow field, and *
that there are few attorneys available in this coun try to advise a 
small employer in Montana what his rights are on access.

Yet 1 find, in discussing with them, the provisions on the access 
in the Senate substi tute that  they take some comfort. First of all, <'
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I ask, do you  hav e ten  peop le on the  pay roll ? No ; fra nk ly,  you could 
no t imagine  how many small bus ines s peop le in M on tana  do no t hav e 
10 peop le on the ir payroll .

Well, you  are exempt , by  law,  from eve r conside ring  access. The  
emp loyees  and the union can  ge t tog ether some where else. There  ju st  
is no t an y req uir em ent th at you cons ider  access, Mr. Em ployer , in 
th at  case.

Bu t wha t abou t my  d ep ar tm en t store owner who worrie d ab ou t the  
unio n org anizer  com ing in an d organiz ing while the  b usin ess was going 
on? If  the  subs titute becomes law, it  is so clear th at  y ou do no t have 
to hire an  at to rn ey  to un de rs tand  i t. I t becomes clear. Th e bill says no  
access, even if you  trig ger  it  by  some syste ma tic  cam paign again st 
the  unio n.

If you do trigger  it, do no t worry  ab ou t it. If  yo ur  concern is can 
they  come  on your prop er ty  in area s of work,  and  du rin g work  times,  
because  all it  would tak e wou ld be one call to the  Bo ard , one call to 
the  union,  one call to the  St at e Fe de rat ion —if it  is AFL -C IO —one 
call to Helen a— th at  is our  ca pi ta l—and  you  will kno w th at  you  can 
say, “N o one comes in du rin g hours. That  is  i t. ”

Th ey  are  no t open ed af te r hours. Access is out . Th ey  can under­
sta nd  th at . So from thes e three areas, the  quest ion  comes  down to 
wh eth er smal l busin ess peo ple  would be be tte r off wi th a bill, or 
wi thou t a bill.

I am tell ing you—I  am tel ling you, from my  sta nd po in t, from my  
expe rienc e, if I  were in bus iness ye t in Fo rsyth,  and  if I was concerned  
ab ou t b eing unionized, I would wa nt  the bill, because  the  p oin ts would 
be clea r, and  I would kno w where I sta nd .

T hat  is wh at  I tell my  sma ll busin ess people in Mon tan a.
I might  ask them to belie ve me, very can did ly. Th ey  are skeptical. 

Very can did ly,  they look at me and say :
John , do you really under stand this  bill?
I have read all this stuff in my Tra de Association Journal and  from the Chamber 

of Commerce, and what have you.
They  ask me:
So you  really understand  this?
And I tell them :
You bet  I understa nd it. I have had to underst and  it. My position here in the  

Senate is to  represent you.
We h ave a b road cross s ect ion  of v ario us gro ups in  M on tan a. Unions 

are  par t of it, a small  perce ntage.  Ca ttl em en  are part  of it,  a bigger 
per centa ge , along  with farme rs.  Bu t matc hin g every thing , ma tch ing  
everything  in size is sma ll business . I know wh at  my responsibi litie s 
are. I t  is to underst and th is legi slat ion.  I t is to eq ua te  it in terms the y 
un de rst and, from their  viewpoin t, wh eth er or no t they  believe me, 
th a t they  will be be tte r off w ith  the  bill th an  wi thou t it.

I am no t sure I hav e con vinc ed the m.  I am no t sure , because the  
mo me ntu m is all the  othe r way . Bu t I wa nt  a bill. I wan t a bill for 
them,  because I know the  qua gm ire  it  is now under the  existing law, 

* cour t cases, Board rulings.
I have no t found a sma ll business  in M on tana  th at  cares ab ou t 

de barm ent. 1 have n ot  fo und  small  business th at  re ally care s too mu ch 
wh eth er there are five me mb ers  on the  Board  or seven members—as 
was r ecomm ended by Se na tor  Ta ft,  Sr., bac k in the fort ies.
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They all admit, all of them, that  where an individual employee has 
an extreme difficulty in obtaining the proper remedy of a basic right 
under law that we should take care of that.  That  does not happen very 
much in Montana, but they all admit to me, of course, tha t the indi­
vidual employee should have his rights protected in a way that  does 
not take years for him to gain his or her rights.

I am a little bit disturbed that I find some of my conservative 
colleagues, here in the Senate, who looked at the issue of Panama 
pret ty much the wTay I did, and voted against the treaties, who looked 
at some other very sticky gut issues, like abortion, the way I do, and 
vote the same, who continually  join with me and with others in the 
Senate on those very few, happy days when we really can strike down (some regulations and red tape that  are worrisome and burdensome for 
citizens of this country—have now decided tha t despite all of the 
similarity in our viewpoints and our efforts here, on these, \yhat I con­
sider the right side of the issues, are now attempting  to continue the 
statu s quo under the labor laws. I t is disturbing to me that they want 
to do this knowing tha t the red-tape, the confusion of Board rulings, 
the confusion of court cases that  determine the pract ices of the Board, 
the requirement to really understand what your rights are under the 
law, by having to hire an expert attorney , should be maintained when 
it is within our power to do some very meritorious things tha t affect, 
first of all, individual rights of some people who have to put up with a 
lot of red tape to gain what they  are entitled to under  the law, as indi­
vidual citizens.

And second, to clarify for small business just where they are at, in 
case the nonunion employer is going to be faced or confronted with 
unionization efforts. I think they are entitled to a bett er shake than 
no bill at all.

I recommend tha t this committee come back with a bill promptly.
I would add tha t some clarifying language, tha t has been pointed 

out in the debate on both the time of the election—and the filing of the 
petition  with the Board—and clarifying the language, if necessary, on 
when access is invoked, and when it is not  invoked.

The Chairman. Thank you very much, Senator Melcher. Your 
statement  has been immeasurably helpful to those of us who have had 
the opportunity  to hear you. And it impresses me that it would be 
helpful to Members that obviously could not be here, and to Members, 
of course, other Members of the Senate—not members of this com­
mittee—I hope we can find a way to get your statement  mimeographed 
and circulated to Members, if tha t will be all right with you.

Senator Melcher. Yes; it would be fine with me, Mr. Chairman.
The Chairman. Excellent surgical procedures here of under­

standing—
Senator Melcher. In my area I am a veterinary surgeon.
The Chairman. Well, you have applied it  in this legislative world, 

and this issue, and gone r ight  to the minds and the hearts and the 
emotions of the small business community, tha t we are all concerned <
about. Many share your concern tha t they have not  been led to 
understand the bill, as i t is, that they have perceptions tha t are not 
accurate, and this is an enlightening statem ent you made.

Thank you very much. And 1 know tha t in order to make this, <
you altered your travel plans. And we are doubly appreciative tha t 
you p ut yourself out again in such a constructive way for the business 
of the U.S. Senate.



95

Now, 1 have no particular  questions.
Senator Pell, 1 am glad you have joined us. 1 know you could not 

be here to hear Senator Melcher, but 1 would recommend Senator 
Lugar’s earlier comments. The record will be available shortly .

Senator Pell. 1 look forward very much to reading the testimony, 
and I gather from the tenor of remarks,  that  the Chairman just made, 
tha t Senator Melcher is emphasizing the point tha t this thing is 
painted as being a “bogey bear,” much bigger than it really is. And 
it has become almost a symbol, I think, actually, maybe, on both 
sides.

And 1 think when you actually examine the merits of the bill, you 
realize it does remove inequities. It does have very, very real merit. 
I believe it is needed, and speaking from my part  of thee ountry, I 
think tha t it will have overall beneficial effects, equalizing the 
competition.

Senator Chafee. We certainly  appreciate the thoughtful attent ion 
you gave to this. It  just seems to me tha t what you have said, in 
essence, is tha t the opposition has either been ignorant, or willfully 
deceptive, and tha t the small business community jus t does not 
understand the benefits th at are in this bill for them.

Well, tha t may be. However, there are some pret ty thoughtful 
people who voted against cloture, and went through the longest series 
of cloture votes tha t 1 understand the Senate has been through.

And I might say I voted for all those cloture votes. But the proof of 
the pudding was that  cloture was not invoked. And so any type of bill, 
and I think, as I recall, you were here during most of the presentation  
of Senator Lugar which, of course, itself, was a thoughtful statement, 
and so it seems to me if we are going to get anywhere with a bill, we 
have got to have some specific changes, if this bill is going to go 
anywhere.

And as you pointed out, the equal access provision is very—is a 
disturbing factor. And 1 was no t quite sure what your recommenda­
tions were regarding that.

As I understand it, in the end, it was sort of a complication of 
equal access. And could you touch on tha t a little more, because 
frankly, unless this bill is changed, nothing is going to change. And 
1 think you will find plenty of people who voted for cloture, who will 
say we are not going to go through this again unless it is a very 
radically different bill than came out of this committee before.

Senator Melcher. Yes. I would be glad to clarify tha t, and enlarge 
on tha t rath er general recommendation of mine.

First  of all, Senator, I think ignorant is a harsh word. And I would 
not want anything that  I said to be construed to imply ignorance.

From the standpoint of the small business person, it is no t a ques­
tion of not being alerted to the bill. It is a question of being alerted 
with either information tha t is based on another bill, perhaps a House 
bill, or alerted on the basis of some confusion on the par t of whatever 
trade organization or the Chamber of Commerce, or other source of 
information tha t described the bill to small businesses.

Second, it goes beyond that. There has never been much informa­
tion disseminated, as far as I can tell, to small business people in 
Montana and, I suspect, all over the country, tha t the Senate sub­
stitu te in itself was redrafted  specifically to get at their concerns, 
and therefore, the bill tha t was the subject of cloture, that the at­
tempts  to invoke cloture and to get on with  the passage of the bill,

■
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was surely not on the House bill, and not even with the committee’s 
bill, as reported  to the  floor.

But on the question of access, the current law is confusing. I only 
read two very short paragraphs out of those two leading cases in­
volving access. Those court cases were attem pting to weigh the oppor­
tuni ty for the employees to understand what the union would mean 
to them if they became organized, versus the rights of the employer 
to say no, you cannot come on my property. Tha t was the substance 
of these court cases.

The question then is, will not  a union organizer have pre tty  darn 
good access to a small group of employees. The substitute  bill says, 
in the case of the employer that  has less than  10 on the payroll, tha t (it goes without  a doubt tha t the union will have plenty of oppor­
tunities  for access through othe r procedures such as letters, or just 
knowing individual employees, perhaps through mutual friendship.

And that would be the case, as I visualize it, in our communities 
in Montana, if an attempt  was made to unionize in one of the small 
nonunion businesses.

I think the committee could well look at  whether that same oppor­
tunity , for the union organizer to communicate with the employee, 
does not  also exist in cases where the business has 15 or 20, or some 
other number, of employees. I think the committee could look at tha t.

I find no confusion in the case of the language in the Senate sub­
stitu te, where it says that access will not be permi tted in any circum­
stances during work hours, a t workplaces. I find no confusion in that.

But perhaps I have overlooked something, because it has been the 
subject of debate on the Senate floor for some time after the sub­
stitu te was introduced.

If there is some confusion, you know, will—some l ittle  nook in the 
supermarket, where they can go to get a cup of coffee, will tha t be­
come a place for the union organizer or two union organizers to plank 
themselves down in tha t little  nook, and stay there all day to talk 
to employees as they get a cup of coffee?

That, in my viewpoint, would not be likely to happen. It would 
be probably a physical intrusion  on the area. There is not enough 
room for two union organizers just to plank themselves down and 
wait there for the employees to come in for a cup of coffee, assuming 
that would be construed during nonwork hours, that  they were having 
a cup of coffee.

I do not know, but I think  that point can be clarified to remove 
any doubt on that. 1 do not  think it would be advantageous for the 
union organizers to in trude in a small area, during just a routine pro­
cedure, where an employee has the right to go back and get himself a 
cup of coffee, or a Coca-Cola, or something, and then go back to work.

And tha t might be an area of confusion. I think the committee 
could well look a t that, at these points on access, and clarify them.

Senator Chafee. In other words, you feel tha t access, your form, 
some form of access—the other  side of the coin is the one presented 
by opponents of the bill, and those who were in the cloture, who 
were—there really was not much yield. It  was against equal access.

I do not care whether it is in nonworking spaces, whether  it is in 
parking lots, or cafeterias, or coffeebreak places, no. No. <
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Now, you think you are opposed to that?
Senator Melcher. 1 am opposed to what?
Senator Chafee. You are opposed to no access? Or I will put it in 

the affirmative. You would like some form of equal access?
Senator Melcher. I would say with a small number of employees 

that it is impractical. It  is impractical to a ttem pt to organize them at 
the store or the establishment, and tha t almost any means, with such 
a small number of employees, would interfere with the operation of 
the business, and is something the employer should not have to put 
up with. It  is an interference with his business.

On the other side of the coin, with a small number of employees, 
the union organizers do have access, through other means, through 
means tha t they set up—through letters, through direct contact at 
other than the place of business, and-----

Senator Chafee. So, therefore, you would-----
Senator Melcher. I am for, I am for what is in the Byrd sub­

stit ute  tha t rules out access for a small number of employees, first of 
all, because of-----

Senator Chafee. That is the 10 or less?
Senator Melcher. Th at is 10 or less. And I suggest tha t perhaps 

that  could be increased, because the same opportunity  for a union 
exists with—where the people on the payroll are greater  than 10.

I do not know the number, but surely it might go up to 20.
Senator Chafee. Wha t I consider a typical situation, of our direc­

tion, which would be a machine shop of, say, 50 people, in which the 
boss is both the most skilled machinist in the place—he sta rted as a 
machinist, repairing machines, and build up a business. His wife 
probably is out in the front  office, bookkeeping, or his daughter-in- 
law, or somebody else. He is in and out of the shop constantly.

And, now, what would you do? Would you have equal access in a 
situa tion like that? And let us say there is a little room for coffee.

Senator Melcher. A little  room for coffee?
Senator Chafee. Well, yes. Let us say 12 by 15, and they can dri ft 

in and get coffee.
Senator Melcher. I think on th at point, if-—first of all, if the em­

ployer wants to trigger access, it  is still his right not to trigger it.
Second, I would prefer that  the guidance for it be in legislative lan­

guage, r ather than leaving it up to the Board to draw up the regula­
tion, the guiding pa rt should be is it or is it not an interference with 
the business being transpired there.

I think in some instances, it would be.
Senator Chafee. Let us say, in our s ituation, it would not.
Senator Melcher. The employer said i t would not be?
Senator Chafee. The situat ion is the union organizer stayed in the 

coffee room. I t would not be an interference with business, and clearly 
not in a working space.

Senator Melcher. Then if i t was not an interference with his busi­
ness, and he did trigger access, I have no objection to it.

Senator Chafee. Because he went out of the shop himself, and dis­
cussed union activities?

Senator Melcher. Because he went out of the shop and had a sys­
tematic campaign against the union. And if th at is not  clear, I would 
advise the committee to clarify what a systemat ic campaign is.
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But I understand tha t a systematic campaign is to be well estab­
lished—where he takes time during work hours, on the property, 
on his place, to systematically discuss with each employee, each of his 
employees, why he is opposed to the union, tha t is a systematic 
campaign.

Now, that  is my understanding of tha t term. B ut if that is not clearly 
enunciated by procedures of the Board, which we are relying on in 
this instance to establish what a systematic campaign is, then I sug­
gest that also become par t of the direct language of the bill, and 
become p art  of the statu te.

I do not view a systematic campaign as casual conversation, usual 
conversation, on the premises, tha t an employer might have with 
his employees, even if i t is about the union.

Senator Chafee. It  would have to be a preplanned systematic 
campaign in which he was going to speak to every employee, and 90 
percent of the employees? Something like th at, in other words?

Senator Melcher. Clearly he has mounted a campaign against 
the union, and he is doing it  a t the workplace, during the work hours.

T do not  think tha t is likely, by the way. I do not think  it is likely.
Senator  C hafee. Likely?
Senator  M elcher. I do no t think it is likely that an employer will 

mount what is a systematic campaign. I have asked some of the 
employers in my State how this  works, and notably, one, a nonunion 
employer of 200 or 300 people, whose workers have attem pted  during 
the last 6 or 8 years to be organized two or three times. I have asked 
him how he handled it, and wh at he thinks about access.

These provisions of the Byrd substitute  satisfy him, because how 
he has handled those attempts by unions to organize his—employees— 
those unsuccessful attem pts, has been a planned arrangement of 
direct mail to all of his employees, stating  his side.

He sees no opportunity to address them, nor does he want to 
address them at a meeting at the plant, and during work hours.

Now, other  employers may have a different attitude. But  I think 
tha t if there is any question of what a systematic campaign is, then 
I would suggest to the committee to establish it in the bill, because 
it is very rigid, as I unders tand. I think I understand it correctly.

A systematic campaign is nothing casual. It  is a very deliberate 
act, or series of acts, planned out in advance by the employer, to 
discuss with each and every one of his employees, that there will be 
voting in the election, and why he opposes the union.

Senator Chafee. As you recall Senator Lugar’s testimony, he 
suggested certain things that he felt had to be eliminated from this 
bill at  a minimum. But he also went on and suggested certa in, what 
you might call counterbalancing reforms on unions as regards unions, 
some what he felt to be abuses that unions had made, tha t reform 
should be made there.

Do you have any—would you feel that makes the bill more 
palatable? 

4Senator  Melcher. Well, I am certain it would. But I am also 
certain t ha t this is such a narrow bill, with very limited applications— 
especially in the substitu te—wha t application there is is advantageous 
to small business in the case of access and time of election. <

Senator  Chafee. Tha t is disputed.
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Senator Melcher. Well, it is disputed, but I have to look at it 
from my point of view as described to me by small business employers.

First of all, from my own experience, how would I feel as a small 
business person?

And then, second, from the points discussed with me by small 
business people in Montana.

But I really think that all of us would agree that there are some 
abuses tha t should be corrected. But I doubt  whether you can come 
in and, in a short period of time, arrange to go through even two or 
three of those and to correctly address them.

Senator Chafee. You mean here in the committee?
Senator  Melcher. Here in the committee without extended hear­

ings by  everybody tha t is involved, and they should be—should have 
that  opportunity to put in their recommendations. I do not think 
it fits a time frame if we are going to bring this bill back and put it on 
the floor.

Senator Chafee. There is nothing mandatory to bring the bill 
back, you know. The resolution it came back here with made it an 
option, whether it should come back. I t did not direct the committee 
it should come back. It should report no sooner than—no earlier than 
July  15. So, you know, there is nothing sacred about this year.

Senator  Melcher. No; tha t is true. B ut my suggestion is that  since 
the bill, in my judgment, clarifies these two very significant points 
for small business people tha t are covered by the NLRB, and also 
because the statutory prohibition of extension of the NLRB’s juris­
diction to small businesses, t ha t the bill is meritorious and constructive 
for small business people.

1 suggest to the committee tha t is imp ortan t to bring the bill back 
and pass it.

Senator  Chafee. Thank you, Mr. Chairman.
Senator  R iegle. Thank you, Mr. Chairman.
1 want  to say tha t from my time in the Senate and the House, 1 do 

not recall a time where testimony has been more impor tant than 
yours today in terms of thoughtfulness  and the balance, the care with 
which you have taken in terms of talking about people and trying to 
think this through.

It  is a great help to the Senate and a grea t help to the committee. 
1 appreciate the effort, and 1 appreciate the insight that you bring us.

And i t is too bad tha t afte r drawing this committee assignment out 
of a hat , and ultimately ending up elsewhere, tha t you cannot be here, 
because you would certainly be a great source of strength to the 
committee.

With respect to the earlier “ access” discussion with Senator Chafee, 
it seems to me tha t if union organizers in Montana were to be in a 
small coffee area, or rest area in a business location, and were to, in 
some intimidating manner, try to browbeat or harass prospective em­
ployees tha t they would like to have support the union, the typical 
reaction of the people from Montana  would be to not vote for a union.

Those tactics are so self-defeating that  they become something of a 
red herring. And we can talk  about tha t kind of a situation.

Any suggestion tha t that  is the norm again disto rts this whole 
discussion and takes us down a side road and away from the sensible 
evaluation of issues.
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Senator Melcher. Well, I  think you are righ t, Senator. I think in 
the first place tha t there would be very few small businesses tha t 
would ever trigger access. There is a strong relationship between 
employer and employee in a small business, as I know, built on mutual 
respect. And for the employer to atte mpt in any way to sell the em­
ployees on something, talking  with them in a systematic way, what 
might be meritorious for that  employee, would be a line that employers 
that  I know would not  cross. So they  would not trigger access.

But, in those instances where conceivably they did trigger access, 1

I think  that a union organizer, or a pair of them, tha t plank themselves 
down in the way, mind you, in a coffee area where you go to get a 
cup of coffee, and you do no t necessarily wan t to be told what is good ffor you, tha t it would almost insure tha t employer, if he opposes the  
union, he need not worry any more because the employee would 
probab ly be the one to say to the union organizer, “Get out. I do 
not  want you here. What are you here for?”

Our people have, I believe, kind of a nice atti tud e toward their 
fellow humans, and they are always willing to listen to somebody 
that wants to propose something. But when they—they do not want 
to be pushed around very much, and I think that  is typical of 
Americans.

And the first thing they are going to ask is, “W hat do I get out of 
the $10 or $12 a month dues tha t I pay? What are you doing for me?”
They are very skeptical of any approach tha t is awkward, inopportune, 
or inconvenient. I t would be a sure failure on the part  of the organizers.

Senator R iegle. Well, you know-----
Senator Melcher. These organizers are not somebody drawn out 

of Washington or Memphis or somewhere. They are people who live 
in Montana. They are Montanans.

Senator Riegle. Well, I would say that would be true of how people 
in Michigan and all S tates  tend to react to the kind of hypothetical 
we talked about.

You know, it is interes ting that wre have a practical parallel 
ourselves in tha t we have to go ou t and solicit posi tive responses as 
candidates for election. We all know, perhaps bet ter  than anybody 
knows, what is required in terms of trying to reach somebody, 
especially somebody that is skeptical about what  you are saying, 
or who does not wan t to take  the time to stop in front  of a shopping 
center to talk about why you are running for office.

You made two key points tha t I want to emphasize. First, I accept 
your point tha t small businesses are worse off under  existing law 
and procedure, the whole mass of regulation that has accumulated, 
versus what the much cleaner procedure of the Byrd package would 
offer.

I thin k that is a central fact. Now, obviously, there has not been time 
for th at to be disseminated broadly, plus there is so much misinforma­
tion and hysteria to try  to cut through.

It  is illustrated perfectly  by the editorial tha t you read where the  4blanket statement is made tha t all the mom-and-pop stores in the 
coun try would be bankrup t if this new bill were to pass.

Tha t is absolute nonsense. It  is untrue. But it  is going to take awhile 
for the kind of careful analysis tha t you have laid out for us today to 4
go out and counteract th at  misinformation.
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And  along th at  line , let  m e ju st  go one ste p fu rth er . W ith  resp ect  to 
the  dat a provided ear lier , wh en  I pointed ou t th at  78 perce nt of all 
U.S. busin esses toda y are exem pt under the  cu rre nt  law and  would 
continue to be exem pt un de r the proposed  law, the Se na tor f rom Ut ah  
who was he re claimed in respon se th at  78 pe rce nt  were sole prop rie tor ­
ships and did no t ther efore ha ve  emp loyees and  the ref ore  would, in a 
sense,  r ende r a diff eren t k ind  of mean ing  to  the  78 p ercent  of businesses 

i  th at  are  and  will be exc lude d.
Th is 78-p erce nt figure th a t I cited  for all bus ines s excluded  smal l 

bus inesses in t he co un try  wh o are  sole p ropri eto rsh ips  or  otherwise had  
no employees.

-j Of the rem ain ing  bus inesses where  there  are emp loyees, only 22
pe rcen t would fall wi thi n the reach of thi s bill. Also, 58 per cent of t he  
me mb ers  of the  Sen ate  have  been voting in the  last few votes to close 
the  de ba te and to get  on wi th  thi s issue. I t does no t me an th at  all 58 
of the  100 are prepare d to vo te for the  bill, although it ma y be th at  
even more are pre pared  to vo te  fo r t he bill if we g et  to th at point.

Bu t, in normal  terms , th at kind of a per cen tage su pp or t— as I hav e 
seen it  in elec tions—is a landsl ide , any time 58 perce nt express  them ­
selves  one way.

I have  hea rd it said  wi th a good percen tage much below  th at .
Bu t one of the  ironies of thi s whole deba te is th at the  majo rity 

of Sena te Members  of bo th parties hav e jud ged  th at this  is sound 
legisla tion  for the  coun try . But  we cannot budge it because  of the  
rule  th a t allows a minor ity  to tie  up the  process. And so we are left  
wi th an impression th at  t he re  is a s tal em ate  because there is a divis ion 
of opin ion.

Qu ite  the contr ary  is the  case.  The re is a ve ry su bs tant ia l ma jority 
sent im en t across  bo th pa rti es  to su pp or t thi s bill. But  the  ma jority 
is n ot  ge tting  a chance to exercise itse lf because  of the way th at  they  
allow  these filibuster s in the Sen ate .

So yo ur  tes tim ony, I th ink,  is all the  more im po rtan t in ligh t of 
th at  fac t.

The C hairman. I agree com ple tely . Th an k you.
Se na to r H atch. I th ink I might add  otherwise,  kno wn as the  

Senate rules.
Se na tor M elc her . I will defend  the  filibuste r.
Se na tor H atch. So will I. I th ink  t hat  is one way  yo u can rep resent  

the  m ajor ity  of people in th is coun try , ma ybe the only way sometime s.
But , Senator  Melcher , I have  appre cia ted  yo ur  adv oca cy on the  

floor. We hav e had  extens ive  colloquy. We have covered  thi s before.
I th in k you  have been  an  act ive  advocat e to tr y  to  ge t thi s bill to  

make some  sense. I pa rti cu la rly  app rec iate two comm ents th at  you  
made tod ay. And,  No. 1, there is no thing  sac red  ab ou t havin g to 
come up  again this ye ar , th a t it  will prob ab ly be be tter  off to tak e 
some tim e and  resolve some of the  difficu lties.

No. 2, we real ly should addre ss some of the  un ion  abuses— th at  
I take s mo re time .

We have  11 ap prop ria tio n bill s------
Th e Chairman. We have  go t to go.
Se na tor H atch. We have  to  dispose of thes e, it  s eem s to me------

* Se na tor M elc her . Well, I do wa nt  to ma ke it  cle ar th at  I hope
we can  bri ng  i t up aga in an d pass it  thi s yea r.

Th e Chairma n. Tha nk  y ou , John .
[The following was subseque nt ly receive d for the record:]
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Dear Pete:
Thank you very much for the opportunity to comment on 

H.R. 8410. For clarification, my comments will be addressed 
to the Committee substitute.

1. One of the most serious problems is jurisdiction. 
Although the present jurisdiction standards exempt a very 
high percentage of business establishments, the threshold 
does not effectively shield small businesses. It would seem 
to me that the Committee should give serious consideration to 
adjusting the threshold levels to account for inflation that 
has occurred since the jurisdictional standard was established. 
Consider the $500,000 volume for retail businesses that was 
established in 1958, as an example. At that time, the 
threshold exempted a much larger number of businesses than it 
would at the present time. Other standards were established 
in the 60's and 70*s. To maintain the level of exemption at 
the time that the standard was established, adjustments need 
to be made. It is important that this matter be addressed 
more effectively.

2. Under Section 6, a second petition may be filed after 
a two months' delay. This means that a petition can be pend­
ing during twelve out of any fourteen months. Campaign 
activity for this period would appear to be excessive. I 
urge the Committee to consider a six months' interim period 
for second notification rather than two months.

3. The elimination of the under ten employee establish­
ments from the equal access provision has merit, but we also 
should recognize that it presents problems too. The group
of business establishments with ten to twenty employees may 
feel that this provision permits an unfair competitive 
advantage for those firms with less than ten employees. If 
possible, an exemption should be based on a standard 
classification. If the SBA or other federal agencies have 
established categories, then they should be used rather than 
a new one. I urge the Committee to set the exemption at about 
fifty employee establishments if the number of employees is 
the criteria.
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PAGE TWO

4. So much misinformation has been circulated about the 
cost of adding two new members to the NLRB that I would 
strongly recommend that the additional Board members be 
eliminated. With the administrative judges and the rulemaking, 
it would appear to me that the additional Board members could 
be deleted without materially affecting the implementation of 
this legislation.

5. Consideration should be given to individuals who 
conscientiously object to membership in a labor union. The 
bill recognizes conscientious objectors who are members of 
religious organizations, but fails to address private attitudes 
and convictions when a person is not a member of such 
organization. This issue is very delicate, but individual 
rights are extremely important.

I commend you and other members of the Committee for the 
efforts you have made to enact a bill that is fair to both 
labor and management. Your action on the floor sought to 
accommodate each of us who had amendments and I know that that 
same spirit of cooperation will continue in your hearings 
before the Committee and the debate on the bill when it is 
reported back to the floor.

Sincerely

The Honorable Harrison A. Williams 
Chairman, Committee on Human Resources 
United States Senate
Washington, D.C. 20510

The Chair man . We will  ad jou rn.
[Wher eup on, at  12 :20 p.m., the com mit tee recessed, subject to  the 

call of  the  Ch air .]
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