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AUTHORIZE APPROPRIATIONS FOR THE HAZARDOUS
MATERIALS TRANSPORTATION ACT

TUESDAY, APRIL 18, 1978

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,

Washington, D.C.
The committee met at 9 :06 a.m., in room 235, Russell Senate Office

Building, Hon. John A. Durkin presiding.

OPENING STATEMENT BY SENATOR DURKIN

Senator DURKIN. Ladies and gentlemen, I think we better get mov-
ing. We have a busy schedule this morning.
This morning the committee will consider S. 1896, a bill to amend

the Hazardous Materials Transportation Act to authorize appropria-
tions for fiscal year 1979. At the time of its introduction and sub-
sequent enactment over 3 years ago, it was hoped that this legislation
would reorganize and clarify the Federal Government's regulatory
program for the transportation of hazardous materials. At the time
this legislation was introduced, the existing hazardous materials pro-
gram was scattered throughout the Federal Government. More than
one-half dozen agencies had regulatory responsibility in the area of
hazardous materials. Enforcement and compliance powers were weak,
container manufacturers were unregulated, and thousands of exemp-
tions from the regulations were being granted with no serious consid-
eration to the consequences of granting those exemptions. In addition,
the sanctioning authority was so complex that very few were deterred
from violating the law. The Hazardous Materials Transportation Act
was an attempt to strengthen an inefficient and woefully inadequate
regulatory program.
In the last few months, a number of disasters involving transporta-

tion of hazardous materials have once again focused national attention
on the manner -in which these dangerous substances are handled and
transported. The purpose of our hearing this morning is to evaluate
the success of the Department of Transportation and the Carter ad-
ministration assuming a leadership role in this important area. Prior
to this hearing the committee submitted to the Department a series of
questions on the hazardous materials transportation program. The
Department's answers to those questions will form the basis of the
questioning this morning. In addition, I hope the Department will. be
able to provide the •committee with some indication that it is setting
priorities and addressing them in a way that will reduce future trage-
dies involving hazardous materials.
[The bill and questions and answers follow:]

(1)
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[8. 1896, 95th Cong., 1st sess.]

A BILL To amend the Hazardous Materials Transportation Act to a
uthorize appro-

priations for fiscal year 1979

Be it enacted by the Senate and House of Representatives of the United
 States

of America in Congress assembled, That section 115 of the Hazardous M
aterials

Transportation Act (49 U.S.C. 1812) is amended by (1) striking out "and" 
after

"September 30, 1976.", (2) striking the comma after "1977", and (3) 
inserting

after "1978" the following: ", and such sums as are necessary for the fi
scal year

ending September 30, 1979".
THE SECRETARY OF TRANSPORTATION,

Washington, D.C., April 13, 1978.

Hon. HOWARD W. CANNON,
Chairman, Committee on Commerce, Science, and Transportation,

U.S. Senate, Washington, D.C.

DEAR HOWARD: Thank you for your letter of March 8, 1978, forwarding 
a

series of questions concerning the transportation of hazardous materials. 
En-

closed are our responses numbered to correspond with your questions.

I hope this information is helpful to you and we look forward to testifyi
ng

before your Committee at the reauthorization hearing on S. 1896, scheduled for

April 14, 1978.
Sincerely,

Enclosures.
EMERGENCY INFORMATION SYSTEM

BROOK ADAMS.

Question 1. Section 109(d) (2) of P.L. 93-633 states that the Secretary shall:

"establish and maintain a central reporting system and data center so as to be

able to provide the law-enforcement and firefighting personnel of communities,

and oth(sr interested persons and government officers, with technical and other

information and advice for meeting emergencies connected with the transporta-

tion of hazard6us materials."
Question la. What action has the Secretary taken to implement this provision?

Answer. The Secretary has not taken specific action to implement this pro-
vision, in view of the existing availability and capability of the Chemtrec system

discussed below.
Question lb. How has the Department interpreted this provision?
Answer. The Department interprets this provision to mean that the intended

system should be accessible to emergency response personnel at the scene of
transport emergencies involving hazardous materials, to provide them with ap-
propriate information and advice on the hazards of the material involved and
how to handle the situation in a manner that will minimize risk to the public
and the emergency response personnel.

Question lc. Does this provision call for a "Hazardous Materials Emergency
Information System" similar to that established by the private sector, e.g.,
CHEMTREC?
Answer. See answer (d) which follows.
Question id. What is the Department's position on the creation of a "Hazard-

ous Materials Emergency Information System"?
Answer. Since 1970 when what is now Section 109(d) (2) was just enacted,

the Department has been of the view that the Manufacturing Chemists Associa-
tion's CHEMTREC system provides just such a centralized hazardous materials
emergency response capability. Considerable Federal staffing and support re-
sources would be required to duplicate the CHEMTREC program. Much of the
information used by CHEMTREC is now freely and fully provided by hundreds
of industry participants. It is uncertain as to whether a Federal mandatory
arrangement could gain a similar rapport due to concerns that would be gen-
erated over the possible Federal use of information, supplied for emergency
information purposes, for other activities such as enforcement. We note that a
Bill entitled the "Chemical Emergency Response Team Act" (H.R. 7174) was
introduced on May 13, 1977, which would give the Environmental Protection
Agency full authority to coordinate a Federal program aimed at response to
incidents which may result in damage to the environment or risk of injury to
human beings. Without commenting on other features of that Bill, we do support
that part of it that calls for emergency response development to be coordinated
on a government-wide basis as a total and fully integrated system.
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Question le. What should this system encompass if it is created?
Answer. See answer 1d above.

HAZARDOUS MAMEIALS INFORMATION SYSTEM

Question 2. When discussing the creation of a hazardous materials informa-
tion system, a Department spokesman stated before this Subcommittee: "This
is something that the Government is going to have to make a hard call on, as I
see it. We will do that, and you will not have to ask that question again." ( See
Appendix I) Approximately two years have passed since this commitment was
made. Please discuss in detail all steps taken in this area since March 4, 1976.
Answer. Since this statement was made, there has been considerable activity

on this subject at both the United Nations Committee of Experts on the Trans-
port of Dangerous Goods and the Intergovernmental Maritime Consultative
Organization ( IMCO ). The Economic and Social Council adopted the recom-
mendations of the Committee of Experts on the Transport of Dangerous Goods
during its March 1977 session. One of the recommendations pertained to the
adoption of a 3-digit hazard information number that would convey the hazard-
ous properties of materials in transportation. A considerable amount of debate
was generated by this decision, and at a recent session the recommendation was
rescinded in favor of the use of United Nations serial numbers to specifically
identify named materials. Since the United States exports approximately $5
billion worth of hazardous materials annually, and considering the indications
we have received from Canadian officials that they intend to adopt IMCO and
United Nations standards, we believe that we should await further international
developments before initiating action for the adoption of any specific hazard
information system for domestic application within the United States. This does
not mean that we are allowing United States interests to be dominated by inter-
national activities in deciding upon what is best for use in the United States.
However, we do feel that we should give international developments pertaining
to hazardous materials full consideration and adopt for our internal use inter-
nationally compatible standards wherever appropriate.
The second factor suggesting that we should not rush to domestic adoption of

one of the competing hazard information systems consisting of numerical assign-
ments based on priorities of materials is the need for considering how those
systems would function in conjunction with our recently adopted hazardous
materials communications regulations governing documentation, and specifying
marking, labeling, and a completely revised placarding system. We feel that some
time should be allowed to evaluate these new communications requirements be-
fore we develop proposals based on numerical properties codes.

FEDERAL HAZARDOUS MATERIALS REGULATIONS

Question 3. Among industry officials, it is often said that too many Federal
agencies issue regulations that affect the transportation of hazardous materials.
Please review the enclosed testimony presented by Clifford J. Harvison which
addresses this subject. ( See Appendix II)

Question 3a. Does the Department agree with his analysis?
Answer. We agree that the Hazardous Materials Transportation Act (HMTA)

was intended to consolidate Federal regulatory authority over the transporta-
tion of hazardous materials, and that activities of other agencies under various
statutes that also concern materials that are treated as hazardous when in trans-
portation do sometimes impact transportation activities.

Question 3b. What is the Department's position on his legislative recommenda-
tion outlined on pages 38 and 39 of Appendix II?
Answer. A provision of the kind suggested by Mr. Harvison was incorporated

into the Resource Conservation and Recovery Act (RCRA; see Section 3003
which was added to the Solid Waste Disposal Act by Public Law 94-580). That
provision authorizes the Environmental Protection Agency (EPA) to recommend
to the Department of Transportation (DOT) amendments to regulations issued
under the IIMTA. to accommodate the goals of the RCRA concerning transporta-
tion of hazardous wastes. The provision also requires any transportation regula-
tions that EPA issues to be consistent with HIVITA regulations. Extensive co-
ordination between EPA and DOT, including a joint public meeting, has resulted
in preparation by DOT of proposed hazardous waste transportation regulations
which would reduce the scope of regulations EPA must publish to fulfill the
transportation related provisions of the RCRA. That coordination was clearly
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facilitated by the existence of an express RCRA provision concerning DOT
activities under the HMTA.
One practical problem overlooked by Mr. Harvison concerns the express HMTA

criteria which bind DOT in defining and regulating hazardous materials trans-
portation. While we believe it appropriate that DOT be the source of transpor-
tation safety regulations dealing with hazardous materials, it may not always
be possible to accommodate other agencies' transportation related responsibili-
ties, because materials which Congress has identified to other agencies for various
regulatory purposes may not fall within the criteria specified in the HMTA.
Using the RCRA as a current example, the definition of "hazardous waste" to
which EPA is bound (§ 1004 (5) ) differs from the definition of "hazardous ma-
terial" in § 103(2) of the HMTA. While this difference appears to be surmount-
able in the HMTA-RCRA situation, it may not be in other interagency situations,
with the possible result that despite the obvious efficiencies of having transpor-
tation regulations emanate solely from DOT so far as the safe transportation
of material is concerned, the HMTA may not authorize the kind of cooperative
effort Mr. Harvison envisions.

Question 3e. Since 1976, have problems of regulatory overlap increased? Please
describe in detail the scope and nature of these problems.
Answer. In addition to the RCRA, the Toxic Substance Control Act (TSCA,

Public Law 94 469) requires EPA to regulate the manufacture, processing, dis-
tribution in commerce, use or disposal of chemicals that present an unreasonable
risk of injury to health and the environment. Although the TSCA's legislative
history and text do not expressly authorize the regulation of transportation,
TSCA regulation of activities occurring prior to transporation (such as contain-
ment and labeling) are likely to impact on transportation. It is not clear that
the HMTA authorizes DOT to address all of the environmental hazards to which
the TSCA may be directed.
The Federal Water Pollution Control Act (FWPCA; Public Law 92-500 as

amended) also impacts on transportation. In this case EPA and the Coast Guard
are directly tasked with administering the FWPCA. The Coast Guard has ques-
tioned whether the HMTA can be used in support of its FWPCA responsibilities
concerning hazardous polluting substances regulated under that Act, since as
previously noted, it is not clear to what extent the HMTA authorizes the impo-
sition of transportation regulations to migrate environmental hazards.

Legislation is likely on the subject of recombinant DNA research. DOT has
previously indicated that it intends to support the transportation aspects of the
National Institutes of Health Guidelines on recombinant DNA research, but
we also recognize that transportation regulations on this subject will in some
cases concern materials for which the hazards may be unknown or at least not
rigorously demonstrated.

Question 3d. What steps has the Department taken to deal with the problems
outlined in Mr. Harvison's testimony?
Answer. Coordination with EPA regarding the RCRA is one such step. The

Department is following EPA's implementation of the TSCA with some interest
and has offered staff advice on the proper relationship between regulations to be
issued under the TSCA and our own Hazardous Materials Regulations. In late
1976, the Materials Transportation Bureau (MTB) also published an advance
notice of proposed rulemaking concerning carcinogenic, mutagenic and terato-
genic materials which are presently regulated under other statutes.
Question Se. Do problems exist over conflicting Federal, State, and local regu-

lations concerning the transportation of hazardous materials? Has the Depart-
ment ever preempted State regulations?
Answer. Yes, problems of this kind have been around in one form or another

for quite some time, especially in the area of highway transportation. In 1976,
New York City forbade the transportation of most radioactive materials within
its boundaries, and MTB has prepared and issued, at the request of a Long
Island highway shipper, an administrative opinion concerning possible preemp-
tion of the City's ordinance under the HMTA. Although that opinion stated that
the New York City code is not inconsistent with the requirements of the HMTA
or regulations issued under it to date, it does not preclude the possibility that
other Federal Statutes may, in fact, preempt the ordinance. Procedures pro-
viding for the preparation of such an opinion were published by DOT in 1976
to implement Section 112 of the HMTA.
An example of HMTA preemption occurred in 1976 when the State of Illinois

attempted to impose a requirement concerning rail carriage of hazardous ma-
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terials by tank car. The provision, which addressed the handling of tank carsin rail yards, was found by the Southern District of Illinois to be preemptedunder the Federal Railroad Safety Act partly as a result of previous actiontaken under the HMTA on the same subject (Atchison, Topeka and Santa FeRailway Co. v. Illinois Commerce Commission, No. 74 C 2334, September 28,1977). Another early example of potential HMTA preemption occurred in 1975,when Louisiana laid aside a State proposal to require that commercial aircraftpassengers be warned of the presence on board of radioactive materials. Ter-mination of this proposal was in large part due to advice from DOT regardingpreemption under the HMTA. Frequently the mere possibility of Federal pre-emption is sufficient to avoid conflict between Federal and State or localrequirements.
INTERAGENCY WORKING RELATIONSHIPS

Question 4. Please assess the Department's working relationship with OSHA,EPA, NRC, and DOE concerning the transportation of hazardous materials.What areas of conflict, duplication, or overlap exist between the responsibilitiesof these agencies and those of the Department?
Answer.

OSHA
The Department of Transportation (DOT) maintains a continuing liaison with

the Occupational Safety and Health Administration (OSHA) concerning the
promulgation of compatible standards applicable to the handling and transporta-
tion of hazardous materials. DOT and OSHA have previously achieved the
joint resolution of definitions of flammable and combustible liquids. To date
the DOT and OSHA have been unsuccessful in arriving at a memorandum of
understanding to outline each Agency's area of jurisdiction. The potential area of
conflict lies in determining the applicability of each Agency's requirements to
carriers of hazardous materials, i.e., whether such carriers are subject to OSHA
requirements in cases where DOT has exercised its authority.
EPA

Because of the potentially overlapping statutory authority in the HMTA and
the Resource Recovery and Conservation Act (RCRA) and the Toxic Substances
Control Act (TSCA), the EPA and the DOT have been working to develop mu-
tually satisfactory requirements for the transportation of hazardous wastes and
toxic substances. The DOT and the EPA held a joint public meeting in October
1977 to hear public views on proposed regulation of transportation of hazardous
wastes. Both agencies expect to issue Notices of Proposed Rulemaking in the near
future. We believe that through cooperative liaison, the hazardous materials reg-
ulations of this Department can be modified to accommodate EPA's needs for
hazardous wastes as required by RCRA. In the area of toxic substances, the DOT
is participating in the Council on Environmental Quality's Toxic Substances
Strategy Committee, as well as EPA's Interagency Toxic Substances Data Com-
mittee. Frequent liaison is carried out with EPA with the view of assuring that
any requirements promulgated for toxic materials under TSCA are compatible
with the HMTA and regulations issued under it.

NRC
Both DOT and the Nuclear Regulatory Commission (NRC) possess statutory

authority to regulate safety in the transportation of hazardous materials. DOT
authority is based on provisions of the HMTA, whereas NRC authority is based
on the Atomic Energy Act of 1954. Because of this overlap in statutory authority,
DOT and NRC (and their predecessors the Interstate Commerce Commission
(ICC) and Atomic Energy Commission (AEC) ), have operated under memo-
randa of understanding, first between AEC and ICC in 1966, and later between
DOT and AEC in 1973. Currently DOT and NRC are updating the 1973 memo-
randum. The purpose of these memoranda is to outline the areas in which each
•agency will regulate so as to preclude duplicative or overlapping regulations.
Cooperation between the two agencies has been excellent, principally due to the
existence of the memoranda of understanding and the close technical liaison and
working relationships of the respective staffs.

DOE
Except where the transportation is by pipeline requiring a certificate of public

convenience and necessity to be issued by the Federal Energy Regulatory Corn-

27-227-78-2
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mission, the DOT and the Department of Energy (DOE) do not share any over-
lapping responsibilities with respect to the transport of hazardous materials. The
nuclear programs of DOE (preceded by the Energy Research and Development
Administration (ERDA) and the AEC) when located in AEC had an interface
with DOT with respect to packages for larger quantities of nuclear materials
transported by AEC private contractors and AEC National Laboratories. With
disestablishment of AEC, formation of ERDA and then DOE, this package review
and approval function for DOE prime contractors and national laboratories has
shifted to the NRC. In research and development programs related to nuclear
and other energy-related materials, the DOT and DOE maintain a close technical
liaison.

INTERAGENCY COMMUNICATION

Question 5. What steps have the Department taken to improve the lines of com-
munication between all Federal organizations which affect, directly or indirectly,
the transportation of hazardous materials? Please outline the formal procedures
that have been established to ensure that adequate communication takes place.
Answer. Six agencies (Department of Transportation, Environmental Protec-

tion Agency, Nuclear Regulatory Commission, Interstate Commerce, Civil Aero-
nautics Board, and Department of Health, Education and Welfare) are con-
cerned with some aspect of safety regulation of hazardous materials in commerce.
The Department of Transportation is the primary agency concerned with iden-
tifying hazardous materials which pose risks in transportation and establishing
necessary transportation controls. The Environmental Protection Agency's au-
thority includes promulgation of regulations for hazardous wastes, and the Nu-
clear Regulatory Commission's regulations address packagings for Type B
(larger) quantities of radioactive materials (including fissile materials). The
ICC and the Civil Aeronautics Board, as economic regulatory agencies, become
involved primarily in a review capacity when tariffs conflicting With the Depart-
ment of Transportation's regulations are filed by common carriers wishing to
restrict their carriage of hazardous Materials. The Center for Disease Control
in the Department of Health, Education and Welfare promulgates requirements
for interstate shipment of etiologic agents. The Department of Transportation
coordinates on a case-by-case basis its regulatory actions with each of these
agencies and in the case of the Nuclear Regulatory Commission, works through
a formal memorandum of understanding to avoid conflicting and duplicative
requirements.
Because of potentially overlapping statutory authority in the Hazardous Ma-

terials Transportation Act and the Resources Conservation and Recovery Act
of 1976, the Department of Transportation and the Environmental Protection
Agency are currently working very closely with each other to develop mutually
satisfactory regulations for the transportation of hazardous wastes. The Toxic
Substances Control Act provides the Environmental Protection Agency with ex-
tensive additional authority to regulate production, distribution in commerce,
and use of new chemicals that pose an unreasonable risk of injury to health or
the environment. The Department of Transportation has consulted with the En-
vironmental Protection Agency on some transportation aspects of the Environ-
mental Protection Agency proposals to relationship distribution in commerce
and disposal of polychlorinated biphenyls. The Department of Transportation is
also participating on the Interagency Toxic Substances Data Committee to study
the feasibility of a standard classification system for chemical substances and
the storage and retrieval of information on chemical characteristics. We antici-
pate that additional coordination will occur as the Environmental Protection
Agency implements the Toxic Substances Control Act.
Another Department of Transportation relation with the Environmental Pro-

tection Agency has resulted from the Federal Water Pollution Control Act, which
provides for regulation of oil and hazardous substances spill prevention and
cleanup methods. The two agencies have entered into an agreement to define the
type of facilities over which each has cognizance.
Other interested agencies (Occupational Safety and Health Administration,

Consumer Product Safety Commission, Bureau of Alcohol, Tobacco and Fire-
arms, Department of Energy, Mining Enforcement and Safety Administration,
and Department of Defense) are concerned with safety and security aspects
which are directly related to hazardous materials transportation. The Depart-
ment maintains a continuing liaison at the technical staff level with those other
agencies, and as the need arises develops formal written exchanges or memo-
randa of understanding.
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1977 HIGHLIGHTS

Question 6. Please summarize the highlights of the Department's activities
concerning the transportation of hazardous materials for 1977.
Answer. Summaries of the Department's overall hazardous materials activities

for 1977 are provided in response to Question 7. The Materials Transportation
Bureau's principal hazardous materials activities were as follows:
(1) Rulemaking actions included issuance of 19 amendments to the Hazardous

Materials Regulations, issuance of 16 notices of proposed rulemaking, docketing
of 811 exemption applications (including requests to be parties to exemptions),
grants of 906 exemptions, denial of 257 and elimination of over 109 exemptions
through conversion of their provisions to regulations of general applicability.
(2) Compliance inspections were conducted of facilities and operations of 20

carriers, 35 shippers, and 26 container manufacturers, including 7 foreign com-
pressed gas cylinder manufacturers and 7 independent inspection agencies.
(3) Commencing in October, the Materials Transportation Bureau's enforce-

ment program started initiating civil penalty actions under the new enforce-
ment procedures which became effective earlier during the year. To date 13
penalties totaling $17,850 have been assessed and collected and one compliance
order has been issued. Five additional actions are pending.
(4) The Department of Transportation's registration program included is-

suance of registration numbers to 36 DOT Specification 17-Series drum recon-
ditioners, 3 DOT Specification 39 cylinder manufacturers, 1 DOT Specification
3T cylinder manufacturer, and 15 DOT Specification 35 polyethylene drum
manufacturers.
(5) The hazardous materials incident reporting system required editing and

analysis of over 15,000 incident reports.
(6) The research and development contractual program included development

of a training course to assist emergency response personnel and communities
in developing action plans as well as in responding to hazardous materials trans-
portation incidents; establishment of criteria and facilities for testing of foreign
manufactured compressed gas cylinders; and continued support of regulations
development through packaging performance testing and of compliance through
container testing.
(7) The training program consisted of conducting 24 hazardous materials

awareness seminars attended by more than 2,300 persons; support of 46 courses
attended by 2,165 persons at the Department of Transportation's Transporta-
tion Safety Institute; development of 26 new educational materials, including a
film on radioactive materials transportation; and distribution of more than
775,000 items of training materials in response to 5,200 requests.

HAZARDOUS MATERIALS TRANSPORTATION DATA

Question 7. Please provide the Committee with data for the calendar year 1977
on the number of deaths, injuries, inspections, and fines concerning the trans-
portation of hazardous materials. Please update Tables 5, 6, 7, 8, and 12 found
in the Seventh Annual Report of the Secretary of Transportation on Hazardous
Materials Control with data for calendar year 1977.
Answer. The following tables provide calendar year 1977 data concerning

hazardous materials transportation. The tables are numbered to correspond with
the tables in the Seventh Annual Report of the Secretary of Transportation on
Hazardous Materials Control.

TABLE 5.—HAZARDOUS MATERIALS INSPECTORS, 1977

Part time

Operating administration
Full-time

inspectors Inspectors
Percent
of time

Person-
years

Total
person-years

USCG 0 717 15 177.6 107.6
FAA 20 129 35 45.2 65.2
FHWA 9 128 20 25.6 34.6
FRA 16 42 15 6.3 22.3
RSPD (MT B) 5 3 6 .2 5.2

Total 50 1, 019  184.9 234.9
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TABLE 7.—HAZARDOUS MATERIALS REGULATIONS VIOLATIONS AND ENFORCEMENT ACTIONS

Operating administration, action 1976 1977 Change
Change

(percent)

USCG (bulk and nonbulk):
Violations for which civil penalty actions initiated 
Civil penalty actions completed 
Total collected 
Average penalty collected 

FAA:
Civil penalty actions initiated 
Civil penalty actions completed 
Total collected 

988
240

$85, 660
$357

116
94

$81, 675

1, 836
430

$130, 620
$304

105
103

$72, 600

+848
+190

+144,960
—$53

—11
—9

—$9, 075

+86
+79
+52
—15

—9
—10
—11Average penalty collected 

FHWA:'
$869 $705 —$164 —19

Criminal cases initiated 
Criminal cases completed 
Fines adjudged 
Average fine_  

ERA:
Criminal cases initiated 1 18 +17Criminal cases completed 0 5 +5Fines adjudged 0 $4, 350 +14,350Average fine  0 870 +870
Prosecution declined by Department of Justice  1 9 +8
Civil penalty actions= 10 14 +4 +40Total colleci-,,d $15, 500 $23, 225 +17,725 +50Average penalty collected $1, 550 11,660 +$110 +7RSPD:,
Criminal penalties initiated 0 0 0 0Civil penalty actions initiated 0 14 +14
Civil penalty actions completed 0 7 +7
Compliance orders initiated 0 1 +1
Compliance orders completed_  0 0 0
Total collected 0 $3, 850 —$3, 850
Average penalty collected 0 $550 $550
Warnings 133 42 —91

1 Data will be forthcoming.
2 Actions undertaken by FRA, under the Federal Railroad Safety Act of 1976, for alleged violations of emergency orderNo. 5 prohibiting humping and cutting off while in motion DOT 112A and 114A placarded tank cars.
RSPD/MTB initiated its enforcement program in October 1977. No enforcement work had been accomplished by MTB

prior to that date.

TABLE 8.—HAZARDOUS MATERIALS TRANSPORT VEHICLE INSPECTIONS

1976 1977
Change

(percent)

Railroad tank cars inspected 8,744 9,700 +10
Railroad freight cal s (nontank) inspected 3,763 5,040 +33
Vessels boarded and inspected 40, 853 40, 842  
Motor vehicles inspected 2, 087 3, 443 +64

Total 55, 447 59, 025 +6

TABLE 12.—HAZARDOUS MATERIALS—INCIDENT REPORTS AND INVESTIGATIONS, 1976-77

Incidents
reported

Reporting
carriers Fatalities Injuries Investigations

Mode 1976 1977 1976 1977 1976 1977 1976 1977 1976 1977

Air carriers 84 130 24 50 0 0 4 9 100 130
Highway carriers (for hire)  10, 255 13, 000 429 500 12 13 568 488 317 269
Highway carriers (private)_   572 1,250 125 150 4 17 49 60
Rail carriers 959 1, 500 42 50 2 1 198 233 373 314
Water carriers 15 50 8 20 0 0 1 0 0 0
Freight forwarders 12 20 8 10 0 0 0 0 0 0

Total  11,897 15,950 636 780 18 31 820 790 790 713
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CIVIL PENALTY ASSESSMENTS

Question 8. In P.L. 93-633, the Congress authorized civil penalties of up to
$10,000 for each violation related to the transportation, packaging, or shipping of
hazardous materials. As indicated in Appendix F of the Secretary's Seventh
Annual Report on Hazardous Materials Control, most of the penalties imposed
are less than $3,000.

Question 8a. What criteria are used in deciding the amount of the penalty to
be imposed?
Answer. In assessing a civil penalty under the authority of the Hazardous

Materials Transportation Act (HMTA; 49 U.S.C. 1801 et seq.), Section 110(a)
requires that the following considerations be used:
1. The nature, circumstances, extent and gravity of the violation; and
2. With respect to the person found to have committed the violation, the degree

of culpability, any history of prior offenses, ability to pay, effect on ability to
continue to do business, and such other matters as justice may require.

Question. 8b. Why are the penalties so low in relationship to the $10,000
maximum?
Answer. Civil penalties assessed by the Materials Transportation Bureau must,

by the statutory provisions cited above, be determined on the statutory criteria.
Consequently, although the statute authorizes a maximum civil penalty of
$10,000, the application of the required criteria will, to the extent the alleged
violator provides substantiating information and evidence concerning mitigating
factors, result in civil penalties of less than $10,000 per violation.

Question 8c. Please explain why the Department imposed only a $500 penalty
when Seaboard World Airlines, Inc., is said to have accepted for shipment a
hazardous material, classified as a Poison B, which was loaded with foodstuff on
board an airplane. We understand that the poison leaked, filling the cargo area
with fumes.

Question 8d. Please explain why only a $1,000 fine was imposed when Wind-
jammer Cruises is said to have shipped corrosive material and nonflammable
compressed gas which was improperly packaged and labeled.
Answer. Each of these cases, investigated and administratively prosecuted by

the Federal Aviation Administration (FAA), was developed and completed in
1975, prior to the FAA's enforcement program being brought under the authority
of the HMTA. Under the civil penalty authority of the Federal Aviation Act of
1958 (49 U.S.C. 1301 et seq.), civil penalty assessments are limited to $1,000 for
each violation. This fact coupled with the discussion of the points raised in 8b
above led to the $500 and $1,000 assessments.

Question 8e. Why is the Department reluctant to impose $10,000 fines for
flagrant violations by financially secure companies? If the Department placed
severe financial penalties on violators, would this serve as a deterrent to other
potential violators?
Answer. In light of the assessment criteria in the HMTA, the fact of whether

a given violation is "flagrant" is an element to be established in arriving at an
appropriate civil penalty. A flagrant violation contemplates a willful violation.
which is the statutory standard for establishing a criminal violation. Obtaining
sufficient evidence to support the prosecution of such a violation is a much more
difficult matter than proving a civil penalty case. In fact, this is one of the pri-
mary bases for establishing administrative enforcement programs utilizing civil
penalties. With respect to financial soundness of a given violator, as noted above
this is one of the assessment criteria we are required to use. Where the evidence
supports a substantial civil penalty, and the financial soundness of the alleged
violator is sufficient to warrant a larger civil penalty, we will assess accordingly.
For example, within the last month we collected a $9,000 civil penalty from one
of the major shippers using portable tanks for the transportation of a chemical
(acrolein inhibited) widely used in oil well drilling operations. We believe that
based on the nature of the case and financial resources of the violator, the $9,000
assessment was appropriate.
With respect to the issue of deterrence, we certainly see that element as a

major factor in the administration of all DOT hazardous materials enforcement
programs. However, as noted previously, what we would like ultimately to
achieve must be tempered by what we can realistically obtain. As the various
enforcement programs of DOT modal operating administration evolve under the
HMTA procedures, we believe that the three basic elements of civil penalty
assessment (awareness, penalty, and deterrence) will be effectively presented
through our civil penalty assessments.
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APPLICABILITY OF REGULATIONS

Question 9. Please comment on the enclosed letter between the National TankTruck Carriers, Inc., and the Congressional Research Service. ( See AppendixIII) What can and will the Department do about this situation?Answer. Section 397.21 of the Motor Carrier Safety Regulations requires thatmotor vehicles transporting hazardous materials of a kind or quantity that re-quire placarding must be marked with the name of the carrier and the city orcommunity in which the carrier maintains its principal office. The markingrequirements are similar to those prescribed by the Interstate Commerce Commis-sion for vehicles operated by common and contract motor carriers. If Mr. Harvi-son's complaint is addressed to carriers performing operations subject to ourHazardous Materials Regulations, i.e., carriers engaged in interstate or foreigncommerce, such violations of the regulations would make these carriers subjectto the penalty provisions of the Hazardous Materials Transportation Act, sincethe Motor Carrier Safety Regulations (49 CFR Parts 390-397) were recentlyincorporated by reference within the Department's Hazardous Materials Regula-tions. Mr. Harvison's letter has been provided to the Director of the Bureau ofMotor Carrier Safety in the Federal Highway Administration, with the requestthat he contact Mr. Harvison for further details concerning the operations ofthe carriers mentioned in his letter.

HAZARDOUS MATERIALS RESEARCH

Question 10. Please describe the scope and nature of the Department's researchefforts concerning the transportation of hazardous materials.Answer:

Overall Departmental R. & D.
As a result of the responsibilities delegated to it by Sections 104 and 109 ofthe Hazardous Materials Transportation Act, the Department of Transportationconducts hazardous materials research and development, both directly and in-directly. All such projects have as their fundamental goal improved safetythrough a reduction in the frequency and severity of transportation accidentsinvolving hazardous materials cargo and through provision of technical informa-tion bases for rulemaking.
In performing direct research, the Materials Transportation Bureau (MTB)and the United States Coast Guard (USCG) have conducted tests in the areaof hazardous materials packaging performance, examining the behavior of variouscontainers under fire conditions.
The Department conducts most research and development indirectly, employ-

ing the services of government and private research facilities. The Federal High-
way Administration has conducted research on stress-corrosion cracking in cargo
tanks constructed of quenched and tempered steel and used to transport anhy-
drous ammonia. Laboratory testing proved that the addition of water at
prescribed concentration will inhibit cracking, thus substantiating rulemaking
completed in 1975, which requires that shippers ensure that water is added to am-
monia shipped in quenched and tempered steel cargo tanks. Also, a statistical
discriminant function was developed which can predict cracking with greater
than 80 percent accuracy.
The Federal Railroad Administration acting On completed research and de-

velopment studies, developed some performance specifications for thermal shields,
tank head puncture resistance systems, and coupler vertical restraint systems.
These specifications provided a foundation upon which later MTB decisions
were based in the development of Rulemaking under Docket HM-144.
The Coast Guard has increased research emphasis on the containment and

recovery of unintentionally released hazardous materials. In the area of predic-
tion of extreme forces experienced by ammunition cargo in marine transport,
the Coast Guard undertook a computer model study in response to a National
Transportation Safety Board recommendation.
The staffs of the MTB and the operating administrations participate in joint

briefings which are aimed principally at achieving coordinated, non-duplicative
research and development and encouraging cooperative projects when a mutual
interest or responsibility exists. This coordination serves to maximize data
utilization from hazardous materials studies. In addition to the MTB and USCG
cooperative fire exposure testing of metal and plastic drums, the MTB and the
Federal Aviation Administration, in association with the Nuclear Regulatory
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Commission, have jointly supported federal-state radioactive materials surveys
to evaluate levels of exposures to cargo handlers in air transportation.

MTB R. ce D.
The R. & D. efforts of MTB on hazardous materials have been oriented toward

support of the regulations development and operations programs.
The principal areas of R. & D. have been in:

a. Classification of HM
Specific studies on the classification and test criteria to classify HM have been

carried out. In general these have been either to test specific materials against
existing or proposed regulatory test criteria, i.e., toxics and corrosives, or R&D
to develop proposed quantitative classification test criteria where only qualitative
regulatory criteria exist, i.e., oxidizers and flammable solids.

Other studies have been directed toward filling of gaps in regulatory criteria,
such as parameters of thermally unstable and spontaneously combustible mate-
rials. Results of these studies have been or will be used to support proposed
regulatory changes.

b. Packaging of HM
The existing packaging specifications for HM are primarily design, hardware-

oriented. This system encourages exemptions to allow the use by shippers of
alternate, and in many cases, superior packagings to those prescribed in the
regulations. The conversion to performance-oriented packaging specifications
has been recognized as a feasible way to provide greater flexibility, reduce exemp-
tions, and encourage innovation and improvement of packagings used for HM
transport. A number of specific R&D studies have been aimed a developing
draft performance-oriented packaging specifications for "families" of HM pack-
agings, i.e., drums and pails, boxes and eases, and bags and carboys. The next,
and very difficult phase of these efforts will involve a translation of these draft
specifications into proposed regulatory requirements on a commodity basis.

c. Miscellaneous programs
Other programs of R&D support have involved:
1. Development of methodology for risk assessment in HM decisionmaking.
2. Development of training films and an Emergency Services Training Program.
3. Studies to define and quantify the normal transport environment.
4. Studies to define and quantify the parameters of severe transport accidents.
5. Studies of the physical properties and behavior of plastic packagings used

for HM transportation.
6. Studies of the metallurgical properties of certain HM packagings.
7. Support to NRC on ad hoc programs with selected states to perform surveil-

lance of radioactive shipments.
The results of all R&D are published in the Standard DOT Report format and

made available to the public through the National Technical Information Service.

MATERIALS TRANSPORTATION BUREAU PPRAONNEE

Question 11. Please provide a listing of the number of personnel of the Materials
Transportation Bureau and its predecessors since 1970.
Answer. The following table provides the fiscal year staffing totals for the

Materials Transportation Bureau since its creation and for the Office of Pipeline
Safety and Hazardous Materials prior to that time.

1970 1971 1972 1973 1974 1975 1976 1977 1978

Office of Pipeline Safety Operations 25 27 26 26 25 41 40 40 52
Office of Hazardous Materials Operations 30 35 37 37 37 39 63 66 70
Materials Transportation Bureau (Office of the

Director) 5 5 5

Total 55 62 63 63 62 80 108 111 127

MATERIALS TRANSPORTATION BUREAU RESOURCES AND RESPONSBILITIES,

Question 12. Since 1970, the Congress has placed many additional responsi-
bilities on the Department concerning the transportation of hazardous materials.
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Are the personnel resources of the Department, especially those of the MaterialsTransportation Bureau (MTB), adequate to handle its current responsibilities?Please discuss your workload, backlogs, and any areas of difficulty.Answer. It is because of these additional responsibilities that the President'sbudget for Fiscal Year 1979 requests 7 additional positions for the hazardousmaterials program—for the express purpose of meeting our current regulatoryprogram responsibilities, including ensurino•
6 

that the regulations are adequatefor new hazardous materials products and new technology. The new positionswill be dedicated to developing regulatory documents, preparing technical docu4mentation, ensuring compatibility with other Federal and internatiaonal hazard-ous materials standards and initiating and monitoring safety device approvalsrequired by the regulations.
As a general summary of Fiscal Year 1977 activities, the MTB docketed 1,209exemption applications, granted 1,230 exemptions and denied 251, plus processing,12 appeals. Our exemptions workload for Fiscal Year 1978 consists of 229 appli-cations pending from 1977 plus an additional 1,100 expected to be filed during theyear. At this time, 473 petitions for rulemaking including some generated withinDOT are pending and 24 open rulemaking dockets are awaiting final disposition.These pending regulatory actions are addressed in the MTB Regulatory Reviewand Development Plan discussed in Questions 18 and 19.

MATERIALS TRANSPORTATION BUREAU DIRECTOR

Question 13. Does the civil service grade level of the Director of the MaterialsTransportation Bureau need to be raised to a GS-16 or GS-17? Please explain
your answer and consider the ability of the Director to interact with other super-grades in the Department.
Answer. When the Materials Transportation Bureau was established, in July

1975, the position of the Director of the Bureau was filled at the AD-18 level,The Department is currently in the process of converting the position from
schedule C to career status at the comparable grade level.

SIMPLIFICATION OF REGULATIONS

Question 14. What recent efforts have the Department made to simplify the
existing regulations contained in Title 49 of the Code of Federal Regulations?
Has the Department complied with the President's directives for "plain English"
regulations? In what way?
Answer. Recent efforts by the Department to simplify the existing regulations

include those of less than two years ago when the hazardous material regulations
previously contained in three different volumes of the Federal Code (Title 49,
Title 46, and Title 14) were consolidated and reduced by approximately 700
pages. In addition, to the consolidation of the regulations, similar portions from
each Title were standardized and organized together for ease of understanding.
As an example, the regulations dealing with shipping papers, marking, labeling,
and placarding were consolidated in Part 172 of Title 49 to form the Hazardous
Materials Communicatons Regulations. AlsO, the list of definitions was expanded
in these new regulations to promote understanding of the various terms which
previously were associated with only one mode of transportation. In addition, a
docket to handle requests for relatively uncomplicated changes in the regulations
has been established. This docket contains a brief summary of each requested
change and, while reducing the overall time period usually associated with a
regulatory change, it provides an ample comment period for review by the
general public.
The Bureau has initiated an effort to comply with the President's directive for

"plain English" by having each person involved in the rulemaking process attend
the Regulatory Writing Course sponsored by the Federal Register. This course
emphasizes use of simple terms to convey the intended message of a regulation.
This Bureau has also prepared its rulemakings in full compliance with the

Federal Register's Handbook on the proper procedures for drafting regulations.
In addition, each rulemaking in the Bureau must be reviewed by one or more
persons whose duty it is to refine the words and language to meet the directives
of "plain English."

TANK CAR REGULATIONS

Question 15. When did the Department last revise its regulations pertaining
to LP tank cars?

27-227-78-3
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Answer. In September 1977, under rulemaking Docket HM-144, the Hazardous
Materials Regulations were amended to require the railroad industry to retrofit
DOT Specification 112 and 114 tank cars used to transport flammable gases such
as propane with headshields or protective head jackets to reduce the number
of head punctures caused by the impact of couplers or broken coupler shanks;
to install bottom and top shelf couplers capable of resisting vertical disengage-
ments to reduce coupler overrides, the principal cause of head punctures; and
to install thermal protection to prevent overheating of the product contained in
the tank car. The amendments provide for retrofitting of existing tank cars in
phases, but all changes must be made by January 1, 1982.
Other amendments relating to specifications for tank cars were issued under

Docket HM-38 in December 1977 and February 1978. These amendments add "E
shelf" and "F shelf" couplers designated by certain Association of American Rail-
roads catalog numbers to the list of tank car couplers which have been approved
by the Federal Railroad Administrator for installation on all tank cars built
after January 1, 1971.

ENFORCEMENT RESPONSIBILITIES

Question 16. According to Table I of the Seventh Annual Report of the Secre-
tary concerning hazardous materials control, the MTB has spent few hours on
its compliance and enforcement responsibilities. Please justify this situation.
Answer. Table I in the Seventh Annual Report reflects person-hour efforts

expended during calendar year 1976. At that time, the Materials Transportation
Bureau (MTB) had not yet implemented its enforcement procedures. Four part-
time persons were involved in compliance work. At the present time, MTB has
five full-time compliance and enforcement personnel and plans to increase the
staff with three full-time employees during FY 1978. MTB's enforcement pro-
cedures were implemented in January 1977, and enforcement work commenced in
September of 1977.
The Secretary of Transportation has assigned to the MTB the major rulemak-

ing responsibility for the hazardous material program in addition to the specific
enforcement responsibility over container manufacturers and multimodal ship-
pers. With the exception of regulation of bulk transportation of hazardous ma-
terials by the marine mode, formulation and issuance of hazardous materials
regulations are MTB responsibilities. On the other hand, responsibility for
administration and enforcement of the regulations is divided among five of the
Department's operating elements. Inspection, compliance and enforcement activi-
ties relating to carriers by the specific modes of transport are planned and car-
ried out by the Department's four modal operating administrations—the FAA,
the FHWA, the FRA, and the USCG. As mentioned above, the MTB concentrates
on manufacturers and shippers of hazardous materials.

UTILIZATION OF OUTSIDE CONSULTANTS

Question 17. Has the Department ever paid outside consultants to review
and propose improvements in its activities concerning the transportation of
hazardous materials?
Answer. The Department has on two occasions engaged outside consultants

to review activities concerning the regulation of the transportation of hazardous
materials. The first of these was "A study of the transportation of Hazardous
Materials—A report to the Office of Hazardous Materials of the U.S. Dept.
of Transportation." This was a cooperative effort of the Highway Research
Board and the Committee on Hazardous Materials of the National Academy of
Science—National Research Council. The report issued has been an important
factor in the planning and implementation of the hazardous materials regulatory
and R&D programs since that time. The second occasion was in 1972, when
the Office of Hazardous Materials (OHM) engaged the services of the Paper-
work Controls Division, National Archives and Records Service (NARS), under
an interagency reimbursable agreement. A six months management study resulted
in the issuance of a report entitled "Survey Report of Proposed Management
Information System—Office of Hazardous Materials Operations." The study
involved indepth reviews of paperwork processing and related documentation by
the OHM Staff; interviews with OHM staff, modal accident reporting staffs, and
non-DOT persons involved with information systems related to regulated
hazardous materials, and a study of the goals, functions and regulations of OHM.
A number of recommendations were made, with several adopted in whole or in
part.
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REGULATORY PLANNING

Question 18. Is there a statement of purpose or function for the MaterialsTransportation Bureau by which management and staff can measure the im-portance of current and suggested projects, to determine the priority theseprojects should be given? If no such plan exists, please explain.
Answer. In 1969, the Hazardous Materials Regulations Board set forth itspolicy for the assignment of priorities for regulatory projects into three cate-gories. They were: (1) safety problems requiring regulatory solutions; (2)elimination of special permits (exemptions ) ; and (3) rulemaking and internallyinitiated projects to clarify or eliminate unnecessary regulations. Since that time,more than 100 different regulatory projects have been accomplished, including

several pertaining to cargo tank and tank car safety and others pertaining to
incident reporting, explosives, and compressed gases considered necessary to
improve safety. On several occasions, written plans were developed for the
purpose of providing guidance to the hazardous materials regulatory program.
One such plan was provided to the Committee in October 1976 following the over-
sight and authorization hearings held in March of that year. We would be less
than candid to suggest that any of those plans were closely followed or that they
achieved their stated objectives. In many cases, they were far too optimistic
as to what could be accomplished. Often the impact of public response and the
competing demands of other program activities were not adequately anticipated.
We have in the final stages of development a new regulatory review and develop-
ment plan which we believe to be more realistic. It takes into account both the
President's recent Executive Order 12044 on improving government regulations
and the Secretary's internal memorandum on the same subject published in the
Federal Register on March 8. We will present a copy of the plan at the time
of the scheduled hearing on April 14.

REGULATORY REVIEW AND DEVELOPMENT PLAN

Question 19. Is there an overall plan by which one might determine how current
and suggested future projects fit together and contribute to achievements
projected over the next one, two, and five years?
Answer. As stated in response to Question 18, we are finalizing a regulatory

review and development plan. This first annual publication covers expected MTII
rulemaking activities and resource commitments for the forthcoming year. We
expect that future publications of the plan will project beyond one year and
eventually address projects to be accomplished over the ensuing five or more
years with a level of priority assigned to each project. As with any plan of this
type, allowances must be made for regulatory projects not contemplated at the
time of its initial preparation.

RULEMAKING PRIORITY

Question 20. How is the priority of any current or suggested project or request
for rulemaking determined?
Answer. Generally, first priority is given to any project involving a needed

regulatory solution to a safety problem. Other priorities are assigned based on
their potential overall benefit to the Department's Hazardous Materials Regula-
tions program both in terms of efficient operation and in recognition of the need
for sufficient flexibility in allowing affected industries to accomplish the move-
ment of hazardous materials in commerce. This is discussed in more detail in
the forthcoming plan referred to in the answers to questions 18 and 19.

REGULATIONS AND ACCIDENT EXPERIENCE

Question 21. Since one of the prime purposes of this regulatory effort is to
achieve safety in transportation of hazardous materials, what correlation is made
between current and suggested projects, and known transportation accidents that
cause death, serious injury, or major property damage.
Answer. Annual and monthly summaries of hazardous materials accidents re-

sulting in deaths, injuries and the need for evacuation of people are regularly
provided to MTB supervisory personnel having responsibility for setting rule-
making priorities and executing rulemaking actions scheduled in accordance
with those priorities. In this manner, rulemaking priorities and production
efforts are adjusted to place the maximum available emphasis on projects where
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the need for reduction of deaths, injuries an
d human disruption appears to be the

greatest. For example, as a result of a series of 
accidents involving uninsulated

tank cars, the Materials Transportation B
ureau and the Federal Railroad Ad-

ministration put great emphasis on seeking 
appropriate regulatory solutions

relative to the problem. The regulations pro
mulgated under Docket HM-144 were

the result of that effort. While the regulation
s provided what was considered to

be an appropriate time table for the therma
l protection, head protection, and

coupler retrofits, recent derailments have led the
 Federal Railroad Administra-

tion and the Materials Transportation Bureau to
 undertake a reconsideration of

the time table to determine if accomplishm
ent of the requirements can be

accelerated.
APPLICATION OF RESOURCES

Question 22. What mechanism is there to assure that t
he time and attention

of DOT personnel are devoted to materials and 
problems posing the greatest

concern to the public; i.e., how does MTB avoid spen
ding as much time applying

regulations to stick matches as to high explosives? To 
aerosol cans as to tank

cars? What risk analysis is performed to assure that smal
l packaged goods are

not over-regulated while higher hazard bulk shipments a
re under-regulated?

Answer. Allocation of available resources to low pay-off 
activities is a major

concern. The Materials Transportation Bureau (MTB) 
is confronted with a

steady parade of narrowly drawn petitions for rule change
s or exemptions seek-

ing authority for individual shippers, manufacturers, or carrie
rs to do something

different than is authorized by the regulations. More often th
an not the under-

lying reason is an economic benefit. There is a great temptati
on for agency

personnel to divert from planned long term and frequently com
plex technical

projects to address the many narrower, technically less demand
ing and more

easily solvable problems of persistent individual petitioners.

It is intended that clear identification of project priorities in th
e MTB's

Regulatory Review and Development Plan coupled with the staff's rec
ognition of

management's commitment to those projects over less compelling matters
 will

lead to an institutional discipline that will keep the vast majority of ou
r re-

sources devoted to problems posinc, the greatest concern to the public.

To avoid over-regulation of small package goods, the MTB has established
 a

new classification, Other Regulated Materials or ORM's, which exempts limited

quantities of consumer goods from labeling and packaging requirements. These

goods include many common household items such as cleaning solvents and

aerosol packaged deodorants which present little hazard in transportation. This

action has not been without opposition, however, and has not been fully accepted

by the Airline Pilots Association.

UNIFORMITY OF HAZARDOUS MATERIALS STANDARDS

Question 23. What effort is made to assure smooth and safe transportation of

hazardous materials under uniform national and international standards adopted

under the HMTA, without frustration by divergent standards adopted by carrier

groups, state authorities, and international authorities?
Answer. There has been a concerted effort on the part of the MTB and the

Department as a whole to assure smooth and safe transportation of hazardous
materials under national and international standards. On the national level, we
,constantly review the regulations on hazardous materials promulgated by the
various agencies. This includes regulations published by the Air Transport As-
sociation for air shipments of hazardous materials and approved by the Civil
Aeronautics Board, by the Uniform Freight Classification for rail shipments of
hazardous materials and by the National Motor Freight Classification for motor
carrier shipments of hazardous materials. These latter two are both approved
by the Interstate Commerce Commission. A group of shippers has recently in-
itiated litigation before the Civil Aeronautics Board questioning the justification
for approval of a tariff which contains some provisions for hazardous materials
shipments which are at variance with DOT requirements.
On the international scene, we have representatives participating in various

committees and subcommittees of the major organizations involved in hazardous
materials regulations. These organizations include the United Nations Committee
of Experts on the Transport of Dangerous Goods, the United Nations Group of
Rapporteurs of the Committee of Experts, RID Experts on Transport of Danger-
ous Goods by Rail. ADR Experts on Transport of Dangerous Goods by Road. The
International Civil Aviation Organizations Dangerous Goods Panel, United Na-
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tions Group of Experts on Explosives, the International Atomic Energy Agency's
Panel of Experts on Transport of Nuclear Material, the United Nations Work-
ing Group on Compressed Gas Cylinders, and various Intergovernmental Mari-
time Consultative Organization committees. This participation is to present the
United States policy position and to coordinate as necessary to assure that
United States policy and practices are considered in the development of any
world standards.
In enacting Section 112 of the Hazardous Materials Transportation Act, the

Congress endorsed the principle of Federal preemption in order to preclude a
multiplicity of State and local regulations and the potential for varying, as well
as conflicting, regulations in the area of hazardous materials transportation. This
Bureau has implemented regulations under 49 CFR Part 107 which provide for
preemption by the Secretary of any requirements of a state or political subdivi-
sion which are not consistent with requirements promulgated under the Act.
Further provisions are made for petitions to the Department by states or political
subdivisions to continue in force any requirements which have been determined
to be not consistent, provided that it can be shown such requirements do not
unduly burden commerce. In this manner, we have established a mechanism for
resolving or accommodating many of the differences that exist or are likely to
arise between Federal and State or political subdivision requirements.

DELIVERY HOSE FAILURES

Question 24. In the January 1978 OHM Newsletter discussing injuries caused
by unintentional releases of hazardous materials, it is stated, "most injuries in-
volving cargo tanks result from spray of the hazardous product when delivery
hoses burst." What, if any, effort is being currently devoted by the MTB towards
this problem?
Answer. The referenced article pertained only to reports received during Sep-

tember and October 1977. Of the 15 cargo tank incidents reported, four involved
hose bursts. Over the past several years, hose failures accounted for less than
10 percent of the cargo tank incidents reported. Presently, our regulations (49
CFR Section 173.33 (f) ) require that the bursting pressure of all pipe, pipe
fittings, and other pressure parts must be at least four times the design pressure
of the tank on which it is used. Several years ago, we considered the development
of additional criteria pertaining to the retesting of hose. However, we were un-
able to develop appropriate criteria for the nondestructive retesting of hose. The
conventional technique of testing by over-pressurization could, in the case of a
hose, reduce its integrity. For this reason, we did not see pressure testing as an
acceptable substitute for the currently required visual inspection test.

INTRADEPARTMENTAL COORDINATION

Question 25. Pages 3, 4, and 5 of the January 1978 OHM Newsletter carry a
synopsis of carriers' reports. The incidents reported appear to indicate that the
conventional technique of testing by over-pressurization could, in the case of a
majority of substantial problems in the transportation of hazardous materials
involve bulk shipments. In light of the fact that DOT has delegated the authority
to issue rules in the area of bulk shipments back to the modal administrations,
what, if any, assurances does MTB receive from the various modal administra-
tions that they are addressing these problems?
Answer. Except for bulk shipments transported by tank vessels, DOT has not

delegated the authority to issue rules in the area of bulk shipments back to the
modal administration. An internal Departmental order specifies that hazardous
materials transportation matters peculiar to a single mode of transportation will
be dealt with by the cognizant operating administration in terms of evaluation
and development, and coordination with the Office of Hazardous Materials Opera-
tions. Notices of proposed rulemaking and exemptions are issued by the Director
of the Office of Hazardous Materials Operations and final regulations by the
Director of the Materials Transportation Bureau. This procedure worked effec-
tively during the development and promulgation of regulations pertaining to the
retrofit of tank cars under Docket HM-144. We are engaged in a constant dialogue
with the modal administrations through their representatives, and a monthly
meeting is held to discuss various projects and issues under consideration. We
recognize the need for improvement in this area and are putting greater emphasis
on appropriate modal administration participation in the regulatory development
program.
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ALLOCATION OF RESOURCES

Question 26. How does the MTB assign priorities to assure that the big prob-
lems in the area of safety receive a proper allotment of available resources and
personnel addressing those, problems?
Answer. With regard to the development and issuance of regulatory solutions

to "big problems", this is precisely the major purpose of the Materials Transpor-
tation Bureau's Regulatory Review and Development Plan discussed in answers
to questions 18 and 19. With regard to enforcement, the proper allocation of
available resources and personnel is among the matters being considered in an
ongoing Departmental examination of hazardous materials enforcement efforts.

LOCAL EMERGENCY RESPONSE

Question 27. Does MTB believe that local firefighting units and emergency re-
sponse teams are capable of containing major spills involving hazardous ma-
terials?
Answer. The Materials Transportation Bureau (MTB) does not believe that

most local units could contain major spills of hazardous materials entirely on
their own. Assistance of various types is generally required of and often provided
by the shippers, nearby industries, military organizations, etc., in amelioration
of spills. An ever-increasing number of local jurisdictions are, as a part of co-
operative community emergency response planning, attempting to provide for
handling and containment of spills. Availability of resources at the local level is
a continuing problem. Additionally, there is a need for better guidelines to enable
local action in developing such plans.

Question 27a. What, if any, training of emergency response units for the proper
handling of hazardous materials spills are provided by the MTB?
Answer. Although the MTB does not conduct such training, it does provide fi-

nancial and technical support to the Department's Transportation Safety Insti-
tute for hazardous materials training, including emergency services workshops.
During 1977, 22 of these workshops were held, attended by nearly 1,000 emer-
gency services personnel and state training officials. In addition, the MTB has de-
veloped an Emergency Action Guide for Selected Hazardous Materials. The
Guide has been provided to fire, police and emergency services organizations dur-
ing the past five years. Approximately 550,000 copies of the Guide have been
distributed to date.
MTB funded a contract with the National Fire Protection Association (NFPA)

which has produced a 20-hour self-standing training course to assist those who
assume and accept the responsibility for responding to and dealing with trans-
portation accidents involving hazardous materials. This course has been designed
to provide guidelines for handling hazardous materials during emergency situa-
tions and to assist persons with various emergency services responsibilities in
better understanding their roles in the development and implementation of com-
prehensive and coordinated commuity emergency action plans.
This course is expected to become available from the NFPA about May 1, 1978.

We expect that this course may be used to train more than 500,000 fire, police
and other emergency services personnel during the next few years. It will also
have the added benefit of being applicable to many non-transportation situations
such as LP gas cylinder filling plant emergencies.

SPILL CONTINGENCY PLANS

Question 28. The United States Coast Guard requires shippers of liquefied nat-
ural gas and liquid petroleum gas to have a spill contingency plan. What, if any,
efforts are being made to develop spill contingency plans by other carriers in-
volved in the transportation of hazardous materials?
Answer. No specific efforts are currently underway to Irequire carriers to

develop spill contingency plans for the transport of hazardous materials. The De-
partment, however, has developed and distributes a hazardous materials
emergency action guide to provide response information to emergency services
personnel who may have to deal with a transport incident involving hazardous
materials. The manual outlines the hazards of certain materials and contains
technical information which may assist emergency personnel during the first 30
minutes following a spill involving volatile, toxic, gaseous and/or flammable
material shipped in bulk. This manual has been revised and reprinted a numbeir
of times since its development in 1973 and over a half million copies have been
distributed.
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Additionally, the National Fire Protection Association, under contract to DOThas developed an emergency services training course. It provides information andguidelines for handling transport accidents, emphasizes on-scene managementand control and communication, and the importance of developing contingencyplans by local authorities. The course package will be available to the public byMay 1978. Development of a followon course dealing with handling of transport
incidents involving radioactive materials is being initiated.

LIABILITY RELATING TO HAZARDOUS MATERIALS ACCIDENTS

Question 29. With respect to disasters involving the accidential release of haz-
ardous materials, who should be held responsible for damages resulting from
such accidents?

Answer. Financial responsibility for such damages is usually assessed under
a finding of liability according to State law, which may involve a consideration
of whether there has been compliance with regulations issued under the Hazard-
ous Materials Transportation Act (HMTA). Other substantive Federal and State
laws may also be considered, especially those concerning product liability, and,
in certain circumstances, the Federal Water Pollution Control Act. Finally, the
support of socially desirable ends—that the injured be recompensed—may also
find expression in assigning financial responsibility.

Fixing the identity of those who must satisfy damage claims from a hazardous
materials incident is important under the HMTA only insofar as it contributes
to transportation safety. Our practical concern is that those persons who are
in a position to prevent, or to correct unsafe conditions, do so. Any assignment of
financial responsibility that produces this result is acceptable. Procedurally, a
high degree of certainty as to financial responsibility will probably encourage
better emergency preparation by those bearing that responsibility.

PREVENTION OF SABOTAGE OR HIJACKING

Question 80. Some critics of the manner in which hazardous materials are
handled, transported and stored allege that inadequate attention has been de-
voted to the prevention of sabotage on hijacking of shipments.

Question 80a. Does MTB believe this is a potentially serious problem?
Answer. Except for the recent accident in Youngstown, Florida, involving

a suspected intentional derailment of a train transportation hazardous mate-
rials, sabotage and hijacking of shipments of hazardous materials have never
been made statistically evident. In a recent report on the control of explosives
prepared by the Senate Subcommittee on Criminal Laws and Procedures, it is
stated that "Although the hijacking of trucks is a major problem nationally,
it has up until now not been a problem with interstate or intrastate shipments
of explosives." The report suggests that vehicles transporting explosives should
be properly secured to prevent theft while they are stopped enroute to their
destination. The Bureau believes that some security should be provided for
certain kinds of materials during transportation, particularly certain kinds of
explosives and radioactive materials. The present regulations (49 CFR Part
397) require that explosives A and B be attended at all times during transporta-
tion by highway by the driver of the vehicle or another qualified representative of
the carrier. We may find that similar requirements are appropriate for other
substances if the risk of sabotage or vandalism becomes more evident.
Question 30b. Who should be responsible for developing procedures to reduce

the potential for these incidents occurring?
Answer. Currently the Federal Bureau of Investigation administers certain

statutory authorities pertaining to the sabotage of transportation facilities.
While there are a number of statutes applicable to the hijacking of shipments
in interstate or foreign commerce, no agency presently holds authority to issue
mandatory regulations pertaining to transportation security by highway or rail,
except possibly in the name of transportation safety. At the present time, the
Department's Office of Transportation Security issues advisory standard's per-
taining to cargo security. However, a Bill (H.R. 1157) entitled "The Cargo
Security Act of 1977" has been introduced in the House of Representatives
proposing regulation by DOT and the Department of the Treasury in the area
of cargo security. Should this or similar legislation be enacted, we would assume
that the authority vested in a Federal agency to issue mandatory regulations
pertaining to cargo security, would include authority to deal with security mat-
ters pertaining to the transportation of hazardous materials.
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Question 30c. What is MTB doing in this area?
Answer. The Materials Transportation Bureau does not have any ongoing

activity. However, as noted in the answer to question 30b, its sister element in
the Research and Special Program Directorate, the Office of Transportation
Security, currently develops and issues advisory cargo security standards (49
CFR Part 85).

OPENING STATEMENT BY SENATOR SCHMITT

Senator Scipsrrr. Mr. Chairman, I would like to make a few quick
comments, in view of a major discussion in progress in New Mexico. It
relates to the whole country and has to do with nuclear waste manage-
ment; the issue is whether or not the area near Carlsbad, N. Mex., is
going to be utilized as a temporary and potentially permanent disposal
site for nuclear waste. The waste isolation plant that is being planned
by the Department of Energy under the management of the Sandia
Corp. for the Department of Energy is an experimental plant at this
time.
The clear indication is that the Department of Energy would like to

move toward some future time when there would be permanent dis-
posal of nuclear waste in this area.
I think that the hearings this morning are particularly appropriate

because one issue that has probably been inadequately addressed is the
transportation of nuclear waste materials to points of disposal; or,
what is certainly more esthetically satisfying to me, points of further
utilization.
Today's waste is tomorrow's resource. I hope that the witnesses to-

day, either in their prepared remarks or in answers to questions, will
address themselves to this particular problem and particularly tell me
whether or not they are working hand in hand with the Department of
Energy on the issue of nuclear waste management.
Thank you, Mr. Chairman.
Senator DURKIN. Our first witness this morning is James B. King,

Chairman, National Transportation Safety Board.

STATEMENT OF NAMES B. KING, CHAIRMAN, NATIONAL TRANS-
PORTATION SAFETY BOARD; ACCOMPANIED BY LUDWIG BENNER,
CHIEF, HAZARDOUS MATERIALS DIVISION, NATIONAL TRANS-
PORTATION SAFETY BOARD

Mr. KING. Mr. Chairman, members of the committee, first, if I could
partially respond to Senator Schmitt's concerns, Senator, this morning
I—there hasn't been any indication. The whole matter of radioactive
materials is a highly specialized area within Materials Transportation
Bureau and DOT, and its relationship with the Department of En-
ergy. I really don't have anything in my prepared remarks to address
that, and I haven't done the kind of research that you're entitled to,
to respond to your concerns.
I would have that prepared for the record if it were helpful.
Senator &minim It would be very helpful for me, Mr. King. I cer-

tainly hope that you will do that.
Mr. KING. We will, Senator.
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Senator ScHavnrr. You need not digress this morning, but you know
my concern about it. I think that future material for the record and
future discussions between us would be extremely helpful.
Mr. KING. Absolutely. Thank you.
[The following information was subsequently received for the

record:]
We are not working "hand in glove" with the Department of Energy on the

issue of nuclear waste management. However, we are—with very limited re-
sources—attempting to keep current with these transportation developments
to determine that they are not generating unreasonable transportation risks.
We have observed that the safety record with nuclear waste transportation

is unusual in the hazardous materials field for two reasons. First, the harm
from radioactivity that has occurred during transportation to date appears to
be miniscule. Secondly, more analytical, testing and control efforts to assure
minimal risks have been devoted to this transportation than to any other hazard-
ous materials ever shipped. These efforts dwarf all other hazardous materials
transportation safety assurance activities.
We don't want to convey the impression that nuclear waste transportation

poses zero risk. It does create risks. Congress foresaw this when it passed the
Price-Anderson Act and stimulated development of nuclear energy. Some un-
certainties remain, despite all the analytical, testing, and control efforts. The
Safety Board would like to see these discomforting uncertainties clarified. For
example, verification of some of the assumptions about expected accident sce-
narios seems prudent and practical. However, it does not seem necessary to
abandon this activity until these remaining uncertainties about risk levels are
clarified, given the extensive safety work already completed for these materials.

Senator &mum I would encourage you to add your expertise and
that of your Board to these deliberations. I think that even though we
may find an absolutely safe way to dispose of this waste or at least
temporarily store it until we utilize it; if we haven't figured out an
assured way to continue to transport large amounts of it on a regular
basis, then we really haven't done anything.
Senator DURKIN. I might add you're welcome to store it in New

Mexico until we do resolve the problem.
Senator ScinvinT. Unfortunately, that is the attitude of almost

every other State, including maybe New Mexico. So we do have a prob-
lem. That is why I think, Mr. Chairman, the utilization issue is so
important. This is a tremendous future resource in many different
ways. To automatically assume that we are going to dispose of it
permanently, is probably the basic mistake we have made for many,
many years.
Mr. KING. I do want you to know that I welcome the opportunity to

be here with you today to discuss some of the issues concerning the
transportation of hazardous materials.
As you and members of the committee know, the Safety Board 2

weeks ago concluded public hearings on derailments and the carriage
of hazardous materials as related to the 112A/114A jumbo tank cars.
This hearing provided the Safety Board an opportunity to examine
the Hazardous Materials Transportation Act as it is being adminis-
tered by the Materials Transportation Bureau.
As you know, the Safety Board supported passage of the Hazardous

Materials Transportation Act. In the act, Congress provided the
DOT with a strong and clear mandate and the statutory tools to do
the job. We looked to the Materials Transportation Bureau to provide

27-227-78=4
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the leadership to fulfill the promise of the act. The Safety 
Board has

been disappointed by the Materials Transportation Bureau's
 failure

to carry out, as we understand it, the congressional intent 
expressed

in the act. This morning I would like to discuss briefly five 
areas in

which the Safety Board believes the Materials Transportation Bur
eau

has been deficient in carrying out its assigned responsibilities.

First, the Materials Transportation Bureau has failed to publi
sh

safety guidelines to identify accident risks before a catastrophe occurs.

Second, the Materials Transportation Bureau has refused to estab-

lish a central data system to provide information and advice to fire-

fighters and local safety personnel.
Third, the Materials Transportation Bureau has refused to register

bulk carries of hazardous materials.
Fourth, the Materials Transportation Bureau has permitted its ex-

emption procedures to become a free-for-all for the hazardous ma-

terials industry.
Fifth, and finally, the Materials Transportation Bureau has declined

to become a leader in developing new emergency response techniques.

The Safety Board's first concern is the Materials Transportation

Bureau's failure to adopt and publish safety guidelines to identify

accident risks before a catastrophe occurs. In passing the act, the Con-

gress did not attempt to legislate perfection. The act recognized that

hazardous materials must be moved. That in an imperfect world even

with the best possible safeguards, some accidents unfortunately will

still occur.
The act places transportation safety in a risk context. It directs the

Secretary to identify unreasonable risks and preventive measures. A

number of analytical techniques have been developed to identify major

risks before a catastrophe occurs. Failure mode and effects analysis,
fault-free techniques and hazardous analysis, to mention a few. In

March 1976, as a result of its investigation of the explosion in Burling-
ton Northern's Wenatchee, Wash., yard, the Safety Board recom-

mended that the Materials Transportation Bureau publish and adopt
safety guidelines to identify risks for a variety of hazardous materials.
More than 2 years later, and no such guidelines have been published.
Our second area of concerns is the Materials Transportation

Bureau's refusal to establish a central data system to provide informa-
tion and advice to local firefighters and safety personnel. The Safety
Board believes that the Congress made its desires known in section
109(d) (2) of the act, which requires that the Secretary, and I quote,
"establish and maintain a central reporting system and data center
so as to be able to provide law enforcement and firefighting personnel
of communities and other interested persons and Government officers
with technical and other information and advice for meeting emeruen-
cies connected with the transportation of hazardous materials and TVIa-
terials Transportation Bureau responses."
The Safety Board has recommended that the Materials Transporta-

tion Bureau redesign its incident-reporting system, now primarily
limited to container performance, to develop lessons learned from the
handling of hazardous materials incidents.
We won agreement from the Materials Transportation Bureau that

the idea was a good one, but we have yet to see any change and it's
been a year and a half.
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Because of a reluctance to act here in Washington, safety lessons are
not being shared with those throughout the country who are exposed
to the greatest personal dangers when an accident occurs, the local
firefighters and safety officials. None of the many parties publishing
emergency-handling information has enough data to evaluate the use-
fulness of their information.
Can we learn from the tragedies of the past or are we condemned to

repeat them?
The third area in which the Safety Board has not been satisfied with

the Materials Transportation Bureau performance is its refusal to
register bulk LPG carriers under section 106 (b) . The Materials Trans-
portation Bureau has a good drum registration program, but has
refused to accept the Safety Board's recommendation to register bulk
carriers. We believe carrier registration would help prevent catastro-
phes such as Eagle Pass, Tex., in which a vaporized LPG killed 16 and
injured 35. Bulk carrier registration would have several advantages.
The Materials Transportation Bureau could prescribe and enforce
similar safety standards for all carriers in an attempt to deprive the
unsafe carriers of competitive advantages enjoyed at the expense of
safe carriers.

Because senior company officials would be required to execute a
statement of compliance, they would be less tempted to blame lower
level employees for unsafe practices, a practice this Board, the Safety
Board, has seen on several recent investigations with a comprehensive
list of carriers. Safety and technical information could be quickly
disseminated.
The Board's fourth area of concern is the Materials Transportation

Bureau's policy governing exemptions from hazardous materials regu-
lations. As we read section 107 of the act, Congress did not intend
that these exemptions be lightly granted. Before an exemption is
granted, the act directs that each petitioner perform a safety analysis
as prescribed by the Secretary. We do not feel that exemption evalua-
tions as now performed meet the intent of the act. Exemptions as now
performed meet the intent of the act. Exemptions have become an
economic free-for-all. Exemptions granted for one company expand
almost automatically into exemptions for every competitor. Almost
automatic exemptions for construction and modification of uninsu-
lated tank cars is a case in point. And one for which the public
continues to pay a heavy price. In 1971 and again in 1975, the Safety
Board issued recommendations to tighten the exemption process.
Today the policy is unchanged.
Our final area of concern is emergency response. During our hearing,

testimony indicated that there is vigorous activity but little coordina-
tion. Four systems disseminate technical information, the Materials
Transportation Bureau distributes a handbook which addresses only
the first 30 minutes of a hazardous materials emergency and includes
only 42 products.
The Association of American Railroads, Bureau of Explosives,

issues several handbooks. The National Fire Prevention Association
distributes a handbook and the Manufacturers and Chemists Associa-
tion has an on-line CIIEMTREC one-call system which meets some
needs.
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A number of public witnesses called for a stronger Federal role and
offered specific suggestions for the help they need. Several witnesses
asked for a national one-call system to provide local officials with im-
mediate technical information in the event of an emergency. Other
State and local officials recommended that the Federal Government set
minimum requirements for a hazardous materials response center in
every State and training standards for emergency personnel.
Another public witness asked for a Federal hazardous materials

emergency team to assist local officials in fires or explosions beyond
their capabilities.
As we listened to the representatives of firefighters and State and

local emergency response personnel, we were encouraged by their in-
novative and creative approaches, all of which were worthy of serious
consideration. But the Materials Transportation Bureau did not ap-
pear as a participant in this work, much less as a leader. One fire-
fighters' representative who spoke for 2,100 fire department training
centers testified that they used a Bureau of Explosives curriculum.
One major State emergency response coordinator testified that he never
heard of the Materials Transportation Bureau.
The issues I have discussed, safety guidelines, data reporting, bulk

carrier registration, exemption procedures and emergency response
are those which have concerned the Safety Board for several years.
We raise them not to accuse but to see your guidance. Is the situation
I have described what the Congress intended when it passed the Haz-
ardous Materials Transportation Act?
If it is, I apologize for taking the committee's time this morning,

but if it is not, then the Safety Board intends to continue pressing for
change under the guidance and direction of this committee and other
congressional bodies.
I would like to thank you for allowing me to testify this morning,

Mr. Chairman, members of the committee.
I would be pleased to try and respond to any questions you may

have.
Senator DURKIN. Thank you, Mr. King. I appreciate your state-

ment. The committee is concerned. Your statement is very direct and
very forceful, and I hope we get some answers today, if possible if
not, fairly soon.
This CHEMTREC system—is this an industry system?
Mr. KING. That is correct, Mr. Chairman.
Senator DITRKIN. I think if I understand it correctly, I thought the

DOT was supposed to set up an emergency information system and not
rely on an industry system.
Mr. KING. That's what we understood. CHEMTREC handles cer-

tain kinds of problems, but according to the firefighters and emergency
personnel we have talked to, it doesn't deal with an awful lot of the real
life situations they find themselves in when they arrive at a particular
type of configuration or emergency situation.
What they need is some immediate kinds of help and assistance

because you have an opportunity to look at many of these catastrophic
events in the context of a national picture.
In many of these communities it is a first and only time event, so

the learning process isn't there. They need to reach out, ask for tech-
nical help. Most of them have been briefed on how to handle it, but
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there always seems to be unusual ingredients, and quite frankly, that
doesn't seem to be available to them, at least by their testimony.
Senator DURKIN. Based on your experience and your interpretation

of their role, would you care to list what you think are the major
deficiencies in the CHEMTREC system and what additional efforts
should be undertaken by DOT?
Mr. KING. I think one of the things as I understand the

CHEMTREC system, when you call in they will deal, you know, you
have to first know what the product is. They will go through a flip
card file and recite to you what is printed on that card.
Now, if you are a fire lieutenant or fire captain or deputy chief

calling in from the field, let's say you have vinyl chloride in Houston,
Tex. You have a rupture of a 112A tank car. This thing is burning,
you are getting possibly toxic smoke. One of the questions you may
have, will three 21/2-inch lines cool the tank enough so that it won't
BLEVE on me, which is a very reasonable kind of question. By the
way, that happened because the chief didn't have anywhere to turn,
he wasn't certain of the product, he didn't understand what would
happen with a BLEVE, he didn't know what kind of cooling he
needed to avoid that kind of explosion. So that is the kind of informa-
tion you can't get.
They will tell you what is on the cards if you call. We will take

Florida, for example, Pensacola. I have an anhydrous ammonia rup-
ture. CHEMTREC will tell you about anhydrous ammonia, and they
will basically recite to you what the particular product is or what item,
what to look for.
You know if it is burning there is one method of attack. If it is

merely leaking and, therefore, going to spread depending on wind and
weather, that you can use a certain type of fog spray to attack that.
CHEMTREC handles each one of them, though, based on cards
and the knowledge they are reading over the phone.
Most of it is based on a printed response because I believe there

is a question of liability, Mr. Chairman, so that there isn't the sort
of interpretative help you might need. I don't know how many fire-
fighters know precisely what type of tank cars are moving. Sometimes
product labeling is difficult to pick up in a jumble of freight cars.
It could be a truck accident such as in the Eagle Pass situation, which
was really catastrophic.
Senator DURKIN. Oftentimes I gather these are not the most sophis-

ticated fire departments.
Mr. KING. In many cases we are talking about volunteers, we are

talking about people who really want to serve their community, and
they literally put their lives on the line, Mr. Chairman.
Most of, I a-in thinking of upstate New York, we had a really good

size BLEVE out in the rural area. There were 57 people injured, 50
of them were firefighters.
Senator DURKIN. The chief got killed in one of them.
Mr. KING. In Waverly, Tenn., the chief of the fire department and

chief of the police department were both killed onsite in the line of
duty. The firefighters go in there and literally confront every situa-
tion, whatever it is.

Senator DURKIN. I don't think either of us intends to criticize those
fire departments, but I think the point is that those departments need
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assistance and they need it quickly, and they need leadership and ade-

quate information on the spot just as soon as possible.
Mr. KING. That is our feeling, Mr. Chairman.
Senator DURKIN. Do you think the MTB has the technical expertise

to provide that immediate on-the-spot emergency information?
Mr. KING. I don't know their distribution of personnel. I believe

they are mandated to provide a service. I don't know what their ap-
propriation is, and I don't know what they have asked for internally.

We wish to be supportive to them if they will move ahead. The first
thing we are trying to get is the first step, the willingness to do this.
Does it need to be done? We are firmly convinced it needs to be done.
Senator DURKIN. That is a lot more than sitting there and stamping

exemptions, I would think.
Mr. KING. I would think so, Mr. Chairman.
Senator DURKIN. I hope that you continue to speak out in these

areas. I for one, and I am sure I am speaking for the Senator from
New Mexico, appreciate the fact that you have spoken out. And I
hope you will continue to do so. You can provide us with a lot of
assistance and a lot of guidance.
As you know, the trouble sometimes in the Congress is we don't move

until we see something happen on the 6 o'clock news, and everyone
stumbles over themselves to rectify the problem that has been ignored
for many, many months or years.
So I hope you will keep our feet to the fire, because it looks like we

will finally get through the canal today so we can start concentrating
on some other things. I commend you for speaking out and I would
urge you to continue to do so.
What about the placard system. I took a quick look this morning

and they look like props from Sesame Street. I am sure you have seen
them.
Mr. KING. You could find that on an anhydrous ammonia tank car.
Senator DuRKIN. It was on one of the cars in one of the recent

accidents.
Mr. KING. Yes; you could. That is one of the problems, getting in-

formation to the local folks.
The Missouri Pacific, and now the L. & N., and again it has been the

private sector, have developed a computerized printout list that I think
is extremely useful that each member of the crew carries. It has the
car numbers, a description of the product and what the response should
be if it is ruptured, if it is burning, if it is next to another car so that
the fire department can at least have an idea of the product.
You have no idea if you ran into that first of all. Green to most

people indicates go. The one thing you shouldn't do is go into an area
where there is leaking anhydrous ammonia. It is a toxic gas and in
many cases it is fatal if inhaled.
If it is burning it is also a serious matter. It will burn but it is not

highly flammable.
Senator DURKIN. What in God's name is this supposed to be?

["flammable solid" pla,card]
Mr. KING. You would have found that, well, you wouldn't have

found any pieces that big, but--
Senator.SCIIMITT. Would that be on wood?
Mr. KING, Well, actually that one was an explosives car. They had

a chemical car- on a train out in Burlington Northern's Wenatchee
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Yard. When it exploded they didn't pick up too many big pieces after
that explosion. It killed several people as we mentioned. There was
over 71/2 million, dollars'. worth of damage from a car with that placard. 
onit.
Senator DURKIN. I took at least 1 year of chemistry. What in God's

name is organic peroxide?
Mr. KING. Well, that would have been—that has a tendency to

explode under certain circumstances, and has. Again yellow in the
common vernacular. I am back to firefighters and emergency people,
they see a yellow, that means caution but it is not the same kind of
response again in an emergency situation. Potentially it is an explosive
under heat.
If it is near a source of heat you can have a substantial explosion.

When we are talking about these, as you know, Senator, we are talking
about bulk so you are talking 10,000-plus gallons in one central
location.
So you really have an enormous potential.
Senator DURKIN. I gather the bottom line is that you feel the plac-

ards are essentially useless?
Mr. KING. No; I think they are a step forward, Senator. As with

anything, they can be improved. It has a way to go. I don't see it as
an end-all. I don't want to dismiss it completely, but I think there are
going to have to be areas where we start to talk with the people who
are going to be dealing with these kinds of problems, rather than talk-
ing to the professionals in the field.
When I say professionals, all too often it is one chemist talking to

another rather than dealing with a local emergency response team or
with railroad workers themselves. That is who generally have to deal
with the emergencies.
So we are 'talking about folks who are knowledgeable, yet may not

have the needed level of technical sophistication. I know I couldn't go
through all the placards right now and give you an instantaneous
recapitulation of them all.
Senator DURKIN. I gather this one may well actually be misleading.
Mr. KING. Yes; I mean that is what leads you to misinterpretation.

You can look at that, you know it is under pressure and it is a non-
flammable gas under lower temperatures, yet it will kill you. It is
toxic.
So, there is no indication that the gas that is in there in fact is

dangerous. When I say dangerous I am talking about fatal. When
that was released in Pensacola it killed a physician right on his front
lawn as he was fleeing out of his house. His wife was overcome, she was
dragging their young child and the child outran the cloud, but the
mother was stricken and died just a few weeks ago.
Now, we have a child without any parents down in Pensacola on a

tank car that very well was placarded with that placard.
Senator DURKIN. Would you provide for the record your interpreta-

tions and recommendations on all the placards?
Mr. KING. Yes, Mr. Chairman.
Senator DURKIN. Because I gather these are supposed to be helpful.

You take a, quick look in an emergency situation, and it is supposed to
give you guidance, it is supposed to be easily understood by the people
in the field, the firefighters,' and the personnel involved.
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• So I would appreciate for the record your comments and reCom-
mendations with respect to each of the placards.
Mr. KING. Those will be forthcoming, Mr. Chairman.

[The following information was subsequently received for the
record:]
DOT took a classification system designed for grouping regulatory require-

ments and used it to try to solve an emergency handling problem for firefighters.

It doesn't tell firefighters what they need to know to cope with hazardous mate-

rials emergencies. Firefighters need to know how the hazardous materials

present in an emergency is expected to behave so they can act to reduce the

expected harm. DOT placards do not give them this information. Shipments

classed as flammable solid, organic peroxide and flammable gas have detonated

just like shipments placarded explosives. Anhydrous ammonia shipments, which

were toxic to victims in accidents, carry a green compressed gas placard. Chlo-

rine used to carry this compressed gas placard until two years ago, when the

special "Chlorine" placard was adopted. Dangerous has value, because it warns

firefighters to get more information. The oxidizer placard and pictograph do not

portray the violent reaction potential of these materials.
None of the placards identify the degree of danger present because of the

quantity of material present or the lethality of the material for emergency
handling purposes.
Some sort of placarding system that tells firefighters what behavior to expect

may be useful for handling minor leaks and spills or accidents where public

safety officials have plenty of time to get more information and work out their
response actions. For shipments and accidents where the material or its con-
tainer pose special problems, alternative approaches are needed. This is the rea-
son the Safety Board asked that hazardous materials emergency squads be
developed. Another method for communicating such information is the use of color
stripes on vehicles; for example, cars carrying hydrocyanic acid, an extremely
dangerous poison, are painted white with easily recognized 10 to 12 inch white
red bands around the tanks.
In England this method has been used to identify oxygen tank vehicles. There

are probably other good approaches, but DOT has to acknowledge the short-
comings in its present classifications-based approach before improved options are
given serious consideration.

Senator DuRKIN. Would you favor a uniform numbering system
for placards that would provide more specfic information as well?
Mr. KING. It might be helpful in any one situation because we are

talking about a variety of accents and pronunciations. When you get
into new chemical products, we are talking about 1,500 of them. Some
are very similar in sound but very, very different in their chemical com-
ponents. With numbers, sometimes reciting those the chances for error
could be reduced on just pronunciation when someone in a central
place, say, in Chicago or New York hears someone from Mississippi
calling them in.
There is an opportunity for misinterpretation. A numbering system

might be clearer. You could still have words there that would be help-
ful to folks but you could then have the key number which could be
included, say, with the train or trucking bills of lading so they would
be available to the folks on the scene.
The problem has been getting information on the scene. It seems

many times everybody has information except the participants.
Senator DURKIN. You indicated that recent testimony before the

Safety Board led you to the conclusion that the MTB is providing no
leadership role to firefighters and local emergency personnel. To what
do you attribute this failure to provide leadership and how would you
suggest improving the MTB performance?
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Mr. KING. I think the thing that struck us when we were talking
with a cross section of folks was that no one seemed to look to MTB
for leadership. Nobody seemed to look to them as a resource. The most
striking one was the gentleman who came in and spoke for the training
side of the firefighters, that represented 2,100 different training units.
He said they train the majority of firefighters in this country. He said
they didn't look to MTB at all, they really kind of looked to the
Bureau of Explosives and others to help build their curriculum. On
what they could do, certainly MTB would be in a better position to
respond to that question. I would like to leave it open, Mr. Chairman.
I don't mean to be presumptuous.

Senator DuRKIN. Fine.
The MTB has provided us with their "First Annual Regulatory Re-

view and Development Plan and Schedule for Rulemaking Actions." 1
If you don't have a copy of this, we will give you one. For the record

could you give us your conclusions mid recommendations?
Mr. KING. We will, Mr. Chairman.
I don't have a copy. We will pick one up.
[The following information was subsequently received for the

record:]
Based on the needs we see and on the apparent impact of their rulemaking on

transportation safety, the MTB's development plan and schedule for rulemaking
could be significantly improved.
With its limited resources, MTB should concentrate on projects that will pro-

duce the greatest reduction in hazardous materials transportation risks. We note,
for example, that hazardous waste transportation standards are the only regu-
lations considered major, while acceleration of the DOT 112A/114A tank car
retrofit program with its acknowledged great reduction in catastrophic risk is
considered a "non-major" regulation. The inordinate bi-monthly attention to
conversion of exemptions while development of safety analysis guidelines—which
would multiply the effectiveness of both the DOT and private sector safety ef-
forts—languishes with no target date in sight. While firefighters plead for help
with their hazardous materials emergency response problems, DOT's only rule-
making is to make mandatory most railroads' practices of train crews furnish-
ing firefighters with shipping information. We see no indication of any attempt
to expand a compliance assurance and registration program to higher-risk bulk
hazardous materials.

Senator DURKIN. I am sure we will have more questions, but we will
more than likely have to submit them in writing for your response.
Do you have any questions?
Senator Swim= Thank you, Mr. Chairman.
I may have some for the record. I just might mention that one

reason why the private sector is leading the Federal sector in this
area is that they not only have the liability issue to be concerned
about but also the cost of their particular operations. It doesn't
surprise me that they are thinking ahead of us on this matter.

Also, if you do get into consideration of numbers to identify various
hazardous materials, I suggest you also consider the use of call signs,
easily identified and distinguished words or made up words. NASA
and the Air Force almost never use numbers to identify themselves
or planes or things like that. They tend to use a call sign such as tango
or bravo, because it is easy to remember. It is hard to remember a
number and distinguish one from the other but a call sign is much

1 See p. 81.

27-227-78 5
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better memory jogger. It can be of use not only in a central facility
but also out in the field.
I am also drawing again on the NASA-Air Force experience that

I have had. I would hope that in your friend of the court delibera-
tions relative to disaster prevention and control once it occurs, con-
sider the possibility of an AFA national disaster control center that
would not only provide data upon call, but would be able to provide,
based on the facts of the situation, rapid centralized analysis.
Mr. KING. Exactly.
Senator &inn= Having tried to anticipate various types of

disasters, doing the simulations, understanding how to react rapidly
in what we call real time, to a developing situation in Silver City,
N. Mex. or in Manchester, N.H. or wherever it happens to be, it is
most essential to have some people who have been through these kinds
of things at least in simulation, and who can jump on the issue and
provide rapid continuing information. If the situation is one which
permits it in terms of time, there should be a specialized strike team
that could go to that scene and provide the expert service that a local
disaster group may require. I don't think it would be necessarily a
very expensive operation. I think it is just the question of having it
in place, having the simulations occurring on a regular basis, define
the level of difficulty at which this team would then come into play,
and make sure that the people around the country understood that it
was available.
I would like to have your comments on that kind of concept. It

is one which we used in much more local situations within the space
program and also within the military, whether or not it can be
applied on a national scale, what its cost would be, what its structure
ought to be, and where its location ought to be are issues that I haven't
even thought about.
I think it is something that we should consider as we move into an

era when more and more hazardous materials, nuclear and otherwise,
are going to be moving along our transportation system. If you have
any comments I would appreciate it, otherwise we can accept them for
the record.
Mr. KING. We couldn't agree with you more. You have said it more

eloquently than we could, Senator. That is what we 'are calling upon
the Materials Transportation Bureau to look at. We have been asking
them now for some time to do this. You have hit the nail right on the
head, sir.
Senator Scinfirr. I would see it as something that could be more

effective if it were a cooperative effort between the Government and
the private sector. Where, for example, a major 'proportion of the per-
sonnel available would be private sector personnel on a rotating basis
as part of this team.
The most essential ingredient is simulation, 'understanding the kind

of situation, even if it varies in detail from one you simulated, still
having gone through the process makes you much better able to react,
to save lives, to mitigate a situation that otherwise will get out of con-
trol particularly when you realize that most of the places where these
disasters occur are places where the local people have no way of ever
understandinc, 1,500 different types of materials. A million different
combinations thatcould develop whereas a centralized team can han-
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die that kind of situation, can develop it, can understand and develop
the computer 'programs, as well as just the checklists. When you get
into a problem, it is important to rapidly give a response and mitigate
it at least until you can get a team out in the field that would help. The
number of these kinds of instances will always be such that a relatively
small group of people can handle it provided you set the standards of
what a local group can handle.
The questions of the chairman having to do with labeling, access to

what the label means, what the call sign or number means is the pri-
mary way in which I think you handle 99 percent of the cases.
But the other 1 percent such as you describe in your testimony, I

think, could benefit very, very much from this centralized assistance.
Thank you, Mr. Chairman.
Senator DURKIN. Thank you.
Ed, do you have any questions?
Senator ZORINSKY. No.
I would like to compliment the committee for taking upon them-

selves to ask some probing questions in this direction.
As the Senator from New Mexico pointed out, as we 'continue to de-

velop our various fields of scientific endeavors we are going to be con-
fronted more and more with the shipment of this type of material.
With the deraihnent experience we have had in the past and with

the additional frequency of shipments that will occur in the future, I
think it is a situation that needs very definitive solutions in order for
us to assure the safety of life and property for the future.
Thank you, Mr. Chairman.
Senator DURKIN. Thank you, Ed.
'Thank you, Mr. King. Appreciate it very much.
Mr. KING. Could we enter one thing into the record, which is our

recommendations over the past several years to the Materials Trans-
portation Bureau just for the record?
Senator DURKIN. Without objection.
Again, I think I speak for the entire committee. I want to commend

you on your performance at the Board. Keep it up.
Mr. KING. Thank you, Senator.
Senator Scumirr. Mr. 'Chairman, I think I have a greater right to

say that than anyone having opposed Mr. King's original nomination.
I have heard nothing but good reports and look forward to having

him help us in this committee for many years to come.
Mr. KING. Thank you, Senator. Thank you, Mr. Chairman.
Senator DURKIN. That presumes we will all be here.
[The material referred to follows:]
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NTSB SAFETY RECOMMENDATIONS, STATUS BY CALENDAR YEAR (INTER
MODAL)

Open Closed

Total

Accept-
able

action

Accept-
able

alternate
action

Unac-
ceptable

action

Accept-
able

action

Accept-
able

alternate
action

Unac-
ceptable

action

Recons.
Or

NLA

Calendar year:
1971 5 2 13

1972  2 1 1

1973 2 1 1

19742 
1975 4 2 1 1  

1976 11 4 6 1

1977 3 3
1978 37 (4) (4) (9 (4)

(4) (4) (4)

1979 

Total 34 10 7 4 3 13

Percent 29 21 12 9 9

1 NLA.
2 None issued.
3 20 percent.
4 No response to date.

Senator DURKIN. Mr. Santman, please.
Mr. Santman, we are proceeding under considerable time restraints

because we have another transportation matter pending on the floor.
Your entire statement will be printed in the record, but I would ap-
preciate it if you would highlight it because I can read faster than
I can listen. Rather than reading your entire statement, if you would
paraphrase it, the whole statement will be placed in the record.

STATEMENT OF LEON SANTMAN, ACTING DIRECTOR, MATERIALS

TRANSPORTATION BUREAU; ACCOMPANIED BY ALAN ROBERTS,

DIRECTOR, OFFICE OF HAZARDOUS MATERIALS OPERATIONS

Mr. SANTMAN. Thank you, sir. You anticipated my request to sum-
marize the statement.
With me this morning is Mr. Alan I. Roberts, who is the Director

of our Hazardous Materials Operations Office, hazardous materials
side—

Senator DURKIN. One thing. From the testimony, one could gather
that the fact the MTB exists is one of the best kept secrets in the
Federal Government. I would like you to address that fundamental
issue as well.
Mr. SANTMAN. It's certainly not one of the largest organizations in

town. Our total size is in the neighborhood of 127 personnel, covering
both pipeline safety and hazardous materials.
Before going into my presentation this morning, I would like to

let Senator Schmitt know that I am serving as the Department's
representative to a Presidentially ordered interagency task force con-
cerned with the disposal of nuclear waste. While it's being headed
up by the Department of Energy, we are there for the very definite
purpose of reminding those who are concerned with finding a solu-
tion for the disposal of nuclear waste that they cannot afford to over-
look the questions associated with the movement of such materials
from their place of origin to the ultimate destination storage, what-
ever that destination may be.
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We are making very pointed suggestions that the proper principal
areas of concern are the concerns of the communities through which
the materials must move or move nearby, and second, the needs and
concerns of the transportation industry, the carriers who will be
called upon to move those materials.
So it's not a matter that I believe will be unaddressed by those in.

the executive branch who are concerned with finding lasting solu-
tions to nuclear waste disposal.
Senator SCHMITT. Could we use the words "nuclear waste man-

agement," because I am not sure we are ever going to dispose of it
permanently?
Mr. SANTMAN. I stand corrected, I believe those are the words used

in describing the establishment of the interagency effort, the word
"management."

Senator ScHmiTr. Are they listening to you?
Mr. SANTMAN. We have had our first meeting. The operation is in

its infancy.
Senator SCHMITT. You have just had your first meeting?
Mr. SANTMAN. We had the first meeting of this particular group

about 2 weeks ago another meeting is scheduled for later this week.
There has been some background staff work going on.
Senator &mum Mr. Chairman 
Mr. SANTMAN. It's a bit early in the game to give an indication of

how closely they may be listening to the transportation voice.
Senator ScHmrrr. Well, it's amazing how long it takes for the

Government to realize that they have a problem of coordination. I
can't believe you just met for the first time 2 weeks ago. Is that right?
Mr. SANTMAN. That's correct.
Senator SCHMITT. OK. Amazing.
Mr. SANTMAN. That is not to say that there was not advance work

done in terms of some additional background studies.
Senator SCHMITT. Well, I understand. It's just that the nuclear

waste management issue is not a new one. It's been around for 15 years.
Obviously, the Carter administration's only been around for 15
months, but it is a cornerstone, a long pole in the tent if we are ever
going to utilize nuclear power in a broad way in this country.
I hope that now that you have started, that it will be done in an

accelerated way.
Mr. SANTMAN. I would not want to leave a misunderstanding. The

group that I am speaking of was a group that was directed to come
into existence just a short time ago to pick up this question of broad
agency input and concern.
Senator SCHMITT. Fine.
Mr. SANTMAN. It's clearly an effort to involve all of the interested

agencies in town regardless of how limited their particular concern
or interest may be.

Senator ScHmirr. Don't let the new kid on the block, the big boy,
DOE, intimidate you because you have got some friends over here.
Mr. SANTMAN. Thank you for the advice.
Senator DURKIN. Mr. Santman, S. 1896 requests an open-ended

authorization for fiscal 1979. Your authorization level being discussed
in the House committee is $3.7 million. Assuming this committee
wants to set specific authorization levels, does the Department have a

27-227 78 6
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position as to what that level should be, and, second, what possible
areas of activity might the MTB become involved in which would
justify setting an authorization limit higher than the $3.27 million?
Mr. SANTMAN. Well, the figure of $3,727,000 is the figure in the

President's budget for the next fiscal year for the hazardous materials
side of our operation. That figure was worked though a zero-based
budget process, and we believe that that level will be sufficient to cover
the activities that are planned within the President's budget.
But we also believe that the authorization figure should provide a

sufficient space above that to deal with contingencies, to deal with addi-
tional matters that might require additional appropriations during the
forthcoming fiscal years.
Senator DURKIN. So you're not really asking for an open-ended

authorization?
Mr. SANTMAN. Well, the request that came from the administra-

tion was for open-ended authorization for the next 2 fiscal years. But
if the committee determines that it's more willing to go with a fixed
number, what I am suggesting is that the fixed number should be
sufficiently above the $3.7 million to allow for any contingencies that
might require us to seek appropriations over and above the $3.7 for
this forthcoming fiscal year, and to allow for expansion beyond that
$3.7 if it's appropriate in the ensuing fiscal year. We are talking I
believe about two fiscal years, 1979-80.
We don't know at this point what the President's budget request

will be for 1980. It's fair to assume that it will be at least $3.7 million,
possibly a bit more.
Senator DURKIN. You're the Acting Director. What is your opinion,

what is your recommendation for an authorization figure? I mean
sufficiently high to take into consideration all contingenices doesn't
give us much guidance.
Mr. SANTMAN. I believe a figure of $5 as is presently in there would

give the kind of margin that would be necessary over and above the
$3.7.

Senator DURKIN. You feel it should be $5 million authorization?
Mr. SANTMAN. I believe that would accommodate the needs and the

contingencies.
Senator Scinirrr. Mr. Chairman, in view of the questions that have

been raised by preceding testimony, I think it would be wise for the
committee to think twice before we go too far until we know that
the—

Senator DURKIN. We are not deciding on it right now.
Senator SCHMITT. I understand.
Senator DURKIN. I am just trying to get some question in before the

bell goes off and we all leave.
Senator SCHMITT. I realize we are not deciding. This is just a

comment.
Mr. SANTMAN. May I proceed with summarizing?
Senator DURKIN. I have a couple other questions because we have,

as I say, some time contraints. I think Jack would agree that the testi-
mony of Mr. King raised some very substantial questions. I, for one,
would like responses in writing submitted to the committee on a de-
tailed, point by point, addressing the allegations, if you will, in
Mr. King's statement. And submit it in writing for the committee.
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What possible areas of activity might you become involved in that
would justify the $6 million, over and above the $3.7 ? Do you
have any specific plans or programs or is that just for contingencies?
Mr. SANTMAN. It's for contingencies, sir.
[The following information was subsequently received for the

record:]
The following is our response to the NTSB statement. In each of the five areas,

the NTSB comment precedes the response.
1. "The Materials Transportation Bureau (MTB) has failed to publish safety

guidelines to identify accident risks before a catastrophe occurs."
One of the objectives of the Department of Transportation's hazardous ma-

terials classification system is to signify accident risks before accidents occur.
The classification system is the means of identifying hazard characteritics of
materials by their nature and degree and is the key to the overall regulatory
system for hazardous materials, including packaging, marking, labeling, docu-
mentation, and vehicle placarding. Using definitions based on sets of quantitative
criteria, the shipper can determine the proper classification of a specific ma-
terial. The Hazardous Materials Regulations currently provide for 17 hazard
classifications—

Explosives A, B, and C
Flammable liquids
Flammable Solids
Oxidizers
Organic Peroxides
Corrosive Materials
Compressed Gases
Poisons A and B
Irritating Materials
Etiologic Agents
Other Regulated Materials (ORM) A, B, C, and D

The packaging and handling requirements which have been established for
each of these classes are based on the safety risks presented by the materials
in the class. The communications regulations (package marking and labeling,
shipping documentation, and vehicle placarding) are designed to provide an
alert to the risk.
The Safety Board has suggested the use of fault-tree analysis or other ana-

lytical methods such as risk analysis. The Office of Hazardous Materials Oper-
ations over a 5-year period expended over $90,000 to determine the feasibility
of utilizing risk analysis concepts the National Transportation Safety Board
recommended (NTSB-STS-71-1, January 1971) for improving the Hazardous
Materials Regulations. However, the risk models developed for us by the Uni-
versity of California are dependent upon the availability of extensive perform-
ance data on the transportation of any particular hazardous material under
consideration and transportation accident experience for the mode or modes
of transportation being considered. For both fault-tree and risk analysis, a
reliable data base developed over an extended period of time is a critical factor
in assessing risk. Such a firm and exhaustive data base for the whole range of
hazardous materials does not exist. Accordingly, formalized and mathematical
risk model treatment would not provide meaningful results and could, in fact,
lead to a false sense of knowledge about possible risks (see Office of Tech-
nology Assessment report on Transportation of Liquefied Natural Gas, September
1977, pages 59-0).
However, risk analysis can be a useful tool, even if not the answer to all

day-to-day regulatory decisionmaking. Early development and application of
risk analysis techniques in safety decisionmaking were aimed at fixed facility
problems. Use of the methodology for evaluating risks in transportation is cer-
tainly more complex due to the unique problems of transportation and the vari-
ability of transportation routing. For specific point-to-point, fixed routinig, fixed
commodity, fixed packaging transport systems, risk analysis methodology can
produce meaningful information. The MTB in February 1978 initiated action to
obtain contractual services for a risk assessment of air versus the other trans-
port modes (highway, rail, and marine) for transporting explosives and flam-
mable cryogenic liquids. The MTB will use the comparative risk assessment
results in evaluating existing regulations and exemption applications concern-
ing those particular substances.
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2. "The Materials Transportation Bureau (MTB) has refused to establish

a central data system to provide information and advice to firefighters and local

safety personnel."
Prior to the enactment of the Hazardous Materials Transportation Act which

in § 109(d) contains the provision calling for the Secretary of Transportation

to establish a central reporting system and data center, the Departments of
Transportation and Health, Education and Welfare recognized the need to pro-
vide immediate assistance to emergency response personnel in the event of trans-
portation emergencies involving chemicals. In 1970, officials of these two De-
partments approached the Manufacturing Chemists Association (MCA) to sug-
gest that personnel from the chemical industry who possessed the necessary
technical expertise establish a system to provide such assistance and informa-
tion. On the basis of a resulting study undertaken by industry safety, packaging,
and transportation specialists, it was determined that a single center, nation-
wide in coverage, and accessible through a single telephone number would be
the most effective arrangement. Following review and confirmation by the in-
dustrial specialists of the MCA's technical committees, the Chemical Trans-
portation Emergency Center (CHEMTREC) was established. The Department
of Transportation assisted in the dissemination of information concerning this
newly established central information point. The Department continues to rec-
ognize the capabilities of CHEMTREC and through our various publications,
including the Emergency Action Guide for Selected Hazardous Materials, advises
the transportation and emergency response communities of the nature and avail-
ability of CHEMTREC's services.

Notwithstanding that CHEMTREC is supported by private funds and by the
cooperation of hundreds of industry participants who provide technical infor-
mation, rather than by Federal funds, the Department of Transportation believes
this system meets the public need addressed by § 109(d) of the Hazardous Mate-
rials Transportation Act. CHEMTREC provides immediate advice for those at
the scene of emergencies, using prepared and immediately available information
on over 18,000 chemicals, and then notifies the shipper of the emergency for

• further action.
The MTB participates in periodic evaluations of the advice offered by

CHEMTREC and is seeking ways to offer additional support to the information
system.

3. "The Materials Transportation Bureau has refused to register bulk carriers
of hazardous materials."
The National Transportation Safety Board recommendation in this area re-

lates specifically to carriers of liquefied petroleum gas (LPG). Under present
regulations in 49 CFR 177,824, the Federal Highway Administration requires
carriers to register flammable gas cargo tanks. The required reports identify
the carriers who own or operate the MC 330 and 331 cargo tanks which are the
only type of tanks authorized for LPG highway carriage. These reports then
identify all carriers involved in transporting bulk LPG in cargo tanks in inter-
state commerce. The Federal Highway Administration maintains and verifies
these records through their road checks of motor vehicles.
The Materials Transportation Bureau believes that imposing an additional

reporting requirement on these same motor vehicle carriers would not provide
an additional safety benefit commensurate with the efforts required and would
only duplicate already available information.
4. "The MTB has permitted its exemption procedures to become a free-for-all

for the hazardous materials industry."
The exemptions procedures, which appear in Subpart B of 49 CFR Part 107,

prescribe the information to be submitted on each application for exemption.
The information includes an assessment of any increased risk likely to exist
under the proposed conditions and specification of safety control measures which
will compensate for the increased risk. An exemption is issued only when analysis
of the technical information presented with the application indicates that the
level of safety under the terms of the proposal will be equivalent to that pre-
scribed in existing regulations or consistent with public interest and the policy
of the Hazardous Materials Transportation Act. The primary factors in deter-
mining an equivalent level of safety are properties and chacteristics of the
hazardous materials, packaging design, and volumetric capacity, packaging prod-
uct retention capability under conditions incident to transportation, and carrier
handling and operational constraints.
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Implementation of the Safety Board's recommendation would require the ap-
plicant to assess the entire range of risks rather than the incremental level above
those addressed by existing regulations. The existing standards were developed
after thorough safety assessments of the risks. Many are detailed and design
oriented. Technological advances in packaging and container systems are gener-
ally not covered by these older design standards. Therefore, the current state-
of-the-art which certainly consists of significant improvements to hazardous ma-
terials containers and packagings, and in many cases reduced costs, can be
recognized only through exemptions from the regulations. So what the Safety
Board characterizes as "almost automatic exemptions" and an "economic free-
for-all" is really an acknowledgement of industrial innovations which have sur-
passed the state-of-the-art on which the regulations were based. Our publication
in the Federal Register of each application ay contribute to increased numbers
of applicants for similar exemptions, but in any case, every application is the
subject of a public proceeding and is evaluated on its own merits.
5. "The Materials Transportation Bureau has declined to become a leader in

developing new emergency response techniques."
The following brief summary of the Materials Transportation Bureau's (MTB)

activities related to hazardous materials emergency response is evidence to the
contrary of this statement.

SYSTEM FOR COMMUNICATING HAZARDS

The effectiveness of the response to a transportation accident involving the
release of a hazardous material depends upon the ability of Iresponding personnel
to address the problem. To a large degree, that ability depends upon their know-
ing what they are dealing with.
One of the first administrative actions taken after enactment of the new law

was the April 1975 announcement of a new and intermodal system for classifying
hazardous materials in transportation and communicating the risks they present.
The new rules provided, first, for consistently identifying the hazard charac-
teristics and describing the materials and, second, communicating the hazards of
these materials through uniform vehicle placarding, package marking and label-
ing, and shipping documents. This was a major regulatory activity involving
concerns and interests ranging from sophisticated, multi-national chemical com-
panies to innumerable small business concerns.
The new regulations had to be implemented on a phased basis. The final date

for installation of placards is set for July 1 of this year. This new system is now
essentially in place, and is thus providing for the first time, the basic foundation.
for further efforts to improve emergency response capability.

EDUCATION AND TRAINING

Commencing on the heels of the 1975 announcement of the new system, the,
Department of Transportation, through the Materials Transportation Bureau,
the operating administrations, and the Transportation Safety Institute in Okla-
homa City, undertook a concerted program to educate the industry, particularly
shippers, and emergency response personnel about the regulatory changes and
the new system for identification of hazardous materials and communication of
hazards.
A vast amount of training materials on the provisions of the hazardous mate-

rials regulations, to assist the industry and emergency response personnel have
been distributed. In 1977, the Bureau dispensed nearly % million pieces of in-
formational materials in response to over 5,000 requests. An item of particular,
significance among the training literature we develop and distribute is the Emer-
gency Action Guide for Selected Hazardous Materials. The manual outlines the
hazards of certain materials and contains technical information which will help
emergency personnel during the first 30 minutes following a spill involving vola- ,
tile, toxic, gaseous, and/or flammable material shipped in bulk. This manual has
been revised, added to, updated, and reprinted a number of times since its devel-
opment in 1973, and over a half million copies have been distributed.

CHEMICAL TRANSPORTATION EMERGENCY CENTER

In addition to the specific guidance, contained in the manual, the user is di-
rected to a 24-hour, seven days a week, toll free telephone number where further
assistance and advice can be obtained. That service—the CHEMTREC system—
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is operated by the Manufacturing Chemists Association. Our relationship with

CIIEMTREC is discussed in detail in our response to the Safety Board's second

point.
NEW EMERGENCY RESPONSE TRAINING COURSE

Another important activity in the area of emergency response relates to local

planning and preparation. Accurate assessment of emergencies, effective decision-

making, and appropriate action at accidents requires advance awareness and

planning by law enforcement and firefighting personnel. To assist in this area,

the Materials Transportation Bureau, in July 1976, contracted with the Na-

tional Fire Protection Association for the development of a comprehensive train-

ing course for emergency response personnel. The 20-hour course designed to be

taught by Fire and Police department training officers stresses the importance of

defining the roles and responsibilities of the various concerned response groups.

It places particular emphasis on communications and command considerations

but also presents a general overview of hazardous materials transportation. Per-

haps its most important feature is its guidelines for use by local fire departments

and police departments in their development and implementation of their own

community emergency response plans.
As in the case with our Emergency Action Guide and the operation of the

CHEMTREC system, there will be monitoring of the course's use and effective-

ness, periodic reviews of its content against the monitoring results, and adjust-

ments and additions made where called for. We have already initiated arrange-

ments to supplement the course with one or two additional sessions on dealing

with pipeline accidents. And, although the course now addresses radioactive

materials, we are considering a possible special session on that subject.

Mr. SANTMAN. As an example although it's on the other side of
our operation, on the pipeline side, a couple years ago we found our-
selves confronted with a very difficult situation with the welds on the
Alaska pipeline and had to come up with a considerable amount of
money beyond what we had contemplated spending for that fiscal year
to get into the question and examine the problem. Things like that can
happen on the hazardous materials side of the operation, also.
Senator DURKIN. Right. But I mean you were talking about $3.7

million, you're almost doubling that and the excess is for contingen-
cies. I mean what about long-range planning? To come in and ask
for another $2.3 million is just—just for contingencies doesn't seem
to be a very well-grounded request. We could pick eight, count the
pictures on the wall, come up with that number. Just what are you
going to do with it, what plans do you have to do with it?
Mr. SANTMAN. The figure, I believe, would be something less than

$1.3, the difference between $3.7 
Senator DURKIN. That is why I went to law school, you see. I am

not too good in math.
Mr. SANTMAN. I did also, but I have an engineer beside me who

prompted me and told me the number 
Senator DURKIN. Fine. I stand corrected. But what are you going

to do with the dough, what are you going to do with the authoriza-
tions? To come in and tell the committee it's just for contingencies 
Mr. SANTMAN. We may do nothing with the authorization, sir. I

am suggesting that if there is a need that arises between the 1st of
October of this year and 1st of October of next year, that puts a need,
requires us to come back to the Congress and ask for more appropria-
tions, we will also have to come back to this committee again and ask
for an authorization for those appropriations.

Senator DURKIN. Can you give me some of the indications, what are
the areas in which these needs might arise, is it placarding or signs or
exemptions?
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Mr. SANTMAN. We are not talking about planned activities, sir.
Senator DURKIN. You are the Director of that organization. You

come in and ask for another $1.3 million for contingencies. Do you
have any idea what 
Mr. SANTMAN. I am not asking for an additional $1.3 million, sir.

I am asking on behalf of the Department, through the appropriations
process, for $3.727 million. It is necessary in order for us to receive
that amount from the Appropriations Committee to have it preceded
by this committee, having worked through an authorization that is at
least that amount.
Now, I believe that if they authorize only $3.7 million, that it prob-

ably would—it would take care of what we are askinc, for. I am only
mentioning $5 in response to your question, sir, of much of a
margin, what would be an appropriate margin.
Senator DURKIN. I think it's a realistic question. I don't think the

committee should have to guess how many beans are in a jar and come
up with the figure. The other members of this committee are going to
ask us, you know, what is the justification offered by the Department
with respect to this legislation. I do think it's a little strange that you
can't even tell us the areas in which the contingencies might arise.
Mr. SANTMAN. Sir, by very definition, when I said contingencies,

I'm talking of unanticipated things that are not planned, occurrences
that may arise that require us to increase an effort in a particular
area 
Senator DURKIN. Well, what type of contingencies? Except possibly

in the State of Maine, we can rule out an Indian attack. I mean, what
types of contingencies are you planning for? I mean what areas?
Mr. SANTMAN. There could be additional accidents, accidents that

occur in a large number that would require us to mount a particular
effort to examine just what had occurred, to try to find quick solutions,
and not, under a set of circumstances that would not permit us to wait
until the next fiscal year.
Senator DURKIN. Would the additional authorization enable you

to follow some of the Safety Board recommendations? I mean, is that
what 
Mr. SANTMAN. No; that is not what I am getting at. We have on

board right now an investigation going that I think may serve as an
example of a contingency that would put additional demands on us.
We are looking into a rupture and explosion of a high pressure tube
trailer operation. It involved 40-foot long tubes operated at approxi-
mately 2,000 pounds' pressure. We are finding that stress crack corro-
sion has been involved. We suspect that this is a principal cause of the
problem. It's requiring us to expend more moneys in terms of metal-
lurgical research and testing than -we had contemplated within our
present fiscal year 1978 budget. We are having to spend more money
on that than we had budgeted for. I am suggesting that that kind of
situation can arise and that can be the sort of contingency that would
require us to—
Senator DURKIN. But I would think if you're the Acting Director,

you would at least have an idea, a better idea of the contingencies that
might arise. You struggled and bobbed and weaved and finally came
up with "there may be a problem with high pressure line." It doesn't
seem that there is much planning going on down there. You're asking
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us to increase the authorization for contingencies. Based on the state-
ment of Mr. King this morning, and based on your performance so
far, I think you're an outstanding candidate for GAO audit as to just
what the hell goes on down there and I'm going to recommend to the
chairman of the committee that the GAO auditors come down there
and find out what is going on.
The last time the Office of Hazardous Materials operation was be-

fore this committee for authorization, we learned that you had re-
quested 144 employees for the office, but that the President's budget
allowed for 67 employees. I understand that MTB's most recent re-
quest is for 108 employees but the President's budget provides for 80.
What specific programs or activities have been cut or reduced as a

result of the President's budget request?
Mr. SANTMAN. I believe the numbers, as they went from the De-

partment to the OMB and were approved by the President for inclu-
sion in his budget, includes an additional seven persons which we
contemplate dedicating to, primarily, improvement in the quality of
rules and regulations dealing with the problems associated with trans-
portation of hazardous materials.
That is an increase over what was there last year in the budget.

That was the circumstance that I found when I assumed responsibility
for this operation in November of last year.
I think that it represents a recognition both by Secretary Adams

and by the administration that there is a need for some additional
activity, some additional effort in this area. And I believe that the
seven positions that are included in the budget will be of considerable
assistance to us in addressing rulemaking problems. Many of those
that are described in the document that you have 

Senator DURKIN. Right. But somewhere along the line, someone
asked. Your most recent request was 108 employees.
Now what were they going to do, process exemptions? In light of

the fact that you are not going to get those 108 employees, what con-
templated activities are going to have to be curtailed because you're
not going to receive the 108?
What were they going to do, for openers; and No. 2, what can't you

do because you're not going to get them?
Mr. SANTMAN. First of all, sir, I never made the request for 108.

Requests that are now before the Congress are ones that evolved
out of the preceding Director's consideration of needs and were proc-
essed by Secretary Adams' office.
If there were more personnel than we now have, or contemplate

getting in this year's budget, I would direct them first to the primary
task of the Materials Transportation Bureau, the development and
improvement of the basic rules.

Second, I would look to increase enforcement, inspection, and com-
pliance activities in the area for which the Materials Transportation
Bureau has been assigned by the Secretary responsibility for com-
pliance and enforcement.

• Those are the two areas to which additional resources that would
be available to me would be best utilized, in my judgment.
I believe, sir, that the organizational structure of the hazardous

materials business in the Department that is discussed in my prepared
testimony may have some bearing on your understanding of the answer
that I just gave you.
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In the compliance and enforcement 
Senator DURKIN. I still don't understand. I mean someone asked

for 108. What were those 108 going to do? What can't be done because
you're not going to get those 108? And what are the 80 that you are still
seeking, what are they going to do?
Mr. SANTMAN. I can speak to how we will use the 80.
Senator DURKIN. Wait a minute now. Maybe I'm in the wrong room,

but you're head of that operation.
Mr. SANTMAN. I have been since last November, sir.
Senator DURKIN. How many employees in the whole operation?
Mr. SANTMAN. In the entire operation, pipeline and hazardous mate-

rials, our present number is 127 authorized. We have a number of
vacancies, but 127 is our total number. Pipeline and hazardous mate-
rials 
Senator DURKIN. How many in hazardous materials alone would

you say?
Mr. SANTMAN. I believe the number is 70; 66, sir.
Senator DURKIN. How many vacancies down there in hazardous

materials?
Mr. SANTMAN. Fifteen at the present time.
Senator DURKIN. What's the problem? When are you going to fill

them?
Mr. SANTMAN. As quickly as I can prod our personnel people into

moving the papers to get them on board.
I can give you a breakdown of where we stand 
Senator D'URKIN. Your personnel or the DOT personnel? Your per-

sonnel people under your control?
Mr. SANTMAN. No, they are not, not at the present time. We are still

relying upon the personnel and procurement services of the immediate
offices of the Secretary. We contemplate this changing 

Senator DURKIN. Are you saying the Secretary's office has been
remiss in not adequately meeting your personnel needs?
Is that the bottom line?
Mr. SANTMAN. What I'm saying is that the Secretary made some

organizational changes about last September or October, and took the
Materials Transportation Bureau, together with a number of other
aspects of the Department that deal with intermodal questions, and
put them together m a special programs and research directorate, with
the intention of having that group, the directorate, have its own per-
sonnel and procurement services.
They are in the process now of establishing procurement and per-

sonnel services that will be more directly associated, a part, much
closer a part of our operation and I would expect that we would get
better services when that is completed.
Senator DURKIN. Why should we give you any more personnel when

you haven't been able to fill the vacancies you have now?
Mr. SANTMAN. Because we will do the best we can to get the kind of

people that we need to address the rulemaking, compliance, and en-
forcement problems.

Senator DURKIN. I have to go vote. Please continue.
Mr. KEEFE. Mr. Santman, would you like to continue with your

opening statement?
Mr. SANTMAN. I really never got started with it.
Mr. KEEFE. Would you like to start your opening statement?
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Mr. SANTMAN. The hazardous materials program is conducted by

five of the operating elements of the Department of Transportation.

To insure a uniform approach to the regulations, the Secretary has

delegated major rulemaking responsibility to the Materials . Trans-

portation Bureau. This was done when it was first established in 1975,

with one exception. That is, the formulation of regulations concerning

the bulk movement of hazardous materials in marine mode which is

handled by the Coast Guard.
The responsibility for establishment of regulations is.in the Bureau.

Internal procedures specify that the hazardous material rulemaking
matters peculiar to a single mode of transportation are to be dealt with
internally by the operating administration concerned which has the
duty to develop the substantive solution to the problem being
addressed.
The Bureau's Office of Hazardous Materials Operation headed by

Mr. Roberts performs a function with particular emphasis on the
nature of the hazardous materials concerned. The Hazardous Materials
Transportation Act, enacted into law in early 1975, extended the De-
partment's regulatory authority to cover manufacturers of packages
and containers used in the transportation of hazardous materials. 
The Bureau exercises compliance and enforcement authority pri-

marily over those entities, as well as over shippers of hazardous mate-
rials that are moved by a combination of two or more modes of
transportation.
The Department's four major modal administrations, the Federal

Aviation Administration, Federal Highway Administration, Federal
Railroad Administration, and the Coast Guard, have responsibility
for enforcing regulations pertaining to their respective modes of
transportation.
They plan and carry out their own enforcement programs in this

regard.
There were several considerations that lead to having the Operating

Administration retain this responsibility. First was that adequate in-
spection requires that hazardous materials inspectors have a working
knowledge of the mode by which the shipment is carried.
Second, the Operating Administrations already had existing Fed-

eral forces with considerable experience in inspecting hazardous mate-
rial movements.
However, there is not a rigid line drawn around the enforcement ad-

ministrations 'and the Bureau, respectively. Rather, there is sufficient
flexibility to .allow, for example, a Bureau technical expert on haz-
ardous materials and containers to participate in 'an enforcement case
together with the operating 'administrations involving a carrier.

Similarly,. should an inspector, say, from the Federal Railroad.
Administration detect a violation by a container manufacturer con-
cerning a shipment by rail, he is authorized to pursue that investiga-
tion back to its source and conclusion.
The increasing diversity of hazardous materials and technology and

the requirements for shipping materials over greater distances and the
increased emphasis on international movement of hazardous materials
contributed to the expansion of the overall transportation industry and
to more intermodal transfers of hazardous materials.
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This resulting increase in complexity requires careful coordination
of both the regulatory and the compliance enforcement activities
within the Department to insure as much uniformity as possible and
to preclude duplicative efforts.
The Secretary, in his recent reorganization of his immediate staff

offices, as I have mentioned before, consolidated certain technical re-
search functions and placed them together with the Materials Trans-
portation Bureau in a new research and special programs directorate.
Under this parent organization, a number of relationships are de-

veloping or expanding, including the relationship between the Bureau
and the Transportation Systems Center in Cambridge in areas of data
and information systems and laboratory testing.
We believe that we will have a greatly enhanced capability at col-

lecting and utilizing data and information through this relationship.
We also have in the directorate with us the Transportation Safety

Institute in Oklahoma City which has for some time now been in-
volved in giving hazardous materials and pipeline safety training pro-
gram and educational activities.
A reorganization within the Bureau itself is now pending before the

Secretary. This will enable us to, when approved, restructure four offi-
ces, separate offices of pipeline safety regulations, hazardous materials
regulations, an office of operations and enforcement, and an office of
programs support.
This realinement of functions by consolidating some of the common

operational support activities which generally involve similar proce-
dures will enable more effective utilization, I believe, of the resources
across the two safety programs.

Moreover, I suspect that the separation of responsibility in manage-
ment of establishing the rules from the responsibility for implement-
ing and enforcing them to improve both the management and the
carrying out of the hazardous materials program.
Less than 2 years ago, the hazardous materials regulation governing

transportation by the four principal modes—air, rail, highway, and
water—previously could be contained in three diferent volumes in the
Code of Federal Regulations.
They have been consolidated and reduced by approximately 700

pages.
In 'addition to being consolidated, similar portions from each of

those previous bodies of regulations were standardized and organized
too-ether for ease of understanding.
As an example, regulations dealing with shipping papers, marking,

labeling, and placarding were made uniform and consolidated into a
single body. of hazardous materials communication relations.
The point that I'm trying to make is that prior to that time, each

mode of transportation had its own approach to placarding, to label-
ing, what should be on shipping papers. This is primarily because they
came from different agencies when they were combined in the Depart-
ment of Transportation.
The completely revised communications system prescribes uniform

labels and placards which we believe facilitates better intermodal
transfers, and which are, we believe, readily identifiable both to the
routine handlers and to the emergency response personnel who need to
be alerted to any actual or potential risk.
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This consolidation has, we believe, encouraged compliance with the

regulations, as well as having aided the Department's ability to o
b-

serve and enforce the standards.
Mr. KEEFE. Excuse me, Mr. Santman.
Do you have any indication of what the level of compliance wi

th

your placarding program currently exists?
Mr. SANTMAN. I'm not sure how your question was aimed?

Mr. KEEFE. What percentage of the carriers subject to DOT regula-

tion are complying with your placarding requirements?

Mr. SANTMAN. Would it, be fair to state the question, what percen
t-

age or what percentage of shipments that are required to be pla
carded

are properly 'placarded?
Is that—
Mr. KEEFE. That is what I'm getting at.
Mr. SANTMAN. Mr. Roberts?
Mr. ROBERTS. I guess the best way to answer that is to tell you th

at

one of the most actively enforced regulations is the—are the re
gula-

tions pertaining to the placarding of transportation vehicles.

I think you will find that the Bureau of Motor Carrier Safety p
laces

greater emphasis on that.
So to say that there is any statistic involved would be to disc

uss the

level of enforcement. And I would say that my impression is, n
ot hav-

ing the statistic available, is that the compliance for placard
ing re-

quirements is rather high.
Mr. KEEFE. Are you saying that the level of compliance is d

irectly

related to the level of enforcement?
Mr. ROBERTS. Quite a bit.
Mr. KEEFE. And your indications are that there is a high lev

el of

compliance in the placarding requirements under the Bureau of
 Motor

Carriers?
Mr. ROBERTS. The Bureau of Motor Carrier Safety in almost e

very

case of failure to placard a vehicle has entered into some form o
f an

enforcement action.
I think that there might be some warnings involved, if there was

possibly a showing of misunderstanding or confusion.
But on a repeated violation, I think you will find that there has been

very active enforcement in this area over the years, and this goes back

20 years because it's nothing new.
When I was an inspector in the field years ago, it was one of the

number one things that we have actively enforced. And it was one of

the easiest ones to get into Federal court.
Mr. KEEFE. What's the average fine for a failure to comply with the

placarding requirement?
Mr. ROBERTS. I don't know.
Mr. KEEFE. Continue, please.
Mr. SANTMAN. Many of the statistics that we have provided in re-

sponse to your written questions and as attachments to this statement
and in our annual report, we compile for the Department. The partic-

ular area in which the Bureau's enforcement activities are directed are

primarily container manufacturers and some of these intermodal

shippers.
I will touch briefly on that later on. I think that is an area where

we are better prepared to talk to you about size of penalties and where
we are directing enforcement activities.



49

We can, of course, get for you answers to particular questions you
have about how enforcement is carried out in the Highway Admin-
istration or the Rail Administration if you have some particular areas
you wish to pursue.
The consolidation that I was speaking of also did a number of other

things. The same rulemaking removed certain regulatory require-
ments from small package goods, including common household items
such as cleaning solvents and aerosol package deodorants which pre-
sent a little or limited hazard in transportation.
The new material classification, Other Regulated Materials, exempt

limited quantities of these consumer goods from labeling and packag-
ing requirements.
In another area in the development of international hazardous ma-

terials transport standards, the United States position has been to
promote a worldwide system that provides necessary consistency be-
tween modal and regional requirements to insure that insofar as prac-
tical, the hazardous material shipments may move freely between the
various modes in the regions of the world and, at the same time, be in
compliance with the applicable regulations.
This is a particularly important matter to the economic interests of

the States which export about $5 billion worth of chemicals each year,
considerably more than it imports.
Personnel in DOT participated and continue to participate actively

in the United Nations Economic and Social Council's committees of
experts on the transport of dangerous goods, the Intergovernmental
Marine Maritime Consultative Organization, the International Civil
Aviation Organization, and the International Atomic Energy Agency.
Whereas, simplification and clarification and uniformity have been

important regulatory concerns, the primary factor, of course, in
establishing rulemaking priorities and plans is the requirement for
safety to life and property.
The Materials Transportation Bureau's centralized reporting sys-

tem is the Department's primary source of hazardous material incident
data, and "incident" being defined as an unintentional release of
hazardous materials.
During 1977, carriers reported nearly 16,000 such releases of hazard-

ous materials. This could be anything from a spilled paint can to one
of the kinds of accidents that Chairman King was describing.
Over 14,000 of these 16,000 releases occurred in the highway mode

of transportation. A sampling of the incident reports submitted dur-
ing the preceding year, 1976, and I believe the breakdown will be
probably equally valid for the 1977 figures, a sampling of the 1976
figures from the highway mode, cargo tanks and trailers, indicated
that about 84 percent of the highway incidents resulted from human
error, and the other 16 percent from equipment failure.

Since the most effective incident preventive measure is sound, well-
stated and well-understood safety regulations, the Bureau plans with
the additional resources requested for fiscal year 1979 to increase its
emphasis on reviewing existing regulations and acting upon the many
pending proposals for rulemaking.
Responding to both the President's recent Executive order on im-

proving Government regulations, and the Secretary of Transporta-
tion's memorandum of March 8 on the same subject, the Bureau has
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developed a regulatory review and development plan. A copy of the
resulting schedule of amended rulemakings for the coming year is
attached to my formal statement and you have also received a copy of
the rationale behind that schedule. Future publications of the schedule
we expect to project beyond 1 year and eventually, we hope to address
projects over an ensuing 5 or more year period with a level of priority
assigned to each project.
Although we believe this schedule to be a realistic statement of

planned Bureau rulemaking activities and resource commitments for
the coming year, as with any schedule of this type, allowances must
be made for regulatory projects not contemplated at the time of the
initial preparation.
We have to remain flexible enough to accommodate serious

emergencies.
Enforcement activities of the Department are known, of course, to

promote safety through the deterrence of noncompliance with the
regulations. The application of legal sanctions in the area of hazard-
ous material transportation has significantly increased recently, par-
ticularly by the FRA.
And in its—and in the Bureau itself.
In January of 1977, the Bureau issued the hazardous materials

regulations, moving them under the authority of the new Hazardous
Material Transportation Act of 1975, thereby providing civil penalty
authority and increased criminal sanction for violations of those
regulations.
In the past, violations by the highway and rail mode have only been

able to be treated by criminal penalty sanctions. Only the Federal
Aviation Administration and Coast Guard had authority to assess
civil penalties.
The Bureau itself, in September of last year, inaugurated really for

the first time a true enforcement program where it had its own au-
thority to carry out civil penalty kinds of actions.
To date 13 penalty cases have been concluded totaling about a little

under $18,000.
I believe these numbers may have come up a bit since this testimony

was prepared last week and collected this amount.
At least one compliance order has been issued and there are five

additional actions pending. The cases that have been developed
report that none of them have had to be sidetracked because of lack of
evidence.
We are quite pleased with the startup operations that we have with

our compliance and enforcement people, and our lawyers are quite
satisfied with the quality of work that they are getting from our people
that are doing the field inspection work.
Mr. KEEFE. How many people does MTB have in inspection for

the intermodal transportation of hazardous materials?
Mr. SANTMAN. Well. I can answer that easily by telling you we

have eight positions dedicated to field inspection work.
Whether you are talking about intermodal carriers, when you men-

tion intermodal carriers, you kind of get me off an area that I am
not—I don't really understand what you are getting at.
Mr. KEEFE. With respect to the table No. 5—inspectors on your table

No. 5—what does that relate to?
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TABLE 5.—HAZARDOUS MATERIALS INSPECTORS

Part-time

Operating administration
Full-time  
inspectors Inspectors Percent of time Person-years

Total
person-years

USCG 0 694 20.0 138. 8 138.8
FAA 22 109 38. 5 42.0 64.1)
FHWA 9 128 20.0 25.6 34.6
FRA 18 82 15.0 12. 3 30.3
MTB 0 4 25.0 1.0 1.0

TotaL 49 1,017  219.7 268. 7

Mr. SANTMAN. That represents the five inspectors that were on
board at the end of that calendar year performing inspection work.
The kind of inspections that they have aimed at, I guess you might

describe as trying to hit the gaps between what the operating ad-
ministrations normally cover through their established enforcement
activities. That is, we would not be going to the same places that the 

iBureau of Motor Carrier Safety would, n truck stops along the road.
Nor would we be going on a regular basis into railroad yards to look
at tank cars, nor would we be boarding vessels or going on aircraft.
We would be concentrating--we have been concentrating our ef-

forts on, particularly on this new body of people that are subject to,
directly subject to regulations for the first time; that is, container and
packaging manufacturers drum reconditioners. And we have gotten
into a couple of cases that involve intermodal movement.
In particular, I have reference to a case we have concluded that

involved a lessor of portable tanks, an organization that owns port-
able tanks and would lease them to shippers for moving products that
could go on a truck body, on the deck of a ship, or on a flatcar.
Our concern with that particular case, and as I recall, I think we

got the lead that there was a problem, I think we got the lead from
a highway carrier.
We did pursue it and found that there had been some water ship-

ments of these tanks. And the problem with them was that the tank
lessor had set up his business but failed to set up an inspection pro-
gram, a reinspection program for the required periodic retesting and
reexamination.
The product that was being shipped in these tanks that he was leas-

ing was Acrilan. I think you will get an idea of what kind of product
it was from the description in the red book up there.
Mr. KEEFE. Why has the number of hazardous materials compliance

inspections dropped between 1976 and 1977?
Mr. SANTMAN. I believe that most of that reduction—in the table,

I believe you're referring to—most of that reduction is in the maritime
mode.
I believe that 
Mr. KEEFE. Would you turn to your table 6, Mr. Santman ?
Mr. SANTMAN. Yes; I believe that there was an overall reduction

of about 33 percent; 31 percent of that was attributable to Coast
Guard reduction 
Mr. KEEFE. In your second 
Mr. SANTMAN [continuing]. Waterfront facilities, I think the num-

ber dropped from about 6,770 to about 1,700. I believe that accounts
for the largest drop in the actual number of inspections.



52

Mr. KEEFE. The second column from the right.
Mr. SANTMAN. Excuse me just a moment. I would point out that if

you look at the accident and incident figures, the maritime sector

seems to have clearly the best safety record, or the least incident

accident kind of occasion.
So the reduction by the Coast Guard in that area, in diveKting its

resources to some other activity, I think probably accounts for the

largest chunk of that reduction.
Mr. KEEFE. Let's focus on MTB's reduction, the second to the last

column. Doesn't it indicate that in virtually every mode, the number

of inspections have decreased between 1976 and 1977?
Mr. SANTMAN. I am not sure we are looking at the same table but

I believe I understand. I don't see the exact numbers from what we
are talking about, but I believe 
Mr. KEEFE. For inspection of carrier operations, it indicates 34 in

1976, 20 in 1977. For inspection of shipper facilities-114 in 1976, 35
in 1977. For inspection of container manufacturers and reconditioner
facilities-80, in 1976, 26 in 1977. Inspection of freight forwarder
facilities-21 in 1976,22 in 1977.
Do these figures indicate an overall decrease in the number of your

compliance inspections?
Mr. SANTMAN. From my perspective as now the Acting Director

of the Bureau and my previous perspective as the principal attorney
for the Materials Transportation Bureau, I was not pleased when I
was counsel for the Bureau with the way that compliance and—so-
called compliance and enforcement was being carried out by the
Bureau.

First of all, it was not until the full implementation of the 1975
act that the Bureau had true enforcement authority. It was necessary
for the administrative procedures for the assessment of civil penalties
for the issuance of compliance orders it was necesary for those imple-
menting regulations to get in place before the Materials Transporta-
tion Bureau had true enforcement authority.
Now, in previous years, there was a 
Mr. KEEFE. When did they obtain that authority?
Mr. SANTMAN. In early 1975, the Department obtained it. In mid-

1975, the Secretary established the Materials Transportation Bureau.
And it was in January of 1977 that there was a full shift of the
regulations to the new act, accompanied by the issuance of imple-
menting regulations to put the hardware in place for a true compli-
ance and enforcement capability to take place.

It, was my personal feeling that the compliance, so-called compliance
and enforcement activities of the Bureau in previous years, when they
did not have true compliance and enforcement authority, was more
of a surveillance activity.

Usually it was conducted in connection with training activities.
Groups of Material Transportation Bureau personnel were dedicated
immediately after the issuance of the large regulation change that I
just described, numbers of people were dedicated to an effort to in-
doctrinate, educate users, shippers and carriers alike, in the new uni-
form consolidated regulations.
Those same people, when they were not engaged in training, con-

ducted visits to shipper facilities, to freight forwarders, and to some
carrier operations. For the most part, those inspections that are listed
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there for year 1976 were inspections that did not have enforcement
teeth behind them.
So, I think that the,—I personally questioned whether or not they

were true enforcement activities. But they were visits, they served a
purpose. But they were not the kind of concentrated inspection en-
forcement activities that you would associate with a civil penalty kind
of operation or compliance work kind of operation.
They were much closer—they were more educational and informa-

tive and surveillance-like in nature, and did not carry with them the
likelihood of civil penalty. At that point in time, had there been some-
thing detected that was that serious, it would have been transferred
to one of the operating administrations, because the Bureau, until
about the middle of 1977, really did not have itself geared up to per-
form true compliance enforcement activities.
That is why I say it was in September of last year, September,

October of last year, that the Bureau inaugurated what was really its
first true compliance enforcement activity.

It is modest but I think that it is effective, and frankly, I am very
pleased with the way that it is evolving. The cases that have come back
to my attention from the field people have been very, very thoroughly
run through.
• There is not much in the way of throwaway action. They are good
solid investigations and inspections that have been performed and
they are producing what we think are good results.
Mr. KEEFE. Do you want to continue with your statement?
Mr. SANTMAN. The penalties that have been assesed by the Bureau

have ranged from $2,000 to $9,000 the $9,000 one being the case they
described briefly for you, involving the intermodal tank lessor.

Representative examples of the kinds of inspections and violations,
again covering some ground that I had covered before, involve drum
reconditioners failure to properly retest and remark the drums. Cor-
rugated fiber box manufacturers failure to construct the boxes that
he was marketing in accordance with the applicable DOT specifica-
tions. A shipper's failure to properly describe the material in a ship-
ping paper, to mark the containers concerned properly, and to use the
proper container meeting the required DOT specification.
Another example is the shipper's reuse of a compressed gas cylinder

that was not allowed to be reused under the regulations. In 1977, there
were approximately 235 person-years across the Department available
for hazardous material compliance and enforcement program activi-
ties. Total of about 20,000 inspections of facilities, and roughly 60,000
inspections of transport vehicles of various kinds.
A breakdown of these inspection activities is included in the table

that I believe.you have. At the present time, only the Federal High-
way Administration is operating cooperative agreements generally of
a voluntary nature with State agencies in regard to the enforcement
of Federal hazardous materials regulations.
However, as local and State authorities become more interested and

concerned with the movement of hazardous materials through their ju-
risdictions, the relationship between Federal and State regulatory
agencies is a matter of increasing concern, and I would predict will
involve more of our time and effort.
In enacting section 112 of the Hazardous Materials Transporta-

tion Act, the Congress endorsed the principles of Federal preemption
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in order to preclude a multiplicity of State and local regulations and
the potential for varying as well as conflicting regulations in the area
of hazardous material transportation.
As I believe that you are aware, in 1976, New York City adopted

an ordinance forbidding transportation of most radioactive materials
within its boundaries. Recently, the Bureau issued at the request of a
Long Island highway shipper, an administrative opinion concerning
the preemptive effect of the city's ordinance under the act.
Although our opinion stated that the New York City code is not

inconsistent with the requirements of the Hazardous Materials Trans-
portation Act or the regulations issued under it to date, our opinion
does not, of course, preclude the possibility that under some other
Federal statute or constitutional concept, the New York City ordinance
may be viewed as being preemptive.
The ruling does, however, reference that there may be a need for

prescribing routing requirements, particularly for highway carriage
of radioactive materials. Therefore we announced in that decision
that within 60 days, the Bureau will be issuing an advanced notice
of proposed rulemaking to solicit public comment to aid in the decision
as to whether the Federal Government should designate routing re-
quirements for certain hazardous materials by selective modes.
A copy of our decision in this case was included as an attachment

to my formal statement. Of course, State and local ordinances are
prompted by concerns for the safety of their citizens. It is the Depart-
ment's responsibility to insure safety to life and property while not
impeding the flow of hazardous materials in commerce.
Our safety program consists not only of regulations, inspections

and enforcement, but also education and training of those involved in
the shipping and handling and carrying of hazardous materials.
The Transportation Safety Institute, a sister element in the research

and special programs directorate, with our financial and technical
support, develop and conduct training for industry personnel as well
as for departmental inspectors whose jobs include hazardous materials
inspections of plants.
They also include a number of emergency response training ac-

tivities available to local emergency response personnel. The Bureau
and operating administrations themselves conduct additional training
sessions, and routinely participate in private industry sponsored train-
ing programs.

Additionally, we maintain approximately 30 fact sheets and pam-
phlets on the handling of hazardous materials, and in 1977, although
we may be obscure and unknown to some persons, distributed over
three-quarters of a million items in response to over 5,000 requests.
We are currently working with the Nuclear Regulatory Commission

to disseminate newly developed guides for the handling of radio-
active materials in transportation. The recent series of derailments
and resulting releases of hazardous materials have underscored the fact
that adequate hazardous materials containment regulations alone are
not enough to prevent accidents and human disruptions.
We in the Department and a concerned transportation industry

must devote more attention to providing community and emergency
response personnel with the technical information necesary to plan
for and respond to emergencies when they do occur. In this regard,
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we and the National Transportation Safety Board have no area of
disagreement on the need.
The assistance of various types is generally required of and often

provided by shippers themselves, nearby by industries, by military
organizations, and in the amelioration of spills and ruptures. An in-
creasing number of local jurisdiction are a part of community coopera-
tive efforts, planning emergency response capabilities and attempting
to provide for the handling and containment of the spills of hazardous
materials.
However, the availability of resources at the local level is a con-

tinuing problem, and additionally, there is need for better guidelines
to enable local action in developing such plans.
During 1977, the Transportation Safety Institute in Oklahoma

City carried out 22 separate emergency workshops attended by about
1,000 emergency service personnel and State training officials.
In a decision the MTB has recently issued, the 1977 edition of the

Emergency Action Guide for selected hazardous materials that has
been referred to earlier in these proceedings—that manual., as was
pointed out, outlines the hazards for the 42 hazardous materials most
frequently transported in bulk, and contains technical information
which will help emergency personnel during the critical first 30 min-
utes following a spill.
It is intended to be something that can be carried in the dashboard of

a police car or fire truck or pocket of a fireman. It is not an answer to
every possible encountered situation. That manual has been revised and
reprinted a number of times since its initial development in 1973.
Over a half million copies have been distributed before the early

part of this year. The demand for this document in the past month or
two has nearly depleted the supply of about 200,000 we started out this
calendar year with.

Section 109 (D )2 of the Hazardous Material Transportation Act
that has been discussed by Chairman King earlier, calls for the estab-
lishment and maintenance of a central reporting system and data
center to provide law enforcement and fire fighting personnel with ad-
vice on meeting hazardous material emergencies.
Since 1970, when what is now section 109 (D ) 2 was originally en-

acted in a predecessor law, the Department has been of the view that
the Manufacturer Chemists Association, Chemtrec system, provides
just such a 24-hour centralized hazardous material emergency response
capability.
I would point out that one of my predecessors, even before 1970, Mr.

Williams, when he was in charge of this operation, is probably the
person principally responsible for encouraging and stimulating the
industry to establish Chemtrec.
In a series of efforts that predated the 1970 legislation, and perhaps

served as a model for that first requirement for such a system, Mr.
Jennings encouraged successfully the industry to establish Chemtrec.

Considerable Federal staffing and support resources would be re-
quired, of course, to duplicate the Chemtrec capability. The technical
information used by Chemtrec is now freely and fully provided by the
hundreds of industry participants. It is uncertain as to whether a Fed-
eral mandatory arrangement could gain a similar rapport due to the
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concerns that would be generated over possible use by the Federal of. .
the information supplied in connection with its enforcement activities.
Mr. KEEFE. Has DOT done its own evaluation of the Chemtre,c

system?
Mr. SANTMAN. I am pleased that Mr. Roberts is here this morning,

and I think perhaps he can speak firsthand and more authoritatively
than the earlier witnesses on the operation of Chemtre,c and its day-to-
day activities, and its relationship with our office.
If you would like, I will depart from my statement now and explore

that for a while, if you prefer.
Mr. KEEFE. For the record, please have Mr. Roberts submit his com-

ments on the validity of the Chemtrec system to the mission of the
Material Transportation Bureau.
[The following information was subsequently received for the

record :]
Mr. ROBERT'S. CHEMTREC is viewed by the Materials Transportation Bureau

(MTB) as a valuable public service of the Manufacturing Chemists Association
(MCA). CHEMTREC is located at MCA's offices in Washington, D.C. The MCA
is a trade association of 165 chemical manufacturers representing more than
90% of the production capacity for basic industrial chemicals in the United
States and Canada. CHEMTREC has been in operation since September 1971.
CHEMTREC provides immediate advice on an around-the-clock basis for those

at the scene of emergencies, and then contacts the shipper of the chemicals in-
volved for more detailed assistance and the appropriate follow-up.
CHEMTREC encourages shippers to include on hazardous materials shipping

documents a notice stating that "For help in chemical emergencies involving
spill, leak, fire, or explosion, call toll free 800-424-9300 day or night."
The Department of Transportation and MTB recognize the capabilities of

CHEMTREC and through its various publications such as the Emergency
Action Guide for Selected Hazardous Materials, mentioned earlier, advises the
transportation and emergency response communities of the nature and avail-
ability of CHEMTREC's services.
Emergency response personnel such as the fire and police are normally well

prepared to cope with common materials, including certain fiammables such as
fuel oil and gasoline. However, exotic fuels and chemicals are being shipped in
increasing quantities and emergency response personnel often are not aware of
what steps to take or not to take with many of these unusual and exotic sub-
stances. CHEMTREC helps provide accurate and clearly understandable informa-
tion to help them evaluate the situation and act with proper precautions for their
own safety, as well as for the protection of the general public.

Realizing that personnel of chemical producers possessed the necessary exper-
tise, officials of both the Departments of Transportation and Health, Education
and Welfare approached MCA in 1970. A study was undertaken by industry
safety, packaging, and transportation specialists. On the basis of the study, it was
concluded that a single center, nationwide in coverage and accessible to all
through a single telephone number, would be the most expeditious and beneficial
arrangement to receive and disseminate necessary emergency chemical informa-
tion. Thus, CHEMTREC came into existence.
CHEMTREC operates with persons who answer emergency calls that are not

scientists. They are chosen for their ability to remain calm under emergency
stresses. To preclude unfounded personal speculation regarding a reported emer-
gency, they are under instructions to abide strictly by the information prepared
by technical experts for their use.
Each emergency call is recorded in writing and by tape recorder with the

CHEMTREC phone communicator attempting to determine the name of the caller
and call back number; the location of problem; the shipper or manufacturer; the
container type; the rail car or truck number; the carrier name; the consignee;
and the local conditions. This is to enable him to provide the best available in-
formation on the chemical (s) reported to be involved, thereby giving a specific
indication of the hazards.
The first stage of assistance is to provide the caller with advice on the immedi-

ate steps that should be taken as well as what not to do. This is done using pre-
pared and immediately accessible information on over 18,000 various chemicals.
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Trade names and synonyms of chemical names are cross-referenced for readyidentification by whatever name is given by the caller.
Having advised the caller, the communicator proceeds immediately to the

second stage by notifying the shipper by phone as to the known particulars ofthe emergency. Thus alerted, the shipper can dispatch personnel to the scene,
provide direct advice to the scene, or take such other steps as may seem war-
ranted.
As circumstances warrant, CHEMTREC also notifies the National Transporta-

tion Safety Board and the appropriate offices of other agencies of emergencycalls it receives.
If the shipper is unknown, the second stage may require the communicator to

call on other sources of assistance such as one of the mutual aid programs
under which one producer will service field emergencies involving another pro-ducer's product. In such cases, initial referral may be in accord with the ap-
plicable mutual aid plan rather than directed to the shipper. Arrangements of
this sort are established on chlorine through the Chlorine Institute and on
pesticides through the National Agricultural Chemicals Association.
The Chlorine Institute supports CHLOREP, the Chlorine Emergency Plan, in

which the nearest producer responds to a problem. NACA has a Pesticide SafetyTeam Network of some 40 emergency teams distributed throughout the country.
CHEMTREC serves as the communication link for both programs.
The Materials Transportation Bureau feels, in light of both the successful

history of CHEMTREC and the contemplated time, manpower effort and enor-
mous monetary expenditures which would be needed to duplicate CHEMTRECwith an operational "Governmental CHEMTREC", that the present privately
operated system should be encouraged to continue its outstanding work.
Mr. SANTMAN. Very well, realizing that community action plansand trained personnel are needed to carry out, assess, and effectively

deal with hazardous material transportation incidents when they do
occur, the Materials Transportation Bureau contracted with the Na-
tional Fire Protection Association for the development of a compre-
hensive training course for emergency response personnel.
The 20-hour course that has been developed under this contractual

arrangement stresses the importance of defining the roles and responsi-
bilities of the various concerned response groups and places particular
emphasis on the communication and command considerations.

Additionally, the course presents a general overview of hazardous
materials transportation characteristics, classification of materials and
sources of technical assistance, and the situation analsyis and decision-
making.
It involves a considerable amount of the situation analysis and simu-

lation that Senator Schmitt had reference to from his experiences.
Perhaps its most important features is its guidelines for the police and
fire departments for their development and implementation of their
own community emergency response plans.
The course will be available for distribution early in May. I have seen

a number of advertisements already and scheduling of courses in var-
ious fire and police publications. I believe it will prove a useful tool
for strengthening the emergency planning and response capability of
individual communities, both large and small.
We have primarily the smaller ones. We have already touched on the

question of proposed legislation that is here today. I will not go over
that. That concludes the summary of the testimony that I had sub-
mitted, and I will deal with any additional questions you may have.
Mr. KEEFE. Senator Durkin has sent word that he's been detained on

the Senate floor for a series of votes. He did indicate that he has a
continuing interest in this subject of the Material Transportation
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Bureau, and he looks forward to an opportunity in the near future to

discuss your programs again.
So at this time we will adjourn the hearing this morning. Thank

you.
[The statement follows:]

STATEMENT OF L. D. SANTMAN, ACTING DIRECTOR, MATERIALS TRANSPORTATION

BUREAU', RESEARCH A.ND SPECIAL PROGRAMS DIRECTORATE, DEPARTMENT OF

TRANSPORTATION

Mr. Chairman and members of the committee, I am pleased to be before your

committee to discuss the Department of Transportation's hazardous materials

program, particularly the activities since the last authorization hearings on the

Hazardous Materials Transportation Act, held in 1976.

The authority under current legislation to appropriate funds expires at the

close of this fiscal year. We are before this Subcommittee seeking legislation to

authorize future appropriations in support of the continuing efforts of the De-

partment and the Administration to ensure safe movement of hazardous ma-

terials in commerce. During the past two years, there have been a number of

regulatory and enforcement program initiatives, and we have made significant

advancements in implementing the provisions of the Hazardous Materials Trans-

portation Act.
The hazardous materials program is conducted by five of the operating ele-

ments in the Department of Transportation. To ensure a uniform approach to

regulation, the Secretary delegated the major rulemaking responsibility to the

Materials Transportation Bureau, when it was established in July 1975. With

one exception, formulation and issuance of regulations are Bureau responsibili-

ties. Regulation of bulk transportation of hazardous materials by the marine

mode remains the responsibility of the Coast Guard, which issues and enforces

the applicable regulations. Internal Departmental procedures specify that hazard-

ous materials transportation rulemaking matters peculiar to a single mode of

transportation will be dealt with by the cognizant operating administration in

terms of evaluation and development of substantive provisions of regulations

and coordination with the Bureau's Office of Hazardous Materials Operations,

which performs a review function with particular emphasis on the hazardous

materials concerned. Notices of proposed rulemaking and exemptions are then

issued by the Director of the Office of Hazardous Materials Operations and final

regulations by the Director of the Materials Transportation Bureau.
The Hazardous Materials Transportation Act extended the Department of

Transportation's regulatory authority to the manufacturers of packagings and

containers used in the transportation of hazardous materials. The Materials

Transportation Bureau exercises compliance and enforcement authority primarily

over these entities and multimodal shippers of hazardous materials. The Depart-

ment's four modal operating administrations—the Federal Aviation Administra-

tion, the Federal Highway Administration, the Federal Railroad Administration.

and the United States Coast Guard—have responsibility for conducting technical

research and enforcing regulations pertaining to the respective modes of trans-

port, in addition to contributing to the development of the Bureau's regulations.

Inspection, compliance and enforcement actions related to carriers by the specific

modes are planned and carried out by these administrations. There were several

considerations that led to the operating administrations' retention of this re-

sponsibility. First, adequate inspection requires that hazardous materials in-

spectors have a working knowledge of the mode by which a shipment is being

carried. Second, the operating administrations have existing field forces with

considerable experience in inspecting hazardous materials shipments. However,

the Secretarial delegations do not draw a rigid line around enforcement re-
sponsibilities of the administrations versus the Bureau. Rather, there is sufficient
flexibility to allow a Bureau technical expert in hazards of materials or con-

tainers to participate in an enforcement case involving a carrier. Similarly, should

a Federal Railroad Inspector detect a violation by a container manufacturer, he

is authorized to pursue that case.,
The increasing diversity of hazardous materials technology, the requirements

for shipping materials over greater distances, and increased emphasis on inter-
national transporttion of hazardous materials have contributed to the expansion
of the overall transportation industry and to more intermodal transfers of
hazardous materials. The resutling increase in complexity requires careful co-
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ordination of regulatory and enforcement activities within the Department ofTransportation to ensure uniformity and preclude duplicative efforts.Recognizing the need for a strong and efficient organizational structure tosupport the multimodal hazardous materials program, the Secretary of Trans-portation, in the recent reorganization of his immediate staff offices, consolidatedtechnical and research functions and placed the Materials Transportation Bureaualong with them in the new Research and Special Programs Directorate. Thehazardous materials mission and operational program of the Bureau remainunchanged, but this new organizational alignment strengthens the supportservices available, particularly those in areas of administrative, budgetary,and research and technology capability. Under this parent organization, a num-ber of relationships are developing or expanding, including those of the Bureauwith the Transportation Systems Center in Cambridge, Massachusetts, in theareas of data and information systems and laboratory testing, and the Trans-portation Safety Institute in Oklahoma City, in hazardous materials trainingand eduaetional programs.
The Materials Transportation Bureau's internal organization has sustainedthe identity and structures of the Offices of Pipeline Safety Operations andHazardous Materials Operations as they existed in the Office of the Secretaryprior to the Bureau's establishment. A reorganization proposal, currently pendingfinal approval by the Secretary, will enable the Bureau to restructure into fouroffices—separate Offices of Pipeline Safety Regulation and Hazardous MaterialsRegulation, an Office of Operations and Enforcement, and an Office of ProgramSupport. This realignment of functions, by consolidating the common operationaland support-type activities which generally involve similar procedures, willenable more effective utilization of resources acros the two safety programs.Moreover, I expect the separation of responsibility and management of estab-lishing the rules from implementing and enforcing them to improve both aspectsof the hazardous materials program.
This background on how the Department of Transportation is organizationallyset up to regulate hazardous materials transportation is particularly relevantto some recent program initiatives and achievements. An area of concernhas been the complexity and resultant degree of difficulty in understanding andusing the hazardous materials regulations. Less than two years ago, the hazard-ous materials regulations governing transportation by air, rail, highway, andwater, and previously contained in three different volumes of the Federal Code(Title 49, Title 46, and Title 14), were consolidated and reduced by approxi-mately 700 pages. In addition to the consolidation of the regulations, similar por-tions from each title were standardized and organized together for ease ofunderstanding. As an example, the regulations dealing with shipping papers,marking, labeling, and placarding were made uniform and consolidated into

Part 172 of Title 49 to form the Hazardous Materials Communications Regula-
tions. The completely revised communication system prescribes uniform labelsand placards which facilitate intermodal transfers and which are readily identi-
fiable by both routine handlers and emergency response personnel who need to
be alert to any actual or potential risk. These new regulations include an ex-
panded list of definitions to enable understanding of the various terms which
previously were associated with only one mode of transportation.
This consolidation has encouraged compliance with the regualtions, as well

as aided the Department's surveillance and enforcement efforts. The same rule-
making action removed certain regulatory requirements from small-package
goods, including common household items such as cleaning solvents and aerosol
packaged deodorants, which present little hazard in transportation. The new
materials classification, Other Regulated Materials or ORM's, exempts limited
quantities of such consumer goods from labeling and packaging requirements.
In addition to issuing, modifying, or terminating the hazardous materials

regulations to improve clarity and to facilitate intermodal and multimodal ship-
ments in commerce, the Department of Transportation participates in the de-
velopment of international hazardous materials transport standards, not only to
achieve safety, but also to assure a uniform acceptance of United States hazard-
ous materials transportation practices which have proven safe and reliable
through our own experience. The United States position has been to promote
a world-wide system that provides necessary consistency between modal and
regional recommendations to insure that, insofar as practical, hazardous mate-
rials shipments may move freely between the various modes and regions of the
world in full compliance with the applicable regulations. Department of Trans-
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portation personnel participate actively with the United Nations Economic and

Social Council's Committee of Experts on the Transport of Dangerous Goods

in developing international standards for identifying hazardous materials and

communicating their hazards. During the past year the United States sponsored a

number of proposals, including recommended criteria for the classification of

liquids presenting toxic risks in transport as a result of their volatility, and a

proposal for standard world-wide requirements pertaining to documentation,

marking, labeling, and placarding of dangerous goods in international commerce.

The Department of Transportation participates with other intergovernmental

"specialized" agencies, such as the Intergovernmental Maritime Consultative

Organization and the International Civil Aviation Organization, which primarily-

develop recommendations of an operational nature to insure safe transporta-

tion of the hazardous materials by the involved mode of transportation, and the

International Atomic Energy Agency which develops international standards

for transport of radioactive materials.
Whereas simplifications, clarification and, uniformity have been important regu-

latory concerns, the primary factor in establishing rulemaking priorities and

plans is the requirement of safety to life and property. For example, as a result

of a series of accidents involving uninsulated pressure tank cars carrying such

hazardous gases as liquefied petroleum gas or propane, vinyl chloride, and
 an-

hydrous ammonia, the Materials Transportation Bureau and the Federal Rail
-

road Administration put great emphasis on seeking appropriate regulatory solu-

tions to the problem. The regulations promulgated under Docket HM-144 were

the result of that effort.
In September 1977, the hazardous materials regulations were amended to

require tank car owners to (1) retrofit DOT Specification 112 and 114 tank cars

with headshields or protective head jackets to reduce the number of head junc-

tures caused by the impact of couplers or broken coupler shanks; (2) instal
l on

the 112 and 114 cars bottom and top shelf couplers capable of resisting vertica
l

disengagements to reduce coupler overrides that are the principal cause of head

punctures; and (3) install thermal protection on cars used to transport flamma
ble

gases to prevent overheating of the contents and reduce the potential for boi
ling

liquid expanding vapor explosions (BLEVE's).

The new regulations require these features on all new 112 and 114 tank
 cars

constructed after January 1, 1978, and provides for retrofitting of existing
 112

and 114 tank cars in phases, but all changes must be made by January 1, 1
982.

While the regulations provided what was considered to be an appropriate time

table for the thermal protection, head protection, and coupler retrofits, the
 recent

rash of derailments has led the Federal Railroad Administration and the Mate
-

rials Transportation Bureau to undertake a reconsideration of the timetabl
e to

determine if accomplishment of the requirements can be accelerated. As you 
may

be aware, the Federal Railroad Administration conducted a hearing last Fri
day,

the 7th of April, as part of a Departmental effort to determine whether it i
s

feasible to accelerate this schedule. It is the Department's technical opi
nion

that when the retrofit program is concluded, the safety measures will be 
very

effective in reducing serious lading incidents involving these tank cars. Cer
tainly,

industry implementation of these new requirements will significantly reduce
 the

potentially severe consequences of tank car derailments and coupler overri
des,

and early retrofit can improve safety.
The Materials Transportation Bureau's centralized reporting system is th

e De-

partment of Transportation's primary source of hazardous materials "in
cident"

data. For reporting purposes, an incident is defined as any unintentional rel
ease

of hazardous materials, ranging from a spill of a small quantity of paint, 
battery

acid, or other less hazardous materials to major vehicular accidents in
volving

hazardous materials release resulting in fire or explosion. During 1977, carr
iers

reported 15,954 incidents, a 34 percent increase over the 11,898 incidents repo
rted

in 1976 (see Attachment A). It should be noted, however, that this increase i
n

reported accidents may in large part be attributed to increased industry awa
re-

ness of DOT reporting requirements.
A sampling of incident reports submitted in 1976 involving releases 

from

highway cargo tanks and trailers indicated that 84 percent of the incident
s

resulted from human errors (including those which caused vehicular accidents)
,

while 16 percent resulted from equipment failure. These figures do not prec
lude

noncompliance with the regulations as a contributing factor. Noncompliance

can be determined only by on-site investigation. Information furnished in 1
976
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by carriers indicated that 241/2 percent of reported incidents involved possible or
probable regulatory noncompliance by the carrier, 141/2 percent possible or prob-
able noncompliance by the shipper, and 31/2 percent possible violations by both
the carrier and the shipper or by the container manufacturer. The remaining
571/2 percent did not appear to involve regulatory noncompliance.

Since the most effective incident preventive measure is sound, clearly stated
and well-understand safety regulations, the Materials Transportation Bureau
plans with the additional resources requested for Fiscal Year 1979 to increase
its emphasis on reviewing existing regulations and acting upon formal petitions
for ruleroaking.

Responding to both the President's recent Executive Order 12044 on improving
government regulations and the Secretary of Transportation's internal memo-
randum on the same subject published in the Federal Register on March 8, the
Materials Transpotation Bureau has developed a Regualtory Review and Develop-
ment Plan. A copy of this first annual publication is provided in Attachment B.
Future publications of the plan are expected to project beyond one year and
eventually address projects to be accomplished over the ensuing five or more
years with a level of priority assigned to each project. Although we believe this
plan to be a realistic statement of planned MTB rulemaking activities and
resource commitments for the forthcoming year, as with any plan of this type,
allowances must be made for regualtory projects not contemplated at the time
of its initial preparation.
Enforcement activities of the Department are known to promote safety through

deterrence of noncompliance with the regulations. The application of legal sanc-
tions in the area of hazardous materials transportation has significantly in-
creased recently, particularly by the Federal Railroad Administration and the
Materials Transportation Bureau.
In January 1977, the Bureau reissued the hazardous materials regulations

under the authority of the Hazardous Materials Transportation Act, therefore
providing civil penalty authority and increased criminal sanctions. Violations
of hazardous materials regulations have in the past been punishable by criminal
penalties by all modes, but only the Federal Aviation Administration and the
U.S. Coast Guard had authority to assess civil penalties. The Federal Railroad
Administration published in the Federal Register, in October 1977, its procedures
for carrying out civil penalty sanctions and has stated that hazardous materials
regulations enforcement is receiving top priority. Because of their concern over
the recent accidents and derailments, they plan to continue their emphasis in this
area. Since the Federal Highway Administration published its procedures for
processing claims in April 1977, it has initiated 37 actions for civil penalties.
Also in January 1977, the regulations prescribing the Materials Transportation

Bureau's enforcement procedures under Section 110 of the Hazardous Materials
Transportation Act became effective. In September the Bureau started initiating
civil penalty actions for violations by container manufacturers and shippers. To
date 13 penalties totaling $17,850 have been assessed and collected and one com-
pliance order has been issued. Five additional actions are pending.
Assessed penalties have ranged from $200 to $9,000. Representative examples

of the violations include a drum reconditioner's failure to properly retest and
mark a non-DOT specification drum as a qualified container; a corrugated fiber-
board box manufacturer's failure to construct a box in accordance with the DOT
specification marked on it; a shipper's failure to properly describe a material on
the shipping paper, to mark containers properly, and to use containers meeting
the required DOT specifications; and a shipper's reuse of a non-reusable com-
pressed gas cylinder.
In 1977, the Department of Transportation had 234.9 person-years available

for the hazardous materials compliance enforcement program. Safety inspectors
conducted a Department-wide total of 19,792 inspections of facilities, 59,025 in-
spections of transport vehicles, and 713 accident investigations. Attachments C
and D contain breakdowns of these inspection and investigation activities in
conjunction with the number of inspectors and enforcement cases for each
operating administration.
At present only the Federal Highway Administration has cooperative agree-

ments, generally of a voluntary nature, with State agencies in regard to enforc-
ing the Federal hazardous materials regulations. However, as local and State
authorities become more interested in regulating transportation of hazardous
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materials through their jurisdictions, the re
lationship between Federal and

State regulatory agencies is a matter of increasing
 concern.

In enacting Section 112 of the Hazardous 
Materials Transportation Act, the

Congress endorsed the principle of Federal p
reemption in order to .preclude a

multiplicity of State and local regulations and th
e potential for varying, as well

as conflicting, regulations in the area of hazar
dous materials transportation. The

Materials Transportation Bureau has implemented 
regulations under 49 CFR

Part 107 which provide for preemption by the 
Secretary of any requirements of

a State or political subdivision which are not
 consistent with requirements

promulgated under the Act. Further provisions are m
ade for petitions to the

Department by States or political subdivisions to co
ntinue in force any require-

ments which have been determined to be not consistent
, provided that it can be

shown such requirements do not unduly burden 
commerce. In this manner, we

have established a mechanism for resolving or acco
mmodating many of the dif-

ferences that exist or are likely to arise between Federal
 and State or political

subdivision requirements.
As I am sure you are aware, in 1976, New York Cit

y forbade the transporta-

tion of most radioactive materials within its bounda
ries. Last week the Bureau

issued, at the request of a Long Island highway shi
pper, an administrative

opinion concerning preemption of the City's ordinance un
der the Act. Although

that opinion stated that the New York City code is not 
inconsistent with the

requirements of the Hazardous Materials Transportation Act
 or regulations

issued under it to date, it does not preclude the possibility 
that other Federal

statutes may, in fact, preempt the ordinance. The ruling does, how
ever, recognize

that there may be a need for prescribing routing requirem
ents for highway

carriage of radioactive materials. Within 60 days, the Bureau 
will issue an

Advance Notice of Proposed Rulemaking to solicit public comments to 
aid in the

decision as to whether the Federal Government should designate ro
uting re-

quirements for certain hazardous materials by selected modes. A co
py of our

decision is in Attachment E.
Of course, State and local ordinances are prompted by concerns for

 the safety

of their citizens. It is the Department of Transportation's responsibili
ty, as

mandated by the Congress, to ensure such safety to life and property while 
not

impeding the flow of hazardous materials in commerce. Our safety prog
ram

consists not only of regulation, inspection, and enforcement, but also educat
ion

and training of those involved in shipping, handling, or carrying hazard
ous

materials.
The Transportation Safety Institute, a sister element in the Research and

Special Programs Directorate, with our financial and technical support, develops

and conducts in-depth training of industry personnel, as well as Departmental

inspectors concerned with hazardous materials regulations compliance (see

Attachment F). The Materials Transportation Bureau and the operating admin-

istrations conduct additional training sessions and routinely participate in

private industry sponsored training programs (see Attachment G). Additionally,

we maintain approximately 30 fact sheets and pamphlets on regulatory pro-

visions and in 1977 distributed over 775,000 items in response to 5,200 requests.

We currently are working with the Nuclear Regulatory Commission to dissemi-

nate newly developed guides for handlers of radioactive materials in

transportation.
The recent series of derailments and resulting releases of hazardous materials

have underscored the fact that adequate hazardous materials containment regu-

lations are not enough to prevent accidents and human disruption. We in the

Department of Transportation and the concerned transportation industry must
devote more attention to providing communities and emergency response per-

sonnel with the technical information necessary to plan for and respond to
hazardous materials transportation emergencies when they do occur.

Assistance of various types is generally required of and often provided by the
shippers, nearby industries, and military organizations in amelioration of spills.
An ever-increasing number of local jurisdictions are, as a part of cooperative
community emergency response planning, attempting to provide for handling
and containment of spills. However, availability of resources at the local level
is a continuing problem and, additionally, there is a need for better guidelines to
enable local action in developing such plans.
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During 1977, the Department's Transportation Safety Institute held 22 emer-gency services workshops, attended by nearly 1,000 emergency services personneland State training officials. In addition, the MTB has recently issued the 1978-edition of the "Emergency Action Guide for Selected Hazardous Materials." Themanual outlines the hazards of certain materials and contains technical informa-
tion which will help emergency personnel during the first 30 minutes following a
spill involving volatile, toxic, gaseous and/or flammable material shipped in
bulk. General and specific safety procedures to follow are provided in spill guides
arranged alphabetically by hazardous material. This manual has been revised
and reprinted a number of times since its development in 1973, and over a half
million copies have been distributed.
In regard to providing emergency response information, Section 109(d) (2)

of the Hazardous Materials Transportation Act requires the Department of
Transportation to establish and maintain a central reporting system and data
center to provide law enforcement and firefighting personnel with advice on meet-
ing hazardous materials transportation emergencies.

Since 1970, when what is now Section 109(d) (2) was just enacted, the Depart-
ment has been of the view that the Manufacturing Chemists Association's CHEM-,
TREC system provides just such a 24-hour centralized hazardous materials emer-
gency response capability. Considerable Federal staffing and support resources
would be required to duplicate the CHEMTREC program. Much of the technical
information used by CHEMTREC is now freely and fully provided by hundreds
of industry participants. It is questionable as to whether a Federal mandatory
arrangement could gain a similar rapport due to concerns that would be gener-
ated over the possible Federal use of information, supplied for emergency infor-
mation purposes, for other activities such as enforcement.

Realizing that community emergency action plans and trained personnel are
needed to correctly assess and efficiently deal with hazardous materials transpor-
tation incidents when they do occur, the Materials Transportation Bureau con-
tracted with the National Fire Protection Association for the development of a
comprehensive training course for emergency response personnel. The 20-hour
course stresses the importance of defining the roles and responsibilities of the
various concerned response groups and places particular emphasis on communi-
cation and command considerations. In addition, the course presents a general
overview of hazardous materials transportation, characteristics and classifica-
tion of materials, sources of technical assistance, and situation analysis and
decision making, but perhaps its most important feature is its guidelines for use
by local fire departments and police departments in their development and im-
plementation of their own community emergency response plans. The course will
be available for distribution early next month. I believe it will prove a useful
tocd for strengthening the emergency planning and response capability of
communities.

Regarding proposed hazardous materials authorization legislation, the Admin-
istration has requested authorization for such sums necessary to carry out re-
sponsibilities under the Act for Fiscal Years 1979 and 1980. If the Committee
desires that specific annual amounts be authorized, we believe the level should
provide sufficient latitude to meet both foreseeable program needs and any re-
quirements which might arise from unanticipated events.
This completes my statement, Mr. Chairman. I would be happy to answer any

questions the Committee may have.

ATTACHMENT A

HAZARDOUS MATERIALS INCIDENT REPORTS AND INVESTIGATIONS: 1976-77

Incident
reported

Reporting
- carriers Fatalities Injuries Investigations

Mode 1976 1977 1976 1977 1976 1977 1976 1977 1976 1971

Air carriers 84 130 21 50 0 0 4 9 100 130
Highway carriers (for-hire) 10, 255 13, 000 423 500 12 13 568 488 317 269'
Highwarclrriers (private) 572 1, 20 125 150 4 17 49 60  
Rail carriers 959 1, 500 42 50 2 1 198 233 373 314
Water cai riers 15 50 8 20 0 0 1 0 0 0
Freight forwarders 12 20 8 10 0 0 0 0 0 0

Total 11,897 15,950 636 780 18 31 820 750 790 713



II. NONMAJOR REGULATIONS

Cryogenic liquids. (Docket No. HM-115.)

Intermodal portable tank. (Project No.
193-72.)

Use of metric system. (Project No. 258-77.)

Recodification of operating procedures for
motor vehicles. (Project No. 261-78.)

Recodification of radioactive requirements.
(Project No. 262-78.)

Use of United Nations materials shipping
terminology/numbers. (Project No. 266-
78.)

Operating safety concerns for aircraft.
(Project No. 265-78.)

Availability of shipping papers to emer-
gency response personnel. (Project No.
259-78.)

Revision of certain requirements appli-
cable to radioactive materials. (Project
No. 267-78.)

Definition of a flammable solid. (Docket
No. HM-118.)

Blasting agents. (Docket No. HM-143.)____

Forbidden materials. (Docket No. HM-159.).

Transportation of asbestos. (Docket No.
HM-160.)
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ATTACHMENT B

SEMIANNUAL REGULATIONS REPORT (MTB-OHMO)

Title Summary Contact Date

I. MAJOR REGULATIONS

Development of new standards for trans- A. Summary: New standards and proce- A. Roberts, NPRM, June
portation of hazardous waste materials. dures for the transportation of hazardous 426-0656. 1978.
(Project No. 260-78.) materials.

B. Why major: Major rulemaking due to its
significant impact on the operating ad-
ministrations and another Federal agency.

C. Chronology: NPRM jointly developed with
EPA; public hearing held on Oct. 26, 1977;
targeted date of issuance June 1, 1978;
targeted date of final rule to be issued
Oct. 1, 1978.

D. Citation: 49 CFR pts. 171, 172, 173, 174,
175, 176, and 177.

Preemption/safe routing of radioactive A. Summary: Consideration of an admin- D. Crockett, AN PRM,
materials. (Project No. 269-78.) istrative ruling as applied to transporta- 755-4972. July 1978.

fion routing of hazardous materials.
B. Why major: Major rulemaking due to

substantial public interest and con-
troversy; and has a significant impact on
another operating agency.

C. Chronology: Published a public notice
and invitation to comment on Aug. 15,
1977; public hearing was held on Nov. 10,
1977; targeted date of issuance of
NPRM, July 1, 1978; targeted date of
final rule, Nov. 1, 1978.

D. Citation: 49 CFR pt. 107.

Standards and procedures for the transport- P. Seay, 755- NPRM, E No-
ation of cryogenic liquids. 4906. vember 1978.

Standards for new specifications for port- A. Roberts. NPRM, Au-
able tanks and procedures for use of 426-0656. gust 1978.
these portable tanks for certain hazardous
materials.

To allow the use of metric system of meas-  do  N PRM, June
urements in place of the present U.S. 1978.
liquid measure and the avoirdupois
weight measurement.

Simplification and recodification of the D. Goodman, NPRM, March
existing operating procedures for trans- 426-1700. 1979.
portation of hazardous materials by motor
vehicles as prescribed in pt. 177.

Consolidation, simplification and recodifi- A. Grella, NPRM, Sep.
cation of the existing requirements 426-2311. tember 1978,
applicable to the transportation of radio-
active materials.

Incorporation of shipping descriptions and A. Roberts, NPRM,
serial numbers from United Nations 426-0656. December
regulations covering the transport of 1978.
dangerous goods.

Standards for the safe operation of aircraft G. Tenley, NPRM,
having certain hazardous materials L755-4972. November
aboard. 1978.

To require shipping papers covering hoz- J. Horning, Do.
ardous materials to be made available by 755-4902
train crew to emergency personnel.

To require labeling of excepted radioactive A. Grella, 1PRM,
materials packages and notation on ship- 426-2311. December
ping papers regarding losses of radio- 1978.
active shipments.

New standards for classifying a material as C. Schultz, NPRM, March
a flammable solid. 755-4906. 1979.

New standards for the transportation of  do  FR, September
blasting agents. 1978.

Proposed standards to add the names of  do  NPRM, Feb-
materials to the hazardous materials ruary 1979,
table that are known to be too hazardous
to be permitted in commercial transpor-
tation.

Standards ot control asbestos emissions A. Roberts, FR, August
during transportation. 426-0656, 1978,
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ATTACHMENT B-Continued

SEMIANNUAL REGULATIONS REPORT (MTB-OHM0)-Continued

Title Summary Contact Date

Radiation exposure of transportation
workers. (Project No. 263-78.)

Retrofit program for DOT 112 and 114 tank
cars. (Docket No. HM-144.)

Safety improvement program for DOT 105
tank cars. (Project No. 264-78.)

Repairs and maintenance of vehicles.
(Docket No. HM-110.)

Location of manhole assemblies and cer-
tification plates on cargo tanks. (Docket
No. HM-136.)

Requirements for radioactive materials.
(Docket No. HM-152.)

Color coding of compressed gas packages.
(Docket No. HM-141.)

Conversion of individual exemptions and
minor regulatory adjustments to regula-
tions of general applicability. (Docket
No. HM-139.)

Commercial detonators and detonating
primers. (Project No. 268-78). 

Consideration of methods which will reduce A. Grella, NPRM, March
radiation exposure levels to transporta- 426-2311. 1979.
tion workers.

Consideration of possible changes in the W. Black, NRPM, May
current schedule to retrofit DOT 112 and 426-2748. 1978.
114 tank cars with safety devices.

Consideration of possible changes to current  do  NPRM, July
safety performance standards of DOT 105 1978,
tank cars.

Establish conditions under which repair and D. Goodman, FR, July 1978.
maintenance may be performed on motor 426-1700.
vehicles containing hazardous materials.

Specifies the location of a manhole assembly J. Horning, FR, August
on a cargo tank and authorizes the at- 755-4902. 1978.
tachment of certification plates to an in-
tegral supporting structure of certain car-
go tanks.

Revision of certain sections of pt. 175 which A. Grella, FR, January
will reduce the exposure to radioactive 426-2311, 1979.
materials for passengers aboard aircraft.

Reconsideration of color standard to be A. Roberts, Withdrawal,
applied to compressed gas cylinders as a 426-0656. September
safety measure. 1978.

Incorporation of provisions for selected D. Raines, NPRM, every
exemption applications or existing ex- 755-4962. 2 mo.
emptions and incorporation of miscel-
laneous minor changes based on peti-
tion requests.

Standards for establishing appropriate ship- C. Schultz, NPRM, June
ping descriptions and hazard classifica- 755-4906. 1978.
tions for many detonators which are cur-
rently used in commercial service.

ATTACHMENT C

HAZARDOUS MATERIALS INSPECTORS, 1977

USCG FAA FHWA FRA RSPD Total

Full-time inspectors  0 20.0 9.0 16.0 5.0 50.0
Part-time inspectors:

Number of inspectors  (717) (129) (128) (42) (3) (1,019)
Percent of time  (15) (35) (20) (15) (6) 
Person-years  107.6 45.2 25.6 6.3 . 2 184.9

Total person-years  107.6 65.2 34.6 22.3 5.2 234,9

HAZARDOUS MATERIALS INSPECTIONS AND INVESTIGATIONS, 1977

Operations/facilities:
Carriers  11,892 1,662 2,208
Shippers  1,267 613
Container manufacturers  194 41
Freight forwarders  93
Waterfront  1, 736  

20
35
26
2
3

15,782
1,915
261
95

1,739
Vehicles/vessels:

Railroad tank cars  9,700   9,700
Railroad freighttars  5,040   5,040
Vessels  40,842   40,842
Motor vehicles  3,443   3,443

Accidents/incidents  130 269 314   713

Total  42,578 12,022 6,835 18,009 86 79,530
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ATTACHMENT D

HAZARDOUS MATERIALS REGULATIONS VIOLATIONS AND ENFORCEMENT ACTIONS

Operating administration and action 1976 1977 Change
Percent
change

USCG (bulk and nonbulk):
Violations for which—

Civil penalty actions initiated 988 1, 836 +848 +86
Civil penalty actions completed 240 430 +190 +79

Total collected  $85, 660 $130, 620 +$44, 960 +52
Average penalty collected $357 $304 —$53 —15

FAA:
Civil penalty actions initiated 116 105 —11 —9
Civil penalty actions completed 94 103 —9 —10

Total collected $81, 675 $72, 600 —$9, 075 —11
Average penalty collected $869 8705 —$164 —19

FHWA: 1
Criminal cases initiated 
Criminal cases completed 

Fines adjudged 
Average fine 

ERA:
Criminal cases initiated 1 18 +17  
Criminal cases completed 0 5 +5  

Fines adjudged 0 $4, 350 +14,350  
Average fines 0 $870 +$870  

Prosecution declined by Department of Justice 1 9 +8  
Civil penalty actions 2 10 14 +4 +40

Total collected $15, 500 $23, 225 +$7, 725 +50
Average penalty collected $1, 550 $1, 660 +$110 +7

RSPD: 3
Criminal penalties initiated 0 0 0 0,
Civil penalty actions initiated 0 14 +14  
Civil penalty actions completed 0 7 +7  
Compliance orders initiated 0 1 +1  
Compliance orders completed 0 0 0  

Total collected 0 $3, 850 +$3, 850  
Average penalty collected 0 $550 $550  
Warnings 133 42 —91  

1 Data will be forthcoming.
2 Actions undertaken by ERA, under the Federal Railroad Safety Act of 1976, for alleged violations of emergency order

No. 5 prohibiting humping and cutting off while in motion DOT 112A and 114A placarded tank cars.
RSPD/MTB initiated its enforcement program in October 1977. No enforcement work had been accomplished by MTB

prior to that date.

ATTACHMENT E

DEPARTMENT OF TRANSPORTATION—RESEARCH AND SPECIAL PROGRAMS DIRECTORATE,
MATERIALS TRANSPORTATION BUREAU

(Inconsistency Ruling (IR-1)—April 4, 1978)

Applicant: Associated Universities, Incorporated, Upton, Long Island, New
York 11973.
Respondent: City of New York (Bureau for Radiation Control, Department of
Health).
Laws Affected:

Local.—New York City Health Code, § 175.111, as amended through Jan-
uary 15, 1976, prohibiting transportation of radioactive materials in or
through the City.
Federal.—HMTA, §§ 104, 105. 49 CFR Parts 170-173, 177.

Mode Affected: Highway.
Ruling: Section 175.111 of the New York City Health Code, as amended

through January 15, 1976, is not inconsistent with requirements of the MITA
or with requirements in regulations issued to date thereunder.
Announcement of intent to commence rulemaking to consider the need for

routing requirements under the HMTA for highway carriage of radioactive
materials.
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I. BACKGROUND

A. Chronology of the Inconsistency Ruling Application of Associated Universi-
ties, Incorporated

Associated Universities, Incorporated (AUI) is a corporation chartered by the
New York State Board of Regents. AUI's Board of Trustees includes members
from nine northeastern universities. Since 1947, AUI has operated Brookhaven
National Laboratory at Upton, Long Island, under a prime contract with what is
now the United States Department of Energy (DOE). Two research reactors in
use at Brookhaven consume fuel consisting of enriched uranium and produce a
variety of other radioactive materials. Spent fuel from the reactors is stored at
Brookhaven until shipped to a recovery facility for reclamation of valuable ma-
terials and eventual disposal of the rest. Brookhaven's practice has been to ship
spent fuel six times over a six-week period each year. In the past, both the fuel
used by the Brookhaven reactors and the by-products have moved extensively
in interstate commerce, subject to the Department's Hazardous Materials Regu-
lations (49 CFR Parts 170-179) .
For highway carriers of radioactive materials, access to the mainland from

Long Island was, and still is, controlled by regulations of the New York and
New Jersey Port Authority (Port Authority), the Triborough Bridge and Tun-
nel Authority (Triborough Authority), as well as by the City itself. The facilities
in the Port area that connect New York with New Jersey are generally regulated
by the Port Authority. The Triborough Authority controls the area's intrastate
toll crossings, while the four lower Manhattan 'bridges across the East River
from Brooklyn and Queens are operated by the City's Department of Transpor-
tation. Between the requirements of the Port and Triborough Authority, a haz-
ardous materials highway carrier must cross one of the City bridges to reach
the mainland from Long Island. Prior to enactment of Section 175.111, the City
allowed radioactive materials carriers to cross only the lower level of the 59th
.Street Bridge with a police escort that was generally required while the carrier
moved through the City on one of a number of possible truck routes. 'Leaving
Manhattan for the mainland, under Tort Authority regulations, was possible only
by crossing the George Washington Bridge into New Jersey. Although the route
used by AUI's carriers before Section 175.111 became effective varied somewhat,
the 59th Street Bridge and the George Washington Bridge were necessary points
in the route, necessitating passage through Manhattan (see map, Appendix A).

Section 175.111 became effective on January 15, 1976, after notice and hearing
(Appendix B). It has the practical effect of forbidding the transportation of
most commercial shipments of radioactive materials in or through the city.
On the same day, the Federal Government asked the Federal District Court for
the Southern District of New York for declaratory and injunctive relief, arguing
that Section 175.111 is preempted under the Supremacy Clause and the Com-
merce Clause of the United States Constitution, and by the Atomic Energy Act
of 1954 and the regulations issued under that Act.i A preliminary injunction Was
denied, and the case has not yet been argued on the merits. Shortly after the
Section 175.111 effective date, several of AUI's shipments of radioactive ma-
terials, otherwise subject to Section 175.111, were carried by passenger ferry
from Long Island to Connecticut, in order to avoid the City.
On March 1, 1977, AUI, affected by Section 175.111 as well as by the Hazardous

Materials Transportation Act (HMTA, Title I of Pub. L. 93-633), filed an
application for an inconsistency ruling, asking the Department of Transporta-
tion for its opinion as to whether Section 175.111 is inconsistent with, and thus
preempted by,. the HMTA or regulations issued thereunder, based on the City's
Interdiction of truck traffic in radioactive materials from AUI's facilities on
Long Island, New York, through the City to destinations in other States.
The docket for this proceeding includes extensive public comment as well as

the transcript of a public hearing held on November 10 and 11, 1977, all of
which is available for public inspection in the Dockets Section, Room 6500,
2100 Second Street, S.W. Washington, D.C. 20590.

B. Department of Transportation Hazardous Materials Regulations
This inquiry concerns requirements of the HMTA and regulations issued under

the HMTA. The substantive transportation regulations issued under the HMTA

1 United states v. City of New York, No. 76 Civ. 273 (S.D.N.Y., filed January 15, 1976).
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are codified at 49 CFR Parts 170-179 and are reference
d as the Hazardous

Materials Regulations.
A discussion of the DOT Hazardous Materials Regu

lations is aided by a

familiarity with the basic history of those regulations. Federal
 regulations con-

cerning hazardous materials shipments by highway have 
existed since the

first decade of this century under the administration of the Inter
state Commerce

Commission. In 1967 those safety functions were transferred to 
the Department

•of Transportation.
On January 3, 1975, the HMTA was enacted, and on January 3, 1

977, the DOT

Hazardous Materials Regulations were simultaneously cancelled under 18
 U.S.C.

834 (for highway carriage) and reissued under the HMTA (HM-
134, 41 FR

.38175, September 9, 1976), for present purposes, essentially unchan
ged. On the

same date, the preemption regulations, under which this proceeding ha
s been

'conducted, became effective (HM-138, 41 FR 38167, September 9, 1976).

Several observations may also be useful. First, under 18 U.S.C. 834, the

Hazardous Materials Regulations applied to interstate carriers and their 
ship-

pers, but not to purely intrastate carriers and their shippers. This distincti
on

remains valid at present, although the HMTA authorizes application of the

regulations to transportation that affects interstate commerce.' Second, the

history of the Hazardous Materials Regulations for highway carriage has been

one of an accommodation of Federal and State interests that is pragmatic and

that recognizes, as have the courts, that local interest in highway safety is well

established and proper, and that a local exercise of police powers in support

of that interest is not to be lightly displaced.' Third, the scope of Federal pre-

emption in air, rail and water transportation is historically greater than in

highway transportation. This document examines only highway transportation.

The effects of Section 175.111 on the other modes of transportation are not

•considered.
Generally, the existing DOT Hazardous Materials Regulations address high-

way transportation by prescribing the packaging necessary for shipment of par-

ticular hazardous materials (such as radioactive materials), package marking

for the identity of the material contained therein, package labeling for the
material's hazards, preparation and use of shipping papers to show the identity,
amount and hazard of each material shipped, and placarding of transport
vehicles for the hazards of the cargo. The regulations employ a syntax that is
prohibitory in nature, such as ". . . no person may transport a hazardous ma-
terial . . . unless that material is handled and transported in accordance with
this subchapter."'
Most of the Hazardous Materials Regulations concerning highway carriage

were transferred over to the HMTA from Title 18, U.S.C. However, the Federal
Motor Carrier Safety Regulations have continued to rely in part on Title 18.5
Their application is not limited to hazardous materials carriers, but Part 397
of the Federal Motor Carrier Safety Regulations, which does concern the trans-
portation of hazardous materials, was not reissued along with the Hazardous
Materials Regulations because it was anticipated that 49 CFR Part 177, which
also deals with highway carriage of hazardous materials, would be revised to
incorporate the pertinent requirements of Part 397. Thus, before the HMTA
was implemented, the routing instructions in 49 CFR 397.9 and the DOT
Hazardous Materials Regulations for highway carriage were parts of essen-
tially one regulatory scheme developed under 18 U.S.C. 834. The present scheme,
so far as preemption goes, is bifurcated between the HMTA and Title 18. For
reasons subsequently stated, this inconsistency ruling will not attempt to in-
terpret 49 CFR 397.9.

2 HMTA, § 103(1). Authority for regulating intrastate commerce is discussed in the
preamble to the final rule in Docket HM-134 (41 PR 38175 et seq., September 9, 1976).

3 This view is articulated in cases, such as South Carolina v. Barnwell Brothers, Inc.,
'303 U.S. 177 (1938), which concern application of the Commerce Clause to State legisla-
tion in circumstances that do not involve Congressional action. For a recent similar

,example, see Raymond Motor Transportation, Inc. v. Rice, 46 LW 4109 (February 21,
1978). This view has also been employed by the Supreme Court as a principle of statutory
construction. Welch v. New Hampshire, 306 U.S. 79, 85 (1939) ; Maurer v. Hamilton, 309
U.S. 598. 614 (1940) ; Jones, at 525.
449 CFR 171.2(b).
549 CFR Parts 390-397. The Federal Motor Carrier Safety Regulations generally

cite § 204 of the Interstate Commerce Act as amended (49 U.S.C. 304) as authority.
Part 397, which concerns parking and driving rules for the transportation of hazardous
materials, also cites 18 U.S.C. 834, upon which the Department's Hazardous Materials
Regulations for highway carriage relied until reissued under the HMTA. The Federal
Motor Safety Regulations (except §§ 397.3 and 397.9) have since been incorporated by
reference in regulations under the HMTA. HM-157, 43 FR 4858, February 6, 1978.
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C. Department of Transportation Preemption Procedures
This proceeding has been conducted pursuant to 49 CFR 107.203-.211 and Sec-tion 112 of the HMTA (49 U.S.C. 1811). Section 112 of the HMTA expressly pre-

empts "any requirement, of a State or political subdivision thereof, which isinconsistent with any requirement" of the HMTA or regulations issued under
the authority of the HMTA. Procedures codified at 49 CFR 107.203-.211, which
consider prior court decisions regarding Federal preemption, provide a meansfor the Department to interpret, in specific fact situations, whether a State or
local requirement is inconsistent with requiremens of the HMTA or the regula-tions issued thereunder (which include 49 CFR Parts 102, 107 and 170-179). One
of the purposes of the preemption regulations issued under the HMTA is to pro-vide, in the field of transportation safety, a source of clarification of this Federal-
State relationship as an alternative to litigation. Another purpose is to providea basis for a waiver of preemption ("nonpreemption determination"), shouldthat be necessary (49 CFR 107.215-.225 ) .
The City has argued that the word "inconsistent," as used in Section 112 ofthe HMTA, is more restrictive than described by regulation at 49 CFR

107.209(c).° Under that description, upon which this proceeding is based, "in-
consistency" describes situations wherein it is not possible to comply with both
Federal and State requirements, and situations wherein State requirements arean obstacle to the accomplishment and execution of the Federal law. The City
asserts that "inconsistent" refers to situations described only by the first test,citing Jones v. Rath Packing Co., 930 U.S. 519 (1977). However, an analysis of
Jones indicates that the case does not stand for the proposition that "incon-
sistent" means only the dual compliance test.' Even if the City's view of theholding in that case is accurate, there is little reason to believe that Congresshad in mind only the first test in Section 112 of the HMTA. Congress intended that
Section 112 be capable of precluding both "a multiplicity of State and localregulations and the potential for varying as well as conflicting regulations in
the area of hazardous materials transportation." This purpose requires pre-emptive results much wider than a voiding only of those State laws whoseeffects are either to drive persons into noncompliance with Federal requirements,
or to penalize those persons that do comply.'

Another point supporting the DOT position on use of both tests to ascertain
the occurrence of preemption under Section 112 arises from the purposes of
Section 112 (b) . Under paragraph (b), preemption of a State requirement is
waived if the State demonstrates to the Secretary that its requirement meets
two additional tests: the State requirements must provide a level of safety at
least equal to that provided by Federal requirements under the HMTA, and must
not unduly burden commerce. The statutory history indicates that paragraph
(b) waivers were thought likely to be used in emergency situations, although
they are clearly not limited to emergencies, since a waiver continues in effect so
long as the State requirement is effectively enforced and administered. It is
difficult to see how a paragraph (b) waiver could be of significant use in an emer-
gency situation unless that waiver gives the State requirement a clean bill of
health under the HMTA. If the waiver applies only to the extent that a dual
compliance problem exists, the possibility of preemption under the second test
will continue to hinder necessary State action.
The effect of Section 112 depends heavily on the word "requirement" as well

as on the word "inconsistent." Preemption cannot occur without the existence
of a Federal "requirement" under the HMTA, which we construe to mean an

Letter from N.Y.C. Assistant Corporation Counsel to Office of Hazardous Materials
Operations, October 21, 1977.

7 The Supreme Court has previously noted that many words have been used to describe
the relationship between State and Federal law that results in statutory preemption,
"inconsistent" being one of them. Hines v. Davidowitz, 312 U.S. 52, 67 (1941). The Court
itself seems to have used the word to refer to more than just the dual compliance test.
Jones, at 526. In Jones, the Court was not construing a statutory use of the word "in-
consistent" but rather used that term to address the relationship between an express
preemption provision of the Fair Packaging anl Labeling Act and a California require-
ment concerning display of weight of contents on packages of flour. The FPLA preemption
provision only covered one section of the FPLA rather than the entire Act (unlike § 112
of the HMTA). The Court found preemption based on the purposes of the FPLA as a
whole, after concluding that the narrower terms of the express preemption provision did
not cause preemption. The Court expressed the latter conclusion by stating that the Cali-
fornia requirement was not inconsistent with the FPLA express preemption provision.
However, that provision was limited, rather than encompassing the full range of preemp-
tion that could occur under the FPLA.

8 S. Rept. 93-1192, 93rd Cong., 2nd Sess., 37-38 (1974).
'Id.
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obligation to act or to refrain from action. An HMTA requirement may com-
pletely regulate a given subject, or may represent an affirmative finding that only
limited regulation is desirable. In either event, to determine whether preemption
has occurred under Section 112 of the HMTA, it is necessary first to identify an

HMTA requirement against which an identified State or local requirement can

be evaluated for inconsistency.
The importance of an adequate identification of an HMTA requirement in

evaluating a possibly inconsistent State or local law also follows from the
language of Section 112(b). When an HMTA requirement cannot be adequately

identified, a waiver of preemption for a State requirement may not be possible,
since the first waiver criterion in Section 112(b) may not be met because the
level of safety established by Federal requirements cannot be determined.
Even if it is possible to grant a waiver for State requirements ostensibly pre-
empted under unidentified Federal requirements, the value of such a waiver
would be minimal, since it would never be clear whether the waiver would

successfully survive subsequent amendments to the requirements of the Hazard-
ous Materials Regulations." The point of an express statement of preemption
such as Section 112 is to clarify respective Federal and State responsibilities.
An adequate identification of preemptive Federal "requirements" is inherent in
that purpose.
Once a Federal requirement under the HMTA has been identified, then the

two tests for preemption stated at 49 CFR 107.209(c) are employed to determine
whether preemption occurs. The first test concerning dual compliance is logically

a subset of the second test, but it is stated separately because it is a convenient
and relatively easily applied test. In fact, the inability of a member of the
public to comply both with Federal and State requirements is ia result of con-
flict between two requirements, the Federal requirement in itself being an
explicit statement of Congressional purpose carrying specified penalties for

noncompliance.
The Federal requirements which this proceeding must consider are to be found

in regulations issued by the Secretary of Transportation to implement the HMTA

(see Part II of this document). Since the general purpose of the HMTA is
stated therein to be the improvement of the Secretary's regulatory and enforce-
ment authority to protect the Nation against inherent risks in the transportation
of hazardous materials, and the HMTA consists primarily of grants of discre-
tionary authority to the Secretary, the "achievement and execution" of the HMTA
occurs essentially through regulations issued by the Secretary. As a consequence
an examination of a regulatory requirement issued under the HMTA must rely
heavily on the regulatory objectives intended by issuance of the regulation in
question. If a State and a Federal regulation can both be complied with,
the second test will require an examination of the purposes of the Federal
regulation in the context of the body of regulations in which it appears, as well
as in the context of the HMTA itself.

It is our view that any preemption that may occur under the HMTA (at
least to the extent that the Federal interest in issue concerns an imposition of
obligations on members of the public) is described in Section 112. That section
applies to "any requirement" in the HMTA or in regulations issued under
the HMTA. To view Congress' use of the word "inconsistent" as limiting Section
112 preemption to that occurring under the dual compliance test is to restrict
that section to an extremely limited function, not a result sanctioned either by
the language of the section or by the legislative history.

II. SECTION 175.111 IS NOT INCONSISTENT WITH REQUIREMENTS CONTAINED IN THE

TEXT OF THE HMTA

Express preemption under ,Section 112 of the HMTA occurs upon the existence
of mutually inconsistent HMTA and State or local requirements.'-  Such require-
ments, or obligations to act or to refrain from action, exist both in the text of
the HMTA and in regulations issued under the HMTA.

1° Although the HMTA, in § 112(b), provides that a waiver of preemption continues in
effect so long as the local requirement for which waiver is given is effectively administered
and enforced, a new regulatory requirement issued under the HMTA after the date the
waiver occurs may cause preemption of the local requirement. The waiver cannot apply
prosnectively to regulatory requirements not in existence at the time it is granted.

11 This discussion should not be confused with questions involvinr common carrier
obligations and tariff restrictions. Such questions do not involve HMTA preemption of
State or local transportation requirements.



71

The word "requirement" as used in Section 112 will most frequently concernrequirements imposed by the Secretary, by regulation, on shippers, carriers, con-tainer manufacturers and others involved in the transportation of hazardous ma-terials; otherwise it will concern requirements imposed by the HMTA on thosepersons who violate regulations issued under the HMTA by the Secretary. Ineither case, requirements of this kind imposed on members of the public requireimplementing regulations to exist, since without implementing regulations, theHMTA does not impose obligations on members of the public. Such requirement'sas the HMTA imposes that exist without implementing regulations are require-ments on the Secretary and consequently are not pertinent to this proceeding."As a result, it is in regulations issued under the HMTA that requirements mustbe found upon which this proceeding's interpretation can be 'based.This view of HMTA preemption conforms to Section 114 of the HMTA which+directs that actions taken under prior laws (such as 18 U.S.C. 834) continue tobe valid while the DOT 'hazardous materials regulatory program is brought intoconformity with the HMTA. Imposition of preemption-backed requirements onshippers and carriers as an immediate result of enactment of the HMTA would'disrupt this phased transition from regulation under older statutes to regulationunder the HMTA, which generally leaves the imposition of requirements to Sec-retarial discretion.
In view of this, it is clear that Section 175.111 is not inconsistent with any re-quirement contained in the text of the HMTA.

III. SECTION 175.111 IS NOT INCONSISTENT WITH REGULATIONS PRESENTLY IN FORCE
UNDER THE HMTA

The DOT Hazardous Materials Regulations implement the HMTA by prescrib-ing as obligations for shippers, carriers and other persons, the necessary condi-tions for highway transportation of hazardous materials. Compliance with theHazardous Materials Regulations is necessary for transportation of hazardousmaterials by interstate highway carrier but does not relieve a shipper or highwaycarrier of its obligation to comply with State and local laws. State and local reg-ulatory agencies obviously have and exercise transportation safety responsibili-ties, especially as regards traffic control and immediate reaction to emergencysituations. Conditions not addressed under the HMTA may be properly regulatedby State and local agencies within bounds set by other Federal laws.
A. It is Possible to Comply With Both Section 175.111 and the DOT HazardousMaterials Regulations
While it is true that compliance with Section 175.111 logically results in theabsence of radioactive, materials shipments in New York City and the consequent

absence of radioactive materials transportation activities within the City towhich the Hazardous Materials Regulations can apply, the proper test is whether
compliance with Section 175.111 can trigger enforcement action under the HMTA,
or vice-versa." Clearly, Section 175.111 does not require any action that could
conceivably result in a violation of the DOT Hazardous Materials Regulations,
and the fact of compliance with HMTA requirements cannot cause a violation of
Section 175.111.

B. Section 175.111 Does Not Stand as an Obstacle to the Accomplishment and
Execution of Regulations Presently in Force Under the HMTA

Essentially, four arguments are available to support AUI's assertion that
Section 175.111 is inconsistent with regulations issued under the HMTA.
Argument (1) : The Hazardous Materials Regulations authorize shipment of

radioactive materials made in conformity with requirements therein. A com-
plete ban that applies to most radioactive materials shipped by interstate carrier
in compliance with those regulations frustrates that authorization.

This argument fails to identify adequately a requirement in the Hazardous
Materials Regulations from which inconsistency may be deduced. To say that
Section 175.111 addresses radio-active materials that are also regulated under the
HMTA is not sufficient to establish inconsistency, since inconsistency is keyed to
the existence of "requirements." Present requirements under the HMTA concern-

12 See HMTA, § 105(c) for an example. The general purpose of the HMTA as stated in
§ 102 is "to improve the regulatory and enforcement authority of the Secretary of Trans-
portation to protect the Nation adequately against the risks to life and property which are
inherent in the transportation of hazardous materials in commerce. The exercise of most
of that authority is discretionary rather than mandatory.
• 13 Cf. Florida Lime and Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43 (1963).
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ing radioactive materials carriage by highway do not circumscribe radioactive
materials so as to control routes of movement which is the basic thrust of Section
175.111." Even assuming all HMTA regulations concerning radioactive materials.
may be treated as a single requirement, those regulations do not obligate any
carrier to avoid certain locations.
Argument (2) : Section 175.111 is inconsistent with HMTA regulations con-

cerning radioactive materials transportation. Those regulations generally pre-
empt State and local regulations on that subject, in support of the regulatory
scheme developed under the Atomic Energy Act of 1954.
The compatibility between the DOT Hazardous Materials Regulations and

those under the Atomic Energy Act is intentional, reflecting a division of over-
lapping transportation authority between the Atomic Energy Act and transporta-
tion statutes such as 18 U.S.C. 834, which is addressed in a Memorandum of
Understanding (MOU )15 between DOT and the old Atomic Energy Commission.
One example of reliance on the Atomic Energy Act which occurs frequently in.
DOT regulations is reference to the Nuclear Regulatory Commission regarding
qualification of Type B packagings. However, the basic difficulty with this argu-
ment is that the Atomic Energy Act cannot cause preemption under the HMTA._

Certainly, the regulatory scheme developed under the Atomic Energy Act
was known and accommodated by the MOU and the regulations themselves, but
neither the HMTA," the Hazardous Materials Regulations, nor the MOU reflect
any special status for radioactive materials. The DOT regulations in fact treat
radioactive materials in essentially the same fashion as other hazardous ma-
terials, except for the distinct techniques necessary to deal with radiation hazards.
instead of chemical or biological hazards. The MOU recognizes that the division
of responsibilities for regulating the transportation of radioactive materials, as
agreed by the signatory agencies, is "subject to their respective statutory authori-
ties . . ." The agreement was entered at a time when DOT regulations were based
on 18 U.S.C. 834, but reissuance of DOT regulations under the HMTA has not
affected the agreement or the regulations themselves insofar as radioactive ma-
terials are concerned: the DOT regulations treat radioactive materials as one of
a number of classes of materials with recognized transportation hazards. The fact
that radioactive materials, rather than explosives, flammables, or some other
class of hazardous materials, are the subject of certain DOT regulations does
not carry with it special or distinctive preemptive effects.
Argument (3) : Section 175.111, by forbidding transportation of radioactive

materials, is inconsistent with DOT regulations which also forbid transportation
of certain materials or categories of materials, but which do not forbid the move-
ment of radioactive materials.
An examination of the Hazardous Materials Table (49 CFR 101) reveals that

some materials are intrinsically so dangerous that their transportation is com-
pletely forbidden. This argument concludes that, because radioactive materials

have been thoroughly considered at 49 CPR 389 et seq. and are not forbidden from
transportation, the City may not forbid their transportation. In essence, the
City's choice of a forbidden material is said to be inconsistent with the forbidden

materials identified under the HMTA.
Materials forbidden from transportation under the HMTA include, for ex-

ample, unstable explosives and loaded firearms. In most cases, transportation is

forbidden because the material in question behaves in an unpredictable manner.

Unstable explosives may detonate and loaded firearms may discharge regardless

of any practical packaging or handling precautions taken by shipper or carrier.

Radioactive materials, by comparison, are notably predictable in the radiation

hazards they pose and can without question be shipped safety in the normal

course of transportation. It would be extremely hard to support the assertion that

radioactive materials, even materials with very high radiation levels, cannot be

moved safely under any circumstances, given the excellent twenty-five year record

16 The Secretary of Transportation is specifically authorized to issue regulations
governing routing in consultation and cooperation with the Interstate Commerce
Commission.

33 Memorandum of Understanding (MOU) Between the U.S. D.O.T. and the U.S. A.E.C.
for Regulation of Safety in the Transportation of Radioactive Materials Under the Juris-
diction of the D.O.T. and the A.E.C., March 22, 1973. This MOU is still effective despite
the sepaartion of the AEC into the Nuclear Regulatory Commission and the Energy
Research and Development Administration, and the latter's incorporation into DOE.

16 Section 108 of the HMTA does directly concern the shipment of radioactive materials
by passenger-carrying aircraft, but the section has not particular relevance to the pro-
position that regulations under the HMTA do not reflect an intention to Preempt State
and local reanirements to the extent they might be preempted by action under the Atomic
Energy Act of 1954.
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of their commercial transportation. The City's assertion, however, is that Section175.111 is necessary because of the population density 17 of the City, not becausethe characteristics of radioactive materials render them absolutely unsuited totransportation. Consequently, Section 175.111 does not frustrate the purposes ofidentification under the HMTA of materials forbidden from transportation.Argument (4) : Section 175.111 is Inconsistent With 49 CFR 397.9.The City has urged that Section 175.111 supports and advances the purposes of49 CFR 397.9. This provision of the Federal Motor Carrier Safety Regulationsis a requirement binding certain highway carriers of hazardous materials to avoiddensely populated areas unless there is not any other practicable route, "practi-cable" being defined therein to exclude consideration of the carrier's operatingconvenience. The City urges that water carriage of AUI shipments is a "prac-ticable" alternative.
The City's position essentially is that its dense population justifies the expenseand inconvenience of moving radioactive materials by non-highway modes alongroutes outside the City, because the consequences of a major accident are too'extreme to be tolerable, however remote the probability. The City has expressedconcern with the effects of the Port Authority and the Triborough Authority'srestrictions on use of the bridges which access the mainland from Long Island,which before enactment of Section 175.111 had the effect of funnelling traffic inradioactive materials through Manhattan.
An opinion of the Department of Transportation General Counsel,' issued in1976, is attached as Appendix C. That opinion interprets 49 CFR 397.9 as notrequiring a highway carrier to consider transshipment by a non-highway mode.The Federal Motor Carrier Safety Regulations have not been issued under theHMTA,19 and consequently any preemptive effects that 49 CFR 397.9 may have donot arise under the HMTA. Should that provision have the effect of preemptingSection 175.111, the HMTA does not provide any basis for a waiver of preemption.For these reasons, this discussion will attempt no further elaboration of 49CFR 397.9 beyond that contained in Appendix C.However, the City's reliance on 49 CFR 397.9 reflects the fact that the City's"ban" considered in terms of its purposes does not differ analytically from arouting restriction. To assert the contrary is to assert that there is not any localjurisdiction whose characteristics would justify its total avoidance by hazardousmaterials highway carriers. Such an assumption is implicit in 49 CFR 397.9,which authorizes carriage through populous areas if there is not any other prac-ticable alternative highway route. However, no such assumption appears in anyof the regulations issued under the HMTA, since those particular regulations donot now include any routing requirements even though the HMTA authorizes theimposition of such requirements.

IV. CONCLUSION

There is not any identifiable requirement in the text of the HMTA or in regula-tions issued thereunder that provides a basis for a finding of inconsistency withSection 175.111.
Section 175.111 is most analogous to a routing requirement in terms of itspurposes and effects. The lack of a routing requirement under the HMTA, whichexpressly authorizes such a requirement, means that existing regulations issuedunder the HMTA do not occasion inconsistency with Section 175.111. Although49 CFR 397.9 is a routing requirement, it is not based on the HMTA and a findingregarding inconsistency under the HMTA cannot apply to that provision of theMotor Carrier Safety Regulations.
Even considering the HMTA Hazardous Materials Regulations generally, thoseregulations do not relieve carriers of their obligation to comply with local require-ments such as Section 175.111. The fact that Section 175.111 and the HazardousMaterials Regulations both apply to radioactive materials carries no special pre-emptive significance, since radioactive materials are addressed in the HazardousMaterials Regulations as merely one of a number of classes of hazardous mate-rials. Because Section 175.111 is not considered with whether it is possible underany conditions to carry radioactive materials safely by highway, it does not
17 Letter from N.Y.C. Assistant Corporation Counsel, n. 6, supra; Testimony of Dr.

Leonard Solon, Director, Bureau for Radiation Control, Public Hearing on the Trans-
portation of Radioactive Materials, November 10-11, 1977, Transcript at 20 et seq.

la Letter from N.Y.C. Assistant Corporation Counsel, n. 6, supra.19 See n. 5, supra.
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conflict with identification under the Hazardous Materials Regulations of those
materials for which transportation is entirely forbidden in U.S. commerce.
In considering the above, the MTB has decided to issue, within the next sixty

days, an advance notice of proposed rulemaking, to aid in a decision as to whether
some form of Federal routing requirement is needed.
In spite of the conclusion reached that Section 175.111 is not presently pre-

empted by the HMTA, there are several aspects of that local requirement which
concern the Materials Transportation Bureau.
(1) A basic concern is the inclusion of almost all radioactive materials shipped

commercially within a single category in Section 175.111. All are subjected
thereby to a near total prohibition in transportation. Justification for the pro-
hibition relies on the remote possibility of a substantial release of high specific
activity radioactive materials. Radioactive materials, like corrosives and other
classes of hazardous materials, range over a wide spectrum of hazard levels, and
the Federal regulatory scheme makes distinctions between levels of activity.
The Federal scheme also distinguishes between the physical and chemical forms
in which a given material may be shipped, which bears on the likelihood of the
material being easily dispersed. These distinctions find no place in Section
175.111.
(2) Any attempt at evading the Section 175.111 prohibition will probably

involve transportation in unplacarded motor vehicles, in violation of DOT
requirements (evidence of noncompliance with Section 175.111 has not been
raised in this proceeding).
(3) Section 175.111 is causing the diversion of radioactive materials ship-

ments to avoid the City. Brookhaven has shipped by truck using a route includ-
ing a journey by passenger ferry to Connecticut. Some of the truck shipments
intended for air carriage from Kennedy International Airport are being diverted
to other airports. One effect of this diversion of traffic from customary com-
mercial routes may be the creation of situations uncommon to the places in which
they occur, with the result that persons involved in the transportation network,
and emergency response personnel, may be faced with unfamiliar circumstances,
or with numbers of shipments that exceed their established handling abilities. A
shift of traffic has obvious implications for both Federal and State enforcement
programs.
(4) It may not be prudent for safety decisions of the far reaching effects of

Section 175.111 to be made solely by local governments. It is unfair, and possibly
not conducive to overall safety, to ask other locations to accept and handle
additional commerce in materials which a jurisdiction such as New York City
decides it will not accept. As is true in other areas of State and local activity,
neighboring jurisdictions may find it necessary to reciprocate. A proliferation of
local bans like Section 175.111 dealing with hazardous materials carriage will
result in a disrupted national transportation network that is at best confusing,
at worst chaotic, and neither condition advances transportation safety.
On the other hand, in the absence of Section 175.111 the number of shipments

of high level radioactive materials through the City is likely to increase sub-
stantially. Brookhaven is a relatively small shipper of radioactive materials,
since its activities are research oriented. Long Island Lighting Company
(LILCO) expects, possibly within twelve years, to be operating three reactors
at two site on Long Island for the commercial production of electric power.
While Brookhaven usually makes six shipments of reactor wastes each year,
the kind of activities LILCO is undertaking will result in a very substantial
increase in such shipments. It is also clear that despite a reduction in the
National effort to develop a plutonium-based fission technology, the United States
will increasingly depend on nuclear fission for a substantial part of its energy
needs.' The problem of establishing a suitable permanent radioactive waste
disposal site may be solved as early as 1988,21 which may also result in an in-
crease in the shipment of wastes since the existence of a permanent disposal
site will facilitate the construction of new reactors.
The legal validity of Section 175.111 is still subject to serious doubt. This

opinion dealt only with highway carriage, as raised by AUI. Air, rail and water
carriage are more thoroughly imbued with a Federal interest and this opinion
does not apply to transportation by those modes. New York City and any other

20 As much as 20 percent of the electricity supply of the United States may be fission-
generated by 1985. Executive Office of the President, The National Energy Plan 71
(April 29, 1977).

21 DOE, Report of Task Force for Review of Nuclear Waste Management 12 (February,
1978).
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jurisdictions which have, or are contemplating similar ordinances, should also
bear in mind the fact that Section 175.111 may be preempted by the CommerpeClause of the United States Constitution, or by the Atomic Energy Act of 1954
and regulations issued thereunder. In addition, we think it well established that
the text of 49 CFR 397.9, contrary to the City's assumption, does not require a
highway carrier to ship by water, for example, if transportation through the
City is the only practicable highway route. Finally, whatever the ultimate legal
fate of Section 175.111, such provisions may face a necessary future harmoniza-
tion with rulemaking that results from the inquiry MTB intends to undertake.

L. D. SANTMAN,
Acting Director, Materials Transportation Bureau.

APPENDIXES

A. Map showing route used by AUI's carrier prior to enactment of Section
175.111.
B. Text of Section 175.111.
C. DOT General Counsel's opinion interpreting 49 CFR 397.9.
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APPENDIX B

HEALTH SERVICES ADMINISTRATION
DEPARTMENT OF HEALTH

Resolutions Adopted 01; -_,,......./reesie,"..2.",m73, A a.
AT A MEETING OF THE BOARD OF HEALTH OF THE DEPARTMENT OF

Health held January 15, 1976, the following resolution was adopted:
Resolved, that section 175.111 of the New York City Health Code, as repeated and

reenacted by resolution adopted on the fifteenth day of November, nineteen hundred seventy-
three and filed with the City Clerk on the twentieth day of November, nineteen hundred
seventy-three, be and the same hereby is amended by adding a new subsection (1) thereto, to
follow subsection (k) thereof, to be printed together with explanatory notes, to read u
follows:

(1) Notwithstanding the foregoing pfovisions of this section. a Certificate of Emer-
gency Transport issued by the Commissioner or his designated representative shall be
reqtasred for each shipment, to be transported through the City or brought into the City,
of any of the following materials:

(1) Plutonium isotopes in any quantity and form exceeding two grams or 20 curies,
whichever is less:

(2) Uranitun ennriched in the isotope U-235 exceeding 25 atomic per cent of
the total uranium con:ent in quantities where the U-235 content exceeds one kilogram;

(3) Any of the actinides (i.e., elements with atomic number 89 or greater) the
activity of which exceeds 20 curies;

(4) Spent reactor fuel elements or mixed .fission products associated with such
spent fuel elements the activity of which exceeds 20 curies; or

(5) Any quantity of radioactive material specified as a "Large Quantity" by
the Nuclear Regulatory Comerdssion in 10 CFR Part 71, entitled "Pacicaging of
Radioactive Material for Transport."

NOTES: Subsection (1) was added by resolution adopted on January 15, 1976.to require
the approval of the Commissioner or his designated representative through the issu-
ance of a Certificate of Emergency Transport for the transport or the bringing into this
City of specified large quantities of plutonium, enriched uranium and other actinides and
spent reactor fuel elements which would present a great hazard to public health in this
densely and highly populated City, It is intended that such Certificate will be issued for
the most compelling reasons involving urgent public policy or national security interests
transcending public health and safety concerto and that economic  consideration alone
sTriff—not be acceptable as justification for the issuance of such Certificate. Such Certifi-
cates are also intended to be issued :or hectocurie and kilocurie cobalt-60 arid cesium-137
teletherapy sources =ployed in therapeutic radiology and biomedical research or edu-
cational purposes and for medical devices desiened for individual human application (e-g.,
cardiac pacemakers) containing. plutonium-238, promethium-147 or other radioactive
material. This subsection is not sittended to apply to small quantities of specified radio-
active materials intended for therapeutic radiology and biomedical research or educational
raneses•

iResolved, further, that subsection (c) of section 175.111 of the New York City Health
Code, as repealed and reenacted by resolution adopted on the fifteenth day of November.
nineteen hundred seventy-three and filed with the City Clerk on the twentieth day of
November, nineteen hundred seventy-three, be and the sante hereby is amended, to be
printed together with explanatory notes, to read as follows:

(c) This section shall not apply to radiation sources shipped by or for the United
SUM Government for military or national security purposes or which are related to
national defense. Nothing herein shall be construed as requiring the disclosure of arty
defense information or restricted data as defined in the Atomic Energy Act of 1954 and
the Energy Reorganization Act of 1974, as amended.
NOTES: Subsection (c) was amended by .resolution adopted on January 15, 1976 to
conform its provisions with subsection (1) adopted by the same resolution.

Resolved, further, that this resolution shall take effect immediately,
A true copy,

PATRICIA 5. CARUSO, Acting Secretary.
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APPENDIX C

OFFICE OF THE SECRETARY OF TRANSPORTATION,
Washington, D.C., May 12, 1976.PETER L. STRAUSS, Esq.,

General Counsel, Nuclear Regulatory Commission, Washington, D.C.
DEAR Mn. STRAUSS : This is in response to your letter of March 16, 1976,requesting the Department of Transportation's (DOT) interpretation of 49CFR §§ 397.3 and 397.9, two Federal Highway Administration (FHWA) regu-lations dealing with the safe transportation of hazardous materials in commerce.The regulations at issue are contained in 49 CFR Part 397—Transportation ofHazardous Materials; Driving and Parking Rules, and read as follows:

"§ 397.3 State and local laws, ordinances, and regulations.
"Every motor vehicle containing hazardous materials must be driven andparked in compliance with the laws, ordinances, and regulations of the jurisdic-tion in which it is being operated, unless they are at variance with specificregulations of the Department of Transportation which are applicable to theoperation of that vehicle and which impose a more stringent obligation orrestraint.

"§ 397.9 Routes.
"(a) unless there is no practicable alternative, a motor vehicle which containshazardous materials must be operated over routes which do not go through ornear heavily populated areas, places where crowds are assembled, tunnels, nar-row streets, or alleys. Operating convenience is not a basis for determiningwhether it is practicable to operate a motor vehicle in accordance with tihsparagraph.
"(b) Before a motor carrier requires or permits a motor vehicle containingClass A or Class B explosives to be operated, he must prepare a written planof a route that complies with the rules in paragraph (a) of this section for thatvehicle and must furnish a copy of the written plan to the driver. However, thedriver may prepare the written plan as agent for the motor carrier when thedriver begins his trip at a location other than the carrier's terminal."The issues raised by your letter concern the validity of three assertions.1. The assertion that 49 CFR § 397.3 is intended to require compliance withlocal restrictions that are tantamount to a ban on the transportation of radio-active materials through or in the local jurisdiction.
In adopting § 397.3 on March 31, 1971, the Director of FHWA's Bureau ofMotor Carrier Safety (BMCS) made the following statement:". . . § 397.3 merely applies to vehicles transporting hazardous materials, arule which has been in force for interstate carriers generally for many years (see49 CFR § 392.3). No undue burdens appear to have resulted from requiring thosesame carriers to obey local and State laws. The only novelty in restating the rulein Part 397 is that it will now apply to intrastate movements of hazardous mate-rials by interstate carriers. The claim that this action will impose new and un-bearable obligations appears to be an overstatement. 36 FR 4874, March 13, 1971.'The full meaning of the statement that ". . . § 397.3 merely applies to vehiclestransporting hazardous materials, a rule which has been in force . . . for manyyears (see 49 CFR § 392.2)" becomes clear when the relationship between Parts392 and 397 is understood. These Parts both contain driving and parking rulesapplicable to motor carriers (common, contract, and private) who engage ininterstate or foreign commerce. The rules in Part 392 are of a general nature andare to be complied with by motor carriers without regard to the property beingtransported. The rules in Part 397 are additional driving and parking rules con-sidered necessary to ensure the safe transportation of hazarodus materials bymotor carriers. When hazardous materials are being transported a motor carriermust comply with the driving and parking rules of both Part 392 and Part 397.Section 392.3, referred to in the above statement, has been redesignated § 392.2and is, except for minor language differences, identical to 49 CFR § 397.3. Thesubstance of present § 392.2 has been in existence (under various other sectiondesignations) since 1952. Whatever the section designation, it has always beenembodied under a part entitled "Driving of Motor Vehicles" having the sameapplicability as present Part 92.
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Although § 397.3 was not adopted until 1971, there did exist for many years

prior to 1971 other regulations (Part 397 and its predecessor Part 197) relating

to the driving and parking of motor vehicles which transport hazardous mate-

rials. The addition of § 397.3 was made, along with other changes to Part 397, in

an effort further to reduce the level of risks involved in the movement of hazard-

ous materials. By adopting § 397.3, the BMCS gave specific recognition, as the

ICC had under § 392.2 with regard to general driving rules, to the limits of Fed-

eral Government authority and capability to establish rules governing all phases

of the driving and parking operations of motor vehicles containing hazardous

materials. As stated by the Director, BMCS, on March 13, 1971, "The only novelty

in restating the rule [§ 392.2] in Part 397 is that it will now apply to intrastate

movements of hazardous materials by interstate carriers."
Because Parts 392 and 397 both contain parking and driving rules and since

§ 397.3 is simply a restatement of § 392.2, differing only in that it has a limited

application to motor carriers transporting hazardous materials, the scope of com-

pliance with State and local laws, ordinances, and regulations that can be re-

quired under the language of § 397.3 cannot be broader than that required under

§ 392.2 An historical view of § 392.2 is therefore necessary.
The present form of § 392.2 was first seen (with minor language differences) as

part of a major revision to the Interstate Commerce Commission's Motor Carrier

Safety Regulations (49 CFR Parts 190-197) published on May 15, 1952 (17 FR

4422).i The predecessor of § 392.2 was contained in Part 192—Driving of Motor

Vehicles:

§ 192.3 Driving rules to be obeyed

Every motor vehicle shall be driven in accordance with the laws, ordinances,

and regulations of the jurisdiction in which it is being operated, unless such laws,

ordinances, and regulations are at variance with specific regulations of this Com-

mission which impose a greater affirmative obligation or restraint.
In the ICC Report (54 M.C.C. 337) setting forth the general basis and purpose

of the May 15, 1952 amendments to their Motor Carrier Safety Regulations, the

Commission stated the following with regard to amended Part 192:
A number of driving rules in the proposed revision of this part are objected

to on the ground that they are in conflict with certain State laws, local ordi-

nances, and police regulations. It is not our intention to occupy this field either

exclusively or in any great detail so as to supersede or duplicate local driving

regulations, and in only a very few compelling instances such as, driving while

under the influence of alcoholic beverages, stopping of certain vehicles at rail-

road crossings, and placing of emergency signals for stopped or disabled vehicles,

do we think it necessary to prescribe rules of this nature. We have reviewed the
proposed revision with this in mind and with a few exceptions, such as indi-
cated, those rules which would fall into the category of State or local driving
regulations are not being adopted. Instead we are prescribing a rule which pro-
vides that motor vehicles shall be driven in accordance with the laws, ordinances,
and regulations of the jurisdiction in which they are being operated, except to
the extent that specific regulations of this Commission impose a greater affirma-
tive obligation or restraint. 54 MCC 337, 348.
The rules that "fall into the category of State or local driving regulations"

that "are not being adopted" number 22. In the proposal of January 3, 1951,
they are identified as follows:

§ 2.03 Reckless driving forbidden.
§ 2.061 Speed must be reasonable and prudent.
§ 2.062 Legal limits must be observed.
§ 2.063 Reduced speeds during periods of darkness.
§ 2.065 Traffic signs, signals, markings or devices must be obeyed.
§ 2.11 Keep to right.
§ 2.121 Maintaining adequate space between vehicles.

Prior to the 1952 amendment to Part 192 the only reference to complying with State
and local driving laws was with regard to speed limits: "In no event shall a motor
vehicle be driven in or through any State, legal subdivision thereof, the District of
Columbia, or any area under the control of the Federal Government at a speed greater
than that permited by such State, legal subdivision thereof, District of Columbia, or the
Federal Government."
When the 1952 amendment to Part 192 was proposed on January 3, 1951 (16 F.R. 23),

the then existing requirement of compliance with State and local speed limits was
retained (see § 2.062 of January 3, 1951 proposal at 16 FR 26). When the proposals
were finalized on May 15, 1952, § 192.3, as shown above, was adopted.
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§ 2.122 Following too closely.
§ 2.133 No gear changes on crossings (precautions at railroad grade cross-

ings).
§ 2.134 All drivers must ascertain that the course is clear (precautions at

railroad grade crossings).
§ 2.143 All drivers must ascertain that the course is clear (precautions at

drawbridges).
§ 2.15 Other users of highways must not be endangered.
§ 2.161 Vehicle must be in proper position for making turns.
§ 2.162 Extreme caution to be exercised in making turns.
§ 2.163 No "U" turn on curve or crest of grade.
§ 2.17 Special care in overtaking or passing.
§ 2.18 Overtaking must not be prevented by speeding up.
§ 2.20 Overtaking and passing buses.
§ 2.25 Not more than four road-lighting lamps to be illuminated.
§ 2.27 Minimum visibility requirement for road-lighting lamps.
§ 2.28 Spotlight must not blind other users of the highway.
§ 2.32 Lamp[s] or flag [6.] on projecting load.

By deleting the above sections from the final rule the Commission did notintend that motor carriers be free from regulatory control with regard to thatcategory of regulations. The deletion of those sections and the adoption of § 192.3were effected in recognition of the interest State and local authorities have withregard to the driving and handling of motor vehicles within their jurisdictions.Requiring motor carriers to comply with State and local driving laws, ordinances,and regulations did no more than fill the gap in the Federal driving rules leftby the deleted sections. As such, § 192.3 was intended to require compliance withState and local laws, ordinances, and regulations of the type addressed by thedeleted sections identified above and did not require compliance with State andlocal laws, ordinances, and regulations relating to other matters.This conclusion has been supported by both the ICC and the FHWA. I directyour attention to a March 14, 1955 opinion (L-25077) by the Director of ICC'sBureau of Motor Carriers. The opinion was given in response to a question ofwhether carriers subject to the Commission's Motor Carrier Safety Regulationsmay be required to comply with hours of service requirements of the State ofNew York while engaged in operations in interstate or foreign commerce. Itappears from the opinion that New York was relying on § 192.3 as the basis forrequiring the carrier to comply with the State law. The opinion reads in part asfollows:
"You are correct in your assumption that section 192.3 was intended to requirecompliance with State and local driving rules of the kind contained in Part 192,unless a comparable Commission regulation imposes a greater affirmative obli-gation or restraint. You will note that Part 192 covers what might be called themechanics of driving and handling of vehicles."
In a more recent interpretation issued on October 23, 1975 (40 FR 50671), theFHWA's Bureau of Motor Carrier Safety said the following with respect to thescope of § 392.2 (as before stated, § 192.3 is the predecessor of § 392.2) :"Since this rule is contained in Part 392 and not among the 'General' regula-tions in Part 390, the Bureau takes the position that it was intended to relateto State and local driving laws and regulations roughly comparable to those inPart 392, including safe loading, but not to include State laws and regulationsrelating to other matters."
Because 49 CFR § 392.2, cannot be read more broadly than to require compli-ance with State and local laws, ordinances, and regulations relating to the"mechanics of driving and handling of vehicles" of the type contained in Part392, and since the scope of compliance with State and local laws, ordinances, andregulations that can be required under the language of § 397.3 cannot be broadermore broadly than to require compliance with State and local laws, ordinances,and regulations relating to the "mechanics of driving and handling of vehicles"of the type contained in Part 397.
It is my opinion that local restrictions that are tantamount to a ban on thetransportation of radioactive materials through or in the local jurisdiction can-not be considered to be related to the mechanics of driving and handling of ve-hicles of the type contained in Part 397 and, as such, are not required to becomplied with under § 397.3.
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2. The assertion that the "no practicable alternative" proviso of 49 CFR § 897.9
refers to alternate modes of transportation, as well as alternative motor vehicle
routes.
The express language of § 397.9(a) speaks to this issue:
"Unless there is no practicable alternative, a motor vehicle . . . must be oper-

ated over routes which do not go through or near heavily populated areas, . .
or alleys. (Emphasis supplied.) "

Section 397.9(a) thus addresses itself to the behavior of motor vehicles and
indicates that the operators of those vehicles are to choose less populous routes.
To interpret § 397.9(a) to require a motor carrier to consider other than motor
transportation as a "practicable alternative" would take that section beyond the
scope of the particular statutory authority under which it was issued (18 U.S.C.
834 and 49 U.S.C. 304). That authority is limited to regulating for the safety in
highway transportation.

Clearly the regulation could have gone so far as to prohibit the transportation
of hazardous materials ". . . through or near heavily populated areas, . . ., or
alleys." A motor carrier would then have the alternative of finding an alternate
motor vehicle route or refraining from carrying the material. That the rulemak-
ing authoity was not exercised to that extent in § 397.9(a) is made clear by
the language of the section.
It is therefore my opinion that the "no practicable alternative" proviso of 49.

CFR § 397.9 is not intended to require a consideration of the practicability of
transportation modes alternate to the motor vehicle.
3. The assertion that local restrictions on the transportation of radioactive

materials through a metropolitan area, when tantanzount to a ban, merely effectu-

ate the policy embodied in /19 CFR § 897.9 of avoiding heavily populated areas
when transporting hazardous materials.
The DOT recognizes that certain risks are associated with the transportation

of hazardous materials and has, by regulation, taken steps to reduce those risks

to a level that will ensure safety in transportation. Certain materials, regardless

of packaging nnd handling precautions, present so great a risk to safety that they

are prohibited from being transported in commerce.2 However, § 397.9(a) ad-

dresses itself to those materials that are not prohibited from being transported.
That section reflects the DOT's determination under its statutory responsibility

(18 U.S.C. 834 and 49 U.S.C. 304) that the risks associated with those materialsr
when transported in accordance with DOT regulations, do not require a prohibi-

tion on their movement through populated areas by motor vehicles. This is con-

sistent with my conclusion that § 397.9(a) does not require a consideration of the
practicability of transportation modes alternate to the motor vehicle in order

to avoid those areas.
Because § 397.9(a) does not go so far as prohibiting the motor transportation

of hazardous materials ". . . through. or near heavily populated areas, . . or

alleys", I must conclude that a local restriction establishing such a prohibition

cannot be said to effectuate the policy of that section.
Sincerely,

JOHN HART ELY.

1977 HAZARDOUS MATERIALS—TRAINING CONDUCTED BY THE TRANSPORTATION SAFETY INSTITUTE

Course Participants

Number
of

classes

Number
of

students

Air transportation of hazardous materials  FAA safety inspectors 4 63
Motor carrier transportation of hazardous materials_ FHWA investigators; State personnel  3 69
Air transportation of hazardous materials (industry)_ Air carrier, air taxi, air shipper peisonnel 5 92
Intermodal transportation of hazardous materials__ Industry and State personnel 2 37
Rail transportation of hazardous materials  FRA inspectors 1 16
Transportation of hazardous materials seminars___ Industry and State personnel 9 748
Nonresident programed instruction (consumer Industry and Government personnel 
commodities).

157

Emergency service workshop  State training officials and emergency services
personnel.

22 983

Total 46 2,165

2For examples of prohibited materials, see 49 CFR §§ 172.5, 173.21 and 173.51.
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HAZARDOUS MATERIALS EDUCATIONAL PROGRAM

Sponsor and orientation Sessions Attendees

FAA:
Aviation safety inspectors 198 1,584Air carriers, freight forwarders, shippers, aircraft operators, other industry personnel_ 426 24,000USCG:
Industry 13  Coast Guard personnel 18 360FHWA: Industry and State personnel 1,044 64,320FRA: States, rail carrier operating personnel, shippers 58 4,800MTB:
Industry, State and Federal personnel 11 1,676
Emergency services personnel 8 479
Trade associations, other industry meetings 5 236

Total 1,781 97,455

ATTACHMENT G

MATERIALS TRANSPORTATION BUREAU—HAZARDOUS MATERIALS AWARENESS SEMINARS IN 1977

Date Location Attendees

Mult1modal Mar. 3-9 Anchorage, Alaska 150
Mar. 11-12 Fairbanks, Alaska 100
Sept. 28-29 San Antonio, Tex 85
Dec. 13-14   Newark, N.J 225
Dec. 15-16  do 140

Government agencies Apr. 19-21 Cape Kennedy, Fla. (National Aeronautics and Space 92
Administration).

May 17-19 Oakland, Calif. (General Services Administration) 600
May 24-26 Sunnyvale, Calif. (National Aeronautics and Space 95

Administration).
June 20 Richmond, Va. (Defense Logistics Agency) 60
July 26-27 Huntsville, Ala. (National Aeronautics and Space 95

Administration).
Arlington, Va. (General Services Administration) 25

Sept. 14 Alexandria, Va. (Cameron Station, Headquarters U.S. 12
Army DSLOG).

Emergency service Jan. 25 Kensington, Md. (fire department) 37
Feb. 1 Baltimore, Md. (fire academy) 80
Feb. 3 do 80
Feb. 15  do 80
Feb. 17 do 80
March  Washington, D.C. (pesticide) 27
Mar. 10 Anchorage, Alaska (fire department) 60
Mar. 13 Prudhoe Bay, Alaska 35

Other organizations March Atlanta, Ga. (National Conference of Transportation 15
Specialists).

Do Burlington, Mass 49
Apr. 20   Olean, N.Y. (Enchanted Mountain Traffic Club) 65
May 2 Lexington, Ky. (explosive seminar, Commonwealth of 32

Kentucky Department of Mines and Minerals).
May 11 Montreal, Canada (American Society of Cleaners & 75

Solvents Lubrication Engineers).

[Whereupon, at 10:55 a.m., the hearing was recessed.]
[The following information was referred to on p. 29:]

MATERIALS TRANSPORTATION BUREAU FIRST ANNUAL REGULATORY REVIEW AND
DEVELOPMENT PLAN AND SCHEDULE OF RULEMAKING ACTIONS

INTRODUCTION

Consistent with and in furtherance of the President's goal to improve the
Federal regulatory process as enunciated in Executive Order 12044 and re-
flected in the Secretary of Transportation's policies and procedures for the sim-
plification, analysis and review of regulations (43 FR 9582) , the Materials Trans-
portation Bureau is implementing a number of organization changes to strengthen
its rulemaking capability and establishing a systematic process for planning
and scheduling its substantive rulemaking tasks. This document is a primary
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output of that new process and represents the Bureau's first Annual Regula-

tory Review and Development Plan.
The Plan contains three major elements.
Statements of policy, regulatory review and development strategies and major

regulatory objectives for achieving safety in hazardous materials and pipeline
transportation, which express in broad terms the purpose of the Plan and
the means for its implementation, based on the Bureau's current perceptions
and available resources.

Identification of the overall scope and direction of the Bureau's regulatory

programs, and a description of the factors the Bureau takes into consideration
in setting rulemaking priorities.
A detailed one-year action schedule--to be revised and updated each following

year—containing twenty major functional program areas and thirty-four specific
rulemaking actions to be either initiated, carried forward or completed on or
before March 31, 1979.

PURPOSE OF THE PLAN

Each year, in addition to its current backlog of more than three hundred
petitions, the Bureau receives an average of about seventy new petitions and
proposals for substantive rulemaking actions originating from carriers, ship-
pers, pipeline operators, trade associations, State regulatory agencies, hazardous
materials packaging and container manufacturers, the Department's own oper-
ating administrations, and interested members of the public.
The persistent tempo and public concern for hazardous materials and pipeline

transportation—a tempo and concern which show no sign of abatement—testifies
decidedly and decisively for the need of the Bureau to systematically plan and
bring under more orderly control its rulemaking activities. Hard choices must be
made. But without an overall plan, such choices will tend to be random, ad hoc,
perhaps even arbitrary—with predictably inefficient and counterproductive
results.
The crux of the Bureau's rulemaking task and therefore one of the basic

purposes of the Plan is to provide a mechanism by which all the petitions and
proposals the Bureau receives or has on file can •be categorized to the major
regulatory development and review program areas the Bureau believes most
relevant to meeting national public safety needs in the movement of hazardous
materials by the various forms of air, water, surface and pipeline transportation.
Because the resources of the Bureau are not sufficient to enable it to consider

in detail and individually process, on a current basis, each of the petitions and
proposals it receives, and because the Bureau believes it has a responsibility to
respond in a timely and effective—although often only in a summary—fashion
to all petitions and proposals, the Plan serves as a means for MTB management
to identify organizational strengths and weaknesses in terms of what the Bureau
believes can and cannot be done. At the same time, the Plan represents a broad
statement of objectives to be carried out by all levels of rulemaking activities in
the Bureau—including complementary research and development projects—all
of which serve to guide the allocation of its energies and resources.
The Plan is also intended to provide a set of objectives and regulatory devel-

opment priorities useful to private organizations in devising and executing their

own safety programs dealing with hazardous materials and pipeline transporta-
tion. Because the Plan is based on a comprehensive review and priority rating of

all outstanding rulemaking petitions, and because no significant rulemaking

activity is expected to be undertaken with respect to petitions not listed in the

Plan for scheduled action, the public and all concerned parties will be in a better
position to assess what the Bureau perceives to be the major, overall national

safety issues involving hazardous materials transportation; and how and in

what manner the Bureau is attempting to address and resolve these issues. More-

over, by including and making publically available an indication of the Bureau's

current short-term rulemaking priorities—the reasonableness and appropriate-

ness of which are believed to be well-grounded—the Plan is also intended to

provide a basis for a more productive exchange and orderly development of

information that will serve to better guide the Bureau's setting and adjusting of

long-range rulemaking priorities, objectives and policies.
The current long-term and more fundamental aspects of the Bureau's planning

and priority system for the review and development of regulations are as follows:

Effective, orderly and rapid follow-through and completion of rulemaking ac-

tions selected and scheduled for action—Once a rulemaking action is placed in
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the Schedule, the completion or the programmed resolution of that action through
all phases of the rulemaking process—ANPRM, NPRINT, FINAL RULE—takesprecedent on the resources of the Bureau, and over all new candidates for
rulemaking that might otherwise qualify to appear in each succeeding Annual
Schedule. This does not mean that the Plan is so inflexible and rigid as to pre-vent the Bureau from adjusting to extraordinary or minor changes. The Annual
Schedule, however, is based on a realistic assessment of the Bureau's resources
and represents its best judgment concerning those rulemaking actions which can
make the greatest contribution to enhancing the public safety in hazardous ma-terials and pipeline transportation. In the short term, these resources and theBureau's commitments and priorities are clearly going to be difficult to changeor alter.
Planning as a continuous, interactive function of the Bureau's mission respon-

sibilities.—The Annual Schedule cannot be viewed or treated as an isolated docu-
ment. It is part of an internal management process that relates to other func-tional responsibilities of the Bureau, such as its compliance and enforcementprograms, its hazardous information analysis and dissemination activities, aswell as its administrative and budgetary functions and year-to-year changes inavailable personnel and funding resources. This Regulatory Review and Develop-ment Plan will influence and in turn be influenced by these other functional
activities. The Annual Schedule portion of the Plan, however, is also part of aprocess that involves an understanding and an appreciation of the forces whichaffect and determine the pattern and modal characteristics of hazardous mate-rials and pipeline transportation, and the concerns of those who are eitherdirectly involved or subject to the risks associated with the transportation of haz-
ardous materials. The Bureau will continue to build its capabilities to under-stand and monitor those factors which have such a large impact on the scopeand content of its rulemaking actions. In time the Bureau expects to be in aposition to move to a Regulatory Review and Development Plan having a longertime frame—even though it is not certain of the usefulness of such long-rangeplans, given that the very nature of the rulemaking process is not such as topredict or predetermine end results; and given the existence of a society char-acterized by rapid technological and socio-economic change.
The development and implementation of a phased program to convert technical,specification-oriented standards to performance standards, especially in the areaof packaging and related plastic container regulations.—Performance standardsestablishing specified and adequate levels of public safety are already embodiedin many of the Bureau's regulations pertaining to pipelines. A fundamental ob-jective of the Bureau is to extend such standards to as many other areas underits regulatory authority as possible. This preference is based on the belief that

performance standards provide greater freedom and more incentive to the regu-lated public to search at their own initiative for less costly approaches to either
maintaining the status quo or enhancing the current levels of public safety
afforded by technical standards. It is generally conceded that technical standards
provide little flexibility, become locked into current state of the art technologies,
and are dependent on the engineering expertise and resources available to the
Bureau at any one point in time.

Greater reliance on and coordination of the technical expertise of the operating
administrations in the development and completion of hazardous materials rule-
making actions.—In order to accomplish this goal in the short and intermediate
time frame, the Bureau intends to strengthen the input and improve the coordina-
tion of the technical expertise available to the operating administrations in the
Bureau's regulatory process, especially as it relates to the question of keeping;
pace with new technological developments for improving safety in the trans-
portation of hazardous materials by the various modes. Although the Bureau has
co-responsibility with the operating administrations in the formulation and issu-
ance of hazardous materials regulations pertaining to a single mode of transporta-
tion, the Bureau also has the responsibility to review the intermodal implica-
tions and impacts associated with each individual rulemaking action. This Plan
is therefore based on the assumption that the operating administrations can and
will play a larger role in the Bureau's hazardous materials rulemaking activi-
ties. The Bureau intends to accomplish this in two ways: first, a closer review
and scrutiny of incoming petitions to determine their adequacy and overall merit.
Secondly, an annual review and consolidation of all outstanding petitions for
rulemaking will be instituted, leading perhaps eventually to a joint government/
industry/public conference to discuss which petitions may be revised, expanded,
rejected or deferred in terms of a later notice of proposed rulemaking•



84

ANNUAL SCHEDULE STRUCTURE

The Annual Schedule is divided into two major sections. Section I pertains
to rulemaking priorities with respect to the safe transportation of hazardous
materials by vehicle. Section II pertains to rulemaking priorities for pipeline
transportation. The rulemaking actions associated with hazardous materials and
pipeline transportation are sufficiently dissimilar as to warrant separate identi-
fication and treatment.
Each Section is further subdivided into the two broad categories of (a) Pub-

lic Safety and (b) Regulatory Efficiency. Under each category the Bureau has
identified major program areas which define the scope and direction of the spe-
cific rulemaking actions that will be pursued in the coming year.
Under Section I—hazardous materials transportation—twenty-four rulemak-

ing actions are contemplated; with ten occurring under Section II—pipeline
transportation. In one sense, the proposed regulatory actions represent a modest
planning effort, accounting for about only 31% of the substantive petitions the
Bureau annually receives, and constituting only about 7% of its present back-
log and inventory of petitions for rulemaking. In another, more pragmatic
sense, however, the Plan for several reasons is ambitious. It entails a significant
public commitment by the Bureau to follow through and complete in an orderly
fashion a definite course of action. It represents a real attempt to rationalize
and bring under systematic control an important—if indeed not the most im-
portant—function of the Bureau. And, it taxes the Bureau close to the limit of
its current resources to produce well-conceived rulemaking actions that are in-
telligible in both form and substance and beneficial to the public safety.

CRITERIA USED IN SETTING RULEMAKING PRIORITIES

Apart from statutory mandates, or Executive direction calling for the Bureau
to address a specific public safety issue involving pipelines or other hazardous
materials transportation, rulemaking priorities in the Bureau are determined at
two levels:

Priorities Among and Within Major Safety Program Areas.
Priorities Among and Within Major Regulatory Efficiency Program Areas.

Although this priority system has the appearance of being complex the com-
plexity is more apparent than real.

Priorities Among Major Safety Program Areas.--jExamples of major safety
program areas that have been identified by the Bureau for purposes of current
central regulatory policy development and management control are: Container
Tank Car Safety and Integrity; Rail Tank Car Safety and Integrity; Liquid
Natural Gas (LNG) Pipeline Safety. Major safety programs are designed to
focus Bureau management attention and channel the Bureau's energies and
resources to those areas that deserve priority treatment in terms of overall
national safety issues in hazardous materials and pipeline transportation. The
complete current ordering of the major safety programs for hazardous materials
and pipeline transportation is as follows:

Hazardous materials transportation
Cargo Tank Safety and Integrity.
Tank Car Safety and Integrity.
Hazardous Materials Emergency Response/Communications.
Radioactive Materials Transportation.
Hazardous Materials Classification.
Portable Tank Safety and Integrity.
Modal Operations Safety (Rail/Highway/Water/Air).
Packaging Safety and Integrity.
Miscellaneous Safety Concerns.

Pipeline transportation
LNG Safety.
Highly Volatile Liquids Pipeline Safety.
Plastic Pipe Safety.
Pipeline Welding.
Arctic Pipeline Safety.
Offshore Pipeline Systems.
Petroleum Gas Pipeline Systems.
Miscellaneous Safety Concerns.
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Current priorities among these major safety program areas have been deter-mined—and future adjustments in the priority ordering will be determined—on the basis of weighing the following two fundamental considerations listedin order of importance:
The current likelihood and frequency of accidents occurring in the subjectarea described by the major program and the magnitude of experienced andpotential loss to human life, health and property such an accident could entail,in a worse case scenario.
The extent to which a major safety program area is complemented by majorprogram areas designed to address regulatory efficiency.
From this standpoint, it is a fairly straight-forward task to determine priori-ties among the identified major program safety areas for hazardous materialsand pipeline transportation.
For example, the top two priority program areas for hazardous materialstransportation have been determined by the Bureau to be Cargo Tank Safety andTank Car (Rail) Safety—with Cargo Tank Safety having first priority. Bothof these program areas have top rulemaking priority because of the high acci-dent rates cargo tank vehicles and railroad tank cars have been experiencing,and the high number of fatalities, injuries and property losses that are involvedwith these accidents (relative to the other major safety program areas). Butcurrently Cargo Tank Safety has priority over Tank Car Safety because theBureau has recently completed a major rulemaking action designed to signifi-cantly improve Tank Car Safety—which is expected to appreciably reduce boththe severity and the frequency of rail tank car accidents.As a logical corollary of this system of assigning priorities, rulemaking actionswhich are designed to enhance emergency response capabilities also assume highpriority (included with the emergency response program are also regulatoryactions which are designed to strengthen the communication of hazardous mate-rials information in pre- and post-accident environments; thus, rulemaking ac-tions that cover shipping paper, labeling and marking requirements appear underthis major program).
Next in order of priority is the transportation of radioactive materials—whichentails relatively minor accident frequency rates, but does carry a high potentialfor serious impacts in a worse case accident environment.
The same considerations were also employed in defining and rank orderingmajor program areas for pipeline safety. Currently, LNG safety has top prioritybecause, although the likelihood and frequency of LNG accidents is small, themagnitude of potential loss to human life, health and property calls for promptregulatory action with respect to LNG facility siting, operation and maintenance.The Hazardous Materials Classification Program is an instance in which workin a particular safety program area will yield complementary benefits in one ofthe major program areas under Regulatory Efficiency—in terms of the simplifi-cation and consolidation of regulations; or from the standpoint of being respon-sive to the need for technological innovation and the facilitation of transportation.Similar cross-benefit potential can be seen elsewhere in the priority standingof the other major program areas in hazardous materials transportation.Priorities Within "Major Program Areas".—All petitions for rulemakingreceived from the public and proposals from other government agencies, includ-ing the Department's own operating administrations and all such petitions andproposals from the past that are on file in the Bureau are assigned to the major

program that most appropriately describes the area the petition or proposal seeks
to address; and where necessary, they are also cross-referenced to other major
program areas. that may be affected. Each individual petition is then evaluated
and given a piority rating on the basis of whether or not it meets the following
criteria.

REGULATORY PROPOSAL PRIORITY RATING CRITERIA

Priority (A) : Major safety issue—a revision to the regulations which would
result in an immediate and substantial improvement in public safety, or result in
a substantial abatement of an existing and continuing hazardous situation.

Priority (B) : Safety problem or safety improvement—a revision to the regu-
lations which would eliminate within a projected period of time a potential or an
existing and continuing hazardous condition that is not as potentially disastrous
as the type situation described in Priority (A). (Example: Hazardous Mate-
rials Incident reports may indicate safety problems with containers used in the
shipment of a specific hazardous material; and this problem is resolved via the
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rulemaking process by prohibiting use of the container for that particular mate-

rial). For rulemaking activities that address less than major safety issues

requiring fairly immediate corrective action it frequently is possible or even neces-

sary to phase in the implementation of that action over a period of time to lessen

the potentially disruptive and uneconomic impacts which a more rapid regula-

tory implementation schedule would entail.
Priority (C) : Ewemption elimination—a revision to the regulations which

would incorporate the provisions of an exemption (to the current regulations),

proven to have a satisfactory safety performance record based an actual ship-

ping experience. (Ewample: Exemptions have been issued to authorize the use

of new openhead plastic drums for paste or dry hazardous materials; and based

on safety performance records, new regulatory standards have been promul-

gated.)
Priority (D) : Regulatory adjustment (such as in response to new technol-

ogy)—a revision to the regulations for the purpose of including technological

improvements or more economic transportation alternatives not presently or pre-

viously authorized. (Ewample: A new grade of steel pipe has been developed;

with current regulatory standards being amended to permit its future use.)

Priority (E) : Minor regulatory issues (limited significance or impact)—a
revision to the regulations for the purpose of clarifying a provision, but not

changing its intent or meaning. (awample: Editorial changes, including mis-

spelled words, references to an incorrect section, or the addition or removal of
punctuation marks, elimination of jargon, etc.)
Individual petitions or proposals for rulemaking actions that have a Priority

A or B rating—and therefore are clearly directed to addressing and solving a
safety issue—have top priority over other proposals, such as those which are

directed to incorporating into the Bureau's regulations new technological
standards even though the new standards have a degree of identifiable safety
benefit. The Bureau recognizes that one of the major driving forces behind
technological innovation is economics. But in weighing and balancing economic
considerations against safety issues, the Bureau's primary concern must be with
safety. This is not to say that economic considerations involving the relative
costs and benefits of rulemaking actions involving safety issues, or the cost
effectiveness of alternative approaches to address those safety issues, are ignored
or taken lightly in the Bureau's rulemaking process. This would be contrary
not only to the policy of the Bureau but the policies of the Department and
the Administration as well. Economic impacts are, therefore, a definite con-
sideration that shapes the scope and content of rulemaking activities directed
to safety issues. At the same time, however, it should not be supposed that the
Bureau's Annual Schedule is designed to disregard technological or economic
innovations or to permanently and consistently relegate them to the category
of secondary or minor consideration in its system of priorities. Such matters
are an express concern within the major regulatory efficiency program areas part
of the Plan.

PRIORITIES AMONG MAJOR REGULATORY EFFICIENCY PROGRAM AREAS

The Bureau has defined three major regulatory review and development areas
designed to improve regulatory efficiency. The considerations applicable to the
ranking of these areas are in harmony with and in furtherance of the President's
goal to the Federal regulatory process and the Secretary's policies and pro-
cedures for reducing the burdens and complexities of regulations. The priority
ordering of these major program areas is as follows:

REGULATORY EFFICIENCY

Simplification/Consolidation/Elimination of Regulations.
Technological Innovation/Facilitation of Transportation.
Minor Regulatory Changes/Terminations.
It should be noted that one of these program areas—Technological Innovation

and Facilitation of Transportation--has as one of its objectives the processing of
rulemaking petitions or proposals which would result in significant reductions in
the costs of transportation without compromising public safety—or if possible
with accompanying improvement in public safety.
These program areas will also accommodate rulemaking actions which the

Bureau intends to terminate, either because the magnitude of the safety problems
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are found to be less than anticipated, or because the economic impact of the pro-posed rule was found to significantly outweigh the anticipated safety benefits, or
because the Bureau was unable to adequately document the nature and the
extent of the technological/economic improvement sought. This year, the Bureauplans to withdraw three such open docket rulemaking actions, which are listed
in Sections I and II of the Annual Schedule covering hazardous materials and
pipeline transportation.
Other factors considered in setting the priority given to an individual rule-

making petition includes its "program fit" characteristics—that is, the extent to
Which the proposal or petition complements other rulemaking petitions proposed
or already underway—and the internal engineering soundness and feasibility of
a proposal or petition, together with the extent and comprehensiveness of the
data submitted to support it.

It is on the basis of this system of assigning priorities that the scope and con-
tent of the Bureau's Annual Schedule of Rulemaknig Activities for hazardous
materials transportation and pipeline safety have been determined.

TARGETS AND IMPLEMENTATION SCHEDULE

The first and indispensible condition for successful planning in the context of
the Bureau's rulemaking activities is confidence on the part of all concerned in the
seriousness of the Bureau's intentions as stated in the Annual Schedule. If it is
thought that the Bureau may, after all, not be in earnest, that its "production"
targets are little more than rhetorical flourishes or maximized hopes which will
readily be foregone or vanish as soon as circumstances demonstrate that there is
going to be some difficulty in achieving them, the Annual Schedule would become
meaningless. It is for these reasons, and also because the very nature of the rule-
making process entails a large degree of uncertainty, that Sections I and II of
the Annual Schedule contain only the anticipated rulemaking actions that the
Bureau fully expects to produce and publish in the Federal Register during the
forthcoming year. Actual publication dates may be advanced or retarded slightly.
Through experience and a review of its performance in the months and years
ahead, the Bureau hopes to avoid any major variation.

SECTION I—MATERIALS TRANSPORTATION BUREAU RULEMAKING SCHEDULE

I. Mission Goal: Public Health/Safety-Hazardous Materials Transportation

A. MAJOR PROGRAM AREAS: PUBLIC SAFETY

Cargo tank safety/integrity
Docket HM-115: Proposed standards and operating procedures for a new DOT

tank truck for the transportation of cryogenic liquids—NPRM, November 1978.
Docket HM-11O: Proposed standards to establish conditions under which repair

and maintenance may be performed on motor vehicles transporting hazardous
materials—Final Rule, July 1978.
Docket HM-136: Proposed standards specifying the location of a manhole

assembly on a cargo tank, and authorization of attachment of certification plates
to an integral supporting structure of certain cargo tanks—Final Rule, August
1978.

Tank car safety/integrity
Docket HM-144: (Reconsideration of) Consideration of possible changes in

the current four-year schedule to retrofit DOT specification tank cars with safety
devices—NPRM, May 1978.

Project 264-78: Consideration of possible changes to current safety perform-
ance standards for DOT specification 105 tank ears-1VPRM, July 1978.

Hazardous materials emergency response/communications
Project 266-78: Standards for incorporating shipping descriptions and serial

numbers from United Nations Regulations covering the transportation of danger-
ous goods—NPRM, December 1978.

Project 259-78: Standards to require shipping papers, covering hazardous ma-
terials to be made available by train crew to emergency response personnel—
NPRM, November 1978.
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Project 207-78: Standards to require labeling of excepted radioactive materials
packages and notation on shipping papers regarding losses of radioactive ship-
ments—NPRM, December 1978.

Radioactive materials
Docket 152: Revision of certain sections of Part 175 (49 CFR) which will re-

duce the exposure of passengers to radioactive materials carried aboard air-
craft—Final Rule, January 1979.

Project 269-78: Consideration of an administrative ruling as applied to trans-
portation routing of radioactive materials on grounds of preemption—ANPRM,
July 1978.
Project 263-78: Consideration of standards and methods to reduce radiation

exposure levels to transportation workers—NPRM, March 1979.

Classiification
Project 260-78: New standards and procedures for the transportation of haz-

ardous waste materials, in conjunction with the Environmental Protection Ad-
ministration—NPRM, June 1978.
Docket HM-143: New standards for the definition, and transportation of, blast-

ing agents—Final Rule, September 1978.
Docket HM-159: Proposed standards to add the names of materials to the Haz-

ardous Materials Tables that are known to be too hazardous to be permitted in
commercial transportation—NPRM, February 1979.
Docket HM-160: Classification of asbestos as a hazardous material and stand-

ards to control asbestos emissions during transportation—Final Rule, August
1978.

Docket HM-118: New standards for classifying a material as a flammable
solid—NPRM, March 1979.

Project 268-78: New standards for establishing appropriate shipping descrip-
tions and hazard classification for many detonators which are currently used in
commercial service—NPRM, June 1978.

Portable tank safety/integrity

Project 193-72: Standards for new specifications for intermodal portable
tanks and procedures for the use of these portable tanks for certain hazardous
materials—NPRM, August 1978.

Modal operations (rail/highway/water/air)

Project 265-78: Standards for the safe operation of aircraft having certain
hazardous materials aboard—NPRM, November 1978.

B. MAJOR PROGRAM AREAS: REGULATORY EFFICIENCY

Simplification/consolidation/elimination of regulations

Project 261-78: Simplification and recodification of the existing operating
procedures for transportation of hazardous materials by motor vehicles as
prescribed in Part 177 (49 CFR)—NPRM, March 1979.
Project 262-78: Consolidation, simplification and recodification of the exist-

ing requirements applicable to the transportation of radioactive materials—
NPRM, September 1978.

Technological innovation/facilitation of transportation

Project 258-77: To allow the use of the metric system of measurements in place
of the present United States liquid measure and the avoirdupois weight measure-
ment—NPRM, June 1978.

Minor regulatory changes/terminations
Docket HM-139: Incorporation of provisions for selected exemption applica-

tions or existing exemptions and incorporation of miscellaneous minor changes
based on petition requests—NPRM-every two months.
Docket HM-141: Withdrawal of Advance Notice of proposed rulemakings on

color standards to be applied to compressed gas cylinders as a safety measure—
Withdrawal, September, 1978.
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SECTION 11—MATERIALS TRANSPORTATION BUREAU RULEMAKING SCHEDULE

II. Mission Goal: Public Health/Safety-Pipeline Transportation

A. MAJOR PROGRAM AREAS: PUBLIC SAFETY
Liquid natural gas (LNG) safety
Docket OPSO-46 : New comprehensive standards would be proposed forthe siting, design, construction, operation, and maintenance of LNG facilities—NPRM (siting and design) ; December 1978; NPRM (construction, operation andmaintenance, March 1979.

Highly volatile liquids pipeline safety
Project 173-7: Standards would be proposed with respect to the spacing ofvalves and other devices so as to minimize the amount of highly volatile liquidssuch as liquid petroleum gas (LPG)—that can be spilled and thereafter ableto spread into populated areas—NPRM, August 1978.
Project 82-4L: Standards on testing or operating requirements would be pro-posed to reduce pipeline failure rates in pipelines carrying highly volatileliquids (e.g., LPG/N113)—NPRM, August 1978.
Project 175-7: New criteria would be proposed to govern a carrier's plansfor preventing and handling emergencies for pipelines carrying highly volatileliquids—NPRM, June 1978.

Plastic pipe safety
Project 178-8: Standards involving joining procedures, personnel trainingor field tests would be proposed to ensure the integrity of plastic pipe joints—NPRM, July 1978.

B. MAJOR PROGRAM AREAS: REGULATORY EFFICIENCY
Simplification/consolidation/elimination of regulations
Project 85-5: Present reporting forms would be revised to provide additionaland more appropriate information about gas safety problems, and to require re-ports from certain systems not now covered—NPRM, June 1978.

Technical innovation/facilitation of transportation
Project 176-7: Changes would be proposed to current cathodic protectionrequirements to alleviate compliance burdens—NPRM, October 1978.Project 77-10: The manufacturing and design requirements for steel pipes(including grade X-70) in the 1977 editions of API 5LX and API 5LS wouldbe incorporated by reference.—FINAL RULE, June 1978.

Minor regulatory changes/terminations
Docket OPS-31 : Notice of proposed rulemaking to redefine the term "gather-ing line" would be withdrawn—Withdrawal, June, 1978.Docket OPS-29 : Advance Notice of proposed rulemaking on use of telemetryfor pressure or flow measurements to warn of system failure would be with-drawn—Withdrawal, June, 1978.
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