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AMENDMENTS TO THE FEDERAL TORT CLAIMS ACT:
S. 2117

THURSDAY, JANUARY 26, 1978

U.S. SENATE, SUBCOMMMTE ON CITIZENS
AND SHAREHOLDERS RIGHTS AND REMEDIES,

AND SUBCOMMIWEE ON ADMINISTRATIVE PRACTICE AND
PROCED17RE OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittees met, pursuant to notice, at 9 :30 a.m., in room

235, Russell Office Building, Hon. Howard M. Metzenbaum, chair-
man of the Subcommittee on Citizens and Shareholders Rights and
Remedies, presiding.
Present: Senators Metzenbaum and Thurmond.
Staff present: Herman Schwartz, chief counsel of the Subcommittee

on Citizens and Shareholders Rights and Remedies; Irene Emsellem,
chief counsel, Subcommittee on Administrative Practice and Pro-
cedure; Charles Ludlam, counsel, Subcommittee on Administrative
Practice and Procedure; and Patricia Hoff, counsel to Senator
Wallop.
Also present: Patricia Wald, Assistant Attorney General for

Legislative Affairs.

OPENING STATEMENT OF HON. HOWARD M. METZENBATJM, U.S.
SENATOR FROM THE STATE OF OHIO, CHAIRMAN OF THE SUB-
COMMITTEE ON CITIZENS AND SHAREHOLDERS RIGHTS AND
REMEDIES

Senator METZENBAUM. Today we open hearings on S. 2117, which
amends the Federal Tort Claims Act with respect to constitutional
violations by Federal officials.
[A copy of S. 2117 will be found on p. 39 of the appendix. Pro-

posed amendments submitted by Senator Eastland and the Justice
Department follow the bill at pp. 44 to 51. S. 2117 as amended appears
at p. 52 and the Federal Tort Claims Act as amended by S. 2117 as
amended appears at p. 57.]
We are pleased to welcome the Attorney General and others to this

opening hearing. Our sole witness today will be Attorney General
Griffin Bell, and our hearings will be conducted jointly with the Sub-
committee on Administrative Practice and Procedure, chaired by the
distinguished Senator from South Dakota, Senator James Abourezk.
In the future, we will be scheduling additional hearings on the

bill, at which representatives of the community and other Govern-
ment agencies will be heard. Because the bill is still in the process of

(1)
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being modified by the Department of Justice, it seemed appropriate

to defer such testimony until the Department's final product is avail-

able for consideration.
The bill has been prepared by the Department of Justice and is

an administration proposa1.1 Its most significant feature is this: in

cases where Federal officials have violated a person's constitutional

rights, that person will be able to sue the United States—which

waives sovereign immunity for these matters—but not the individual

official. This is the reverse of the present situation, as we under-

stand it. The administration has proposed this bill because it will

eliminate the need for the Government either to defend the indi-

vidual employee or—where the official may be guilty of a criminal

act—to obtain outside private counsel for him or her, at great ex-

pense. The Government has also stressed that such suits impair

morale of Government employees.
In return for removing the opportunity to sue the individual offi-

cials, the bill would provide for a remedy directly against the Unit-
ed States, and the possibility of some kind of administrative remedy.

This bill has occasioned a great deal of criticism and discussion.
Common Cause, the American Civil Liberties Union, and many
others have raised many questions about the bill, both in general and
with respect to details. A copy of two letters setting out some of
these criticisms and questions has been provided the subcommittee
and will be made a part of the record of this hearing.
[The letters will be found on p. 70 and P. 74 of the appendix.]
The fundamental issue comes down to this: if damages can no

longer be exacted from individuals who violate constitutional rights,
what alternative sanctions can be imposed on such officials? Are ad-
ministrative remedies available and adequate? What remedies are
available against former employees and presidential appointees?
Does this bill create a risk that there will be no sanctions at all to
deter grave constitutional violations, no matter how outrageous or
unjustified they are? •
These are the most basic issues. In addition many questions have

been raised about details of the bill. Our subcommittee submitted
some of these questions to the Department on December 14, 1977, and
received a set of replies dated January 20, 1978; they will also be
made a part of the record. We appreciate the Department's coopera-
tion in this matter and both the subcommittee questionnaire and
the Department's replies will be made a part of this record.
[The questions will be found on p. 80 and the answers on p. 90 of

the appendix.]
Mr. Attorney General, we are eagerly looking forward to your

testimony. Senator Abourezk, who was to be here, cannot be here. But
he does have some questions to which he would like written responses.
And his opening statement will be inserted into the record at this
point.
[The questions submitted by Senator Abourezk on February 7, 1978

will be found on p. 104 and the answers returned by the Justice Depart-
ment on March 13, 1978, will be found on p. 114 of the appendix. A sec-

1 See letter of Attorney General to Vice President Mondale of September 17, 1977,
at p.-26 In the appendix.
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ond set of questions sent by Senator Abourezk to the Department onMarch 21, 1978, appears on p. 131 and the Department's answers ofApril 20, 1978, appear on p. 136 of the appendix.]
STATEMENT OF HON. JAMES ABOUREZK, U.S. SENATOR FROM THE STATE OF SOUTHDAKOTA, CHAIRMAN, SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PRO-CEDURE

I want to thank Chairman Metzenbaum for agreeing to hold this hearing onS. 2117 jointly with the Subcommittee on Administrative Practice and Proce-dure. Although the bill was referred to the Citizens Rights Subcommittee, ofwhich Senator Metzenbaum is Chairman, the Administrative Practice Subcom-mittee has substantial expertise and interest in this area. I look forward toworking closely with Chairman Metzenbaum during the consideration of S. 2117.S. 2117 is one of the most significant pieces of legislation to be considered bythe Senate Judiciary Committee this year. The bill proposes a fundamental—and potentially threatening—change in the system by which we hold executivebranch officials accountable for violating the constitutional rights of Americancitizens.
My intense interest in this bill results from a six-month investigation whichthe Subcommittee on Administrative Practice and Procedure has just com-pleted on the Justice Department policy of hiring private legal counsel to rep-resent Federal employees in civil suits alleging the violation of constitutionalrights. This investigation will shortly result in the issuance by the subcom-mittee, probably on Monday of next week, of a 1,200 page staff report on thissubject.' The staff report will explain in vivid detail one reason why the JusticeDepartment is so interested in S. 2117. Specifically, major developments—someof which are not yet public knowledge—have occurred which jeopardize theDepartment's policy of hiring private counsel to represent Federal employees.As much as the Department has had headaches with its policy of hiring pri-vate counsel to defend Federal employees, S. 2117 as drafted is not the answer.As introduced S. 2117 would immunize Federal officials from being held ac-countable in civil suits for violating the constitutional rights of Americans.This would eliminate the Department's need to hire private counsel to repre-sent Federal employees. Under the bill the United States—and not the Federalemployee—will be the defendant.
While this might provide a tidy solution to the problem involved in hiringprivate counsel, it is at a cost I am unwilling to accept. I am frank to say that,as presently drafted, S. 2117 will do little to prevent a repetition of the law-lessness by Federal employees disclosed over the past several years, and, might,in fact, encourage it.
The major problem with the bill as drafted is that in immunizing Federal of-ficials from any accountability through civil actions, S. 2117 substitutes noeffective alternative system of accountability. Instead, the bill relies on civilservice disciplinary procedures which have proven to be so inadequate and in-effectual in the past. Perhaps if these civil service disciplinary proceedings hadbeen adequate and effective, there would be no need for this bill today. At aminimum, therefore, the basic elements of an effective disciplinary proceduremust be included in the bill.
My opposition to the bill as drafted is tempered by the fact that the JusticeDepartment has demonstrated its sensitivity to the threat posed by the existing

language of the bill and is apparently willing significantly to amend the bill.The Department has been open to suggestions for amendments and has met on
a number of occasions with individuals concerned about the bill. The Depart-
ment has carried on these discussions in good faith and I have every expecta-
tion that these meetings will produce amendments which will alter the basic
thrust of the bill.
I do not want to intrude on these discussions—which are still going on—but

I do want to outline the types of amendments which I would support.
First, it is clear to me that the present civil service procedures must be

strengthened.

1 See "Justice Department Retention of Private Legal Counsel to Represent FederalEmployees in Civil Suits," Staff Report of the Subcommittee on Administrative Prac-tice and Procedure, Senate Judiciary Committee, May 1978.
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The Civil Service Commission has under consideration Various proposals,
parts of which could be included in S. 2117. One such measure, proposed by
the Administration would split the Commission into two entities, one of which
would regulate employee conduct. The proposals are for this latter agency to
conduct disciplinary proceedings in which aggrieved parties have substantially
more rights to participate. Proposals for this type of fundamental reform will
take some time to draft and to become law. However, as part of consideration
of the Tort Claims Act Amendment I would expect the Administration to com-
mit itself to a basic framework to strengthen civil service disciplinary pro-
ceedings as well as assurances that the Administration will join with Congress
in establishing a comprehensive accountability mechanism.
The necessity to balance the immunity provisions in S. 2117 can not await

that process. Some language—however brief—which will guarantee that exist-
ing civil service proceedings will, in fact, be instituted whenever a Tort Claims
Act suit is filed for constitutional torts is essential to this bill. In addition,
Civil Service disciplinary proceedings should be made to extend to any violation
of the constitutional rights of Americans by a Federal employee. Finally, in a
disciplinary proceeding, aggrieved parties must be given the right to participate
and to appeal any ruling which does not impose sanctions on Federal employees
responsible for violating constitutional rights. I am delighted to hear the At,
torney General say in his opening statement that he is "personally agreeable"
to an amendment along these lines. I am sure that with the Department's as-
sistance such an amendment can be drafted.'

Second, for Federal officials for whom civil service disciplinary proceedings
are not available or appropriate, plaintiffs must be given the choice either to
sue the government under the Tort Claims Act or to sue the employee in his
individual capacity. Civil Service proceedings, for example, are not available
for former government employees and are not appropriate for high level Pres-
idential appointees. Under the amendment I suggest a plaintiff would not be
able to join the United States and the employee as co-defendants but would
have to make an irrevocable choice of which to sue. The Justice Department
should be given clear authority to represent Federal employees who are sued
in their individual capacity. It is my understanding that few plaintiffs would
choose to sue such Federal employees in their individual capacity because the
likelihood of recovering damages from the employee is substantially less than
recovering from the government.
I had determined two other amendments to be essential and I understand

that the Department has agreed to them during the course of its discussion on
the bill. One is to eliminate a "good faith" defense on the part of the Govern-
ment.' The other would allow class action Kitts and authorize the award of at-
torneys fees to plaintiffs.' One other area that needs to be addressed is the
level of minimum damage which can be recovered by a successful plaintiff.
With amendments along the lines I suggest, I can see some merit in the bill.

At present plaintiffs are often unable to recover damages because Federal em-
ployees can raise a defense of qualified "good faith" immunity. And, as I have
mentioned of the Department's present program of hiring of private counsel
is in real jeopardy.
Let me close by saying that I am sympathetic with the need to defend Fed-

eral employees who responsibly and vigorously perform their duties. It is also
a good policy—as the subcommittee staff report will confirm—to avoid the
problems created by the Department's hiring of private legal counsel.
In pursuing these two objectives, however, one must remember that the re-

cent deluge of civil suits against Federal officials and the evolution of the
Department's policy of hiring private counsel to defend these suits are direct
consequences of past widespread government lawlessness. In attempting to
mitigate this situation we must guard against encouraging the opposite re-
sult. It would be both ironic and tragic for us to comfort and encourage Fed-
eral employees who intentionally violate the constitutional rights of Amer-
icans in our concern over the plight of innocent Government employees harassed
by civil suits. Clearly, this bill must ensure the accountability of officials by
providing effective safeguards against abuse.'

2 See amendment at p. 49.
See p. 48 of the appendix.

4 See p. 48 of the appendix.
5 See recommendation of the Senate Intelligence Committee at p. 145 in the appendix.
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TESTIMONY OF GRIFFIN B. BELL, ATTORNEY GENERAL OF THE
UNITED STATES; ACCOMPANIED BY IRVING JAFFE, DEPUTY
ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION

General BELL. Mr. Chairmen and members of the subcommittees,I appear before the subcommittees today in support of the admin-
istration's request to amend the Federal Tort Claims Act. I am ac-
companied by Irving Jaffe, Deputy Assistant Attorney General, Civil
Division, who will address specific provisions of the bill and respondto your detailed questions concerning them.
The legislation before this subcommittee today would redefine the

relationship between the Federal employee and the private citizen.It would remove an unjust and counterproductive burden now
weighing on the shoulders of Government employees, the possibility
of being held liable for a sizable judgment in a civil suit brought
for the way he performs his job. It would permit a citizen aggrieved
by a Federal employee to sue the U.S. Government, a financially
responsible defendant.
The opportunity to institute disciplinary proceedings against an

employee who violates another person's constitutional rights would
be strengthened without in any way diminishing the employee's
liability for criminal prosecution. Finally, it would save the U.S.
Government's funds by not requiring it to hire private attorneys to
represent individual defendants and will simplify lawsuits against
the United States.
The bill would accomplish these objectives by expanding the bases

upon which the United States can be held liable for the conduct ofits employees under the Tort Claims Act, and by making suits against
the Government the exclusive remedy in such cases. The Congress
has already recognized the merit of these objectives by completely
immunizing the operators of our motor vehicles from civil suits and
almost all Government physicians from malpractice suits.
The concept of immunizing Federal employees from civil liability

for the performance of their duties is one of the most venerable
doctrines in American jurisprudence and recognized by the Supreme
Court more than 80 years ago. Versions of the immunity doctrine
designed to protect members of the judicial branch run even deeper
into our Anglo-American common law; and immunity for members
of the legislative branch is found, of course in the Constitution.
One of the rationales for protecting officers and employees of all

branches of the Government from civil liability is to protect and
encourage fearless vigorous, and effective exercise of their job re-
sponsibilities which, even when properly discharged, undoubtedly
will, from time to time, displease some of those who are affected by
their actions.
In recent years, the doctrine of absolute immunity for Federal

employees has come under understandable attack in light of the
tragedy of Watergate.

Heretofore, a Federal official was completely immunized from
personal liability and from the need to defend the suit against him
if he established that the challenged conduct was performed within
the scope of the outer parameters of his official duties and that those
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duties involved an element of discretion. More recently, however,
the courts have qualified the immunity of a Government officer by re-
quiring him to prove, in addition, his good faith belief in the law-
fulness of his conduct.
Such liability for Federal employees serves no constructive pur-

pose. First, it is of little use to the citizen plaintiff who rarely recovers
substantial sums from individual employees.

Second, it is neither a practical nor realistic deterrent of improper
or unlawful activity for the very reason that large judgments are
so infrequent. Judges and juries are understandably reluctant to
make such awards against Government workers. For those who say
that the threat of suit deters improper conduct, it is equally true that
the threat of suit deters proper conduct. For a punishment to be an
effective deterrent it must be predictable.
Third, the prospect of being required to submit to the frequently

long and probing process of civil discovery in the face of adverse
publicity in the press, even with the reasonable expectation of even-
tual vindication, is inhibiting to the performance of one's job re-
sponsibilities and is destructive of morale. Let us remember that the
very great majority of the millions of Federal workers are honest,
law abiding, and conscientious.
The possibility of civil damage actions for these people tends to

discourage taking difficult assignments and performing such assign-
ments thoroughly and courageously. Instead, it has the effect of caus-
ing otherwise responsible officials to worry about "covering" them-
selves. I know this is true in the Justice Department and in other
departments and agencies of the Federal Government.
If civil liability of Federal employees is removed, however, I rec-

ognize that some sort of mechanism should be established to insure
the fair and effective disciplining of a Government employee who has
violated a citizen's constitutional rights. This bill would not affect
such an employee's liability under the criminal laws, but criminal
liability alone is not a complete system of accountability.
To this end, I am personally agreeable to provisions which would

assure effective and fair procedures to discipline an employee who
has violated another's constitutional rights procedures in which the
injured person can participate in a meaningful way.1 We understand,
however, the administration is considering such new procedures.
From a deterrent point of view, I believe that the prospects of dis-

ciplinary action and, if the conduct is criminal, the possibility of
criminal prosecution, will be sufficiently strong to discourage im-
proper conduct in the future.
A problem related to the decreasing scope of immunity given to

Federal employees is the need to hire private attorneys at an ever
increasing rate to perform the representational functions tradition-
ally undertaken by department employees. The problem results from
the fact that with the erosion of absolute immunity from civil suit,
Federal employees are increasingly being subjected to personal suits
for damages. Most suits based on constitutional torts name several
employees. Frequently these Federal defendants have conflicting

1 See Department's proposed amendment to S. 2117 at p. 49 in the appendix.
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accounts of underlying facts. In other cases, arguments that could
best protect them from individual liability may conflict with broader
policy interests of the United States. In such instances, ethical con-
siderations prevent the department's attorneys from representing the
employees.
Under present legislation there are only two alternatives. The first

is to deny the Federal worker representation for conduct undertaken
within the scope of his employment and require him to retain private
counsel at rates that are certain to create financial disaster. The sec-
ond choice is to spend the taxpayer's money to hire private attorneys
to represent the employee on an independent basis without any super-
vision by me. Neither alternative is satisfactory.
Denying all forms of Government legal assistance for the per-

formance of Government work would produce chaotic results. It is
in the Government's interest to represent. or provide representation
to its employees who are sued as a necessary incident to the preserva-
tion of morale and the effective performance of their duties. It is not
untoward for any employer to provide such representation to his em-
ployee. The choice of hiring private counsel also presents unsatis-
factory results. The cost of private counsel is proving to be a highly
expensive undertaking even though the maximum fees we have per-
suaded private attorneys to accept are frequently less than half their
normal rates. In fiscal 1977, the Department spent over $600,000 in
private counsel fees. In the first quarter of the current fiscal year,
the Department paid approximately $240,000 in fees. If the first
quffrter figures continue at their present rate through the remainder
of fiscal 1978, we will be experiencing a 60-percent increase in private
counsel fees.

Notwithstanding these difficulties, the retention of private counsel
is the most viable alternative by which the Government can fulfill its
obligations to itself and to its employees when it cannot represent
them.
Under the amendments to the Tort Claims Act proposed in this

bill, the United States would become exclusively liable for all consti-
tutional torts and most of the common law torts of its employees.
Individual Federal employees would not be named as defendants in
such lawsuits; and, as a result, there would no longer be many con-
flicts or any need to provide them with costly representation.
For the first time, this bill will provide that the United States

would make itself liable in damages for the conduct of its employees
for acts or omissions in most common law torts and for all actions
which violate certain constitutional rights of individual Americans.'
Each citizen would be guaranteed a financially solvent defendant.
Of equal significance is the fact that the United States will not

raise the immunity defenses now available to its employees who are
sued personally.2 Even though the defenses have been greatly reduced
in scope, they still afford a Federal employee with an eventual means
of avoiding civil liability if the employee can establish his good faith
belief in the lawfulness of his conduct.

1 See questions and answers at p. 131 to 139 in the appendix.
2 See Department amendment at pp. 4S, 49.
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Under the proposed legislation, the United States could not raise
the good faith of its employees as a defense to liability for consti-
tutional torts. As a practical matter, the liability of private citizens
to recover damages for constitutional torts would be greatly in-
creased if they need only prove violation of their constitutional
rights regardless of the good faith of a Government employee.
The bill assures a monetary recovery for constitutional torts by

providing for liquidated damages where actual damages are small or
nonexistent. Under present law, a plaintiff must usually establish
concrete injury to receive damages. Such proof is often impossible in
the case of nonviolent conduct involving violations of constitutional
rights which are of an intangible nature. The bill would remedy this
inequity by providing for the payment of liquidated damages upon
the showing of a tortious constitutional violation alone.
I view the Tort Claims Act amendments as one of the most im-

portant pieces of legislation that I have proposed from the stand-
point of both our country's citizens and its employees. The legislation
attempts to strike a difficult and careful balance between redressing
Government wrongs suffered on occasion by individual Americans
and the undisputed need to permit our Federal employees to conduct
the affairs of Government in an uncowardly manner. The interests
are very competitive ones. No piece of legislation can fully accom-
modate one without impairing the other. Under current Federal law,
neither interest is being well served. I believe, however, that the bill
before you goes a long way to strike as satisfactory an accommoda-
tion of both interests as I have been able to find.

This concludes my overview statement, Mr. Chairman. I and the
other Department officials present will be happy to answer any ques-
tions the subcommittees may wish to raise.
Senator METZENBAUM. General Bell, what is the aegis of this bill?

How did it develop? Did it come about by reason of the expenses of
hiring private attorneys and a rapid escalation of those costs? Was it
the fact that various Government employee organizations came in
and said that this is becoming a special problem?
I am not questioning the validity of the legislation in toto. Rather

I am saying, how did the Attorney General's office happen to drafi
this bill? It hasn't been before Congress before has it?
Mr. JAFFE. Excuse me. Yes, it has. We introduced a similar bill—

not quite as expansive, but to accomplish the same purposes—in 1973
in the 93d Congress. The bill was assigned number H.R. 10439, I be-
lieve.1 And a similar bill was introduced by a Member of the House—
an identical bill—early in this session. [H.R. 9219] The problem is
longstanding.

Senator METZENBAUM. I guess that still does not answer my ques-
tion. It does answer 

General BELL. Let me answer that since I'm the one who got it
introduced this year.
I did not know about the bill Mr. Jaffe is speaking of.
When I first became Attorney 'General I was told we owed about

$4 million in attorneys fees to private lawyers, obligations under-
taken by the previous administration. I started checking up; it de-

'See copy of H.R. 10439 at p. 215 in the appendix.
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veloped that that figure was highly exaggerated. Nevertheless, we
did owe money to a number of outside lawyers. I started trying to
find out how we happened to get these lawyers.
Some we got because a defendant on a civil suit was under investi-

gation under criminal allegations so, we had a conflict. We could
not be prosecuting and defending at the same time. At least that was
the ruling that had been made by Attorney General Levi.
Others were far more complicated. We might have a case, let's say,

of 15 or 20 defendants. Some defendants would be agencies some, in-
dividuals. There might be some conflict in positions of some of the
defendants. So, we had to get outside counsel.
In one suit—I have forgotten the name of it—I had to get an out-

side lawyer to interview all the defendants to see if there was any
conflict in the positions before we could decide about getting outside
counsel. We were able to go forward with that case—I was told—
without getting outside counsel. So, it is terribly complicated.'
I visited FBI offices around the country. I found out that the

agents were buying liability insurance—something like malpractice
policies—because they were so worried about civil suits.
Then the last thing that happened: I was being brought these

papers to sign substituting the United States as a party for the drug
manufacturers who made the swine flu shots. Congress, in its wisdom,
passed a law substituting the United States as defendant anytime
a drug manufacturer was sued.2 It struck me as rather odd that we
would do that for drug manufacturers, but we would not do it for
our own employees.
So, that was some of the background of it. I directed that we get a

bill drawn and get it introduced. I went to see the chairman of the
Judiciary Committee, Senator Eastland. I mentioned it to him, and
I also mentioned it to Chairman Rodino. I mentioned it to other
people. I did not find anybody opposing it so, we went forward.
I am glad to know about the other legislation that Mr. Jaffe men-

tioned. But, until this moment, I thought this was a product of my
own imagination.

Senator METZENBAIIM. I think, Mr. Jaffe, I might correct that. The
other bill was not constitutional violations.
Mr. JAFFE. Yes, sir, it was; it included constitutional violation.

It was an exclusivity bill. It made the United States the exclusive
defendant in both constitutional and common law torts.
General BELL. One other fact I left out that persuaded me: We had

one case where we were liable. There was clear liability. I said, well,
it seems to me we ought to have some arrangement where the Gov-
ernment could just pay these damages and just admit liability. You
know, if you are wrong you ought to say that you are wrong. I
found out we could not do that. You cannot get individuals to do
whatever you tell them to do sometimes.

Cointel would be a good set of cases. If somebody sued you on
Cointel tort, and the Government was the defendant—in a lot of
those cases I would admit liability. You would have long trials for

1 See "Justice Department Retention of Private Legal Counsel to Represent Federal
Employees in Civil Lawsuits," staff report of Subcommittee on Administrative Practice
and Procedure.

2,See copy of swine flu bill at p. 212 in the appendix.
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-damages whereas, under these liquidated damages provisions, you
pay damages.
It seems to me that would be in the interest of the country, par-

ticularly at this time where we are in the tail end of the healing
process, as I call it. I would like to clean up a lot of these things
that we have had in the past. This would be a way to do it.
Senator METZENBAUM. Of the accumulation of legal fees that you

had facing you when you came in, what percentage of the total would
you say came about by that which we might say were Watergate
related? Were any of them, or were many of them?
General BELL. Mr. Jaffe?
Mr. JAFFE. None of those at that time were related to Watergate.

But most of them did involve constitutional type violations.
Senator METZENBAUM. Most Of COintel 
Mr. JAFFE. No; that came later. Cointel was just recently begun.
Senator METZENBAUM. The thrust of my questioning has to do

with whether or not this is largely a temporary problem growing out
of a series of revelations of unconstitutionality or unconstitutional
acts or violations of law in recent years which we might hopefully
think might be behind us in the main. Do you think this is a con-
tinuing problem and process?

General BELL. I think it will be continuing. I think it will con-
tinue. We have an unusual number right now, but I think it will
continue.
Based upon my experience as a Federal judge, we have a litigious

society—take prisoners' suits for example. Prisoners seem to get
some therapeutic value out of suing people. They sue a lot of people.
I am sued quite often now about things I have never heard of and
don't know anything about.
I was accused recently of being a coconspirator in a case that

started a long time ago. They just added me, and I never knew there
was such a case in existence.
Well, I don't know that I ought to have to be named about some-

thing I don't know anything about.
Senator METZENBAUM. I heard you were thinking about it when

you were down there in Atlanta before you ever joined the adminis-
tration.

General BELL. Maybe I was. I do not think it serves any useful
purpose to have all these Government people named themselves in
these kinds of cases. You have got to get a lawyer to go to court
just to handle frivolous cases. It would just give better control.
To answer the question specifically, we will always have some

suits against Government agencies; and this is not a bad thing. You
know we are more conscious now of our constitutional rights than
we have ever been. If a citizen feels denied or deprived or feels that
they ought to be vindicated from some constitutional right, why not
go to court? And why shouldn't the Government respond? But, at
the same time, we have got to be careful to have some disciplinary
procedure or device so that the employee will be punished.
In the drug cases—as I understand the law—we can sue the drug

manufacturer if we find they are negligent. We have got to defend
the case. But, if they were negligent in the manufacturing process,
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we can turn around and sue them. That is one technique that we
might use here—or just a plain disciplinary procedure.
Then you have got a complication. Sometimes the Government

employee has retired or resigned. We have got to find out what we
do in those cases. But I would say this. Even in the future, if we
don't have as many cases as we are having right at this time, it still
would be a good thing to have this law.
Senator METZENBALIM. I think one of the major concerns has to

do with the matter of employee accountability. I think this bill
should not do anything to cause that not to be a factor.

General BELL. I will agree to that.
Senator METZENBAUM. 'the question is how to obtain accountability.
In your statement you talk about certain procedures. Could you

give us some idea of the kind of procedures you are contemplating
under that language ?
General BELL. I'll take a shot at it. We will use the FBI for an

example because that is probably the most visible agency in the Gov-
ernment for suit purposes.
If there is a complaint now filed against an agent under the pro-

cedure set up by Attorney General Levi or, indeed, anyone in the
Justice Department, we refer it to what we call the Office of Pro-
fessional Responsibility. There is such an office in the FBI. They
then have an administrative hearing. Or, if I see something myself
that I want to refer, that takes that same route.
They impose discipline. It could be a reduction in rank. It can

be suspension or reprimand. And then it comes up on appeal to the
Attorney General eventually. If the punishment is not high enough,
you can send it back. In fact, in a case that was released recently,
it was sent by Attorney General Levi—it was referred to the Office
of Professional Responsibility for review. Of course, the Department
of Justice did not think sufficient action had been taken.
Now, this is already in place—all these kinds of procedures. But,

as I understand, there are a lot of instances in setting up procedures
so that the person whose rights have been violated can participate
in these administrative procedures. That is something we do not
have now that would be a new thing. I do not object to doing that,
incidentally.
Senator METZENBAUM. Mr. Attorney General, realistically speak-

ing, is that very effective? You know, there was an issue in this
country—we don't hear too much about it now—about whether, if
we had a complaint with the police department, the issue should
be taken before a civilian review board or whether it should be be-
fore the police themselves.
Now the FBI is checking on themselves and their own fellow work-

ers. Whether it is the FBI or any other agency, can Congress and
the American people really expect that there will be an independent
thorough investigation? I give you an example, one that is in high
profile at the moment. The investigation made in-house in the Mar-
ston matter has created a lot of public discussion. I am not sitting
here judging right or wrong. Suffice it to say that the public media
have questioned the fact of in-house investigation.
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Yes; it is a step in the right direction that the individual can
participate in the hearing. But, going beyond that—for example,
there have been a lot of FBI wrongdoings in recent months and years.
How many FBI officers have been disciplined in the course of

the past three years, would you say?
General BELL. I do not know, but I can give you figures. There

have been some, and there have been people in the Department of
Justice.
[The information on disciplining of FBI agents follows:]

DEPARTMENT OF JUSTICE,
Washington, D.C., May 11, 1978.

H011. HOWARD M. METZENBAUM,
Chairman, Subcommittee on Citizens and Shareholders Rights and Remedies,

Committee on the Judiciary, U.S. Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: This is in response to your request that the Department

supply statistics reflecting Federal Bureau of Investigation disciplinary action
against Bureau agents who were accused of committing so-called constitutional
torts.
We have been advised by the Bureau that during 1977, there was a total of

69 allegations against FBI personnel occupying the position of Special Agent or
above. No allegations of constitutional tort were made against service support
personnet Investigation determined that no administrative action was warranted
in 64 cases due to the fact that the allegations were determined to be unfounded.
In 2 cases the personnel involved were disciplined. Of the total number of al-
legations, 2 were withdrawn; 1 ease involved Agent personnel of another
agency.
I hope that this material will be helpful to the Subcommittee.

Sincerely,
PATRICIA M. WALD,

Assistant Attorney General.

General BELL. Since you brought up the Marston matter, I would
like to respond to that.
I have had myself investigated twice in the last month on inci-

dents arising in the great Sate of Pennsylvania. The first one was
in Pittsburgh, where the New York Times say that I and Mr. Egan,
the Associate Attorney General, had obstructed justice in that we
were trying to put an unqualified U.S. attorney who was then being
investigated by the FBI. I asked that the Office of Professional Re-
sponsibility investigate me on that. They have, and they will be
reporting soon.
In the Marston matter, there was a charge by Marston—and the

media strongly implied—that I knew of an investigation of a Con-
gressman at the time the President spoke to me. I thought that it
ought to be clarified inasmuch as I did not know, so I made an
affidavit saying that I did not know.
Now, I do not know what else I can do. I could convene a grand

jury and go there and tell them that I did not know anything
about it.
Then I went further and got affidavits from people under me,

which got it up to the point that there was some suggestion that he
was a suspicious character but that was never brought up any
higher. So, I think it is very clear that I did not know.
Then I directed somebody to go and get a statement from the

President to see if he knew. I do not think that I have heard of an
Attorney General doing that before.
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I do not know anything else I can do about that except to advise
the public—as I propose to do in a few days—as to whether or not
there was an investigation.

Senator METZENBAUM. Let me say this. You are almost proving
my point. My point is not whether there was independence, whether
you knew or did not know—and I do not sit here in judgment on
the Marston case.
The point I am making is this. Because the committee making

the investigation was an in-house investigating committee, its credi-
bility has been attacked—not by me, but by the media nationally.
General BELL. Because it is in-house.
Senator METZENBAUM. It is in-house. That's the question I am

asking about in this matter.
General BELL. There is no other place to go.
Senator METZENBAUM. Well, I think 
General BELL. Well, if you want to create some other place, it

would suit me fine. I would be glad to appear before the Senate
Judiciary Committee 

Senator METZENBAUM. There are some other 
General BELL [continuing]. To say that I did not know about any

investigation in the Marston matter.
I will be glad to appear in Times Square, if you want to convene

a trial there. As I told somebody the other day, the United Nations
or The Hague would be fine with me. But you are never going to
connect me with knowing it.
Senator METZENBAUM. To discuss the Marston case further, let

me say that a newspaper man came in to see me yesterday. I said,
"Well, they got affidavits from the Attorney General and from the
President." He said, "No • they did not get an affidavit from the
President." And I said, "o; they got a statement from the Presi-
dent; they said that they didn't need to have him under oath."
Then he said to me, "They never spoke to the President." And I

said, "That isn't what I read in the paper. I understood they did
speak to him." Well, I don't know, and I am really not sitting in
judgment.
The point that I am making is this. I think, if you are going to

have effective accountability, that either you have to have, in this
kind of a matter, a special prosecutor or a special investigator—a
totally independent person or persons. Or, in the case of employees,
you have to have some kind of a review board that is totally un-
responsive to the agency that is itself involved in the alleged wrong-
doing. Or else the person who claims to have been wronged will
never feel that they got justice; and probably the American people,
when they learn about it, will not think they got justice. It will al-
ways be suspect—whether it is the CIA investigating its own people,
or Cointel, or whether it is HEW or any other agency.

General BELL. I have no objection to having some outside group;
that's why we have courts now for crime. But, if you want to have
something short of that, you could have some outside group. I have
no objection to that. I appreciate the point you are making.

Senator METZENBAUM. I think that what I am trying to say is that
I would feel more comfortable—and I don't have anything spe-

26-729 0 - 78 - 2
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cificallv in mind because Tam not the author of this legislation nor
am I that much of an authority on it—if the disciplinary agency
or the individual were totally unconnected to the agency in which
the individual is working. Some have suggested the Civil Service
Commission. I am, frankly, not certain that I buy that concept my-self. I think, conceivably, that there might be some special kind ofdisciplinary review board or something of the kind. I throw this
out to you as a consideration of the kind of thing that I think somefurther thought should be given to.
General BELL. Let me make a suggestion of a middle ground onthat. There is a way that you can appeal what the agency does inits own disciplinary proceedings. This would make the agency bemore careful, but there would not be too many appeals.
Senator METZENBAUM. To whom would you appeal?
General BELL. You would have some outside group; the CivilService Commission or 
Senator METZENBAUM. In other words, you have an in-house dis-ciplinary procedure 
General BELL. Right.
Senator METZENBAUM. And then with the right to review.
General BELL. Right.
Senator METZENBAUM. I think that would be 
General BELL. It would be a more practical way to do it.
Senator METZENBAUM. I think the only point that I am making isthis. As a part of this bill we ought to have this kind of program orperhaps certainly in place so we know what is going to happen.General BELL. I am in agreement with that.
I will tell you, if you get into a position where I am, where youhave to work out something like the discipline of a person and youfeel like you ought to make it public and you know you are goingto generate civil suits which might in the end be terribly costly tothe person, then it may impair your thinking when you are preparedto discipline someone. Or, if you discipline him, you don't want tomake it public. But, if you close the record, it would probably be-come public. So, it really interferes with management because man-agement includes some disciplinary action. That is another reasonwhy we need some legislation of this kind.
Senator METZENBAUM. In these proceedings, who would initiatethe proceeding? The citizen? If the citizen were to initiate it, howwould he or she go about doing so?
General BELL. Mr. Jaffe and his group have been studying that,so I prefer him to answer that.
Mr. JAFFE. We have been considering that. While there are someproblems that have to be determined, regardless of which way wedetermine some of the other problems, the citizen—that is, the per-son who was injured, the person whose rights were violated—wouldbe able to initiate the proceeding. He would, in our contemplation,not only be able to participate; he would be able to question wit-nesses.1 He would be able—in our thinking so far—himself to appealto the Civil Service Commission, at which place he could get anentirely new trial; that is, a completely new trial.

1 See Department amendment § 7802(c) (1) on p. 49.
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The Civil Service Commission would not merely review, as it does
today, whether the procedures of the agency and its own regulations
were followed. He would have a new trial, if you will, or at least
a new investigation.2
There is some talk—we have not fully resolved that part of the

thing—as to whether or not the citizen himself may seek judicial
review from his dissatisfaction with anything the Civil Service Com-
mission does.3
These are all the possibilities we are considering. But the initia-

tion of the complaint, investigation, by the citizen is something we
in the department at least have all agreed upon.

Senator METZENBAUM. Mr. Jaffe, you are doing what I am doing;
iand it is bothering me a bit—like we have done n the name of our

subcommittee. We keep talking about the rights of the citizen. Some-
how we ought to find a word that is more apt, because noncitizens
have rights as well.
Mr. JAFFE. That is correct. I changed the word "citizens" to "per-

sons" every now and then when I saw it.
Senator METZENBATTM. Our subcommittee name has that. I have

used it; you have used it. I think we all understand that we are not
talking about citizens, but persons.
When do you see the Department, Mr. Jaffe, being able to resolve

some of these questions as to various problems and issues that are
still unresolved pertaining to this legislation?
Mr. JAFFE. Well, frankly, the only problem that I see that is un-

resolved is unquestionably one of the most important. That is what
we have come to call accountability. It has to do with the ways and
means of disciplining.
I think we have resolved all other questions; I think we have, with

certain s mendments that we are prepared to propose.
Tt is very difficult for me to make an estimate because it involves

not oniy our ideas—"our" being the Department of Justice—but it
may involve the Office of Management and Budget. It certainly
would involve the Civil Service Commission. Agencies' views would
have to be made known because it would impose a much greater
burden on them than they have yet experienced.
So, I cannot give you an estimate. But I would hope that we could

do it with reasonable dispatch.
Senator METZENBAUM. Well, I know that the Attorney General is

anxious to move the bill.
Mr. JAFFE. Yes.
Senator METZENBAUM. The chairman of the subcommittee wants

to be cooperative, but I want to be certain that we understand that
we are not going to move the bill until we get this issue resolved.
So, at this point I want to make it clear that we will not be dragging
our feet if you won't drag your feet.
Mr. JAFFE. We are mindful of that. We would like to have this

bill go forward, and that is enough impetus for us to act as quickly
as we can.
I would hope to be able to do it in a matter of a few weeks. The.

only reason I cannot give you a definite deadline is because, if it

2 See Department amendment § 7802(c) (2) on p. 50.
3 See Department amendment § 7804 on p. 50.
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was only the Department of Justice that had to work this out, I
could give you a time.
Senator METZENBAUM. I will not pressure you on it. I just want

you to understand that the corollary of moving the bill is that we
resolve the question.
Mr. JAFFE. I had assumed that, Senator.
Senator METZENBATIM. Will the individual person be able to prose-

cute both the suit and the administrative procedures simultaneously?
Mr. JAFFE. Well, we have discussed that. We would consider that

undesirable for many practical reasons.
General BELL. We had a meeting on that yesterday. I concluded

we could not agree to that.1 I think some people wanted us to do that,
but that would just have exacerbated the problem. We would have
two proceedings going at the same time. There would be nothing:
to be gained by doing that. It would be sort of a—not a double re-
covery, but a double procedure. It is unnecessary, in my judgment.
Senator METZENBAUM. Would you then be forcing the individual

into an election?
General BELL. Only if the individual wanted to go strictly by

disciplinary proceedings.
If the individual wants to claim damages, then I think that route

ought to be taken first. Then, if damages are awarded and the dis-
ciplinary proceedings results in no discipline, then I think the citizen
ought to be able to appeal that somewhere.
Senator METZENBAUM. Let us take an example 
General BELL. On the other hand, if the citizen says, "I don't care

anything about any damages; I would just like to have a disciplinary
proceeding," then I thin they ought to waive damages in that
instance.
Senator METZENBAUM. Let's take some specific examples. Let me

take an elementary one.
I can think of many cases, such as a drunken driver who goes out

and causes a personal injury or property damage and perhaps should
be subject to disciplinary proceedings. Now, edo not think the indi-
vidual who suffers by reason of that fact should be deprived of re-
covering adequate damages. It may be very great pecuniary damages,
but that individual may also say that "I think it is a terrible thing
that my Government lets a person stay on, and they do nothing to
him; he is just going to stay on in the same position."
There may be many other kinds of cases where you really need

both remedies. I am not even sure the matter of disciplinary pro-
ceeding is a remedy. But I think it is a question of saying, "Well,
why isn't the Government doing something about this particular
person who violated my civil rights, my constitutional rights, my
legal rights? Even though I am going to get damages, it still seems
that they ought to be doing something."

General BELL. I agree with that. You would get damages, and
you would get the disciplinary proceeding. I just say go for damages
first to see if you are entitled to damages. You might find the per-
son was not drunk. So, that is just a waste to go both ways at the
same time.

1 See Department amendment § 7802(a) at p. 49.
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Senator METZENBAUM. Give me the rationale as to why the indi-
vidual should not be permitted to proceed on both fronts at the
same time. I am having trouble following that.

General BELL. There is no rationale to it; it is just a complete
waste. Why should you have two lawsuits when you can get by with
one? That's what is wrong with our court system now; we have so
many things like that going on.
I tell you the truth. I would rather not have the bill if we are

going to get so complicated that it will fall of its own weight.
Now, the idea of presuming somebody is guilty before they have

a trial and starting a disciplinary proceeding—suppose they find in
the disciplinary proceeding they are not guilty and then in the court
suit that they are?

Senator METZENBAUM. But, as a matter of fact, that probably
would be an element of evidence in the case that in the disciplinary
proceeding they were found not to have been subjected to discipline,
that they had not done anything wrong.
Mr. JAFFE. It would not be the same proceeding at all, Senator.

Nothing that would occur in the court case—if the United States
was the defendant—would permit us, for example, to discuss the
good faith of the employee. It would not permit us to bring in any
of the evidence—not any of it, really—that the employee would
have available in the disciplinary proceeding. So

' 
the evidence in

one would not even be remotely admissible in the other.
Senator METZENBAUM. I am willing to agree with that. But, having

said that, let's assume that John Jones works for you in one of your
departments. He goes out and drives this automobile, and he is the
same drunk driver. He is driving while intoxicated. And he is
charged in a criminal court for DWI and he is charged in a civil
court with a damage suit. Now, you might have two cases going with
a degree of burden of proof in both those cases.
It really does not preclude one going forward absent the other. It

does not say which one has to go before the other. And I am really
repeating in saying, what is the rationale for saying we only want
one to go forward and not the other?

First of all, the statute of limitations might be running against
the individual while the disciplinary proceeding is going on.
Second of all, while the civil proceeding is proceeding forward, it

may be two years for that pattern to be disposed of. Meanwhile,
that person could do the same thing over and over again. Also, if
it happened to be an appointee, he might even have left the Govern-
ment by that time.
I can't quite 
General BELL. Let's take a better example instead of driving a

car, because that is already covered by law. Let's take some FBI
agents breaking down somebody's door and breaking into a house
without a warrant. Presumably the FBI or the Attorney General
would be responsible enough to start a disciplinary proceeding in
that case.
What we are thinking about now is the citizen being able to par-

ticipate and to get redress in case our system was inadequate to the
extent that we failed to punish it. Now, that citizen could sue for
damages at the same time.
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It may be that this is a nonproblem that we are discussing. I do
not think we can discuss it very well until we write it out. We havenot written it out yet. It may be that, once we have written it out,I will agree with you.
Senator METZENBAUM. I think you ought to reconsider the state-ment saying that if you had to have this you would not want thebill at all.
I do not come forward with any preconceived idea. I walked into

this hearing not even thinking about this subject, but as we talkedabout it and it developed, it does give me some concern. I think we
ought to be talking further about it.

General BELL. I think we are trying to accomplish the same thing.Oftentimes you gain when you articulate things in writing.
Senator METZENBAUM. Let me ask you this. Suppose an individualwho files a complaint before a disciplinary proceedings needs a

lawyer and has some court costs, or some deposition costs, whatever
the case may be. It is contemplated that those costs will be covered
if he or she prevails or she did not prevail? Has any thought been
given to the subject?
Mr. JAFFE. In the administrative proceeding?
Senator METZENBAUM. Yes.
Mr. JAFFE. I do not recall that that was discussed. We could

consider it.
General BELL. It was not discussed yesterday.
Senator METZENBAUM. I suggest that at least it be brought on the

table and thought about and discussed, hopefully with my staff.
Mr. JAFFE. Very well. But that would introduce a factor which

would have some bearing on whether you could have both simul-
taneously and other considerations.

Senator METZENBAUM. The question does not mean that I am pre-
supposing the answer.
Mr. JAFFE. I understand.
General BELL. I think it would not be a bad thing to put a lawyer

in the matter. You can discipline a lawyer. You can make him sign
a rule 11 certificate, and you eliminate frivolous cases whereas the
pro se type matter gets to be a problem.
So, I think, other than giving a person a lawyer—which we like

to do in our country—there could be another advantage to it. So, we
will look at that.1
Senator METZENBAUM. I think at least part of the reason for our

preliminary hearing is to open these concerns and raise the issues.
Mr. JAFFE. Senator, I would like to correct a statement I made

before in case it was misunderstood.
I said, in outlining an administrative procedure that we had been

considering—I indicated that judicial review from the Civil Service
Commission to the courts by the person who was aggrieved was
under consideration.
The Attorney General has already expressed the view that he

would favor judicial review.
Senator METZENBAUM. Judicial review by 

1 The Denartment disciplinary proceeding amendment at p. 49 does not provide for
attorney's fees.
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Mr. JAFFE. At the person's instigation. The employee has thatright.
Senator METZENBAITM. One of the questions my staff has raised iswhat kind of sanctions or procedures could be used with respect to

presidential appointees and ex-employees, since no administrativeproceeding is possible against them? Then, what is your view withrespect to the question of whether the inelividual would have theright to sue either the Government or the individual?
General BELL. That is the same category of people who have re-

tired. You have a substantial number of people that you could notreach with an administrative proceeding: retired people, somebodywho resigned, Presidential appointees. We never resolved that
yesterday.
At one point, Irving Jaffe had the idea that we would make public

findings. It would be like a public censure. That would be one thing
you could do. You could go ahead with some commission and just
make public what happened. That could include a reprimand.'
But you could not do something like discharging people or dock-

ing their pay unless you wanted to dock their pension, and I expect
that would get too complicated to pass. We did not say anything
about that. We have not thought, really, of a good answer to that.

Senator METZENBAITM. I think it is a problem. Public censure or
reprimand would be significant, as I see it, if you were talking
about a high-level, high-profile individual. In most of the cases,
you are talking about low level, low profile people, and the very
best you might get is a 1-inch item in some newspaper somewhere
which would not be very significant.
General BELL. Right.
Senator METZENBAMVI. I think one question I would like to propose

to you in those cases where the person had left the Government is
whether or not in those instances there ought to be an election of
remedies—that the person would have a right to sue the Government
or the individual.

General BELL. That is what we are thinking about.2
I know that in one investigation that we just released, most every-

one in that matter has already left the Government.
Senator METZENBAITM. How many criminal prosecutions have been

brought for violations of constitutional rights such as Cointel,
wiretapping, et cetera, done by the Government? We know of the
Kearney matter, but we do not know of any others.
General BELL. None that I know of. There might be some I do not

know about. The only one I have brought since I have been Attorney
General is the Kearney matter.
I looked at the Cointel, and the statute of limitations had run.

Some of those Cointel matters.. are not crimes. Whether you
would agree with Cointel or not is a different question, but you
have to find a crime. The last I saw, there were 291 Cointel
people that were being notified that they may have lost a right. But
the people who did that were not necessarily committing crimes.
The Cointel thing had been wound up by the time I got to Washington.

See Denartment amendment § 7S03 at n. 50.
2 See Department answers to subcommittee questions at p. 119 in the appendix.



20

I have a sufficient number of problems without going back opening
up some that have been closed.
The FBI break-in, I brought one.
Senator IVIETZENBAUM. Mr. J aile, do you know of any?
Mr. J AFFE. No; .1 cannot recall any; but that wouia not normally

come within the province of my activities since we handle no criminal
matters.
When I consulted with the Criminal Division and the Civil Rights

Division, it is possible that they can retrieve this information. But
they have it indexed only under the statute that they may have
proceeded under.
Senator METZENBAIThl. I cannot believe that there 
Mr. JAFFE. We did have the Cotlinsvitie case in which indictments

were returned against either six or eight defendants—I am not sure—
who were Federal drug enforcement agents. They were indicted, tried,
and acquitted.
Senator METZENBAUM. In that case they brought civil, administra-

tive proceedings at the same time they brought criminal proceedings.
Mr. JAFFE. Prior to the criminal proceedings.
Senator METZENBATIM. Prior.
Mr. Jaffe, will you have them figure out their own retrieval

processes and advise the subcommittee in writing what other cases,
if any, have been brought with respect to prosecutions other than
the Kearney and the Collinsville cases, either under Cointel,
wiretapping, or any other similar kinds of procedure? I think the
record ought to show whether there were any more than these two
instances. It is somewhat indefinite at this point. I think it probably
ought to be searched out.
Mr. JAFFE. I will try. The difficulty is that even the retrieval sys-

tem that I understand is in place does not separately identify Fed-
eral employees, for example; so that, even if we were to determine
what statutes might be applicable, and we drew all the files on that,
we would have to go through every one to see if they were, at the
time of the indictment, either current or former Federal employees.

General BELL. We will do our best to get that.
Senator METZENBA1TM. I appreciate that.
[The information referred to follows ;]

STATISTICS ON FEDERAL CIVIL RIGHTS PROSECUTIONS OF FEDERAL EMPLOYEES AS
OF FEBRUARY 1978

The following is a list of criminal prosecutions undertaken by the Civil
Rights Division and the Criminal Division of the Department of Justice over
the past ten years against federal employees for criminal conduct amounting
to violations of another's civil rights.

United States v. Bloemker, et al. (5—CR-73-80, S.D. Ill. August 24. 1973), a
case involving 10 narcotics agents assigned to the St. Louis office of the Office
of Drug Abuse Law Enforcement, resulted from a series of entries into private
homes which became known as the Collinsville Raids. The agents we ee search-
ing, without warrants, for members of a suspected drug ring when they broke
into a number of wrong houses. All agents were acquitted after trial. The
statutes involved were Title 18 U.S.C. §§ 242, 371 and 2236.

United States v. Galdston (CR. No. 77-138, W.D.N.Y. July 28, 1977), involved
an agent of the Alcohol, Tobacco and Firearms Division of the Treasury De-
partment in Buffalo, New York who was accused of assaulting and beating a
hand-cuffed teenager in the head with his service revolver. The defendant pled
nob o contendere and was sentenced to an $800 fine and 1 year of probation.
Goldston was also dismissed by the Alcohol, Tobacco and Firearms Division.
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United States v. Kearney (CR. No. 77-245, S.D.N.Y. April 7, 1977), involvesa former FBI supervisor in the Bureau's New York office for violation ofstatutes proscribing mail interception (18 U.S.C. § 1402) and wiretapping with-out proper authorization (18 U.S.C. § 2511) as well as conspiracy to engage inboth types of conduct. This case is pending.
United States v. Bartell (Cr. No. —, D.N.J. June 14, 1974), involved anAlcohol, Tobacco and Firearms agent who was attempting to purchase illegalguns from an individual who was proving reluctant to sell them. Accordingly,the agent had two informants beat the victim to convince him to make the gunsales. The victim then made the sales and the agent arrested him. The agentplead guilty to violating 18 U.S.C. § 241 and was sentenced to a five year sus-

pended term with four years of probation.
United States v. Wade, et al. (Cr. No. —, W.D. Tex. March, 1976), in-

volved counts against two Customs patrol officers on conspiracy and endeavor-
ing to intercept communications of the targets of a Custom's investigation.
Charges against one officer were dismissed on procedural grounds after
jeopardy had attached; the second officer was convicted on both counts and
given concurrent sentences of two years with execution suspended in lieu of
five years unsupervised probation. The statutes involved were 18 U.S.C. §§ 371
and 2511.

General BELL. We have a number of cases we brought against
State police officers, for example, in civil rights cases. I have brought
some of those indictments since I have been here and have had
some convictions.
Mr. JAFFE. And you understand, Senator, that, in exercising a.

prosecutive judgment as to whether to institute a criminal proceed-
ing, if for example, the agent acted under a warrant which was later
declared to be invalid, under existing criminal law—even in title 18
now—that reliance would be a complete defense; that is, the fact
that he had one. So, even if we thought he had acted improperly or
had used poor judgment, it would not be sufficient as a proper exer-
cise of prosecutive judgment to have indicted him. He has so many
defenses.
Senator METZENBAUM. One of the concerns we understandably

would have is whether or not there has been a reluctance to move
forward on a criminal basis.

Senator THURMOND. Mr. Chairman, I regret that I cannot stay for
this hearing. I am on this Criminal Code matter as a ranking member
of Judiciary. I just wanted to explain that to you and to the Attorney
General.

Senator METZENBAITM. Thank you for stopping by, Senator.
Mr. JAFFE. We will try, Mr. Chairman, to get all the information

we can. I doubt that we could get it, but I would like to get to you
any information where we considered seriously prosecution and then
did not take it.
Senator METZENBAUM. Mr. Jaffe, these are such unusual cases

where the Government is prosecuting its own people that I cannot
believe we cannot find it, whether it is in the retrieval system or
in John Smith's head—how many John Smiths there are, I do not
know.
One of the thrusts of my question comes back to my original

inquiry concerning the matter of the agency judging its own people.
What I am concerned about, the thrust of my question, has to .do
with whether or not there have been a host of instances in which
there may or may not have been basis for prosecution, but that
somebody leaned over backwards because he did not want to prose-
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cute a part of the team. It is the kind of thing, frankly, that the At-
torney General has had the courage to go forward in the prosecution
of the Kearney case, but certainly has been subjected to unbelieve-
able pressure as to what a terrible thing he is doing because he is
prosecuting somebody in the FBI.
What I am asking about is, how many other cases have there been

where it was questionable. as to whether somebody did not have the
courage of their convictions as does the Attorney General to move
forward in that area?
Mr. JAFFE. Senator, I would merely like to say this, since you

mention the reluctance to prosecute a member of the team. My own
experience that deals with civil fraud, for example, frequently in-
volves bribery, antikickback, or anything which involves a Govern-
ment employee who is acting in concert, say, with a Government
contractor or with someone else—in those cases

' 
invariably we will

give immunity to the person who extended the bribe or to the con-
tractor because we think it more important to get after the Govern-
ment employee than it is to retrieve the money from the person who
extended the bribe.
Our thinking at least—and I have observed it in Government in

all the years I have been there—is that, when it is a Government
employee who is involved in wrongdoing, it is more important to
reach him for the integrity of the Government than it is to reach
his coconspirator who is outside the Government.
I merely offer you that for the way we have traditionally acted

in those limited areas in which I have participated.
Senator METZENBAUM. Then I am certain that your investigation

of the records will provide some supporting indication 
Mr. JAFFE. Those would not be the constitutional wrongs, which

I understood your question was addressed to.
Senator METZENBATTM. That is correct.
General BELL. We had plenty of prosecutions of Government em-

ployees, but not for constitutional wrongs.
Senator METZENBATJM. There are various organizations that repre-

sent Federal employees. Have any of them asked for or been con-
sulted about this legislation?

General BELL. There has been some talk about them.
Mr. JAFFE. I think there has been some talk, but I did not partici-

pate in any conversation with representatives of the employee unions.
General BELL. Let me ask Patricia Wald about that. Would you

answer that, Ms. Wald?
MS. WALD. They are certainly aware of the legislation, Mr. Chair-

man; we have had some phone conversations with them. I do not
think they have been asked at this point to come down on one side or
the other or to express themselves. They have not come to us and
expressed any particular views with regard to the legislation.
Senator METZENBATIM. But all of the unions or labor organizations

representing Federal employees are quite. aware that this legislation
is pending?
MS. WALD. Certainly the major ones are, Mr. Chairman; that is

right.
Senator METZENBAUM. Is there any hard evidence that Federal

employees have been inhibited in their proper activities by suits?
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Were those FBI agents that you were saying had purchased mal-
practice-type insurance?

General BELL. It is FBI agents. I have not got any hard evidence,
but I have a hard feeling that the FBI agents were very worried
about civil suits. Of course, I want them to be certain to get author-
ity. But that does not keep them from being sued.
You see, a civil suit is a devastating thing, given modern rules of

procedure, discovery process. A lot of them live in fear or dread of
being sued, of being wiped out just paying lawyers.
Senator METZENBAIIM. I am having difficulty understanding where

they would have problems in their proper activities.
General BELL. Not everyone agrees what is proper and not proper;

that is how you get into a lawsuit.
Mr. JAFFE. Senator, about 2 years ago, I was asked to go to a meet-

ing at HUD. I was asked to attend a meeting at HUD shortly after
a suit was instituted against two HUD inspectors for the damage to
a house adjoining one that had been taken over by HUD.
Their liability was predicated on their not having performed their

duties in inspecting the house that HUD had obtained to see to it
that it had no fire hazards, that the place was relatively clean of
anything that might create a fire. The broad description of their
duties certainly would have included that.
When a fire did break out, which originated in the HUD-owned,

unoccupied house and spread to the house next door, the owner of
the house next door sued the two agents for all the damages he suf-
fered on the ground that they had negligently performed their
duties.
He sued them individually. He did not sue the United States.

When they were told that, if a judgment was obtained against them—
we tendered our representation—that it would be their responsibility,
HUD called for a meeting which I attended. I explained what
the law was. I explained that we had every hope that we would be
successful in the case; our record has been very good on that.
I was told then that their inspectors were going to either quit

their jobs, would require indemnity, or they would not do their
duties at all. They would refuse to go out to these places. Or, if
they did go out to these places, it would be very costly to HUD be-
cause they would take the place apart. They would either not do
their duties or do them in such an oppressive manner that the inter-
ests of the Government would not be served.
Senator METZENBAIIM. What was the bottom line? What finally

happened?
Mr. JAFFE. What finally happened was that we got the case dis-

missed.
General BELL. There are not too many of these cases lost in the end.

But it is a matter of paying the lawyers and managing the case
that gets to be the problem.
Mr. JAFFE. It is the conflict cases that give us the problem—not

when we represent; I am not trying to sound conceited.
General BELL. These FBI agents I talked to were not worried

about losing the cases in the end. They are willing to be put in the
hands of a jury. But they know what lawyers cost. They read about
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all these lawyers' legal fees. They do not have the money to pay
the lawyers.

Senator METZENBAUM. Is it the department's intention to make
various exceptions in section 2680, such as discretionary acts and
acts pursuant to statute or regulation, inapplicable to constitutional
torts?
Mr. JAFFE. Yes.1-
Senator METZENBAUM. With respect to the amendments referred to

in the questionnaire which we submitted to you, have all of them
been submitted today?
Mr. JAFFE. All of the responses have been submitted.
Senator METZENBAUM. You have a lot of amendments with you?
Mr. JAFFE. I have some amendments with me. I do not know

whether I am free to give them to the subcommittee or even if the
Attorney General is, because I think we have to run this through the
Office of Management and Budget, except for certain clarifying ones.
Senator METZENBAUM. We will not press you on it. Whenever you

are ready, we will be ready.
Mr. JAFFE. I do have them prepared.
Ms. WALD. We have informed OMB about them, so you are free

to submit them.
Mr. JAFFE. I am told that I am free to submit them because we

have cleared them through OMB.
I have a copy of those that I prepared. These are unintelligible

unless you can look at the bill at the same time.
Senator METZENBAUM. Why don't you or Ms. Wald work them

out?
Mr. JAFFE. I will turn them over to Mr. Schwartz.
[The amendments submitted by the Department appear at p. 48 of

the appendix.]
In answer to your last question, the amendment that we propose for

all the exemptions that remain in Section 2680—it is my proposal
to amend 2680, the preamble which I have here, so that it will read
"except for tort claims arising under the Constitution of the United
States, the provisions of this chapter and section 1346(b) of this title
shall not apply to, and the United States shall not substitute itself

2
I am following that preamble. Then you have the exceptions listed.
We do amend subdivision (h) of that section.
Senator METZENBALIM. We will get into that.
Mr. JAFFE. You will get into that.
Senator METZENBAUM. My final question is this. The bill is to apply

to all pending cases. Is there not a constitutional question with re-
spect to making it retroactive?
Mr. JAFFE. We have researched that. We concluded that there is

not—that is, there may be a constitutional question; but we believe
that it can be done. That is not free from doubt. We would expect
the retroactivity provision to be litigated.

Senator METZENBAUM. Will you make available to the subcom-
mittee that legal memo?

'See Department amendment on pp. 48 49.
2 S p. 49 in the appendix.
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Mr. JAFFE. Yes.
General BELL. Surely.
Mr. JAFFE. I would like to say that we would be able to prepare

a legal memo.
Senator METZENBAUM. I thought you said that you had a legal

memo.
Mr. JAFFE. We do, but I do not know whether I would like to sub-

mit what we have or whether I would like to prepare a new one.
General BELL. We would like to get an opinion from the Office of

Legal Counsel anyway.
I hope it can be made retroactive because we need to dispose of

a lot of the suits we have.
[The memorandum referred to will be found on p. 139 of the ap-

pendix.]
Senator METZENBAUM. I am sure you recognize—or you would not

be working on the legal question—that there is a valid legal question.
General BELL. Yes.
Senator METZENBAUM. The subcommittee would certainly want to

have that.
[The letter from the Justice Department appears at p. 52 in the

appendix.]
Having said that, Mr. General, I think that that concludes our

inquiry for this morning. We are very grateful to you for being
with us.
The subject that we have before us is one that is provocative and

has many aspects to it.
Senator Abourezk has some written questions that he will be sub-

mitting to you. [See pp. 104-139.] Staff may have certain additional
questions. The staff will be prepared to work with your staff relative to
seeing whether we can resolve all or most of the questions to see
whether or not then we have certain remaining ones or where we are
at that point.
Thank you very much.
General BELL. Thank you, Mr. Chairman.
Mr. JAFFE. Thank you, Mr. Chairman.
Senator METZENBAUM. We adjourn.
[Whereupon, at 10 :55 a.m., the meeting was adjourned, subject

to the call of the Chair.]
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APPENDIX

LETTER OF ATTORNEY GENERAL TO VICE PRESIDENT MONDALE,
SEPTEMBER 16, 1977

IDENTICAL SUBMISSION
TO THE SPEAKER '

Offirp ni tip Atlanta (5Prtna1
ir T. 2o5311

September 16, 1977

The Vice President
United States Senate
Washington, D.C. 20510

Dear Mr. Vice President:

Attached for your consideration and appropriate
reference is a draft bill "To amend title 28 of the United
States Code to provide for an exclusive remedy against the
United States in suits based upon acts or omissions of
United States employees, and for other purposes."

The purposes of the proposed legislation are threefold:
first, to provide the victims of common law and "constitutional
torts" committed by federal employees with a remedy against a
financially responsible defendant; second, to protect federal
employees from suits for money damages arising out of the
performance of their duties; and, third, to eliminate the need
for the Department of Justice to hire private attorneys to
represent individual federal employees against whom such suits
might be brought. The proposed bill would achieve these pur-
poses by expanding the bases upon which the United States can
be held liable for the conduct of its employees under the Tort
Claims Act and by making suits against the government the
exclusive civil remedy in such cases.

The concept of immunizing federal employees from suits
based upon the performance of their duties is not new. Several
existing statutes provide, on a piecemeal basis, immunity to
specific categories of federal employees such as those who
operate motor vehicles and medical and paramedical employees
of some, but not all, government departments and agencies.
This bill would expand that immunity so as to protect all
federal employees in situations in which a remedy was available
against the government.

Under the draft bill, in suits alleging traditional
common law torts, the government would be liable -- and the
federal employees immune -- if the employee was acting within
the scope of his office or employment. The determination of
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whether the employee was acting within the scope of his office
or employment would be made on the basis of state law, just
as it has been during the thirty years that the Tort Claims
Act has been in existence. In suits alleging constitutional
violations, however, the basis of government liability -- and,
consequently, of employee immunity -- would be broader; liability
would arise if the employee acted "under color of" his office
or employment, even though not "within the scope c2f" his office
or employment. It might be possible to describe, with greater
specificity than by use of the phrase "under color of" the
circumstances under which the government will be subject to,
and the employee immune from, suits alleging constitutional
violations. It does not seem wise to attempt to do so, however,
since any such attempt would probably result in the omission
of situations not now forseeable. Procedurally, the Federal
Tort Claims Act provides that the Attorney General is to certify
in each case that the individual employee was acting within
the scope of his employment or under the color of his office
in order for the employee to have immunity. The flexibility
that this procedure provides seems preferable to a statutory
designation of the parameters of the activities that might be
engaged in under the color of an employee's office. Moreover,
an individual plaintiff would be hard pressed to dispute such
a certification, since its effect would be to provide the
plaintiff with a solvent defendant without in any way diminishing
his chances of recovery. Even if a judge were to raise the
color of office question sua sponte, the certification by
the Department of Justice should be very persuasive on the issue.

It should be noted that this bill would not provide the
government employee with absolute immunity from the consequences
of his tortious conduct. Rather he would be subject to appro-
priate disciplinary action where his conduct resulted in the
payment of damages by the government. Under such circumstances,
the Attorney General would be required by the bill to refer the
matter for appropriate investigation and disciplinary action
to the head of the department or agency involved. From a
deterrent point of view, the prospect of disciplinary action
and, if the conduct is criminal, the possibility of criminal
prosecution, should be sufficient to prevent irresponsible
individual action.

It might be argued that in an egregious case the individual
employee should be personally liable in a third party action
by the United States. Although the argument is plausible on
its face, there are persuasive reasons for rejecting it.



28

- 3 -

Firs;t, experience shows that egregious cases are extremely

rare. Second, one of the main purposes of the amendment is

to improve employee morale and foster good faith, vigorous

performance of duty, unimpaired by the threat of personal
involvement in a lawsuit. To provide for third party

actions so as to cover the rare instances in which they
might be appropriate would be counter-productive in terms of

achieving this purpose. Moreover, if a third party action
against the employee were permitted, the employee would seek

to intervene as a matter of right and would request the
government to provide him with private counsel, and his
presence in the suit would jeopardize the government's
control of the litigation. While the statute could, of
course, prohibit intervention, such a provision would hardly
be conducive to improved employee morale. Finally, the
overwhelming majority of federal employees would be unable
personally to satisfy a judgment of more than a very modest
amount. Thus, to permit a lawsuit over against them would
be essentially a punitive gesture. For all of these reasons
and in view of the deterrent effect of possible disciplinary
action and even criminal prosecution, it seems undesirable
and unnecessary to subject individual government employees
to the added threat of civil liability.

As noted above, in addition to protecting government
employees against individual lawsuits, the proposed legislation
would expand the bases upon which the United States could be
sued in lieu of its employees. It would do so by creating a
statbtory cause of action against the United States for the
constitutional torts of any of its agents. Such a cause of
action presently exists only for certain constitutional torts
(assault, battery, false imprisonment, false arrest, abuse
of process and malicious prosecution) committed by investiga-
tive or law enforcement officers. It should be noted, however,
that this expansion of government liability will not result
in the protection of all federal employees from individual
lawsuits based on acts committed during the course of their
employment or under color of their office. This is because
the exclusivity provision of the bill is applicable only if
there exists a remedy against the United States and because,
even if the proposed amendments are enacted, suits against
the United States will not be possible under the circumstances
enumerated under Section 2680 of the Federal Tort Claims Act.
Among the types of suits against the United States that would
continue to be prohibited under that section are actions for
libel, slander, misrepresentation, deceit or interference with
contract rights (28 U.S.C. 2680 (h)). Thus, assuming that no
constitutional violation was involved, government employees
would continue to be individually liable in such cases.
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In addition to expanding the bases for suits against the
government, the bill would also enhance the remedy available
to victims of constitutional torts committed by government
employees; they would be entitled to at least liquidated
damages of $1,000 (where actual damages in a greater amount
cannot be proved) and could recover a reasonable attorney's
fee and other litigation costs reasonably incurred.

The provisions for recovery of liquidated damages, attorney's
fees and litigation costs are based on the existing civil remedy
against individual agents provided in the wiretap statute, 18
U.S.C. 2520. That statute would be "repealed" or modified with
respect to suits based on acts performed by federal employees with-
in the scope of their office or employment or under color of '
such office or employment. The victim's remedy in such cases
would be against the United States. This approach is necessary
in order to eliminate the necessity of employing private counsel
in such cases and to avoid creating an unwarranted distinction
between violations of the wiretap statute and other constitutional
torts. The alternative provision in 18 U.S.C. 2520 for
compensation in the form of liquidated damages to be computed
at a rate of $100 per day for each day the violation continues
has been included for wiretap violations. The provision
for punitive damages now found in the wiretap statute has not
been included in the proposed amendment. The Federal Tort
Claims Act has always precluded the award of punitive damages
against the United States. Since the victim's remedy will no
longer be against the individual who wronged, him, but rather
against the government, the imposition of punitive damages would
penalize only the taxpayer without serving any meaningful
deterrent purpose. Moreover, as pointed out above, the
potential threat of disciplinary action or criminal prosecution
should be sufficient to prevent the kind of excesses that
would justify an award of punitive damages against an individual.

Under this bill, state law would be applicable to any
liability question in an action based upon traditional common
law negligence. In suits based upon constitutional tort
theories, federal law would be determinative. Federal law
obviously should govern the interpretation of the Federal
Constitution.

As has always been the case, state law would govern the
measure of damages in traditional common law tort cases. State
law would also govern the measure of damages in constitutional

26-729 0 - 78 - 3
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tort cases. While it could be provided that federal law
should govern the damages issue in cases involving constitu-
tio/al violations, there is very little federal law of damages
in this area and it seems undesirable to burden the federal
courts with the task of fashioning such law when state damage
law would be appropriate in almost all cases. The only ex-
ception to the application of the state law of damages is
that provided for liquidated damages for constitutional torts
discussed above.

With respect to defenses to liability, the draft bill
provides, as does the existing wiretap statute, that in
constitutional tort cases "a good faith reliance on a court
order or legislative authorization shall constitute a complete
defense." In order to alleviate concern that this language
might preclude the United States from asserting a good faith,
reasonable belief defense on any basis other than a court order
or legislative authorization, the bill explicitly provides
that this provision is to be "without any effect or limitation
upon any other defenses." Because the good faith, reasonable
belief defense is a developing area of law, it is believed
advisable to allow opportunity for further development rather
than to attempt more specific statutory language.

The question of whether all defenses available to an agent
of the government in a suit against him personally should also
be available to the government itself is not without controversy.
With respect to constitutional violations, it is the view of
some that recovery should be permitted against the United
States irrespective of defenses available to its agents.
Essentially, this view is predicated on the belief that, as
between the innocent citizen damaged by the constitutional
wrong of a mistaken government agent and the government who
set the agent in motion, it is more equitable to require the
government to pay for the loss. The fact that the government
routinely accepts liability for the negligent conduct of its
agents, makes it difficult to explain why it does not also
accept liability for the intentional, albeit mistaken, con-
stitutional torts of those agents. The draft bill provides
for actual or compensatory damages in such cases.

Mechanically the statute provides that, upon the certifi-
cation of scope of employment or color of office, a lawsuit
filed in state court will be removed to federal district court.
Then, regardless of whether the suit was initiated in state or
federal court, the United States will be substituted as the party
defendant in place of the individual federal employee. The
suit will - then proceed just as if it had been initiated against
the United States under the Federal Tort Claims Act.
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The Federal Tort Claims Act requires that one must present
a cl4im administratively to the agency or department that was
responsible for the conduct in question and allow that depart-
ment or agency an opportunity to investigate and reach a
decision on the claim prior to filing suit. This requirement
will continue to apply to all such Federal Tort Claims Act
suits.

It is my view that this legislation is most urgently
needed, both by government employees who may be defendants in
possible tort actions and by the public who may be plaintiffs
in such actions.

The Office of Management and Budget has advised this
Department that enactment of this legislation would be
consistent with the Administration's program.

Sincerely,

Attorney General



32

_ CONGRESS

Szeatox

Mr.

S.
(N.:mt.—TM In a Wank erne coign

Mei providsd fox the date wad
numbwr at MIL)

IN THE SENATE OF 1.11E UNITED STATES

introduced the following bill; which vraa read twice and referred to the Committee on

A BILL
To amend title 28 of the United States Code to provide for
an exclusvie remedy against the United States in suits based
upon acts or omissions of United States employees, and for
other purposes. 0.3art tnie a ten )in)

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

That section 1346(b) of title 28, United States Code, is

amended by striking the period at the end of the section

and adding the following: ", or where the claim sounding

in tort for money damages arisesunder the Constitution of the

United States when such employee of the Government is acting

within the scope of his office or employment, or under the

color thereof, such liability to be determined in accordance

with applicable Federal law.".

SEC. 2. Section 2672 of title 28, United States Code, is

amended by inserting in the first paragraph the following

1=nguage after the word "occurred" and before the colon: ", or

where the claim sounding in tort for money damages arisesunder

the Constitution of the United States when such employee of the

Government is acting within the scope of his office or employment,

or under the color thereof, such liability to be determined in

accordance with applicable Federal law".
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SEC. 3. Section 2674 of title 28, United States Code,

is amended by (a) inserting in the first paragraph the

following language after the word "claims" and before the

comma: 'based upon negligent or wrongful acts or omissions";

and (b) by adding as a third paragraph the following:

"The United States shall be liable, respecting the

provisions of this title relating to tort claims

arising under the Constitution of the United States,

to the same extent as entitlement to compensation is

recognized under the tort law of the place where the

violation occurred, but shall not be liable for

interest prior to judgment or for punitive damages:

Provided, however, That for a claim arising under the

Constitution of the United States, such compensation

shall not be less than liquidated damages of $1,000,

except that for a claim arising from the interception

or disclosure of a wire or oral communication in viola-

tion of chapter 119 of title 18, such compensation shall

not be less than liquidated damages computed at the rate

of $100 a day for each day of violation or $1,000 which-

ever is higher, plus a reasonable attorney's fee and

other litigation costs reasonably incurred; and Provided 

further, that without any effect or limitation upon any

other defenses, a good faith reliance on a court order

or legislative authorization shall constitute a complete

defense to any claim or suit arising under the Constitution

of the United States, but, notwithstanding the existence

of such defense, the United States shall, when it has

determined that the officer or employee was acting within

the scope of his office or employment or under color

thereof, reimburse the person whose constitutional rights

were violated for the actual or compensatory damages

sustained.".
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SEC. 4. Section 2675(a) of title 28, United States

Code, is amended by inserting the following language after

"employment,":

"or upon a claim for money damages arising from the

•• violation of the Constitution of the United States by

any employee of the Government while acting within

the scope of his office or employment or under the

color thereof,".

SEC. 5. Section 2679(b) of title 28, United States

Code, is amended to read as follows:

"(b) The remedy against the United States provided

by sections 1346(b) and 2672 of this title for claims

for injury or loss of property or personal injury or

death resulting from the negligent or wrongful act

or omission of any employee of the Government while

acting within the scope of his office or employment

or for claims arising from the violation of the Consti-

tution of the United States by any employee of the

Government while acting within the scope of his office

or employment or while acting under the color thereof

is exclusive of any other civil action or proceeding

arising out of or relating to the same subject matter

against the employee whose violation or act or omission

gave rise to the claim, or against the estate of such

employee.".

SEC. 6. Section 2679(d) of title 28, United States

Code, is amended to read as follows:

"(d)(1) Upon certification by the Attorney General that

the defendant employee was acting within the scope of

his office or employment, or in claims arising under the

Constitution of the United States that the employee was

acting within the scope of his office or employment or under
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the color thereof, at the time of the incident out of

which the suit arose any such civil action or proceeding

commenced in a United States district court

shall be deemed an action against the United States

under the provisions of this title and all references

thereto, and the United States shall be substituted as

the party defendant. After such substitution the United

States shall have available all defenses to which it

would have been entitled if the action had originally

been commenced against the United States under this

chapter and section 1346(b).

• "(d)(2) Upon certification by the Attorney General that

the defendant employee was acting within the scope of

his office or employment, or in claims arising under the

Constitution of the United States that the employee was

acting within the scope of his office or employment or

under the color thereof, at the time of the incident out

of which the suit arose any such civil action or proceeding

commenced in a state court shall be removed, without bond,

at any time before trial, by the Attorney General to the

district court of the United States of the district and

division embracing the place wherein it is pending and be

deemed an action brought against the United States under

the provisions of this title and all references thereto,

and the United States shall be substituted as the party

defendant. After such substitution the United States

shall have available all defenses to which it would have

been entitled if the action had originally been commenced

against the United States under this chapter and section

1346(b). The certification of the Attorney General shall

conclusively establish scope of office or employment and

in claims arising under the Constitution of the United

States, acting under color of office or employment for
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purposes of such initial removal. Should a district

court of the United States determine on a hearing on

a motion to remand held before trial on the merits that

the employee defendant was not acting within the scope

Of his office or employment, and in claims arising under

the Constitution of the United States, acting within

the scope of his office or employment or under color

thereof, the case shall be remanded to the state court

in which it was initially filed.

"(d)(3) The provisions of this chapter and section

1346(b) shall not apply in cases where the United States

has not waived its sovereign immunity under this chapter.

"(d)(4) Where an action or proceeding under this chapter

is precluded because of the availability of a remedy

through proceedings for compensation or other benefits

from the United States as provided by any other law, the

action or proceeding shall be dismissed, but in that event

the running of any limitation of time for commencing, or

filing an application or claim in, such proceeding for

compensation or other benefits shall be deemed to have

been suspended during the pendency of the civil action

or proceeding under this chapter.".

SEC. 7. Section 2679 of title 28, United States Code,

is amended by adding a new subsection (f) as follows:

"(f) Where an action or proceeding under section 1346(b)

or 2672 arising under the Constitution of the United

States results in a judgment against the United States

or an award, compromise or settlement paid by the United

States, the Attorney General shall forward the matter

for such further administrative investigation or disciplinary

action as may be appropriate to the head of the department

or agency by which the employee whose violation or act ,or

omission gave rise to the claims was employed.".
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SEC. 8. Section 2680(h) of title 28, United States

-Code, is amended to read as follows:

"(h) Any claim arising out of libel, slander, misrepre-

sentation, deceit, or interference with contract

• rights.".

SEC. 9. (a) Subsections (a) through (d) of section 4116

of title 38, United States Code, are repealed, and subsec-

tion (e) of that section is amended by deletion of the

designation "(e)", by deleting the words "person to whom

the immunity provisions of this section apply (as described

in subsection (a) of this section)," and inserting in lieu

thereof the words "employee of the Department of Medicine

and Surgery".

(b) Subsections (a) through (e) of section 224 of the

Public Health Service Act, as added by section 4 of the

Act of December 31, 1970, and renumbered (42 U.S.C. 233(a)

through (e)), are repealed, and subsection (f) is amended by

deletion of the designation "(f)".

(c) Subsections (a) through (e) of section 1091 of the

Foreign Service Act of 1946, as added by section 119 of the

Act of July 12, 1976 (22 U.S.C. 817(a) through (e)) are

repealed.

(d) Subsections (a) through (e) of section 1089, title 10,

United States Code, are repealed. Subsection (f) is amended

by deleting the words "person described in subsection (a)"

and inserting in lieu thereof the words "employee of the armed

forces, the Department of Defense, or the Central Intelligence

Agency,".

(e) Subsections (a) through (e) of section 307 of the

National Aeronautics and Space Act of 1958, as added by

section 3 of the Act of October 8, 1976 (42 U.S.C. 2458a(a)

through (e)), are repealed, and subsection (f) is amended by

the deletion of the designation "(f)", by the deletion of the

words "person described in subsection (a)" and by the insertion
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in lieu thereof of the words 'employee of 
the National

Aeronautics and Space Administration".

SEC. 10. Section 2520, title 18, United States Code,

shall not apply to civil causes of action against 
officers

or employees of the United States while acting within t
he

scope of their office or employment, or while acting under

the color of such office or employment.

SEC. 11. This Act shall apply to all claims and suits

pending on the date of enactment or filed or accruing

thereafter.
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COPY OF S. 2117

S. 2117

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 21,1977

Mr. EASTLAND introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL
To amend title 28 of the United States Code to provide for

an exclusive remedy against the United States in suits based

upon acts or omissions of United States employees, and for

other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That section 1346 (b) of title 28, United States Code, is

4 amended by striking the period at the end of the section

5 and adding the following: ", or where the claim sounding

6 in tort for money damages arises under the Constitution of

7 the United States when such employee of the Government

is acting within the scope of his office or employment, or un-
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1 der the color thereof, such liability to be determined in

2 accordance with applicable Federal law.".

3 Sc. 2. Section 2672 of title 28, United States Code,

4 is amended by inserting in the first paragraph the following

5 language after the word "'occurred" and before the colon:

6 ", or where the claim sounding in tort for money damages

7 arises under the Constitution of the United States when such

8 employee of the Government is acting within the scope of

9 his office or employment, or under the color thereof, such

10 liability to be determined in accordance with applicable

11 Federal law".

12 SEC. 3. Section 2674 of title 28, United States Code, is

13 amended by (a) inserting in the first paragraph the follow-

14 ing language after the word "claims" and before the comma:

15 "based upon negligent or wrongful acts or omissions"; and

16 (b) by adding as a third paragraph the following:

17 "The United States shall be liable, respecting the provi-

18 sions of this title relating to tort claims arising under the

19 Constitution of the United States, to the same exent as

20 entitlement to compensation is recognized under the tort law

21 of the place where the violation occurred, but shall not be

22 liable for interest prior to judgment or for punitive damages:

23 Provided, however, That for a claim arising under the Con-

24 stitution of the United States, such compensation shall not

25 be less than liquidated damages of $1,000, except that for
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1 a claim arising from the interception or disclosure of a wire

2 or oral communication in violation of chapter 119 of title

3 18, such compensation shall not be less than liquidated

4 damages computed at the rate of $100 a day for each day

5 of violation or $1,000 whichever is higher, plus a reason-

6 able attorney's fee and other litigation costs reasonably

7 incurred: And provided further, That without any effect or

8 limitation upon any other defenses, a good faith reliance on

9 a court order or legislative authorization shall constitute a

10 complete defense to ,any claim or suit arising under the

11 Constitution of the United States, but, notwithstanding the

12 existence of such defense, the United States shall, when it

13 has determined that the officer or employee was acting

14 within the scope of his office or employment or under color

15

16

17

18

19

20

21

22

23

24

thereof, reimburse the person whose constitutional rights

were violated for the actual or compensatory damages

sustained.".

SEC. 4. Section 2675 (a) of title 28, United States Code,

is amended by inserting the following language after "em-

ployment,": "or upon a claim for money damages arising

from the violation of the Constitution of the United States

by any employee of the Government while acting within

the scope of his office or employment or under the color

thereof,".
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1 SEC. 5. Section 2679 (b) of title 28, United States Code,

2 is amended to read as follows:

3 "(b) The remedy against the United States provided

4 by sections 1346 (b) and 2672 of this title for claims for

5 injury or loss of property or personal injury or death re-

6 suiting from the negligent or wrongful act or omission of any

7 employee of the Government while acting within the scope

8 of his office or employment or for claims arising from the

9 violation of the Constitution of the United States by any

10 employee of the Government while acting within the scope

11 of his office or employment or while acting under the color

12 thereof is exclusive of any other civil action or proceeding

13 arising out of or relating to the same subject matter against

14 the employee whose violation or act or omission gave rise to

15 the claim, or against the estate of such employee.".

16 SEC. 6. Section 2679 (d) of title 28, United States

17 Code, is amended to read as follows:

18 "(d) (1) Upon certification by the Attorney General

19 that the defendant employee was acting within the scope of

20 his office or employment, or in claims arising under the

21 Constitution of the United States that the employee was

22 acting within the scope of his office or employment or under

23 the color thereof, at the time of the incident out of which the

24 suit arose any such civil action or proceeding commenced

25 in a United States district court shall be deemed an action
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against the United States under the provisions of this title

2 and all references thereto, and the United States shall be

3 substituted as the party defendent. After such substitution

4 the United States shall have available all defenses to which

5 it would have been entitled if the action had originally

6 been commenced against the United States under this chap-

7 ter and section 1346 (b) .

8 "(d) (2) Upon certification by the Attorney General

9 that the defendant employee was acting within the scope

10 of his office or employment, or in claims arising under the

11 Constitution of the United States that the employee was

12 acting within the scope of his office or employment or under

13 the color thereof, at the time of the incident out of which

14 the suit arose any such civil action or proceeding commenced

15 in a State court shall be removed, without bond, at any time

16 before trial, by the Attorney General to the district court

17 of the United States of the district and division embracing

18 the place wherein it is pending and be deemed an action

19 brought against the United States under the provisions of

20 this title and all references thereto, and the United States

21 shall be substituted as the party defendant. After such

22 substitution the United States shall have available all

23 defenses to which it would have been entitled if the action

24 had originally been commenced against the United States

25 under this chapter and section 1346 (b) . The certification
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1 of the Attorney General shall conclusively establish scope

2 of office or employment and in claims arising under the

3 Constitution of the United States, acting under color of

4 office or employment for purposes of such initial removal.

5 Should a district court of the United States determine on a

6 hearing on a motion to remand held before trial on the merits

7 that the employee defendant was not acting within the scope

8 of his office or employment, and in claims arising under

9 the Constitution of the United States, acting within the scope

10 of his office or employment or under color thereof, the

11 case shall be remanded to the State court in which it was

12 initially filed.

13 "(d) (3) The provisions of this chapter and section

14 1346 (b) shall not apply in cases where the United States

15 has not waived its sovereign immunity under this chapter.

16 " ( d) (4) Where an action or proceeding under this

17 chapter is precluded because of the availability of a remedy

18 through proceedings for compensation or other benefits from

19 the United States as provided by any other law, the action

20 or proceeding shall be dismissed, but in that event the run-

21 fling of any limitation of time for commencing, or filing an

22 application or claim in, such proceeding for compensation or

23 other benefits shall be deemed to have been suspended during

24 the pendency of the civil action or proceeding under this

25 chapter.".
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1 SEC. 7. Section 2679 of title 28, United States Code,

2 is amended by adding a new subsection (f) as follows:

3 "(f) Where an action or proceeding under section 1346

4 (b) or 2672 arising under the Constitution of the United

5 States results in a judgment against the United States or an

6 award, compromise, or settlement paid by the United States,

7 the Attorney General shall forward the matter for such

8 further administrative investigation or disciplinary action as

9 may be appropriate to the head of the department or agency

10 by which the employee whose violation or act or omission

11 gave rise to the claims was employed.".

12 SEC. 8. Section 2680 (h) of title 28, United States

13 Code, is amended to read as follows:

14 "(h) Any claim arising out of libel, slander, misrepre-

15 sentation, deceit, or interference with contract rights.".

16 SEC. 9. (a) Subsections (a) through (d) of section

17 4116 of title 38, United States Code, are repealed, and

18 subsection (e) of that section is amended by deletion of the

19 designation "(e) ", by deleting the words "person to whom

20 the immunity provisions of this section apply (as described

21 in subsection (a) of this section) ," and inserting in lieu

22 thereof the words "employee of the Department of Medicine

23 and Surgery".

24 (b) Subsections (a) through (e) of section 224 of the

25 Public Health Service Act, as added by section 4 of the Act

26-729 0 - 78 - 4
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2

3

4

5

6

7

8

8

of December 31, 1970, and renumbered (42 U.S.C. 233

(a) through (e) ) , are repealed, and subsection (f) is

amended by deletion of the designation " (f) ".

(c) Subsections (a) through (e) of section 1091 of

the Foreign Service Act of 1946, as added by section 119

of the Act of July 12, 1976 (22 U.S.C. 817 (a) through

(e) ) are repealed.

(d) Subsections (a) through (e) of section 1089, title

9 10, United States Code, are repealed. Subsection (f) is

10 amended by deleting the words "person described in sub-

11 section (a)" and inserting in lieu thereof the words "em-

12 ployee of the Armed Forces, the Department of Defense, or

13 the Central Intelligence Agency,".

14 (e) Subsections (a) through (e) of section 307 of the

15 National Aeronautics and Space Act of 1958, as added by

16 section 3 of the Act of October 8, 1976 (42 U.S.C. 2458a

17 (a) through (e) ) , are repealed, and 'subsection (f) is

18 amended by the deletion of the designation "(f) ", by the

19 deletion of the words "person described in subsection (a) "

20 and by the insertion in lieu thereof of the words "employee

21 of the National Aeronautics and Space Administration".

22 SEC. 10. Section 2520, title 18, United States Code,

23 shall not apply to civil causes of 'action against officers or

24 employees of the United States while acting within the scope
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1 of their office or employment, or while acting under the color

2 of such office or employment.

3 SEC. 11. This Act shall apply to all claims and suits

4 pending on the date of enactment or filed or accruing there-

5 after.
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AMENDMENTS OF SENATOR EASTLAND

To extend the provisions of section 2679 of title 28 to judgments entered on
or after January 1, 1975.

[ S. 2117, 95th Cong., 1st sess.

AMENDMENTS intended to be proposed by Mr. Eastland to S. 2117, a bill to
amend title 28 of the United States Code to provide for an exclusive remedy
against the United States in suits based upon acts or omissions of United States
employees, and for other purposes, viz: On page 9, line 3, after "Sec. 11.", insert
"(a)%

On page 9, after line 5, add the following new subsection:
"(b) Any judgment entered on or after January 1, 1975, against any employees

of the Government (as defined in section 2671 of title 28, United States Code)
resulting from a suit which, if pending on the date of en.actment of this Act,
would have been within the purview of subsection (b) of section 1346 and chap-
ter 171 of title 28, United States Code, as amended by this Act, shall, to the
extent of the liability of the employee of the Government under such judgment,
be deemed to have been an action brought against the United States under such
subsection and chapter, as amended by this Act, the United States shall be
deemed to have been substituted as a party defendant in lieu of such employee
of the Government, and the United States shall, to the extent of the liability of
that employee, be responsible for payments necessary to satisfy that liability.".

AMENDMENTS SUBMITTFX• BY DEPARTMENT OF JUSTICE AT HEARING ON
JANUARY 26, 1978, REGARDING "GOOD FAITH," CLASS ACTIONS, AND
SECTION 2680 EXEMPTIONS

1. Amend subparagraph (b) of Sec. 3 by adding in the first proviso, after
"$1,000," and before "except," on page 2, line 25, the words "plus a reasonable
attorney's fee and other litigation costs reasonably incurred."

2. On page 3, line 2, change "in violation of" to -as defined in."
3. On page 3, line 7, delete the language following• the colon to the word

"sustained" on line 17, and substitute the following:
"With the further proviso, however, that the United States may not assert as

a defense to a suit against it alleging a Constitutional tort, the absolute or
qualified immunity of the employee (except members of Congress, judges or
prosecutors or those performing such functions) or his good faith belief in the
lawfulness of his conduct."

4. Sec. 3 is further amended by adding a subparagraph (c) at the end thereof
to read as follows:

"Section 2678 of Title 28, United States Code is amended by inserting at the
beginning thereof the words 'Except as otherwise provided by the third para-
graph of Section 2674 of this title,' and changing the word 'No' to ̀ no'."

5. Sec. 4 is amended by inserting "(a)" after "Sec. 4" on page 3, line 18, and
by adding subsection "(b)" to Sec. 4 and further amending Section 2675(a) of
Title 28, by changing the period at the end of Section 2675(a) to a semicolon
and adding the following language-
"Provided, however, that upon a claim for money damages arising from the

violation of the Constitution of the United States, class actions in conformity
with the requirements of the Federal Rules of Civil Procedure may be insti-
tuted provided that the claim presented to the appropriate Federal agency
expressly asserts the representative nature of the claim and specifically de-
scribes the members of the class, the common interests of the claimant and
such members, and the basis upon which the claimant believes he can fairly
and adequately protect the interests of the class as their representative."

6. Amend Sec. 6 of the bill by deleting subsection "(d) (3) " of Section 2679(d)
of Title 28, on page 6, lines 13 to 15, and renumbering subsection "(d) (4)" on
page 6, line 16, to "(d) (3)".

7. Amend Sec. 8, on page 7, lines 12 to 15, to read as follows:
"Sec. 8(a). The preamble to Section 2680 of Title 28, United States Code, is

amended to read as follows:
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"Except for tort claims arising under the Constitution of the United States,the provisions of this chapter and section 1346(b) of this title shall not applyto and the United States shall not substitute itself in—"
(b) Section 2680(h) of Title 28, United States Code, is amended to read asfollows:
"(h) any claim arising out of libel, slander, misrepresentation, deceit, orinterference with contract rights."

AMENDMENT SUBMITTED BY DEPARTMENT OF JUSTICE ON
APRIL 10, 1978, REGARDING DISCIPLINARY PROCEDURES 1

Title 5, United States Code, is amended by adding a new chapter 78 contain-ing new sections 7801, 7802, 7803, 7804, 7805, and 7806 as follows:
"Section 7801. Definitions
For the purposes of this chapter:
(1) "Person" means any natural person subject to the Constitution of theUnited States;
(2) "Federal agency" means a Federal agency, as defined in section 2671 oftitle 28, United States Code, which employs or employed an "employee" defined

in subsection (3) of this section;
(3) "Employee", unless otherwise described, means a present "employee of

the Government" as defined in section 2671 of title 28, United States Code; and
(4) "Disciplinary Action" means removal, suspension without pay, demotion,

admonishment or reprimand for such cause as will promote the efficiency of
the service.

Section 7802. Administrative inquiries
(a) (1) Where a claim filed by a person under section 2675 of title 28,

United States Code, arising under the Constitution of the United States, re-
sults in an administrative award, compromise or settlement paid by the United
States, and except as provided in section 7803, such person within 30 days of
execution of the award, compromise or settlement, may submit a written re-
quest to the head of the Federal agency or his designee to initiate an adminis-
trative inquiry of the acts of the employee which gave rise to the claim, as
provided by rules, regulations, and instructions issued pursuant to subsection
(b) of this section.
(a) (2) Where a civil action brought in any court by a person under section

1346(b) of title 28, United States Code, on a claim arising under the Constitu-
tion of the United States, results in a judgment against the United States, or
a settlement or compromise executed by the United States, and except as pro-
vided in section 7803, such person within 30 days after time for appeal of the
judgment has expired, or within 30 days after execution of the settlement or
compromise, may submit a written request to the head of the Federal agency
or his designee to initiate an administrative inquiry of the acts of the employee
which gave rise to the claim, as provided by rules, regulations, and instructions
issued pursuant to subsection (b) of this section.
(b) Within 60 days of the effective date of the regulations described in sec-

tion 7805 of this chapter, the head of each Federal agency to which such regu-
lations are applicable shall issue rules, regulations, and instructions for initiat-
ing and conducting an administrative inquiry requested under subsection
(a) (1) or (a) (2).
(c) A person who has requested an inquiry under subsection (a) (1) or

(a) (2) of this section;
(1) May submit a statement, and if a hearing is held, give testimony, pur-

suant to the rules, regulations, and instructions issued under subsection (b),
and shall be notified of the action taken on such request or inquiry and the
reasons therefore, and

1 See letter of April 10, 1978, at p. 52 in the appendix. This amendment would add a
new § 12 to the bill.
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(2) may, within 30 days from notification of the action of the Federal
agency, appeal its action (A) to the Secretary of Defense or his designee if
the employee is a uniformed member of the Armed Forces as described in sec-
tion 101(4) of title 10 of the United States Code, (B) to the Secretary of the
Department in which the United States Coast Guard is operating or his designee
if the employee is a member of the Coast Guard, (C) to the head of an agency
or his designee with a personnel system under the Foreign Service Act of 1946,
as amended (22 U.S.C. 801 et seq.), if the employee is an employee of the
Foreign Service, (D) to the head of an agency or his designee with a person-
nel system under the Public Health Service Acts, as amended (42 U.S.C. 191
et seq.), if the employee is an employee or the Public Health Service, (E) to
a reviewing entity or agency designated by the President to review the pro-
ceeding concerning an employee engaged in intelligence activities, or (F) to
the Civil Service Commission in any other case. Such appeal process shall in-
clude de novo review of the acts of the employee which gave use to the re-
quest under subsection (a) (1) or (a) (2). Such review shall be conducted pur-
suant to regulations issued under section 7805 of this chapter, and shall include
the issuance of a final decision with a statement of reasons and a recommenda-
tion of disciplinary action if any.

Section 7803. Former employees; present and former Presidential appointees.

With respect to a claim against a former employee or a present or former
appointee of the President, a person who has met the requirements of § 7802 (a)
of this chapter shall be entitled to request an administrative inquiry based
upon his claim described in subsection (a) (1) and (a) (2) of section 7802 of
this chapter by (A) the Secretary of Defense if the former employee or pres-
ent or former Presidential appointee is a uniformed member of the Armed
Forces as described in section 101(4) of title 10 of the United States Code, (B)
the Secretary of the Department in which the United States Coast Guard is
operating if the former employee or present or former Presidential appointee
is a member of the Coast Guard, (C) the head of an agency with a personnel
system under the Foreign Service Act of 1946, as amended (22 U.S.C. 801
et seq.), if the former employee or present or former Presidential appointee is
an employee of the foreign service, (D) to the head of an agency or his designee
with a personnel system under the Public Health Service Acts, as amended
(42 U.S.C. 191 et seq.), if the former employee or present or former Presi-
dential appointee is an employee of the Public Health Service, (E) to a re-
viewing entity or agency designated by the President to review the proceeding
concerning a former employee or present or former Presidential appointee
engaged in intelligence activities, or (F) the Civil Service Commission in any
other case. Such inquiries shall result in a written report to be made public
not less than 30 days after service of the report on the former employee or
present or former Presidential appointee whose conduct has been the subject of
the administrative inquiry.

Section 7804. Judicial Review
(a) A person who has obtained a final decision as provided by subsection

(c) (2) of the section 7802 of this chapter may within 30 days thereof petition
for its review in a district court of the United States which may affirm the
decision or may set it aside and remand for further proceedings if the decision
is found to be arbitrary or capricious based upon a review of the decision,
statement of reasons, and recommended disciplinary action if any, issued pur-
suant to subsection (c) (2) of section 7802 of this chapter. Such review shall
be held in camera for matters specifically protected from disclosure by statute
or executive order or if the District Court determines that in camera review is
in the interests of national security.
(b) A former employee or a present or former Presidential appointee whose

conduct has been the subject of an administrative inquiry under section 7803
of this chapter may within 30 days after service upon him of the report of such
inquiry, petition for its review in a district court of the United States which
may enjoin the public release of such report if found by the court to be arbi-
trary or capricious.
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Section 7805. Regulations
(a) Except as otherwise provided in this chapter, the Civil Service Commis-

sion with the approval of the Attorney General, within 90 days of enactment
of this chapter, shall issue such regulations as it deems necessary and appro-
priate for the implementation of sections 7802-7804 of this chapter. The head
of each Federal agency subject to the administrative review provisions of sub-
section 7802(c) (2) (F) of this chapter shall comply with such regulations and
shall issue rules, regulations and instructions not inconsistent therewith.
(b) The Secretary of Defense, within 90 days of enactment of this chapter,

shall issue such regulations as he deems necessary and appropriate for the
implementation of sections 7802-7804 of this chapter. The head of each Federal
agency which is enumerated in section 101(4) of title 10 of the United States
Code shall, with respect to such uniformed members of the Armed Forces,
comply with such regulations and shall issue rules, regulations, and instruc-
tions not inconsistent therewith.
(c) The reviewing entity or agency designated by the President for review-

ing the conduct of employees or officers engaged in intelligence activities, within
90 days of the enactment of this chapter, shall issue such regulations as it
deems necessary and appropriate for the implementation of section 7802-7804
of this chapter. The head of each Federal agency having employees or officers
engaged in intelligence activities shall comply with such regulations and shall
issue rules, regulations and instructions not inconsistent therewith.
(d) The Secretary of the Department in which the United States Coast

Guard is operating, within 90 days of the enactment of this chapter, shall issue
such regulations as are necessary and appropriate for the implementation of
sections 7802-7804 of this chapter.
(e) The head of the agency with a personnel system under the Foreign Serv-

ice Act of 1996, as amended, within 90 days of the enactment of this chapter,
shall issue such regulations as are necessary and appropriate for the imple-
mentation of sections 7802-7804 of this chapter.
(f) The head of the agency with a personnel system under the Public Health

Service Acts, so amended, within 90 days of the enactment of this chapter, shall
issue such regulations as are necessary and appropriate for the implementation
of sections 7802-7804 of this chapter.

Section 7806. Miscellaneous
(a) Nothing in this chapter shall affect the rights of an employee to appeal

or to seek review or other means of redress of any disciplinary action taken
against him which he would have under other provisions of law. However, an
employee, who was the subject of a disciplinary action recommended by the
Civil Service Commission pursuant to subsection 7802 (c), shall not be required
by any other provision of law to appeal an agency disciplinary action to the
Commission prior to seeking any judicial review of that action.
(b) If an employee is not entitled under other provisions of law to seek

administrative or judicial review of any disciplinary action taken against him,
he may in the event a complainant seeks administrative review provided by sec-
tion 7802(c) (2) of this chapter, participate in such review and give evidence
or testimony if a hearing is held, and to the extent provided by section 7804
of this chapter, petition for judicial review of a final decision if any discipli-
nary action recommended under subsection 7802(c) (2) of this chapter is greater
than that determined by the employing Federal agency under subsection
7801(c) (1).
(c) Nothing in this chapter shall affect the availability of defenses which

an employee may raise in any administrative or judicial proceeding.
(d) Nothing in this chapter shall require a Federal agency to delay its

disciplining of an employee, or empower the Civil Service Commission to reduce
the severity of disciplinary action imposed by an agency against an employee
who would not have a right to seek the Civil Service Commission's review of
such action under other provisions of law.
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LETTER FROM JUSTICE DEPARTMENT TO SENATOR METZENBATJM, APRIL
10, 1978, REGARDING DISCIPLINARY PROCEEDING AMENDMENT AND
RETROACTIVITY

DEPARTMENT OF JUSTICE,
Washington, D.C., April 10, 1978.

Hon. HOWARD M. METZENBAUM,
Chairman, Subcommittee on Citizens and Shareholders Rights and Remedies,

Committee on the Judiciary, U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: Pursuant to your request I am forwarding a draft
amendment to S. 2117, a bill "To amend title 28 of the United States Code to
provide for an exclusive remedy against the United States in suits based upon
acts or omissions of United states emp_oyees." [ See p. 49]
The draft amendment would establish a mechanism by which the victim of

a so-called constitutional tort could initiate and participate in an agency dis-
cipline proceeding directed against the employee tortfeasor. We believe that
our draft discipline proceeding will prove a more than adequate replacement
for the victim-initiated sanctions against employees presumably lost by insulat-
ing employees from individual civil liability. The Office of Management and
Budget has advised us that it has no objection to the amendment from the
standpoint of the President's program.
I am also forwarding, pursuant to your request, a memorandum prepared

by the Department's Office of Legal Counsel concerning the constitutionality of
section 11 of S. 2117.1- As you know section 11 would make the bill applicable
to all claims and suits pending on the date of enactment.
The memorandum concludes that the only constitutional question presented

by the section is whether Congress can extinguish a plaintiff's right to a jury
trial in a pending case. There is no constitutional question, the memorandum
determines, posed by either the substitution of the United States as defendant
or the abolition of claims for punitive damages in pending cases.
You will note that the memorandum presents three solutions to the Seventh

Amendment problem caused by abrogating the plaintiff's right to a jury trial in
a pending case. If the Subcommittee agrees with the Office of Legal Counsel
that there are problems with the retroactivity provision, the option acceptable
to this Department would be that which would allow the continuance of trial

by jury pending cases against the Government. We would be pleased to work

with the Subcommittee staff in drafting such an amendment to the bill.
I trust that having been supplied with the Administration's disciplinary

amendment, and our views on the constitutionality of the bill's retroactivity
provision, your Subcommittee can now begin mark-up of S. 2117. We, of course,
stand ready to assist you in any way that we can.

Sincerely,
PATRICIA M. WALD,

Assistant Attorney General.

S. 2117 WITH AMENDMENTS PROPOSED BY THE JUSTICE DEPARTMENT 2

[ S. 2117, 95th Cong., 1st sess. ]

A BILL To amend title 28 of the United States Code to provide for an exclusive remedy
against the United States in suits based upon acts or omissions of United States em-
ployees, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 1346(b) of title 28, United States
Code, is amended by striking the period at the end of the section and adding the
following: ", or where the claim sounding in tort for money damages arises under
the Constitution of the United States when such employee of the Government is
acting within the scope of his office or employment, or under the color thereof,
such liability to be determined in accordance with applicable Federal law.".

1 See memo on p. 139.
2 Matter proposed to be stricken from bill by Department amendments is enclosed in

black brackets. New language proposed for the bill in Department amendments is printed
in italic. The Department amendments of January 26 and April 10 are included.
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SEC. 2. Section 2672 of title 28, United States Code, is amended by inserting in
the first paragraph the following language after the word "occurred" and before
th colon: ", or where the claim sounding in tort for money damages arises under
the Constitution of the United States when such employee of the Government is
acting within the scope of his office or employment, or under the color thereof,
such liability to be determined in accordance with applicable Federal law".

SEC. 3. (a) Section 2674 of title 28, United States Code, is amended by
(1) ((a)] inserting in the first paragraph the following language after the

word "claims" and before the comma: "based upon negligent or wrongful acts
or omissions"; and
(2) Lb)] by adding as a third paragraph the following:
"The United States shall be liable, respecting the provisions of this title relat-

ing to tort claims arising under the Constitution of the United States, to the same
extent as entitlement to compensation is recognized under the tort law of the
place where the violation occurred, but shall not be liable for interest prior to
judgment or for punitive damages: Provided, however, That for a claim arising
under the Constitution of the United States, such compensation shall not be less
than liquidated damages of $1,000, plus a reasonable attorney's fee and other
litigation costs reasonably incurred, except that for a claim arising from the in-
terception or disclosure of a wire or oral communication as defined in tin vio-
lation of] chapter 119 of title 18, such compensation shall not be less than liqui-
dated damages computed at the rate of $100 a day for each day of violation or
$1,000 whichever is higher, plus a reasonable attorney's fee and other litigation
costs reasonably incurred: With the further proviso, however, that the United
States may not assert as a defense to a suit against it alleging a Constitutional
tort, the absolute or qualified immunity of the employee (except Members of Con-
gress, judges or prosecutors or those performing such junctions) or his good faith
belief in the lawfulness of his conduct. (And provided further, That without any
effect or limitation upon any other defenses, a good faith reliance on a court
order or legislative authorization shall constitute a complete defense to any
claim or suit arising under the Constitution of the United States, but, notwith-
standing the existence of such defense, the United States shall, when it has deter-
mined that the officer or employee was acting within the scope of his office or
employment or under color thereof, reimburse the person whose constitutional
rights were violated for the actual or compensatory damages sustained.".] and
( b) by amending section 2678 of title 28, United States Code, by inserting at the
beginning thereof the words "Except as otherwise provided by the third para-
graph of section 2674 of this title," and changing the word "No" to "no".

SEC. 4. (a) Section 2675 (a) of title 28, United States Code, is amended by
inserting the following language after "employment,": "or upon a claim for
money damages arising from the violation of the Constitution of the United
States by any employee of the Government while acting within the scope of his
office or employment or under the color thereof,"; and (.3
(b) Section 2675(a) of title 28, United States Code, is further amended by

changing the period at the end of section 2675(a) to a semicolon and adding the -
following language—
"Provided, however, that upon a claim for money damages arising from the

violation of the Constitution of the United States, class actions in conformity
with the requirements of the Federal Rules of Civil Procedure may be instituted
provided that the claim presented to the appropriate Federal agency expressly
asserts the representative nature of the claim and specifically describes the mem-
bers of the class, the common interests of the claimant and such members, and
the basis upon which the claimant believes he can fairly and adequately pro-
tect the interests of the class as their representative."

SEC. 5. Section 2679(b) of title 28, United States Code, is amended to read as
follows:
"(b) The remedy against the United States provided by sections 1346(b) and

2672 of this title for claims for injury or loss of property or personal injury or
death resulting from the negligent or wrongful act or omission of any employee
of the Government while acting within the scope of his office or employment or
for claims arising from the violation of the Constitution of the United States by
any employee of the Government while acting within the scope of his office or
employment or while acting under the color thereof is exclusive of any other civil
action or proceeding arising out of or relating to the same subject matter against
the employee whose violation or act or omission gave rise to the claim, or against
the estate of such employee.".
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SEC. 6. Section 2679(d) of title 28, United States Code, is am
ended to read as

follows:
"(d) (1) Upon certification by the Attorney General that the 

defendant em-

ployee was acting within the scope of his office or employ
ment, or in claims

arising under the Constitution of the United States that the employe
e was acting

within the scope of his office or employment or under the color
 thereof, at the

time of the incident out of which the suit arose any such civil a
ction or proceed-

ing commenced in a United States district court shall be deemed an 
action against

the United States under the provisions of this title and all ref
erences thereto, and

the United States shall be substituted as the party defendant.
 After such sub-

stitution the United States shall have availabie an aefenses to which
 it would

have been entitled if the action had originally been commenced again
st the United

States under this chapter and section 1346(b).

"(d) (2) Upon certification by the Attorney General that the 
defendant em-

ployee was acting within the scope of his office or employment, or in clai
ms arising

under the Constitution of the United States that the employee was a
cting within

the scope of his office or employment or under the color thereof, at the 
time of

the incident out of which the suit arose any such civil action or procee
ding com-

menced in a State court shall be removed, without bond, at any time bef
ore trial,

by the Attorney General to the district court of the United States of the di
strict

and division embracing the place wherein it is pending and be deemed 
an action

brought against the United States under the provisions of this title and al
l ref-

erences thereto, and the United States shall be substituted as the party defen
dant.

After such substitution the United States shall have available all defenses 
to

which it would have been entitled if the action had originally been commenc
ed

against the United States under this chapter and section 1346(b). The certifi
ca-

tion of the Attorney General shall conclusively establish scope of office or e
m-

ployment and in claims arising under the Constitution of the United States, acti
ng

under color of office or employment for purposes of such initial removal. Shou
ld

a district court of the United States determine on a hearing on a motion to r
e-

mand held before trial on the merits that the employee defendant was not acti
ng

within the scope of his office or employment, and in claims arising under the

Constitution of the United States, acting within the scope of his office or employ-

ment or under color thereof, the case shall be remanded to the State court in

which it was initially filed.
["(d) (3) The provisions of this chapter and section 1346(b) shall not apply

in cases where the United States has not waived its sovereign immunity under

this chapter.]
"(d) (3) IC (4)3 Where an action or proceeding under this chapter is precluded

because of the availability of a remedy through proceedings for compensation or

other benefits from the United States as provided by any other law, the action or

proceeding shall be dismissed, but in that event the running of any limitation of

time for commencing, or filing an application or claim in such proceeding for

compensation or other benefits shall be deemed to have been suspended during

the pendency of the civil action or proceeding under this chapter.".

SEC. 7. Section 2679 of title 28, United States Code, is amended by adding a

new subsection (f) as follows:
"(f) Where an action or proceeding under section 1346(b) or 2672 arising

under the Constitution of the United States results in a judgment against the

United States or an award, compromise, or settlement paid by the United States,

the Attorney General shall forward the matter for such further administrative

investigation or disciplinary action as may be appropriate to the head of the

department or agency by which the employee whose violation or act or omission

gave rise to the claims was employed.".
SEC. 8. (a) The preamble to section 2680 of title 28, United States Code, is

amended to read as follows:
"Except for tort claims arising under the Constitution of the United States,

the provisions of this chapter and section 1346(b) of this title shall not apply to

and the United States shall not substitute itself in—"
Section 2680(h) of title 28, United States Code, is amended to read as follows:
" (h) Any claim arising out of libel, slander, misrepresentation, deceit, or

interference with contract rights.".
SEC. 9. (a) Subsections (a) through (d) of section 4116 of title 38, United

States Code, are repealed, and subsection (e) of that section is amended by
deletion of the designation "(e)", by deleting the words "person to whom the
immunity provisions of this section apply (as described in subsection (a) of this
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section)," and inserting in lieu thereof the words "employee of the Department
of friv..clicine and Surgery".
(b) Subsections (a) through (e) of section 224 of the Public Health Service

Act, as minell uy section oi the Act of .oecember 31, 19‘0, and renumuered
(42 U.S.C. 233 (a) through (e) ), are repealed, and subsection (f) is amended
by deletion of the designation "(f)".

(c) Subsections (a) through (e) of section 1091 of the Foreign Service Act
of 1946, as added by section 119 of the Act of July 12, 1976 (22 U.S.C. 817 (a)
through (e) ) are repealed.
(d) 1.113sections (a) through (e) of section 1089, title 10, United States Code,

are repealed. bubseccion (f) is amended by deleting the words "person described
in subsection (a)" and inserting in lieu thereof the words "employee of the
Armen Forces, the Department of Defense, or the Central Intelligence Agency,".
(e) Subsections (a) through (e) of section 307 of the National Aeronautics

and Space Act of 19.38, as added by section 3 of the Act of October 8, 1976 (42
U.S.C. 2458a (a) through (e)), are repealed, and subsection (f) is amended by
the deletion of the designation "(f)", by the deletion of the words "person
described in subsection (a)" and by the insertion in lieu thereof of the words
"employee of the National Aeronautics and Space Administration".

Sue. 10. Section 2520, title 18, United States Code, shall not apply to civil
causes of action against officers or employees of the United States while acting
within the scope of their office or employment, or while acting under the color
of such office or employment.

SEC. 11. This Act shall apply to all claims and suits pending on the date of
enactment or filed or accruing thereafter.
SEC. 12. Title 5, United States Code, is amended by adding a new chapter 78

containing new sections 7801, 7802, 7803, 7804, 7805, and 7806 as follows:
"Section 7801. Definitions

For the purposes of this chapter:
(1) "Person" means any natural person subject to the Constitution of the

United States;
(2) "Federal agency" means a Federal agency, as defined in section 2671 of

title 28, United States Code, which employs or employed an "employee" defined
in subsection (3) of this section;
(3) "Employee", unless otherwise described, means a present "employee of

the Government" as defined in section 2671 of title 28, Milted States Code; and
(4) "Disciplinary Action" means removal, suspension without pay, demotion,

admonishment or reprimand for such cause as will promote the efficiency of the
service.

Section 7802. Administrative inquiries
(a) (I) Where a claim filed by a person under section 2675 of title 28, United

States Code, arising under the Constitution of the United States, results in an
administrative award, compromise or settlement paid by the United States, and
except as provided in section 7803, such person within 30 days of execution of the
award, compromise or settlement, may submit a written request to the head of
the Federal agency or his designee to initiate an administrative inquiry of the
acts of the employee which gave rise to the claim, as provided by rules, regula-
tions, and instructions issued pursuant to subsection (b) of this section.
(a) (2) Where a civil action brought in any court by a person under section

1346(b) of title 28, United States Code, on a claim arising under the Constitu-
tion of the United States, results in a judgment against the United States, or a
settlement or compromise executed by the United States, and except as provided
in section 7803, such person within 30 days after time for appeal of the judgment
has expired, or within 30 days after execution of the settlement or compromise,
may submit a written request to the head of the Federal agency or his designee
to initiate an administrative inquiry of the acts of the employee which gave rise
to the claim, as provided by rules, regulations, and instructions issued pursuant
to subsection (b) of this section.
(b) Within 60 days of the effective date of the regulations described in section

7805 of this chapter, the head of each Federal agency to which such regulations
are applicable shall issue rules, regulations, and instructions for initiating and
conducting an administrative inquiry requested under subsection (a) (1) or
(a) (2).
(c) a person who has requested an inquiry under subsection (a) (1) or (a) (2)

of this section;
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(1) may submit a statement, and if a hearing is h
eld, give testimony, pursuant

to the rules, regulations, and instructions issued u
nder subsection (b), and shall

be notified of the action taken on such request or
 inquiry and the reasons there-

fore, and
(2) maN, within 30 days from notification of the 

action of the Federal agency,

appeal its action (A) to the Secretary of Defense or
 his designee if the employee

is a uniformed member of the Armed Forces as descri
bed in section 101(4) of title

10 of the United States Code, (B) to the Secretary 
of the Department in which

the United States Coast Guard is operating or hi
s designee if the employee is a

member of the Coast Guard, (C) to the head of an agen
cy or his designee with a

personnel system under the Foreign Service Act of 1946
, as amended (22 U.S.C.

801 et seq.), if the employee is an employee of the 
Foreign Service, (D) to the

head of an agency or his designee with a personnel 
system under the Public

Health Service Acts, as amended (42 U.S.C. 191 et seq.), if 
the employee is an em-

ployee of the Public Health Service, (E) to a reviewin
g entity or agency desig-

nated by the President to review the proceeding conc
erning an employee engaged

in intelligence activities, or (F) to the Civil Service 
Commission in any other

case. Such appeal process shall include de novo review 
of the acts of the employee

which gave use to the request under subsection (a) (1) or
 (a) (2). Such review

shall be conducted pursuant to regulations issued under 
section 7805 of this chap-

ter, and shall include the issuance of a final decision with a
 statement of reasons

and a recommendation of disciplinary action if any.

Section 7803. Former employees; present and former P
residential appointees

With respect to a claim against a former employee or a 
present or former ap-

pointee of the President, a person who has met the requir
ements of section 7802

(a) of this chapter shall be entitled to request an admi
nistrative inquiry based

upon his claim described in subsections (a) (1) and (a) (2) of
 section 7802 of this

chapter by (A) the Secretary of Defense if the former employe
e or present or

former Presidential appointee is a uniformed member of the A
rmed Forces as

described in section 101(4) of title 10 of the United States Code, (B
) the Secre-

tary of the Department in which the United States Coast Guard
 is operating if

the former employee or present or former Presidential appointee is 
a member of

the Coast Guard, (C) the head of an agency with a personnel system 
under the

Foreign Service Act of 1946, as amended (22 U.S.C. 801 et seq.), if 
the former

employee or present or former Presidential appointee is an employee of t
he for-

eign service, (D) to the head of an agency or his designee with a personn
el sys-

tem under the Public Health Service Acts, as amended (42 U.S.C. 191 et s
eq.), if

the former employee or present or former Presidential appointee is an emplo
yee

of the Public Health Service, (E) to a reviewing entity or agency designated
 by

the President to review the proceeding concerning a former employee or p
resent

or former Presidential appointee engaged in oztelligence activities, or (
F) the

Civil Service Commission in any other case. Such inquiries shall result in a writ-

ten report to be made public not less than 30 days after service of the report on

the former employee or present or former Presidential appointee whose conduct

has been the subject of the administrative inquiry.
Section 7804. Judicial review
(a) A person who has obtained a final decision as provided by subsection

(c) (2) of the section 7802 of this chapter may within 30 days thereof petition

for its review in a district court of the United States which may affirm the

decision or may set it aside and remand for further proceedings if the decision

18 found to be arbitrary or capricious based upon a review of the decision, state-

nzent of reasons, and recommended disciplinary action if any, issued pursuant

to subsection (a) (2) of section 7802 of this chapter. Such review shall be held

in camera for matters specifically protected from disclosure by statute or ex-

ecutive order or if the District Court determines that in camera review is in

the interests of national security.
(b) A former employee or a present or former Presidential appointee whose

conduct has been the subject of an administrative inquiry under section 7803 of

this chapter may within 30 days after service upon him of the report of such

inquiry, petition for its review in a district court of the United States which may

enjoin the public release of such report if found by the court to be arbitrary or

capricious.
Section 7805. Regulations
(a) Except as otherwise provided in this chapter, the Civil Service Commission

with the approval of the Attorney General, within 90 days of enactment of this
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chapter, shall issue such regulations as it deems necessary and appropriate for
the implementation of sections 7802-7804 of this chapter. The head of each Fed-
eral agency subject to the administrative review provisions of subsection 7802
(e) (2) (F) of this chapter shall comply with such regulations and shall issue
rules, regulations and instructions not inconsistent therewith.
(b) The Secretary of Defense, within 90 days of enactment of this chapter,

shall issue such regulations as he deems necessary and appropriate for the im-
plementation of sections 7802-7804 of this chapter. The head of each Federal
agency which is enumerated in section 101(4) of title 10 of the United States
Code shall, with respect to such uniformed members of the Armed Forces, comply
with such regulations and shall issue rules, regulations, and instructions not
inconsistent therewith.
(c) The reviewing entity or agency designated by the President for reviewing

the conduct of employees or officers engaged in intelligence activities, within 90
days of the enactment of this chapter, shall issue such regulations as it deems
necessary and appropriate for the implementation of sections 7802-7804 of this
chapter. The head of each Federal agency having employees or officers engaged
in intelligence activities shall comply with such regulations and shall issue rules,
regulations and instructions not inconsistent therewith.
(d) The Secretary of the Department in which the United States Coast Guard

is operating, within 90 days of the enactment of this chapter, shall issue such
regulations as are necessary and appropriate for the implementation of sections
7802-7804 of this chapter.
(e) The head of the agency with a personnel system under the Foreign Serv-

ice Act of 1946, as amended, within 90 days of the enactment of this chapter,
shall issue such regulations as are necessary and appropriate for the implementa-
tion of sections 7802-7804 of this chapter.
(f) The head of the agency with a personnel system under the Public Health

Service Acts, 80 amended, within 90 days of the enactment of this chapter, shall
issue such regulations as are necessary and appropriate for the implementation
of sections 7802-7804 of this chapter.
Section 7806. Miscellaneous
(a) Nothing in this chapter shall affect the rights of an employee to appeal or

to seek review or other means of redress of any disciplinary action taken against
him which he would have under other provisions of law. However, an employee,
who was the subject of a disciplinary action recommended by the Civil Service
Commission pursuant to subsection 7802(c), shall not be required by any other
provision of law to appeal an agency disciplinary action to the Commission prior
to seeking any judicial review of that action.
(b) If an employee is not entitled under other provisions of law to seek admin-

istrative or judicial review of any disciplinary action taken against him, he may
in the event a complainant seeks administrative review provided by section 7802
(c) (2) of this chapter, participate in such review and give evidence or testimony
if a hearing is held, and to the extent provided by section 7804 of this chapter,
petition for judicial review of a final decision if any disciplinary action recom-
mended under subsection 7802(c) (2) of this chapter is greater than that deter-
mined by the employing Federal agency under subsection 7801(c) (1).
(c) Nothing in this chapter shall affect the availability of defenses which an

employee may raise in any administrative or judicial proceeding.
(d) Nothing in this chapter shall require a Federal agency to delay its disci-

plining of an employee, or empower the Civil Service Commission to reduce the
severity of disciplinary action imposed by an agency against an employee who
would not have a right to seek the Civil Service Commission's review of such
action under other provisions of law.

FEDERAL TORT CLAIMS ACT AS AMENDED BY S. 2117 1

§ 1291. Final decisions of district courts
The courts of appeals shall have jurisdiction of appeals from all final decisions

of the district courts of the United States, the United States District Court for

1 Matter proposed to be stricken from the Tort Claims Act is enclosed in black brackets.
New language proposed for the act is printed in italic. All Justice Department amendments
to S. 2117 of Jan. 26 and Apr. 10 are shown.
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the District of the Canal Zone, the District Court of Guam, and the District Court

of the Virgin Islands, except where a direct review may be had in the Supreme

Court.

§ 1346. United States as defendant

(b) Subject to the provisions of chapter 171 of this title, the district courts, to-

gether with the United States District Court for the District of the Canal Zone,

and the District Court of the Virgin Islands, shall have exclusive jurisdiction of

civil actions on claims against the United States, for money damages, accruing

on and after January 1, 1945, for injury or loss of property, or personal injury

or death caused by the negligent or wrongful act or omission of any employee of

the Government while acting within the scope of his office or employment, under

circumstances where the United States, if a private person, would be liable to

the claimant in accordance with the law, of the place where the act or omission

occurred E.1 or where the claim sounding in tort for money dama,ges arises under
the Constitution of the Mated States when such employee of the Government is

acting within the scope of his office or employment, or under the color thereof,

such liability to be determined in accordance with applicable Federal law.

(c) The jurisdiction conferred by this section includes jurisdiction of any set-

off, counterclaim, or other claim or demand whatever on the part of the United

States against any plaintiff commencing an action under this section.

§ 1402. United States as defendant

(a) Any civil action against the United States under subsection (a) of section

1346 of this title may be prosecuted only:
(1) Except as provided in paragraph (2), in the judicial district where the

plaintiff resides;
(2) In the case of a civil action by a corporation under paragraph (1) of sub-

section (a) of section 1346, in the judicial district in which is located the princi-
pal place of business or principal office or agency of the corporation; or if it has
no principal place of 'business or principal office or agency in any judicial district
(A) in the judicial district in which is located the office to which was made the
return of the tax in respect of which the claim is made, or (B) if no return was
made, in the judicial district in which lies the District of Columbia. Notwith-
standing the foregoing provisions of this paragraph a district court, for the con-
venience of the parties and witnesses, in the interest of justice, may transfer any
such action to any other district or division.
(b) Any civil action on a tort claim against the United States under subsection

(b) of section 1346 of this title may be prosecuted only in the judicial district
where the plaintiff resides or wherein the act or omission complained of occurred.
(c) Any civil action against the United States under subsection (e) of section

1346 of this title may be prosecuted only in the judicial district where the prop-
erty is situated at the time of levy, or if no levy is made, in the judicial district
in which the event occurred which gave rise to the cause of action.
(d) Any civil action under section 2409a to quiet title to an estate or interest in

real property in which an interest is claimed by the United States shall be
brought in the district court of the district where the property is located or, if
located in different districts, in any of such districts.

§ 1504. Tort claims
The Court of Claims shall have jurisdiction to review by appeal final judgments

in the district courts in civil actions based on tort claims brought under section
1346(b) of this title if the notice of appeal filed in the district court has affixed
thereto the written consent on behalf of all the appellees that the appeal be taken
to the Court of Claims.

§ 2110. Time for appeal to Court of Claims in tort claims cases

Appeals to the Court of Claims in tort claims cases, as provided in section 1504
of this title, shall be taken within ninety days after the entry of the final judg-
ment of the district court.

§ 2401. Time for commencing action against United States

(b) A tort claim against the United States shall be forever barred unless it is
presented in writing to the appropriate Federal agency within two years after
such claim accrues or unless action is begun within six months after the date of
mailing, by certified or registered mail, of notice of final denial of the claim by
the agency to which it was presented.
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§ 2402. Jury trial in actions against United States
Any action against the United States under section 1346 shall be tried by the

court without a jury, except that any action against the United States under
section 1346(a) (1) shall, at the request of either party to such action, be tried
by the court with a jury.

§ 2411. Interest
(a) In any judgment of any court rendered (whether against the United

States, a collector or deputy collector of internal revenue, a former collector or
deputy collector, or the personal representative in case of death) for any over-
payment in respect of any internal revenue tax, interest shall be allowed at an
annual rate established under section 6621 of the Internal Revenue Code of 1954
upon the amount of the overpayment, from the date of the payment or collection
thereof to a date preceding the date of the refund check by not more than thirty
days, such date to be determined by the Commissioner of Internal Revenue. The
Commissioner is authorized to tender by check payment of any such judgment,
with interest as herein provided, at any time after such judgment becomes final,
whether or not a claim for such payment has been duly filed, and such tender
shall stop the running of interest, whether or not such refund check is accepted
by the judgment creditor.
(b) Except as otherwise provided in subsection (a) of this section, on all final

judgments rendered against the United States in actions instituted under section
1346 of this title, interest shall be computed at the rate of 4 per centum per
annum from the date of the judgment up to, but not exceeding, thirty days after
the •date of approval of any appropriation Act providing for payment of the
judgment.

§ 2412. Costs
Except as otherwise specially provided by statute, a judgment for costs, as

enumerated in section 1920 of this title but not including the fees and expenses
of attorneys may be awarded to the prevailing party in any civil action brought
by or against the United States or any agency or official of the United States
acting in his official capacity, in any court having jurisdiction of such action. A
judgment for costs when taxed against the Government shall, in an amount
established by statute or court rule or order, be limited to reimbursing in whole
or in part the prevailing party for the costs incurred by him in the litigation.
Payment of a judgment for costs shall be as provided in section 2414 and section
2517 of this title for the payment of judgments against the United States.

§ 2414. Payment of judgments and compromise settlements
Payment of final judgments rendered by a district court against the United

States shall be made on settlements by the General Accounting Office. Payment
of final judgments rendered by a State or foreign court or tribunal against the
United States, or against its agencies or officials upon obligations or liabilities of
the United States, shall be made on settlements by the General Accounting Office
after certification by the Attorney General that it is in the interest of the United
States to pay the same.

§ 2671. Definitions
As used in this chapter and sections 1346(b) and 2401(b) of this title, the

term—
"Federal agency" includes the executive departments, the military depart-

ments, independent establishments of the United States, and corporations
primarily acting as instrumentalities or agencies of the United States, but
does not include any contractor with the United States.
"Employee of the government" includes officers or employees of any federal

agency, members of the military or naval forces of the United States, and
persons acting on behalf of a federal agency in an official capacity, tem-
porarily or permanently in the service of the United States, whether with or
without compensation.
"Acting within the scope of his office or employment", in the case of a

member of the military or naval forces of the United States, means acting
in line of duty.

§ 2672. Administrative adjustment of claims
The head of each Federal agency or his designee, in accordance with regula-

tions prescribed by the Attorney General, may consider, ascertain, adjust, deter-
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mine, compromise, and settle any claim for money damages 
against the United

States for injury or loss of property or personal injury or 
death caused by the

negligent or wrongful act or omission of any employee of the ag
ency while acting

within the scope of his office or employment, under circ
umstances where the

United States, if a private person, would be liable to the cl
aimant in accordance

with the law of the place where the act or omission occurre
dn or where the

claim sounding in tort for money damages arises under the 
Constitution of the

United States when such employee of the Government is acting
 within the scope

of his office or employment, or under the color thereof, such 
liability to be de-

termined in accordance with applicable Federal law. Provided, That 
any award,

compromise, or settlement in excess of $25,000 shall be effected 
only with the

prior written approval of the Attorney General or his designee.

Subject to the provisions of this title relating to civil actions on to
rt claims

against the United States, any such award, compromise, settle
ment, or deter-

mination shall be final and conclusive on all officers of the Governm
ent, except

when procured by means of fraud.
Any award, compromise, or settlement in an amount of $2,500 or l

ess made

pursuant to this section shall be paid by the head of the Federal a
gency con-

cerned out of appropriations available to that agency. Payment of 
any award,

compromise, or settlement in an amount in excess of $2,500 made pursuan
t to this

section or made by the Attorney General in any amount pursuant to sect
ion 2677

of this title shall be paid in a manner similar to judgments and comp
romises in

like causes and appropriations or funds available for the payment of su
ch judg-

ments and compromises are here by made available for the payment of awards
,

compromises, or settlements under this chapter.
The acceptance by the claimant of any such award, compromise, or settleme

nt

shall be final and conclusive on the claimant, and shall constitute a complet
e re-

lease of any claim against the United States and against the employee of the
 gov-

ernment whose act or omission gave rise to the claim, by reason of the same sub
-

ject matter.

§ 2673. Repealed.

§ 2674. Liability of United States

The United States shall be liable, respecting the provisions of this title relating

to tort claims, based upon negligent or wrongful acts or omissions in the same

manner and to the same extent as a private individual under like circumstances,

but shall not be liable for interest prior to judgment or for punitive damages.

If, however, in any case wherein death was caused, the law of the place where

the act or omission complained of occurred provides, or has been construed to

provide, for damages only punitive in nature, the United States shall be liable for

actual or compensatory damages, measured by the pecuniary injuries resulting

from such death to the persons respectively, for whose benefit the action was

brought, in lieu thereof.
The United States shall be liable, respecting the provisions of this title relating

to tort claims arising under the Constitution of the United States, to the same

extent as entitlement to compensation is recognized under the tort law of the

place where the violation occurred, but shall not be liable for interest prior to

judgment or for punitive damages: Provided, however, That for a claim arising

under the Constitution of the United States, such compensation shall not be less

than liquidated damages of $1,000, plus a reasonable attorney's fee and other

litigation costs reasonably incurred, except that for a claim arising from the

interception or disclosure of a wire or oral communication as defined in chapter

119 of title 18, such compensation shall not be less than liquidated damages com-

puted at the rate of $100 a day for each day of violation or $1,000 whichever is

higher, plus a reasonable attorney's fee and other litigation costs reasonably

incurred:
With the further proviso, however, that the United States may not assert as a

defense to a suit against it alleging a constitutional tort, the absolute or qualified

immunity of the employee (except members of Congress, judges or prosecutors

or those performing such functions) or his good faith belief in the lawfulness of
his conduct.

§ 2675. Disposition by federal agency as prerequisite; evidence

(a) An action shall not be instituted upon a claim against the United States
for money damages for injury or loss of property or personal injury or death
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caused by the negligent or wrongful act or omission of any employee of the

Government while acting within the scope of his office or employment; or upon

a claim for money damages arising from the violation of the Constitution of
 the

United States by any employee of the Government while acting within the scope

of his office or employment or under the color thereof, unless the claimant s
hall

have first presented the claim to the appropriate Federal agency and his claim

shall have been finally denied by the agency in writing and sent by certifie
d or

registered mail. The failure of an agency to make final disposition of a claim

within six months after it is filed shall, at the option of the claimant any time

thereafter, be deemed a final denial of the claim for purposes of this section.

The provisions of this subsection shall not apply to such claims as may be

asserted under the Federal Rules of Civil Procedure by third party complaint,

crossclaim, or counterclaim[]; Provided, however, that upon a claim for money

damage arising from the violation of the Constitution of the United States, class

actions in conformity with the requirements of the Federal Rules of Civil Proce-

dure may be instituted provided that the claim presented to the appropriate

Federal agency expressly asserts the representative nature of the claim and

specifically describes the members of the class, the common interests of the

claimant and such members, and the basis upon which the claimant believes he

can fairly and adequately protect the interests of the class as their

representative."
(b) Action under this section shall not be instituted for any sum in excess of

the amount of the claim presented to the federal agency, except where the in-

creased amount is based upon newly discovered evidence not reasonably dis-

coverable at the time of presenting the claim to the federal agency, or upon al-

legation and proof of intervening facts, relating to the amount of the claim.

(c) Disposition of any claim by the Attorney General or other head of a fed-

eral agency shall not be competent evidence of liability or amount of damages.

§ 2676. Judgment as bar

The judgment in an action under section 1346(b) of this title shall constitute

a complete bar to any action by the claimant, by reason of the same subject mat-

ter, against the employee of the government whose act or omission gave rise to

the claim.

§ 2677. Compromise

The Attorney General or his designee may arbitrate, compromise, or settle any

claim cognizable under section 1346(b) of this title, after the commencement of

an action thereon.

§ 2678. Attorney fees; penalty

Except as otherwise provided by the third paragraph of Section 2674 of this

title, no attorney shall charge, demand, receive, or collect for services rendered,

fees in excess of 25 per centum of any judgment rendered pursuant to section

1346(b) of this title or any settlement made pursuant to section 2677 of this title,

or in excess of 20 per centum of any award, compromise, or settlement made pur-

suant to section 2672 of this title.
Any attorney who charges, demands, receives, or collects for services rendered

In connection with such claim any amount in excess of that allowed under this

section, if recovery be had, shall be fined not more than $2,000 or imprisoned not

more than one year, or both.

§ 2679, Exclusiveness of remedy

(a) The authority of any federal agency to sue and be sued in its own name

shall not be construed to authorize suits against such federal agency on claims

which are cognizable under section 1346(b) of this title, and the remedies pro-

vided by this title in such cases shall be exclusive.
[(b) The remedy against the United States provided by sections 1346(b) and

2672 of this title for injury or loss of property or personal injury or death, result-

ing from the operation by any employee of the Government of any motor vehicle

while acting within the scope of his office or employment, shall hereafter be

exclusive of any other civil action or proceeding by reason of the same subject

matter against the employee or his estate whose act or omission gave rise to the

claim.]
"( b) The remedy against the United States provided by sections 1346(b) and

2672 of this title for claims for injury or loss of property or personal injury or

26-729 0 - 78 - 5
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death resulting from the negligent or wrongful act or omission of any employee
of the Government while acting within the scope of his office or employment or
for claims arising from the violation of the Constitution of the United States by
any employee of the Government while acting within the scope of his office or
employment or while acting under the color thereof is eoclusive of any other civil
action or proceeding arising out of or relating to the same subject matter against
the employee whose violation or act or omission gave rise to the claim, or against
the estate of such employee.".
(c) The Attorney General shall defend any civil action or proceeding brought

in any court against any employee of the Government or his estate for any such
damage or injury. The employee against whom such civil action or proceeding
is brought shall deliver within such time after date of service or knowledge of
service as determined by the Attorney General, all process served upon him or
an attested true copy thereof to his immediate superior or to whomever was
designated by the head of his department to receive such papers and such person
shall promptly furnish copies of the pleadings and process therein to the United
States attorney for the district embracing the place wherein the proceeding is
brought, to the Attorney General, and to the head of his employing Federal
agency.
L(d) Upon a certification by the Attorney General that the defendant employee

was acting within the scope of his employment at the time of the incident out
of which the suit arose, any such civil action or proceeding commenced in a State
court shall be removed without bond at any time before trial by the Attorney Gen-
eral to the district court of the United States for the district and division em-
bracing the place wherein it is pending and the proceedings deemed a tort action
brought against the United States under the provisions of this title and all ref-
erences thereto. Should a United States district court determine on a hearing on
a motion to remand held before a trial on the merits that the case so removed is
one in which a remedy by suit within the meaning of subsection (b) of this sec-
tion is not available against the United States, the case shall be remanded to the
State court.]
(d) (1) Upon certification by the Attorney General that the defendant em-

ployee was acting within the scope of his office or employment, or in claims aris-
ing under the Constitution of the United States that the employee was acting
within the scope of his office or employment or under the color thereof, at the
time of the incident out of which the suit arose any such civil action or proceed-
ing commenced in a Mated States district court shall be deemed an action against
the United States under the provisions of this title and all references thereto,
and the United States shall be substituted as the party defendant. After such
substitution the United States shall have available all defenses to which it would
have been entitled if the action had originally been commenced against the
(hated States under this chapter and section 1346(b).
(d) (2) Upon certification by the Attorney General that the defendant em-

ployee was acting within the scope of his office or employment, or in claims aris-
ing under the Constitution of the United States that the employee was acting
within the scope of his office or employment or under the color thereof, at the time
of the incident out of which the suit arose any such civil action or proceeding com-
menced in a State court shall be removed, without bond. at any time before trial,
by the Attorney General to the district court of the United States of the district
and division embracing the place wherein it is pending and be deemed an action
brought against the United States under the provisions of this title and all ref-
erences thereto, and the United States shall be substituted as the party defendant.
After such substitution the United States shall have available all defenses to
which it would have been entitled if the action had originally been commenced
against the United States under this chapter and section 1346(b). The certifica-
tion of the Attorney General shall conclusively establish scope of office or em-
ployment and in claims arising under the Constitution of the United States, act-
ing under color of office or employment for purposes of such initial removal.
Should a district court of the United States determine on a hearina on a mo-
tion to remand held before trial on the merits that the employee defendant was
not acting within the scope of his office or employment, and in claims arising
under the Constitution of the United States, acting within the scope of his office
or employment or under color thereof, the case shall be remanded to the State
court in which it was initially filed.
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(d) (3) Where an action or proceeding under this chapter
 is precluded because

of the availability of a remedy through proceedings for 
compensation or other

benefits from the United States as provided by any other 
law, the action or pro-

ceeding shall be dismissed, but in that event the run
ning of any limitation of

time for commencing, or filing an application or claim i
n, such proceeding for

compensation or other benefits shall be deemed to have bee
n suspended during

the pendency of the civil action or proceeding under this 
chapter.

(e) The Attorney General may compromise or settle an
y claim asserted in

such civil action or proceeding in the manner provided in se
ction 2677, and with

the same effect.
(f) Where an action or proceeding under section 1346

(b) or 2672 arising

under the Constitution of the United States results in a ju
dgment against the

United States or an award, compromise, or settlement paid by t
he United States,

the Attorney General shall forward the matter for such fur
ther administrative

investigation or disciplinary action as may be appropriate to
 the head of the

department or agency by which the employee whose violation o
r act or omission

gave rise to the claims was employed.

§ 2680. Exceptions
Except for tort claims arising under the Constitution of the Un

ited States,

the provisions of this chapter and section 146(b) of this title sh
all not apply

to and the United States shall not substitute itself in—

(The provisions of this chapter and section 1346(b) of this
 title shall not

apply to--3
(a) Any claim based upon an act or omission of an employee 

of the Govern-

ment, exercising due care, in the execution of a statute or regula
tion, whether

or not such statute or regulation be valid, or based upon the ex
ercise or per-

formance or the failure to exercise or perform a discretionary funct
ion or duty

on the part of a federal agency or an employee of the Governmen
t, whether or

not the discretion involved be abused.
(b) Any claim arising out of the loss, miscarriage, or negligent t

ransmission

of letters or postal matter.
(c) Any claim arising in respect of the assessment or collection of a

ny tax

or customs duty, or the detention of any goods or merchandise by any o
fficer of

customs or excise or any other law-enforcement officer.

(d) Any claim for which a remedy is provided by sections 741-752, 781-
790

of Title 46, relating to claims or suits in admiralty against the United St
ates.

1(e) Any claim arising out of an act or omission of any employee of
 the Gov-

ernment in administering the provisions of sections 1-31 of Title 50, Appe
ndix.

(f) Any claim for damages caused by the imposition or Establishment o
f a

quarantine by the United States.
(g) Repealed.
(h) Any claim arising out of libel, slander, misrepresentation, deceit, or in

-

terference with contract rights.
((h) Any claim arising out of assault, battery, false imprisonment, false 

ar-

rest, malicious prosecution, abuse of process, libel, slander, misrepresentati
on,

deceit, or interference with contract rights: Provided, That, with regard to a
cts

or omissions of investigative or law enforcement officers of the United States 
Gov-

ernment, the provisions of this chapter and section 1346(b) of this title sh
all

apply to any claim arising, on or after the date of the enactment of this proviso,

out of assault, battery, false imprisonment, false arrest, abuse of process,
 or

malicious prosecution. For the purpose of this subsection, "investigative or l
aw

enforcement officer" means any officer of the United States who is empowered

by law to executive searches, to seize evidence, or to make arrests for violations

of Federal law.]
(i) Any claim for damages caused by the fiscal operations of the Treasury or

by the regulation of the monetary system.
(j) Any claim arising out of the combatant activities of the military or naval

forces or the Coast Guard, during time of war.
(k) Any claim arising in a foreign country.
(1) Any claim arising from the activities of the Tennessee Valley Authority.

(m) Any claim arising from the activities of the Panama Canal Company.

(n) Any claim arising from the activities of a Federal land bank, a Federal

intermediate credit bank, or a bank for cooperatives.
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AMENDMENTS TO MISCELLANEOUS STATUTES ( SECTIONS 9 AND 10 OF

S. 2117)

(Section 9(a) of S. 2117)

VETERAN'S BENEFITS, 38 U.S.C. 4116

§ 4116. Defense of certain malpractice and negligence suits

[(a) The remedy—
(1) against the United States provided by sections 1346(b) and 2

672 of

title 28, or
(2) through proceedinges for compensation or other benefits from the

United States as provided by any other law, where the availability of su
ch

benefits precludes a remedy under section 1346(b) or 2672 of title 28,

for damages for personal injury, including death ,allegedly arising from malprac-

tice or negligence of a physician, dentist, podiatrist, optometrist, nurse, phy
si-

cian assistant, expanded-function dental auxiliaries, pharmacist, or paramed
i-

cal (for example, medical and dental technicians, nursing assistants, and thera-

pists) or other supporting personnel in furnishing medical care or treatment while

in the exercise of such person's duties in or for the Department of Medicine and

Surgery shall hereafter be exclusive of any other civil action or proceeding by

reason of the same subject matter against such physician, dentist, podiatrist, op-

tometrist, nurse, physician assistant, expanded-function dental auxiliaries,

pharmacist, or paramedical or other supporting personnel (or such person's es-

tate) whose act or omission gave rise to such claim.
(b) The Attorney General shall defend any civil action or proceeding brought

in any court against any person referred to in subsection (a) of this section

(or such person's estate) for any such damage or injury. Any such person against

whom such civil action or proceeding is brought shall deliver within such time

after date of service or knowledge of service as determined by the Attorney Gen-

eral, all process served upon such person or an attested true copy thereof to such

person"s immediate superior or to whomever was designated by the Administra-

tor to receive such papers and such person shall promptly furnish copies of the

pleading and process therein to the United States attorney for the district embrac-

ing the place wherein the proceeding is brought, to the Attorney General, and to

the Administrator.
(c) Upon a certification by the Attorney General that the defendant was act-

ing in the scope of such person's employment in or for the Department of Medicine

and Surgery at the time of the incident out of which the suit arose, any such
civil action or proceeding commenced in a State court shall be removed without
bond at any time before trial by the Attorney General to the district court of the
United States of the district and division embracing the place wherein it is pend-
ing and the proceeding deemed a tort action brought against the United States
under the provisions of title 28 and all references thereto. After removal the
United States shall have available all defenses to which it would have been
entitled if the action had originally been commenced against the United States.
Should a United States district court determine on a hearing on a motion to re-
mand held before a trial on the merits that the employee whose act or omission
gave rise to the suit was not acting within the scope of such person's office or
employment, the case shall be remanded to the State court.
(d) The Attorney General may compromise or settle any claim asserted in such

civil action or proceeding in the manner provided in section 2677 of title 28, and
with the same effect.
(e)3 The Administrator may, to the extent the Administrator deems appropri-

ate, hold harmless or provide liability insurance for any employee of the Depart-
ment of Medicine and Surgery [person to whom the immunity provisions of this
section apply (as described in subsection (a) of this section)], for damage for
personal injury or death, or for property damage, negligently caused by such
person while furnishing medical care or treatment (including the conduct of clini-
cal studies or investigations) in the exercise of such person's duties in or for the
Department of Medicine and Surgery, if such person is assigned to a foreign
country, detailed to State or political division thereof, or is acting under any
other circumstances which would preclude the remedies of an injured third per-
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son against the United States, provided by sections 1346(b) and 2672 of title 28,

for such damage or injury.

(Section 9(b) of S. 2117)

PUBLIC HEALTH SERVICE, 42 U.S.C. 233

§ 233. Civil actions or proceedings against commissioned officers or employees—
Exclusiveness of remedy

((a) The remedy against the United States provided by sections 1346(b) and

2672 of Title 28, or by alternative benefits provided by the United States where

the availability of such benefits precludes a remedy under section 1346(b) of Title

28, for damage for personal injury, including death, resulting from the perform-

ance of medical, surgical, dental, or related functions, including the conduct of

clinical studies or investigation, by any commissioned officer or employee of the

Public Health Service while acting within the scope of his office or employment,

shall be exclusive of any other civil action or proceeding by reason of the same

subject-matter against the officer or employee (or his estate) whose act or emis-

sion gave rise to the claim.

Attorney General to defend action or proceeding; delivery of process to desig-
nated official; furnishing of copies of pleading and process to United States
attorney, Attorney General, and Secretary

(b) The Attorney General shall defend any civil action or proceeding brought

in any court against any person referred to in subsection (a) of this section (or
his estate) for any such damage or injury. Any such person against whom such
civil action or proceeding is brought shall deliver within such time after date of

service or knowledge of service as determined by the Attorney General, all

process served upon him or an attested true copy thereof to his immediate su-

perior or to whomever was designated by the Secretary to receive such papers
and such person shall promptly furnish copies of the pleading and process therein

to the United States attorney for the district embracing the place wherein the
proceeding is brought, to the Attorney General, and to the Secretary.

Removal to United States district court; procedure; proceeding upon removal
deemed tort action against United States; hearing on motor' to remand to de-
termine availability of remedy against United States; remand to State court
or dismissal

(c) Upon a certification by the Attorney General that the defendant was act-
ing in the scope of his employment at the time of the incident out of which the

suit arose, any such civil action or proceeding commenced in a State court shall
be removed without bond at any time before trial by the Attorney General to
the district court of the United States of the district and division embracing the

place wherein it is pending and the proceeding deemed a tort action brought

against the United States under the provisions of Title 28 and all references

thereto. Should a United States district court determine on a hearing on a motion
to remand held before a trial on the merit that the case so removed is one in
which a remedy by suit within the meaning of subsection (a) of this section
is not available against the United States, the case shall be remanded to the State
Court: Provided, That where such a remedy is precluded because of the avail-
ability of a remedy through proceedings for compensation or other benefits from

the United States as provided by any other law, the case shall be dismissed, but in
the event the running of any limitation of time for commencing, or filing an ap-
plication or claim in, such proceedings for compensation or other benefits shall

be deemed to have been suspended during the pendency of the civil action or

proceeding under this section.

Compromise or settlement of claim by Attorney General

(d) The Attorney General may compromise or settle any claim asserted in

such civil action or proceeding in the manner provided in section 2677 of Title
28 and with the same effect.

Assault or battery
(e) For purposes of this section, the provisions of section 2680(h) of Title 28

shall not apply to assault or battery arising out of negligence in the perform-
ance of medical, surgical, dental, or related functions, including the conduct of

clinical studies or investigations.
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AUTHORITY OF SECRETARY OR DESIGNEE TO HOLD 
HARMLESS OR PROVIDE LIABILITY

INSURANCE FOR ASSIGNED OR DETAILED EMPLOYEES

(f)3 The Secretary or his designee may, to the extent that he dee
ms appro-

propriate, hold harmless or provide liability insurance for any off
icer or em-

ployee of the Public Health Service for damage for personal injury
, including

death, negligently caused by such officer or employee while acting 
within the

scope of his office or employment and as a result of the performance 
of medical,

surgical, dental, or related functions, including the conduct of clinical stu
dies or

investigations, if such employee is assigned to a foreign country or deta
iled to

a State or political subdivision thereof or to a non-profit institution, 
and if the

circumstances are such as are likely to preclude the remedies of third p
ersons

against the United States described in section 2679(b) of Title 28, for 
such

damage or injury.
(Seceion 9(c) of S. 2117)

FOREIGN RELATIONS, 22 U.S.C. 817

§ 817 Malpractice protection—Exclusiveness of remedies; immunity of profes-

sional and supporting personnel

((a) The remedy—
(1) against the United States provided by sections 1346(b) and 2672 of

Title 28, or
(2) through proceedings for compensation or other benefits from the

United States as provided by any other law, where the availability of such

benefits precludes a remedy under such sections,
for damages for personal injury, including death, allegedly arising from mal-

practice or negligence of a physician, dentist, nurse, pharamacist, or paramedi-

cal (including medical and dental assistants and technicians, nursing assistants,

and therapists) or other supporting personnel of the Department of State (in-

cluding the Agency for International Development) in furnishing medical care

or related services, including the conducting of clinical studies or investigations,

while in the exercise of his or her duties in or for the Department of State or

any other Federal department, agency, or instrumentality shall be exclusive of

any other civil action or proceeding by reason of the same subject matter against

such physician, dentist, nurse, pharmacist, or paramedical or other supporting

personnel (or his or her estate) whose act or omission gave rise to such claim.

Civil actions defended by United States Government; delivery of and recipients
of pleadings and process

(b) The United States Government shall defend any civil action or proceeding
brought in any court against any person referred to in subsection (a) of this
section (or his or her estate) for any such damage or injury. Any such person
against whom such civil action or proceeding is brought shall deliver, within
such time after date of service or knowledge of service as determined by the
Attorney General, all process served upon him or her or an attested true copy
thereof to whomever was designated by the Secretary to receive such papers
and such person shall promptly furnish copies of the pleading and process therein
to the United States attorney for the district embracing the place wherein the
proceeding is brought, to the Attorney General, and to the Secretary.

Removable actions or proceedings; certification; venue; remand or dismissal:
suspension of limitations

(c) Upon a certification by the Attorney General that the defendant was act-
ing within the scope of his or her employment in or for the Department of State
or any other Federal department, agency, or instrumentality at the time of the
incident out of which the suit arose, any such civil action or proceeding com-
menced in a State court shall be removed without bond at any time before trial
by the Attorney General to the district court of the United States of the district
and division embracing the place wherein it is pending and the proceeding deemed
a tort action brought against the United States under the provisions of Title 28
and all references thereto. Should a United States district court determine on a
hearing on a motion to remand held before a trial on the merits that the case so
removed is one in which a remedy by suit within the meaning of subsection (a)
of this section is not available against the United States, the case shall be re-
manded to the State court except that where such remedy is precluded because
of the availability of a remedy through proceedings for compensation or other
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benefits from the United States as provided by any other law, the case shall be
dismissed, but in that event, the running of any limitation of time for commenc-
ing, or filing an application or claim in, such proceedings for compensation or
other benefits shall be deemed to have been suspended during the pendency of
the civil action or proceeding under this section.

Compromise or settlement of claims
(d) The Attorney General may compromise or settle any claim asserted in such

civil action or proceeding in the manner provided in section 2677 of Title 28 and
with the same effect.

Nonapplication of section 2680(h) of Title 28 to the enumerated torts arising out
of negligence in furnishing medical care or related services

(e) For purposes of this section, the provisions of section 2680(h) of Title 28
shall not apply to any tort enumerated therein arising out of negligence in the
furnishing of medical care or related services, including the conducting of clinical
studies or investigations.

Protection of professional and supporting personnel, by holding harmless or pro-
viding liability insurance, against damages for injuries or death negligently
caused in furnishing medical care or related services during foreign area
assignments or non-Federal service, or under circumstances precluding ju-
dicial or administrative remedies.

(f )3(a) The Secretary may, to the extent he deems appropriate, hold harm-
less or provide liability insurance for any person to whom the immunity provi-
sions of subsection (a) of this section apply, for damages for personal injury,
including death, negligently caused by any such person while acting within the
scope of his or her office or employment and as a result of the furnishing of medi-
cal care or related services, including the conducting of clinical studies or investi-
gations, if such person is assigned to a foreign area or detailed for service with
other than a Federal agency or institution, or if the circumstances are such as
are likely to preclude the remedies of third persons against the United States pro-
vided by sections 1346(b) and 2672 of Title 28 for such damage or injury.

Medical care or related service within scope of employment
((g)3 ( b) For purposes of this section, any medical care or related service

covered by this section and performed abroad by a covered person at the direc-
tion or with the approval of the United States Ambassador or other principal
representative of the United States in the area shall be deemed to be within the
scope of employment of the individual performing the service.

(Section 9(d) of S. 2117)

ARMED FORCES, 10 U.S.C. 1089

§ 1089. Defense of certain suits arising out of medical malpractice
(a) The remedy against the United States provided by sections 1346(b) and

2672 of title 28 for damages for personal injury, including death, caused by the
negligent or wrongful act or omission of any physician, dentist, nurse, pharma-
cist, or paramedical or other supporting personnel (including medical and dental
technicians, nursing assistants, and therapists) of the armed forces, the Depart-
ment of Defense, or the Central Intelligence Agency in the performance of
medical, dental, or related health care functions (including clinical studies and
investigations) while acting within the scope of his duties or employment therein
or therefor shall hereafter be exclusive of any other civil action or proceeding
by reason of the same subject matter against such physician, dentist, nurse, phar-
macists, or paramedical or other supporting personnel (or the estate of such
person) whose act or omission gave rise to such action or proceeding.
(b) The Attorney General shall defend any civil action or proceeding brought

in any court against any person referred to in subsection (a) of this section
(or the estate of such person) for any such injury. Any such 'person against
whom such civil action or proceeding is brought shall deliver within such time
after date of service or knowledge of service as determined by the Attorney
General, all process served upon such person or an attested true copy thereof to
such person's immediate superior or to whomever was designated by the head of
the agency concerned to receive such papers and such person shall promptly fur-
nish copies of the pleading and process therein to the United States attorney for
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the district embracing the place wherein the action or proceeding is brought, to

the Attorney General and to the head of the agency concerned.
(c) Upon a certification by the Attorney General that any person described in

subsection (a) was acting in the scope of such person's duties or employment at

the time of the incident out of which the suit arose, any such civil action or pro-

ceeding commenced in a State court shall be removed without bond at any time

before trial by the Attorney General to the district court of the United States of

the district and division embracing the place wherein it is pending and the pro-

ceeding deemed a tort action brought against the United States under the pro-

visions of title 28 and all references thereto. Should a United States district court
determine on a hearing on a motion to remand held before a trial on the merits

that the case so removed is one in which a remedy by suit within the meaning

of subsection (a) of this section is not available against the United States, the

case shall be remanded to the State court.
(d) The Attorney General may compromise or settle any claim asserted in such

civil action or proceeding in the manner provided in section 2677 of title 28, and

with the same effect.
(e) For purposes of this section, the provisions of section 2680(h) of title 28

shall not apply to any cause of action arising out of a negligent or wrongful act

or omission in the performance of medical, dental, or related health care func-

tions (including clinical studies and investigations).
(f) (a) The head of the agency concerned or his designee may, to the extent

that he or his designee deems appropriate, hold harmless or provide liability in-

surance for any employee of the Armed Forces, the Department of Defense, or

the Central Intelligence Agency, person described in subsection (a)] for dam-

ages for personal injury, including death, caused by such person's negligent or

wrongful act or omission in the performance of medical, dental, or rOated health

care functions (including clinical studies and investigations) while acting within

th scope of such person's duties if such person is assigned to a foreign country

or detailed for service with other than a Federal department, agency, or instru-
mentality or if the circumstances are such as are likely to preclude the remedies

of third persons against the United States described in section 1346(b) of title

28, for such damage or injury.
t(g)3 (b) In this section, "head of the agency concerned" means—

(1) the Director of 'Central Intelligence, in the case of an employee of the
Central Intelligence Agency;
(2) the Secretary of Transportation, in the case of a member or employee

of the Coast Guard when it is not operating as a service in the Navy; and
(3) the Secretary of Defense, in all other cases.

(Section 9(e) of S. 2117)

PUBLIC HEALTH AND WELFARE, 42 U.S.C. 2458a

§ 2458a. Malpractice and negligence suits against the United States—Exclusive
remedy

((a) The remedy against the United States provided by sections 1346(b) and
2672 of Title 28 for damages for personal injury, including death, caused by the
negligent or wrongful act or omission of any physician, dentist, nurse, pharma-
cist, or paramedical or other supporting personnel (including medical and dental
technicians, nursing assistants, and therapists) of the Administration in the
performance of medical, dental, or related health care functions (including clini-
cal studies and investigations) while acting within the scope of his duties or
employment therein or therefor shall hereafter be exclusive of any other civil
action or proceeding by reason of the same subject matter against such physician,
dentist, nurse, pharmacist, or paramedical or other supporting personnel (or
the estate of such person) whose act or omission gave rise to such action or pro-
ceeding.

Attorney General to defend any civil action or proceeding for
malpractice or negligence; service of process

(b) The Attorney General shall defend any civil action or proceeding brought
in any court against any person referred to in subsection (a) of this section (or
the estate of such person) for any such injury. Any such person against whom
such civil action or proceeding is brought shall deliver within such time after
date of service or knowledge of service as determined by the Attorney General,
all process served upon such person or an attested true copy thereof to such
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person's immediate superior or to whomever was designated by the Administrator

to receive such papers and such person shall promptly furnish copies of the ple
ad-

ing and process therein to the United States Attorney for the district embrac-

ing the place wherein the proceeding is brought to the Attorney General and to

the Administrator.

Removal of actions; certification by Attorney General; remand to State court

(c) Upon a certification by the Attorney General that any person described in

subsection (a) of this section was acting in the scope of such person's duties or

employment at the time of the incident out of which the suit arose, any such civil

action or proceeding commenced in a State court shall be removed without bond

at any time before trial by the Attorney General to the district court of the

United States of the district and division embracing the place wherein it is pend-

ing and the proceeding deemed a tort action brought against the United States

under the provisions of Title 28, and all references thereto. Should a United

States district court determine on a hearing on a motion to remand held before

a trial on the merits that the case so removed is one in which a remedy by suit

within the meaning of subsection (a) of this section is not available against the

United States, the case shall be remanded to the State court.

Compromise or settlement of claims

(d) The Attorney General may compromise or settle any claim asserted in

such civil action or proceeding in the manner provided in section 2677 of Title

28, and with the same effect.

Applicability of other provisions of law

(e) For purposes of this section, the provisions of section 2680(h) of Title 28,

shall not apply to any cause of action arising out of a negligent or wrongful act

of omission in the 'performance of medical, dental, or related health care functions

(including clinical studies and investigations).

Liability insurance for persons assigned to foreign countries or non-Federal
agencies

(f)] (a) The Administrator or his designee may, to the extent that th
e Ad-

ministrator or his designee deem appropriate, hold harmless or provide liability

insurance for any employee of the National Aeronautics and Space Administra-

tion (person described in subsection (a) of this section] for damages for per-

sonal injury, including death, caused by such person's negligent or wrongful act

or omission in the performance of medical, dental, or related health care func-

tions (including clinical studies and investigations) while acting within the

scope of such person's duties if such person is assigned to a foreign country or

detailed for service with other than a Federal department, agency, or instru-

mentality or if the circumstances are such as are likely to preclude the remedies

of third persons against the United States described in section 2679 (b ) of Title

28 for such damage or injury.

(Section 10 of S. 2117)

CRIMES AND CRIMINAL PROCEDURES, 18 U.S.C. 2520

§ 2520. Recovery of civil damages authorized

Any person whose wire or oral communication is intercepted, disclosed, or used

in violation of this chapter shall (1) have a civil cause of action against any

person who intercepts, discloses, or uses, or procures any other person to inter-

cept, disclose, or use such communications, and (2) be entitled to recover from

any such person—
(a) actual damages but not less than liquidated damages computed at the

rate of $100 a day for each day of violation or $1,000, whichever is higher;

(b) punitive damages; and
(c) a reasonable attorney's fee and other litigation costs reasonably

incurred.
A good faith reliance on a court order or legislative authorization shall constitute
a complete defense to any civil or criminal action brought under this chapter or

under any other law.
[Section 10 of S. 2117 states that Section 2520, title 18, United States Code,

above shall not apply to civil causes of action against officers or employees of

the United States while acting within the scope of their office or employment,
or while acting under the color of such office or employment.]



70

LETTER OF ACLU TO RAYMOND S. CALAMARO, OCTOBER 3, 1977

anaracam Loaraams moom

October 3, 1977

Hon. Raymond S. Calamaro
Deputy Asdistant Attorney General
Office of Legislative Affairs
Department of Justice
Room 1603
Constitution Ave. Bet. 9th & 10th Sts.
Washington, DC 20530

Dear Ray:

Washington Office

We have completed a preliminary review of the Department's
bill "To amend Title 28 of the United States Code to provide for
an exclusive remedy against the United States in suits based upon
acts or omissions of United States employees, and for other pur-
poses."

We support certain aspects of this proposal and believe that
it can represent a progressive step for victims of "constitutional
torts" committed by federal employees. We have some concerns about
the proposal as drafted, however, and would like to bring them to
the Department's attention in the hope that we can work together
in drafting amendments.

1. Good faith defense 

Section 3 of the bill provides, "That without any effect or
limitation upon any other defenses, a good faith reliance on a
court order or legislative authorization shall constitute a com-
plete defense to any claim or suit arising under the Constitution
of the United States,...." As the Department acknowledges in its
letter to the Vice President,l/ "The question of whether all defen-
ses available to an agent of the government in a suit against him
personally should also be available to the government itself is

not without controversy." Since the good faith defense was devel-
oped to ensure that individual employees would not be deterred in
the performance of their duties and responsibilities, we submit
that there is no justification for allowing the government itself
to assert good faith as a defense.

Hereinafter "the letter." [ See p. 20.]

600 Pennsylvania Avenue, S.E. Washington, 0.0. 20003 (202) 544-1681
•John H. F Shattuck, Director • Jay A. Miller, Associate Director • Kathleen Miller, Legislative Representative

William F Ware, Pamela S. Horowitz, Legislative Counsel • Ellen Leitzer, Staff Counsel • Jerry J. Berman, Legislative Associate
Norman Dorson. ,tn L,on, Board of Directors • Arytd:Noicir, F xocutivu Director
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As the letter concedes, "The fact that the government routinely
accepts liability for the negligent conduct of its agents, makes it
difficult to explain why it does not also accept liability for the
intentional, albeit mistaken, constitutional torts of those agents."
For this reason, the bill allows for an award of actual or compen-
satory damages even where the good faith defense is available. Thus,
the only practical effect of the good faith provision is to preclude
a minimum recovery. Partigularly since the good faith defense is a
"developing area of law," proof of the existence or non-existence of
the defense will require the expenditure of countless hours of judic-
ial time in each case where it is asserted. This drain on judicial
resources cannot be justified where the only effect is the preclus-
ion of a minimum recovery and where, in the absence of individual
defendants, the rationale for the defense does not exist.

Since "as between the innocent citizen damaged by the constitut-
ional wrong of a mistaken government agent and the government who
set the agent in motion, it is more equitable to require the govern-
ment to pay for the loss," and since the availability of a good faith
defense can only result in the expenditure of precious judicial
resources, with no countervailing benefit, the proposal should be
amended to prohibit the assertion of a good faith defense.

2. Individual liability.

The bill totally immunizes individual employees from liability
in situations where a remedy is available against the government.
Thus, even an individual who acted with malice and an intent to
inflict harm would incur no personal liability for the consequences

of his/her actions; and the innocent victim of such actions would

be unable to recover punitive damages, even though such an award

clearly would be justified as a matter of equity.

The letter states that this approach is warranted because
"experience shows that egregious cases are extremely rare." It

appears to us that the rarity of such cases cuts in favor, rather

than against, the imposition of personal liability. Moreover, the

potential imposition of personal liability provides a necessary

deterrent. Given the severity (and therefore unlikelihood) of

criminal prosecution, the only real deterrent under the proposed

legislation is the possibility of disciplinary action, which is

plainly inadequate.

Since an award of punitive damages would be justified where

the employee acted with malice, it is no answer to suggest that,

because most federal employees would be able to satisfy only a

modest judgment, a lawsuit against them would be "essentially a

punitive gesture." In any event, from the viewpoint of an innocent

victim, even a modest amount is better than none.
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In short, we believe that the retention of individual liability,
in cases where the employee acted with malice or an intent to inflict
harm, is necessary for its deterrent value and as a matter of public
policy, since it promotes confidence in government and provides for
the equitable treatment of innocent victims of such misconduct. Accord-
ingly, we believe that in egregious cases the victim of a constitut-
ional tort committed by a -federal employee should be able, at the out-
set, to sue both the government and the individual employee. At the
least, we would urge that the proposal be amended to provide for suit
against the individual employee in those cases where, in the course
of the initial litigation against the government, it is determined
that the employee acted with malice or intent to inflict harm. To
avoid due process problems with respect to the employee, such a deter-
mination would not be binding in a subsequent suit against the employee.
Rather, the statute specifically would provide that the issue of indiv-
idual liability be determined de novo.

3. Availability of alternative remedy 

Section 6(d) (4) of the proposed bill provides that "Mhere an
action or proceeding under this chapter is precluded because of the
availability of a remedy through proceedings for compensation or other
benefits from the United States as provided by any other law, the
action or proceeding shall be dismissed, ... ." By providing that
the FTCA action shall be dismissed, the bill leaves the victim with-
out a remedy if it is subsequently determined that s/he is not in
fact entitled to compensation or other benefits under another law
and if, in the meanwhile, the time for filing a suit under the FTCA
has expired. The bill should thus be amended to provide that, where
an alternative remedy may be available, the FTCA claim should be
held in abeyance until proceedings for compensation or other benefits
under the other law have been completed and shall be dismissed only
if the claimant's entitlement to other benefits is established during
the alternate proceedings.

4. Certification by Attorney General 

The proposed bill provides that the Attorney General shall
certify whether "the employee was acting within the scope of his
office or employment or under color thereof, ... ." While this
certification is subject to review by the district court in cases
where suit originally was filed in state court, it is apparently
conclusive where the suit originates in federal court. Since the
deterfilination as to whether the employee was acting within the scope
of his office or under color thereof, is a question of law, it should
be made in each instance by the court and not by the Attorney General.

In addition to the above-outlined reservations, we already have
expressed our concerns relative to the availability of class actions
and jury trials under the proposed legislation and understand that
the Department is looking into these matters. We also understand
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that the omission of costs and attorneys' fees in non-wiretap cases
is a drafting error which the Department intends to correct.

We are prepared to submit a more detailed analysis of the propo-

sal at a later date, but we wanted to put our initial reactions in
writing for your review and consideration. We look forward to work-

ing with you on this and other matters of mutual concern.

Sincerelp

john H.F. Shattuck

D2ctor 
try 7/

eia S. rowitz
Legislative Co se

cc: Hon. Patricia Wald
Hon. Barbara Babcock
Hon. Irving Jaffe
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LETTER FROM COMMON CAUSE, THE AMERICAN CIVIL LIBERTIES UNION
AND OTHERS TO ATTORNEY GENERAL, NOVEMBER 21, 1977

21 November 1977

The Honorable Griffin B. Bell
Attorney General
Washington, DC 20530

Dear Mt. Attorney General:

We have completed a review of the legislation drafted by the Department
of Justice to amend the Federal Tbrt Claims Act (HLIL 9219/S. 2117).
We have grave doubts about the wisdom and practical effects of the bill
as drafted and would like to share our concerns with you in the hope
that this legislation will be reexamined. -

Our most fundamental concern stems from the impact this proposal would.
have on the accountAhility of government officials for their actions.
It is astonishing to us that an Administration which came to office prom-
icing to end an era of government lawlessness and official misconduct .
Should now propose to insulate federal officials from liability for
their conduct -- even where these officials willfully violate the con-
stitutional rights of citizens. In the wake of Watergate, the Nixon -
impeachment proceedings, and the scandals of the federal intelligence.
agencies, public sentiment clearly favors strengthening the accounta-
bility of individual government officials. We had thought the Carter
Administration shared this view and were heartened when Vice President
Mondale, in an August speech to the American Bar Association, stated,
"TO ensure adherence to the rule of law, we are committed to ... greater
.accountability of officials and stronger safeguards against abuse."
Now, however, the Department has proposed legislation, in the form of
amendments to the Federal Tbrt Claims Act, which would have precisely
the apposite effect.

Our detailed reservations about the bill can best be summarized in rela-
tion to its purposes as outlined in your letter of September 17 to the
Vice President.

I. Protection of Federal Employees from Individual Liability 

The letter states that a primary purpose of the proposed legisla-
tion is "to protect federal employees from suits for money damages aris-
ing out of the performance of their duties." The bill thus immunizes
individual employees from liability in all situations Where a remedy is
available against the government.
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As a matter of principle and practical effect, we are greatly troubled
by the notion that federal employees -- even where they act with malice,
intent, or reckless disregard for the rights of others -- are entitled
to protection from suits for money damages arising out of actions taken
during the course of their employment.

The Department's desire to immunize federal employees from civil lia-
bility is particularly disturbing since it comes at a time When both .
the Congress and the courts are recognizing the need to tighten the ,
system of accountability for the violation of constitutional rights by
federal officers.

Last year, the Senate Intelligence Committee, chaired by Senator Frank
Church, recognized the need for expanded civil remedies against intelli-
gence officials both to insure that citizens injured by illegal or in-
proper intelligence activity will obtain effective redress and to deter
recurrent intelligence Abuses. Accordingly, the Church Committee recomr
mended that a cause of action be available against the government and -
the individual officer. 1,/

Beginning in 1971 when it held that a violation of the Fourth Amendment
by federal agents gives rise to a cause of action for damages, 2/, the -=
Supreme Court has moved to tighten individual accountability fOi- consti-1
tutional violations committed by federal officers. In so doing, it has
rejected the notion of absolute immunity for officers of the executive
branch of government, holding that, as to them, only a qualified immunity,
dependent on the existence of the official's good faith belief in the
reasonableness of his or her actions, is available. 3/

Your letter to the Vice President concedes that it is "plausible" to •
argue that "in an egregious case the individual employee should be person-
ally liable" but then gives four reasons for rejecting this argument.
We do not find any of these reasons persuasive.- - -

Your letter first observes that "egregious cases are extremely rare."
This seems' to us to cut in favor, rather than against, the imposition of
personal liability. The letter then states that "one of the main pur-
poses of the [bill] is to...foster good faith, vigorous performance of
duty," and the threat of personal liability "would be counter-productive
[to] this purpose.." But this purpose is already served by the good faith
defense which is available to any employee sued for acts perfotild in the
course of official conduct.

1/ Final Report of the Select Committee to Study Governmental Operations
with Respect to Intelligence Activities, United States Senate, 94th (long.,
2d Sess., Report No. 94-755 at 337.
2/ Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971).

Scheuer v. Rhodes, 416 U.S. 232 (1974).
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The two other justifications offered for individual immunity similarly
do not withstand analysis. Your letter states that if personal liability
were to exist, the employee would seek to intervene and this "would jeo-
pardize the government's control of the litigation." As the letter notes,
however, there are other solutions to this problem. In any event, we do
not believe that the fear of jeopardizing the government's control over
litigation is a sufficient reason to override the principle of individual
acCountability,

As the final reason for rejecting the view that the individual employee
should be personally liable in an egregious case, your letter states that
a lawsuit against the employee "would be essentially a punitive gesture."
Since, under traditional principles of equity, an award of punitive

/damages would be proper in an egregious case, we do not perceive a basis.
for objecting to the "punitive" nature of such a lawsuit.

The immunization of federal employees from civil liability would not only
abrogate the principle of individual accountability, it also would remove
an existing deterrent against illegal conduct, In proposing to remove -
this deterrent, the Cepartnent has not attempted to replace it with a new
acuuuntability mechanimi.hittintead..would__-relysoleIy. on existing alterna-
tives, 'i:e„ the possibility of disciplinary action and _the threat of - -
criminal prosecution,—

We believe that the threat of civil liability does deter unconstitutional
conduct and that neither existing disciplinary Practices nor the threat
of criminal prosecution will serve an adequate deterrent function. In
many cases conduct which would permit the imposition of civil liability
is not criminal, and the threat of criminal prosecution is therefore
theoretically, as well as practically, non-existent. Since the proposed
bill does not mandate the commencement of disciplinary proceedings nor_
specify the types or range of penalties that may be imposed, it retains
all the weaknesses of the existing disciplinary system. While we, of
course, are interested in new approaches to the need for individual
accountability, we Cannot accept the view that the mere possibility of
same undefined disciplinary action is an adequate deterrent against un-
constitutional conduct by federal employees.

II,- The Provision of 'a Remedy against the GOvernMent 

Your letter states that an additional purpose of the proposed legis-
lation is "to provide the victims of common law and 'constitutional torts'
committed by federal employees with a remedy against a financially res-
ponsible defendant! Since we are all aware of the practical limitations
of private damage actions against individual government employees, the
expansion of governmental liability for torts committed by federal employees
could represent a progressive step for the victims- of such tortious conduct.
As contemplated by the bill, however, the expansion of governmental liabi-
lity would he of extremely limited value in enhancing recovery for tort
victims.'
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Several aspects of the bill substantially reduce the likelihood of an
enhanced recovery, particularly for victims of constitutional torts.
First, the bill contains no provision for punitive damages because "Whe
Federal Tort Claims Act has always precluded the award of punitive
damages against the United States." This statement in your letter to the
Vice President ignores the distinction between common law torts, Which
the FTC always has covered, and constitutional torts, which it has not.
In constitutional tort cases the harm is often non-economic, making it
difficult to prove actual or compensatory damages. Thus, for purposes of
constitutional torts, the question of how "financially responsible" the
defendant is becomes somewhat academic unless punitive damages are avail-
able. Mbreover, the fact that punitive damages are not presently allowed
under the KRA does not dispose of the public policy issue as to whether
Cbngress, in considering other changes to the Act, should eliminate that
restriction, at least in some instances.

Second, although the bill provides for nominal liquidated damages, it
allows the government to raise a good faith defense, which would preclude
even that minimum recovery. Since the good faith defense was developed •.

to ensure that individual employees would not be deterred from the vigor-
ous performance of their duties and responsibilities, the rationale for'
the defense doPs not exist when the government itself is the defendant.

Your letter implicitly acknoWledges this analysis by noting that "[t] he
question of whether all defenses available to an agent of the government
in a suit against him personally should also be available to the govern-
rent itself is not without controversy." Indeed, the Church Committee, -
addressing the need for a legislative scheme which would afford effective
redress to citizens injured by improper federal intelligence activity,

'concluded last year that the good faith defense "should be available solely

to individual defendants and should not extend tothe government." 4/

Given the contrary recommendation of the Church CcErmittee and the bill's

avomed purpose of enhancing the remedy available to persons injured by the

unconstitutional conduct of federal employees, we do not understand why

the bill extends the good faith defense to the government.

A third aspeoL of the bill undermines the claim that it will increase the

amount of aamages that may he recovered by the victims of constitutional

wrongdoing. The bill retains exceptions to governmental liability presently

found in §2680(a) and §2680(h) of the Federal Tort Claims Act. Section

2680(a) provides that the Act shall not apply to-- -

Any claim based upon an act or omission of an
employee of the Government, exercising due care,
in the execution of a statute or regulation,
whether or not such statute or regulation be valid,
or based upon the exercise or performance or the

- failure to exercise or perform a discretionary
function or duty on the part of a federal agency or

an employee of the Government, whether or not the 

'discretion involved be abased. (Emphasis added,)

4/ Final Report of the Select Committeei'supra.

26-729 0 - 78 - 6
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While the scope of this -twofold exemption is the subject of debate, there
is no question that the government seeks to rely on the exemption in a
large number of cases. If the Federal TOrt Claims Act is extended to
cover constitional torts, reliance on the exception certainly will increase,rendering the potential gain to constitutional tort victims laY-gely illusory.

Eliminating the Need to Hire Outside Counsel 

The third stated purpose of the bill is to eliminate the need for
the government to hire private attorneys to represent individual federalemployees against Whom suits for money damages have been brought.

Based on the information available to us, there is serious.dolibt as towhether the government has the legal authority to hire outside counsel incases of this nature. In any event, the government certainly is notrequired to do so, and we understand that private attorneys have been hiredin only a handful of cases.

We are sensitive to the government's concern relative to its present prac-tice, but we do not believe that a handful of cases should prompt a legis-_-lative proposal which abrogates the principle of individual accountabilityand removes a necessary deterrent. At the very least, alternative approaches.:to this problem should be explored. 1

While we have other questions about the bill, such as the availability ofclass actions and of attorneys' fees, the foregoing comments serve to high-light our major concerns. One final point needs to be made, however,_about the final section of the bill. Although your letter nowhere mentionsit, the bill's last section provides that it. "shall apply to all claimsand suits pending on the data of enactment...." Quite apart from thepotential unfairness of the bill's retroactivity clause to those citizenspresently litigating claims against individual government officials, this -provision raises serious constitutional questions. 5/ The letter's failureto even mention the bill's retroactivity feature thUS seems to us a ratherserious omission.

We sincerely hope that our comments will prompt a reexamination of theproposed bill. Needless to say, we would welcome the opportunity to workwith Department in developing an awroach to the problem of civil liabi-lity and individual accountability which would address our mutual concerns.

John Shattuck
American Civil Libc.rties

Union

Yours sincerely,

,ba/vici 6)/C("} 
David Cohen
COMM Cause

5/ See, e.g., Carr v. United States, 422 F.21:1007,1010-1011 (4th Cir.,1970).



•(/ 
L-jr-rt-4_S

Alan Morrison
Public Citizen
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David NI, Levy
National regal Aid
and Defender Assn.

Edward F.• Snyder
Friends Committee on
National Legislation
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James Lorenz
Cbuncil for Public
Interest Law

Morton Halperin_
Project on Nationaf
Security Studies
and Civil Liberties

. • .

Robert Borosage
Center for National
Security Studies

Leon Shull
Americans for Democratic
Action
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LETTER FROM SENATOR METZENBAUM TO ATTORNEY GENERAL,
DECEMBER 14, 1977: QUESTIONS ON S. 2117

WILLIAM L. SCOT, VA.

ROPLAT C. BYRD,. VA. PAUL USA,. NEV.

JAMES APOUPTIK. •. OAK. ORRIN G. HATCH, UTAH

J•MTS • ALLEN. ALA. MALCOLM WALLOP, WYO.

JOsEPH RIOEN, NC, DES...

JOHN C. CULVER, IONA

HOwARD M. MEITTIO.AuM. OHIO

DENNIS OE CONCUR. ARIZ. 'ZICnifeb Zfafez Zenctfe
FRANCIS C. ROSENBERGER

CHIEF COUNSEL AND ATM, DIRECTOR COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON CITIZENS

AND SHAREHOLDERS RIGHTS AND REMEDIES(

WASHINGTON, D.C. 20510

December 14, 1977

The Honorable Griffin S. Bell
Attorney General of the United States

Department of Justice
Washington, D.C.

Dear Judge Bell:

JONN C. CDLVIN. IOWA WILL,AM L KOT, VA.

DENNIS DC CONCINI. ARM. MALCOLM WALLOP. wro.

SCHWARTZ. CHILI COUNSEL

As you know, we are opening our hearings on S. 2117

on January 26, 1978. We are especially pleased that you

will testify before our subcommittee on that date.

The bill has raised a great many questions. To

resolve some of these, we would greatly appreciate your

responses to the enclosed set of questions. In order to

evaluate them adequately and to obtain the maximum

benefit from your appearance, it would be helpful to

have those responses by January 13, 1978.

Thanking you in advance, I remain,

limm/hsm

Enclosure

W th me t regards,

Howar. Metzenbaum
C airman
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QUESTIONS FOR THE DEPARTMENT OF JUSTICE ON S. 2117

Section 3 of S. 2117

1. Is "wrongful, "as used in S. 2117, different from "constitutional,"

and intended to be applicable only to common-law torts?

2. Page 3, lines 1-2 and 19-21. Please set forth the intended differences

in scope and meaning between "liability" in line 1 and "extent of compensation"

in line 20, and the reasons for the different choices of applicable law.

3. Page 2, line 23 - p. 3, 1, 7. Is it intended that other constitutional

violations will be treated in the same manner as wiretapping violations, i.e.,

one hundred dollars a day plus attorneys fees and costs?

3. Page 3, lines 7-11. Why limit Government  liability when the employee

has a good faith defense? Should not the United States be held liable, regardless

of the individual employee's reliance on a court order or legislative authorization,

if that order or authorization - both of which are actions by the United States -

resulted in a violation of a person's constitutional rights?

5. Page 3, line 8. What "other defenses" are intended to be covered by

the second proviso of subparagraph (b)?

6. Page 3, lines 16-17. (a) Why is there a limitation to "actual or com-

pensatory damages sustained" where a good faith defense is found to exist?

(b) What kinds of injuries are included therein? I.e., does this

include compensation for emotional distress and other types of intangible injury?

(c) If emotional or other intangible injuries are not included in

"actual or compensatory damages sustained, why not?
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7. Page 3, lines 11-17. Are all violations of the Wiretap Act,

(ch. 119, Title 18) considered "constitutional" violations for purposes of

subparagraph b so that any violation of that Act wculd support "reimbursement

fo-fi the person whose constitutional rights were violated for the actual or_ _

compensatory damage sustained, "regardless of the existence of a good faith

defense?

8. Page 2, lines 5-6. How is the reasonable attorney's fees provision

of Section 3 affected by the 25% limitation of 28 U.S.C. § 2678? Would this not

be a serious problem if the recovery is only one hundred dollars a day or one

thousand dollars?

9. By setting $1000 as the minimum damages, is it contemplated that

in Constitutional Tort cases $1000 will become the standard damage award

because damages are usually hard to prove?

Section 2676

1. How does this relate to the exclusivity of the remedy provided for

in Section 5 of S. 2117?

2. Why is a Constitutional Tort suit against an employee in his individual

capacity precluded for any subject matter "arising out of or relating to" that subject

matter,when in non-constitutional Tort cases such a suit would be barred only for

"the same subject matter" (Section 267)?

Section 2079, Section 5 of S. 2117

1. (a) Exclusivity was limited to motor vehicle suits before, but is now

extended to all FTCA claims. Is that correct?
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(b) Not included in exclusivity before were all negligence

matters not involving a motor vehicle. What problems in those areas

justify the extension of exclusivity outside the motor vehicle area to other

wrongful acts or omissions?

(c) Why were motor vehicles originally singled out for this

special treatment?

2. (a) Were any civil suits filed against the United States or individual

federal officials as a result of the Collinsville, Illinois raids and other intrusions

by Drug Enforcement personnel?

(b) If so, what were the results?

3. (a) How many civil actions have been filed against individual

federal employees for violations of the Constitution since January 1, 1968?

(b) With respect to each such suit, please indicate:

(i) The facts and alleged constitutional violation.

(ii) The result to date.

(iii) Who is defending these suits, including whether •

the United States is paying for the defense.

(iv) What defenses are being raised.

4. (a) How many criminal proceedings have been instituted against

individual federal employees to date for violations of the Constitution since

January 1, 1968?
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(b) With respect to each such proceeding, please indicate:

(i) The facts and alleged constitutional violations.

(ii) Whether any indictments issued.

(iii) Whether the indictments, if any, have been

disposed of, and if so, what the disposition was?

(iv) If the United States is paying for the defense.

(v) What defenses are being raised.

5. Does the new section 2679 (d) (3) mean that the "exclusive" remedy

provision in section 2679(b) does not apply for claims where sovereign immunity

has not been waived, e.g., cases falling within the exceptions in section 2680?

Section 2679 (d), Section 6 of S. 2117, p. 4, lines 18-24; p. 5, lines 8-16

1. (a) Does the Attorney General have absolute and total discretion to

determine whether to certify "scope of office" or "color of law" for purposes

of substitution or removal?

(b) What, if any, recourse does the employee have if the Attorney

General fails or refuses to certify?

2. (a) Can the certification be challenged by a party (a) if it is under

2679 (d) '(1)?;(b) if it is under g 2679 (d) (2)?

(b) If there is a difference in the ability to challenge the certification

between 2679 (d) (1) and 2679 (d) (2), please set forth the reasons for the difference.

S. Will the Attorney General make the certification if the Attorney General

determines that the employee was not acting in good faith reliance upon either a

court order or legislative authorization?
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Section 2679 (f), Section 7 of S. 2117.

1. (a) What powers, procedures and remedies —.other than

criminal prosecution -- presently exist by which the federal government

may discipline federal employees who violate the constitutional rights of

American citizens?

(b) May the federal government assess any civil fine against

such employee?

(c) May the federal government bring any type of civil action

for damages against such employee?

2. (a) With respect to internal disciplinary proceedings, how

many have been filed against government employee: for violations of the

Constitution since January 1, 1968?

(b) With respect to each such proceeding, please indicate:

(i) The agency in Nkbich such proceeding took place.

(ii) The facts and alleged constitutional violation.

(iii) The results of any such proceeding.

(c) Were any such proceedings filed in connection with:

(i) the Collinsville drug raid?

(ii) any Cointelpro operations?

(iii) any CHAOS operations?
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3. With respect to each disciplinary proceeding referred to in 2.

(a) In those cases in which guilt was found,

(i) what sanctions were imposed?

(ii) Were any of the subjects subsequently promoted

or given merit increases

(iii) Were their careers affected in any way?

(b) In cases where the subjects were found innocent, what were

the basis for the findings - factual innocence or an affirmative defense s
uch

as superior orders?

(c) With respect to each such disciplinary proceeding, will the

Subcommittee staff be permitted to examine the agency files?

4. Were there Civil Service Commission proceedings in this matter

or were they in the particular agency?

5. (a) What, if anything, was the role of the Department of Justice

Office of Professional Responsibility?

(b) Does the Office of Professional Responsibility have jurisdiction

over alleged misconduct by employees of agencies other than the Departmen
t

of Justice?

6. What procedures are involved in these administrative proceedings?

7. Is the "forwarding" under paragraph (f) supp-ocad to involve any

recommendation by the Attorney General?
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8. Does the head of the Department or agency have complete discretion

as to how he will react to the "forwarding" by the Attorney General?

9. Does the United States have any conflict of interest in investigating

or prosecuting a federal employee for acts with respect to which the United

States in a Tort Claims Act case against such employee has been substituted

as a defendant?

10. Of what evidentiary value in an "administrative investigation or

disciplinary action" (page 7, line 8) is a court finding of liability in a

Constitutional Tort case?

•
Section 2680 (a): "Execution of statute or regulation"

(a) Will this provision exclude from Governmental liability all

situations in which an individual acts under an unconstitutional regulation

or an unconstitutional statute?

(b) Why should the United States not be held liable when its

officials execute an unconstitutional regulation promulgated by a Federal

official acting in violation of the Constitution?

(c) Why should the United States not be held liable for violation of

someone's constitutional rights by an unconstitutional statute?
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Section 2680 (a). "Discretionary act"

(a) Does this exclude liability even if a federal official violates

constitutional rights by an  abuse of discretion?

(b) Aren't many if not most constitutional violations a product of

discretionary action?

(c) Weren't the Cointelpros involving unconstitutional mail

openings aid wiretappings adopted in the exercise of discretion?

Section 268 (h), Section 8 of S. 2117.

Why the exclusion in subsection (h) if the act also involves a

violation of the Constitution? More specifically, why should the United

States not be liable for misrepresentation, deceit and interference with

contract rights, if those activities violate constitutional rights? Didn't

many of the Cointelpro operations involve misrepresentation, deceit, and

efforts to get people fired?

Section 2680 (k)

Why the exclusion in subsection (k) for constitutional violations

"arising in a foreign country", at least where the victims are American?

For example, the violations involved in the Berlin Democratic Club case.
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.28 U.S.C. 2401

Would 28 U.S.C. 2401 bar the filing of a claim for a Constitutional

Tort if the existence of the tort had been concealed by the United States

or if there is some other valid reason why the claimant was unaware of

the facts underlying the claim?

28 U.S.C. § 2402

Does section 2402 bar jury trials in Constitutional Tort cases?

Jaffe Memorandum to Calamaro of December 13, 1977

1. Can tle text of a new subsection (f) of § 2679 be made available

to the Subcommittee?

2. Please set forth in detail the "serious problems" that would be

presented by the elimination of the good faith defense insofar as "discovery"

and "the relationship between good faith and accountability" are concerned.

3. Does the memorandum modify the bill, as it was introduced?

I.e., are we to assume that the changes referred to in the memorandum

in §§ 2679 (f), 2579 (d) (3), attorneys fees and class actions, will in fact

be made and that consideration of the bill should proceed on that understanding?
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LETTER FROM ATTORNEY GENERAL TO SENATOR METZENBA17M,
JANUARY 20, 1977: ANSWERS TO QUESTIONS ON S. 2117

ASSISTANT ATTORNEY GENERAL
CIVIL DIVISION

Dcprtmcnt of3ustice
Iliashiuton, D.C. 20530

January 20, 1978

Honorable Howard M. Metzenbaum
Chairman
Subcommittee on Citizens and
Shareholders Rights and Remedies

Committee on the Judiciary
Washington, D. C. 20510

Dear Mr. Chairman:

I regret the delay in responding to your letter of
December 14, 1977, addressed to the Attorney General,
and referred to me, to which was attached a number of
questions relating to S. 2117. The delay, in part, '
has been occasioned by the Department's consideration
of comments submitted by representatives of a number
of public interest groups and the preparation of some
changes in S. 2117 which we intend to propose to your '
Subcommittee.

At the request of Mr. Herman Schwartz, your Chief
Counsel, I also set forth some of the broad purposes of
this bill. One of the hazards of Government service is
that of being sued for what are often difficult decisions
made in areas where there are few precedents, or for
simply making a mistake. It would be demoralizing for
Government employees to face the prospect of paying
counsel fees for suits based on acts performed within
the scope of their employment. Thus, it has long been
the tradition of the Justice Department to defend
individuals sued for such acts, as part of the general
responsibility to represent the Government in litigation.
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But in the past two or three years an increasingly
large number of suits have been filed against officers
and employees of the Government seeking monetary damages
against them personally, not only for common law torts,
but for alleged Constitutional violations. Some of the
conduct alleged to have been performed, would, if
established, constitute violations of Federal criminal
statutes. This circumstance immediately raised a conflict
of interest problem in those instances in which the
Department was conducting criminal investigations and had
not yet reached a prosecutive decision. Under the Code
of Professional Responsibility, the Attorney General
cannot at the same time engage in a criminal investigation
of an individual and represent that some individual in a
civil suit seeking damages for the same conduct which is
the subject of the criminal investigation. In most of
these civil suits many Government officers and employees
are joined as defendants. This, too, frequently presents
a conflict of interest because the interests of each
defendant in the defense of the suit are not the same.

As a consequence, we have been compelled to retain
the services of private attorneys to represent the Federal
officers and employees, at least until such time in the
criminal situation that we had determined to seek an
indictment or the possible conflict of interest had been
resolved. The cost of private counsel has been huge. We
consider it imperative that means be found to eliminate
these high costs and yet preserve the morale and efficiency
of the Government employee. By waiving the Government's
sovereign immunity from suits for Constitutional violations
committed by its officers or employees and making the
United States the exclusive defendant both in those cases
and in suits against employees based upon common law tort,
we eliminate the conflicts and the necessity for employing
private counsel. S. 2117 accomplishes this purpose.

At the same time, the bill offers to the citizen who
has been injured or whose rights have been violated a
solvent defendant and, we believe, a more effective remedy.
The bill merely extends, with respect to the exclusivity
of the remedy against the United States, that which the

- 2 -
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Congress has already done in the Federal Drivers Act and
in the piecemeal bits of legislation for most of the
physicians in the Federal service with respect to malpractice
suits. The legislation does not, at the same time,
immunize the individual officer or employee from all re-
sponsibility for his conduct. If his actions violate the
criminal laws he ip still subject to prosecution for those.
offenses; if the employee's conduct is not criminal, he
is subject to disciplinary proceedings. In this regard,
Justice Department representatives have considered
alternative mechaniamsto insure a fair but effeCtive system
for disciplining wrongdoing by Federal employees. We
look forward to discussing these with your Subcommittee.

We believe, moreover, that substituting the Govern-
ment as the exclusive defendant will ultimately enable a
more reasonable and fair litigating posture in these cases.
When representing the United States alone, we are better
able to settle cases and waive defenses where that is just,
than when the rights and reputations of individwas are at
stake.

The responses to your several questions are attached.
Should you have any further inquiries, we will be pleased
to respond to them.

Very truly yours,

BARBARA ALLEN BAD OCK

Assistant Attorney General

- 3 -
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JUSTICE DEPARTMENT RESPONSES TO DECEMBER 14, 1977,
QUESTIONS ON S. 2117

SECTION 3 OF S. 2117 (28 U.S.C. § 2674)

Question 1. Is "wrongful," as used in S. 2117, different from "constitutional,"
and intended to be applicable only to commonlaw torts?
Answer. Yes. The proposed amendment incorporates into §2674 the language

in §1346(b) that so describes common law torts.
Question 2. Page 2, lines 1-2 and 19-21. Please set forth the intended differ-

ences in scope and meaning between "liability" in line 1 and "extent of com-
pensation" in line 20, and the reasons for the different choices of applicable
law.
Answer. "Liability" in lines 1-2 of page 2 refers to the determination that

a constitutional violation has occurred from which a remedy in damages will
flow.
"Extent of Compensation" in lines 19-21 refers to the damages that will flow

from the determination of liability. The determination of liability for viola-
tion of the Constitution involves the interpretation and construction of the
Constitution and therefore must be governed by Federal law. Damages, on
the other hand in the area of torts, have always been determined under state
law under which there is a large body of precedent. There is very little Federal
law in the area of tort damages; therefore, we do not disturb the current basis
for determining damages in accordance with applicable State law except to the
extent that we provide for liquidated damages in the proposed bill.

Question 3. Page 2, line 23—p. 3, 1, 7. Is it intended that other constitutional
violations will be treated in the same manner as wiretapping violations, i.e.,
$100 a day plus attorneys fees and costs?
Answer. It is intended that $100 per day, with a minimum of $1,000, apply

only to wiretapping victims. Other constitutional violations are governed by
the minimum liquidated damage provision of $1,000. The $100 per day pro-
vision for wiretapping was prompted by our desire to retain the damage
formula prescribed by 18 U.S.C. §2520 for wiretapping offenses since we make
18 U.S.C. §2520 inapplicable to officers and employees of the United States by
§10 of the bill. Moreover, there are few, if any, other constitutional violations
which are of a continuing nature, as wiretaps frequently are. As to any that
might exist, we are prepared to consider a more suitable liquidated damage
provision. Attorneys' fees and reasonable costs are applicable to all Constitu-
tional violations. We are submitting an amendment to clarify any ambiguity.

Question 4. Page 3, lines 7-11. Why limit G4overnment liability when the em-
ployee has a good faith defense? Should not the United States be held liable,
regardless of the individual employee's reliance on a court order or legislative
authorization, if that order or authorization—both of which are actions by the
United States—resulted in a violation of a person's constitutional rights?
Answer. We have decided to yield on the question of asserting the defense of

"good faith" on behalf of the Government and will request that the proviso
appearing on page 3, lines 7-17 be deleted.'

Question 5. Page 3, line 8. What "other defenses" are intended to be covered
by the second proviso of subparagraph (b) ?
Answer. The reference to "other defenses" will, as indicated above, be de-

leted. It would therefore appear that apart from jurisdictional questions the
only defense remaining to the Government will be that no constitutional viola-
tion occurred or has been established, or does not sound in tort.

Question 6. Page 3, lines 16-17. (a) Why is there a limitation to "actual or
compensatory damages sustained" where a good faith defense is found to exist?
Answer. Inasmuch as we intend to delete the "good faith" defense on behalf

of the Government, the reference to "actual or compensatory damages" will
no longer be a limitation.

Question 7. Page 3, lines 11-17. Are all violations of the Wiretap Act, (ch.
119, Title 18) considered "constitutional" violations for purposes of subpara-
graph b so that any violation of that Act would support "reimbursement [of]
the person whose constitutional rights were violated for the actual or corn-

1 See p. 48.
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pensatory damage sustained," regardless of the existence of a good faith
defense?
Answer. Same response to question 4 above, which makes this question

inapplicable and moot.
Question 8. Page 3, lines 5-6. How is the reasonable attorney's fees provision

of Section 3 affected by the 25 percent limitation of 28 U.S.C. §2678? Would
this not be a serious problem if the recovery is only one hundred dollars a day
or one thousand dollars?
Answer. It is our belief that 28 U.S.C. §2678 is applicable to common law

torts and would not apply to the fee provision as proposed in the new third
paragraph of section 2674(b). However, to avoid any ambiguity, we shall pro-
pose an amendment to §2678.

Question 9. By setting $1,000 as the minimum damages, is it contemplated
that in constitutional tort cases $1,000 will become the standard damage award
because damages are usually hard to prove?
Answer. With respect to constitutional torts, a claimant will be entitled to

recover whatever compensation is recognized under the tort law of the state
in which the violation occurred. Because we are aware that compensatory
damages are seldom suffered in cases of constitutional torts, we have provided
for damages in a minimum sum of not less than $1,000 plus reasonable attor-
ney's fees and litigation costs.

SECTION 2676

Question I. How does this relate to the exclusivity of the remedy provided
for in Section 5 of S. 2117?
Answer. This section complements the exclusivity of the remedy provided in

Section 5 of S. 2117. Section 2676 protects the employee in such cases in which
the remedy against the United States is not exclusive.

Question 2. Why is a constitutional tort suit against an employee in his indi-
vidual capacity precluded for any subject matter "arising out of or relating to"
that subject matter, when in non-constitutional Tort cases such a suit would
be barred only for "the same subject matter" (Section 2676) ?
Answer. In dealing with constitutional torts, we considered it prudent to use

the broader term "arising out of or relating to" that subject matter rather than
the narrower term "the same subject matter" as appears elsewhere in the Act.
In making this judgment we were mindful of the facility with which a Consti-
tutional violation might be alleged and the ease with which such an allegation
could be divorced from other possible causes of action arising out of or related
to the same subject matter. We also took into account that in common law torts
the liability of the United States could only arise if the conduct which forms
the basis of the suit was performed "within the scope of his [employee's] office
or employment." In constitutional torts we have broadened the liability of the
United States to include "while acting under the color" of his office or employ-
ment. These considerations seem, to us, to require a broader description of the
subject matter to which that conduct related.

SECTION 2 6 7 9 , SECTION 5 OF S. 2 1 1 7

Question I. (a) Exclusivity was limited to motor vehicle suits before, but
is now extended to all FTCA claims. Is that correct?
Answer. (a) Exclusivity was not limited to motor vehicle suits but has also

heretofore been made applicable to suits against most physicians employed by
the United States for malpractice through piecemeal legislation in statutes
other than the Federal Tort Claims Act. See, for example, the statutes repealed
in Section 9 of S. 2117. Exclusivity is now extended to all torts under the
Federal Tort Claims Act except those common law torts still excepted under
Section 2680.

Question (b) Not included in exclusivity before were all negligence matters
not involving a motor vehicle. What problems in those areas justify the exten-
sion of exclusivity outside the motor vehicle area to other wrongful acts or
omissions?
Answer. We had, in the past, experienced conflict of interest problems in

common law tort areas of sufficient magnitude to have prompted us to pro-
pose legislation similar to this in 1973 to the 93rd Congress (No. H.R. 10439).
For example, suits have been instituted against the United States under the
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Federal Tort Claims Act in which the plaintiffs have joined the Federal em-
ployee air traffic controllers. Courts have, on several occasions, challenged the
right of the Attorney General to represent both the United States and the air
traffic controllers on the ground that there was an inherent conflict between
the two. On other occasions, suits have been instituted against multiple de-
fendants who were Federal employees who offered conflicting versions of the
facts, thus making it impossible for the Attorney General to represent all of
the defendants or, in fact, any of them. These conflict situations are recurrent
problems.

Question (c) Why were motor vehicles originally singled out for this special
treatment?
Answer. Negligence suits arising out of automobile accidents very often did

not join the United States as a defendant, in order to keeP the suit in State
courts. Although the Attorney General represented the employees, any judg-
ment obtained became a personal obligation of the employee. In many instances,
particularly in the Postal Service, employees were required to operate their
own automobiles for official business. This resulted in substantially higher in-
surance costs which the employee paid. The happenstance of whether or not
the United States was sued at the plaintiff's option or whether a Government
or private vehicle was used gave rise to different consequences and created
serious morale problems.

Question 2 (a) Were any civil suits filed against the United States or indi-
vidual federal officials as a result of the Collinsville, Ill., raids and other intru-
sions by Drug Enforcement personnel?
Answer (a) Civil suits were filed against individual Federal officials, but

not against the United States, as a result of the Collinsville, Ill., raids. Other
suits have also been brought against Drug Enforcement personnel.

Question (b) If so, what were the results?
Answer. Two of the Collinsville raid suits were dismissed after trial. In a

third case, a judgment of dismissal against the agents was affirmed on appeal.
A fourth, in which the agents were successful in the district court, on motion
was reversed on appeal and the case remanded for trial. The trial has not
yet been held. In a fifth suit, after trial before a jury, the plaintiff's com-
plaint was dismissed and counterclaims by the agents resulted in judgments in
their favor under which the agents were awarded $15,000 each. This case was
appealed by plaintiff and is pending. No suit was filed against the United
States as an outgrowth of the Collinsville raids. During the criminal prosecu-
tion of the Drug Enforcement agents in the Collinsville cases by the Civil
Rights Division, the Department withdrew its representation in the civil suits
because of the conflict. After the acquittal of the agents in the criminal case,
the Department again tendered its representational services to the agents in
the civil suits, which were accepted.

Question 3. (a) How many civil actions have been filed against individual
federal employees for violations of the Constitution since January 1, 1968?
Answer. The Department of Justice records are not maintained in such .a

manner as would enable us to retrieve data which would reflect civil actions
against individual Federal employees for violations of the Constitution. We do,
however, have some information with respect to such suits which we have
compiled recently, but which are not complete, which include suits begun as
early as 1969. A list of such suits is attached.'

Question (b) With respect to each such suit, please indicate:
(i) The facts and alleged constitutional Violation.
(ii) The result to date.
(iii) Who is defending these suits, including whether the United States

is paying for the defense.
Answer. The attached list will reflect responses to (i), (ii), and (iii). In

each case, as indicated, the defendants are represented either by the Depart-
ment or by private counsel except for FBI Agent Kearney for whom we provide
no representation. In both situations, the United States is paying for the
defense.

Question. (iv) What defenses are being raised.
Answer. The defenses raised will depend on the vagaries of each case. Gen-

erally, the defense of absolute or qualified immunity and jurisdictional de-

1 See p. 101 following.
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tenses addressed to venue, service of process or subject matter are interposed.
Question 4. (a) How many criminal proceedings have been instituted against

Individual Federal employees to date for violations of the Constitution since
January 1, 1968?
Answer. We find it difficult to respond to this question because it is prob-

lematic as to which sections of the Criminal Code relate to Constitutional
violations. If the subcommittee furnishes the sections of the Criminal Code
which it believes relate to constitutional violations, we will try to determine
which prosecutions thereunder involved individual Federal employees, and the
disposition of the case. This information is, of course, either in the Criminal
Division or the Civil Rights Divison.

Question. (b) With respect to each proceeding, please indicate:
(i) The facts and alleged constitutional violations.
(ii) Whether any indictments issued.
(iii) Whether the indictments, if any, have been disposed of, and if so,

what the disposition was?
(iv) If the United States is paying for the defense.
(v) What defenses are being raised.

Answer. The United States does not pay for the defense of a criminal suit
brought under a Federal indictment.

Question 5. Does the new section 2679(d) (3) mean that the "exclusive"
remedy provision in section 2679(b) does not apply for claims where sovereign
Immunity has not been waived, e.g., cases falling within the exceptions in
section 2680?
Answer. Yes, insofar as the exceptions relate to common law torts. The

remedy against the United States is exclusive for constitutional torts.

SECTION 6 OF S. 2117 (§ 2679 (D) )

Question 1. (a) Does the Attorney General have absolute and total discre-
tion to determine whether to certify "scope of office" or "color of law" for
purposes of substitution or removal?
Answer. Yes, the Attorney General has complete discretion to determine

whether to certify that an employee was acting within the scope of his office
or employment or under color thereof. That certification is intended not to be
reviewable in a state court for purposes of removal. However, the determina-
tion of whether an employee is acting within the scope of his office or under
color thereof is reviewable in the Federal courts and is sometimes done by a
United States District Court Judge, sua sponte.
Question. (b) What, if any, recourse does the employee have if the At-

torney General fails or refuses to certify?
Answer. In the absence of exclusivity, an employee's challenge of a failure

to certify would serve little purpose since he would, in any event, be jointly
and severally liable for the tort. Moreover, if the plaintiff has sued him per-
sonally, and has not sued the United States, it is difficult to see how the em-
ployee could compel the joinder of the United States. If, however, there is
exclusivity of remedy against the United States, and the Attorney General re-
fused to certify, there appears to be no reason why the employee, sued in a state
court, may not challenge the jurisdiction of the state court on the ground that
the United States is the only proper party defendant and the United States
district court has exclusive jurisdiction because the acts complained of were
performed by him within the scope of his duties or office. The certification by
the Attorney General is merely evidence of his determination; it is that certifi-
cation which the state court may not review for the purposes of removal. It
Is another matter, absent the certification, for the state court to make a de-
termination as to the scope of the defendant's duties for purposes of deciding
Its own jurisdiction.

Question 2. (a) Can the certification be challenged by a party (a) if it is
under 2679(d) (1) ; (b) if it is under § 2679(d) (2) ?
Answer. The United States district court may always determine whether a

Federal employee whose conduct forms the basis of an action before it, was
acting within the scope of his office or employment. The certification (as
distinguished from the underlying determination of the Attorney General) as
such, is not being reviewed. Under § 2679(d) (2), a state court must accept
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the certification of the Attorney General for purposes of removal to the
Federal court.

Question. (b) If there is a difference in the ability to challenge the certifica-
tion between 2679(d) (1) and 2679(d) (2), please set forth the reasons for the
difference.
Answer. Whether a Federal employee was acting within the scope of his

employment presents a Federal question and upon it depends the applicability
of the Federal Tort Claims Act and the attendant interest of the United States.
The certification of the Attorney General, should, for purposes of removal,
be binding on a state court but not on a Federal court. If a state court should
disagree with the Attorney General, we would be faced with the possibility
of compelling the Attorney General to assert the interests of the United
States and the Federal questions they involve in a state court without power
of removal.

Question 3. Will the Attorney General make the certification if the Attorney
General determines that the employee was not acting in good faith reliance
upon either a court order or legislative authorization?
Answer. Yes. The determination of whether or not an employee is acting

within the scope of his office or employment cannot depend on the propriety of
his conduct. To interpret it otherwise would make a mockery of the Federal
Tort Claims Act. However, criminal conduct, especially that which violates
Federal criminal statutes, cannot fall within the scope of any Federal em-
ployee's duties or employment. In the case of Constitutional torts, we have
extended the requisite determination to include "color of office," which is much
broader, and may include criminal conduct.

SECTION 2679 (F) , SECTION 7 OF S. 2177

Question 1. (a) What powers, procedures and remedies—other than criminal
prosecution—presently exist by which the federal government may discipline
federal employees who violate the constitutional rights of American citizens?
Answer. The current provisions of law under which adverse actions are

instituted against employees under both agency and Civil Service Commission
regulations are governed by 5 U.S.C. § 7501. These provisions are sufficiently
broad to encompass any misconduct or improper discharge of one's duties,
including the violation of a citizen's rights.

Question. (b) May the Federal Government assess any civil fine against such
employee?
Answer. In the context of employee disciplinary matters, employees may be

suspended without pay for varying periods of time.
Question. (c) May the Federal Government bring any type of civil action

for damages against such employee?
Answer. In disciplinary proceedings there is no known basis upon which the

Government may institute civil action for damages against the employee. In
many other contexts, of course, the Government may sue Federal employees
to recover monies from such employee, such as bribery, presentation of false

claims, conversion of Government property, etc.
Question 2. (a) With respect to internal disciplinary proceedings, how many

have been filed against government employees for violations of the Constitu-

tion since January 1, 1968?
(b) With respect to each such proceeding, please indicate:

(i) The agency in which such proceeding took place.
(ii) The facts and alleged constitutional violation.
(iii) The results of any such proceeding.

Answer. (a) and (b). The statistics and details with respect to these ques-

tions are not available to the Department and cannot be ascertained.
Questions and Answer. (c) Were any such proceedings filed in connection

with:
(i) the Collinsville drug raid?
Yes.
(ii) any Cointelpro operations?
No.
(iii) any CHAOS operations?
No.
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Question 3. With respect to each disciplinary proceeding referred to in 2.—
(a) In those cases in which guilt was found, (i) what sanctions were

imposed?
Answer. All six Drug Enforcement Agents were suspended, without pay, for

30 days. Some had agency hearings, some did not. One appealed unsuccessfully
to the Civil Service Commission. After acquittal in criminal trial, all were re-
stored, suspension was revoked (except unsuccessful appellant) and each re-
ceived back pay.

Question. (ii) Were any of the subjects subsequently promoted or given merit
increases?
Answer. Not definitely ascertained, but we think not.
Question. (iii) Were their careers affected in any way?
Answer. All agents were transferred and the Agent in Charge was demoted.
Question. (b) In cases where the subjects were found innocent, what were

the basis for the findings—factual innocence or an affirmative defense such as
superior orders?
Answer. Each of the Drug Enforcement agents was acquitted on the criminal

charges for which they were tried, based on the facts. The agents have so far
been successful in their civil suits and have each obtained a substantial judg-
ment against one of the plaintiffs. In neither the criminal nor the civil cases
did any of the agents defend on the basis of "superior orders," or any such
similar defense.

Question. (c) With respect to each such disciplinary proceeding, will the
subcommittee staff be permitted to examine the agency files?
Answer. Yes.
Question 4. Were there Civil Service Commission proceedings in this matter

or were they in the particular agency?
Answer. With respect to disciplinary proceedings against the Collinsville

Drug Enforcement agents, all proceedings were in the agency initially—one
agent appealed to the Civil Service Commission.

Question 5. (a) What, if anything, was the role of the Department of Justice
Office of Professional Responsibility?
Answer. The Department's Office of Professional Responsibility did not come

into existence until 1975 and played no role in proceedings against the Drug
Enforcement agents involved in the Collinsville raids.

Question. (b) Does the Office of Professional Responsibility have jurisdiction
over alleged misconduct by employees of agencies other than the Department
of Justice?
Answer. No.
Question 6. What procedures are involved in these administrative proceed-

ings?
Answer. Administrative procedures, generally stated, are governed by 5 U.S.C.

§7501, and by regulations promulgated by each agency and by the Civil Service
Commission. Each employee is entitled to notice of the charges by the agency,
an opportunity to respond, receipt of a written decision, and appeal within
the agency or to the Civil Service Commission, or both, and judicial review
in a court of competent jurisdiction.

Question 7. Is the "forwarding" under paragraph (f) supposed to involve
any recommendation by the Attorney General?
Answer. "Forwarding" does not contemplate any recommendation by the At-

torney General.
Question 8. Does the head of the Department or agency have complete dis-

cretion as to how he will react to the "forwarding" by the Attorney General?
Answer. Yes.
Question 9. Does the United States have any conflict of interest in investigat-

ing or prosecuting a federal employee for acts with respect to which the United
States in a Tort Claims Act case against such employee has been substituted
as a defendant.
Answer. No.
Question 10. Of what evidentiary value in an "administrative investigation or

disciplinary action" (page 7, line 8) is a court finding of liability in a Consti-
tutional Tort case?
Answer. None. Since the Federal employee in the disciplinary action was not

a party to the court suit in which liability was found. Moreover, the employee
would have defenses in the administrative proceeding which were unavailable
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to the United States in the court suit, such as his good faith belief in the
lawfulness of his conduct.
We recognize that the provisions of our proposed subsection (f) to Section

2679 may not be adequate. We are prepared to support and assist in drafting
a stronger provision to insure that officers and employees who act improperly
respecting the Constitutional rights of the public be disciplined and that the
person whose rights have been violated be permitted to participate in such
proceedings in a meaningful way.

SECTION 2680 (A) : "EXECUTION OF STATUTE OR REGULATION"

Question. (a) Will this provision exclude from Governmental liability all
situations in which an individual acts under an unconstitutional regulation or
an unconstitutional statute?
Answer. Yes.
Question. (b) Why should the United States not be held liable when its

officials execute an unconstitutional regulation promulgated by a Federal
official acting in violation of the Constitution?
Answer. The Congress has carefully exempted the United States from lia-

bility when the claim is based upon an invalid statute or regulation.
Question. (c) Why should the United States not be held liable for violation

of someone's constitutional rights by an unconstitutional statute?
Answer. Same as above. There are usually remedies at law for the correction

or relief from unconstitutional regulations or statutes. The Federal Tort Claims
Act deals with the kind of tortious conduct for which private persons would
be liable. In general, these are intentional torts.

SECTION 2680 (A) . "DISCRETIONARY ACT"

Question. (a) Does this exclude liability even if a federal official violates
constitutional rights by an abuse of discretion?
Answer. Yes, because the statute expressly so provides.
Question. (b) Aren't many if not most constitutional violations a product of

discretionary action?
Answer. Discretionary action is a term of art and has a meaning somewhat

narrower than its normal usage. The extent to which constitutional violations

may involve discretion are not within the meaning or the purpose of the phrase

as used in §2680(a).
Question. (c) Weren't the Cointelpros involving unconstitutional mail open-

ings and wiretappings adopted in the exercise of discretion?
Answer. Whatever the discretion was that underlay the activities undertaken

In the Cointelpro programs it does not fall within the meaning of the phrase

In §2680(a).
SECTION 2680 (H) , SECTION 8 OF S. 2117

Question. Why the exclusion in subsection (h) if the act also involves a

violation of the Constitution? More specifically, why should the United States

not be liable for misrepresentation, deceit and interference with contract rights,

if those activities violate constitutional rights? Didn't many of the Cointelpro

operations involve misrepresentation, deceit, and efforts to get the people fired?

Answer. To the extent that a constitutional right has been violated through

the devices of misrepresentation, deceit, or interference with contract rights,

the bill proposes to waive the sovereign immunity of the United States and the

suit will proceed. The exclusions, however, should be retained to immunize the

United States from liability when misrepresentation, deceit, or interference

with contract rights are asserted as common law torts. It should be noted that

few tort suits have been brought against individual employees on these grounds,

since there is usually an adequate remedy and ample relief under other pro-

visions of law for such matters.

SECTION 2680 (K)

Question. Why the exclusion in subsection (k) for constitutional violations

"arising in a foreign country", at least where the victims are American? For

example, the violations involved in the Berlin Democratic Club case.

Answer. If a constitutional violation can arise in a foreign country, then

this bill waives the sovereign immunity of the United States from liability for

such a tort and the exclusion in subsection (k) will be inoperative as to Con-

stitutional violations but would remain for common law torts.
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28 U.S.C. § 2401

Question. Would 28 U.S.C. 2401 bar the filing of a claim for a constitutional
tort if the existence of the tort had been concealed by the United States or
if there is some other valid reason why the claimant was unaware of the facts
underlying the claim?
Answer. The applicability of the statute of limitations or whether it has been

tolled, or the determination of the date when the cause of action accrues, will
be determined by the courts. In malpractice cases, for example, the courts have
generally held that the cause of action first accrues when the claimant knows
or should have known that his injury was caused by Government medical
personnel.

28 U.S.C. § 2402

Question. Does section 2402 bar jury trials in constitutional tort cases?
Answer. Yes. Jury trials in constitutional tort cases would be barred.

JAFFE MEMORANDUM TO CALAMARO OF DECEMBER 13, 1977

Question 1. Can the text of a new subsection (f) of §2679 be made available
to the subcommittee?
Answer. The text of §2679 (f) is currently being considered for revision.
Question 2. Please set forth in detail the "serious problems" that would be

presented by the elimination of the good faith defense insofar as "discovery"
and "the relationship between good faith and accountability" are concerned.
Answer. Since, as we have indicated, we have decided not to assert the de-

fense of good faith on behalf of the Government, this question has become
moot.

Question 3. Does the memorandum modify the bill, as it was introduced?
I.e., are we to assume that the changes referred to in the memorandum in
§2679(f), 2579(d) (3), attorneys fees and class actions, will in fact be made
and that consideration of the bill should proceed in that understanding?
Answer. The memorandum was internal and was intended to be the predicate

for further discussion with certain public interest organizations and it may not
therefore be considered as modifying the bill. However, certain changes re-
ferred to in the memorandum will be made. We will make clear that attorney's
fees and costs of litigation apply to all constitutional violations. We intend to
include a provision that will permit class actions that meet the requirements
of the Federal Rules of Civil Procedure. We shall also propose several other
clarifying changes in language.
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LETTER FROM SENATOR ABOUREZK TO ATTORNEY GENERAL, FEBRU-
ARY 7, 1977: FIRST SET OF QUESTIONS ON S. 2117

JAMES O. EASTLAMD. MISS., C....AIRMAN

JOHN L. MC CUELLAN, AMC. STRO/A THLIRMOND. S.C.

COWARD M. KENNEDY. MASS. GNARL. 'ACC. "AATHIAS. JW., MD.

SIREN MATI. IND. WILUAM L. sCOTT, V,

RODERT C. WOO, W. VA. rAuL LAXALT, NEV.
JAMES AlsouREZ, S. OAK. ORRIN O. HAT04. efr
JAN'. SI. ALLEN. ALA. MALCOLM WALLOP, Wte.
JOSEPH R. BIDES', JR., DT..
Joh.. C. CULVER. IOWA
NowARD M. METZENBALGA 0100 'Ortifebfez Zonate
DENmis MIX.

IRANCIS C. ROSENBERGER

CHIEF COUNSEL AND STAPP DIRECTOR

February 7, 1978

COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON

ADMINISTRATIVE PRACTICE AND PROCEDURE

WASHINGTON, D.C. 20510

The Honorable Griffin B. Bell
Attorney General
Department of Justice
9th and Constitution Ave., N.W.
Washington, D.C. 20530

Dear Mr. Attorney General:

SUOCOMMITTCC

JAM. ANOu.... S. DAX.. CHAIRMAM

JOHN C. CULVER. IOWA rAut.
JOSEPIC R. JR.. DEL sTROM THURMOND, •.C.

IRENE Pt. MARC..
CM. COUNsEL AND IrrAFF DIRECT].

At the January 26th hearing on S. 2117 before the Subconnittees on Administrative .
Practice and Procedure and on Citizens and Shareholder Rights and Interests,
Senator Metzenbaum mentioned that I would be submitting written questions
to you. Attached are these questions. In order to expedite consideration
of this bill I would appreciate your providing me with written answers
by Friday, March 3.

Sincerely,

AS/y.0UL

James Abourezk LJ
Chairman,
Subcommittee on Administrative
Practice and Procedure
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GENERAL QUESTIONS BASED ON PREPARED STATEMENT 

1. On page 5 of your statement you say that you are "personally agreeable

to provisions which would assure effective and fair procedures to

discipline an employee who has violated another's constitutional rights,

procedures in which the injured person can participate in a meaningful

way."

Are you saying that at least an outline of the essentials of

such procedures should be included in this bill?

2. In your statement, you say that "for punishment to be an effective

deterrent it must be predictable." (page 4)

Would you, therefore, support a provision in the bill requiring

that a disciplinary proceeding automatically be commenced against a

federal employee whenever a constitutional tort case involving him

is filed against the government?

3. In your statement you say "the possibility of civil damage actions

for (honest, law abiding and conscientious civil servants) terds to

discourage taking difficult assignments and performing such assignments

thoroughly and courageously. Instead, it has the effect of causing

otherwise responsible officials to worry about 'covering' themselves.

I know this is true in the Justice Department but do not doubt that

it applies in every department and agency of the Federal Government."

(page 4).
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a. Please explain why you believe civil servants who are in fact

honest, law-abiding and conscientious have these worries.

b. If they were assured that they would not have to pay their

legal fees, why does the prospect of civil damage actions have

any adverse impact on federal employees who are "honest,

law-abiding and conscientious"?

c. Why should the Congress accept the Department's judgment that

civil damage actions deter honest civil servants from fearless

performance of their duties when the Supreme Court has rejected

these very same arguments in refusing to give civil servants

absolute immunity?

d. On what basis do you conclude that the personal liability of

civil servants "serves no constructive purpose" when the courts

have repeatedly ruled that civil servants should be personally

liable? (page 3).

e. Is it an "unjust ...burden" for a government employee to be

held liable for a sizeable judgment in a civil suit" if that

employee has intentionally violated the constitutional rights

of an individual? (page 1)

f. Isn't it true that civil damage actions do have a deterrent

effect on employees who are not honest, law-abiding and

conscientious?

g. If it is true that civil damage actions have a deterrent effect

on such employees, isn't it necessary that any bill immunizing

such employees maintain such deterrence through an alternative

accountability procedure?
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ACCOUNTABILITY OF HIGH GOVERMENT OFFICIALS AND FORMER GOVERNMENT OFFICIALS 

1. Is it possible or appropriate for presidential appointees and former

government officials to be subjected to civil service disciplinary

proceedings?

2. Does the Department have any specific alternative system of accountability

to recommend for Presidential appointees and former employees in addition

to existing accountability mechanisms?

a. If the Department has no recommendation for such an alternative

system for presidential appointees and former employees, how does

the bill provide the "sort of mechanism" you "recognize...should

be established to insure the fair and effective disciplining"

of federal employees"? (page 5).

b. Particularly with respect to presidential appointees, do you

believe passage of the Special Prosecutor bill, now pending in the

House Judiciary Committee, would compensate in part for the immunity

given to Presidential appointees by this bill and if so, should

adoption of the Special Prosecutor bill be a prerequisite to

immunizing Presidential appointees from civil damage actions?
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c. Does the Department support giving plaintiffs an election either

to sue a former federal official or a Presidential appointee in

his individual capacity or to sue the government under the Tort

Claims Act?

3. Does the Department believe that criminal prosecution will be "sufficient(ly)

strong to discourage improper conduct" by Presidential appointees and

former employees but concede that it is not sufficiently strong to

discourage such conduct by other federal employees and, if so, explain

why this is true?

4. If plaintiffs are given an election to bring a tort suit against a

Presidential appointee or former employee in his individual capacity or

against the government, do you believe that most such suits would

be brought against the government because of the absence of a good

faith defense and "deep pockets"?

5. Doesn't the fact that high government officials have more power potentially

to abuse the constitutional rights of individuals mean that it is more--not

less--important to preserve intact all available accountability mechanisms

applicable to such employees?

6. In order to be effective and credible with the public isn't it necessary

that disciplinary proceedings against an employee be conducted by an

agency other than that for which the employee worked?

7. In addition to agreeing to include new disciplinary procedures in S. 2117,

can you give the Subcommittee assurances that you will work with the

Civil Service Commission to implement the details of these disciplinary

procedures in the Civil Service reform proposals?
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8. The Department has indicated that it is unable to provide the Subcommittee

with a detailed discription of the effectiveness of existing disciplinary

proceedings. What agency in the Executive Branch is able to provide

this information?

9. Hew can the Department argue that "from a deterrent point of view

...the prospects of disciplinary action be sufficient strongly

to discourage improper conduct" when not one person in the CHAOS

and COINTELPRO operations has yet been disciplined? (page 5).

10. If there is no election of remedies for an aggrieved plaintiff in

suing a government employee, can't an employee avoid any accountability

by leaving the government prior to the commencement of disciplinary

action or during the course of the proceeding?

11. How many Presidential appointees or former government officials are

defendants in pending Constitutional Tort cases in which the Department

is involved?

a. How many of these Presidential appointees and former government

officials are being represented by private counsel retained by the

Department?

b. Approximately what percentage is this of all of the Constitutional

Tort cases in which private counsel have been retained?

c. If the number and percentage of Presidential appointees and former

employees being represented by private counsel is small, then

wouldn't the Department's cost problems in hiring private counsel

largely be solved by immunizing present employees who are not

Presidential appointees?

26-729 0 - 78 - 8
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ATTORNEY GENERAL CERTIFICATION 

1. Under section 5 of the bill the Attorney General must certify whether

a defendant employee in a constitutional torts case was "acting within

the scope of his office or employment or under the color thereof, at the

time of the incident out of which the suit arose..." For a common-law

tort case the Attorney General must certify whether a defendant employee

was "acting within the scope of his office or employment..."

How does the Attorney General determine whether a case incolves

a constitutional or a common law tort?

2. Under which standard does the Attorney General make a certification

if a complaint alleges both constitutional and common law torts?

3. Is it of any relevance in making a certification in a constitutional

tort case that the defendant employee has been indicted or convicted

of a crime related to the subject matter of the tort case, and if so,

describe such relevance?

a. Please answer the same question with respect to a common-law 

tort case.

4. Please provide a list of cases or other precedent which describes

the technical meaning of "color" of authority.

5. When a District Court is making a determination on a motion to remand

whether an employee was acting under "color" of office, to what precedent

can it turn?

FURTHER NEED FOR PRIVATE COUNSEL 

1. Of the indivuduals who have been represented by private counsel retained

by the Department, what percentage were:

(a) "targets"of criminal investigations;

(b) had a conflict with other defendants;
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(c) wished to raise legal arguments not in the interest of the

United States to assert, respectively?

2. In a situation where a federal employee is being sued in a civil tort

suit while a target of a criminal investigation or a defendant in a

criminal case, would the Department support statutory authority to

reimburse the employee for private counsel fees in the civil case, if, after

a determination on the merits in the criminal case, the investigation is closed

or the individual has been found innocent?

3. Would the Department support an amendment giving it statutory authority

to retain private counsel only when there is a conflict among federal

employees?

a. 'Would the Department suggest legislative language to accomplish

this purpose?

MINIMUM DAMAGE FIGURE 

1. What is the basis for the $1000 minimum figure for liquidated damages?

2. What objection if any, would the Department have to raising the minimum

damage recovery?

3. How much money has been paid in damages to citizens under the wiretap

statute?

4. What is the Department's estimate of the cost of this bill will be over

the next few years for constitutional torts?

5. What has been the yearly cost to the government for awards in common-law

tort cases?

6. Under the liquidated damage provision in section 3 of the bill, does

a claimant recover a minimum 'of $1000 for each suit he wins for for

each separate violation of.his constitutional rights he proves?
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a. Would the Department support an amendment to the bill which provides

"that for each claim arising under the Constitution of the United

States, such compensation shall not be less than liquidated damages

of $1000" in order to permit a larger recovery of liquidated

damages in cases where a series of constitutional violations occurs?

7. Would the Department support a provision allowing a plaintiff in a

constitutional torts case to elect to have an advisory jury empanelled

to recommend to the judge the amount of damages which should be awarded?

JURY TRIALS

1. Does the Department oppose permitting jury trials in constitutional

tort cases for any reason other than because existing law does not

permit juries for common-law torts?

2. Are juries informed in Tort Claims Act cases that the federal employee

whose conduct is involved is not personally liable?

SECTION 2680 EXCEPTIONS 

1. How many law suits have been brought under Section 2680(h) since it

was amended?

2. What amount of damages has been awarded to plaintiffs in Section 2680(h)

suits?

3. What is the relative success rate of plaintiffs bringing constitutional

tort cases under Section 2680(h) and similar cases a2ainst law enforcement

officers in their individual capacity?

4. Has it been the Department's experience that plaintiffs bring constitutional

tort suits against law enforcement officers in their individual capacity

even though the officer can raise a good faith defense?
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"GOOD FAITH" DEFENSE

1. The Department has agreed to delete the "good faith"govision in

Section 3 of the bill. Under this amendment can the government still

raise a good faith defense in a wiretap case?

SUBROGATION

1. Would the Department support a provision, such as that contained in

the Swine Flu bill, giving the government the right to bring civil

actions against federal employees to subrogate any damages which the

government has paid in a constitutional tort case based on that employee's

conduct?
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LETTER FROM JUSTICE DEPARTMENT TO SENATOR ABOUREZK, MARCH 13,
1977: ANSWERS TO FIRST SET OF QUESTIONS ON S. 2117

ASSISTANT ATTORNEY GENERAL

LEGISLATIVE AFFAIRS

Drpartment of 3JuBtirr
IllasIjington, 4J.0.1. 20530

March 13, 1978

Honorable James Abourezk
Chairman
Subcommittee on Administrative

Practice and Procedure
Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

I have enclosed the answers to the questions
that you submitted to the Attorney General on
February 7th concerning S. 2117, the Department's
proposed amendments to the Federal Tort Claims
Act.

Sincerely,

rd6„114 4)W

Patricia M. Wald
Assistant Attorney General
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GENERAL QUESTIONS BASED ON PREPARED STATEMENT

Question 1: On page 5 of your statement you say that
you are "personally agreeable to provisions which would
assure effective and fair procedures to discipline an employee
who has violated another's constitutional rights, procedures
in which the injured person can participate in a meaningful
way."

Are you saying that at least an outline of the essen-
tials of such procedures should be included in this bill?

Answer 1: Yes. A draft of such provisions has been
prepared for early submission to the Congress, and is now in
the process of being considered by OMB.

Question 2: In your statement, you say that "for
punishment to be an effective deterrent it must be predictable."
(page 4)

Would you, therefore, support a provision in the bill
requiring that a disciplinary proceeding automatically be
commenced against a federal employee whenever a constitu-
tional tort case involving him is filed against the govern-
ment:

Answer 2: No, not automatically. A victim should be
permitted to institute disciplinary proceedings after he has
administratively or judicially established that a constitu-
tional tort has been committed against him. An agency may,
of course, institute disciplinary proceedings when it believes
them to be appropriate.

Question 3: In your statement you say "the possibility
of civil damage actions for (honest, law abiding and con-
scientious civil servants) tends to discourage taking difficult
assignments and performing such assignments thoroughly and
courageously. Instead, it has the effect of causing otherwise
responsible officials to worry about 'covering' themselves.
I know this is true in the Justice Department but do not
doubt that it applies in every department and agency of the
Federal Government." (page 4).
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Question 3(a): Please explain why you believe civil'
servants who are in fact honest, law-abiding and conscientious
have these worries.

Answer 3(a): Our experience shows most torts, even of
a constitutional nature, are not committed maliciously, or
with the intent to violate another's constitutional rights.
In almost all instances the wrong is committed with a good
faith belief on the part of the employee that what he is
doing is lawful and permissible. The thought that his view
of the law, if challenged, will subject him to personal suit
and liability, will cause him to hesitate or even refuse to
perform his duties notwithstanding assurances from his
superiors.

Question 3(c): Why should the Congress accept the
Department's judgment that civil damage actions deter honest
civil servants from fearless performance of their duties
when the Supreme Court has rejected these very same argu-
ments in refusing to give civil servants absolute immunity?

Answer 3(c): The Supreme Court has not rejected the con-
cept that civil damage actions deter honest civil servants
from the fearless performance of their duties. What the
Supreme Court has done, is to reduce the scope of immunity
available to "state" officials under the Civil Rights Act
in order to comport with congressional intent that the Act
provide a vehicle for obtaining redress against state offi-
cials by injured persons. See in this regard Scheuer v.
Rhodes, 416 U.S. 232 (1974). The Supreme Court has never
rejected the concept that federal officials are absolutely
immune from civil liability in the context of common law
constitutional tort cases for discretionary conduct under-
taken within the outer parameters of their duties.

Question 3(d): On what basis do you conclude that the
personal liability of civil servants "serves no constructive
purpose" when the courts have repeatedly ruled that civil
servants should be personally liable? (page 3).

Answer 3(d): As noted at pages 3-4 of the Attorney
General's statement, the general inability of plaintiffs
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to obtain monetary judgments against government employees
in light of the qualified immunity defense, the questionable
deterrent effect of potential civil liability on govern-
ment employees intent on doing wrong, the negative impact
on the morale of government employees acting properly, and
the fact that there always has and continues to be criminal
liability for criminal wrongdoers, combines to produce a
result having virtually no salutary benefit.

Question 3(e): Is it an "unjust ...burden" for a gov-
ernment employee to be held liable for a sizeable judgment
in a civil suit" if that employee has intentionally violated
the constitutional rights of an individual? (page 1)

Answer 3(e): No, it is not an unjust burden, the
difficulty comes in subjecting all government employees to
the burden of civil litigation where most acted in a
responsible, nontortious manner. In the words of Judge
Learned Hand:

"it does indeed go without saying
that an official, who is in fact guilty
of using his powers to vent his spleen
upon others, or for any other personal
motives not connected with the public
good, should not escape liability for
the injuries he may so cause; and, if
it were possible in practice to confine
such complaints to the guilty, it would
be monstrous to deny recovery. The
justification for doing so is that it '
is impossible to know whether the claim
is well founded until the case has been
tried, and that to submit all officials,
the innocent as well as the guilty, to
the burden of a trial and to the
inevitable danger of its outcome, would
dampen the ardor of all but the most
resolute, or the most irresponsible,
in the unflinching discharge of their
duties."

Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 1949), cert. denied,
339 U.S. 949 (1950). Few complaints do not charge Intentional
violations of constitutional rights. It is the manner in
which a plaintiff's complaint is drafted which subjects

-3-
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an employee to suit. The history of litigation in this area
establishes that seldom has a tort been intentional in the
malicious sense. We consider it more fitting for the
employer to respond in damages for those few cases in which
constitutional rights are violated intentionally and to
take appropriate disciplinary actions against the employee.

Question 3(f) Isn't it true that civil damage actions
do have a deterrent effect on employees who are not honest,
law-abiding and conscientious?

Answer 3(f): This may be, but in order to reach dis-
honest, nonlaw-abiding and nonconscientious employees,
many more honest, law-abiding and conscientious employees
are subjected to suit. In this regard, note the above
quotation from Gregoire v. Biddle, supra.

Question 3(g): If it is true that civil damage actions
have a deterrent effect on such employees, isn't it necessary
that any bill immunizing such employees maintain such deter-
rence through an alternative accountability procedure?

Answer 3(g): Yes, and we are proposing such a procedure.
See Answer 2 below.

ACCOUNTABILITY OF HIGH GOVERNMENT OFFICIALS AND FORMER
GOVERNMENT OFFICIALS

Question 1: Is it possible'or appropriate for presi-
dential appointees and former government officials to be
subjected to civil service disciplinary proceedings?

Answer 1: No. The CSC has no authority with respect
to presidential appointees or former government officials.

-4-
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Question 2: Does the Department have any specific
alternative system of accountability to recommend for
Presidential appointees and former employees in addition
to existing accountability mechanisms?

Answer 2: Yes. We have drafted an amendment and are

circulating for comment in the Executive Branch. We will

submit it to the committee as soon as this process is

finished.

Question 2(a): If the Department has no recommendation

for such alternative system for presidential appointees and

former employees, how does the bill provide the "sort of
mechanism" you "recognize.. .should be established to insure
the fair and effective disciplining" of federal employees"?

(page 5).

Answer 2(a): Not applicable.

Question 2(b): Particularly with respect to presi-

dential appointees, do you believe passage of the Special

Prosecutor bill, now pending in the House Judiciary Com-

mittee, would compensate in part for the immunity given to

Presidential appointees by this bill and if so, should

adoption of the Special Prosecutor bill be a prerequisite

to immunizing Presidential appointees from civil damage actions?

Answer 2(b): The Special Prosecutor bill provides no

greater assurance that proper disciplinary action will be

instituted than is available now under existing law. In

any event criminal liability for wrongdoing is already

available to the Department of Justice prosecutors and U.S.

Attorneys.

Question 2(c): Does the Department support giving

plaintiffs an election either to sue a former federal official

or a Presidential appointee in his individual capacity or

to sue the government under the Tort Claims Act?

Answer 2(c): No.

-5-
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Question 3: Does the Department believe that criminal
prosecution will be "sufficient(ly) strong to discourage
improper conduct" by Presidential appointees and former
employees but concede that it is not sufficiently strong
to discourage such conduct by other federal employees and,

if so, explain why this is true?

Answer 3: We believe criminal prosecution is sufficient-

ly strong to deter conduct of Presidential appointees and
former government employees if it is criminal. There is
much conduct, however, which though not criminal calls for
disciplinary measures other than prosecution to which current
employees may be subjected.

Question 4: If plaintiffs are given an election to bring
a tort suit against a Presidential appointee or former
employee in his individual capacity or against the govern-
ment, do you believe that most such suits would be brought
against the government because of the absence of a good
faith defense and "deep pockets"?

Answer 4: This is speculative, but we would think most
plaintiffs would prefer a financially responsible defendant.

Question 5: Doesn't the fact that high government offi-
cials have more power potentially to abuse the constitutional
rights of individuals mean that it is more--not less--
important to preserve intact all available accountability
mechanisms applicable to such employees?

Answer 5: We view our proposed discipline proceeding as
an attempt to provide an accountability procedure for those
employees who are beyond the reach of the political process.
Because Presidential appointees are exposed to political
pressures, we see no need to provide a special discipline
procedure for them.

Question 6: In order to be effective and credible with
the public isn't it necessary that disciplinary proceedings
against an employee be conducted by an agency other than that
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for which the employee worked?

Answer 6: In our opinion, no. However, the disci-
plinary provisions we are drafting to provide for the review
by an agency other than that by which the employee is
employed. The provisions additionally provide for judicial
review.

Question 7: In addition to agreeing to include new
disciplinary procedures in S. 2117, can you give the Subcom-
mittee assurances that you will work with the Civil Service
Commission to implement the details of these disciplinary
procedures in the Civil Service reform proposals?

Answer 7: We understand that the Civil Service reform
proposals have already been submitted to the Congress.

Question 8: The Department has indicated that it is
unable to provide the Subcommittee with a detailed description
of the effectiveness of existing disciplinary proceedings.
What agency in the Executive Branch is able to provide this
information?

Answer 8: Our inability did not relate to the effective-
ness of existing disciplinary proceedings, but rather to our
inability to retrieve adequate data relating to such proceed-
ings in light, of the extremely costly and burdensome task of
canvassing every Executive Branch component. It is our
understanding that unless a federal employee seeks review of
an adverse action before the Civil Service Commission, no
single agency would have the information you seek.

Question 9: How can the Department argue that "from
a deterrent point of view ...the prospects of disciplinary
action be sufficiently strong to discourage improper
conduct" when not one person in the CHAOS and COINTELPRO
operations has yet been disciplined? (page 5)

Answer 9: The Department's proposed amendment provides
for a disciplinary proceeding to be initiated by a victim
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of governmental wrongdoing. This potential for outside
initiation should provide an enhanced deterrent over
existing disciplinary mechanisms.

Question 10: If there is no election of remedies for
an aggrieved plaintiff in suing a government employee, can't
an employee avoid any accountability by leaving the govern-
ment prior to the commencement of disciplinary action or
during the course of the proceeding?

Answer 10: While we believe there is less, if any, need
for an accountability mechanism against an employee who
leaves the government either prior to the institution of
disciplinary proceedings or during their pendency, we agree
that this is a reasonable question and welcome proposed
solutions from the Congressional subcommittees considering
this legislation.

Question 11: How many Presidential appointees or former
government officials are defendants in pending Constitutional
Tort cases in which the Department is involved?

Answer 11: A response with respect to all pending cases
containing allegations of constitutional tort is not possi-
ble as no list exists of such cases. With respect to the
list of so-called "constitutional tort" cases which you have
already received, there are approximately 300 Presidential
appointees or former government officials sued in their
individual capacity. For purposes of the tally, all former
government employees were counted as "former government
officials." Each time the same Presidential appointee or
former government employee was named a defendant in a
different suit, he was counted as a new statistic. Finally,
the figure of 300 does not include defendants in the 52 May
Day cases in which John Mitchell, Richard Kleindienst, and
Will Wilson (former Assistant Attorney General, Criminal
Division), are generally named as defendants.

Question 11(a): How many of these Presidential appoint-
ees and former government officials are being represented by
private counsel retained by the Department?
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Answer 11(a): Approximately 70 of the 300 Presidential
appointees and former government employees referenced in
the answer to Question 11, are being retained by private
counsel retained by the Department.

Question 11(b): Approximately what percentage is this
of all of the Constitutional Tort cases in which private
counsel have been retained?

Answer 11(b): Approximately 85 percent.

Question 11(c): If the number and percentage of Presi-
dential appointees and former employees being represented by
private counsel is small, then wouldn't the Department's cost
problems in hiring private counsel largely be solved by
immunizing present employees who are not Presidential appoint-
ees?

Answer 11(c): As can be seen by the answer to Question
11(b), the cost of providing private counsel for Presidential
employees and former government employees represents a sub-
stantial portion of the overall cost of the Department's
private counsel program.

ATTORNEY GENERAL CERTIFICATION

Question 1: Under section 5 of the bill the Attorney
General must certify whether a defendant employee in a con-
stitutional torts case was "acting within the scope of his
office or employment or under the color thereof, at the time
of the incident out of which the suit arose..." For a
common-law tort case the Attorney General must certify
whether a defendant employee was "acting within the scope
of his office or employment..."

How does the Attorney General determine whether a case
involves a constitutional or a common law tort?

Answer 1: The United States will substitute itself
for all constitutional torts and most common law torts
except for those defined by 28 U.S.C. §2680. In determining
whether or not an employee was acting within the scope of
his duties or under the color of his office, that determi-
nation must be made upon an examination of the facts in each
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particular case as it is under existing law.

Question 2: Under which standard does the Attorney'
General make a certification if a complaint alleges both
constitutional and common law torts?

Answer 2: Certification is the process by which the
Attorney General determines whether to substitute the United
States for the purpose of removing a suit from state court
to federal court. It does not involve a determination of
whether a complaint alleges a constitutional or a common
law tort. Nevertheless, in making a determination of whether
a constitutional or common tort has been alleged, the Attorney
General must rely on the underlying facts presented by the
complaint.

Question 3: Is it of any relevance in making a certi-
fication in a constitutional tort case that the defendant
employee has been indicted or convicted of a crime related
to the subject matter of the tort case, and if so, describe
such relevance?

Answer 3: No. The certification as noted in the answer
to Question 2 above, is not a determination but rather a
statement that the employee was acting within the scope of
his employment or under the color of his office.

Question 3(a): Please answer the same question with
respect to a common-law tort case.

Answer 3(a): With respect to a common-law tort, we have
never yet made a determination that conduct which is criminal
and for which a federal indictment or conviction has resulted
and which conduct also forms the basis of a civil suit, is
conduct within the scope of an employee's office or employment.

Question 4: Please provide a list of cases or other prece-
dent which describes the technical meaning of "color" of
authority.
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Answer 4: There are many cases in the civil rights
area which discuss color of authority. See e.g. Screws v.
United States, 325 U.S. 91, 111 (1945); Monroe v. Pape,
365 U.S. 167, 172 (1961). It is our intention, broadly
speaking, that if a government employee commits a tortious
violation of a person's constitutional rights, and does
so under the guise of his federal office, whether or not
within the scope of his federal employment, that the United
States would be responsible.

Question 5: When a District Court is making a deter-
mination on a motion to remand whether an employee was acting
under "color" of office, to what precedent can it turn?

Answer 5: There is ample federal case law discussing
color of office in other contexts which the District courts
utilize.

FURTHER NEED FOR PRIVATE COUNSEL 

Question 1: Of the individuals who have been represented
by private counsel retained by the Department, what percen-
tage were:

(a) "targets" of criminal investigations;
(b) had a conflict with other defendants;
(c) wished to raise legal arguments not in the interest

of the United States to assert, respectively?

Answer 1: We are unaware of any cases in which private
counsel are currently being retained for defendants who are
"targets" of federal criminal investigations. Of the approxi-
mately 90 defendants for whom private counsel are retained,
9 instances involve reason (c) only [desire to raise a legal
argument not in the interest of the United States to assert],
20 instances involve reason (b) alone [conflicts with other
defendants], and the balance involve a combination of
reasons (b) and (c).

Question 2: In a situation where a federal employee is
being sued in a civil tort suit while a target of a criminal
investigation or a defendant in a criminal case, would the
Department support statutory authority to reimburse the
employee for private counsel fees in the civil case, if,
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after a determination on the merits in the criminal case,
the investigation is closed or the individual has been
found innocent?

Answer 2: There may be instances in which it would
be unduly harsh to require an employee to pay legal fees
after he has been vindicated of the conduct for which he
was investigated or prosecuted. For this reason, we are
studying all aspects of the current policy against represen-
tation and reimbursement.

Question 3: Would the Department support an amendment
giving it statutory authority to retain private counsel only
when there is a conflict among federal employees?

Answer 3: While we believe the Attorney General has the
authority to hire private counsel under existing law, we
would have no objections to specific statutory authority that
would ratify it. The other conflicts of interest which
persuaded us to provide private counsel are equally compelling
for the benefits of such legislation if our proposed amendments
to the Federal Tort Claims Act are not enacted.

Question 3(a): Would the Department suggest legislative
language to accomplish this purpose?

Answer 3(a): If the Congress desires to enact such legis-
lation, we would be happy to assist in its drafting.

MINIMUM DAMAGE FIGURE'

Question 1: What is the basis for the $1000 minimum
figure for liquidated damages?

Answer 1: We used as a guide the minimum damage figure
of $1000 prescribed by the Congress itself in 18 U.S.C. §2520,
and it seemed acceptable to use because possible damages in
constitutional tort cases are more often than not substan-
tially less than that figure.

Question 2: What objection if any, would the Depart-
ment have to raising the minimum damage recovery?
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Answer 2: Considering that for constitutional torts
we are also providing for the payment of reasonable attor-
ney's fees and other litigation costs, we consider the $1000
figure as more than adequate.

Question 3: How much money has been paid in damages
to citizens under the wiretap statute?

• Answer 3: We are unaware of any payments made by
federal employees under 18 U.S.C. 52520.

Question 4: What is the Department's estimate of the
cost of this bill will be over the next few years for con-
stitutional torts?

Answer 4: It is impossible to estimate.

Question 5: What has been the yearly cost to the
government for awards in common-law tort cases?

Answer 5: With respect to cases handled by the Torts
Section of the Civil Division which constitute the sub-
stantial portion of common law tort claims defended by the
Department following amounts have been paid to opposing
parties over the last five fiscal years:

Fiscal Year Amounts Awarded to Opponents 

1977
1976
Transition Quarter
(July 1, to Sept. 30, 1976)
1975
1974
1973

$32,523,785.00
43,947,314.00

8,100,000.00
27,852,312.00
33,282,327.00
26,901,518.00

Question 6: Under the liquidated damage provision in
section 3 of the bill, does a claimant recover a minimum of
$1000 for each suit he wins for each separate violation of
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his constitutional rights he proves?

Answer 6: Except for wiretap violations for which

the amendments make specific provisions, tortious consti-

tutional violations usually result from single acts. To

the extent that this may not be so, the assessment of the

minimum damage figure must be left to judicial evolution.

Question 6(a): Would the Department support an amend-

ment to the bill which provides "that for each claim arising

under the Constitution of the United States, such compensation

shall not be less than liquidated damages of $1000" in order

to permit a larger recovery of liquidated damages in cases

where a series of constitutional violations occurs?

Answer 6(a): Because of the facility in artfully drafting

pleadings which claim continuous violations where none exist,

we prefer to leave such questions to judicial evolution.

Question 7: Would the Department support a provision

allowing a plaintiff in a constitutional torts case to elect

to have an advisory jury empanelled to recommend to the judge

the amount of damages which should be awarded?

Answer 7: No. The damages contemplated by the Federal

Tort Claims Act are actual and compensatory, not punitive.

We recognize, of course, that a court may if it wishes, empanel

an advisory jury, and nothing in the proposed legislation

would change that.

JURY TRIALS

Question 1: Does the Department oppose permitting jury

trials in constitutional tort cases for any reason other than

because existing law does not permit juries for common-law

torts?

Answer 1: Yes, we oppose for reasons set forth in the

answers to Question 7 on this page, above.
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Question 2: Are juries informed in Tort Claims
Act cases that the federal employee whose conduct is in-
volved is not personally liable?

Answer 2: Juries are not permitted in cases brought
under the Federal Tort Claims Act, and I am unaware of any
cases against both the United States and its employees
where there has been a non-jury trial as to the United
States and a jury trial with respect to the individually
sued employees.

SECTION 2680 EXCEPTIONS 

Question 1: How many lawsuits have been brought under
Section 2680(h) since it was amended?

Answer 1: The following number of cases arising under
P.L. 93-253 [amending 28 U.S.C. §2680(h)] handled by the
Torts Section of the Civil Division are set forth below
together with the amount of damages awarded to opponents
as requested by Question 2 below:

Fiscal Year No. of Cases 
Amount Awarded
to Opponents 

1977 17 $22,000.00
1976 2 7,000.00

Transition
Quarter 1 0.00

1975 0 0.00
1975 0 0.00

Question 2: What amount of damages has been awarded to
plaintiffs in Section 2680(h) suits?

Answer 2: See Answer to Question 1 above.

Question 3: What is the relative success rate of
plaintiffs bringing constitutional tort cases under Section
2680(h) and similar cases against law enforcement officers
in their individual capacity?
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Answer 3: We are aware of only two cases in which
awards were made against federal employees sued in their
individual capacities -- Halperin v. Kissinger, in which
$5 AMOOON* was awarded plaintiffs, and Dellums v. Powell,
in which $12 million dollars was awarded. Halperin is on
appeal and in Dellums the Court of Appeals vacated the
award in part remanding it for a new trial. In view of
the uncertain state of the Dellums award, and the propor-
tionately large number of common law "Bivens" actions which
have been brought without resulting in any award, it would
appear that the "success rate" under 52680 of the Federal
Tort Claims Act is significantly greater.

Question 4: Has it been the Department's experience that
plaintiffs bring constitutional tort suits against law enforce-
ment officers in their individual capacity even though the
officer can raise a good faith defense?

Answer 4: Yes.

"GOOD FAITH" DEFENSE 

Question 1: The Department has agreed to delete the
"good faith" provision in Section 3 of the bill. Under this
amendment can the government still raise a good faith
defense in a wiretap case?

Answer 1: No.

SUBROGATION

Question 1: Would the Department support a provision,
such as that contained in the Swine Flu bill, giving the
government the right to bring civil actions against federal
employees to subrogate any damages which the government has
paid in a constitutional tort case based on that employee's
conduct?

Answer 1: No, although applicable to the swine flu
situation, a subrogation provision would not provide govern-
ment employees with the necessary immunity from civil suit
sought by the bill.

-16-
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March 21, 1978

COMMITTEE ON THE JUDICIARY

SUsComPAITTEE ON

ADMINISTRATIVE PRACTICE AND PROCEDURE

WASHINGTON, D.C. 20510

Honorable Griffin B. Bell
Attorney General
Department of Justice
9th and Constitution Avenue N. W.
Washington, D. C. 20530

Dear Mr. Attorney General:

On February 7, 1977, I submitted to you certain questions regarding
S. 2117, the Department's proposed amendment to the Federal Tort
Claims Act. I have received your March 13, 1978, response to these
questions. I appreciate your providing these responses.

Since that time it has come to my attention that a number of courts
have held that constitutional torts not covered by the 1974 amend-
ments to 28 U.S.C. 2680(h) nonetheless come under the jurisdiction
of the Tort Claims Act. I was frankly surprised to learn this as I
had assumed that the bill brought these constitutional torts under
the Tort Claims Act "for the first time." If it is true that the Act
already covers most constitutional torts, the principal effect of the
bill would appear to be to take away an existing Bivens remedy from
an aggrieved plaintiff and not to substitute a new remedy under the
Tort Claims Act for this Bivens remedy.

In addition I understand that the Department is resisting vigorously
these rulings which bring constitutional torts--even those which
appear to fall under the express terms of the 1974 amendment--under
the Tort Claims Act. I am at a loss to understand the Department's
resistance to these rulings, given the Department's avowed interest
in settling these cases, in avoiding the costs of private counsel,
in compensating plaintiffs, and in relieving federal employees of
personal liability.

This new information raises substantial doubts about the effect
of the _Department's bill. I am no longer sure that the effect
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Honorable Griffin B. Bell
March 21, 1978 - Page Two

of the bill is to substitute a new accountability system for an old
one. The effect now appears to be to deprive plaintiffs of an
election of existing remedies. To resolve this matter, please
respond to the attached questions as soon as possible.

Thank you very much for your assistance.

Sincerely,

James Abourezk
Chairman
Subcommittee on Administrative
Practice and Procedure'
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SUPPLEMENTAL QUESTIONS TO THE DEPARTMENT 

1. On page 7 of your statement you say that the Dill would bring

constitutional torts under the F.T.C.A. "for the first time."

Yet many constitutional torts are already brought as F.T.C.A.

suits under the 1974 amendment to Section 2680(h) and trial courts

have held other constitutional torts not covered by the 1974 amend-

ment to be legitimate F.T.C.A. cases. (e.g., Birnbaum v. U.S.,

436 F. Supp. 967; Lamont v. U. S.; Socialist Workers Party v. 

Attorney General; Black v. U. S., 389 F. Supp. 529; Avery v. U.S. 

434 F. Supp. 937; and Cruikshank v. U. S., 431 Supp. I355

What types of constitutional tort cases would, in fact, be

brought under the F.T.C.A. by the bill which courts have not

yet already accepted as F.T.C.A. cases?

2. You argue that the Department wants constitutional tort suits to

be brought under the F.T.C.A. because then the Department could

simply "admit liability" (transcript at page 17), avoid

retaining private counsel, and relieve federal employees

of personal liability.

a. Why then has the Department vigorously resisted

bringing the cases cited above under the F.T.C.A.?

1 See opinion at pp. 274 to 314.
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b. Why is the Department attempting narrowly to

construe the 1974 amendment to Section 2680 (h),

for example in the case of Norton v. Turner, 427

F. Supp. 138, when if successful the result will be

to encourage more tort suits to be brought against

federal employees in their individual capacity and

perhaps require the retention of private counsel?

c. If the Department is, in fact, interested in assur-

ing that victims of unconstitutional acts be compen-

sated, why is the Department contesting F.T.C.A.

jurisdiction in the cases cited above?

a. If the Department, in fact, believes that $1000.

is a reasonable minimum recovery in a constitutional

tort case, why is it arguing in the Birnbaum case

that the $1000 judgment awarded is too large?

e. Wouldn't it cost far less to accept these cases as

F.T.C.A. cases and settle them than to pay Department

and private counsel to defend them?

f. In accepting these constitutional tort cases as

F.T.C.A. cases and in settling them, doesn't the

Department avoid any adverse precedent on the scope

of the various section 2680 exemptions in non-constitu-

tional tort cases which otherwise may result if the

Department litigates the applicability of the

F.T.C.A.?

-2-
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g. If these cases are accepted as F.T.C.A. cases,

aren't plaintiffs already entitled to attorneys

fees?

h. If these cases are accepted as F.T.C.A. cases and

the Department adopts a policy of not raising the

section 2680 exemptions, do plaintiffs have any

need for a bill which waives these exemptions?

i. If these cases are accepted as F.T.C.A. cases,

isn't the Department already precluded from raising

a "good faith defense" by cases such as Norton v. Turner? 

j. If the F.T.C.A. can already be construed to cover

constitutional torts, isn't the principal purpose

of the bill to make such suits an exclusive remedy

not to provide a new remedy for plaintiffs?

k. Given the availability of F.T.C.A. jurisdiction for

constitutional torts, isn't the only clear advantage

in the bill to plaintiffs the $1000. liquidated

damage provision?

-3-
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LETTER FROM JUSTICE DEPARTMENT 10 SENATOR ABOUREZK, Anum 20,
1978: ANSWERS TO SECOSD Si OF QUESTIONS ON 5. 2117

Department of 3ustice
ivashington, 20530

ASSISTANT ATTORNEY GENERAL
CIVIL DIVISION

April 20, 1978

Honorable James Abourezk
Chairman
Subcommittee on Administrative
Practice and Procedure

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

I have enclosed the answers to questions you submitted

to the Attorney General under cover of your letter of

March 21, 1978, concerning S.2117, the Department's pro-

posed amendments to the Federal Tort Claims Act.

Sincerely,

ARBARA ALLEN BABC CK
Assistant Attorney General

Civil Division

Enclosure
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JUSTICE DEPARTMENT ANSWERS TO SECOND SET OF
QUESTIONS TO THE DEPARTMENT 1

Question 1. On page 7 of your statement you say that the bill would bring
constitutional torts under the F.T.C.A. "for the first time." Yet many constitu-
tional torts are already brought as F.T.C.A. suits under the 1974 amendment
to Section 2680(h) and trial courts have held other constitutional torts not
covered by the 1974 amendment to be legitimate 11.11.C.A. cases. (e.g., Birnbaum
v. U.S., 436 F. Supp. 967 '; Lamont v. U.S.; Socialist Workers Party v. Attorney
General; Black v. U.S., 389 F. Supp. 529; Avery v. U.S., 434 F. Supp. 937 3 and
Cruikshank v. U.S., 431 Supp. 1355).4
What types of constitutional tort cases would, in fact, be brought under the

F.T.C.A. by the bill which courts have not yet already accepted as F.T.C.A.
cases?
Answer 1. it is the Department's view that Congress did not intend the Fed-

eral Tort Claims Act to apply to torts sounding in violation of the Constitution,
particularly where no comparable common law tort existed. Reliance on the
cited district court actions for the contrary proposition is questionable since
each involved conduct which, although arguably characterized as a constitu-
tional tort, could also be denominated as a common law tort, e.g., invasion of
privacy and trespass.' Indeed, with respect to the CIA's mail opening program,
courts have split evenly on whether recovery is permissible under the Federal
Tort Claims Act.' Even assuming that conduct violating the Fourth Amend-
ment, which is at issue in all of the cited actions, does state a cause of action
against the United States under the Federal Tort Claims Act, plaintiffs in many
pending Bivens actions against government employees allege constitutional torts
based on the First, Fifth, Sixth, and Ninth amendments which do not have
any common law equivalents (e.g., First Amendment chill on freedom of
speech and assembly, denial of due process as a result of discrimination). In
the event courts were to recognize the validity of these alleged constitutional
torts, none could be brought under the Federal Tort Claims Act as presently
worded. In addition, other torts sounding both in constitutional and common
law, such as libel and slander (alleged to interfere with the First Amendment
right of assembly), may be barred by the present exemptions set forth in 28
U.S.C. §2680.

Question 2. You argue that the Department wants constitutional tort suits
to be brought under the F.T.C.A. because then the Department could simply
"admit liability" (transcript at page 17), avoid retaining private counsel, and
relieve federal employees of personal liability.

a. Why then has the Department vigorously resisted bringing the cases cited
above under the F.T.C.A.?
Answer 2a. The Department does not believe Congress has waived sovereign

immunity under the Federal Tort Claims Act to actions sounding in constitu-
tional tort. Advocating an opposite view, even if it serves as an expedient
means for partially achieving that which is sought by the proposed amend-
ments to the Tort Claims Act, would, of course, not justify a construction
contrary to congressional intent, and in any event, it would not provide exclu-
sivity of remedy against the United States and thus avoid either the need to
retain private counsel or the negative effect on employee morale caused by the
threat of protracted litigation and the possibility of personal liability.

Question 2b. Why is the Department attempting narrowly to construe the
1974 amendment to Section 2680(h), for example in the case of Norton v.

1 See p. 131.
2 See opinion at p. 274.
3 See opinion at p. 298.
4 See opinion at p. 308.
3 The district court in Socialist Workers Party V. The Attorney General, S.D.N.Y.,

has never ruled that constitutional torts may be persued against the United States
under the Federal Tort Claims Act.

Three courts have found that mail opening under the CIA's mail opening program
does not state a cause of action under the Federal Tort Claims Act. D.D.C. (Norman
Hardy v. United States, No. 76-1423) ; N.D. Cal. (Julius Siebel v. United States, No.
C-76-1737) ; S.D. Iowa (Norman Murphy v. CIA, No. C-76-12). Three Courts have
reached a contrary ruling. E.D.N.Y., Weinsten, J. (Birnbaum v. United States, 436
F. Supp. 967; Driver v. United States, No. 77—C-919; Wilson v. United States, No.
77—C-975; Lamont v. United States, No. 79—C-1029; MacMillen v. United States,
No. 77—C-597) ; D. Conn. (Avery v. United States, 434 F. Supp. 937) ; D. Hawaii
(Cruikshank v. United States, 431 P. Supp. 1355).
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Turner, 427 F. Supp. 138,7 when if successful the result will be to encouragemore tort suits to be brought against federal employees in their individualcapacity and perhaps require the retention of private counsel? 8Answer 2b. The Department urged, as it believed it should, that it wasentitled under the theory of respondent superior to the same defenses thatwere available to its employees under the 1974 amendments to section 2680(h).Only exclusivity of remedy against the United States will reduce suits againstfederal employees and largely eliminate the need for private counsel.Question 2c. If the Department is, in fact, interested in assuring that victimsof unconstitutional acts be compensated, why is the Department contestingF.T.C.A. jurisdiction in the cases cited above?
Answer 2c. As discussed in its answer to Questions 1, the Department doesnot believe that the Federal Tort Claims Act waived sovereign immunity withregard to the broad array of constitutional torts that have been recognizedIn recent years. Moreover, absent an exclusive remedy against the UnitedStates, the cost of private counsel will probably exceed the amount of compen-sation likely to be awarded under our proposed amendments.Question 2d. If the Department, in fact, believes that $1,000 is a reasonableminimum recovery in a constitutional tort case, why is it arguing in the Birn-baum case that the $1,000 judgment awarded is too large?Answer 2d. The amount of $1,000 as a minimum liquidated damage figurewas considered appropriate as an offset to the fact that an aggrieved partycould no longer seek recovery from the individual tort feasor. Absent suchconsideration, an award of $1,000 when based on actual damages sufferedmay be excessive in cases where no physical, monetary, or psychological harmwas suffered such as in Birnbaum, supra.
Question 2e. Wouldn't it cost far less to accept these cases as F.T.C.A. casesand settle them than to pay Department and private counsel to defend them?Answer 2e. We do not believe that we may lawfully submit the UnitedStates to liability under the Federal Tort Claims Act for most constitutionaltorts. But aside from that, the question presumes that most constitutional tortcases are brought only for the purpose of recovering a monetary award. TheDepartment's experience is that such suits are also brought to gain broad dis-covery of federal law enforcement and intelligence collection operations,effectuate changes in policy, and sometimes achieve personal satisfaction bywinning in court. Such motives would not be satisfied by an early offer ofmonetary settlement. Private counsel at government expense would, of course,still be needed during these prolonged proceedings.
Question 2f. In accepting these constitutional tort cases as F.T.C.A. casesand in settling them, doesn't the Department avoid any adverse precedent onthe scope of the various section 2680 exemptions in nonconstitutional tort caseswhich otherwise may result if the Department litigates the applicability ofthe F.T.C.A.?
Answer 2f. The Federal Tort Claims Act constitutes a limited congressionalwaiver of sovereign immunity. If the Department believes Congress did notconsent for the United States to be sued for a particular variety of conduct,it cannot, without additional congressional authority, offer monetary settle-ments in lawsuits predicated on such conduct for any reason, whether or notit is for the purpose of avoiding adverse precedent.
Question 2g. If these cases are accepted as F.T.C.A. cases, aren't plaintiffsalready entitled to attorneys fees?
Answer 2g. No, see 28 U.S.C. 2412.
Question 2h. If these cases are accepted as F.T.C.A. cases and the Depart-ment adopts a policy of not raising the section 2680 exemptions, do plantiffshave any need for a bill which waives these exemptions?
Answer 2h. The exemptions are of a jurisdictional nature which the De-partment has no authority to waive. As noted in the answer to Question 1,the courts are evenly divided over whether various exemptions set forth bysection 2680 are applicable in actions based on the CIA's mail opening pro-gram. The proposed amendments would clarify the situation by expresslymaking the exemptions inapplicable to constitutional torts.
Question 2i. If these cases are accepted as F.T.C.A. cases, isn't the Depart-ment already precluded from raising a "good faith defense" by cases such asNorton v. Turner?

7 See opinion at p. 315.
8 See plaintiff's reply brief in court of appeals at p. 330.
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Answer 2i. No. The Department does not believe that the court in Norton v.
Turner correctly decided the issue of whether the Department may raise the
defenses of its employees in suits brought under the Federal Tort Claims Act.

Que-stion 2j. If the F.T.C.A. can already be construed to cover constitutional
torts, isn't the principal purpose of the bill to make such suits an exclusive
remedy not to provide a new remedy for plaintiffs?
Answer 2j. As previously stated, the Department does not believe that the

Federal Tort Claims Act applies to constitutional torts except those com-
mitted in specially defined areas by carefully described employees. If it did,
then the desirable remaining purposes of the proposed amendments would
be to make the Federal Tort Claims Act the exclusive remedy for obtaining
civil redress from constitutional torts committed by federal employees, to im-
prove morale and effective performance by honest employees, and at the same
time, to substantially eliminate the high cost of retaining private counsel—
three objectives which the Department believes are emminently worthwhile
by themselves.

Que8tion 2k. Given the availability of F.T.C.A. jurisdiction for constitutional
torts, isn't the only clear advantage in the bill to plaintiffs the $1,000 liqui-
dated damage provision?
Answer 2k. Again, as noted earlier, the Department does not believe the

Federal Tort Claims Act applies to most constitutional torts, and if the Act
does, the Department believes the government is not barred from raising all
defenses available to its employees. Thus the $1,000 minimum liquidating dam-
age provision is only one of several benefits which will be gained by the
aggrieved person under the proposed amendments. Additionally, private counsel
fees would still be required to be expended.

MEMORANDUM OF OFFICE OF LEGAL COUNSEL, OF APRIL 8, 1978, ON
CONSTITUTIONALITY OF RETROACTIVITY OF S. 2117 1

This memorandum responds to your request for our views on the consti-
tutionality of retroactive application of proposed amendments to the Tort
Claims Act. The bill in question, S. 2117, 95th Cong., 1st Sess. (1977), would
provide, inter alia, an action against the Government as the exclusive remedy
for certain claims alleging tortious conduct by U.S. employees. It would apply
to common law tort claims as well as tort claims arising under the Constitu-
tion so long as the alleged tortious conduct was committed by Government em-
ployees acting within the scope of their employment or under color of law.
Section 11 of the bill—the section specifically at issue here—would apply
these provisions to all claims pending at the time S. 2117 is enacted.' The bill
would extinguish claims against individual Government employees and replace
them with claims against the United States. Recovery under these claims,
however, would be limited to the amount of compensatory damages proved, i.e.,
punitive damages would not be allowed. Additionally, as in all other cases
under the Tort Claims Act, 28 U.S.C. §§1346 and 2402, jury trials would not
be available. For the reasons that follow we are of the opinion that the denial
of punitive damages to persons with pending claims would not be inconsistent
with the Constitution. However, we believe that S. 2117's proposed retroactive
extinguishment of the right to a jury trial does present constitutional prob-
lems which should be carefully considered.
The questions whether Congress can deny jury trials and punitive damage

recoveries to those claimants with pending claims raise the issue, which has
been frequently litigated, whether and to what extent Congress is empowered

to enact "retroactive" legislation.' The provision of the Constitution which

1 See letter of Apr. 10, 1978 on p. 52.
2 Concerning the issue whether there is any vested interest in a cause of action

growing out of a common law tort or a constitutional tort prior to judgment, there
Is some horn-book dictum to the effect that there is no vested interest in such claims.
However, we have found that the scattered judicial decisions do not support that view
of the law. Instead, it appears that plaintiffs do have protectable interests in causes
of action prior to judgment. See Massa V. Nastri, 125 Conn. 144, 3 A.2d 839 (1939)•
The only cases that have tolerated the abrogation of pending causes of action are
those arising under the "Portal-to-Portal Act," and those cases carefully limit their
holding to the abrogation of rights created by statute. See Battaglia v. General Motors
Corp., 169 F.2d 254 (2nd Cir. 1948) ; Seese v. Bethlehem, 168 F.2d 58 (4th Cir. 1948).
'Although in Smallwood v. Gallardo, 275 U.S. 56, 61 (1927), Mr. Justice Holmes

reasoned that to "apply [a] statute to present suits is not to give it retrospective
effect," we will assume retroactive effect for purposes of this memorandum.
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limits the Federal Government's power to enact retroactive legislation is the
Due Process Clause of the Fifth Amendment. However, that clause "generally
does not prohibit retrospective civil legislation, unless the consequences are
particularly 'harsh and oppressive.'" United States Tru.st Co. of New York v.
New Jersey, 431 U.S. 1, 17 n.3 (1977),4 citing Welch v. Henry, 305 ,U.S. 134,
147 (1938) and Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 14-20 (1976).
In Usery the Court stated:
[O]ur cases are clear that legislation readjusting rights and burdens is not

unlawful solely because it upsets otherwise settled expectations. [citations
omitted] This is true even though the effect of the legislation is to impose a
new duty or liability based on past acts. [citations omitted] Id. at 16.

Usery involved the constitutionality of the retroactive aspects of title IV
of the Federal Coal Mine Health and Safety Act of 1969, 83 Stat, 150, 30
U.S.C. § 901 et seq. (1970 ed. and Supp. IV). In upholding the Act, the Court
concluded:
In sum, the Due Process Clause poses no bar to requiring an operator [of a

coal mine] to provide compensation for a former employee's death or disability
due to pneumoconiosis [black lung disease] arising out of employment in its
mines, even if the former employee terminated his employment in the industry
before the Act was passed. 428 U.S. at 19-20.
In so holding, the Court discussed at some length the sorts of considerations

which properly should be brought to bear on retroactivity questions. After
noting that a more demanding standard would probably be appropriate for
judging the retrospective aspects of legislation than for judging fully prospec-
tive laws, the Court acknowleded the importance of deferring to Congress'
judgment where questions such as the allocation of costs and burdens are con-
cerned. Id. at 16-19. The Court's analysis suggests that it applied in that case
a test much like the rational basis test commonly invoked in evaluating Equal
Protection cases.
Although other decisions have ruled on the scope of Congress' power to

legislate in a manner that may have retroactive consequences, none have
squarely identified the test or standard against which such legislation is to
be judged. See, e.g., Fleming v. Rhodes, 331 U.S. 100, 102 (1947). For example,
the Court in United States Trust Co., suggested that retroactive civil legisla-
tion would satisfy the requirement of due process so long as it was not "harsh
and oppressive." 431 U.S. at 17 n. 13. Our review of the decisions dealing with
retroactive legislation indicates that an analysis much like that articulated
several years ago by Professor Hochman in a major article on this question
may explain the results in those cases. He suggested the following general
approach:

[I]t is submitted that the constitutionality of such a statute is determined
by three major factors, each of which must be weighed in any particular
case. These factors are: the nature and strength of the public interest
served by the statute; the extent to which the statute modifies or abro-
gates the asserted preenactment right, and the nature of the right that
the statute alters.

Hochman, The Supreme Court and the Constitutionality of Retroactive Legis-
lation, 73 Harv. L. Rev. 692, 697 (1960).
Professor Hochman's analysis is quite similar to the approach the Supreme

Court has articulated in a related context. The Court has long grappled with
the more general question whether new legislation, administrative regulations,
and judicial decisions should be applied to pending cases. See, e.g., United
States v. Schooner Peggy, 1 Cranch (U.S.) 103, 2 L. Ed. 49 (1801) ; Thorpe v.
Housing Authority, 393 U.S. 268 (1969). As a result of Court decisions in
these cases, a general rule has now been fashioned to deal with those situa-

In United Stotes Trust Co., the Court considered retroactive State lezislution ;
thus the Due Process Clause of the Fourteenth Amendment was the relevant con-
stitutional provision. The Fifth Amendment's Due Process Clause applies to Federal
legislation. The Contract Clause, Article I, Section 10 of the Constitution was also
an issue in United States Trust Co., but since that Clause by its terms only prohibits
States from passing laws which impair contractual obligations it is no bar to Federal
action. However, some commentators have opined that there is a "tendency for
the contract clause and the due process clause to coulesce." Hale, The Supreme Court
and the Contract Clause, 57 Harv. L. Rev. 852, 890-91 n. 18 (1944) ; Hochman,
The Supreme Court and the Constitutionality of Retroactive Legislation, 73 Harv. L.
Rev. 692 (1960).
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tions in which Congress has not stated with 
specificity whether a new law

is to be applied to pending cases. That rule, st
ated in summary form, is that

new legislation will be applied by the courts to
 pending cases unless to do so

would occasion some "manifest injustice." Bradley
 v. United States, 416 U.S.

696, 717 (1974). In determining whether a law wil
l have that effect if applied

to pending cases, the Court has identified three 
considerations: "(a) the na-

ture and identity of the parties, (b) the nature 
of their rights, and (c) the

nature of the impact of the change in law upon th
ose rights." Id. These, then,

are the factors that a court would consider in d
eciding whether to apply new

legislation to pending cases when Congress has no
t spoken to that issue. They

are considerations rooted in the due process claus
e, and are quite similar to

the ones that Congress must address in making j
udgments on the application

of new laws to existing cases.
With these several formulations in mind, we m

ay address the questions

presented by the Federal Torts Claims Act ame
ndments. The several tests

may be reduced to a straightforward inquiry: If Co
ngress, in the exercise of

its broad discretionary authority, determines that it i
s in the public interest to

extinguish pending punitive damage claims or to b
ar jury trials in pending

cases, would that action so adversely affect the signific
ant rights of individual

claimants as to deprive them of due process?

1. Punitive damages

The punitive damage question is the easier of the two. T
he appropriateness

of allowing punitive damage awards is peculiarly a quest
ion of public policy,

and appears always to have been so understood. Smith v
. Hill, 12 Ill. 2d 588,

147 N.E. 2d 321 (1958) ; see also Washington Gas Lig
ht Co. v. Lansden, 172

U.S. 534 (1899) ; cf. Curtis Publishing Co. v. Butts, 388
 U.S. 130 (1967). They

are allowed to particular plaintiffs not to compensat
e them for injuries or

damage they have suffered but to make an example of
 the defendant in order

to deter him and others from engaging in similar conduct 
in the future. Wash-

ington Gas Light Co. v. Lansden, 172 U.S. 534 (1899) ; R
osenblom v. Metro-

media, 403 U.S. 29, 84 (1971) (dissenting opinion of Ju
stices Marshall and

Stewart). The individual plaintiff, even after his cause o
f action has accrued

and his action has been filed has no "vested right" to a punit
ive damage recov-

ery,' and indeed even in cases in which all of the element
s justifying such

an award have been proved it remains within the discreti
on of the trier of

fact to determine whether an award will be made. Whiteis 
v. Yamaha Intern.

Corp., 531 F. 2d 968, 973 (10th Cir. 1976) ; Williams v. Farme
rs and Merchants

Insur. Co., 457 F. 2d 37, 40 (8th Cir. 1972) ; Smith, v. Hill, s
upra.

It is within Congress' authority to conclude that punitive da
mage awards

are not necessary to deter tortious conduct by governmen
t employees. Con-

gress could also find it in the public interest to relieve public emp
loyees of the

concern for defending against such claims. Since barring puni
tive damage

recoveries does not deprive individual plaintiffs of rights to w
hich they have

any substantial entitlement, we do not think that courts wou
ld find this

amendment to be "harsh and oppressive" or to occasion an
y "manifest in-

justice."'

2. Retroactive Abrogation of Jury Trials

The bill would also extinguish the right to jury trials for clai
ms based

upon certain categories of tortious conduct by Government emp
loyees. This

would be accomplished by abolishing the present common law cause
 of action

against the employee and creating in its stead a cause of actio
n against the

5 Smith v. Hill, supra, held that a vested right in punitive damages arises only

when such damages have been allowed by a judgment in the plaintiff's favor. 12

Ill. 24 595, 147 N.E. 2d 325.
The Illinois Supreme Court. In Smith v. Hill, supra, consid

ered a claim that an

Illinois statute disallowing punitive damage claims in breach of promise to marry

cases was unconstitutional. Quickly disposing of this claim the Illinois
 court held:

The act in barring punitive damages merely establishes a "public 
policy" that in

the interest of society in the particular class of cases such dama
ges should not

be awarded. Such damages being allowed in the interest of society,
 and not to

recompense solely the individual, to deny them cannot be said to deny any

constitutional right . . . 12 Ill. 24 at 598, 147 N.E. 2d at 327.
The court thus ruled that the legislature could, at its discretion, restrict or den

y puni-

tive damages. Since punitive damages are intended to benefit society and not the

injured party, the court found that the plaintiff had no significant personal in
terest in

their allowance or disallowance.

26-729 0 - 78 - 10
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United States. That Congress can do this—at least prospectively—is now be-

yond legal dispute. The Supreme Court in Silver v. Silver, 280 U.S. 117, 122
(1929), in sustaining the abolition of a gratuitous passenger's right to sue his

host for negligence, held:
the Constitution does not forbid the creation of new rights, or the aboli-
tion of old ones recognized by the common law. . . .

It has been held that a statute replacing a common law cause of action
against a Government employee with a statutory remedy against the Govern-
ment for injuries caused by tortious acts of the employee in the course of his
employment, does not violate the Seventh Amendment. In Nistendirk v. McGee,
225 F. Supp. 881 (W.D. Miss. 1963), the court considered the constitutionality
of 28 U.S.C. § 2679(b) which provides that claims for injuries caused by
Government employees driving motor vehicles in the scope of their employment
shall be tried as if they were brought under the Federal Tort Claims Act. Thus,
as under S. 2117, there would be no right to a jury trial. See 28 U.S.C. § 2402.
The court, in upholding 28 U.S.C. § 2679 (b)'s denial of a jury trial, reasoned:

Plaintiff's common law action against defendant McGee has been abolished,
and a statutory action under § 1346, Title 28, United States Code, has been
substituted in its place. There no longer exists any cause of action against
McGee, and since the cause of action given against the government is a
statutory one, the guarantees of the Seventh Amendment do not apply.

See also Wolfe v. Merrill National Laboratories, 433 F. Supp. 231 (M.D. Tenn.
1977) ; Sparks v. Wyeth Laboratories, Inc., 431 F. Supp. 411 (W.D. Okla. 1977) ;
Gustafson v. Peck, 216 F. Supp. 370 (N.D. Iowa 1963).
That Congress is empowered to deny jury trials prospectively to newly

created actions against the Government is clear. The question at hand, how-
ever, is whether Congress can constitutionally deny jury trials in pending
claims by abolishing those claims and substituting new causes of action.' This
proposed action, when measured against the various standards of constitu-
tionality for retroactive legislation, raises serious doubts. There is a crucial
difference between the interest at stake where punitive damage awards are
extinguished and the nature of the plaintiff's interest in a jury trial. Jury
trials are guaranteed, in certain cases, by the Seventh Amendment. Once that
right attaches its abrogation cannot lightly be undertaken.
While Congress enjoys considerable latitude in fashioning tools to deal with

the matters within its constitutionally cognizable areas of power, that power
is not unlimited. Anniston Mfg. Co. v. Davis, 301 U.S. 337 (1937), for ex-
ample, allows abrogation of rules of procedure in pending cases but conditions
such action upon the substitution of a general procedure which is "fair and
adequate." /D. at 352. The court there focused on questions of burdens of
proof and the use of presumptions—aspects of civil proceedings which are
protected by the Constitution only under the general umbrella of the Due
Process Clause. It did not deal with the abrogation of a right specifically pro-
vided by one of the Bill of Rights Amendments, and we know of no other
case in which the court has been willing to find a "fair and adequate" alter-
native to some constitutionally protected right.
Although procedural matters may impact heavily upon a particular case, e.g.,

burdens of proof, presumptions, etc., courts have maintained a clear distinction
between these and fundamental rights. The right to jury trial is plainly con-
sidered to be a fundamental right and as such is to be distinguished from
procedural rights. In this regard the court in Colgrove v. Battin, 413 U.S. 149
(1975) stated;

Consistently with the historical objective of the Seventh Amendment, our
decisions have defined the jury trial right preserved in cases covered by
the Amendment as "the substance of the common law right of trial by

7 In discussing this issue we use the term "pending claims" to mean the point at
which the right to jury trial attaches. We believe that this occurs when a plantiff
has filed his complaint in federal court and has either already demanded, or has not
Vet waived (pursuant to Rule 38. P.R. Civ. P.), his Seventh Amendment right
to a jury trial at the time this bill becomes law. Although we have found no decisions
precisely on point we think it reasonable to conclude on the basis of the language
of the Amendment itself that the right does not attach until there is a "suit' and
until there is a "value in controversy" which exceeds the minimal $20 requirement.
Thus, the pendency of an administrative claim would not satisfy this requirement; nor
would the mere existence of an alleged injury.
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jury, as distinguished from mere matters of form or procedure. . . 
." [cita-

tions omitted] Id. at 156.8
This distinction is further illustrated in Chase Securities 

Corp. v. Donaldson,

325 U.S. 304 (1945). There the Supreme Court upheld a statute 
which extended

the statute of limitations in a pending suit thereby frustrating 
the defendant's

effort to dismiss the action. After noting that "[nlo one has a
 vested right in

any given mode of procedure," the Court disposed of the case on
 the ground

primarily that the protections afforded by the statutes of limitation 
have "never

been regarded as what now is called a fundamental right." Id. 
at 314. The

right to trial by jury, being guaranteed by the Constitution, is un
doubtedly a

fundamental right.'
In the absence of any directly controlling judicial precedent, we ca

nnot con-

clude with very much confidence that this proposed amendmen
t would, or

would not, survive a due process challenge. The cases do make pla
in, however,

that what is being dissolved here is an important substantive right. Th
at being

the case, the inquiry will focus on what public purposes are being served

by its abrogation. The considerations that support the bar to
 punitive dam-

ages and that support the substitution of the Government as defe
ndant in the

stead of the individual government employee would seem to have li
ttle rele-

vance to the jury trial issue.
It is worth noting that in other related contexts Congress has decli

ned to

apply the jury trial bai to pending claims. For instance, the Federal Dri
ver's

Act, 28 U.S.C. § 2679(b—e), which substituted the Government as defe
ndant

in claims growing out of motor vehicle incidents contained a specific p
rovision

applying it only prospectively. Pub. L. No. 87-258, § 2.

Likewise, the statute which substituted the Government as defend
ant in

cases growing out of alleged torts by armed forces medical personnel,
 was

limited by Congress to prospective application. Pub. L. No. 94-464, 10 U.S.C.
A.

§ 1089. The same approach was adopted with respect to claims against Vet-

erans Administration medical personnel. Pub. L. No. 89-506, 38 U.S.C. § 4611."

Given this cautious history, and given the analysis suggested by the

cases, it would seem almost certain that the jury trial question would be 
a

subject of litigation. Absent some strong legislative rationale supporting ap
-

plication of the amendment to pending cases, we would recommend agains
t

supporting language that would purport to bar jury trials in those cases in

which the right has attached.
The central point is that the bill as presently drafted contemplates taking

away a jury trial right in particular cases in which a plaintiff has elected

to pursue that right, and we know of no satisfactory way of supporting a

8 See also Baltimore cf Carolina Line Inc. v. Redman, 295 U.S. 654, 657 (1
934).

The cases indicate that courts shield certain basic rights from retroactive in
fringe-

ment. As stated in Carr v. United States, 422 F.2d 1007 (4th Cir. 1970), questions 
of

constitutional dimension may be raised by retroactive application of a law to p
ending

claims. Carr was an action for personal injuries involving federal employees. The

court held that the Federal Drivers Act, 28 U.S.C. § 2679(b-e) abrogated a feder
al

employers common law action against a Government driver acting within the scope

of his employment. The court further upheld the constitutionality of this Act ev
en

though it did not provide the plaintiff with some new benefit as a quid pro 
duo. How-

ever, the court was careful to distinguish its holding from Richmond Screw Anchor

Co. v. United States, 275 U.S. 331 (1928) by stating:
There the Supreme Court dealt with statutes whose combined effect deprived a

patent owner of his right to sue for infringement, but the patent in that case

had been issued prior to the enactment of the relevant legislation. There was,

therefore, a vested right in being which was sought to be abrogated. By con-

trast, here the accident occurred over four years after the enactment of the

Drivers Act. Therefore, under Silver, Carr had no interest entitled to constitu-

tional protection. Id. at 1010-11.
Although the precise issue in Carr was whether the "just compensation" provision

of the Fifth Amendment was violated, the court focused on whether Carr had an "i
n-

terest entitled to constitutional protection" which came into being before the passa
ge

of the Drivers Act.
But18  see Pub. L. No. 94-350. 22 U.S.C.A. § 817(a) (State Department medical

personnel) and Pub. L. No. 91-623, 42 U.S.C. § 233 (Public Health Servicd medical

personnel). Neither of these provisions are expressly limited in their application to

prospective claims. However, we were orally advised by Mr. K. E. Malmborg, As-

sistant Legal Advisor for Management, Department of State, that he is not aware

of any attempt to apply Pub. L. 94-350 to claims pending at the time of the

enactment of that law. At this writing we have not received a response from HEW

regarding a similar inquiry of the foregoing provisions mandating that they be applied

to pending claims. Further, there is no discussion in the legislative history of either

of these provisions to indicate that pending claims would be abolished.
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congressional judgment that substitutes some other mechanism in the place
of that right. It is for that reason that we have concluded that there must
be some very strOng basis for any action that would abrogate the right in
pending cases if there is to be any chance of success against constitutional
challenge.
With the matter in this posture, we see essentially three alternatives:
(1) Amend the bill to provide that plaintiffs in pending cases (who have

either already elected a jury trial or who have not yet waived that opp6r-
tunity ) may elect either to proceed against the individual and to enjoy their
jury trial prerogative or to proceed against the United States as a substituted
defendant without a jury trial.'
(2) Substitute the United States as defendant in all cases covered by the

amendment, but allow the plaintiff to retain his jury trial right. This would,
in essence, constitute a limited consent by the United States to a jury trial
action against itself.
(3) Carve out pending cases in which jury trials have been requested and

allow the plaintiffs to proceed as they are at present against the defendant
individually, but provide that any judgment against him shall be indemnified
by the Government. Presumably, although we have not researched the issue,
the fact of indemnification could be withheld from the jury.

CONCLUSION

For the reasons stated we believe that S. 2117 does raise a substantial con-
stitutional question, and one that we would resolve against the constitution-
ality of the bill as presently drafted. The selection of an alternative is
essentially a policy matter and we lack the knowledge base to render very
much in the way of useful advice on that issue.

LARRY A. HAmmoND,
Deputy Assistant Attorney General,

Office of Legal Counsel.

11 It should be noted that for the reasons set forth above, we think that in either
event the bill could abolish the right to seek punitive damages. Stripped of the punitive
damage benefit, it seems reasonable to assume that most plaintiffs would prefer to
litigate against the more "financially responsible" party.
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Chapter IV. Conclusions and Recommendations

C. Recommendations

336

vii. Civil Remedies Should Be Expanded
Recommendation 91 expresses the Committee's concern for estab-

lishing a legislative scheme which will afford effective redress to people
who are injured by improper federal intelligence activity. The recom-
mended provisions for civil remedies are also intended to deter im-
proper intelligence activity without restricting the sound exercise of
discretion by intelligence officers at headquarters or in the field.
As the Committee's investigation has shown, many Americans have

suffered injuries from domestic intelligence activity, ranging from de-
privation of constitutional rights of privacy and free speech to the
loss of a job or professional standing, break-up of a marriage, and
impairment of physical or mental health. But the extent, if any, to
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which an injured citizen can seek relief—either monetary or injunc-
tive—from the government or from an individual intelligence officer is
far from clear under the present state of the law.
One major disparity in the current state of the law is that, under

the-Reconstruction era Civil Rights Act of 1871, the deprivation of
constitutional rights by an officer or agent of a state government pro-
vides the basis for a suit to redress the injury incurred; 66 but there is
no statute which extends the same remedies for identical injuries when
they are caused by a federal officer.
In the landmark Bivens case, the Supreme Court held that a federal

officer could be sued for money damages for violating a citizen's
Fourth Amendment rights.67 Whether monetary damages can be ob-
tained for violation of other constitutional rights by federal officers
remains unclear.

While we believe that any citizen with a substantial and specific
claim to injury from intelligence activity should have standing to sue,
the Committee is aware of the need for judicial protection against
legal claims which amount to harassment or distraction of government
olEcials, disruption of legitimate investigations, and wasteful ex-
penditure of government resources. We also seek to ensure that the
creation of a civil remedy for aggrieved persons does not impinge upon
the proper exercise of discretion by federal officials.

Therefore, we recommend that where a government. official—as op-
posed to the government itself—acted in good faith and with the
reasonable belief that his conduct was lawful, he should have an affirm-
ative defense to a suit for damages brought under the proposed statute.
To tighten the system of accountability and control of domestic intel-
ligence activity, the Committee proposes that this defense be struc-
tured to encourage intelligence officers to obtain written authorization
for questionable activities and to seek legal advice about them."
To avoid penalizing federal officers and agents for the exercise of

discretion, the Committee believes that the government should in-
demnify their attorney fees and reasonable litigation costs when they
are held not to be liable. To avoid burdening the taxpayers for the
deliberate misconduct of intelligence officers and agents, we believe
the government should be able to seek reimbursement from those
who willfully and knowingly violate statutory charters or the
Constitution.
Furthermore, we believe that the courts will be able to fashion dis-

covery procedures, including inspection of material in chambers. and to
issue orders as the interests of justice require, to allow plaintiffs with
substantial claims to uncover enough factual material to argue their
case, while protecting the secrecy of governmental information in
which there is a legitimate security interest.
The Committee recommends that a legislative scheme of civil reme-

dies for the victims of intelligence activity be established along the

" 42 U.S.C. 1983.
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 k 1971) .
One means of structuring such a defense would be to create a rebuttable

presumption that an individual defendant acted so as to avail himself of this
defense when he proves that he acted in good faith reliance upon: (1) a written
order or directive by a government officer empowered to authorize him to take
action: or (2) a written assurance by an appropriate legal officer that his action
is lawful.
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following lines to clarify the state of the law, to encourage the respon-
sible execution of duties created by the statutes recommended herein
to regulate intelligence agencies, and to provide relief for the victims of
illegal intelligence a.ctivity.
Reconmendation 91.---Congress should enact a comprehensive oivil

remedies statute which would accomplish the following: 69
(a) Any American with a substantial and specific claim " to an

actual or threatened injury by a violation of the Constitution by federal
intelligence officers or agents 71 acting under color of law should have
a federal cause of action against the government and the individual
federal intelligence officer or agent responsible for the violation, with-
out regard to the monetary amount in controversy. If actual injury
is proven in court, the Committee believes that the injured person
should be entitled to equitable relief, actual, general, and punitive
damages, and recovery of the. costs of litigation.' If threatened injury
is proven in court, the Committee believes that equitable relief and
recovery of the costs of litigation should be available.
(b) Any American with a substantial. and specific claim to actual

or threatened injury by violation of the statutory charter for intel-
ligence activity (as proposed by these Domestic Intelligence Recom-
mendations) should have a cause of action for relief as in (a) above.
(c) Because of the. secrecy that. surrounds intelligence programs, the

Committee believes that a plaintiff should have two years from the
date upon which he discovers, or reasonably should have discovered,
the facts which give rise to a cause of action for relief from a constitu-
tional or statutory violation.
(d) Whatever statutory provision may be made to permit an indi-

vidual defendant to raise an affirmative defense that he acted within
the scope of his official duties, in good faith, and with a reasonable
belief that the action he took was lawful, the Committee believes
that to ensure relief to persons injured by governmental intelligence
activity, this defense should be available solely to individual defend-
ants and should not extend to the government.. Moreover, the defense
should not be available to bar injunctions against individual
defendants.

'Due to the scope of the Committee's mandate, we have taken evidence only
on constitutional violations by intelligence officers and agents. However, the
anomalies and lack of clarity in the present state of the law las discussed
above) and the breadth of constitutional violations revealed by our record,
suggest to us that a general civil remedy would be appropriate. Thus, we urge
consideration of a statutory civil remedy for constitutional violations by any
federal officer; and we encourage the appropriate committees of the Congress
to take testimony on this subject.

7' The requirement of a substantial and specific claim is intended to allow
a judge to screen out frivolous claims where a plaintiff cannot allege specific
facts which indicate that he was the target of illegal intelligence activity.
7' "Federal intelligence officers or agents" should include a person who was

an intelligence officer, employee, or agent at the time a cause of action arose.
"Agent" should include anyone acting with actual, implied, or apparent authority.
" The right to recover "costs of litigation" is intended to include recovery of

reasonable attorney fees as well as other litigation costs reasonably incurred.
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SENATE REPORT ON SECTION 2680(h)

Calendar No. 564
.93D CONGRESS

1st Session
SENATE REPORT

No. 93-588

AMENDING REORGANIZATION PLAN NO. 2 OF 1973, AND PROVIDING A
REMEDY AGAINST THE UNITED STATES FOR INTENTIONAL TORTS
OF ITS INVESTIGATIVE AND LAW ENFORCEMENT OFFICERS

NOVEMBER 29, 1973.—Ordered to be printed

Mr. ERVIN, from the Committee on Government Operations,
submitted the following

REPORT

[To accompany H.R. 82451

The Committee on Government Operations, to which was referred
the hill (11.R. 8245) to amend Reorganization Plan No. 2 of 1973,
and for other purposes, having considered the same, reports favorably
thereon with amendments and recommends that the bill as amended
do pass.

PURPOSE

, •The purpose of H.R. 8245, as amended, is (1) to repeal those sec-
tions of Reorganization Plan No. 2 Of 1973 which transferred to the
Secretary of the Treasury certain functions vested by law in the Attor-
ney-General, of the Department of Justice regarding the inspection of
persons and documents at U.S. ports of entry; and (2) to provide a
remedy against the United States for the intentional torts of its
investigative and law enforcement officers.

BACKGROUND

geC0071 1. Reorganization Plan No. 2 of 1973 established in the De-
partment of Justice a new agency, the Drug Enforcement Adminis-
tration, and transferred to the Secretary of the Treasury functions
vested by law in the Attorney General, or the Department of Justice,
regarding the inspection of persons and documents at U.S. ports of
entry. This function involves approximately 900 immigration inspec-
tors who, under the provisions of the Reorganization Plan, were trans-
ferred from the Immigration and Naturalization Service of the De-
partment of Justice to the Customs Bureau of the Department of the
Treasury.
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, •During the course of Committee consideration of Plan 1\ o. 2 of
1973, it became apparent that there was wide-scale opposition to the
proposed transfers by the immigration inspectors involved, by the
American Federation of Government Employees and by Members of
Congress. Following discussions between administration and union
representatives, certain understandings were reached whereby the
administration agreed not to implement the transfer provided for in
the Plan. A memorandum embodying the terms of the agreement was
placed in the files of the Committee, ,and the American Federation of
Government Employees agreed to ,withdraw its opposition to , the
Plan.
During floor debate in the House of Representatives on H. Res. 382,

to disapprove Reorganization Plan No. 2, Congressman Holifiehl„
Chairman of the 1-louse Committee on Government Operations, ex-
plained the situation and gave. assurances that prompt action would_
be taken to consider and report a bill repealing the objectionable por-
tions of Reorganization Plan No. 2. The resolution of disapprovtd
was defeated and the Plan became effective on July 1,1973. - . . .
H.R. 8245, which passed the 1-louse of Representatives on July 17,

1973, would repeal section 2 and subsection 6(b) and modify section 8
of Reorganization Plan No. 2 of 1973 thus nullifying the transfers of

r
he immigration inspectors provided ior in the Plan.
Section 2. This section represents' a Committee amendment to the

Elill as it passed the House.. This ,ainendment proposed by the chair-
man, and Senators Percy and Javits grows out of hearings held by
the Committee on the Reorganization Plan last spring. During the
course of these hearings several 'incidents were brought to the Com-,
mittee's 'attention in which Federal narcotics agents engaged in ii*
sive. , illegal and unconstitutional "no-knock" raids. The Cominitthe'§
amendment is designed to prevent 'future abuses of the Federal "itO-;
knock" statute (21 U.S.C. 879). . . • • i
The most notorious of these raids • occurred on April 29 of this year

in Collinsville, Illinois. In separate incidents involving the same Jus-
tice Department agents "no-knock" raids were conducted into twq
different homes in Collinsville. The agents entered the two houses
without. warrants ,in violation Of the Federal "no-knock" statute;
kicked in the doors without warning, shouting obscenities, and threat-
ening the occupants with drawn weapons. The terrified inhabitant§
were only temporarily relieved. When" the agents left .after discovering. t,
that they had entered the wrong houses.
There is no effective legal remedy against the Federal Government

for the actual physical damage, much less the pain, suffering and
humiliation to which the Collinsville • families have been subjected.
Since they were not then suspects, nor are they. now Federal defend-.
ants, they cannot move in a prosecution to suppress evidence, the tra4
ditional remedy for violation of Fourth Amendment rights. Indked
there was not any evidence seized in these raids because of course, the
agents were at the wrong addresses. Furthermore, neither family Can
recover from the Federal Government in a civil action because of UK%
doctrine Of sovereign immunity. - . • • . • 

. .
. • . .. As a general principle under present law, if a Federal agent violates

someone's constitutional rights—for instance, Fourth Amendnie4 .. . .

S.R. 588
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tights against illegal search and seizure—there is no remedy ag
ainst

the Federal Government. This ancient doctrine—sovereign im
mun-

ity—stands as a bar.
• On,ly recently was there even a right of action against the offe

nding,

officers themselves. In the case of Divots v. Six Unknown Federal 
N ar-

,cotics Agents, 403 U.S. 388 (1971), the Supreme Court held that the

Fourth Amendment and elementary justice require that there be
 a

right of action against the Federal agents for illegal searches
 con-

ducted in bad faith or without probable cause. Of course, Fe
deral

agents are usually judgment proof so this is a rather hollow re
medy.

. For years scholars and commentators have contended that the Fe
d-

eral Government should be liable for the tortious acts of its la
w en-

forcement officers when they act in bad faith or without legal justifi
Ca-

tion. However, the Federal Torts Claims Act (28 U.S.C. 2671-2680)

the embodiment of sovereign immunity in the United States Code, p
ro-

tects the Federal Government from liability where its agents commit
,

intentional torts such as assault and battery. The injustice of this

Provision should be manifest—for under the Federal Torts Claims

Act a Federal mail truck driver creates direct federal liability if, he

negligently runs down a citizen on- the street but the Federal Govern-

ment is held harmless if a federal narcotics agent intentionally as-

saults that same citizen in the course of an illegal "no-knock" raid.

COMMITTEE ACTION

The Committee amendment to the bill, contained in a new section 2

thereof, would add a proviso at the end of the intentional torts ex-

ception to the Federal Tort Claims Act (28 U.S.C. 2680(h) ). The effect

of this provision is to deprive the Federal Government of the defense

of sovereign immunity in cases in which Federal law enforcement

agents, acting within the scope of their employment, or under color of

Federal law, commit any of the following torts: assault, battery, false

imprisonment, false arrest, malicious prosecution, or abuse of process.

Thus, after the date of enactment of this measure, innocent indi-

viduals who are subjected to raids of the type conducted in Collins-

ville, Illinois, will have a cause of action against the individual Fed-

eral agents and the Federal Government. Furthermore, this provision

should be viewed as a counterpart to the Bivens case and its progenty,

in that it waives the defense of sovereign immunity so as to make the

Government independently liable in damages for the same type of con-

duct that is alleged to have occurred in Bivens (and for which that

Case imposes liability upon the individual Government officials in-

volved).
. The Committee realizes that under the Federal Tort Claims Act,

(Government tort liability for intentional conduct is unclear. For ex-

ample certain intentional torts such as trespass and invasion of pri-

acy are not always excluded from Federal Tort Claims Act coverage.

Obviously, it is the intent of the Committee that these borderline

cases under the present law, such as trespass and invasion of privacy,

would • be viewed as clearly within the scope of the Federal Torts

Claims Act, if the amendment is adopted.
• This whole matter was brought to the attention of the Committee

in. the context. of the Collinsville raids, where . the law enforcem
ent

S.R. 588
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. .

abuses involved Fourth Amendment constitutional torts. Therefore,.
the Committee amendment would submit the Government to liability
whenever its agents act under color of law so as to injure the public.
through search and seizures that are conducted without warrants or
with warrants issued without probable cause. However, the Commit-
tee's amendment should not be viewed as limited to constitutional tort
situations but would apply to any case in which a Federal law en-
forcement agent committed the tort while acting within the scope of
his employment or under color of Federal law.
The administration is aware of this vmendment to H.R. 8245, which

is the product of over 2 months of discussion between the staff of the
Committee, the Office of Management and Bud..-et and the Department
of Justice. The Committee has been informed that the administration,
and, in particular, the Department of Justice, ha,s no objection to the
amendment. Therefore the Committee urges speedy adoption of this
measure as a minimal first step in providing a remedy against the Fed,Leio.
ral Government for innocent victims of Federal law enforcement
abuses.

CosTs

Since it is not possible to forecast the number of civil damage suits
which may be brought against the United States under the provisions
of this bill, or the amount damages assessed against the United States,.
if any, it is not possible to estimate the costs which may result.

CHANGES IN EXISTING LAW

In compliance with subsection 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re7
ported are shown as follows (existing law proposed to be Omitted is
enclosed in black brackets, new matter is printed in italic, and existing
law in which no change is proposed is shown in roman) :

REORGANIZATION PLAN NO. 2 OF 1973

Prepared by the President and transmitted to the Senate and ther
House of Representatives in Congress assembled, March 28, 1973, pur-
suant to the provisions of Chapter 9 of Title 5 of the United States;
Code.

LAW ENFORCEMENT IN ILLICIT DRUG ACTIVITIES

Section 1. Transfers to the Attorney General. There are hereby
transferred from the Secretary of the Treasury, the Department of
the Treasury, and any other officer or any agency of the Departthent
of the Treasury, to the Attorney General all intelligence, investigative,.
and law enforcement functions, vested by law in the Secretary, the
Department, officers, or agencies which relate to the suppression of
illicit traffic in narcotics, dangerous drugs, or marihuana, except that
the Secretary shall retain, and continue to perform, those functions, to.
the extent that they relate to searches and seizures of illicit narcotic's,
dangerous drugs, or marihuana or to the apprehension or deter t.ion of
persons in connection therewith, at regular inspection locations- at
ports of entry or anywhere along the land or water borders of the
United States: Provided, That any illicit narcotics, dangerous drugs,.
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*marihuana, or related evidence seized, and any person apprehended
or detained by the Secretary or any officer of the Department cf the
Treasury, pursuant to the authority retained in them by virtue of this
section, shall be turned over forthwith to the jurisdiction of the Attor-
ney General; Provided further, That nothing in this section shall be
construed as limiting in any way any authority vested by law in the
Secretary of the Treasury, the Department of the Treasury, or any
other officer or any agency of that Department on the effective date of
this Plan with respect to contraband other than illicit narcotics, dan-
gerous drugs, and marihuana; and Provided further, That nothing in
this section shall be construed as limiting in any way any authority the
Attorney General, the Department of Justice, or any other officer or
any agency of that Department may otherwise have to make investiga-
tions or engage in law enforcement activities, including activities
relating to the suppression of illicit traffic in narcotics, dangerous
drugs, and marihuana, at ports of entry or along the land and water
borders of the United States.
[Sec. 2. Transfers to the Secretary of the Treasury. There are hereby

transferred to the Secretary of the Treasury all functions vested by
law in the Attorney General, the.Department of Justice, or any other
officer or any agency of that Department, with respect to the inspec-
tion at regular inspection locations at ports of entry of persons, and
documents of persons, entering or leaving the United States: Provided,
That any person apprehened or detained by the Secretary or his des-
ignee pursuant to this section shall be turned over fothwith to the
jurisdiction of the Attorney. General: and, Provided further, That
nothing in this section shall be construed as limiting, in any way, any
other authority .that the Attorney General may have with respect to
the enforcement, at ports of entry or elsewhere, of laws relating to
persons entering or leaving the United States.]

Sec. 3. Abolition. The Bureau of Narcotics and Dangerous Drugs,
including the Office of Directov, thereof, is hereby abolished, and sec-
tion 3(a) of Reorganization Plan No. 1 of 1968 is hereby repealed. The /
Attorney General shall make such provision as he may 'deem necessary
with respect to terminating those affairs of the Bureau of Narcotics
and Dangerous Drugs not otherwise ptovided for in the Reorganiza-
tion Plan. •

Sec. 4. Drug Enforcement Administration. There is established in
the Department of Justice an agency which shall be known as the
Drug Enforcement Administration, hereinafter referred to as "thet
Administration." • •

Sec., 5. Officers of the Administration. (a) There shall be at the head
of the Administration the Administrator of Drug Enforcement, here-
inafter referred to as .."the Administrator." The Administrator shall
be appointed by the President by and with the advice and consent of the
Senate, and shall receive compensation at the rate now or hereafter
prescribed by law for positions of level III of the Executive Schedule
Pay Rates (5 U.S.C. 5314). He shall perform such functions as the
Attorney General shall from time to time direct.
(b) There shall be in the Administration a Deputy Administrator. •

of the Drug Enforcement Administration, hereinafter referred to as
"the Deputy ,Administrator," who shall be appointed by the President
by and with the advice and consent of the Senate, shall perform such

S.R. 588
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functions as the Attorney General may from time to time‘ direct., and
shall receive compensation at the rate now or hereafter prescribed by
Jaw for positions of level V of the Executive Schedule Pay Rates (5
U.S.C. 5316).
(c) The Deputy Administrator or such other official of the Depart-

ment of Justice as the Attorney General shall from time to time desig-
nate shall act as Administrator during .the absence or disability of
the Administrator or in the event of a vacancy in the office of
Administrator. •
Sec. 6. Performance of transferred functions. [(a)] The Attorney

General may from time to time make such provisions as he shall deem
appropriate authorizing the performance of any of the functions trans-
ferred to him by the provisions of this Reorganization Plan by any
officer, employee, or agency of the Department of Justice.
[(b) The Secretary of the Treasury may from time to time make

such provisions as he shall deem appropriate authorizing the perform-
ance of any of the functions transferred to him by the provisions of
this Reorganization Plan by any officer, employee, or 4genq Of the
Department of the Treasury.]
SEC. 7. Coordination. The Attorney General, acting through - the

Administrator and such other officials of the Department of Justice
as he may designate, shall provide for the coordination of all drug law
enforcement functions vested in the Attorney General so as to assure
maximum cooperation between and among the Administration, the
Federal Bureau of Investigation, and other units of the Department
involved in the performance of these and related functions. •
SEC. 8. Incidental transfers. (a) So much of the personnel, property,

records, and unexpended balances of appropriations, allocations, and
other funds employed, used, held, available or to be made available in
connection with the functions transferred to the Attorney General
[and to the Secretary of the Treasury] by this Reorganization Plan as
the Director of the Office of Management and Budget shall determine
shall be transferred to the Department of Justice [and to the Depart-
ment of the Treasury, respectively] at such time or times as the Di-
rector shall direct.
(b) Such further measures and dispositions as the Director of the

Office of Management and Budget shall deem to be. necessary in order
to effectuate transfers referred to in subsection (a) of this section shall
be carried out in such manner as he shall direct and by such Federal
agencies as he shall designate.
SEC. 9. Interim Officers. (a) The President may authorize any person

who, immediately prior to the effective date of this Reorganization
Plan, held a position in the Executive Branch of the Government to
act as Administrator until the office of Administrator is for the first
time filled pursuant to the provisions of this Reorganization Plan or
by recess appointment as the case may be.
(b) The President may similarly authorize any such person to act

as Deputy Administrator.
(c) The President may authorize any person who serves in an act-

ing capacity under the foregoing provisions of this section to receive
the compensation attached to the office in respect to which he so serves.
Such compensation, if authorized, shall be in lieu of, but not in addi-
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tion to, other compensation from the United States to which such per-
son may be entitled.

SEC. 10. Effective date. The provisions of this Reorganization Plan
shall take effect as provided by section 906(a) of title 5 of the United
States Code or on July 1,1973, whichever is later.
Chapter 171 of Title 28. Tort Claims Procedure
•

Sec. 2680. Exceptions.
The provisions of this chapter and section 1346(b) of this title shall

not apply to—
*

(Ii) Any claim arising out of assault, battery, false imprisonment.,
false arrest, malicious prosecution, abuse of process, libel, slander, mis-
representation, deceit, or interference with contract rights: Provided
that, with regard to acts or omissions of investigative or law enforce-
ment officers of the United States government, the provisions of this
chapter and section 1346(b) of this title shall apply to any claim aris-
ing on or after the enactment of this Proviso out of assault, battery,
false imprisonment, false arrest, abuse of process or malicious prosecu-
tion. For the purpose of this subsection 'investigative or law enforce-
ment officer' means any officer of the United States who is empowered
by law to execute searches, to seize evidence or to make arrests for vio-
lations of Federal law.

S.R. 588
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/PROVIDING  FOR AGREEING TO SEN-
ATE AMENDMENTS TO H.R. 8245,
TO AMEND ,REORGANIZATION
PLAN NUMBERED 2 OF 1973
Mr. HOLIFIELD. Mr. Speaker, I move

to suspend the rules and pass the reso-
lution (H. Res. 947) ,to agree to Senate
amendments to ER. 8245, to amend Re-
organization Ple.it Numbered 2 of 1973.
The Clerk read as follows:

H. RES. 947
Resolved, That upon the adoption of this

resolution the bill H.R. 8245, to b,mend Re-
organization Plan Numbered 2 of 1973, with
the Senate amendments thereto be, and the
same is hereby, taken from the Speaker's
table to the end that the Senate amendments
be, and the same hereby are, agreed to.

The SPEAKER. Is a second de-
manded?
Mr. HORTON. Mr. Speaker, I demand

a second.
Mr. WIGGINS. Mr. Speaker, I demand

a second.
The SPEAKER. Is the gentleman from

New York (Mr. HORTON) opposed to the
legislation?
Mr. HORTON. No, I am not, Mr.

Speaker.
Mr. WIGGINS. Mr. Speaker, I am op-

posed to the resolution.
The SPEAKER. Does the gentleman

from California demand a second?
Mr. WIGGINS. Mr. Speaker, I demand

a second.
The SPEAKER. Without objection, a

second will be considered as ordered.
There was no objection.
The SPEAKER. The Chair recognizes

the gentleman from California (Mr.
HOLIFIELD).
Mr. HOLIFIELD. Mr. Speaker, I am

calling up. HR. 8245 to rectify an in-
equity and to allaviate a serious problem
in the Immigration and Naturalization
Service.
As Members will recall, Reorganization

Plan No. 2 of 1973 was allowed to go into
effect by a vote of 281 to 130 on June 7,
1973. The effective date as specified in
the plan was July 1, 1973. The plan dealt
primarily with the creation of a new
Drug Enforcement Administration in the
Department of Justice but contained
provisions affecting the Immigration and
Naturalization Service in Justice and the
Bureau of•Customs in Treasury. During
the consideration of that plan it was
brought to the attention of the com-
mittee that section 2 of the plan as
drawn would produce difficulties in ad-
ministration which had not been fore-
seen. Section 2 would have transferred a
number of employees—approximately
900—of the INS to the Department of the
Treasury who would be made a part of
the inspection force of the Bureau of
Customs. Representatives of the em-
ployees of the INS in testimony before
the committee and in other representa-
tions to the administration pointed out
the difficultos tha would result from
this transfer. They greed to withdraw
their opposition to tile plan if the ad-
ministration and -Our committee would
submit to the Congress a bill deleting,
section 2. This was the only way in which
the plan could be remedied as we all know
reorganization plans cannot be amended
during their consideration by the
Congress.
HR. 8245 is the result of that com-

mitment and would accomplish the ob-
jective agreed to.. That bill passed the
House unanimously on July 17, 1973. It
was returned to us by the Senate, how-
ever, on December 3, 1973, with an
amendment triat would permit the Gov-
ernment to besued by those who are vie-
tins Of acts or omissions of investigative
Or law enfordement officers of the U.S.
Government. The Senate amendment
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was precipitated by the unfortunate in-
cident in Collinsville, Ill., last year in
which officers of the Bureau of Narcotics
and Dangerous Drugs of the Justice De-
partment were involved in an illegal en-
try, assault, battery, and the destruction
of property of an innocent citizen. Tech-
nically, since the amendment amends an
act not in the jurisdiction of the Com-
mittee on Government Operations it
would be considered nongermane.
As my colleagues know, I am one who

has objected to nongermane amendments
being placed on House bills by the Sen-
ate. I am, however, sympathetic with
the objective that the amendment seeka
to achieve as I deplore the apparent vio-
lation of personal and constitutional
rights which the Collinsville incident re-
vealed. • '_
I also believe vety strongly that the

Immigration Service should be able to
make its plans for future activity with
the certainty that the passage of this
legislation will provide. We have a very
serious problem of illegal aliens in this
country. Los Angeles County in my State
and the Southwest generally are being
literally overrun by aliens who find ways
to get through the border patrol and our
INS inspectors at ports of entry. This is
a problem that demands immediate and
concerted attention and the stepped-up
activity of the INS if we are not to be
completely inundated. But as long as con-
gressional action is unfinished, the uricer-,
tainty about jobs and status among INS
personnel is having a severe effect on
morale and work in the INS. General
Chapman, the new head of the Immi-
gration and Naturalization Service, called
on me to express his great concern about
the problem, as have numerous other of-
ficials of the Justice Department and the
administration. The American Federa-
tion of Government Employees, which
represents a number of the INS person-
nel, has also made representations about
the need for a quick resolution of this
problem.
I have, therefore, requested the fore-

bearance of Members who object to the
procedure which is often followed by the
Senate so that we can put this matter
behind us and get on with the important
task of strengthening the Immigration
Service as the Director of OMB prom-
ised that it would be strengthened.
I am aware that there is pending be-

fore the Donohue subcommittee of the
Committee on Judiciary legislation re-
quested by the administration which is

• more comprehensive in scope than the
Ervin amendment in this bill. In view
of the circumstances, however, I feel
we should not hold up the passage of
this bill pending action on the broader
legislation.
This action today on the Senate

amendment does not foreclose further
legislation from the Judiciary on the
anti-no-knock problem. •
Mr. DONOHUE. Mr;Speaker, will the

gentleman yield?
Mr. HOLIFIELD. I yield to the gen-

tleman from Massachusetts. •
Mr. DONOHUE. Mr. Speaker, I favored

Reorganization Plan No. 2 as it was
presented to the House on June 5, 1973,
when it was represented by Chairman
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HOLIFIELD that he had agreed with the they hang Christmas tree ornaments all
representatives of the employees of the over it.
Immigration and Naturalization Service
that if they withdrew their opposition to
Reorganization Plan No. 2 as presented,
his committee would present to the
Congress a bill deleting section 2 which
would have had the effect of transferring
the Immigration and Naturalization in-
specting force from the Justice Depart-
ment to the Bureau of Customs. I am,
therefore in favor of H.R. 8245 which
is the result of that commitment. I ac-
cept the principle agreed to by the Gov-
ernment Operations Committee with the
representatives of the employees of the
inspections force of the Immigration and
Naturalization Service. However, I have
reservations about its passage in its
present form for the reason that in HR.
8245 as it is before us today, there is a
nongermane amendment inserted by the
Senate when H.R. 8245 was before that
body. This is an amendment entirely
unrelated to the subject matter of BR,
8245 as it passed the House, and the
amendment is not within the jurisdic-
tion of the Committee on Government
Operations but within the jurisdiction
of the House Committee on the Judiciary
since it involves an amendment to the
Tort Claims Act. , • .
I conclude from the statement of the

gentleman that he is a strong opponent
to nongermane amendments.
Mr. HOLIFIELD. That is right.
Mr. DONOHUE. And he is a strong

opponent for one committee to invade
the jurisdiction of another committee.
Mr. HOLIFILLD.. That is right.
Mr. DONOHUE. Therefore, the gentle-

man says that these amendments with
reference to no-knock law should not be
in here.
Mr. HOLIFIELD. That is right.
Mr. DONOHUE. Now, did the gentle-

man take any steps .to remove them or
to correct them?
Mr. HOLIFIELD. Yes; I conferred with

the people on the other side and they
are adamant. Senator ERVIN put this
amendment on. They are adamant in
getting this.
The gentleman knows the problems we

have dealing with the other side. I could
not get this bill from the Speaker's desk
under unanimous consent. I had to take
this route and risk my own bill by getting
a two-thirds vote in order to save the 900
men that were going to be transferred
from the Immigration and Naturaliza-
tion Service.
Mr. DONOHUE. Could this matter not

have been referred to the Committee on
Rules? ,
Mr. HOLIFIELD. Mr. Speaker, I tried

to get a waiver from the Rules Com-
mittee on nongermane amendments to
the FEA bill so that I could pick up the
Senate bill. I tried to get a waiver, and
the Rules Committee tells me that they
are against giving waivers on nonger-
mane amendments, and I think they are
right. I believe the Rules Committee
ought to develop a rule which would face
this terrible problem we have.
This is one of the frustrations of com-

mittees of the House which are expert
in certain fields and are trying to do a
good job. Whena bill-goes over there,

Mr. Speaker, lam just as much against
this practice as the gentleman from
Massachusetts is, but we are now 6
months into this year; Reorganization
Plan No. 2 is in effect; the administra-
tion has not yet put into effect all these
things, but are going to put them into
effect. I am doing this in desperation.

If I do not get a two-thirds vote today;
I will go to the Rules Committee and try
to get a waiver. . . . T.'
Mr. DONOHUE. Mr. Speaker, could

this matter not have been handled other
wise by having it go to a committee. on
conference? • .. . • -
Mr. HOLIFIELD. Mr. Speaker, I

could not get it from the Speaker's desk
except by unanimous consent to go to
conference, and I was informed that I
could not get it. ,
Mr. DONOHUE. Did the gentleman ask

that a conference committee be formed
td iron out the differences between the
House version and the Senate version?
Mr. HOLIFIELD. Mr. Speaker, I did

not, because under the parliamentary
situation I most rise and ask unanimous
consent to take from the Speaker's desk
the legislation and send it to conference.
I could not get that. I was told that dif-
ferent Members would object.
Mr. DONOHUE. Did the gentleman

make that request in the House?
Mr. HOLIFIELD. No, I did not make it

because I felt it was futile. I had been
told by Members that they would object
to it.
Mr. DONOHUE. Is that not the cus-

tomary procedure?
Mr. HOLIFIELD. No, it is not the cus-

tomary procedure. It is one of the cus-
tomary procedures. Another way is to put
it under suspension for a two-thirds vote.
Another way is to get the Rules Com-
mittee to waive the point of order against
nongermane amendments. I was told
that I could not get that.
Mr. DONOHUE. Did the gentleman

make the request of the Rules Com-
mittee? •
Mr. HOLIFIELD. I talked to some of

the Members.
Mr. DONOHUE. I mean formally.
Mr. HOLIFIELD. No, but I will go be-

fore the committee and ask them for a
rule if this bill is defeated today. They
tell me they will turn it down, but I will
still go before the committee and ask
them.
Mr. WIGGINS. Mr. Speaker, Members

of the House, first let me emphasize this
point: This is not a simple jurisdictional
squabble between the Committee on
Government Operations and the Corn..
mittee on the Judiciary. This involves a
very important and delicate govern-
mental issue.
The basic thrust of the bill before us

deals with governmental reorganization,
a bill which is needed and which I sup-
port; but when that bill went to the Sen-
ate, without hearings, an amendment
was added. That amendment deals with
the exclusionary rule.
I assure the Members that this is an

important subject. That amendment
creates a civil cause of action by amend-
ment to the Federal Tort Claims Act for
intentional torts committed by law en-
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forcement officers. The specific problem
envisioned by the proponents of the
amendment were fourth amendment vi-
olations where a police officer may im-
properly enter the premises of a suspect.
• The purpose of the amendment was to
give a civil remedy to the aggrieved per-
son for injury and damages sustained by
reason of that entry. .
By way of background, for many years

in this country, it has been the law,
adopted by the Supreme Court, that evi-
dence obtained as a result of an illegal
search and seizure is not admissible in
the trial of a defendant. This judicially
created doctrine is known as the "ex-
clusionary rule." •
Mr. Speaker, the implementation of

that rule has raised many problems,
problems which I believe are well known
to the Members. There has been a great
public dissatisfaction with the effect of
that rule in specific cases, because clearly
on some occasions It prevents probative
evidence, often decisive on the question
of guilt, from coming to the attention of
the jury.
As recently as 1971 the Supreme Court

considered this problem in the case of
Bevies against Six Unnamed Federal
Narcotl.is Agents, and in that opinion
the Chief Justice suggested that perhaps
the Congress ought to consider a civil
remedy for persons aggrieved by reason
of illegal search and seizure. In response
to that invitation, a bill is now pending
before the Committee on the Judiciary.
The effect of the Senate amendment

is to effectively oust that committee from
its consideration of this measure and to
adopt a very profound and far-reaching
measure without committee hearings
either in the Senate or in the House.
The issue is too important to be treated
summarily. •
I do not wish to

-
be understood as being

necessarily against the creation of a civil
remedy in the case of fourth amendment
violations. • • • '
- I think there is great promise for such
a remedy as an alternative to the exclu-
sionary rate, but it ought not to be
adopted in haste and it ought not to be
adopted absent consideration by com-
mittees having jurisdiction over that
;delicate subject. However, such is the
situation that confronts the House right
now: Whether to agree to a Senate
amendment which creates this new cause
of action without hearings in the Senate
or without hearings on the House side. -
Mr. Speaker, I want the Members all

to know that the Senate proposal whibh
is before us now raises a whole host of
problems, very difficult problems, which
have been researched and briefed in the
document which is before me. jam going
to ask unanimous consent to extend my
remarks and place that brief in the
RECORD.

Suffice it to say now, Mr. Speaker, that
if this Congress acts in haste and adopts
the Senate amendment, it is going to do
possible prejudice to the legitimate rights
of innocent persons accused of crimes,
and it is going to do possible prejudice
to the rights of the Government in pur-
suing causes of action in criminal pr
ceedings.'

Just by way of illustration only, the

granting of a civil cause of action simul-
taneous with an arrest is to open up all
forms of civil discovery proceedings,
which would be totally inconsistent with
an ongoing criminal trial; and this pro-
cedure may well be used solely for dis-
covery purpose's," as distinguished from
the successful prosecution of a civil
claim. '•
I wish the Members to understand

this, too: That many of the victims of
illegal searches and seizures are "pretty
bad guys." The Members should under-
stand that a door can be illegally kicked
down and the police may find on the
other side of that door a person cutting
up 50 pounds of heroin. That person may
not be tried and convicted, by reason
of the _illegal search, but we are giving
him a 'civil cause of action for kicking
down a door by reason of this legislation.
Such a consequence is a fact that Mem-
bers ought to ponder before they vote
in haste.
The proper remedy at this time is to

vote "no" on this suspension and to per-
mit the Committee on the Judiciary to
give judicious consideration to this very
difficult and most delicate question in-
volving the _proper implementation of
the fourth amendment of the U.S.
Constitution.
Mr. BUTLER. Mr. Speaker, will the

gentleman yield?
Mr. WIGGINS. I will be happy to yield

to the ranking member of the subcom-
mittee, the gentleman from Virginia
(Mr. Inirtza). , '
Mr. BUTLER. Mr. Speaker, is the gen-

tleman prepared to state with some
degree of certainty what the effect of
the Senate amendment is on the Fed-
eral Tort Claims Act, and on the ex-
clusionary rule at this time?
Mr. WIGGINS. Well, I am prepared

to say this: That the Federal Tort
Claims Act is amended by reason of this
legislation to submit the U.S. Govern-
ment to a civil cause of action by rea-
son of the intentional torts specified in
the amendment committed by law en-
forcement officers.
That is a new cause of action and a

new right not presently existing under
the Federal Tort Claims Act.
Mr. BUTLER. But is it not correct,

however, that because of this the effect
on the exclusionary rule is not clear? Is
thatrnot a fair statement?
Mr. WIGGINS. I will answer in this

way. Many of us have been concerned
for many years about the rigid and
mechanical operation of the exclusion-
ary rule. One suggestion made by such
an eminent person as the Chief Justice
of the U.S. Supreme Court has been to
create a civil remedy. I think that is
worthy of exploration. However, under
this legislation the remedy is created
without the benefits of that exploration
and without modifying this exclusionary
rule.

-Mr. BUTLER. I thank the gentleman.
It is also perfectly clear that we have

not had an opportunity either in our
committee or in the Senate to explore
the effects of this civil remedy on the
exclusionary rule and Its extensive rami-
fications.
I understand that the gentleman has
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filed with his comments the brief re-
cently prepared for the subcommittee as
to the questions raised with reference to
this matter.
I want to associate myself with the re-

marks of the distinguished gentleman
from California and state most emphat-
ically that if we are going to undertake
to create a civil remedy of this extent
and of this far-reaching effect without
exploring it, then we are going to make
a serious mistake. Doing it in the name
of benefiting 900 members of the Border
Patrol it seems to me once more brings
the Congress of the United States into
low repute with the people of the United
States.
Mr. WIGGINS. I thank the gentleman

for his remarks. •
I believe the Members ought to realize

that this Senate amendment was an
emotional response to the unfortunate
Collinsville case in Illinois. The Senators
from Illinois were properly concerned
with that incident and responded by cre-
ating on the Senate floor this civil rem-
edy, believing that that was the typical
situation; namely, a wholly innocent per-
son put upon by Federal officers.
I want to remind you that most of the

people who are affected by illegal
searches and seizures are not at all that
innocent.
Mr. DONOHUE. Will the gentleman

yield?
Mr. WIGGINS. I yield to the gentle-

man.
Mr. DONOHUE. This does not create a

new remedy, does it? The innocent victim
still has a civil remedy against the per-
son who violates his rights. Is that right?
Mr. WIGGINS. An individual alway.

has a remedy by reason of the tort com-
mitted on his person or on his property.
This bill, however, imposes liability on
the U.S. Government for this intentional
misconduct of its agents.
Mr. DONOHUE. In other words, it

shifts the liability from the individual to
the U.S. Government?
Mr. WIGGINS. Presumably the in-

dividual remains responsible for his own
torts, but It extends liability of the Gov-
ernment as well.
Mr. DONOHUE. And it only applies to

law enforcement officers. It does not
apply to any other Federal employees
that might violate the rights of an In-
dividual. Is that not so?
Mr. WIGGINS. The gentleman is cor-

rect, as I understand the bill.
Mr. Speaker, since at least the time of

Bivens v. Sir Unknown Named Federal
Narcotics Agents, 403 U.S. 388 (1971) ,
numerous proposals have been studied
for providing an adequate tort remedy
for victims of illegal searches. The key
word is adequate since an illusory remedy
might serve to eliminate any means of
redress, given the possibility that courts
might see such an apparent remedy as a
basis for modifying or eliminating the
exclusionary rule. The problem is one of
no small complexity and the proposals
presented in H.R. 8245, while certainly a
step in the right direction, present prob-
lems bot.12 for law enforcement and for
the victim of official excesses. A brief dis-
cussion of some of these difficulties fol-
lows:
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PROBLEMS PRESENT. TO THE VIMIM _

A. The remedy is not exclusive.
While this is a problem for law en-

forcement it also presents some difficul-
ties to the victim of an illegal search or
arrest. In a typical situation an aggrieved
party would join both the offending
agent or agents and the United States.
The Government may well decide that
the case should be settled but the agent
who, proportionately, has more to lose
may choose to contest the suit. Thus a
recalcitrant party may force litigation
where the interests of justice and the vic-
tim would require settlement. In the al-
ternative, the U.S. attorney may be
more interested id a criminal prosecution
against the victim and thus might fight
out a lawsuit of dubious validity in order
to avoid a collateral bar on the criminal
charges as might be the result of an out
of court settlement.
B. Judgment ass bar.
Twenty-eight U.S.C. 2676 states that a

judgment in a Torts Claim Act action is
a bar to further claims. Arguably that
would mean that the loser of a civil suit
could not bring a motion to suppress even
where the United States had not been a
party to the judgment in the suit itself.
Thus, a situation could arise where the
Government settled out of a case before
judgment but the court held against the
victim in his suit against the agent. The
United States could then bring criminal
charges against the victim and he might
well be barred from bringing a motion
to suppress because of the judgment
against him, even though the Govern-
ment had informally admitted wrong-
doing.
C. Alternative to exclusionary rule.
The exclusionary rule has increasingly

come under attack. The suggestion of
Chief Justice Burger in Bivens that the
rule be replaced with a tort remedy is
one that has ample support. A court
might easily see this proposal as an alter-
native to the exclusionary rule and thus
eliminate the rule in favor of a tort re-
medy that may, in this form, be some-
what illusory. This is especially true with
indigents who have some guarantees in
a criminal proceeding that they will re-
ceive both free and adequate counsel. In
a civil remedy, left to their own resources
and with the limit on attorney's fees con-
tained in 28 U.S.C. 2678, they may find
themselves with no remedy at all or with
the ability to remedy a constitutional
violation dependent on one's wealth.
13. Fifth amendment problem.
Simmons v. United States, 390 U.S. 372

(1968) , bars the use of testimony made
in suppression hearings in the underlying
criminal action, thus protecting a vic-
tim's right to protest a constitutional
violation while simultaneously protecting
his fifth amendment rights, The Torts
Claims Act of course contains no such
provision and since the proceeding is civil
in nature the Simmons rationale might
not prevail. In any event the intended re-
sult should be spelled out clearly so that
the Simmons approach is not abandoned
without consideration.
E. Lack of punitive damages.
The actual damages against a victim of

an illegal search may well be minimal.

The collateral effects may be enormous.
The Collinsville situation provides, a
classic example of the type of situation
where the effects of the illegality go far
beyond the actual damages done. The
provision of 28 U.S.C. 2674 barring puni-
tive damages is inappropriate to a situa-
tion such as illegal searches, where a
proper remedy not only compensates the
victim but deters the perpetrator. In fact,
since a court may be highly reluctant to
award damages to a victim of an illegal
search where it is shown that he was
found with, for instance, 50 pounds of
heroin, liquidated damages may be neces-
sary for a proper remedy.
F. No limit on discovery.
Since the civil rules provide much

broader discovery than do the criminal
rules, a prosecutor might use the civil
suit as. a means of obtaining discovery
of the defendant's case. An adequate
remedy would require the use of the
criminal rules for discovery in those cases
where the criminal proceeding, if there
is one, has not been terminated.
G. Speedy trial.
A prosecutor might well use the exist-

ence of a civil suit to delay the trial of
a defendant to the defendant's disadvan-
tage. The blame for the delay could then
be placed on the defendant and a remedy
for the denial of the speedy trial right
might then be foreclosed. ,
H. Civil death.
A victim of an illegal search might

choose to bring his action after the crim-
inal proceeding for any number of rea-
sons—including desire for a speedy trial
and fifth amendment worries. If the pro-
ceeding leads to incarceration the pris-
oner may then be faced with a civil death
statute barring him from bringing civil
actions. Since State law governs under
the Tort Claims Act the bar might be
used against him in seeking a redress
for a valid grievance. An extreme ex-
ample would be where the trial court had
found that the search was illegal and
the evidence should be suppressed but
a conviction nevertheless resulted. Thus
a wrong could be found where no remedy
was available.

n. PROBLEMS FOR LAW ENFORCEMENT
A. The remedy is not exclusive.
An action against an agent is liable,

economically, to be a futile gesture.
Weighing this against the very real pos-
sibility of overly excessive caution caused
by the possibility of being sued mitigates
against a nonexclusive remedy. If ac-
tions are barred against truckdrivers for
their intentional torts (28 U.S.C. 2679
(b) ) why should an agent acting under
orders or in good faith be subject to law-
suits when the action against the Gov-
ernment serves the interest of both the
victim and society? A bill with a provi-
sion insuring disciplinary action propor-
tionate to the culpability is far more
desirable.
B. No limit on discovery.
Again the use of the civil rules may

provide a potential defendant with
greater discovery than permitted under
the criminal rules, thus creating a flood
of frivolous law suits brought for pur-
poses of gaining discovery rather than
damages. For every motion to suppress
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existing today there will be one suit for
damages upon the enactment of a bill
permitting civil rules to be used.
- C. Relation to criminal proceedings.
An adequate remedy would spell out

the nature of the remedy in relation to
potentiail criminal Proceedings. Where
an illegal search has taken place there
is little to stop an unscrupulous prosecu-
tor from trading a commitment not to
seek an indictment for an agreement not
to sue. The important question of the
order of proceedings is one that should
be resolved. Venue is also important since
the civil suit might well take place In a,
district different from the criminal ac-
tion and contrary results might then be
reached.
D. State law problems.
The Tott Claims Act is tied to torts,

not to constitutional violations, and is
dependent on State law. Thus a State
might have a statute forbidding all wire-
tapping or a case holding all wiretapping
to be a tort. Would a Federal officer op-
erating with a valid court-ordered wire-
tap be liable for civil damages if such
acts were a tort in the State? The Su-
premacy Clause might not apply where
the Federal statute has stated that State
rule governs. If a State's rules as to night
time warrants were stricter than consti-
tutional standards would an officer, act-
ing within the Constitution, be liable for
civil damages? Added to this is the in-
herent problem of making important as-
pects of Federal criminal procedure de-
pendent upon the State in which a Fed-
eral officer is acting and not upon na-
tionally applicable constitutional prin-
ciples.
The proposed remedy is a significant

move in the right direction and the prob-
lems brought to the fore by the incidents
at Collinsville certainly suggest a need
for rapid congressional action. But the
problems, though solvable, are very com-
plex, and well-intended but hasty action
which later turns out to be inadequate
for the victim and unnecessarily detri-
mental to effective law enforcement cer-
tainly does no service either to the vic-
tim or to society in the long run.
Mr. HOLIFIELD. Mr. Speaker, I yield

such time as he may use to the gentle-
man from Texas (Mr. WHITE) .
Mr. WHITE. Mr. Speaker, I am in

favor of this legislation to prevent the
transfer of 900 immigration inspectors to
the Bureau of Customs for very compel-
ling reasons.
There are 433 official ports of entry

into the United States. We have about
1,200 inspectors who in 1971 had to cope
with 225 million persons—including 91
million citizens, many more than once--
passing through these points. In 1971
alone, inspectors—and border patrol-
men—had to contend with the arrival of
383,000 aircraft flights originating out-
side the United States and 90,000 ship
arrivals. The importance of the task of
our immigration inspectors is further
illustrated by the number of Illegal aliens
who have gained surreptitious entry into
the United States. Estimates vary from 1
to 2 million and up to 10 million.
With this alarming manpower short-

age in our border enforcement program,
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. the INS can ill afford to lose 900 irrunl-
gration inspectors to the Bureau of Cus-
toms, where the crossover of jurisdic-
tions between the Justice and Treasury
Departments will almost surely hamper
our border enforcement activities. •
Mr. WIGGINS. Mr. Speaker, I yield 5

minutes to the gentleman from New York
(Mr. HORTON) .
Mr. HORTON. Mr. Speaker, I rise in

support of HR. 8245.
This bill was brought before the House

to repeal those parts of Reorganization
Plan No. 2 of 1973 which transferred to
the Bureau of Customs the document in-
spections authority and some 900 officers
of the Immigration and Naturalization
Service. No other aspects of the plan are
affected by this bill.
Just to set the record straight, it was

brought out that this was a transfer of
personnel from the Immigration and
Naturalization Service that would not
benefit the reorganization plan. There
was an agreement between those who
were concerned about it and the admin-
istration that section 2 would not be put
Into effect. Because we could not amend
Reorganization Plan No. 2, we agreed
that we would approve it, but later re-
peal section 2. H.R. 8245 is that repealer
and it was passed by the House unani-
mously.
I agree with what the clmirman, the

gentleman from California (Mr. Mom-
FIELD) said, that unfortunately the Sen-
ate has attached to this bill. H.R. 8245, a
nongermane amendment. The Commit-
tee on Government Operations had no
control over this Senate action.
I urge the Members to vote for HR.

8245 in order to carry out the obliga-
tions and the promises that have been
made to these people who agreed that
the Reorganization Plan numbered 2
should go through back in June of last
year with the understanding that we
would try to repeal section 2. I agree
with the gentleman from California
(Mr. HOLIFIELD) that nongermane Sen-
ate amendments ought not to be at-
tached to House bills. As the gentleman
from California (Mr. HOLIFIELD) has in-
dicated, we did everything we could to
try to bring this bill without this non-
germane amendment to the floor.
I personally am in favor of the amend-

ment that has been Put on by the Sen-
ate because it 4s an attempt to prevent
the type of thing that happened in Col-
linsville, Ill. But, aside from my own Per-
sonal views, it is not germane to the ju-
risdiction of the Committee on Govern-
ment Operations. But it is important
that we get Reorganization Plan num-
bered 2 corrected, and we have to do it
by passing HR. 8245. , -
The SPEAKER. The time of the gen-

tleman has expired. - -
Mr. HOLIFIELD. Mr. Speaker, I yield

2 additional minutes to the gentleman
from New York (Mr. Hoarox) so that I
may make a statement.
Mr. Speaker, will the gentleman yield?
Mr. HORTON. I ield to the entle-

man from California.. .......
Mr. HOLIFIELD. Mr. Speaker, I hold

In my hand Hit, 18439 which was intro-
• • i.c.:.Dt• :tr.!

duced by the gentleman from New Jersey
(Mr. RomNo) and the gentleman from
Michigan (Mr. HUTCHINSON) on Septem-
ber 20, 1973. That is almost 6 months
ago. That is the bill that I referred to,
the so-called omnibus bill on the Tort
Claims Act.
The Committee on the Judiciary has

been a busy committee, we all know that,
and I am not criticizing the committee,
but I am saying that in these 6 months
they have not acted upon the bill that
would have corrected this thing. The
emergency situation has arisen whereby
we are trying to save the border patrol
from being transferred into the Custom
Service, which as everybody agrees is
not the kind of reorganization to be
made.
So, because of that 6-month delay in

not taking care of a matter by the Com-
mittee on the Judiciary, we are faced
with a Senate amendment to a bill deal-
ing with this emergency problem of the
border patrol, and that is why we are
having to take this course of action
today.
Mr. HORTON. Mr. Speaker, I thank

the gentleman from California (Mr.
HOLTFIELD) for his comments, and I
think he has made a very important
point. This legislation has been before
the Committee on the Judiciary, this
omnibus bill, and solar as I know there
have not been any indications as to any
hearings being scheduled on the bill,
and so far as I know nothing will happen
to it until after the Easter recess. I be-
lieve that this bill is very important in-
sofar as Reorganization Plan No. 2 is
concerned, so I would respectfully urge
the Members of the House to vote for
H.R. 8245 notwihstanding the non-
germane amendment.
Mr. HOLIFIELD. I yield such time as

he may consume to the gentleman from
California (Mr. DADustsori).
Mr. DANIELSON. Mr. Speaker, and

Members of the House, I rise in support
of the measure now pending before the
House, recognizing the fact that the
amendment added by the Senate is a
nongermane amendment, and does per-
tain to the jurisdiction of the Committee
on the Judiciary.
I would like to point out that, first of

all, the nature of the amendment which
has been added by the Senate is a very
proper amendment and one that most of
us could and should support. Second,
that the Committee on the Judiciary
now has pending before it the bill which
was introduced by the chairman, the
gentleman from New Jersey (Mr. Ro-
am)) and the gentleman from Michigan
(Mr. Hurcrurrsorr), HR. 10439, which
will provide for a review of the entire
Tort Claims Act, and it will probably be
before us within the next few months,
and will be able to deal fully with the
subject matter of the Senate amend-
ment that is now before us, to either
eliminate it from the statutes, to increase
Ito scope, or modify it, to do whatever
the Committee on the Judiciary might
seem to think is the proper thing to do.
But certainly we should not hold the
Reorganization Plan No. 2 hostage be-
•

cause of the Senate nongermane amend-
ment.
I therefore urge a vote for this

measure.
Mr. HOLIFIELD. Mr. Speaker, I yield

such time as he may consume to the gen-
tleman from California (Mr. VAN DEER-

Mr. VAN DEERLIN. Mr. Speaker, I
represent a district which has the busiest
border-crossing point in the entire world.
I have known and respected the chair-
man of the Committee on Government
Operations for more than two decades.
His legislative skills in a difficult parlia-
mentary proceeding have always been
obvious. He finds ways to pass good laws.
I therefore have no hesitancy in rising
now in support of the legislation that he
brings before us under this suspension
of the rules.
Mr. WIGGINS. Mr. Speaker, I yield

such time as he may consume to the gen-
tleman from Massachusetts (Mr. Dono-

Mr. DONOHUE. Mr. Speaker, I might
repeat I am not opposed to the bill
amending Reorganization Plan No. 2, as
originally passed by the House but I am
conscious of the rules of the House.
The rule of the House which emphasize
its opposition to nongermane amend-
ments, and that is what we have here in
this
Mr. DENNIS. Mr. Speaker, will the

gentleman yield?
Mr. WIGGINS. I yield to the gentle-

man from Indiana.
Mr. DENNIS. I thank the gentleman

for yielding.
Mr. Speaker, I walked in here today

knowing nothing about this particular
measure. I used to be on the Immigra-
tion Subcommittee. I am very sympa-
thetic with the needs of the Border
Patrol, but here, because of a parliamen-
tary problem, as I understand it, we are
about to deal with imposing a very ser-
ious potential financial obligation on the
Government of the United States, and
with a serious constitutional proposition
in connection with the exclusionary rule.
With all due respect to the chairman,

and with due respect for his problems, I
have to query whether we really ought to
go into things so fundamental because of
a parliamentary situation created by the
aberrations of the other body. Therefore,
I am going to oppose the suspension un-
der the circumstances.

Mr. HOLIFIELD. Mr. Speaker, of
course, we are handling this legislation
in complete accord with the Rules of the
House. When we handle a bill under sus-
pension, we suspend the Rules of the
House, including the rule of germane-
ness. That is the way we, are operating
on this bill and two more bills we have
scheduled today. We will do exactly the
same thing with them. We will suspend
the Rules of the House, which will in-
clude the rule of germaneness. Of course,
this is a technical argument that can be
made, but if the gentleman from Massa-
chimetts—who is my friend and on my
Committee on Government Operations,
and who has been very courteous to me
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on this matter—is going to hold hearings

on this matter, we are going to send this

bill back over to the Senate. I do not

know how long it will lie tkere before it

is accepted. I do not know. '

I am sure that if he is going to hold

hearings on this matter and modify or

eliminate or expand this particular pro-

vision of law, which all of us admit

ought to be done, he will have an op
-

portunity to do it expeditiously. He

could bring in a simple bill on this with
-

in a week from his committee and d
o

whatever he wants to do with this par
-

ticular part of the Tort Claims Act.

I say we are faced here with a realistic

situation. We are proceeding under the

Rules of the House, ansythe rules at this

u)time provide for s ension of the Rules

of the House in or er to get at tho
se

things which we wan to get to today in

all three of these sus ensions. The othe
r

two are not from mY committee. So
 I

hope that the House Will sustain the mo
-

tion to accept II.R4 8245 with the

amendment. I
Mr. WIGGINS. Mr. Speaker, I have no

further requests for time. I yield back

the balance of my time.
The SPEAKER. The question is on the

motion offered by the gentleman from

California (Mr. Hour's.) that the

House suspend the rules and agree to th
e

House resolution (H. Res. 947).

The question was taken; and the

Speaker announced that the ayes ap-

peared to have it.
Mr. DONOHUE. Mr. Speaker, I de-

mand a recorded vote.
A recorded vote was refused.

Mr. BUTLER. Mr. Speaker, I object to

the vote on the ground that a quorum

Is not present and make the point 
of

order that a quonun is not present.

The SPEAKER. Evidently a quorum is

not present.
The Sergeant at Arms will notify ab-

sent Members.
The vote was taken by electronic de-

vice, and there were—yeas 317, nays 86,

not voting 28, as follows:

Abdnor
Abzug
Adams
Addabbo
Alexander
Anderson,
, Calif.
Anderson, III.
Andrews, N.C.
Andrews,
N. Dais.

Annunzio
Arends
Armstrong
Aspin
Baia.
Barrett
Bell
Bennett
Bergland
Bevill
Biaggi
Hester
Bingham
Boggs
Boland
Bolling
Bowen
Bradernas
Breaux
Breckinridge
Brinkley
Brooks
Bromnfleld
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YEAS—,3 17

Brotzrnan Davis, Ga.
Brown, Calif. Davis, S.C.
Brown, Mich. (le Is Garza
Brown, Ohio Delaney
Broyhill, N.C. Denholm
Buchanan Dent
Burke, Calif. Deminskl
Burke, Mass. Diggs
Burlison, Mo. Dingell
Byron Donohue
Carney, Ohio Downing
Carter Drinan
Casey, Tex. Dulski
Cederberg du Pont
Chamberlain Eckhardt
Chisholm Edwards, Ala.
Clark Edwards, Calif.
Clausen, Ell berg
Don H. Erienborn

Clay Esch
Cleveland Eshleman
Cohen Evins, Tenn.

Collins, Ill. Fascell
Conable Findley
Conte Fish
Conyers Fisher
Corman Flood
Coughlin Flowers
Cronin Foley
Culver Ford
Dani,A, Dan Forsythe
Daniels, Fountain
Dominick V. }-Yaser

Danielson Frelinghuysen

Frenzel McKay Reybal' . •

Frey McKinney Ruppe . _ .,

Fulton McSpadden Ryan

Fuqua Madden - St Germain -

Claydos Madigan , ' sorootri . r .

Gettys Morazitl Sorban. ..,

Malmo Martin, N.C. Satterfield ,.

Gibbs. ' Mathias, Calif. Schroeder

Gilman Matsunaga Seiberling
Ginn • Mazzoll Shipley

Destes
Meeds Shriver
Melcher Shuster

Gray Metcalfe Sikes

Green, Oreg. Mezvinsky Slot

Green, Pa. Milford Skubito

Griffiths Miller ' Slack

Grover - Mlnish ' Smith, Iowa

Dude Mink Stanton.

Gunter Mitchell, Md. J. William

Ililur;ton Mitchell, N.Y. Stanton, ,
Mizell James V.

Hanley Moakley Stark

Hanna Mollohan Steed

Hanrahan Moorhead, Pa. Steele

Hansen, Idaho Morgan Steelman'

Hansen, Wash. Mosher Stephens

Harrington Murphy, Ill. Stokes

Hastings- Murtha Stuckey

Hays Botcher Studds

Hebert • ' . Nedzi Sullivan

yieecelZr: .W. VS.. Nelsen Sym ningto 

Nichols Talcott

Heinz Nix Taylor, N.C.

Helstoski Obey Teague

Henderson O'Brien Thompson, N.J.

Hillis O'Hara ' Thomson, Wis.

Hinshaw O'Neill Those

Holifield Owens ' Tiernan

Floltzman Parris Towel], Nev.

Stories Passan Udall

11 s m eP505551(5r Patman Ullman

Howard Patten Van Deerl in

Huber Perkins Vander Jagt

Hudnut Pettis Vander Veen

Hungate Peyser , Vona

Hunt Pickle VeyseY

Ichord Pike Vigorito

Jarman Poage Waggonner

Johnson, Calif. Podell Waif.

Johnson, Colo. Preyer Walsh .,

Johnson, Pa. Price, Cl. Ware

Jones, Ala. Pritchard Whalen

Jones, N.C. Quie White

Jones, Tenn. Quillen Widnall

Jordan Rallsback Wilson, Bob

Korth Rangel Wilson,

Kastenmeier Rarick Charles H.,

Rees Calif.

KM ' Regula - Wilson,

King Reuss Charles, Tex.

Koch Rhodes Winn

Kyros Riegle Wolff

Landrum Rinaldo Wright

Latta Roberts Wydler

Leggett Robison, N.Y. Wylie

Lehman Rodino Wyman

Lent Roe Yates --

Litton Roncallo, Wyo. Yatron

Long, Md. Roncallo, N.Y. Young, Alaska

Lu]an Rooney, Pa. Young....
McCloskey Rose Young, Di.
McCollister Rosenthal Young, Tex.

McCormack Rostenkowski Zablocki

McDade Roush Zwach

McFall Roy

NAYS-86

Archer Davis, Wis. Mallory

Ashbrook. Dellenback Mann

Ashley Dennis Martin, Nebr.

Badillo Devine Mathis, Ga.

Baker Dickinson Mayne

Bauman Duncan Michel

Beard Flynt Moorhead,

Blackburn Froehlich Calif.

Bray Doodling Myer.

Broyhill, Va. Gross rgypa 0..Burgener Gubser
Burke, Fla. Haley Price, Tex.

Burleson, Tex. Hammer- 
Robinson, Va.

Butler schmidt Rogers

CaMp Harsha Rousselot

Chappell Hicks Runnels

Clancy Hogan Ruth

Clawson, Del Holt Sandman

Cochran Hutchinson Scherle

Collier Ketchum Schneebeil

Collins, Tex. Kuykendall Sebelius

Conlon Landgrebe Smith, N.Y.

Cotter , Lott Snyder

Crane McClory Spence

Daniel, Robert McEwen 
Steiger, Ariz.

W., Jr. Mahon

March • 5; /974

Steiger, Whs. Wampler Wyatt

Symms Whitten • Young, Plc

Taylor, Mo. Wiggins Young. S.C. -

Thornton, Wilitama ' Mon

NOT VOTING-28

Matnik Kluceynekl Reid

Brasco Long, La. Rooney, N.Y,

Burton Macdonald Shoup .

Carey, N.Y. Mallliard Staggers . •

Deliums Mills Stratton ,

Dorn . Minshall, Ohio Stubblefield

Evans, Colo. Montgomery Trees

Goldwater Moss Whitehurst'

Hawkins Murphy, N.Y. .
Jones, Okla. Randall .

SO (two-thirds having voted in favor

thereof) the rules were suspended and

the resolution was agreed to.

The Clerk, announced the following

pairs: , •
Mr. Kluckynski with Mr. Rooney of New

York.
Mr. Burton with Mr. Brasco.

Mr. Hawkins with Mr. Murphy of New

York.
Mr. Montgomery with Mr. Carey of Sew

York.
Mr. Blatnik with Mr. Dellums.

Mr. Staggers with Mr. Mailliard,

Mr. Reid with Mr. Shoup.

Mr. Moss with Mr. Preen, • ;

Mr. Stratton with Mr. Mills.

Mr. Stubblefield with Mr. Whitehurst.

Mr. Dorn with Mr. Randall.

Mr. Evans of Colorado with Mr. Minahall

Sr Ohio.
Mr. Macdonald with Mr. Jones of Okla-

homa. .
Mr. Long of Louisiana with Mr. Goldwater.

The result of the vote was announced

as above recorded.
A motion to reconsider was laid on the

table.
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I. INTRODUCTION

In March 1974, with little warning or fanfare, Congress passed a
major amendment' to the Federal Tort Claims Act that had the effect
of broadly reappraising government responsibility for the torts of its of-
ficials. The amendment brings within the ambit of the FTCA a group
of intentional torts previously excluded, raising once more long stand-
ing questions about the continued viability of the doctrine of sovereign
immunity. But since the amendment became law with little public re-
action, its full implications have not yet been felt or assessed, and it
remains largely ignored in practice. This makes such an assessment
particularly timely and important. This article will describe the
amendment, the events that led to its enactment, and the methods by
which it should be interpreted and implemented by the bar and the
courts. Careful attention will be paid to the amendatory process, since
it is believed that through an understanding of that process the amend-
ment can serve as a spur to greater reform of the sovereign immunity
doctrine.

Part of the following discussion will be devoted to reconciling the
existing FTCA scheme with the amendment's requirements in order
to provide a roadmap to practice under the new provision. If our guess
is right, many lawyers who formerly had slight contact with the FTCA
will soon find themselves immersed in it. Therefore, we have re-
viewed some of the basic provisions of the Act in order to show how
the amendment will operate in practice.

The intentional torts amendment was passed during a period that
witnessed a remarkable series of events urgently demonstrating the need
for increased government responsibility for the tortious and unconstitu-
tional acts of its officials. From a background of the Jackson State and
Kent State tragedies in May 1970,2 the Supreme Court's decision in

1. 28 U.S.C.A. § 2680(h) (Supp. 1976), amending 28 U.S.C. § 2680(h) (1970).
The amendment became effective on March 16, 1974.

2. The Jackson and Kent State litigations both raised the issue of the necessity
for state governments to take responsibility for the constitutional injuries caused by their
officials. See Verkuil, Immunity or Responsibility for Unconstitutional Conduct: The
Aftermath of Jackson State and Kent State, 50 N.C.L. REV. 548 (1972). For resolu-
tions of that issue see Burton v. Waller, 502 F.2d 1261 (1974), cert. denied, 421 U.S.
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Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics'

in June 1971, the May Day mass arrests in Washington in 1971,4 and

the Attica debacle in September 1971,5 the focus upon responsibilities

for abuses of governmental authority is not surprising. And even today

the public is being made aware of activities by the Federal Bureau of

Investigation that have violated rights long thought to be within the

basic protections of the Constitution.° But the pressures that led Con-

939 (1975); Krause v. Ohio, 31 Ohio 2d 32, 285 N.E.2d 736, appeal dismissed, 409 U.S.
1052 (1972).

3. 403 U.S. 388 (1971).
4. See Apton v. Wilson, 507 F.2d 83 (D.C. Cir. 1974); Sullivan v. Murphy, 478

F.2d 938 (D.C. Cir. 1973).
5. See N.Y. Times, Sept. 10, 1971, at 1, col. 2. See generally T. WICKER, A

TIME TO DIE (1975).
6. Hearings conducted by the Senate Intelligence Committee in the fall of 1975

revealed serious abuses by the intelligence agents of the FBI. Those abuses involved
violations of constitutional and common law rights of thousands of United States citi-
zens. In a statement before the Government Operations Committee, Senator Mondale,
Chairman of the Senate Intelligence Committee Domestic Intelligence Subcommittee,
summarized those abuses as follows:

As chairman of the Subcommittee on Domestic Intelligence of the Select
Committee, I have spent the past few months immersed in the evidence of
gross abuse of the rights of American citizens by the FBI and other domestic
intelligence agencies. The Bureau's "neutralization" of Dr. Martin Luther
King is a case in point. Between 1963 and his death in 1968, the FBI placed
Dr. King under intensive physical and electronic surveillance, including in six-
teen instances installing bugs in Dr. King's hotel rooms. The FBI decided to
use the information it had obtained through this electronic surveillance to "de-
throne" King, and to cultivate and promote a new leader of the civil rights
movement. It used the information to attempt to block Dr. King's being
awarded honorary college degrees. The Bureau attempted to block Dr. King's
audience with the Pope and to discredit him with other churches and the
clergy. It mailed a hotel "bug" tape to King with an enclosed blackmail let-
ter.

Throughout this period the FBI obtained absolutely no evidence that Dr.
King was involved in any criminal or violent activity. There was no evidence
that Dr. King was connected with the Communist Party in any way.

Yet the FBI activities directed at Dr. King were not unique. Our public
hearings in the fall documented similar activities against thousands of other do-
mestic dissidents through the FBI COINTELPRO program. We heard evi-
dence of surveillance of thousands of law abiding citizens by the FBI. The
public record discloses the details of the Nixon administration's Huston plan
to coordinate intelligence activities in a concerted attempt to deprive American
citizens of their constitutional rights. We have also documented the CIA's Op-
eration CHAOS; the NSA's electronic surveillance of millions of international
telephone conversations of American citizens.

This is only a partial list but the point is obvious! Domestic intelligence
programs of the federal government have presented and if not checked will
continue to present a "clear and present danger" to the rights of speech, asso-
ciation, privacy, and the rule of law.

122 CONG, REC. S 1808 (daily ed. Feb. 18, 1976). Neither Dr. King, his family, the vic-
tims of COINTELPRO, nor any of the other victims of federal government domestic
intelligence abuses have an effective cause of action against the federal government. Al-
though the amendment to section 2680(h) of the Federal Tort Claims Act discussed
in this article may expand government liability to a limited extent, as a general matter
those abuses that involve defamation (e.g., the King case and COINTELPRO) or sim-
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gress directly to enact the FTCA amendment did not emerge from these
events. Rather, the impetus was specifically provided by events that
occurred on the night of April 23, 1973, when federal and state narcot-
ics agents mistakenly stormed the homes of two Collinsville, Illinois,
families in an attempt to apprehend suspected cocaine dealers.7

H. LEGISLATIVE HISTORY

A. Collinsville

Herbert and Evelyn Giglotto awoke in their Collinsville, Illinois,
townhouse at about 9:30 p.m. on April 23, 1973, to the sound of
someone smashing down their door and bursting into their home. Mr.
Giglotto lept from bed; as he entered the hallway outside his bedroom,
he found himself confronted by perhaps five shabbily dressed men.
Brandishing pistols, they forced Giglotto back into his bedroom. They
threw him face down on his bed, tied his hands behind his back, and put
a pistol to his head. Said one, "You move, you're dead. I'm going to
shoot you."'

Evelyn Giglotto, clad only in a negligee, stood horrified as one of
the intruders screamed abuses at her incapacitated husband. Then
several turned on her, forcing her into a similar position, while others
searched the upstairs room. About fifteen men had come into the
bedroom by this time, some entering and then leaving. Cursorily, the
men identified themselves as federal officers, flashing a badge at Mr.
Giglotto and telling him the house had been under surveillance for three
weeks. The couple, unsure what to think, could hear other men begin-
ning to ransack the downstairs. Throughout the ordeal Giglotto, a
pistol held to his head, tried to identify himself, but the intruders refused
to respond. Some ten to fifteen minutes after the invasion began, one of
the men came into the room holding the Giglottos' bankbook and
insurance papers. "Well, we have the wrong people," he said. The

ply involve a violation of first amendment rights are not necessarily actionable under
the new amendment.

7. The incident was widely reported by local and national news media. These
reports are described herein to show the basis of congressional action, not the truth of
each allegation. See 119 CONG. REC. 23242 (1973). The Giglottos and the Askews
testified to details of the raids before a Senate subcommittee on May 18, 1973. Hear-
ings on Reorganization Plan No. 2 of 1973 Before the Subcomm. on Reorganization,
Research, and International Organizations of the Senate Comm. on Government Oper-
ations, 93d Cong., 1st Sess., pt. 3, at 461, 475 (1973) [hereinafter cited as 1973
Hearings]. See note 220 infra.

8. 119 CONG. REC. 23246 (1973), quoting St. Louis Post-Dispatch, Apr. 29, 1973,
at 1A, col. 1.
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men, without apology, untied the couple and permitted them to sit up on

their bed. Even at this point, when Herbert Giglotto tried to put on his

pants, they were ripped from his hand. "I told you not to move." The

agents departed without explanation, leaving behind a smashed televi-

sion, a broken camera, scattered books, scratched furniture, and a shat-

tered antique vase.°

Thirty minutes later, at the nearby home of the Donald Askews, a

similar raid took place. Mr. and Mrs. Askew and their son were seated

at the kitchen table eating dinner when their dog began barking in the

living room. Mrs. Askew went to investigate and was startled to see a

man at the window. She screamed to her husband, who looked up to

find two men standing at his kitchen door—one holding a sawed-off

shotgun—and a third man standing at another door. As in the Giglotto

raid, the men were shabbily dressed, and Askew later said he thought

they were some sort of motorcycle gang. "I figured my boy had been in

a fight or something and they were going to shoot him." Askew

shouted at them to leave and tried to hold closed the kitchen door. After

a struggle the invaders flashed gold badges and insisted they were

special agents. Although bewildered, Askew unlocked the door. His

wife, who had been threatened by the man at the living room window,

fell unconscious in the bedroom. On her revival, the Askews sat down

in their living room while the agents, still holding pistols, rummaged

through the house. The agents offered little explanation for their

presence. Finally, confessing they had acted on a "bad tip," they left,

giving Donald Askew a telephone number to call."

The agents, it became known the next day, had been under the

direction of the St. Louis office of Drug Abuse Law Enforcement

(DALE)," a nationwide program established a year earlier on January

1, 1972, by executive order of President Richard Nixon." DALE,

which operated from thirty-eight local offices throughout the country,

had been formed to supplement the work of the Bureau of Narcotics and

Dangerous Drugs (BNDD) by providing a force of attorneys and

investigators, drawn from BNDD and state and local law enforcement

units, who would mount a sustained push against heroin and cocaine

traffic. The Collinsville raids had come as part of an effort to stem

cocaine dealing in the eastern St. Louis area. A month-long investiga-

9. Id.
10. Id. at 23247.
11. Id.
12. Exec. Order No. 11,641, 3A C.F.R. 137 (Supp. 1972).
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tion had led to five arrests earlier on the day of the raids," and later that
week BNDD arrested Robert Piker, a suspected cocaine dealer, who
gave as his address an apartment adjacent to the Giglottos'.14

B. Administrative and Judicial Reaction

The St. Louis DALE office's initial response to the Collinsville
raids was to absorb the impact of adverse publicity with minimum
damage to its ongoing program. The office had apparently been effec-
tive its first year in apprehending drug pushers and making charges
against them stick.15 In its campaign, however, the fledgling DALE
reportedly was operating in unhealthy competition with BNDD and was
concerned with its own administrative survival." Thus the days imme-
diately after the Collinsville raids saw a local bureaucratic scramble to
mute the impact of the invasions. Yet as public opinion began to bear
heavily,, higher officials recognized the necessity to expose and investi-
gate what had occurred. The initial insistence that the raids had been
conducted under authority of an arrest warrant gave way to the admis-
sion that no warrant had issued; indeed, that permission to conduct the
raids had been specifically denied.17 Reports of two earlier raiding
improprieties by the St. Louis office surfaced. In one, agents searching
a house in which they eventually found heroin engaged in an alleged
"personal vendetta of wanton destruction," slashing paintings, destroy-
ing lamps and appliances, and otherwise abusing their powers of inves-
tigation.18 That raid had brought a suit by the American Civil Liber-
ties Union.19

Another incident had occurred on October 17, 1972, when DALE
agents accosted Sterling Bell, Jr., a predental student at Southern Illinois
University, outside the hospital where he worked. Wearing long hair
and old clothes, one agent allegedly approached Bell, cursing and
demanding identification. He showed a badge to Bell briefly, but the

13. 119 CONG. REc. 23249 (1973), quoting St. Louis Post-Dispatch, May 1, 1973,at 9A, col. 1.
14. Id. at 23250-51, quoting St. Louis Post-Dispatch, May 3, 1973, at 3A, col. 1.
15. 1973 Hearings, supra note 7, at 456-57; id. at 551-52 (Exhibit 51, Statementof J. Michael Fitzsimmons, Jr., Regional Director, Region V, Office for Drug AbuseLaw Enforcement).
16. 119 CONG. REC. 23251-52 (1973), quoting St. Louis Post-Dispatch, May 4,1973, at 1A, col. 5; 1973 Hearings, supra note 7, at 446.
17. 119 CONG. REC. 23248-49 (1973), quoting St. Louis Post-Dispatch, Apr. 30,1973, at 1A, col. 1.
18. Id. at 23250, quoting St. Louis Post-Dispatch, May 2, 1973, at 8A, col. 1.19. Id. at 23250, 20862, quoting The National Observer, June 23, 1973.
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student, uncertain whether the man was serious—"We were standing in

front of Malcolm Bliss Mental Hospital and I thought it was some sort

of nut from there"—turned to walk away. The agent reportedly spun

him around and cocked his fist, at which point Bell hit him. The

student was then jumped by four other officers. After a struggle they

produced handcuffs; Bell claimed he realized only then that his accos-

ters were police officers.

The agents, who later admitted Bell was not the man they sought,

nevertheless processed a charge against him for assaulting a police

officer with malice and intent to maim.2° One officer who was injured

by Bell in the struggle filed suit against him for damages. Bell, because

of legal expenses, was forced to drop out of Southern Illinois University,

and his wife reportedly became so psychologically disturbed by the

incident that she had to leave her job."

The St. Louis Post-Dispatch soon reported that certain of the

agents involved in these earlier alleged abuses were also central figures

in the Giglotto and Askew raids.22 On May 1, after an investigation,

Myles Ambrose, the special assistant attorney general in charge of

DALE, suspended four DALE agents. He also requested that St. Louis

police officers who had been involved in the raid be taken off further

assignments in collaboration with DALE agents.23 Later, however,

when one of the suspended agents was discovered by the press to have

participated in a raid in Maryville, Illinois, it was revealed that Am-

brose's "suspension" consisted of a full-pay reassignment of the agents

to the St. Louis office of BNDD, where they engaged in "limited duty"

actions, including planning and coordination of further raids.24 This

discovery prompted further public clamor.

At the national level a memorandum deploring the actions of those

involved in the raids was circulated among the thirty-eight branches of

the agency, warning all personnel that such conduct would not be

tolerated.25 More significantly, at the administrative level, a new agen-

cy that became DALE's successor, the Drug Enforcement Administra-

20. Id. at 23245, quoting St. Louis Post-Dispatch, Apr. 27, 1973, at 1A, col. 6.

21. Id. at 23257, quoting St. Louis Post-Dispatch, June 20, 1973, at 25A, col. 1.

22. Id. at 23250, quoting St. Louis Post-Dispatch, May 2, 1973, at 1A, col. 2-3.

23. Id. at 23249, quoting St. Louis Post-Dispatch, May 1, 1973, at 1A, col. 2.

24. Id. at 23255-56, quoting St. Louis Post-Dispatch, June 12, 1973, at 12A, col.

6.
25. 1973 Hearings, supra note 7, at 550 (Exhibit 49, Memorandum from Myles

J. Ambrose, Special Assistant Attorney General, Office for Drug Abuse Law Enforce-

ment, to Regional Directors, Chief Investigators, Attorneys in Charge and All Personnel,

May 3, 1973).
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tion (DEA), issued on July 16, 1973, a new statement to all officers
concerning search and seizure policy. The statement forbade use of
"[t]he 'no-knock' authority contained in 21 U.S.C. 879 . . . unless
specifically authorized by the Administrator or Deputy Administra-
tor."" Further guidelines discouraged forced entry of a premises with
or without a warrant unless probable cause existed to believe a suspect
was within. Also, enforcement teams were ordered to "wear distinctive
markings, such as badges, caps, or other devices, to identify themselves
to the public and their fellow officers in all cases involving forced entry
and [to] give prior notice of authority and purpose before forcing entry
after being denied admission."27

While these administrative changes were valuable as procedural
barriers against further abuses, they of course in no way redressed the
injuries suffered by the Askews and Giglottos. The raiding agents had
told the Askews before they left how to contact BNDD officials who
would pay them for property damage.28 Discussions were held with
both couples soon after the raids, but the government offers of repara-
tions proved unsatisfactory."

While the Askews' property loss consisted of a single broken door,
Mrs. Askew required hospitalization, beginning within a month of the
raid. Donald Askew claimed to have spent so much time talking to
government investigators and to his own lawyers that he was forced to
sell his service station business. He also alleged that neighbors and
business customers became unfavorably disposed toward him because of
his association with a drug raid.3° On April 25, 1973, the Askews filed
a damage suit for $100,000 in federal district court against the federal
agents involved in the raid, alleging assault, false imprisonment and
violation of civil rights.31

26. Drug Enforcement Administration, Search and Arrest: A Statement of Policy,reprinted in 119 CONG. REC. 24284-85 (1973).
27. Id. at 24285.
28. According to Herbert Giglotto, two federal employees came to his home toappraise damages the day after the raid. They apparently promised to pay for propertydamages. Accounts suggest Askew was given similar information on the evening of theraid. Id. at 23246-47, quoting St. Louis Post-Dispatch, Apr. 29, 1973, at 27A, col. 3.29. As Herbert Giglotto told a St. Louis Post-Dispatch reporter: "Yes, they senttwo young men out the next day to take an appraisal for what damages they did. Theywere very polite. And that's when it started getting to me . . . . I don't think the im-pact of what they did to our lives . . . all they were interested in was how much toreplace the bookcase, and how much does it cost to repair the television." Id. at 23246,quoting St. Louis Post-Dispatch, Apr. 29, 1973, at 27A, col. 1.
30. Id. at 23246-47, 23242-43, quoting St. Louis Post-Dispatch, Apr. 29, 1973, at27A, col. 3; N.Y. Times, July 4, 1973, at 38, col. 1.
31. Id. at 23243-44,
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The Giglottos maintained that they were the victims of repeated dis-

turbances subsequent to the raid—that FBI investigators visited their

neighbors trying to uncover damaging information about them, that they

received threatening midnight phone calls promising "revenge," that

both their cars were sideswiped. Finally, on July 3, saying "[Nv]e just

can't tale the harassment any more," the family fled Collinsville for an

undisclosed new home." The Giglottos also filed a damage action,

seeking one million dollars."

A Madison County, Illinois, grand jury was convened on May 3,

1973, to consider possible state criminal violations by the federal

agents." A federal grand jury began investigation on May 7." After

several weeks of inquiry both the Civil Rights Division of the Justice

Department and the FBI were brought in to supplement the federal

grand jury's work." At this time, the investigation was broadened to

include the Giglottos' charges of BNDD harassment after the raid as

well as the Sterling Bell incident. This flurry of activity did not elim-

inate certain potential conflicts of interest, however. The BNDD, the

FBI and the Civil Rights Division are all agencies of the Justice Depart-

ment. More seriously, the same federal grand jury that was even
tually

asked to consider possible action against the DALE agent
s had, only

a week earlier, returned indictments against alleged drug
 dealers after

hearing testimony from those same agents."

C. Congressional Reaction

(1) Investigation

The Collinsville raids came at a time when
 several United States

Senators had been working in areas relate
d to those events. Senator

Charles Percy of Illinois had scheduled 
subcommittee hearings in Illi-

nois for May 18, 1973, on a proposal to 
meld BNDD and DALE into

one superagency, the Drug Enforc
ement Administration.38 Later Per-

32. Id. at 23242-43, quoting N.Y. 
Times, July 4, 1973, at 38, col

. 1.

33. Id.
34. Id. at 23251-52, quoting St. 

Louis Post-Dispatch, May 4, 
1973, at 1A, col. 7.

35. Id. at 23252, quoting St. Lo
uis Post-Dispatch, May 7, 

1973, at II A, col. 4.

36. Id. at 23257, quoting St. Lo
uis Post-Dispatch, June 20,

 1973, at IA, col. 
4.

37. Id. at 23253, quoting St. 
Louis Post-Dispatch, May 

13, 1973. at 3A, col. I.

38. The Drug Enforcement 
Administration was finally 

established by the Reor-

ganization Plan No. 2 of 1973, 
effective July 1, 1973, as 

amended March 16, 
1974. puh.

L. No. 93-253, § 1, 88 Stat. 50 
(codified at 28 U.S.C.A. §

 509 (Stipp. 1975))
. For an

account of the development and 
principal features of the 

plan, designed to place 
primary

responsibility for federal drug law 
enforcement on DEA, see 

S. REP. Nu. 469.

Cong., 1st Sess. (1973).

26-729 0 - 78 - 12
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cy, expressing shock at the tactics used by the Collinsville agents, invited
both the Giglottos and the Askews to testify at the hearings.39 He
stressed the need for reorganization of the narcotics agencies, suggesting
that "bureaucratic infighting" might have been behind the raids. At the
hearings Percy also struck out against the no-knock authority given drug
agents by 21 U.S.C. § 879."

Another Senator who responded to the raids by blasting "no-
knock" authority was Sam Ervin of North Carolina. In a speech before
the Senate on May 10, 1973, Ervin, long a critic of "no-knock"
searches, cited two incidents in Massachusetts and the Collinsville raids
to support his contention that the "no-knock" authority granted by 21
U.S.C. § 879 was a "giant step in conversion of our free society into a
police state.''' Ervin acknowledged that the Collinsville tactics—the
entrance without any warrant—exceeded even no-knock boundaries,
but implied that the law itself had encouraged such unlawful abuses.
Ervin promised that unless he received satisfactory explanation of the
incident from DALE's Myles Ambrose, he would "introduce legislation
repealing or modifying the Justice Department's authority to conduct
no-knock searches."42

Coincident with these public utterances, both Senators initiated
correspondence and discussions, attempting to ferret out details of the
raids and the broader contours of search and seizure methods employed
by the drug agencies.43 From this inquiry the Senators recognized that
even repeal of the "no-knock" law would do nothing to recompense

39. 1973 Hearings, supra note 7, at 446.
40. Id. at 474. 21 U.S.C. § 879(b) (1970) reads:
Any officer authorized to execute a search warrant relating to offenses involv-
ing controlled substances the penalty for which is imprisonment for more than
one year may, without notice of his authority and purpose, break open an outer
or inner door or window of a building, or any pan of the building, or anything
therein, if the judge or United States Magistrate issuing the warrant (1) is sat-
isfied that there is probable cause to believe that (A) the property sought may
and, if such notice is given, will be easily and quickly destroyed or disposed
of, or (B) the giving of such notice will immediately endanger the life or safety
of the executing officer or another person, and (2) has included in the warrant
a direction that the officer executing it shall not be required to give such no-
tice. Any officer acting under such warrant, shall, as soon as practicable after
entering the premises, identify himself and give the reasons and authority for
his entrance upon the premises.
41. 119 CONG. REC. 15170 (1973). Senator Ervin reemphasized these points on

May 13, 1973, in an address at Chapel Hill to the graduates of the University of North
Carolina School of Law.

42 Id. at 15171.
43. Letter from Sam J. Ervin, Jr. to Myles J. Ambrose, May 7, 1973, copy on file

in the University of North Carolina Law Library; 1973 Hearings, supra note 7, at 548-50
(Exhibit 48, Letter from Charles H. Percy to Myles J. Ambrose, April 30, 1973).
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financially the victims of abuse by federal officers. Several sources
Ervin contacted, including John Laughlin, Chief of the Torts Section of
the Civil Division of the Department of Justice, pointed out that the
sovereign immunity bar, which precluded successful civil suits against
the federal government for otherwise tortious activity, would limit the
Giglottos and the Askews to suits for compensation against individual
federal officers.44

Ervin learned, however, that the Justice Department had recently
prepared legislation to alter this responsibility by accepting federal
liability for tortious acts, in exchange for legal immunity for officers in
their individual capacities. The proposed vehicle for the Justice Depart-
ment-sponsored change was an amendment of the Federal Tort Claims
Act.45 At that point Senators Ervin and Percy began to explore their
own amendment to the FTCA.

(2) The Existing Legal Framework

The legal idiosyncrasies of "sovereign immunity," the general term
for the issue around which proposals and counterproposals developed
during the next several months, proved so complex that the parties
involved, because of political exigencies, were unable to deal adequately
with the manifold problems raised by their proposals. It would be
helpful at this juncture, before continuing with a description of the
development of the new legislation, to sketch briefly the principal laws,
doctrines and cases which littered the field and with which the drafters

had to struggle.46

Sovereign immunity was an English doctrine traditionally said to

be rooted in the idea that "the king could do no wrong." It precluded

suit directly against the crown, although modern scholarship has demon-

strated that many devices were quite regularly employed to circumvent

44. Memorandum from Mark Gitenstein and Harvey Stuart, Staff Counsel, Consti-

tutional Rights Subcommittee of the Senate Committee on the Judiciary, to Bob

Smith, Chief Counsel, Senate Committee on Government Operations, at 3, copy on file

in the University of North Carolina Law Library.
45. 28 U.S.C. §11346(b), 1402, 1504, 2110, 2401-02, 2411-12, 2671-80 (1970).

46. For accounts and analyses of governmental immunity in the United States see

generally Borchard, Governmental Responsibility in Tort: VII, 28 CoLum. L. REV. 577,

734 (1928); Borchard, Governmental Responsibility in Tort, 36 YALE L.J. 1, 757, 1039

(1926-27); Borchard, Government Liability in Tort, 34 YALE L.J. 1, 129, 229 (1924-

25); Davis, Tort Liability of Governmental Units, 40 MINN. L. REV. 751 (1956);

Jaffe, Suits Against Governments and Officers: Sovereign Immunity, 77 HARV. L. REV.

1 (1963); James, Tort Liability of Governmental Units and Their Officers, 22 U. Cm.

L. REV. 610 (1955).



176

508 NORTH CAROLINA LAW REVIEW [Vol. 54

the injustice and unworkability of such a doctrine strictly construed.47
For various reasons, the American colonies, after fighting to overthrow
English monarchy, did not reject sovereign immunity, however incon-
sistent such a course seemed with republican philosophy. Some have
suggested that this survival in seemingly alien political soil had to do
with the economic precariousness of the new union, but it is likely that
some properly limited variant of the doctrine is a necessary aspect of
govemment.48 Chief Justice John Marshall specifically embraced the
idea in Cohens v. Virginia," a case in which the Supreme Court held
that the United States was immune from suit unless it had given its con-
sent to the action.5° The susceptibility of the states to suits by United
States citizens also was the subject of a celebrated early case, Chisholm
v. Georgia," in which the Supreme Court found the state of Georgia
subject to suit by a citizen of South Carolina.52 Principally in reaction
to Chisholm, the eleventh amendment was ratified to limit state Habil-
ity.53 In 1855, by passage of the Court of Claims Act, the federal gov-
ernment began to acknowledge that an absolute bar against suit was
impractical." Later, in 1887, the Tucker Act55 was passed to expand
jurisdiction over contractual issues. However, until 1946, most private
grievances outside the contractual area were answered—if at all—only

by the passage of private bills through Congress." In 1946, the fed-
eral government broadened its own liability considerably by passage of
the Federal Tort Claims Act,57 which permitted recovery against the

47. Jaffe, supra note 46, at 1-19.
48. See notes 167-70 infra.
49. 19 U.S. (6 Wheat.) 264 (1821).
50. Id. at 411-12.
51. 2 U.S. (2 Da11.) 419 (1793).
52. U.S. CONST. amend. XI reads: "The Judicial power of the United States shall

not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State." While the amendment speaks only of suits by citizens of another state
or of foreign states, the Supreme Court subsequently extended the exclusion to include
suits by a state's own citizens in Hans v. Louisiana, 134 U.S. 1 (1890).

53. Act of Feb. 24, 1855, ch. 122, § 1, 10 Stat. 612 (codified at 28 U.S.C. §1171-
74 (1970)). Initially the act established the court only as an advisory body to Con-
gress, which had power of approval over the court's recommendations. By Act of March
3, 1863, ch. 92, § 7, 12 Stat. 766, Congress gave the court the right to render final judg-
ments (now codified at 28 U.S.C. § 2519 (1970)).

54. Act of March 3, 1887, ch. 359, § 1, 24 Stat. 505 (codified at 28 U.S.C. §§
1346(a), 1491 (1970), as amended, (Supp. II, 1972)).

55. Act of Mar. 3, 1887, ch. 359, 24 Stat. 505 (codified in scattered sections of
28 U.S.C.).

56. See generally Holtzoff, The Handling of Tort Claims Against the Federal Gov-
ernment, 9 LAW & CONTEMP. PROB. 311 (1942); Note, Tort Claims Against the United
States, 30 GEO. L.J. 462 (1942).

57. Act of Aug. 2, 1946, ch. 753, tit. IV, 60 Stat. 842. An analytical account of



177

1976] INTENTIONAL TORTS AMENDMENT 509

government for the negligent acts of its employees." Certain subse-
quent congressional acts abrogating immunity defenses have created

other pockets of exceptions to the general rule of federal nonliability."

It is important in this brief review to distinguish between the

federal government's liability for the acts of its employees and employ-

ees' individual liability for the same acts. While federal "entity" liability

developed pursuant to the doctrines and statutes sketched above, indi-

vidual liability was generally determined under state statutory and

common law." Thus, while the federal treasury could not be tapped

for an illegal invasion of a citizen's privacy, the federal officer or

employee involved could lose his private fortune if state law permitted.

Federal laws were enacted in the post-Civil War period that allowed

a federal recovery against state officials who exceeded their authority.

The rediscovery since the 1950's of the Civil Rights Act of 1871,61 for

example, has provided a meaningful federal remedy for a wide range of

opprobrious action by state officials, but the concurrent growth of an

individual immunity doctrine has clouded the ultimate effectiveness of

that remedy.62

the enactment of the FTCA may be found in 1 L. JAYSON, HANDLING FEDERAL TORT

CLAIMS: ADMINISTRATIVE & JUDICIAL REMEDIES § 60 (1974) [hereinafter cited as

JAYSON]. For a bibliography on the FTCA see Gantt, Indexed Bibliography of the

Federal Tort Claims Act (pt. 2), 24 FED. B.J. 226 (1964); Gerwig & Gantt, Indexed

Bibliography to the Federal Tort Claims Act—I965-1969, 29 FED. B.J. 129 (1969-70).

58. Actually, the scope of the FTCA is somewhat broader than negligent torts—

it permits suits for the intentional torts of trespass and invasion of privacy. See notes

98-99 and accompanying text infra.
59. For a comprehensive treatment of all compensatory remedies available under

statute to litigants against the federal government, see JAYSON, supra note 56, §§ 1-21.

60. It is also important at the state law level to distinguish state governmental lia-

bility from municipal liability, and the liability of various governmental entities from

that of state or local officers and employees. For an example of the bewildering com-

plexity of state governmental tort law, one need look no further than to Illinois, the state

in which the Giglottos and Askews resided. Recent Illinois experience with sovereign

immunity issues is detailed in Kionka, The King is Dead, Long Live the King: State

Sovereign Immunity in Illinois, 59 ILL. B.J. 660 (1971); Comment, Illinois Tort Claims

Act: A New Approach to Municipal Tort Immunity in Illinois, 61 Nw. U.L. REv. 265

(1966); Note, Torts—Local Governmental And Governmental Employees Tort Immu-

nity Act, 49 CHI.-KENT L. REV. 221 (1972).
61. 42 U.S.C. § 1983 (1970). E.g., Monroe v. Pape, 365 U.S. 167 (1961).

62. In Pierson v. Ray, 386 U.S. 547 (1967), the Supreme Court declared that a

judge sued under section 1983 had absolute immunity for judicial acts under well-

established principles. Id. at 553-54. Furthermore, federal defenses of "good faith" and

"probable cause" were declared available to law enforcement officials accused of prose-

cuting defendants illegally. Id. at 555-57. Recently, the Supreme Court has held that

a section 1983 damage action against the Governor of Ohio and officers and members of

its National Guard was not barred by any sovereign immunity principles lurking in the

eleventh amendment, but that those defendants were entitled to immunity defenses that
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The irony of section 1983 was that federal law provided an ag-
grieved plaintiff a recovery against illegal actions by state officials even
as it neglected federal relief for misdeeds of federal officials. A break-
through in developing a federal remedy against individual federal em-
ployees came in 1971, not through legislative actiorl but from the
Supreme Court, in the case of Bivens v. Six Unknown Named Agents."
In that case Mr. Justice Brennan accepted the argument that a cause of
action for damages against federal officers could rest on the fourth
amendment of the Constitution." Although Bivens did not spell out
the nature and number of such "constitutional" torts, subsequent lower
court cases have extended its logic to other types of constitutional
injury.65

(3) Legislative Proposals and Counterproposals

The specter of broad Bivens liability, as well as the activities of
Senators Ervin and Percy, seemed clearly to have been a major motive
behind the Justice Department's willingness in 1973 to propose new
legislation broadening federal governmental liability under the FTCA.
The decision was reached that the federal government should absorb the
impact of suits that might otherwise financially devastate individual
federal law enforcement officers. The Justice Department proposal had
four principal features. First, it was to have created a new federal cause
of action "where the claims for money damages sounding in tort arise
under the Constitution or statutes of the United States, such liability to
be determined in accordance with applicable federal law."66 The De-
partment's reference to torts arising "under the Constitution" was clearly
an invitation for the federal courts to expand their "constitutional tort"
theory, substituting (or at least supplementing) federal employee liabili-
ty with federal governmental liability for constitutional torts. By this
language, the Justice Department drafters apparently meant to refer to
and create a federal statutory claim equivalent to those torts that had

became more generous as their responsibilities increased. Scheuer v. Rhodes, 416 U.S.
232 (1974). See also Wood v. Strickland, 420 U.S. 308 (1975).

63. 403 U.S. 388 (1971).
64. Id. at 389.
65. See Paton v. La Prade, 524 F.2d 862 (3d Cir. 1975) (Bivens extended to dam-

age claims under the first amendment); Farber v. Rizzo, 363 F. Supp. 386, 398 (ED.
Pa. 1973) (first amendment); Johnston v. National Broadcasting Co., 356 F. Supp. 904
(E.D.N.Y. 1973) (sixth amendment).

66. Undated draft of a Department of Justice bill, copy on file in the University
of North Carolina Law Library [hereinafter cited as Justice Draft].



179

19761 INTENTIONAL TORTS AMENDMENT 511

been judicially recognized in Bivens,67 with the explicit intention that

"the case law in federal actions following Bivens will become the

applicable law."68 The drafters were following Justice Harlan's conclu-

sion in Bivens that a uniform body of federal law was highly preferable

to variegated liability under fifty different state laws.°

However, the Department's proposal to create a federal cause of

action "when the claims . . . arise under. . . statutes of the United States"

was somewhat more ambiguous. A reasonable interpretation would

have been that the Department merely meant by "statutes" to refer to

the FTCA itself (or to other statutes explicitly permitting suit against

the government)" and that such intent was manifested in the phrase

qualifying the "statutes" language, which read: "such liability to be

determined in accordance with applicable Federal law."71

67. Letter from Mike McKevitt of the Department of Justice to Robert B. Smith,

General Counsel, Senate Committee on Government Operations, Sep. 27, 1975, at 1,

copy on file in the University of North Carolina Law Library [hereinafter cited as

McKevitt Letter].
68. Id.
69. Id. at 1-2. See 403 U.S. at 409 (concurring opinion).

70. In a conversation on August 30, 1973 with H. McLean Redwine, Legislative

Attorney of the Justice Department, Mark Gitenstein directly raised the issue of the

scope of the term "statutes." Neither party seemed to have considered a reading limited

to the FTCA or other statutes waiving sovereign immunity. In a next-day recapitulation

of the major points of their conversation, Gitenstein wrote: "Would the word 'st
atute'

contained in sections 1 and 2 be interpreted to include Federal regulations? If that were

the case, an agent who violated regulations promulgated by a Federal agency would also

subject the Federal Government to liability, which would be an excellent added deterrent

to irresponsible activity by Federal law enforcement agents." Letter from Mark Giten
-

stein to H. McLean Redwine, Legislative Attorney, Department of Justice, Aug. 31,

1973, at 2, copy on file in the University of North Carolina Law Library [herein
after

cited as Gitenstein Letter]. The Justice Department eventually responded to the query by

stating, "[w]e doubt that the word 'statute' contained in Sections 1 and 2 would (or

should) be interpreted to include Federal regulations, and we have serious misgi
vings

as to whether the word 'regulation' should be added to the proposal." McKevitt Letter,

supra note 67, at 4.
71. The effect of the qualifying language "in accordance with applicable Federal

law" also received attention: "[W]hat is the meaning of the phrase 'such liability

to be determined in accordance with applicable Federal law' found in sections 1 and 2

of the proposal? Would that language refer a court to the Bivens case, and to case law

under 42 U.S.C. 1983? How does this phrase relate to earlier language in 28 U.S.C
.

1346(b) suggesting that liability is to be determined by the law of the place of the tort?
"

Gitenstein Letter, supra note 70, at 1. In response to this query by Gitenstein the Jus-

tice Department stated in a followup letter:
Traditional ordinary types of tort actions will continue to be determined by

state law. Actions sounding in tort which arise under the Constitution or stat-

utes of the United States were judicially recognized as valid causes of action

in Bivens. . . .
This remedy was fashioned by the Supreme Court to provide relief in sit-

uations not provided for by state law. The proposed statutory language was

selected for the reason that there is no such state law and the case law in fed-

eral actions following Bivens will become the applicable law.

McKevitt Letter, supra note 67, at 1.
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It appeared that the Justice Department read Bivens as recognizing
tort claims not only from constitutional violations by government
authorities but from statutory violations as well. This notion that a
remedy in tort automatically had become available whenever the govern-
ment violated its own statutes was thoroughly novel. The idea was not
explicit in Bivens, and the significance of such a profoundly far-
reaching proposal seems not to have been completely grasped by the
federal drafters. Nevertheless, recognition of such liability was one
intended feature of the Justice proposal, and it remains important
today.72

A second feature, and perhaps the principal motivating factor, was
to have been a substitution of governmental liability for individual em-
ployee liability. To this end the proposed bill made the governmental
remedy exclusive.73 The Department was able to advance several rea-
sons for the proposed limitation, including improvement of federal em-
ployee morale, increase of governmental effectiveness by freeing em-
ployees from worry about personal liability, provision of a more appro-
priate means of employee "discipline," and elimination of the possibil-
ity of conflict of interest caused by the Justice Department's long-
standing tradition of defending suits against federal employees."

In advocating this shift to exclusive governmental liability, the
Department also pointed to section 2679 of the FTCA, which makes
recovery against the government the exclusive remedy for damages
resulting from negligent operation by federal employees of motor vehi-
cles.75 The Justice Department argued that such special treatment for
certain employee acts was unfair, and that a uniform provision covering
all federal acts would be more equitable. Of course, the counter-
argument was that the agents were acting intentionally and should not
be immunized from liability. The only effective deterrent to such ac-
tivity might be individual agent liability.

72. See notes 98-101 and accompanying text infra.
73. Sec. 4. Section 2679(b) of title 28, United States Code, is amended to read as

follows:
(b) The remedy against the United States provided by sections 1346(b) and2672 of this title for injury or loss of property, or personal injury or deathcaused by the negligent or wrongful act or omission of any employee of theGovernment while acting within the scope of his employment is exclusive ofany other civil action or proceeding arising out of or relating to the same sub-ject matter against the employee whose act or omission gave rise to the claim,or against the estate of such employee.

Justice Draft, supra note 66.
74. McKevitt Letter, supra note 67, at 4-6.
75. Id. at 4-5. See 28 U.S.C. §12679(b)-(d) (1970).



181

1976] INTENTIONAL TORTS AMENDMENT 513

A third feature was to have been a restriction of liability to "actual
damages" and "where appropriate, reasonable compensation for general
damages not to exceed $5,000." The absence of a provision for
punitive damages76 and the limitation on general damages could be
troublesome in circumstances involving constitutional torts or invasion
of privacy, in which damages are not easily objectified.

The final principal feature of the Justice Department proposal was,
in some respects, the most startling. It was to abolish immunity, not
merely for the acts of Justice Department or law enforcement personnel,
but for tortious acts of all federal governmental employees." This most
salutary feature of the Justice proposal was ultimately narrowed to
coverage of federal investigative and law enforcement officers:Ts

The two Senate committees most concerned with broadening feder-
al liability—the Government Operations Committee and the Subcom-
mittee on Constitutional Rights—prepared several counterproposals.

76. The pertinent section of the draft bill reads as follows:
Section 2674 of title 28, United States Code, is amended by deleting the first
paragraph and substituting the following:

"The United States shall be liable in accordance with the provisions of
section 1346(b) of this title, but shall not be liable for interest prior to judg-
ment or for punitive damages: Provided, That for claims arising under the
Constitution or statutes of the United States, recovery shall be restricted to ac-
tual damages and, where appropriate, reasonable compensation for general
damages not to exceed $5,000."

Justice Draft, supra note 66, § 3. The exclusion of punitive damages would have been
consistent with prior FTCA law, which does not permit punitive recovery. See text ac-
companying notes 189-91 infra.

In clarifying the use of its terms, the Justice Department wrote:
General damages are those damages actually incurred but which are incapable
of specific ascertainment or measurement. Special damage includes items such
as medical bills, lost income, property damage, etc. General, as opposed to
special damages, include damages for intangible items such as hurt feelings,
mental anguish, pain, suffering, humiliation, etc.

We have limited general damages to no more than $5,000 as a means
of defining "reasonable" in terms of reasonable general damages. It must be
borne in mind that an aggrieved person will receive his full out of pocket loss
without any general damage award. . . . We feel that a dollar limit for gen-
eral damages is appropriate so that courts will not begin to assess punitive dam-
ages under the guise of compensating a plaintiff. There is some room for dif-ference on what constitutes a reasonable sum.

McKevitt Letter, supra note 67, at 2.
77. The Justice Department proposed to modify 28 U.S.C. § 2680(h) to read asfollows: "Any claims arising out of libel, slander, misrepresentation, deceit or interfer-

ence with contract rights." Justice Draft, supra note 66, § 5. Since section 2680(h)
details certain exclusions from the FTCA, only the torts named in the draft sectionwould have continued to be immune from suit.

78. White House officials negotiating on the amendment to H.R. 8245 refused toaccept an amendment to section 2680 that would encompass all federal employees. In-
deed, Administration support of many features of the comprehensive Justice Department
proposal was less than enthusiastic.
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One version, which included direct repeal of the no-knock laws" for

drug agents, did not meet with favor and was abandoned.8° Instead,

the committee staffs turned to the issue on which there was apparent

Administration willingness to move and which, after all, they had

identified as the most disgraceful aspect of the Collinsville raids—the

inadequate federal liability for tortious abuses.

The committee draft" that received serious attention, while adopt-

ing the new cause of action as drafted by the Justice Department,

differed from the Justice Department proposal in two major respects.

First, it suggested permitting "all actual, general and consequential

damages and, where appropriate, reasonable compensation for punitive

or exemplary damages not to exceed $50,000." Secondly, it did not

make the governmental remedy exclusive; instead, by omitting any

exclusivity provision, it permitted a plaintiff to sue both the government

and its employee. The committee draft did accept the Justice Depart-

ment's understanding of the sources of the new cause of action, how-

ever. The Senate memorandum articulated its understanding of the

measure in the following terms:

This section further states that liability of the government is to be
determined by "applicable federal law." By this it is intended that
the courts look to the Bivens case, and the cases that have arisen
as a result of that decision; that the courts look to the case law

79. Repeal of the no knock statute was finally enacted. Pub. L. No. 93-481, —,
88 Stat. 1455, repealing 21 U.S.C. § 879(b) (1970).

80. Undated draft, entitled "A Bill to protect the constitutional and common law
rights of citizens who are the victims of tortious acts or omissions by agents or employ-
ees of the Federal Government, and for other purposes," copy on file in the University
of North Carolina Law Library.

81. Undated draft bill of the Senate Committee on Government Operations, en-
titled "To Amend Reorganization Plan Numbered 2 of 1973," copy on file in the Uni-
versity of North Carolina Law Library [hereinafter cited as Senate Draft].

82. Id. § 5. In a memorandum clarifying its proposal, the Senate Committee ob-
served:

This provision is designed to provide complete compensation for all out-of-
pocket expenses and all possible related or consequential damages including
pain, suffering and humiliation. Of course, in many cases where a federal
agent violates the constitutional rights of a citizen via an illegal search there
are no out-of-pocket expenses or actual damages to the victim but only severe
humiliation. This provision is designed to make it clear that the victim is en-
titled to complete compensation for that humiliation, pain and suffering even
if there are no actual damages.

Senate Comm. on Gov't Operations, Memorandum on No-Knock Legislation, Aug. 28,
1973, at 4, copy on file in the University of North Carolina Law Library [hereinafter
cited as Senate Memorandum]. It is questionable whether this view accurately stated
the law relating to damages for "humiliation." As Professor Dobbs has made clear,
what we are talking about in these cases is general damages for a dignitary injury which
may be more than nominal even though there is no economic or physical injury. D.
DOBBS, HANDBOOK OF THE LAW OF REMEDIES § 7.1, at 509-10 (1973).
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under section 1983 . . . in which state agents are held liable for
their unconstitutional acts; and that courts look to the relevant
case law under the FTCA. In referring the courts to the case law
under section 1983 it is intended that the federal government be
liable to the same extent and in the same manner as state officials
under section 1983.83

This statement indicated that, like the Justice Department, the Senate
committees were attacking the problem almost exclusively from the
perspective of Bivens and section 1983, without realizing that the
Bivens analysis had itself been necessary only because no statute had
been passed to give the courts power to award damages to an injured
individual for government misdeeds.

On one point, however, the Senate committees were clearly insis-
tent on distinguishing their recommendation from prior law. The
federal government was not to be allowed to escape liability under the
new statute by retreating behind various "defenses" that had been
created under Bivens" or section 1983.85 Thus the Senate memoran-
dum declared:

It is not the intention of this amendment to allow any other defenses
[besides those in section 2680(h)] that may be available to indi-
vidual defendants by state or federal law, custom or practice to be
asserted [by] the government. Congress does not oppose, however,
the assertion of defenses of good faith and reasonable belief in the
validity of the search and arrest on behalf of individual government
defendants, so long as it is understood that the government's lia-
bility is not co-terminous with that of the individual defendants.86

Thus, despite the constant reference in legislative documents to Bivens
and section 1983, the proposed federal liability was meant to differ in
this very crucial aspect from its historical analogues.

In the main, both the legislative committees and the Justice Depart-
ment failed fully to grasp that by drafting a comprehensive bill to define
federal intentional tort liability they could have obviated any necessity to

83. Senate Memorandum, supra note 82, at 3. The temptation to equate Bivens
recoveries with section 1983 appears irresistible and the courts are beginning to do so
with increasing frequency. See, e.g., Paton v. La Prade, 524 F.2d 862 (3rd Cir. 1975).

84. Under Bivens theory, as expounded by the Second Circuit on remand from the
Supreme Court, a law enforcement officer could defend against liability by asserting the
good faith of his action and the reasonable belief in the validity and necessity of the
arrest and search. Bivens v. Six Unknown Named Agents, 456 F.2d 1339 (2d Cir.
1972).

85. Section 1983 has been interpreted to contain a broad defense of good faith.
See note 62 and accompanying text supra.

86. Senate Memorandum, supra note 82, at 5.
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rely on analogies to Bivens' "constitutional tort" theory or on section
1983 case law that had developed largely as a result of statutory inade-
quacies. Furthermore, the narrow parameters of the legislative ac-
tivity, restricted to an amendment to section 2680(h), meant that the
drafters did not direct attention to the peculiar idiosyncrasies of the
Federal Tort Claims Act.87 Therefore, the drafters ignored certain
basic problems in using the FTCA as a vehicle for their intended pur-
pose. Instead, all attention seemed directed at achieving a compromise
between administrative and legislative positions based on a preoccupa-
tion with the Bivens and section 1983 background.

(4) Passage

The Justice Department proposal was submitted to the Vice Presi-
dent, as President of the Senate, by the Attorney General on September
17, 1973.88 The bill was subsequently introduced as Senate Bill No.
2558 by Senator Roman Hruska on October 10, 1973, and referred to
the Committee on the Judiciary.89 Senator Ervin decided to exert
legislative pressure for his own version by appending it to HOuse of
Representatives Bill No. 8245, a bill pending in the Senate Committee
on Government Operations.9° Since that bill made significant changes
in the organization of the federal drug control apparatus, it had some
ostensible connection with the changes Ervin sought in the FTCA.
However, the more pertinent reason for employing H.R. 8245 was
Ervin's knowledge that the Administration and other interested par-
ties' wanted the bill passed quickly. In subsequent negotiations, there-
fore, the Administration agreed to drop its restriction of recovery to

87. See text following note 110 infra.
88. Letter from Attorney General Elliot Richardson to Vice President Spiro Ag-

new, Sept. 17, 1973, together with the revised Justice Department Draft, entitled "A Bill
to amend title 28 of the United States Code, to provide for an exclusive remedy against
the United States in suits based upon acts or omission [sic] of United States employees
and for other purposes," copies on file in the University of North Carolina Law Library.

89. 119 CONG. REC. 33494 (1973).
90. The original intent of H.R. 8245 is detailed in H.R. REP. No. 303, 93d Cong.,

1st Sess. 3-6 (1973). The purpose of H.R. 8245 was twofold: (1) to establish the Drug
Enforcement Agency as a successor to BNDD and DALE; (2) to repeal a transfer of
900 agents from the Immigration and Naturalization Service of the Justice Department
to the Customs Bureau in the Treasury Department. Id. at 1.

91. On November 6, 1973, Ervin received a letter from Congressman Chet
Holifield, Chairman of the House Committee on Government Operations, request-
ing quick action on H.R. 8245 because of Immigration and Naturalization Service
pressure. Holifield alluded to the "non-germane" amendments which Ervin's committee
was considering and asked that they be dealt with separately. Letter from Chet Holi-
field to Honorable Sam J. Ervin, Chairman, Committee on Government Operations,
Nov. 1, 1973, copy on file in the University of North Carolina Law Library.
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"actual damages" plus $5,000 in "general damages." In exchange, the
legislative committees gave up a litigant's right to sue both the federal
government and the individual malefactor." Also, inexplicable except
as a result of preoccupation with Collinsville, the Senate committees
permitted liability to be restricted to "acts or omissions of investigative
or law enforcement officers." Other federal employees and officers
were excluded from coverage, though the initial Justice Department
position had offered the possibility of suit against any federal employee.

On November 28, the Administration, in a letter from the Execu-
tive Office of the President, agreed "not to object" to the addition of the
Senate Committee's amendment to H.R. 8245." The next day, the
bill was reported out to the full Senate, voted upon, and returned to
the House on December 4, 1973, as amended." Although some fur-
ther delay ensued, the bill as amended finally passed in the House
on March 5, 1974—though not without strenuous dissentn—and be-
came law on March 16, 1974.96

THE AMENDMENT

A. Basic Features

The text of the new amendment is quite brief. It supplements 28
U.S.C. § 2680(h) as follows:

The provisions of this chapter and 1346(b) of this title
shall not apply to—(h) Any claim arising out of assault, battery,
false imprisonment, false arrest, malicious prosecution, abuse of
process, libel, slander, misrepresentation, deceit, or interference
with contract rights: Provided, That, with regard to acts or omis-
sions of investigative or law enforcement officers of the United
States Government, the provision of this chapter and section 1346
(b) of this title shall apply to any claim arising, on or after the
enactment of this proviso, out of assault, battery, false imprison-
ment, false arrest, abuse of process, or malicious prosecution. For
the purpose of this subsection, 'investigative or law enforcement

92. Letter from Frederic V. Malek, Deputy Director, Office of Management and
Budget, to Sam Ervin, Nov. 28, 1973, copy on file in the University of North Carolina
Law Library.

93. S. REP. No. 588, 93d Cong., 1st Sess. 4 (1973).
94. 119 CONG. REC. 38559, 39309 (1973).
95. Representative Wiggins was particularly concerned about lack of House debate

on the amendment. He opposed the amendment unless its passage was connected to
careful congressional investigation of the fourth amendment's exclusionary rule. See
120 CONG. REC. H 1398-1402 (daily ed. Mar. 5, 1974). See text accompanying notes
198-205 infra.

96. 120 CONG. REC. H 2383 (daily ed. Apr. 2, 1974).



186

518 NORTH CAROLINA LAW REVIEW [Vol. 54

officer' means any officer of the United States who is empowered
by law to execute searches, to seize evidence, or to make arrests
for violations of Federal law."

Since section 2680(h) establishes exclusions from FTCA coverage, the
amendment, by excepting suits against law enforcement officers from
the operation of the section, permits such suits.

Cursory reading of section 2680(h) probably accounts for the
frequent statement that the FTCA excludes "intentional" torts from
coverage. Actually, the list beginning "assault, battery . . . " omits
mention of a number of intentional torts, most notably trespass and
invasion of privacy, that have never been excluded from FTCA cover-
age. Successful suits have been brought against the federal government
for trespass," and it is likely that the willingness of DALE officials to
settle with the Giglottos and Askews" reflected recognition that trespass
claims might well have been successful. The amendment's failure to
refer to trespass and invasion of privacy therefore does not reflect a
legislative disinclination to permit suits on such causes of action; rather,
such suits were possible prior to the amendment. In fact, the report
of the Committee on Government Operations of the Senate explicitly
states:

The Committee realizes that under the Federal Tort Claims
Act, Government tort liability for intentional conduct is unclear.
For example certain intentional torts such as trespass and invasion
of privacy are not always excluded from Federal Tort Claims Act
coverage. Obviously, it is the intent of the Committee that these
borderline cases under the present law, such as trespass and inva-
sion of privacy, would be viewed as clearly within the scope of the
Federal Tort Claims Act . . . .100

It is clear, however, that the amendment does not permit suit on all
intentional torts previously excluded from FTCA coverage. Libel,

97. 28 U.S.C.A. § 2680(h) (Supp. 1976) (emphasis added), amending 28 U.S.C.
§ 2680(h) (1970).

98. See, e.g., Hatahley v. United States, 351 U.S. 173 (1956); Black v. United
States, 389 F. Supp. 529 (D.D.C. 1975); Ira S. Bushey & Sons, Inc. v. United States,
276 F. Supp. 518 (E.D.N.Y. 1967), aff'd, 398 F.2d 167 (2d Cir. 1968). See generally
Annot., 23 A.L.R.2d 574 (1952). In addition, federal courts have permitted recovery
to plaintiffs assaulted or battered by third parties when the government's negligence has
been alleged to have permitted the assaults. Gibson v. United States, 457 F.2d 1391
(3d Cir. 1972); Rogers v. United States, 397 F.2d 12, 15 (4th Cir. 1968); Muniz v.
United States, 305 F.2d 285 (2d Cir. 1962) en banc, aff'd, 374 U.S. 150 (1963).
Assaults and batteries arising out of negligence by employees of the Public Health Serv-
ice in the performance of medical, surgical or dental procedures can properly be the
subjects of claims under 42 U.S.C. § 233(e) (1970).

99. See notes 28-29 supra.
100. S. REP. No. 588, 93d Cong., 1st Sess. 3 (1973).
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slander, misrepresentation, deceit and interference with contractual
rights were omitted from the language of the amendment and continue
to be "protected" governmental activities.101

The amendment carefully limits its effect to "investigative or law
enforcement officers of the United States government"—a term that is
defined to mean "any officer of the United States who is empowered by
law to execute searches, to seize evidence or to make arrests for viola-
tions of Federal law." Well-established constitutiona1,102 statutory' °3
and case lawl" distinctions between federal "officers" and federal "em-
ployees" seem invoked by the amendment's definition, although that was
apparently not the intent of the drafters. Nevertheless, the amendment
seems likely to be interpreted to preclude suit against either federal
employees105 or federal officers without the statutory power to search,
seize evidence, or make arrests. This patchwork coverage may there-
fore prove an occasional refuge against liability, necessitating a check
of federal statutes to ascertain whether those who violated a citizen's
rights fall within the limitations of this clause. While the definition
should reach those federal officials who are most likely to commit inten-
tional torts, the restrictions may prove unfortunate in certain circum-
stances. For example, if those at Collinsville who committed tortious
acts were federal "employees,"" liability under the FTCA would in
all likelihood be precluded.

On the other hand, whole areas of potential liability, not contem-
plated by those who drafted with Collinsville in mind, are created by the
amendment. The warden of a federal penitentiary is appointed by the

101. See, e.g., United States v. Neustadt, 366 U.S. 696 (1961) (misrepresentation);
Dupree v. United States, 264 F.2d 140 (3d Cir.), cert. denied, 361 U.S. 823 (1959) (in-
terference with contract); Di Silvestro v. United States, 181 F. Supp. 860 (E.D.N.Y.),
cert. denied, 364 U.S. 825 (1960) (libel).

102. "[The President] shall nominate and by and with the Advice and Consent of
the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of
the Supreme Court, and all other Officers of the United States . . . ." U.S. CONST.
art. II, § 2.

103. E.g., 5 U.S.C. § 2104 (1970), which defines officers to include only those re-
quired by law to be appointed in the civil service by the President, a court of the United
States, the head of an executive agency, or the secretary of a military department.

104. Burnap v. United States, 252 U.S. 512 (1920); United States v. Smith, 124 U.S.
525 (1888); United States v. Mouat, 124 U.S. 303 (1888); United States v. Hartwell,
73 U.S. (6 Wall.) 385 (1867); Hoeppel v. United States, 85 F.2d 237 (D.C. Cir.), cert.
denied, 299 U.S. 557 (1936); Hobson v. Hansen, 265 F. Supp. 902 (D.D.C. 1967).

105. On the question of who are "employees" under the FTCA see Annot., 57
A.L.R.2d 1448 (1958).

106. Apparently certain BNDD employees had, at the time of the Collinsville raids,
statutory authority to execute searches and make arrests. 21 U.S.C. § 878 (1970).
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Attorney Genera.11°7 and is empowered to conduct searches. 108 There-
fore, the statute would seem to permit certain prisoners, unlawfully held,
first to secure release on a habeas corpus petition and thereafter to
recover damages from the federal government for false imprisonment.108
Other unforeseen occasions for litigation may be available under the
amendment, awaiting only recognition by creative attorneys. For exam-
ple, illegal seizure of evidence from a criminal defendant currently
constitutes a routine ground for a suppression hearing prior to trial.
There is no apparent reason why it should not in the future also be the
occasion for the initiation of a civil suit against the government.1"

In any case, as indicated earlier, no use of the amendment is
possible without constant attention to the peculiarities of the FTCA.
Because of a perhaps hasty decision to draft this intentional tort provi-
sion into the FTCA—a statute originally framed with negligence liabili-
ty in mind—several key assumptions of the new amendment's drafters
almost certainly lack foundation. Three of the most serious problem
areas deserve close attention.

B. Special Features of the FTCA

(1) The Law of the Place

The jurisdictional provision under which FTCA suits are brought
reads in pertinent part:

Subject to the provisions of chapter 171 of this title, the district
courts, together with the United States District Court for the District
of the Canal Zone and the District Court of the Virgin Islands,
shall have exclusive jurisdiction of civil actions on claims against
the United States, for money damages, accruing on and after Jan-
uary 1, 1945, for injury or loss of property, or personal injury
or death caused by the negligent or wrongful act or omission of any
employee of the Government while acting within the scope of his
office or employment, under circumstances where the United States,

107. 18 U.S.C.A. § 4001(b) (1) (Supp. 1976).
108. See Stroud v. United States, 251 U.S. 15, 21 (1919); Hayes v. United States,

367 F.2d 216, 221 (10th Cir. 1966).
109. The United States may clearly be held liable for negligent treatment of a pris-

oner under certain circumstances. United States v. Muniz, 374 U.S. 150 (1963). See
also Fleishour v. United States, 244 F. Supp. 762 (N.D. Ill. 1965), aff'd, 365 F.2d 126
(7th Cir.), cert. denied, 385 U.S. 987 (1966).

110. This was a particular concern of Representative Wiggins, who opposed this
amendment on the floor of the House. See 120 CONG. REC. H 1400 (daily ed. Mar.
5, 1974).
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if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred.ln

The new intentional tort claims, of course, fall within the clause of
section 1346 permitting suit for a "wrongful" act or omission."2

The first feature in this section that requires comment is the phrase
"in accordance with the law of the place." The impact of that phrase,
as the history of its application to negligence actions since 1946 makes
clear,"3 is that there is no uniform federal law of tort liability. When
sovereign immunity was abrogated in 1946, Congress did not see the
need to fashion a single law of federal negligence liability. Instead,
Congress apparently reasoned that it was appropriate for both plaintiff
and defendant to be governed by the usual rules of liability in the place
where the accident occurred. Thus, for example, a federal mail
truck driver who accidentally struck another vehicle in Florida would be
subject to whatever liability that state imposed upon negligent drivers
generally.114 Such a variegated pattern of culpability may make sense
in the context of negligent tort recovery, but its rationale in suits against
law enforcement officials for intentional torts seems unjustified. The
amendment seeks to establish a standard of appropriate conduct for
all federal officials who are charged with responsibility for ensuring
constitutional rights. To make this demonstrably federal standard
dependent upon state law turns the liability question on its head.
The Collinsville raids, it should be recalled, were carried out in Illinois
by federal agents operating out of DALE's St. Louis, Missouri, office.
Few would contend that the elements of a claim against such miscon-
duct should vary because the officers crossed a state line to make their
raid. While it may be true that elements defining intentional torts may,
like those of negligence, be similar in many states, the possibilities for

111. 28 U.S.C. § 1346(b) (1970). Venue of an FTCA claim is governed by id. §
1402(b).

112. The House committee version, which included claims arising out of "negligent
or wrongful act or omission," prevailed over the Senate bill, which covered only claims
arising out of negligence. H. REP. No. 2245, 77th Cong., 2d Sess. 11 (1942). See
Myers & Myers, Inc., v. United States Postal Service, 527 F.2d 1252 (2d Cir. 1975)
(questioning whether termination of contract is "wrongful act").

113. "What this means is that the Act does not create new causes of action—in the
sense of inventing new types of torts—but provides for the acceptance of liability by
the United States for the misconduct of its employees when such misconduct constitutes
an actionable wrong under the law of the state where it occurred, subject to the other
restrictions or limitations of the Tort Claims Act." 1 JAYSON, supra note 57, § 217.01,
at 9-133.

114. E.g., Beit v. United States, 260 F.2d 386 (5th Cir. 1958); see American Ex-
change Bank v. United States, 257 F.2d 938 (7th Cir. 1958).

26-729 0 - 78 - 13
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uneven coverage remain and must be taken into account under the

amendment. And claims and defenses are not the only aspects of a suit

governed by state law. Damages are also assessed in accordance with

the applicable state standard,'" except insofar as that standard is con-

trary to the explicit terms of the FTCA."" Under section 2674, for

instance, prejudgment interest may not be recovered in an FTCA

suit."7 More importantly, section 2674 precludes the recovery of

punitive damages-often an important element of an intentional tort

recovery-except in the circumscribed instance explained in the stat-

ute."'

One of the strangest results inferred by courts from the "law of the

place" doctrine involves "scope of employment."9 After a sharp split

among circuit courts"° the Supreme Court held in Williams v. United

States"' that state respondeat superior law would determine whether a

government employee in an FTCA action was acting within the scope of

his employment for liability purposes."2 This recourse to state law

principles has been held appropriate even as to the actions of military

personnel."' By contrast, whether one is a "federal employee" within

the meaning of the FCTA is a question of federal law.124 But since

the amendment by its terms applies to federal "officers," and since the

115. Cf. Williams v. United States, 379 F.2d 719 (5th Cir. 1967).
116. Cf. Buchanan v. United States, 305 F.2d 738 (8th Cir. 1962).
117. E.g., Mills v. Tucker, 499 F.2d 866 (9th Cir. 1974).
118. "If, however, in any case wherein death was caused, the law of the place where

the act or omission complained of provides, or has been construed to provide, for dam-
ages only punitive in nature, the United States shall be liable for actual or compensatory
damages, measured by the pecuniary injuries resulting from such death to the persons
respectively, for whose benefit the action was brought, in lieu thereof." 28 U.S.C. §
2674 (1970). This provision is clearly meant to permit damages under statutes such
as the Massachusetts Death Act. See Massachusetts Bonding & Ins. Co. v. United
States, 352 U.S. 128 (1956).

119. See text accompanying note 111 supra.
120. Compare United States v. Lushbough, 200 F.2d 717 (8th Cir. 1952); United

States v. Eleazer, 177 F.2d 914 (4th Cir. 1949), cert. denied, 339 U.S. 903 (1950); and
Hubsch v. United States, 174 F.2d 7 (5th Cir.), cert. granted, 338 U.S. 814, opinion
on settlement, 338 U.S. 440 (1949), appeal dismissed per stipulation, 340 U.S. 804
(1950); with Christian v. United States, 184 F.2d 523 (6th Cir. 1950); and Murphey v.
United States, 79 F. Supp. 925 (N.D. Cal. 1948), rev'd, 179 F.2d 743 (9th Cir. 1950).

121. 350 U.S. 857 (1955) (per curiam).
122. See, e.g., Henderson v. United States, 429 F.2d 588 (10th Cir. 1970); United

States v. Holcombe, 259 F.2d 505 (4th Cir. 1958); see Annot., 6 A.L.R. FED. 373
(1971).

123. Williams v. United States, 350 U.S. 857 (1955); Badger State Mut. Cas. Co.
v. United States, 383 F. Supp. 1226 (E.D. Wis. 1974), criticized in Faix, Althea
Williams Revisited: "Line of Duty" Cases-Need for Reconsideration, 26 FED. B.J. 12
(1966).

124. LeFevere v. United States, 362 F.2d 352 (5th Cir. 1966); Pattno v. United
States, 311 F.2d 604 (10th Cir. 1962).
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legacy of section 1983 litigation is available to aid the definitional proc-
ess, the question of scope of employment in litigation under the amend-
ment should be answered independently of prior interpretations under
the general provisions of the FTCA.125

(2) "Private Person" Analogy

A second feature of the FTCA that poses problems for suits
brought under the new amendment is the phrase that holds the federal
government liable "under circumstances where the United States, if a
private person, would be liable."9126 This restriction is repeated at
another place in the Act: "The United States shall be liable, respecting
the provisions of this title relating to tort claims, in the same manner and
to the same extent as a private individual under like circumstances

127 As was true with the "law of the place" doctrine, the. . . .
"private person" doctrine seems more appropriately applied to negligent
torts than to intentional tortious activity. Many law enforcement activi-
ties that might call forth an FTCA suit have no clear private analogies,
and state standards of liability may not exist.128 When it comes to
liability for constitutional torts, there is by definition no analogy to
equivalent injuries by private persons. Even in the negligence area, the
ambiguity of the doctrine generated serious judicial disagreement for the
first decade after the adoption of the FTCA.'28 The history of interpre-

125. For comparison, it may be useful to turn to the "under color of law" discussion
in Monroe v. Pape, 365 U.S. 167, 171-87 (1961), which made it clear that state officials
would be acting under color of law (or here, within the scope of their employment)
when they violated a person's constitutional rights in derogation of specific statutory du-
ties to the contrary.

126. 28 U.S.C. § 1346(b) (1970).
127. Id. § 2674.
128. As Louis Jaffe remarked, "the complex and various activities of government

and the activities of private enterprise are as different as they are alike, and the appli-
cation of a doctrine of respondeat superior to government raises a host of problems for
which the private law provides doubtful analogies." Jaffe, supra note 46, at 211.

129. In one of the first important cases, Feres v. United States, 340 U.S. 135
(1950), plaintiffs' deceased had perished in a barracks fire while on active military duty.
Plaintiff alleged negligent failure to maintain an adequate night watch and careless use
of barracks with certain dangerous heating defects. Among other justifications for re-
jecting the claim the Supreme Court stated: "One obvious shortcoming in these claims
is that plaintiffs can point to no liability of a 'private individual' even remotely analo-
gous to that which they are asserting against the United States. . . . For no private
individual has power to conscript or mobilize a private army." Id. at 141. The restric-
tive reading espoused in Feres was continued in Dalehite v. United States, 346 U.S. 15
(1953), in which the Supreme Court agreed with a circuit court's rejection of govern-
mental liability based on negligent firefighting by the Coast Guard, finding no "analo-
gous liability" to the law of torts. Id. at 42. Two years later, in Indian Towing Co.
v. United States, 350 U.S. 61 (1955), the Court was faced with a plaintiff whose barge
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tation of the doctrine, however, demonstrates a gradually more flexible
reading of the clause that has extended rather than restricted the govern-
ment's liability.

Rayonier Inc. v. United States,"° a case in which the Forest Service

had mismanaged a firefighting effort in a public forest, causing damage

to private citizens, clarified any doubts about the Court's intention to

move toward greater governmental liability. The district court had

dismissed on the ground that firefighting was without private analo-

gy."' On appeal, the government relied upon earlier cases like Dale-

hite v. United States' and Indian Towing Co. v. United Statesl"

suggesting that liability be analyzed along the governmental-versus-

proprietary lines that had been developed in the law governing munici-

pal corporations."4 The Supreme Court rejected the municipal corpo-

ration analogy entirely: "We expressly decided in Indian Towing that

the United States' liability is not restricted to the liability of a municipal

corporation or other public body . . . . To the extent that there was

anything to the contrary in the Dalehite case it was necessarily rejected

by Indian Towing." In an important interpretation of the congres-

sional intent behind the FTCA, the Court continued:

It may be that it is "novel and unprecedented" to hold the United
States accountable for the negligence of its firefighters, but the
very purpose of the Tort Claims Act was to waive the Government's
traditional all-encompassing immunity from tort actions and to
establish novel and unprecedented government liability.'"

had run aground because of Coast Guard negligence in failing to keep a lighthouse oper-
ational. The Government argued, naturally, that there was no "private person" analogy.
The majority opinion, however, distinguished Feres as merely precluding suits by service-
men for service-related injuries. Dalehite was rejected for reasons not fully expressed.
With reasoning which presaged—if indeed it did not initiate—a broader reading of the
clause, the Court remarked: "The Government reads the statute as if it imposed liability
to the same extent as would be imposed on a private individual 'under the same circum-
stances.' But the statutory language is 'under like circumstances,' and it is hornbook
tort law that one who undertakes to warn the public of danger and thereby induces re-
liance must perform. . . in a careful manner." Id. at 64-65.

130. 352 U.S. 315 (1957).
131. See 225 F.2d 642, 644 (9th Cir. 1955) (affirming dismissal by the District

Court).
132. 346 U.S. 15 (1953).
133. 350 U.S. 61 (1955).
134. 225 F.2d at 645-46. For a discussion of governmental versus proprietary func-

tions in municipal corporation tort immunity see W. PROSSER, HANDBOOK OF THE LAW
OF TORTS § 131, at 977-84 (4th ed. 1971).

135. 352 U.S. at 319. This analysis had already been rejected by certain lower fed-
eral courts. Eastern Airlines, Inc. v. Union Trust Co., 221 F.2d 62 (D.C. Cir. 1955);
Somerset Seafood Co. v. United States, 193 F.2d 631 (4th Cir. 1951); Cerri v. United
States, 80 F. Supp. 831 (N.D. Cal. 1948).

136. 352 U.S. at 319. It is important to note that even if the state government
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Most subsequent cases have followed Rayonier's lead in holding the
government liable for activities in which negligence has been clear.137

Against this background, an expansive reading of the "private
person" doctrine in the intentional tort context seems justified. Fur-
thermore, the insistence by the Senate drafters that no special govern-
mental defenses preclude federal liabilityl" should mean, at the least,
that the government could claim no defenses—apart from those in the
FTCA itself—that are unavailable to a private defendant. Thus, for
example, an erroneous forced entry by law enforcement officers into an
apartment should be tortious under the FTCA even if the search met
constitutional requirements of probable cause and "reasonableness."
Under well-known standards of tort law, a trespass can be committed
even if the offender does not intend the violation but inadvertently
wanders onto another's land)" Of course such a remedy would clearly

move beyond redress merely for "constitutional torts." Although cer-
tain language in the legislative report seems to stop short of such an

expanded concept of liability,140 the sense of Congress' action in re-

sponse to Collinsville tends to reinforce this broader interpretation.

(3) The Due Care Defense and the "Discretionary
Function Exception"

The FTCA is not simply a signpost directing a litigant toward state

law. Two very important federal defenses drafted into section 2680(a)

offer serious impediments to a successful claim against the government.

The section reads:
The provisions of this chapter and section 1346(b) of this title
shall not apply to—
(a) Any claim based upon an act or omission of an employee of

the Government, exercising due care, in the execution of a
statute or regulation, whether or not such statute or regula-
tion be valid, or based upon the exercise or performance or
the failure to exercise or perform a discretionary function or
duty on the part of a federal agency or an employee of the

would be immune from suit under state law for an alleged act or omission, an FTCA

plaintiff can nevertheless sue the United Sates if a private individual would be liable

under the law of that state. Big Head v. United States, 166 F. Supp. 510 (D. Mont.

1958).
137. United States v. Muniz, 374 U.S. 150 (1963); Downs v. United States, 522

F.2d 990 (6th Cir. 1975).
138. See text accompanying notes 84-86 supra.
139. W. PROSSER, supra note 134, § 13, at 74.
140. See text accompanying note 166 infra.
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Government, whether or not the discretion involved be
abused."'

As Jayson has observed:
It is evident from the legislative history and the courts' interpreta-
tion of section 2680(a) that the first clause of the section was de-
signed to prevent litigants from utilizing a suit in tort under the
Act as a means of testing the constitutionality or legality of laws
or regulations, and that the second was designed to remove from
the coverage of the Act claims based upon governmental conduct
which, under traditional principles, falls within the broad ambit of
so-called discretionary functions." 2

Because negligent torts, almost by definition, do not occur in "the
exercise of due care," there have been few cases interpreting that clause.
The clause could experience much greater litigation in the intentional
torts context, however, since it is reminiscent of the good faith immunity
defense that has been developed under section 1983.'43 If DALE
regulations covering search and seizure methods, for example, were to
be drafted in such a fashion that they mandated or even permitted
tortious conduct, the government might argue that a law enforcement
officer's "due care" execution of such regulations in "good faith" should
insulate the government from suit under the FTCA.

Fortunately, the slim precedent in this area appears to refute such a
broad reading of the clause. In Hatahley v. United States,'" eight
Navajo families who lived on public lands in San Juan County, Utah,
sued the federal government to recover damages for the destruction of
their horses, which had been permitted to roam freely. Apparently
federal agents, who wished the Indians to leave their homesites, had
used Utah's "abandoned horse statute" to round up and destroy the
animals.145 After finding that the FTCA was applicable and that the
agents were acting within the scope of their employment,146 the United
States Supreme Court turned to the question of the section 2680(a)
exclusions:

141. 28 U.S.C. § 2680(a) (1970). A number of cases have interpreted the discre-
tionary function exception not merely as a defense but as a jurisdictional barrier. E.g.,
Sickman v. United States, 184 F.2d 616 (7th Cir. 1950); Coates v. United States, 181
F.2d 816 (8th Cir. 1950); Sisley v. United States, 202 F. Supp. 273 (D. Alas. 1962).

142. Jayson, Applications of the Discretionary Function Exception, 24 FED. B.J.
153, 154 (1964).

143. See note 62 supra.
144. 351 U.S. 173 (1956).
145. Id. at 175-76.
146. Id. at 180.
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The first portion of section (a) cannot apply here, since the govern-
ment agents were not exercising due care in their enforcement of
the federal law. "Due care" implies at least some minimal concern
for the rights of others. Here, the agents proceeded with complete
disregard for the property rights of the petitioners.147

This language would seem to indicate that actions taken by law enforce-
ment officers in the execution of otherwise valid regulations that hap-
pen to infringe private rights have not been taken "in due care." In-
deed, the question Hatahley invites is for what does an officer exercise
due care if not for the rights of those whom his actions are affecting?

More expansively interpreted, however, Hatahley could form the
basis for an attack against the clause's apparent exemption for any
actions taken pursuant to invalid regulations or statutes—regulations
that infringe a citizen's rights on their face, rather than merely as
applied. The Court's reading of "due care" to imply at least some
minimal concern for the rights of others might be characterized as an
insistence that such rights cannot be ignored with impunity, either by
the party taking the action or by the party drafting guidelines.'" It
would be unconscionable for a court to permit recovery against an FBI
agent for tortious acts committed on his own in a citizen's apartment,
while denying recovery if such improper conduct is outlined in a govern-
ment manual. In short, recovery of damages, at least for constitutional
violations, should not be precluded by the language of section 2680(a).
Any legitimate legislative concern that litigants not be permitted to use
the FTCA to challenge the legality of statutes can be preserved by
reading section 2680(a) merely to restrict a litigant's ability to obtain
declaratory or injuctive relief under the statute.'" Recovery of dam-
ages by an injured citizen, on the other hand, should be permitted, since
damages may place an objective measure on the constitutional injuries
resulting from such regulations and statutes.

Unlike the "due care" clause, the "discretionary function" clause
has been extensively litigated,"° and has probably spawned more litera-

147. Id. at 181.
148. An example of a government program with ominous overtones for constitu-

tional tights is the FBI's COINTELPRO program. Since the late 1930's, the FBI has
collected and disseminated personal information about the private lives of thousands of
law-abiding American citizens in an effort to discredit or "neutralize" alleged "sub-
versives" or "extremists." Letter from Senator Walter Mondale to Paul Verkuil, Jan.
6, 1976, enclosure 1 [hereinafter cited as Mondale Letter].

149. See text accompanying notes 190-91 infra.
150. See Hatahley v. United States, 351 U.S. 173 (1956); United States v. Union

Trust Co., 350 U.S. 907 (1955) (per curiam); Indian Towing Co. v. United States, 350
U.S. 61 (1955); Dalehite v. United States, 346 U.S. 15 (1953); Feres v. United States,
340 U.S. 135 (1950); Griffin v. United States, 500 F.2d 1059 (3d Cir. 1974); Pigott
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ture than any other single provision in the FTCA.151 The discretionary
function exception can best be seen as a legislative effort to protect
necessary (but necessarily imperfect) governmental decisions from un-
reasonable attack. While Congress was content to accept financial
liability for a mailman's negligent inattention to a traffic light, it did not
intend to recompense a rural resident for a decision to cease daily
R.F.D. delivery. It is the latter kind of decision that the exception
attempts to protect.

One of the first and most significant interpretations of the clause by
the Supreme Court came in Dalehite v. United States.'" In that case,
over three hundred plaintiffs sought damages for a devastating explosion
that occurred in Texas City, Texas in 1947. After World War II, the
United States realized there was an export market for certain potentially
explosive chemicals manufactured during the war that could be used as
fertilizers. The United States government contracted with private firms
to operate certain former armaments plants under government supervi-
sion. Fertilizer destined for France was being loaded, under govern-
ment supervision, by stevedores onto French ships in the Texas City
harbor.'" A small fire that developed in the hold of one ship was not
put out quickly, and the ensuing explosions levelled a sizable portion of
the town. "Since no individual acts of negligence [were] shown, the
[suit] . . . necessarily predicated government liability on the partici-
pation of the United States in the manufacture and the transportion of
[fertilizer]."154

The Supreme Court analyzed section 2680 in terms of "planning"
versus "operational" decisions:

The "discretion" protected by the section . . . is the discretion
of the executive or the administrator to act according to one's judg-
ment of the best course, a concept of substantial historical ancestry
in American law.158

v. United States, 451 F.2d 574 (5th Cir. 1971); Hendry v. United States, 418 F.2d 774
(2d Cir. 1969).

151. See, e.g., James, The Federal Tort Claims Act and the "Discretionary Func-
tion" Exception: The Sluggish Retreat of an Ancient Immunity, 10 U. FLA. L. REV.
184 (1957); Peck, The Federal Tort Claims Act: A Proposed Construction of the Dis-
cretionary Function Exception, 31 WASH. L. REV. 207 (1956); Reynolds, Discretionary
Function Exception of the Federal Tort Claims Act, 57 GEO. L.J. 81 (1968); Note, 41
WASH. L. REV. 340 (1966). See generally Annot., 99 A.L.R.2d 1016 (1965); Annot.,
19 A.L.R.2d 845 (1951).

152. 346 U.S. 15 (1953).
153. Id. at 17-24.
154. Id. at 23.
155. Id. at 34 (footnote omitted).
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It is enough to hold, as we do, that the "discretionary function
or duty" that cannot form a basis for suit under the Tort Claims Act
includes more than the initiation of programs and activities. It also
includes determinations made by executives or administrators in
establishing plans, specifications or schedules of operations. Where
there is room for policy judgment and decision there is discretion.
It necessarily follows that acts of subordinates in carrying out the
operations of government in accordance with official directions
cannot be actionable.'"

In short, the alleged "negligence" does not subject the Govern-
ment to liability. The decisions held culpable were all responsibly
made at a planning rather than operational level .

The recognition that certain governmental decisions must be protected
against litigation was not new; it had earlier met with general judicial
recognition.158 Almost any official act is taken pursuant to some sort of
plan, however, and government lawyers subsequently used Dalehite to
urge courts to reject liability for many acts that clearly involved negli-
gent execution of a plan or idea. Although some courts drew a distinc-
tion "between acts or omissions arising from the exercise or performance
of a discretionary function and those occurring within the scope or area
of the discretionary function but which themselves do not involve any
proper element of discretion,"° other courts took Dalehite as a license
to strike down arguably valid claims."°

More reflective courts came to realize that a "planning-operation-
al" distinction, based exclusively on the level of the public official in-
volved, was not conclusive of the issue. One influential discussion of

156. Id. at 35-36 (footnote omitted).
157. Id. at 42.
158. E.g., Sickman v. United States, 184 F.2d 616 (7th Cir. 1950), cert. denied, 341

U.S. 939 (1951); Coates v. United States, 181 F.2d 816 (8th Cir. 1950).
159. Bulloch v. United States, 133 F. Supp. 885, 888 (D. Utah 1955). See also

Somerset Seafood Co. v. United States, 193 F.2d 631, 635 (4th Cir. 1951).
160. For example, in Fahey v. United States, 153 F. Supp. 878 (S.D.N.Y. 1957),

executors sued the government on behalf of a deceased woman who had been shot by
a demented military veteran. The United States was alleged to have been negligent in
permitting the veteran to remain at large, given psychiatric difficulties known to public
medical officials. Id. at 886. In determining liability, the court reasoned: "In this case
the acts of the psychiatrists involved come within the scope of the term 'discretionary
function.' They were retained to make professional diagnoses and if any error was com-
mitted it was an error in the exercise of their authorized discretion resulting from an
improper diagnosis. Such conduct is clearly within the scope of the exception and
clearly not actionable." Id. at 886. See also Williams v. United States, 115 F. Supp.
386 (N.D. Fla. 1953), aff'd, 218 F.2d 473 (5th Cir. 1955); Thomas v. United States,
81 F. Supp. 881 (W.D. Mo. 1949).
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the question occurred in Bulloch v. United States.' Certain sheep
owners had sued the United States for injuries arising out of nuclear
testing in Nevada. In assessing judicial precedent, the court noted:

Where the acts or omissions relied upon are those directly involving
the exercise of discretion, the Courts have not hesitated to deny
recovery . . . . Where it is clear, as here, that the major, or overall,
activity involved the exercise of a discretionary function or duty
. . . but where the acts or omissions relied upon may be substan-
tially independent of, or merely incidental to, any authorized dis-
cretionary performance, difficulty and conflict are indicated in
the decisions."2

The court then noted that one line of cases, which arguably included
Dalehite, appeared to deny liability for all acts taken within the scope
and in the course of performance of a discretionary function. After
discussion the court stated, "I conclude that negligent performance,
after discretion has been exercised, and not involving any discretionary
power, is not contemplated by the cited exception concerning discretion-
ary functions." 63

If determination of the proper scope of the discretionary function
exception is difficult in the context of good faith plans and their
negligent execution, the question obviously becomes much cloudier
when one considers treatment of intentional torts. The discretionary
function exception protects the executive branch from too close scrutiny
of policy decisions. But the permissible scope of executive decision-
making as to actions or policies that may prove deliberately tortious
presents a different issue. Several points should be stressed. First, the
brief legislative history of the amendment makes clear that, at the very
least, Congress did not intend to create a blanket exemption from
liability for all decisions calling for discretion. The overzealous deci-
sions and actions of St. Louis DALE officers resulted in property
damage and infringement of the privacy of the Askews and Giglottos.
The legislation drafted in response to those raids was meant to provide
financial compensation both for property loss and psychological inju-
ry.164 A broad reading of the exception so as to exclude recovery by

161. 133 F. Supp. 885 (D. Utah 1955). But cf. Bartholomae Corp. v. United
States, 135 F. Supp. 651 (S.D. Cal. 1955).

162. 133 F. Supp. at 887-88.
163. Id. at 889. See also Downs v. United States, 522 F.2d 990 (6th Cir. 1975);

Griffin v. United States, 500 F.2d 1059 (3d Cir. 1974); United Air Lines, Inc.
V. Wiener, 335 F.2d 379 (9th Cir.), cert. dismissed, 379 U.S. 951 (1964); White v.
United States, 317 F.2d 13, 16-17 (4th Cir. 1963); cf. United States v. Faneca, 332 F.2d
872 (5th Cir. 1964), cert. denied, 380 U.S. 971 (1965).

164. S. REP. No. 588, 93d Cong., 1st Sess. 2 (1973), stresses the reasons for the
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those wronged by the Collinsville raids would deny the impetus for the
amendment itself.

One possibility would be to preserve liability only for those discre-
tionary actions that violate a citizen's constitutional rights, as opposed to
the general class of intentional torts that may not rise to that leve1.165
Since the Collinsville raids were conducted without a search or arrest
warrant, in violation of the fourth amendment, recovery in that case
would be permitted. This restrictive interpretation finds some sup-
port in the Senate report on the amendment:

As a general principle under present law, if a Federal agent vio-
lates someone's constitutional rights—for instance, Fourth Amend-
ment rights against illegal search and seizure—there is no remedy
against the Federal Government. This ancient doctrine—sovereign
immunity—stands as a bar.

Only recently was there even a right of action against the
offending officers themselves. In the case of Bivens v. Six Un-
known Federal Narcotics Agents, 403 U.S. 388 (1971), the Su-
preme Court held that the Fourth Amendment and elementary
justice require that there be a right of action against the Federal
agents for illegal searches conducted in bad faith or without prob-
able cause. . . .

• • • •
. . . This provision should be viewed as a counterpart to the

Bivens case and its progenty [sic], in that it waives the defense of
sovereign immunity . . . for the same type of conduct that is alleged
to have occurred in Bivens. . . .166

However, later in the Senate report this narrow reading is rejected:
"M he Committee's amendment should not be viewed as limited to
constitutional tort situations but would apply to any case in which a
Federal law enforcement agent committed the tort while acting within
the scope of his employment or under color of Federal law."67

A better reading would make the government responsible whenev-
er overzealous officers act tortiously against a citizen, and whenever an
official at any level deliberately plans, authorizes or approves actions
that amount to "constitutional torts"—violations of guarantees afforded

amendment: "There is no effective legal remedy against the Federal Government for
the actual physical damage, much less the pain, suffering and humiliation to which the
Collinsville families have been subjected."

165. What is or is not sufficient to make an intentional tort rise to the level of con-
stitutional tort has no easy answer. See Jenkins v. Averett, 424 F.2d 1228, 1232
(4th Cir. 1970) (requiring "raw abuse of power by a police officer").

166. S. REP. No. 588, 93d Cong., 1st Sess. 2-3 (1973).
167. Id. at 4.
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by the Constitution. This use of the discretionary function defense for

intentional torts does not do violence to the legislative purpose behind

the exception. As the Eighth Circuit once observed in defense of the

doctrine:
The Congress had a sound basis for the use of the words in the
Exceptions of the Act and used them in recognition of the separa-
tion of powers . . . and the considerations of public policy which
have moved the courts to refuse to interfere with the actions of
officials at all levels of the executive branch who, acting within the
scope of their authority, were required to exercise discretion or
judgment.168

The invocation of the separation of powers doctrine is proper insofar as

it seeks merely to maintain essential flexibility of executive decisionmak-

ing, free from financial liability for every error in judgment. No

comparable freedom exists, or should exist, for the government to plan

or to approve deliberate torts or attacks on private freedoms.169 Insofar

as the discretionary function exception is advanced as a shield against

deliberate wrongdoing of this kind, the claim should be rejected even if

it involves the Chief Executive.'" The intent of the amendment"' is to

provide recovery for injuries caused by government even in instances in

which the government believed such actions necessary to meet some

misguided notions of internal security.

(4) Other Exceptions to Liability

Certain narrow restrictions on FTCA liability are built into section

2680, including a specific exception for claims "arising in respect of the

assessment or collection of any tax or customs duty, or the detention of

any goods or merchandise by any officer of customs or excise or any

other law enforcement officer;"" for any claim involving administra-

tion of the Trading with the Enemy Act;"3 for combatant activities dur-

168. Coates v. United States, 181 F.2d 816, 818 (8th Cir. 1950). The court then
cited a number of cases, beginning with Marbury v. Madison, 5 U.S. (1 Cranch) 137
(1803), in which the Supreme Court has dealt with the discretionary function issue in
its constitutional aspects.

169. What immediately comes to mind in this context is the short-lived and ill-fated
"Huston Plan" of Watergate fame and similar government programs by the FBI re-
cently uncovered. See liviondale Letter, supra note 148; cf. Kiiskila v. United States, 466
F.2d 626 (7th Cir. 1972).

170. Compare United States v. Nixon, 418 U.S. 683 (1974); United States v. United
States District Court, 407 U.S. 297 (1972).

171. See text accompanying notes 84-86 supra.
172. 28 U.S.C. § 2680(c) (1970).
173. Id. § 2680(e).
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ing time of war,174 or for any claim arising in a foreign country.175
Careful attention obviously should be paid to the rather obscure provi-
sions of this section by potential litigants, even though they may be in-
applicable to the vast run of cases.

IV. PRACTICE UNDER THE AMENDMENT

As should be clear by now, the FTCA is a statute of unique
complexity. Some of the basic conceptual problems that arise from
the use of the FTCA as a vehicle for intentional torts liability have
already been addressed. But it seems advisable to provide a brief
roadmap to the special practice and procedural requirements to which
an attorney unfamiliar with FTCA practice, but now placed within its
ambit, should devote close attention. It is the understanding of the
authors that to date no judgments or settlements have been concluded
under the amendment. Since the amendment offers new sources of
liability for governmental conduct, this inactivity may reflect a lack of
awareness on the part of the practicing bar of its availability.

A. Jurisdiction and Venue

Jurisdiction of an FTCA suit is vested in the United States district
courts."8 The court in which a litigant sues also has jurisdiction of
related counterclaims or setoffs by the federal government.'" Any

appeal from a district court judgment may be taken to the Court of
Claims with the consent of all appellees."8 Otherwise, appeal to the

United States Court of Appeals is available as a matter of right.179

Venue can be laid only in the district in which plaintiff resides or in

which the offensive act or omission occurred.18°

B. Administrative Claim and Statute of Limitations

Before any action may be brought in a federal court, the FTCA

requires that a claimant first present his claim to an appropriate federal

174. Id. § 2680(j).
175. Id. § 2680(k).
176. Id. § 1346(b). Suits by inhabitants of foreign countries against the United

States, as well as suits by United States citizens dwelling abroad, for tortious activity
outside the United States are not covered by the FTCA.

177. Id. § 1346(c).
178. Id. § 1504.
179. Id. §§ 1291-94.
180. Id. § 1402(b).
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agency for administrative settlement.181 The agency then has up to six
months to make final disposition of the claim. If there is no disposition
after six months, the claimant may deem the claim finally denied and
pursue his court remedy. Framing the claim to the federal agency
should be done only after careful consideration, since the FTCA prohib-
its an action for an amount greater than that presented to the federal
agency, "except where the increased amount is based upon newly
discovered evidence not reasonably discoverable at the time of present-
ing the claim to the federal agency, or upon allegation and proof of
intervening facts, relating to the amount of the claim.„182 Under the
FTCA, each federal agency head has the power to compromise tort
claims up to $25,000. A settlement over that amount requires written
approval of the Attorney Genera1.183

The statute of limitations on tort claims under the FTCA is gov-
erned by federal law, not by the applicable state statutory period.'
Federal law bars any claim that is not presented, in writing, to the appro-
priate federal agency within two years after the claim accrues or that is
not "begun within six months after the date of mailing . . . of notice of
final denial of the claim by the agency to which it was presented.” 185

Thus a claimant must present his claim to any agency within two years
after it accrues. He may begin an action six months after this claim has
been presented. Unless he sues within six months after the mailing of a
final denial, the claim is barred.

C. Parties

An FTCA suit is properly brought against the United States, not
against the offending individuals or the agency of which they are em-
ployees. Federal employees who may desire to sue federal law en-

181. Id. § 2675; see 28 C.F.R. § 14.1 et seq. (1975) for the rules promulgated by
the Attorney General respecting presentation of administrative claims. If a suit is filed
prior to submission of an administrative claim, dismissal is appropriate. Commonwealth
of Pennsylvania v. National Ass'n of Flood Insurers, 520 F.2d 11 (3d Cir. 1975); Alt-
man v. Connally, 456 F.2d 1114 (2d Cir. 1972) (per curiam); Bialowas v. United
States, 443 F.2d 1047 (3d Cir. 1971). Counsel for plaintiff should be careful to comply
fully with whatever procedural requirements an agency might have established for filing
a formal claim. Merely sending a letter seeking relief may well be inadequate and con-
stitute ground for dismissal of a subsequent suit. See, e.g., Melo v. United States, 505
F.2d 1026 (8th Cir. 1974). See generally Annot., 13 A.L.R. FED. 762 (1972).

182. 28 U.S.C. § 2675(b) (1970).
183. Id. §§ 2672, 2677; 28 C.F.R. § 14.6 (1975).
184. 28 U.S.C.A. § 2401(b) (Supp. 1976); Young v. United States, 184 F.2d 587,

589 (D.C. Cir. 1950). See generally Annot., 7 A.L.R.3d 732 (1966); Annot., 21
A.L.R.2d 1464 (1952).

185. 28 1.J.S.C.A. § 2401(b) (Supp. 1976).
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forcement officers under the FTCA, but cannot, should check closely
the provisions of the Federal Employees' Compensation Act, which is
the exclusive remedy of a federal employee suing for death or personal
injury caused by the actions of another federal employee."6 Certain
other classes of plaintiffs are restricted from bringing tort actions
against the government and recourse must be had to the myriad of stat-
utes involved.187 If a federal employee (or, in the intentional tort case,
a federal officer) is sued individually, it is clear he may implead the
United States.188

D. Jury Trial

An FTCA claim against the government is triable only without a
- jury, notwithstanding any right to jury trial that may exist under the
equivalent local statute governing tort liability. This is a restriction not
present in actions under Bivens or section 1983 and it may in the
appropriate situation suggest the advisability of actions against the
individual agents as well.

E. Damages and Declaratory Relief

As we have seen, the FTCA precludes any recovery for punitive
damages, except that, in a state whose law permits only punitive dam-
ages for the death of a claimant, the Act allows the successful estate
to recover actual or pecuniary damages "measured by the pecuniary
injuries resulting from such death to the persons respectively, for whose
benefit the action was brought, in lieu thereof."'" The effect of
the quoted language is to ignore any state law attempts to restrict
recovery in such instances, and to permit compensatory damages wheth-
er designated as "compensatory" or "punitive."

Some question exists as to the availability of declaratory relief
under the FTCA. Some courts apparently would allow it, following the
rationale sketched by Jayson:

The rationale is that, although the Declaratory Judgment Act
is not itself a consent of the United States to be sued, it is an addi-

186. 5 id. §§ 8101 et seq. See generally Annot., 17 L. Ed. 2d 929 (1967); Annot.,
84 A.L.R.2d 1059 (1962).

187. See generally JAYSON, supra note 57, §1150-67.
188. United States v. Yellow Cab Co., 340 U.S. 543 (1951). However, the United

States may not indemnify itself against a recovery by bringing suit against the federal
employee responsible for the tort—a right any private employer would have against its
employee. United States v. Gilman, 347 U.S. 507 (1954).

189. 28 U.S.C. § 2674 (1970).
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tional remedy in cases where jurisdiction already exists; accord-
ingly, if the basic claim is within the coverage of the Tort Claims
Act, a suit for declaratory judgment is simply a procedural step
toward the ultimate determination of a claim for money damages.190

The argument against use of the declaratory judgment is twofold.
Section 1346(b) vests jurisdiction in district courts only to hear claims
"for money damages." Furthermore, as mentioned earlier, the legisla-
tive rationale behind section 2680(h) seems to evince a desire to
prevent the FTCA from becoming a vehicle to challenge generally the
legality of a government procedure. Nevertheless, if federal courts read
the statute to permit declaratory actions involving intentional torts, the
amendment could prove a helpful weapon with which to attack uncon-
stitutional law enforcement procedures. Rather than simply suing a
federal agency for a money judgment in the wake of an agency burglary
"for national security," a litigant could urge the district court to declare
such conduct tortious.191

F. Interest, Costs and Attorneys' Fees

A successful litigant can recover four percent interest from the date
of judgment until "thirty days after the approval of any appropriation
Act."92 Prejudgment interest, in other words, is not permitted.

The FTCA permits, but does not mandate, a court to award costs
to the successful litigant, or to the government if it prevails. The costs
shall "be limited to reimbursing in whole or in part the prevailing party
for the costs incurred by him in the litigation."93

One of the strangest provisions of the FTCA relates to attorneys'
fees. The Act limits an attorney to twenty-five percent of any
judgment recovered or any settlement made after litigation has com-
menced. If the claim has been administratively compromised prior to
suit, the maximum recovery is twenty percent. "Any attorney who
charges, demands, receives, or collects for services rendered in connec-
tion with such claim any amount in excess of that allowed under this
section, if recovery be had, shall be fined not more than $2,000 or
imprisoned not more than one year or both."94 One can only urge due
care in billing to avoid this stringent penalty.

190. JAYSON, supra note 57, § 211.02, at 9-8 (footnote omitted). See Luckenbach
S.S. Co. v. United States, 292 F.2d 913, 916 n.5 (Ct. Cl. 1961); c f. Raydist Navigation
Corp. v. United States, 144 F. Supp. 503 (E.D. Va. 1956).

191. See text accompanying notes 169 & 187 supra.
192. 28 U.S.C. § 2411(b) (1970).
193. Id. § 2412.
194. Id. § 2678 (emphasis added).
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G. Judgment as Bar

Although the FTCA does not explicitly insist that suit against the

government—as opposed to suit against the offending agent—be an

injured party's exclusive remedy, another section makes judgment in an

FTCA action a complete bar to an action against the individual govern-

ment employee.195 In most instances, the preferred course will be to

pursue one's remedy against the government alone, in order to ensure a

source of recovery. However, section 2676 does not prevent a litigant

from first suing a government employee and thereafter, if execution of a

judgment leaves the plaintiff unsatisfied, suing the federal government

for the unsatisfied portion of the judgment.196 If personal vindication

against an offending federal law enforcement officer were a prime

motive, and if a jury trial were seen as indispensable, plaintiff could still

proceed on a Bivens theory or under state law before invoking the

FTCA."7

V. THE AMENDMENT AND THE EXCLUSIONARY RULE

One serious question raised by the passage of the amendment

concerns the continuing application by the Supreme Court of the exclu-

sionary rule to suppress evidence seized by law enforcement officials in

violation of the fourth amendment.198 In his dissenting opinion in

Bivens Chief Justice Burger commenced a full scale attack on the

exclusionary rule, calling it "conceptually sterile and practically ineffec-

tive."199 Nevertheless, the Chief Justice conceded the continuing ne-

cessity of the rule "until some meaningful substitute is 
developed.',200

195. Id. § 2676.
196. Consider also id. § 2679(b), which makes suit against the government the ex-

clusive remedy "for injury or loss of property or personal injury or death, resulting from

the operation by any employee of the Government of any motor vehicle while acting

within the scope of his office or employment", and id. § 2679(d), which provides for re-

moval to the federal court of suits commenced in the state court against federal emplo
y-

ees in the event that the United States acknowledges FTCA scope of employment lia-

bility.
197. He would, of course, keep a close eye on the FTCA statute of limitations. See

note 184 supra. There does not appear to be any impediment to commencing a Bivens

suit against the individual officer while at the same time pursuing settlement with the

United States.
198. See text accompanying note 110 supra. For a thoroughly researched analysis

of the fourth amendment and the exclusionary rule see Harris, Annals of Law: T
he

Liberty of Every Man (pts. 1-2), THE NEW YORKER, Nov. 3, 1975, at 50; Nov. 10, 1975,

at 54.
199. 403 U.S. at 415.
200. Id.

26-729 0 - 78 - 14
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Reasonable and effective substitutes can be formulated if Congress
would take the lead, as it did for example in 1946 in the Federal
Tort Claims Act. I see no insuperable obstacle to the elimination
of the suppression doctrine if Congress would provide some mean-
ingful and effective remedy against unlawful conduct by govern-
ment officials.

• • • •
I conclude, therefore, that an entirely different remedy is

necessary . . . . Congress should develop an administrative or quasi-
judicial remedy against the government itself to afford compensa-
tion and restitution for persons whose Fourth Amendment rights
have been violated.201

Chief Justice Burger went on to sketch a statute that would waive
sovereign immunity "as to the illegal acts of law enforcement officials
committed in the performance of assigned duties," and would create a
forum in which to adjudicate such claims.202 Significantly, this "pro-
posal" would have tied such a provision to a statute that explicitly
abolished the exclusionary rule. "Any such legislation should empha-
size the interdependence between the waiver of sovereign immunity and
the elimination of the judicially created exclusionary rule so that if the
legislative determination to repudiate the exclusionary rule falls, the
entire statutory scheme would fall."203

The similarity between the Chief Justice's proposal and the amend-
ment is obvious, as was recognized during the debate in the House on
the amendment. Congressman Butler of Virginia specifically inquired
on March 5, 1974, whether the amendment's sponsors were clear as
to the effect of the legislation on the exclusionary rule. In response,
Congressman Wiggins of California said:

I will answer in this way. Many of us have been concerned for
many years about the rigid and mechanical operation of the exclu-
sionary rule. One suggestion made by such an eminent person as
the Chief Justice of the U.S. Supreme Court has been to create a
civil remedy. I think that is worthy of exploration. However, under
this legislation the remedy is created without the benefits of that
exploration and without modifying this exclusionary rule.2°4

In light both of this disclaimer and of Congress' failure to draft an
explicit abolition of the exclusionary rule, it seems clear that no modi-
fication of the fourth amendment exclusionary rule was intended. Fur-

201. Id. at 421-22.
202. Id. at 422-23.
203. Id. at 423 n.7.
204. 120 CONG. REC. H 1400 (daily ed. Mar. 5, 1974).
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thermore, since Chief Justice Burger's dissenting opinion did not re-
ceive support from any other member of the Court, the argument that
somehow the amendment was Congress' response to a judicial invita-
tion is unconvincing. As a practical matter, one would not expect Con-
gress impliedly to exchange the exclusionary rule for a tort remedy that

poses as many obstacles to effective implementation as does the FTCA
amendment. 205

VI. THE AMENDMENT As SPUR To FURTHER REFORM

As is clear from the foregoing analysis, the amendment is only a

partial step toward proper financial accountability by the federal govern-

ment for the injuries occasioned by its employees. It does provide a

much-needed legal remedy for the victims of federal law enforcement

abuse. However, the momentary public outrage over the Collinsville

raids, pragmatically channelled by congressional aides into a legislative

amendment acceptable to an impatient Congress, succeeded in produc-

ing a remedy that—as we have seen—is quite idiosyncratic. A recovery

scheme for intentional governmental torts needs more careful attention.

The amendment and subsequent events2°° may provide the impetus for a

thorough review of the entire field. For one thing, the need for a fed-

eral statutory remedy against federal officials other than law enforce-

ment officials who violate constitutional rights seems undiminished by

the availability of relief under Bivens. Difficulties inherent in a case by

case extension of Bivens suggest that the amendment of section 1983

to provide for coverage of federal as well as state officials would over-

come a long ignored anomaly in federal responsibility.207

At least four further changes to the FTCA should be explored.

First, the elements of a federal cause of action should not depend on

205. A separate issue is whether Congress could by statute actually abolish the ex-

clusionary rule. See generally Dellinger, Of Rights and Remedies: The Constitution

as a Sword, 85 HARV. L. REV. 1532, 1559-63 (1972). That issue is beyond the scope

of this article.
206. The Senate Select Committee on Intelligence Activities is currently wrestling

with the problem of recovery against FBI and CIA officials who violate constitutional

and statutory rights. S. Res. 21, 94th Cong.
207. Professor Davis has proposed language amending section 1983 that provides a

useful beginning. See Davis, An Approach to Legal Control of the Police, 52 TEXAS

L. REV. 703, 720 n.47 (1974). Davis also provides in his proposed amendment of sec-

tion 1983 for recovery against federal and local governments, thereby rendering redun-

dant the FTCA amendment. Whether or not it is better to include entity liability within

section 1983 (one argument against that solution is that intentional torts not reaching

the constitutional tort level are not covered by section 1983), that section should cer-

tainly be amended to reach federal as well as state and local officials.
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differences of state law. A federal statutory or common law of inten-
tional torts would avoid the "law of the place" and the "private person"
problems inherent in the FTCA as presently structured. It would
insure that tortious behavior by the FBI in California would receive
similar treatment to such behavior in Maine. The justification for a
local standard of behavior in the negligence area does not carry over to
the realm of intentional torts.

Secondly, liability should not be restricted merely to "law enforce-
ment officers." A deliberate battery is no less outrageous if inflicted by
a mailman or a welfare official than if inflicted by an FBI agent.
Although law enforcement officers more often have occasion for unfet-
tered abuse of the public trust, the modern social welfare state offers so
many potential conflicts between officials and individuals that there is
little justification for denying citizens redress for any governmental
wrongs. Anxiety about the number of claims can be met with several
responses. Any "flood of litigation" would presumably mean that the
new law would have uncovered grave and intolerable flaws in the
operation of our federal government. The fear of spurious claims
should be overcome by the realization that the judicial process has
available to it means for detecting such false claims.208 And any
fear that citizens might be awarded excessive damages should be over-
come by the FTCA practice of non-jury trials. Additional safeguards,
such as placing a ceiling on recovery, should be disfavored.209

Thirdly, more careful treatment must be given the question wheth-
er governmental liability should supersede individual liability in its en-
tirety. While the Justice Department intended through its proposed bill
to place all federal officers beyond the threat of personal liability,210

some provision for personal liability seems a healthy tonic to encourage
respect for constitutional rights. Since the protection intended by the
Justice Department proposal has to some degree already been extended
to federal employees judicially by the rapid case law development of the

208. In the section 1983 area, for example, the federal courts, while faced with a
staggering caseload, have utilized various preclusion doctrines and summary decision
mechanisms to keep the cases under control. See generally McCormack, Federalism and
Section 1983: Limitations on Judicial Enforcement of Constitutional Protections (pts.
I & II), 60 VA. L. REV. 1,250 (1974).

209. This is the solution in 18 U.S.C. § 2520 (1970), which provides for $1000
damages for each illegal wiretap. The danger of this approach is that federal officials
may see these amounts as merely the cost of doing business and effectively buy up an
individual's constitutional rights. Even the fear of an occasional large judgment may
not provide admirable official caution in this respect.

210. See text accompanying notes 73-75 supra.
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"official immunity doctrine,"2" there may be little need to go beyond

that defense. And since the rationale behind official immunity is

similar to that expressed in the discretionary function exception, the

FTCA currently reflects a form of immunity for government officials

that, without discharging them from all responsibility, protects the

independence and flexibility necessary for proper government decision-

making. There are important competing values to be considered. Sen-

ator Charles Percy has warned, "we must not lose sight of the important

deterrent value served by the threat of civil suits being brought against

offending agents. Federal narcotics officers must realize that they will

be held personally responsible for their intentional violation of constitu-

tional rights . . . .,,212 After the incident at Collinsville, Illinois,

it was learned that several of the agents had been involved in other

unpalatable and illegal incidents;213 attempts to exempt those individ-

ual officers from liability for assaults and batteries on private citizens

seem an excessive means to guarantee flexibility for proper police

functioning. The balance between these competing values is difficult

but not impossible to strike. The development of legislatively specified

defenses along the lines of those that have been developed judicially

under section 1983 could be employed, or the government could be

given the right of subrogation against individual officials in extreme

cases involving fraud, corruption, or malice.2" Either solution would

offer some further assurance that federal officials will find it in their

interest to learn about and respect the individual rights of citizens.

Another effective method of deterrence might be employed by

having Congress specify the sources from which government funds to

pay an FTCA judgment should come. Professor Kenneth Culp Davis

has expressed the belief that "[w]hat is needed is a deterrent that

operates not only against the agents but also against the superiors. The

superiors will respond to big money judgments, because the superiors

have the responsibility for protecting their budgets."215 It would indeed

211. See, e.g., Doe v. McMillan, 412 U.S. 306 (1973); Barr v. M
atteo, 360 U.S.

564 (1959); Berberian v. Gibney, 514 F.2d 790 (1st Cir. 1975);
 Bivens v. Six Unknown

Named Agents, 456 F.2d 1339 (2d Cir. 1972); Scherer v. Brennan
, 379 F.2d 609 (7th

Cir.), cert. denied, 389 U.S. 1021 (1967).

212. S. REP. No. 469, 93d Cong., 1st Sess. 36 (1973).

213. See text accompanying notes 22-23 supra.

214. This is the approach taken under California law, CAL. GOV'
T CODE § 825.6

(West Supp. 1976). There is currently no right of subrogation under the FTCA.

United States v. Gilman, 347 U.S. 507 (1954). See generally B. SCHWARTZ, ADMIN-

ISTRATIVE LAW § 201 (1976).
215. Letter from Kenneth Culp Davis to Robert Sloan, Committee

 on Government

Operation, Nov. 26, 1973, copy on file in the University of North Car
olina Law Library.
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seem helpful in curbing abuses in the future if the agencies themselves
were required to have charged against their operating budgets judg-
ments against the United States that were due to the fraudulent, corrupt,
or malicious actions of their employees.'"

A fourth reform of the present law that should be considered is
the inclusion within the FTCA of those torts that are still exempt from
coverage under the amendment. This extension would reach certain
torts that seem almost accidentally to have been excluded from the
Act,' as well as others, such as libel and slander, that may be neces-
sary to keep other equally egregious activities of goverment officials
from going unchallenged.21 8

VII. CONCLUSION

In a statement made to the Senate Goverment Operations Com-
mittee, Senator Sam Ervin recognized that the amendment was only "a
minimal first step in providing a remedy against the federal government
for innocent victims of federal law enforcement abuses."2" While the
step was a big one, there are clearly others to take. The amendment
provides a useful means for obtaining financial compensation in the
wake of certain grievous abuses by law enforcement officials, but Con-
gress should not be led by this action to believe that it has dealt with the

216. While it may be difficult to plan an agency budget with contingencies like tort
judgments unaccounted for, it would seem desirable to set up a method of calculating
payments made because of tortious activity in prior years against an operating budget
in future years.

217. Negligent misrepresentation, for example, has been held not to permit recovery
under the FTCA. United States v. Neustadt, 366 U.S. 696 (1961); Fitch v. United
States, 513 F.2d 1013 (6th Cir. 1975). Even if Congress were to determine that such
an exception were necessary, it should modify or clarify the exception to make it clear
that recovery remains proper for negligent acts and deeds by federal officials that have
a verbal aspect. Compare DeLange V. United States, 372 F.2d 134 (9th Cir. 1967),
with Rey v. United States, 484 F.2d 45 (5th Cir. 1973).

The consequences, both personal and financial, of negligent misrepresentation or de-liberate deceit are often tragic, and the need to "protect" the government in all suchactivities is questionable. See generally Davis, Sovereign Immunity Must Go, 22 AD.L. REV. 383 (1970); Note, Federal Compensation for Victims of the "Homeownership
for the Poor" Program, 84 YALE L.J. 294 (1974).

218. The discovery by the Church Committee of FBI dirty tricks, such as mailingletters to employers with false information about so-called subversive employees in ef-forts to discredit them, would seem to make plain the need for libel and slander recovery.See Mondale Letter, supra note 148, enclosure 1. Moreover, the inclusion of these tortswithin the FTCA at this stage need not necessarily work a dramatic change in federalliability. In the years since 1946 the common law rules of absolute liability have givenway to recoveries limited to situations of malice and aggravated intent, exactly those sit-uations that the FTCA should reach.
219. S. REP. No. 588, 93d Cong., 1st Sess. 4 (1973).
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inequities of sovereign immunity, and the question of a citizen's right to
redress for constitutional wrongs, in any final or comprehensive way.
The time is ripe broadly to reassess government liability for the tortious
and unconstitutional conduct of its officials;22° it should not pass with-
out the much-needed and long-sought reforms outlined in this article.

220. Recently, Attorney General Levi has announced he will order the FBI to notify
individuals who for 17 years were unwitting targets of COINTELPRO. This mass notifi-
cation program will involve thousands of individuals, and could bring forth a "barrage
of civil lawsuits." Raleigh News & Observer, March 31, 1976, at 1, cols. 2-5.
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TORT CLAIMS PROVISIONS OF SWINE FLIT BILL, 42 U.S.C. 2476

42 § 247b PUBLIC HEALTH AND WELFARE

Protection of agencies, organizations and individuals against non-negligent
liability arising from administration of swine flu immunization program;
exclusive remedy; procedure for claims for personal injury or death;
report to Congress on conduct of settlement and litigation activities

(k) (1) (A) The Congress finds that—
(i) in order to achieve the participation in the program of the agencies,

organizations, and individuals who will manufacture, distribute, and ad-
minister the swine flu vaccine purchased and used in the swine flu pro-
gram and to assure the availability of such vaccine in interstate com-
merce, it is necessary to protect such agencies, organizations, and in-
dividuals against liability for other than their own negligence to persons
alleging personal injury or death arising out of the administration of
such vaccine;

(ii) to provide such protection and to establish an orderly procedure
for the prompt and equitable handling of claims by persons alleging such
injury or death, it is necessary that an exclusive remedy for such claim-
ants be provided against the United States because of its unique role in
the initiation, planning, and administration of the swine flu program; and

(iii) in order to be prepared to meet the potential emergency of a
swine flu epidemic, it is necessary that a procedure be instituted for the
handling of claims by persons alleging such injury or death until Con-
gress develops a permanent approach for handling claims arising under
programs of this chapter.

(B) To—
(i) assure an orderly procedure for the prompt and equitable handling

of any claim for personal injury or death arising out of the administra-
tion of such vaccine; and

(ii) achieve the participation in the swine flu program of (I) the manu-
facturers and distributors of the swine flu vaccine, (II) public and pri-
vate agencies or organizations that provide inoculations without charge
for such vaccine or its administration and in compliance with the in-
formed consent form and procedures requirements prescribed pursuant to
subparagraph (F) of paragraph (1) of this subsection, and (III) medical
and other health personnel who provide against or assist in providing
inoculations without charge for such vaccine or its administration and
in compliance with such informed consent form and procedures require-
ments,

it is the purpose of this subsection to establish a procedure under which all
such claims will be asserted directly against the United States under section
1346(b) of Title 28, and chapter 171 of such title (relating to tort claims
procedure) except as otherwise specifically provided in this subsection.
(2) (A) The United States shall be liable with respect to claims submitted

after September 30, 1976 for personal injury or death arising out of the ad-
ministration of swine flu vaccine under the swine flu program and based upon
the act or omission of a program participant in the same manner and to the
same extent as the United States would be liable in any other action brought
against it under such section 1346(b) and chapter 171, except that—

(i) the liability of the United States arising out of the act or omis-
sion of a program participant may be based on any theory of liability
that would govern an action against such program participant under the
law of the place where the act or omission occurred, including negligence,
strict liability in tort, and breach of warranty;

(ii) the exceptions specified in section 2680(a) of Title 28 shall not
apply in an action based upon the act or omission of a program partici-
pant; and

(iii) notwithstanding section 2401(b) of Title 28, if a civil action or
proceeding for personal injury or death arising out of the administra-
tion of swine flu vaccine under the swine flu program is brought within
two years of the date of the administration of such vaccine and is dis-
missed because the plaintiff in such action or proceeding did not file an
administrative claim with respect to such injury or death as required by



213

such chapter 171, the plaintiff in such action or proce
eding shall have

30 days from the date of such dismissal or two years 
from the date the

claim arose, whichever is later, in which to file such adminis
trative claim.

(B) For purposes of this subsection, the term "program 
participant" as to

any particular claim means the manufacturer or distributor
 of the swine

flu vaccine used in an inoculation under the swine flu prog
ram, the public or

private agency or organization that provided an inoculation u
nder the swine

flu program without charge for such vaccine or its adminis
tration and in

compliance with the informed consent form and procedures requireme
nts

prescribed pursuant to subparagraph (F) of paragraph (1) of 
this subsection,

and the medical and other health personnel who provided or 
assisted in pro-

viding an inoculation under the swine flu program without c
harge for such

vaccine or its administration and in compliance with such infor
med consent

form and procedures requirements.
(3) The remedy against the United States prescribed by paragra

ph (2) of

this subsection for personal injury or death arising out of the ad
ministration

of the swine flu vaccine under the swine flu program shall be exc
lusive of

any other civil action or proceeding for such personal injury or deat
h against

any employee of the Government (as defined in section 2671 of Titl
e 28,) or

program participant whose act or omission gave arise to the claim.

(4) The Attorney General shall defend any civil action or proceeding

brought in any court against any employee of the Government (as 
defined in

such section 2671) or program participant (or any liability insurer
 thereof)

based upon a claim alleging personal injury or death arising out of the

administration of vaccine under the swine flu program. Any such person

against whom such civil action or proceeding is brought shall deliver all

process served upon him (or an attested true copy thereof) to whoe
ver is

designated by the Secretary to receive such papers, and such person
 shall

promptly furnish copies of the pleadings and process therein to the Uni
ted

States attorney for the district embracing the place wherein the civil act
ion

or proceeding is brought, to the Attorney General, and to the Secretary.

(5) (A) Upon certification by the Attorney General that a civil action o
r

proceeding brought in any court against any employee of the Governme
nt (as

defined in such section 2671) or program participant is based upon a claim

alleging personal injury or death arising out of the administration of vaccine

under the swine flu program, such action or proceeding shall be deemed an

action against the United States under the provisions of Title 28, and all

references thereto. If such action or proceeding is brought in a district court

of the United States, then upon such certification the United States shall be

substituted as the party defendant.
(B) Upon a certification by the Attorney General under subparagraph (A)

of this paragraph with respect to a civil action or proceeding commenced in

a State court, such action or proceeding shall be removed, without bond at

any time before trial, by the Attorney General to the district court of the

United States of the district and division embracing the place wherein it is

pending and be deemed an action brought against the United States under

the provisions of Title 28, and all references thereto; and the United States

shall be substituted as the party defendant. The certification of the Attorney

General with respect to program participant status shall conclusively establish

such status for purposes of such initial removal. Should a district court of

the United States determine on a hearing on a motion to remand held before

a trial on the merits that an action or proceeding is not one to which this

subsection applies, the case shall be remanded to the State court.

(C) Where an action or proceeding under this subsection is precluded be-

cause of the availability of a remedy through proceedings for compensation

or other benefits from the United States as provided by any other law, the

action or proceeding shall be dismissed, but in that event the running of any

limitation of time for commencing, or filing an application or claim in, such

proceedings for compensation or other benefits shall be deemed to have been

suspended during the pendency of the civil action or proceeding under this

subsection.
(6) A program participant shall cooperate with the United States in the

processing or defense of a claim or suit under such section 1346(b) and

chapter 171 based upon alleged acts or omissions of the program participant.

Upon the motion of the United States or any other party, the status as a
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program participant shall be revoked by the district court of the United
States upon finding that the program participant has failed to so cooperate,
and the court shall substitute such former participant as the party defendant
in place of the United States and, upon motion, remand any such suit to the
court in which it was instituted.
(7) Should payment be made by the United States to any claimant bringing

a claim under this subsection, either by way of administrative settlement or
court judgment, the United States shall have, notwithstanding any provision
of State law, the right to recover for that portion of the damages so awarded
or paid, as well as any costs of litigation, resulting from the failure of any
program participant to carry out any obligation or responsibility assumed by
it under a contract with the United States in connection with the program
or from any negligent conduct on the part of any program participant in
carrying out any obligation or responsibility in connection with the swine flu
program. The United States may maintain such action against such program
participant in the district court of the United States in which such program
participant resides or has its principal place of business.
(8) Within one year of August 12, 1976, and semiannually thereafter, the

Secretary shall submit to the Congress a report on the conduct of settlement
and litigation activities under this subsection, specifying the number, value,
nature, and status of all• claims made thereunder, including the status of
claims for recovery made under paragraph (7) of this subsection and a de-
tailed statement of the reasons for not seeking such recovery.

Definitions relating to the swine flu immunization program

(/) For the purpose of subsections (j) and (k) of this section—
(1) the phrase "arising out of the administration" with reference to a

claim for personal injury or death under the swine flu program includes
a claim with respect to the manufacture or distribution of such vaccine
in connection with the provision of an inoculation using such vaccine
under the swine flu program;
(2) the term "State" includes the District of Columbia, Puerto Rico,

the Virgin Islands, Guam, American Samoa, and the Trust Territory of
the Pacific Islands; and
(3) the term "swine flu vaccine" means the vaccine against the strain

of influenza virus known as influenza A/New Jersey/76 (Hsw 1N1), or
a combination of such vaccine and the vaccine against the strain of in-
fluenza virus known as influenza A/ Victoria/75.

As amended July 29, 1975, Pub.L. 94-63, Title VI, § 601, 89 Stat. 346 ; June 23,
1976, Pub.L. 94-317, Title II, § 202(a), 90 Stat. 700 ; Aug. 12, 1976, Pub.L.
94-380, § 2, 90 Stat. 1113.
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H.R. 10439, AMENDMENTS TO THE FEDERAL TORT CLAIMS ACT (93d
CONGRESS)

93D CONGRESS H
1ST SESSION .R. 10439

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 20, 1973

Mr. RODINO (for himself and Mr. HUTCHINSON) introduced the following bill
which was referred to the Committee on the Judiciary

A BILL
To amend title 28 of the United States Code to provide for an

exclusive remedy against the United States in suits based

upon acts or omissions of United States employees, and for

other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That section 1346 (b) of title 28, United States Code is

4 amended by striking the period at the end of the section

5 and adding the following: ", or where the claims sounding

6 in tort for money damages arise under the Constitution or

7 statutes of the United States, such liability to be determined

8 in accordance with applicable Federal law."
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2

1 SEC. 2. Section 2672 of title 28, United States Code, is

2 amended by inserting in the first paragraph the following

3 language after the word 'occurred" and before the colon:

4 ", or where the claims sounding in tort for money damages

5 arise under the Constitution or statutes of the United States,

6 such liability to be determined in accordance with applicable

7 Federal law".

8 SEC. 3. Section 2674 of title 28, United States Code, is

9 amended by deleting the first paragraph and substituting the

10 following:

11 "The United States shall be liable in accordance with the

12 provisions of section 1346 (b) of this title, but shall not be

13 liable for interest prior to judgment or for punitive damages:

14 Provided, That for claims arising under the Constitution or

15 statutes of the United States, recovery shall be restricted to

16 actual damages and, where appropriate, reasonable compen-

17 sation for general damages not to exceed $5,000.".

18 SEC. 4. Section 2679 (b) of title 28, United States

19 Code, is amended to read as follows:

20 "(b) The remedy against the United States provided

21 by sections 1346 (b) and 2672 of this title for injury or loss

22 of property, or personal injury or death caused by the

23 negligent or wrongful act or omission of any employee of

24 the Government while acting within the scope of his em-

25 ployment is exclusive of any other civil action or proceeding
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1 arising out of or relating to the same subject matter against

2 the employee whose act or omission gave rise to the claim,

3 or against the estate of such employee.".

4 SEC. 5. Section 2679 (d) of title 28, United States

5 Code, is amended by inserting in the first sentence the words

6 "office or" between "scope of his" and ."employment.".

7 SEC. 6. Section 2679 (d) of title 28, United States Code,

8. is amended by deleting the second sentence and substituting

9 the following: "After removal the United States shall have

10 available all defenses to which it would have been entitled if

1/ the action had originally been commenced against the United

12 States under the Federal Tort Claims Act. Should a United

13 States district court determine on a hearing on a motion to

14 . remand held before a trial on the merits that the employee

15 whose act or omission gave rise to the suit was not acting

16 within the scope of his office or employment, the case shall

17 be remanded to the State court: Provided, That where such

18 a remedy is precluded because of the availability of a remedy

19 through proceedings for compensation or other benefits from

20 the United States as provided by any other law, the case

21 shall be dismissed, but in that event. the running of any

22 limitation of time for commencing, or filing an application

23 or claim in, such proceedings for compensation of other bene-

24 fits shall be deemed to have been suspended awing the

25 ' pendency of the civil action or proceeding under this section.",
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4

SEC. 7. Section 2680 (h) of title 28, United States Code,

2 is amended to read as follows: "Any claims arising out of

3 libel, slander, misrepresentation, deceit, or interference with

4 contract rights.".

SEC. 8. Section 4116 of title 38, United States Code, is

6 repealed, as of the effective date of this Act.

7 SEC. 9. Section 223 of title II of the Public Health

8 Service Act (58 Stat. 682, as added by section 4 of the Act

9 of December 31, 1970, 84 Stat. 1870 (42 U.S.C. 2.33)), is

10 redesignated as section 224 and is amended to read as follows:

11 "AUTHORITY OF SECRETARY OF DESIGNEE TO HOLD HARM-

12 LESS OR PROVIDE LIABILITY INSURANCE FOR ASSIGNED

13 OR DETAILED EMPLOYEES

14 "SEc. 224. The Secretary of Health, Education, and

15 Welfare, the Secretary of Defense, and the Administrator ,of

16 Veterans' Affairs, or their designees may, to the extent

17 deemed appropriate, hold harmless or provide liability insur-

18 ance for any officer or employee Of their respective depatt-

1,9 ments or agencies for damage for personal injury, ivelUding

20 death or property damage, negligently caused by an Officer

21 or employee while acting within the scope of his office or
22 employment and as a result of the performance of medical,

23 surgical, dental, or related functions, including the conduct

24 of clinical studies or investigations, if such employee is

25 assigned to a foreign country or detailed to other than a
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1 Federal agency or institution, or if the circumstances are

2 such as are likely to preclude the remedies of third persons

3 against the United States described in section 2679 (b) of

4 title 28, for such damage or injury.".

5 SEC. 10. This Act shall become effective on the first day

6 of the third month which begins following the date of its

7 enactment and shall apply to only those claims accruing on

S or after the effective date.
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388 OCTOBER TERM, 1970

Syllabus 403 U. S.

BIVENS v. SIX UNKNOWN NAMED AGENTS OF

FEDERAL BUREAU OF NARCOTICS

CERTIORARI TO THE UNITED S*TES COURT OF APPEALS

FOR THE SECOND CIRCUIT

No. 301. Argued January 12, 1971—Decided June 21, 1971

Petitioner's complaint alleged that respondent agents of the Federal

Bureau of Narcotics, acting under color of federal authority, made

a warrantless entry of his apartment, searched the apartment,

and arrested him on narcotics charges. All of the acts were

alleged to have been done without probable cause. Petitioner's

suit to recover damages from the agents was dismissed by the

District Court on the alternative grounds (1) that it failed to

state a federal cause of action and (2) that respondents were

immune from suit by virtue of their official position. The

Court of Appeals affirmed on the first ground alone. Held:

1. Petitioner's complaint states a federal cause of action under

the Fourth Amendment for which damages are recoverable upon

proof of injuries resulting from the federal agents' violation of

that Amendment. Pp. 390-397.

2. The Court does not reach the immunity question, which

was not passed on by the Court of Appeals. Pp. 397-398.

409 F. 2d 718, reversed and remanded.

BRENNAN, J., delivered the opinion of the Court, in which

DOUGLAS, STEWART, WHITE, and MARSHALL, JJ., joined. HARLAN, J.,

filed an opinion concurring in the judgment, post, p. 398. BURGER,

C. J., post, p. 411, BLACK, J., post, p. 427, and BLACKMUN, J.,

post, p. 430, filed dissenting opinions.

Stephen A. Grant argued the cause and filed a brief

for petitioner.

Jeronie Feit argued the cause for respondents. On the

brief were Solicitor General Griswold, Assistant Attorney

General Ruckelshaus, and Robert V. Zener.

Melvin L. Wulf filed a brief for the American Civil

Liberties Union as amicus curiae urging reversal.
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MR. JUSTICE BRENNAN- delivered the opinion of the

Court.

The Fourth Amendment provides that:

"The right of the people to be secure in their per-

sons, houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated . . . ."

In Bell v. Hood, 327 U. S. 678 (1946), we reserved the

question whether violation of that command by a fed-

eral agent acting under color of his authority. gives rise

to a cause of action for damages consequent upon his

unconstitutional conduct. Today we hold that it does.

This case has its origin in an arrest and search carried

out on the morning of November 26, 1965. Petitioner's

complaint alleged that on that day respondents, agents of

the Federal Bureau of Narcotics acting under claim of

federal authority, entered his apartment and arrested him

for alleged narcotics violations. The agents manacled

petitioner in front of his wife and children, and threatened

to arrest the entire family. They searched the apart-
ment from stein to stern. Thereafter, petitioner was

taken to the federal courthouse in Brooklyn, where he

was interrogated, booked, and subjected to a visual strip
search.
On July 7, 1967, petitioner brought suit in Federal Dis-

trict Court. In addition to the allegations above, his
complaint asserted that the arrest and search were ef-

fected without a warrant, and that unreasonable force

was employed in making the arrest; fairly read, it

alleges as well that the arrest was made without probable

cause.' Petitioner claimed to have suffered great hurnili-

Petitioner's complaint does not explicitly state that the agents

had no probable cause for his arrest, but it does allege that the

arrest was "done unlawfully, unreasonably and contrary to law."

App. 2. Petitioner's affidavit in support of his motion for summary

26-729 0 - 78 - 15



222

390 OCTOBER TERM, 1970

Opinion of the Court 403 U. S.

ation, embarrassment, and mental suffering as a. result
of the agents' unlawful conduct, and sought $15,000
damages from each of them. The District Court, on
respondents' motion, dismissed the complaint on the
ground. Inter alia, that. it failed to state a. cause of action.'
276 F. Supp. 12 (EDNA". 1967). The Court of Appeals,
one judge concurring specially,' affirmed on that basis.
409 F. 2d 718 (C,A.2 1969). We granted certiorari. 399
U. S. 905 (1970). We reverse.

Respondents do not argue that petitioner should be
entirely without remedy for an unconstitutional invasion
of his rights by federal agents. In respondents' view,
however, the rights that petitioner asserts primarily
rights of privacy—are creations of state and not of fed-
eral law. Accordingly, they argue, petitioner may obtain
money damages to redress invasion of these rights only
by an action in tort, under state law, in the state courts.
In this scheme the Fourth Amendment would serve
merely to limit the extent to which the agents could de-

judgment swears that the search was "without cause, consent or
warrant," and that the arrest was "without cause, reason or war-
rant." App. 28.

2 The agents were not named in petitioner's complaint, and the
District Court ordered that the complaint be served upon "those
federal agents who it is indicated by the records of the United
States Attorney participated in the November 25, 1965, arrest of
the [petitioner]." App. 3. Five agents were ultimately served.

Judge Waterman, concurring, expressed the thought that "the
federal courts can . entertain this cause of action irrespective
of whether a statute exists specifically authorizing a federal suit
against federal officers for damages" for acts such as those alleged. -
In his view, however, the critical point was recognition that some
cause of action existed, albeit a state-created one, and in conse-
quence he was willing "as of now" to concur in the holding of the
Court of Appeals. 409 F. 2d, at 726 (emphasis in original).
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fend the state law tort suit by asserting that their actions

were a valid exercise of federal power: if the agents were

shown to have violated the Fourth Amendment, such

a defense would be lost to them and they would stand

before the state law merely as private individuals. Can-

didly admitting that it is the policy of the Department

of Justice to remove all such suits from the state to the

federal courts for decision,4 respondents nevertheless urge

that .we uphold dismissal . of petitioner's complaint, in

federal court, and remit him to filing an action in the

state courts in order that the case may properly be re-

moved to the federal court for decision on the basis of

state law.
We think that respondents' thesis rests upon an unduly

restrictive view of the Fourth Amendment's protection

against unreasonable searches and seizures by federal

agents, a view that has consistently been rejected by this

Court. Respondents seek to treat the relationship be-

tween a citizen and a federal agent unconstitutionally

exercising his authority as no different from the relation-

"[S]ince it is the present policy of the Department of Justice

to remove to the federal courts all suits in state courts against federal

officers for trespass or false imprisonment, a claim for relief, whether

based on state common law or directly on the Fourth Amendment,

will ultimately be heard in a federal court." Brief for Respondents

13 (citations omitted) see 28 U. S. C. § 1442 (a); Willingham v.

Morgan, 395 U. S. 402 (1969). In light of this, it is difficult to

understand our Brother BLACKMUN'S complaint that our holding

today "opens the door for another avalanche of new federal cases."

Post, at 430. In estimating the magnitude of any such "avalanche,"

it is worth noting that a survey of comparable actions against state

officers under 42 U. S. C. § 1983 found only 53 reported cases in 17

years (1951-1967) that survived a motion to dismiss.- Ginger & Bell,

Police Misconduct Litigation—Plaintiff's Remedies, 15 Am. Jur.

Trials 555, 580-599 (1968). Increasing this figure by 900% to allow

for increases in rate and unreported cases, every federal district

judge could expect to_try one such case every 13 years.
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ship between two private citizens. In so doing, they
ignore the fact that power, once granted, does ,not dis-
appear like a magic gift when it is wrongfully used. An
agent acting—albeit unconstitutionally in the name of
the United States possesses a far greater capacity for
harm than an individual trespasser exercising no author-
ity other than his own. Cf. Amos v. United States, 255
U. S. 313, 317 (1.921); United States v. Classic, 313 U. S.
299, 326 (1941). Accordingly, as our cases make clear,
the Fourth Amendment operates as a limitation upon the
exercise of federal power regardless of whether the State
in whose jurisdiction that power is exercised would pro-
hibit or penalize the identical act if engaged in by a
private citizen. It guarantees to citizens of the United
States the absolute right to be free from unreasonable
searches and seizures carried out by virtue of federal
authority. And "where federally protected rights have
been invaded, it has been the rule from the beginning
that courts will be alert to adjust their remedies so as to
grant the necessary relief." Bell v. Hood, 327 U. S., at
684 (footnote omitted) ; see Bemis Bros. Bag Co. v.
United States, 289 U. S. 28, 36 (1933) (Cardozo, J.);
The Western Maid, 257 U. S. 419, 433 (1922)
(Holmes, J.).

First. Our cases have long since rejected the notion
that the Fourth Amendment proscribes only such conduct
as would, if engaged in by private persons, be condemned
by state law. Thus in Gambino v. United States, 275
U. S. 310 (1927), petitioners were convicted of conspiracy
to violate the National Prohibition Act on the - basis of
evidence seized by state police officers incident to peti-
tioners' arrest by those officers solely for the purpose of
enforcing federal law. Id., at 314. Notwithstanding
the lack of probable cause for the arrest, id., at 313, it
would have been permissible under state law if effected
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by private individuals.5 It appears, moreover, that the

officers were under direction from the Governor to aid in

the enforcement of federal law. Id., at 315-317. Ac-

cordingly, if the Fourth Amendment reached only to _

conduct impermissible under the law of the State, the

Amendment would have had no application to the case.

Yet this Court held the Fourth Amendment applicable

and reversed petitioners' convictions as having been based

upon evidence obtained through an unconstitutional

search and seizure. Similarly, in Byars v. United States,

273 U. S. 28 (1927), the petitioner was convicted on the

basis of evidence seized under a warrant issued, without

probable cause under the Fourth Amendment, by a state

court judge for a state law offense. At the invitation

of state law enforcement officers, a federal prohibition

agent participated in the search. This Court explicitly

refused to inquire whether the warrant was "good under

the state law . . . since in no event could it constitute

the basis for a federal search and seizure." Id., at 29

(emphasis added).6 And our recent decisions regarding

electronic surveillance have made it clear beyond per-

adventure that the Fourth Amendment is not tied to the

5 New York at that time followed the common-law rule that a

private person may arrest another if the latter has in fact com-

mitted a felony, and that if such is the case the presence or

absence of probable cause is irrelevant to the legality of the arrest.

See McLoughlin v. New York Edison Co., 252 N. Y. 202, 169

N. E. 277 (1929) ; cf. N. Y. Code Crim. Proc. § 183 (1958) for

codification of the rule. Conspiracy to commit a federal crime was

at the time a felony. Act of March 4, 1909, § 37, 35 Stat. 1096.

6 Conversely, we have in some instances rejected Fourth Amend-

ment claims despite facts demonstrating that federal agents were

acting in violation of local law. McGuire v. United States, 273 U. S.

95 (1927) (trespass ab initio) ; Hester v. United States, 265 U. S.

57 (1924) ("open fields" doctrine) ; cf. Burdeau v. McDowell, 256

U. S. 465 (1921) (possession of stolen property).
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niceties of local trespass laws. Katz v. United States,
389 U. S. 347 (1967) ; Berger V. New York, 388 U. S. -41
(1967); Silverman v. United States, 365 U. S. 505, 511
(1961). In light of these cases, respondents' argument
that the Fourth Amendment serves only as a limitation
on federal defenses to a state laW claim, and not as an
independent limitation upon the exercise of federal power,
must be rejected.
Second. The interests protected by state laws regulat-

ing trespass and the invasion of privacy, and those pro-
tected by the Fourth Amendment's guarantee against
unreasonable searches and seizures, may be inconsistent
or even hostile. Thus, we may bar the door against an
unwelcome private intruder, or call the police if he per-
sists in seeking entrance. The availability of such alter-
native means for the protection of privacy may lead the
State to restrict imposition of liability for any conse-
quent trespass. A private citizen, asserting no authority
other than his own, will not normally be liable in trespass
if he demands, and is granted, admission to another's
house. See W. Prosser, The Law of Torts § 18, pp. 109-
110 (3d ed. 1964) ; 1 F. Harper & F. James, The Law of
Torts § 1.11 (1956). But one who demands admission
under a claim of federal authority stands in a far different
position. - Cf. Amos v. United States, 255 U. S. 313, 317
(1921). The mere invocation of federal power by a fed-
eral law enforcement official will normally render futile
any attempt to resist an unlawful 'entry or arrest by resort
to the local police; and a claim of authority to enter is
likely to unlock the door as well. See Weeks v. United
States, 232 U. S. 383, 386 (1914) ; Amos v. United States,
supra.' "In such cases there is no safety for the citizen.,

Similarly, although the Fourth Amendment confines an officer
executing a search warrant strictly within the bounds set by the
warrant, Marron v. United States, 275 U. S. 192, 196 (1927) ; see
Stanley v. Georgia, 394 U. S. 557, 570-572 (1969) (STEWART, J.,
•
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except in the protection of the judicial tribunals, for
rights which have been invaded by the officers of the gov-
ernment, professing to act in its name. There remains to
him but the alternative of resistance, which may amount
to crime." United States v. Lee, 106 U. S. 196, 219
(1882).8 Nor is it adequate to answer that state law may
take into account the different status of one clothed with
the authority ofthe Federal Government. For just as
state law may not authorize federal agents to violate the
Fourth Amendment, Byars v. United States, supra;
Weeks v United States, supra; In re Ayers, 123 U. S.
443, 507 (1887), neither may state law undertake to
limit the extent to which federal authority can be exer-
cised. In re Neagle, 135 U. S. 1 (1890). The inevitable
consequence of this dual limitation on state power is that
the federal question becomes not merely a possible de-
fense to the state law action, but an independent claim
both necessary and sufficient to make out the plaintiff's
cause of action. Cf. Boilermakers v. Hardman, 401
U. S. 233, 241 (1971).

Third. That damages may be obtained for injuries
consequent upon a violation of the Fourth Amendment
by federal officials should hardly seem a surprising prop-
osition. _ Historically, damages have been _regarded as
the ordinary remedy for an invasion of personal interests
in liberty. See Nixon v. Condon, 286 U. S. 73 (1932) ;

concurring in result), a private individual lawfully in the home
of another.will not normally be liable for trespass beyond the bounds
of his invitation absent clear notice to that effect. See 1 F. Harper
& F. James, The Law of Torts § 1.11 (1956).

8 Although no State has undertaken to limit the common-law
doctrine that one may use reasonable force to resist an unlawful
arrest by a private person, at least two States have outlawed resist-
ance to an unlawful arrest sought to be made by a person known
to be an officer of the law. R. I. Gen. Laws § 12-7-10 (1969) ; State
v. Koonce, 89 N. J: Super. 169, 180-184, 214 A. 2d 428, 433-436
(1965).
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Nixon v. Herndon, 273 U. S. 536, 540 (1927) ; Swafford
v. Templeton, 185 U. S. 487 (1902); Wiley v. Sinkler, 179
U. S. 58 (1900) ; J. Landynski, Search and Seizure and
the Supreme Court 28 et seq. (1966) ; N. Lasson, History
and Development of the Fourth Amendment to the
United States Constitution 43 et seq. (1937) ; Katz, The
Jurisprudence of Remedies: Constitutional Legality and
the Law of Torts in Bell v. Hood, 117 U. Pa. L. Rev. 1,
8-33 (1968); cf. West v. Cabell, 153 U. S. 78 (1894); Lam-
mon v. Feusier, 111 U. S. 17 (1884). Of course, the
Fourth Amendment does not in so many words provide
for its enforcement by an award of money damages for
the consequences of its violation. But "it is . . . well
settled that where legal rights have been invaded, and a
federal statute provides for a general right to sue for such
invasion, federal courts may use any available remedy to
make good the wrong done." Bell v. Hood, 327 U. S., at
684 (footnote omitted). The present case involves
no special factors counselling hesitation in the ab-
sence of affirmative action by Congress. We are not
dealing with a question of "federal fiscal policy," as in
United States v. Standard Oil Co., 332 U. S. 301, 311
(1947). In that case we refused to infer from the Gov-
ernment-soldier relationship that the United States could
recover damages from one who negligently injured a
soldier and thereby caused the Government to pay his
medical expenses and lose his services during the course
of his hospitalization. Noting that Congress was nor-
mally quite solicitous where the federal purse was in-
volved, we pointed out that "the United States [was] the
party plaintiff to the suit. And the United States has
power at any time to create the liability." Id., at 316;
see United States v. Gilman, 347 U. S. 507 (1954). Nor
are we asked in this case to impose liability upon a con-
gressional employee for actions contrary to no constitu-
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tional prohibition, but merely said to be in excess of the

authority delegated to him by the Congress. Wheeldin

v. Wheeler, 373 U. S. 647 (1963). Finally, we cannot

accept respondents' formulation of the question as

whether the availability of money damages is necessary

to enforce the Fourth Amendment. For we have here

no explicit congressional declaration that persons injured

by a federal officer's violation of the Fourth Amend-

ment may not recover money damages from the agents,

but must instead be remitted to another remedy, equally

effective in the view of Congress. The question is merely

whether petitioner, if he can demonstrate an injury con-

sequent upon the violation by federal agents of his

Fourth Amendment rights, is entitled to redress his injury

through a particular remedial mechanism normally avail-

able in the federal courts. Cf. J. I. Case Co. v. Borak,

377 U. S. 426, 433 (1964) ; Jacobs v. United States, 290

U. S. 13, 16 (1933). "The very essence of civil liberty

certainly consists in the right of every individual to claim

the protection of the laws, whenever he receives an

injury." Marbury v. Madison,1 Cranch 137, 163 (1803).

Having concluded that petitioner's complaint states a
cause of action under the Fourth Amendment, supra,
at 390-395, we hold that petitioner is entitled to recover
money damages for any injuries he has suffered as a
result of the agents' violation of the Amendment.

II

In addition to holding that petitioner's complaint had
failed to state facts making out a cause of action, the
Distric.t Court ruled that in any event respondents were
immune from liability by virtue of their official position.
276 F. Supp., at 15. This question was not passed upon
by the Court of Appeals, and accordingly we do not con-
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sider it here. The judgment of the Court of Appeals is
reversed and the case is remanded for further proceedings
consistent with this opinion.

So ordered.

MR. JUSTICE HARLAN, concurring in the judgment.

My initial view of this case was that the Court of
Appeals was correct in dismissing the complaint, but
for reasons stated in this opinion I am now persuaded to
the contrary. Accordingly, I join in the judgment of
reversal.

Petitioner alleged, in his suit in the District Court for
the Eastern District of New York, that the defendants,
federal agents acting under color of federal law, subjected
him to a search and seizure contravening the require-
ments of the Fourth Amendment. He sought damages
in the amount of $15,000 from each of the agents. Fed-
eral jurisdiction was claimed, inter alia,1 under 28 U. S. C.
§ 1331 (a) which provides:

"The district courts shall have original jurisdiction
of all civil actions wherein the matter in controversy
exceeds the sum or value of $10,000 exclusive of
interest and costs, and arises under the Constitution,
laws, or treaties of the United States."

The District Court dismissed the complaint for lack of
federal jurisdiction under 28 U. S. C. § 1331 (a) and
failure to state a claim for which relief may be granted.
276 F. Supp 12 (EDNY 1967). On appeal, the Court
of Appeals concluded, on the basis of this Court's decision
in Bell v. Hood, 327 U. S. 678 (1946), that petitioner's
claim for damages did "[arise] under the Constitution"

1 Petitioner also asserted federal jurisdiction under 42 U. S. C.
§ 1983 and 28 U. S. C. § 1343 (3), and 28 U. S. C. § 1343 (4). Neither
will support federal jurisdiction over the claim. See Bivens v. Six
Unknown Named Agents, 409 F. 2d 718, 720 n. 1 (CA2 1969).
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within the meaning of 28 U. S. C. § 1331 (a) ; but the
District Court's judgment was affirmed on the ground
that the complaint failed to state a claim for which relief
can be granted. 409 F. 2d 718 (CA2 1969).
In so concluding, Chief Judge Lumbard's opinion rea-

soned, in essence, that: (1) the framers of the Fourth
Amendment did not appear to contemplate a "wholly
new federal cause of action founded directly on the
Fourth Amendment," id., at 721, and (2) while the fed-
eral courts had power under a general grant of jurisdic-
tion to imply a federal remedy for the enforcement of
a constitutional right, they should do so only when the
absence of alternative remedies renders the constitutional
command a "mere 'form of words.'" Id., at 723. The
Government takes essentially the sanie position here.
Brief for Respondents 4-5. And two members of the
Court add the contention that we lack the constitutional
power to accord Bivens a remedy for damages in the
absence of congressional action creating "a federal cause
of action for damages for an unreasonable search in vio-
lation of the Fourth Amendment." Opinion of MR. JUS-
TICE BLACK, post, at 427; see also opinion Of THE CHIEF'
JUSTICE, post, at 418, 422.
For the reasons set forth below, I am of the opinion

that federal courts do have the power to award damages
for violation of "constitutionally protected interests" and
I agree with the Court that a traditional judicial remedy
such as damages is appropriate to the vindication of the
personal interests protected by the Fourth Amendment.

I turn first to the contention that the constitutional
power of federal courts to accord Bivens damages for
his claim depends on the passage of a statute creating a
"federal. cause of action." Although the point is not
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entirely free of ambiguity,' I do not understand either
the Government or my dissenting Brothers to maintain
that Bivens' contention that he is entitled to be free
from the type of official conduct prohibited by the Fourth
Amendment depends on a decision by the State in which
he resides to accord him a remedy. Such a position
would be incompatible with the presumed availability
of federal equitable relief, if a proper showing can be
made in terms of the ordinary principles governing equi-
table remedies. See Bell v. Hood, 327 U. S. 678, 684
(1946). However broad a federal court's discretion con-
cerning equitable remedies, it is absolutely clear—at least
after Erie R. Co. v. Tompkins, 304 U. S. 64 (1938) that
in a nondiversity suit a federal court's power to grant even
equitable relief depends on the presence of a substantive •
right derived from federal law. Compare Guaranty
Trust Co. v. York, 326 U. S. 99, 105-107 (1945), with
Holmberg v. Arinbrecht, 327 U. S. 392, 395 (1946). See
also H. Hart & H. Wechsler, The Federal Courts and the
Federal System 818-819 (1953).
Thus the interest which Bivens claims to be free

from official conduct in contravention of the Fourth
Amendment is a federally protected interest. See gen-
erally Katz, The Jurisprudence of Remedies: Constitu-
tional Legality and the Law of Torts in Bell v. Hood, 117
U. Pa. L. Rev. 1, 33-34 (1968).3 Therefore, the question

2 See n. 3, infra.
3 The Government appears not quite ready to concede this point.

Certain points in the Government's argument seem to suggest that
the "state-created right—federal defense" model reaches not only the
question of the power to accord a federal damages remedy, but also
the claim to any judicial remedy in any court. Thus, we are pointed
to Lasson's observation concerning Madison's version of the Fourth
Amendment as introduced into the House:
"The observation may be made that the language of the proposal

did not purport to create the right to be secure from unreasonable
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of judicial power to grant Bivens damages is not a prob-
lem of the "source" of the "right"; instead, the question
is whether the power to authorize damages as a judicial

search and seizures but merely stated it as a right which already
existed."

N. Lasson, History and Development of the Fourth Amendment to
the United States Constitution 100 n. 77 (1937), quoted in Brief for
Respondents 11 n. 7. And, on the problem of federal equitable
vindication of constitutional rights without regard to the presence
of a "state-created right," see Hart, The Relations Between State
and Federal Law, 54 Col. L. Rev. 489, 523-524 (1954), quoted in
Brief for Respondents 17.
On this point, the choice of phraseology in the Fourth Amend-

ment itself is singularly unpersuasive. The leading argument against
a "Bill of Rights" was the fear that individual liberties not specified
expressly would be taken as excluded. See geierally, Lasson, supra,
at 79-105. This circumstance alone might well explain why the
authors of the Bill of Rights would opt for language which presumes
the existence of a fundamental interest in liberty, albeit originally
derived from the common law. See Entick v. Carrington, 19 How.
St. Tr. 1029, 95 Eng. Rep. 807 (1765).
In truth, the legislative record as a whole behind the Bill of Rights

is silent on the rather refined doctrinal question whether the framers
considered the rights therein enumerated as dependent in the first
instance on the decision of a State to accord legal status to the per-
sonal interests at stake. That is understandable since the Govern-
ment itself points out that general federal-question jurisdiction was
not extended to the federal district courts until 1875. Act of
March 3, 1875, § 1, 18 Stat. 470. The most that can be drawn
from this historical fact is that the authors of the Bill of Rights as-
sumed the adequacy of common-law remedies to vindicate the fed-
erally protected interest. One must first combine this assumption
with contemporary modes of jurisprudential thought which ap-
peared to link "rights" and "remedies" in a 1:1 correlation, cf. Mar-
bury v. Madison, 1 Cranch 137, 163 (1803), before reaching the
conclusion that the framers are to be understood today as having cre-
ated no federally protected interests. And, of course, that would
simply require the conclusion that federal equitable relief would
not lie to protect those interests guarded by the Fourth Amendment.

Professor Hart's observations concerning the "imperceptible steps"
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remedy for the vindication of a federal constitutional
right is placed by the Constitution itself exclusively in
Congress' hands.

II

The contention that the federal courts are powerless
to accord a litigant damages for a claimed invasion of his
federal constitutional rights until Congress explicitly au-
thorizes the remedy cannot rest on the notion that the
decision to grant compensatory relief involves a resolu-
tion of policy considerations not susceptible of judicial
discernment. Thus, in suits for damages based on viola-
tions of federal statutes lacking any express authorization
of a damage remedy, this Court has authorized such relief
where, in its view, damages are necessary to effectuate the
congressional policy underpinning the substantive pro-
visions of the statute. J. I. Case Co. v. Borak, 377 U. S.
426 (1964) ; Tunstall v. Brotherhood of Locomotive Fire-
men cfc Enginemen, 323 U. S. 210, 213 (1944). Cf. Wyan-
dotte Transportation Co. v. United States, 389 U. S. 191,
201-204 (1967).4

between In re Ayers, 123 U. S. 443 (1887), and Ex parte Young, 209
U. S. 123 (1908), see Hart, supra, fail to persuade me that the source
of the legal interest asserted here is other than the Federal Constitu-
tion itself. In re Ayers concerned the precise question whether the
Eleventh Amendment barred suit in a federal court for an injunction
compelling a state officer to perform a contract to which the State
was a party. Having concluded that the suit was inescapably a suit
against the State under the Eleventh Amendment, the Court spoke of
the presence of state-created rights as a distinguishing factor support-
ing the exercise of federal jurisdiction in other contract clause cases.
The absence of a state-created right in In re Ayers served to dis-
tinguish that case from the perspective of the State's immunity to
suit; Ayers simply does not speak to the analytically distinct ques-
tion whether the Constitution is in the relevant sense a source of
legal protection for the "rights" enumerated therein.

4 The Borak case is an especially clear example of the exercise of
federal judicial power to accord damages as an appropriate remedy
in the absence of any express statutory authorization of a federal
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If it is not the nature of the remedy which is thought

to render a judgment as to the appropriateness of dam-

ages inherently "legislative," then it must be the nature

of the legal interest offered as an occasion for invoking

otherwise appropriate judicial relief. But I do not think

that the fact that the interest is protected by the Con-

stitution rather than statute or common law justifies the

assertion that federal courts are powerless to grant dam-

ages in the absence of explicit congressional action author-

izing the remedy. Initially, I note that it would be at

least anomalous to conclude that the federal judiciary—

while competent to choose among the range of traditional

judicial remedies to implement statutory and common-

law policies, and even to generate substantive rules gov-

erning primary behavior in furtherance of broadly formu-

lated policies articulated by statute or Constitution, see

Textile Workers v. Lincoln Mills, 353 U. S. 448 (1957) ;

United States v. Standard Oil Co., 332 U. S. 301, 304-

311 (1947) ; Clearfield Trust Co. v. United States,

318 U. S. 363 (1943)—is powerless to accord a damages

cause of action. There we "implied"—from what can only be char-

acterized as an "exclusively procedural provision" affording access

to a federal forum, cf. Textile Workers v. Lincoln Mills, 353 U. S.

448, 462-463 (1957) (Frankfurter, J., dissenting)—a private cause

of action for damages for violation of § 14 (a) of the Securities Ex-

change Act of 1934, 48 Stat. 895, 15 U. S. C. § 78n (a). See § 27,

48 Stat. 902, 15 U. S. C. § 78aa. We did so in an area where

federal regulation has been singularly comprehensive and elaborate

administrative enforcement machinery had been provided. The

exercise of judicial power involved in Borak simply cannot be justi-

fied in 'terms of statutory construction, see Hill, Constitutional

Remedies, 69 Col. L. Rev. 1109, 1120-1121 (1969); nor did the Borak

Court purport to do so. See Borak, supra, at 432-434. The notion

of "implying" a remedy, therefore, as applied to cases like Borak,

can only refer to a process whereby the federal judiciary exercises a

choice among traditionally available judicial remedies according to

reasons related to the substantive social policy embodied in an act

of positive law. See ibid., and Bell v. Hood, supra, at 684.
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remedy to vindicate social policies which, by virtue of
their inclusion in the Constitution, are aimed predomi-
nantly at restraining the Government as an instrument
of the popular will.
More importantly, the presumed availability of federal

equitable relief against threatened invasions of constitu-
tional interests appears entirely to negate the contention
that the status of an interest as constitutionally protected
divests federal courts of the power to grant damages
absent express congressional authorization. Congress
provided specially for the exercise of equitable remedial
powers by federal courts, see Act of May 8, 1792, § 2, 1
Stat. 276; C. Wright, Law of Federal Courts 257 (2d ed.,
1970), in part because of the limited availability of equi-
table remedies in state courts in the early days of the
Republic. See Guaranty Trust Co. v. York, 326 U. S.
99, 104-105 (1945). And this Court's decisions make
clear that, at least absent congressional restrictions, the
scope of equitable remedial discretion is to be determined
according to the distinctive historical traditions of equity
as an institution, Holnibe,rg v. Arinbrecht, 327 U. S. 392,
395-396 (1946) ; Sprague v. Ticonie National Bank, 307
U. S. 161, 165-166 (1939). The reach of a federal dis-
trict court's "inherent equitable powers," Textile Workers
v. Lincoln Mills, 353 U. S. 448, 460 (Burton, J., concur-
ring in result), is broad indeed, e. g., Swann v. Char-
lotte-Mecklenburg Board of Education, 401 U. S. 1
(1971); nonetheless, the federal judiciary is not em-
powered to grant equitable relief in the absence of
congressional action extending jurisdiction over the sub-
ject matter of the suit. See Textile Workers v. Lincoln
Mills, supra, at 460 (Burton, J., concurring in result) ;
Katz, 117 U. Pa. L. Rev., at 43.5

5 With regard to a court's authority to grant an equitable remedy,
the line between "subject matter" jurisdiction and remedial powers
as undoubtedly been obscured by the fact that historically the
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If explicit congressional authorization is an absolute

prerequisite to the power of a federal court to accord

compensatory relief regardless of the necessity or appro-

priateness of damages as a remedy simply because of the_
status of a legal interest- as constitutionally protected,

then it seems to me that explicit congressional authoriza-

tion is similarly prerequisite to the exercise of equitable

remedial discretion in favor ofconstitutionally protected

interests. Conversely, if a general grant of jurisdiction

to the federal courts by Congress g thought adequate to

empower a federal court to grant equitable relief for all

areas of subject-matter jurisdiction enumerated therein,

see 28 U. S. C. § 1331 (a), then it seems to me that the

same statute is sufficient to empower a federal court to

grant a traditional remedy at law.' Of course, the special

historical traditions governing the federal equity system,

see Sprague v. Ticonic National Bank, 307 U. S. 161

"system of equity 'derived its doctrines, as well as its powers, from

its mode of giving relief.'" See Guaranty Trust Co. v. York, supra,

at 105, quoting C. Langdell, Summary of Equity Pleading xxvii

(1877). Perhaps this fact alone accounts for the suggestion some-

times made that a court's power to enjoin invasion of constitutionally

protected interests derives directly from the Constitution. See Bell

v. Hood, 71 F. Supp. 813, 819 (SD Cal. 1947).

?. Chief Judge Lumbard's opinion for the Court of Appeals iii the

instant cas4 is, as I have noted, in accord with this conclusion:

"Thus, even if the Constitution itself does not give rise to an

inherent injunctive power to prevent its violation by governmental

officials there are strong reasons for inferring the existence of this

power under any general grant of jurisdiction to the federal courts

by Congress." 409 F. 2d, at 723.

The description of the remedy as "inferred" cannot, of course, be

intended to assimilate the judicial decision to accord such a remedy

to any process of statutory construction. Rather, as with the cases
concerning remedies, implied from statutory schemes, see n. 4, supra,
the description of the remedy as "inferred" can only bear on the
reasons offered to explain a judicial decision to accord or not to
accord a particular remedy. • •

26-729 0 - 78 - 16
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(1939), might still bear on the comparative appropriate-
ness of granting equitable relief as opposed to money
damages. That possibility, however, relates, not to
whether the federal courts have the power to afford one
type of remedy as opposed to the other, but rather to
the criteria which should govern the exercise of our
power. To that question, I now pass.

III

The major thrust of the Government's position is that,
where Congress has not expressly authorized a particular
remedy, a federal court should exercise its power to accord
a traditional form of judicial relief at the behest of a
litigant, who claims a constitutionally protected interest
has been invaded, only where the remedy is "essential,"
or "indispensable for vindicating constitutional rights."
Brief for Respondents 19, 24. While this "essentiality"
test is most clearly articulated with respect to damages
remedies, apparently the Government believes the same
test explains the exercise of equitable remedial powers.
Id., at 17-18. It is argued that historically the Court has
rarely exercised the power to accord such relief in the
absence of an express congressional authorization and
that "[i]f Congress had thought that federal officers
should be subject to a law different than state law, it
would have had no difficulty in saying so, as it did with
respect to state officers . . . ." Id., at 20-21; see 42
U. S. C. § 1983. Although conceding that the stand-
ard of determining whether a damage remedy should be
utilized to effectuate statutory policies is one of "neces-
sity" or "appropriateness," see J. I. Case Co. v. Borak,
377 U. S. 426, 432 (1964) ; United States v. Standard Oil
Co., 332 U. S. 301, 307 (1947), the Government contends
that questions concerning congressional discretion to
modify judicial remedies relating to constitutionally pro-
tected interests warrant a more stringent constraint on
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the exercise of judicial power with respect to this class
of legally protected interests. Brief for Respondents
21-22.
These arguments for a more stringent test to govern the

grant of damages in constitutional cases seem to be ade-
quately answered by the point that the judiciary has
a particular responsibility to assure the vindication of
constitutional interests such as those embraced by the
Fourth Amendment. To be sure, "it must be remembered
that legislatures are ultimate guardians of the liberties
and welfare of the people in quite as great a degree as
the courts." Missouri, Kansas & Texas R. Co. v. May,
194 U. S. 267, 270 (1904). But it must also be recog-
nized that the Bill of Rights is particularly intended to
vindicate the interests of the individual in the face of
the popular will as expressed in legislative majorities;
at the very least, it strikes me as no more appropriate to
await express congressional authorization of traditional
judicial relief with regard to these legal interests than
with respect to interests protected by federal statutes.
The question then, is, as I see it, whether compensatory

relief is "necessary" or "appropriate" to the vindication
of the interest asserted. Cf. J. I. Case Co. v. Borak,
supra, at 432; United States v. Standard Oil Co., supra,
at 307; Hill, Constitutional Remedies, 69 Col. L. Rev.
1109, 1155 (1969) ; Katz, 117 U. Pa. L. Rev., at 72.
In resolving that question, it seems to me that the range
of policy considerations we may take into account is at
least as brOad as the range of those a legislature would
consider with respect to an express statutory authoriza-
tion of a traditional remedy. In this regard I agree with
the Court that the appropriateness of according Bivens

7 I express no view on the Government's suggestion that con-
gressional authority to simply discard the remedy the Court today
authorizes might be in doubt; nor do I understand the Court's
opinion today to express any view on that particular question.
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compensatory relief does not turn simply on the deterrent
effect liability will have on federal official conduct.8
Damages as a traditional form of compensation for inva-
sion of a legally protected interest may be entirely appro-
priate even if no substantial deterrent effects on future
official lawlessness might be thought to result. Bivens,
after all, has invoked judicial processes claiming entitle-
ment to compensation for injuries resulting from al-
legedly lawless official behavior, if those injuries are
properly- compensable in money damages. I do not
think a court of law—vested with the power to accord
a remedy—should deny him his relief simply- because he
cannot show that future lawless conduct will thereby be
deterred.
And I think it is clear that Bivens advances a claim

of the sort that, if proved, would be properly compensable
in damages. The personal interests protected by the
Fourth Amendment are those we attempt to capture by
the notion of "privacy"; while the Court today properly
points out that the type of harm which officials can inflict
when they invade protected zones of an individual's life

8 And I think it follows from this point that today's decision has
little, if indeed any, bearing on the question whether a federal court
may properly devise remedies—other than traditionally available
forms of judicial relief—for the purpose of enforcing substantive social
policies embodied in constitutional or statutory policies. Compare
today's decision with Mapp v. Ohio, 367 U. S. 643 (1961), and Weeks
V. United States, 232 U. S. 383 (1914). The Court today simply
recognizes what has long been implicit in our decisions concerning
equitable relief and remedies implied from statutory schemes; i. e.,
that a court of law vested with jurisdiction over the subject matter
of a suit has the power—and therefore the duty—to make principled
choices among traditional judicial remedies. Whether special pro-
phylactic measures—which at least arguably the exclusionary rule
exemplifies, see Hill, The Bill of Rights and the Supervisory Power,
69 Col. L. Rev. 181, 182-185 (1969)—are supportable on grounds
other than a court's competence to select among traditional judicial
rerhedies to make good the wrong done, cf. Bell v. Hood, supra, at
684, is a separate question.
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are different from the types of harm private citizens in-
flict on one another, the experience of judges in dealing
with private trespass and false imprisonment claims sup-
ports the conclusion that courts of law are capable of
making the types of judgment concerning causation and
magnitude of injury necessary to acco-rd meaningful com-
pensation for invasion of Fourth Amendment- rights.'
On the other hand, the limitations on state remedies

for violation of common-law rights by private citizens
argue in favor of a federal damages remedy. The injuries
inflicted by officials acting under color of law, while no
less compensable in damages than those inflicted by pri-
vate parties, are substantially different in kind, as the
Court's opinion today discusses in detail. See Monroe
v. Pape, 365 U. S. 167, 195 (1961) (HARLAN-, J., concur-
ring). It seems to me entirely proper that these injuries
be compensable according to uniform rules of federal law,
especially in light of the very large element of federal
law which must in any event control the scope of official
defenses to liability. See Wheeldin v. Wheeler, 373 U. S.
647, 652 (1963) ; Monroe v. Pape, supra, at 194-195
(HARLAN, J., concurring) ; Howard v.: Lyons, 360 U. S.
593 (1959). Certainly, there Is very, little to be gained
from the standpoint of federalism by preserving different
rules of liability for federal officers dependent on the
State where the injury occurs. Cf. United States v.
Standard Oil Co., 332 U. S. 301, 305-311 (1947).

Putting aside the desirability of leaving the problem
of federal official liability to the vagaries of common-law
actions, it is apparent that some form of damages is the
only possible remedy for someone in Bivens' alleged

9 The same, of course, may not be true with respect to other types
of constitutionally protected interests, and therefore the appropri-
ateness of money damages may well vary with the nature of the
personal interest asserted. See Monroe v. Pape, 365 U. S. 167, 196
n. 5 (HARLAN-, J., concurring).
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position. It will be a rare case indeed in which an in-
dividual in Bivens' position will be able to obviate the
harm by securing injunctive relief from any court. How-
ever desirable a direct remedy against the Government
might be as a substitute for individual official liability,
the sovereign still remains immune fo suit:, Finally,
assuming Bivens'_ innocence of the. crime charged, the
"exclusionary rule" is simply irrelevant. For people in
Bivens' shoes, it is damages or nothing. .
The only substantial policy consideration advanced -

against recognition of a federal cause of action for viola-
tion of Fourth Amendment rights by federal officials is
the incremental expenditure of judicial resources that
will be necessitated by this class of litigation. There is,
however, something ultimately self-defeating about this
argument. For if, as the Government contends, damages
will rarely be realized by plaintiffs in these eases because
of jury hostility, the limited resources of the official
concerned, etc., then I am not ready to assume that there
will be a significant increase in the expenditure of judicial
resources on these claims. Few responsible lawyers and
plaintiffs are likely to choose the course of litigation if the
statistical chances of success are truly de minimis. And:
I simply cannot agree with my Brother BLACK that the
possibility of "frivolous" ;claims if defined simply as
claims with no legal merit—warrants closing the court-
house doors to people in Bivens' situation. There
other ways, short of that, of coping with IrivolouT.
lawsuits.
On the other hand, if—as I believe is the case with

respect, at least, to the most flagrant abuses of official
power—damages to some degree will be available when
the option of litigation is chosen, then the question ap-
pears to be how Fourth Amendment interests rank on
a scale of social values compared with, for example, the
interests of stockholders defrauded by misleading proxies.
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See J. I. Case Co. v. Borak, .supra. Judicial resources,
I am well aware, are increasingly scarce these days.
Nonetheless, when we automatically close the courthouse
door solely on this basis, _we implicitly express a value
judgment on the comparative importance sof classes of
legally protected interests. And current _limitations upon
the effective functioning of the courts arising from budg-
etary inadequacies should not be permitted to stand
in the way of the recognition of otherwise sound con-
stitutional principles.
Of course, for a variety of reasons, the remedy may not

often be sought. See generally Foote, Tort Remedies for
Police Violations of Individual Rights, 39 Minn. L. Rev.
493 (1955). And the countervailing interests in efficient
law enforcement of course argue for a protective zone
with respect to many types of Fourth Amendment viola-
tions. Cf. Barr v. Matteo, 360 U. S. 564 (1959) (opin-
ion of HARLAN, J.). But, while I express no view on
the immunity defense offered in the instant case, I deem
it proper to venture the thought that at the very least
such a remedy would be available for the most flagrant
and patently unjustified sorts of police conduct. Al-
though litigants may not often choose to Seek relief, it
is important, in a civilized society, that the judicial
branch of the Nation's government stand ready to afford
a remedy in these circumstances.- It goes without saying
that I intimate no view on the merits of petitioner's
underlying claim.
For these reasons, I concur in the judgment of the

Court.

MR. CHIEF JUSTICE BURGER, dissenting.

I dissent from today's holding which judicially creates
a damage remedy not provided for by the Constitution
and not enacted by Congress. We would more surely
preserve the important values of the doctrine of separa-
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tion of powers and perhaps get a better result by rec-
ommending a solution to the Congress as the branch of
government in which the Constitution has vested the
legislative power. Legislation is the business of the
Congress, and it has the facilities and competence for that
task—as we do not. Professor Thayer, speaking of the
limits on judicial power, albeit in another context, had
this to say: 1

"And if it be true that the holders of legislative
power are careless or evil, yet the constitutional duty
of the court remains untouched; it canna rightly
attempt to protect the people, by undertaking a
function not its own. On the other hand, by adher-
ing rigidly to its own duty, the court will help as
nothing else can, to fix the spot where responsibility
lies, and to bring down on that precise locality the
thunderbolt of popular condemnation. . . . For
that course--the true course of -judicial duty al-
ways - will powerfully help to bring the people
and their representatives to a sense of their
own responsibility."

This case has significance far beyond its facts and its
holding. For more than 55 years this Court has eri-
forced a rule under which evidence of undoubted _relia-
bility and probative value has been suppressed:. jand,
excluded from criminal cases whenever it was obtained
in violation of the Fourth Amendment. Weeks V. United -- - .
States, 232 U. S.,383 (1914); Boyd v. United States, 116
U. S. 616, 633 .(1886) (dictum). This rule wa§ extended - -
to the States in Mapp v. Ohio, 367 U. S. 643 (1961).'

1 J. Thayer, 0. Holmes, & F. Frankfurter, John Marshall 88
(Phoenix ed. 1967).

2 The Court reached the issue of applying the Weeks doctrine
to the States sua sponte.
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The rule has rested on a theory that suppression of evi-
dence in these circumstances was imperative to deter law
enforcement authorities from using improper methods
to obtain evidence.
The deterrence theory underlying the suppression doc-

trine, or exclusionary rule, has a certain appeal in spite
of the high price society pays for such a drastic remedy.
Notwithstanding its plausibility, many judges and law-
yers and some of our most distinguished legal. scholars
have never quite been able to escape the force of Car-
dozo's statement of the doctrine's anomalous result:_

"The criminal is to go free because the constable has
blundered. . . . A room is searched against the law,
and the body of a murdered man is found. . . . The
privacy of the home has been infringed, and the
murderer goes free." People v. Defore, 242 N. Y.
13, 21, 23-24, 150 N. E. 585, 587, 588 (1926).3

The plurality opinion in Irvine v. California, 347 U. S.
128, 136 (1954), catalogued the doctrine's defects:

"Rejection of the evidence does nothing to punish
the wrong-doing official, while it may, and likely will,
release the wrong-doing defendant. It deprives soci-
ety of its remedy against one lawbreaker because he
has been pursued by another. It protects one
against whom incriminating evidence is discovered,
but does nothing to protect -innocent persons who
are the victims of illegal but fruitless searches!'

From time to time members of the Court, recognizing
the validity of these protests, have articulated varying

3 What Cardozo suggested as an example of the potentially far-
reaching consequences of the suppression doctrine was almost
realized in Killotigh, v. United States, 114 U. S. App. D. C. 305,
315 F. 2d 241 (1962).
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alternative justifications for the suppression of important
evidence in a criminal trial. Under one of these alter-
native theories the rule's foundation is shifted to the ,
"sporting contest" thesis that the government must "play
the game fairly" and cannot be allowed to profit from its
own illegal acts. Olmstead v. United States, 277 U.
438, 469, 471 (1928) (dissenting opinions); see Terry v. 2
Ohio, 392 U. S. 1, 13 (1968). But the exclusionary rule
does not ineluctably flow from a -desire to ensure that
government plays the "game" according to the rules. If
an effective alternative remedy is available, concern for
official observance of the law does not require adherence
to the exclusionary rule. Nor is it easy to understand
bow a court can be thought to endorse a violation of the
Fourth Amendment by allowing illegally seized evidence
to be introduced against a defendant if an effective rem-
edy is provided against the government.
The exclusionary rule has also been justified on the

theory that the relationship between the Self-Incrimina-
tion Clause of the Fifth Amendment and the Fourth
Amendment requires the suppression of evidence seized
in violation of the latter. Boyd v. United States, supra,
at 633 (dictum); Wolf v. Colorado, 338 U. S. 25, 47, 48
(1949) (Rutledge, J., dissenting); Mapp v. Ohio, supra,
at 661-666 (BLACK, J., concurring).
Even ignoring, however, the decisions of this Court

that have held that the Fifth Amendment applies only
to "testimonial" disclosures, United States v. Wade, 388
U. S. 218, 221-223 (1967); Schmerber v. California, 384
U. S. 757, 764 and n. 8 (1966), it seems clear that the
Self-Incrimination Clause does not protect a person from
the seizure of evidence that is incriminating. It pro-
tectsperson only from being the conduit by which the
police acquire evidence. Mr. Justice Holmes once put
it succinctly, "A party is privileged from producing the
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evidence but not from its production." Johnson v.
United States, 223 U. S. 457, 458 (1913).
It is clear, however, that neither of these theories under-

girds the decided cases in this Court. Rather the exclu-
sionary rule has rested on the deterrent rationale the
hope that law enforcement officials would be deterred
from unlawful searches and seizures if the illegally seized,
albeit trustworthy, evidence was suppressed often enough
and the courts persistently enough deprived them of any
benefits :they might have gained from their illegal
conduct.
This evidentiary rule is unique to American jurispru-

dence. Although the English and Canadian legal sys-
tems are highly regarded, neither has adopted our rule.
See Martin, The Exclusionary Rule Under Foreign Law
Canada, 52 J. Crim. L. C. & P. S. 271, 272 (1961) ;
Williams, The Exclusionary Rule Under Foreign Law--
England, 52 J. Crim. L. C. & P. S. 272 (1961).
I do not question the need for some remedy to give

meaning and teeth to the constitutional guarantees
against unlawful conduct by government officials. With-
out some effective sanction, these protections would con-
stitute little more than rhetoric. Beyond doubt the con-

- duct of some officials requires_ sanctions as cases like
Irvine indicate. But the hope that this objective could
be accomplished by the exclusion of reliable evidence
from criminal trials was hardly more than a wistful
dream. Although I would hesitate to abandon it until
some meaningful substitute is developed, the history of
the suppression doctrine demonstrates that it is both
conceptually sterile and practically ineffective in accom-
plishing its stated objective. This is illustrated by the
paradox that an unlawful act against a totally innocent
person—such as petitioner claims to be has been left
without an effective remedy, and hence the Court finds
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it necessary now-55 years later—to construct a remedy
of its own.
Some clear demonstration of the benefits and effective-

ness of the exclusionary rule is required to justify it in
view of the high price it extracts from society—the re-
lease of countless guilty criminals. See Allen, Federalism
and the Fourth Amendment: A Requiem for Wolf, 1961
Sup. Ct. Rev. • 1, 33 n. 172. But there is no empirical
evidence to support the claim that the rule actually deters
illegal conduct of law enforcement officials. Oaks, Study-:
ing the Exclusionary Rule in Search and Seizure, 37 U.
Chi. L. Rev. 665, 667 (1970).
There are several reasons for this failure. The rule

does not apply any direct sanction to the individual offi-
cial whose illegal conduct results in the exclusion of evi-
dence in a criminal trial. With rare exceptions law en-
forcement agencies do not impose direct sanctions on the
individual officer responsible for a particular judicial ap-
plication of the suppression doctrine. Id., at 710. _
Thus there is virtually nothing done to bring about
a change in his practices. The immediatesanction trig-
gered

.
by the application of the -rule -is- visited upon the

prosecutor whose case against a criminal is either weak-
ened or destroyed. The doctrine. deprives the police in -
no real sense; except that apprehending wrongdoers__ is - -
their business, police have no more stake in successful
prosecutions than prosecutors or the public.
The suppression doctrine Vaguely assumes that law

enforcement is a monolithic governmental enterprise.
For example, the dissenters in Wolf v. Colorado, supra,
at 44, argued that:

• "Only by exclusion can we impress upon the zealous
prosecutor that violation of the Constitution will
do him no good. And only when that point is driven
home can the prosecutor be expected to emphasize
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the importance of observing the constitutional:de-
mands in his instructions to the police." (Emphasis
added.)

But the prosecutor who loses his case because of police
misconduct is not an official in the police department; he
can rarely set in motion any corrective action or admin-
istrative penalties. Moreover, he does not have Control
or direction over police procedures or police actions that
lead to the exclusion of evidence. It is the rare excep-
tion when a prosecutor takes part in arrests, searches,
or seizures so that he can guide police action.
Whatever educational effect the rule conceivably might

have in theory is greatly diminished in fact by the
realities of law enforcement work. Policemen do not
have the time, inclination, or training to read and grasp
the nuances of the appellate opinions that ultimately de-
fine the standards of conduct they are to follow. The
issues that these decisions resolve often admit of neither
easy nor obvious answers, as sharply divided courts on
what is or is not "reasonable" amply demonstrate.' Nor
can judges, in all candor, forget that opinions sometimes
lack helpful clarity.
The presumed educational effect of judicial opinions is

also reduced by the long time lapse often several years—
between the original poliee -action and its final judicial
evaluation. Given a policeman's pressing responsibili-
ties, it would be surprising if he ever becomes aware of
the final result after such a delay. Finally, the exclu-

4 For example, in a case arising under Mapp, supra, state judges
at every level of the state judiciary may find the police conduct
proper. On federal habeas corpus a district judge and a court of
appeals might agree. Yet, in these circumstances, this Court, review-
ing the case as much as 10 years later, might reverse by a narrow
margin. In these circumstances it is difficult to conclude that the
policeman has violated some rule that he should have known was
a restriction on his authority.
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sionary rule's deterrent impact is diluted by the fact

that there are large areas of police activity that do not

result in criminal prosecutions—hence the rule has vir-

tually no applicability and no effect in such situations.

Oaks, supra, at 720-724.
Today's holding seeks to fill one of the gaps of the

suppression doctrine at the price of impinging on the

legislative and policy functions that the Constitution

vests in Congress. Nevertheless, the holding serves the

useful purpose of exposing the fundamental weaknesses

of the suppression doctrine. Suppressing unchallenged

truth has set guilty criminals free but demonstrably has

neither deterred deliberate violations of the Fourth
Amendment nor decreased those errors in judgment that
will inevitably occur given the pressures inherent in police
work having to do with serious crimes.
Although unfortunately ineffective, the exclusionary

rule has increasingly been characterized by a single, mon-
olithic, and drastic judicial response to all official viola-
tions of legal norms. Inadvertent errors of judgment
that do not work any grave injustice will inevitably occur
under the pressure of police work. These honest mis-
takes have been treated in the same way as deliberate and
flagrant Irvine-type violations of the Fourth Amendment.
For example, in Miller v. United States, 357 U. S. 301,
309-310 (1958), reliable evidence was suppressed because
of a police officer's failure to say a "few more words" dur-
ing the arrest and search of a known narcotics peddler.

This Court's decision announced today in Coolidge v.
New Hampshire, post, p. 443, dramatically illustrates the
extent to which the doctrine represents a mechanically in-
flexible response to widely varying degrees of police error
and the resulting high price that society pays. I. dis-
sented in Coolidge primarily because I do not believe the
Fourth Amendment had been violated. Even on the
Court's contrary premise, however, whatever violation
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occurred was surely insufficient in nature and extent to
justify the drastic result dictated by the suppression
doctrine. A fair trial by jury has resolved doubts as to
Coolidge's guilt. But now his conviction on retrial is
placed in serious question_ by the remand for a new
trial—years after the crime—in -Which evidence that the_
New Hampshire courts found relevant and reliable will
be withheld from the jury's consideration. It is hardly
surprising that such .results are viewed with incomprehen-
sion by nonlai,vyers in this country and lawyers, judges,
and legal scholars the world over.

Freeing either a tiger or a mouse in a schoolroom is
an illegal act, but no rational person would suggest that
these two acts should be punished in the same way.
From time to time judges have occasion to pass on regu-
lations governing police procedures. I wonder what
would be the judicial response to a police order authoriz-
ing "shoot to kill" with respect to every fugitive. It is
easy to predict our collective wrath and outrage. We,
in common with all rational minds, would say that the
police response must relate to the gravity and need; that
a "shoot" order might conceivably be tolerable to prevent
the escape of a convicted killer but surely not for a car
thief, a pickpocket or a shoplifter.
I submit that society has at least as much right to

expect rationally graded responses from judges in place
of the universal "capital punishment" we inflict on all
evidence when police error is shown in its acquisition.
See ALT, Model Code of Pre-Arraignment Procedure
§ SS 8.02 (2), p. 23 (Tent. Draft No. 4, 1971), reprinted
in the Appendix to this opinion. Yet for over 55 years,
and with increasing scope and intensity as today's
Coolidge holding shows, our legal system has treated
vastly dissimilar cases as if they were the same. Our
adherence to the exclusionary rule, our resistance to
change, and our refusal even to acknowledge the need
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for effective enforcement mechanisms bring to mind

Holmes' well-known statement:

"It is revolting to have no better reason for a rule

of law than that so it was laid down in the time of

Henry IV. It is still more revolting if the grounds
upon which it was laid down have vanished long
since, and the rule simply persists from blind imita-
tion of the past." Holmes, The Path of the Law,
10 Harv. L. Rev. 457, 469 (1897).

In characterizing the suppression doctrine as an

anomalous and ineffective mechanism with which to

regulate law enforcement, I intend no reflection on the

motivation of those members of this Court who hoped it

would be a means of enforcing the Fourth Amendment.
Judges cannot be faulted for being offended by at rests,
searches, and seizures that violate the Bill of Rights or
statutes intended to regulate public officials. But we
can and should be faulted for clinging to an unworkable

and irrational concept of law. My criticism is that we

have taken so long to find better ways to accomplish these
desired objectives. And there are better ways.
Instead of continuing to enforce the suppression doc-

trine inflexibly, rigidly, and mechanically, we should

view it as one of the experimental_ steps in the great tra-

dition of the common law and acknowledge its short:

comings. But in the same spirit we should be prepared

to discontinue what the experience of over half a century

has shown neither deters errant officers nor affords a

remedy to the totally innocent victims of official mis-

conduct.
I do not propose, however, that we abandon the sup-

pression doctrine until some meaningful alternative ,can
be developed. In a sense our legal system has become
the captive of its own creation. To overrule Weeks and
Mapp, even assuming the Court was now prepared to
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take that step, could raise yet new problems. Obviously

the public interest would be poorly served if law enforce-
ment officials were suddenly to gain the impression, how-

ever erroneous, that all constitutional restraints on police
had somehow been removed—that an open season on
"criminals" had been declared. j_ana .concerned lest some
such mistaken impression might be fosWed by a flat
overruling of the suppression doctrine cases. _ For years
we have relied upon it as the exclusive rethedy for unlaw-
ful official conduct; in a sense we are in.a situation akin
to the narcotics addict whose dependence on drugs pre-
cludes any drastic or immediate withdrawal -of the sup-
posed prop, regardless of hoW futile its continued use
maybe.
Reasonable and effective substitutes can be formulated

if Congress would take the lead, as it did for example in
1946 in the Federal Tort Claims Act. I see no insuper-
able obstacle to the elimination of the suppression doc-
trine if Congress would provide some meaningful and
effective remedy against unlawful conduct by government
officials.
The problems of both error and deliberate misconduct

by law enforcement officials call for a workable remedy.
Private damage actions against individual police officers
concededly have not adequately met this requirement,
and it would be fallacious to assume today's work of the
Court in creating a remedy will really accomplish its
stated objective. There is some validity to the claims
that juries will not return verdicts against individual
officers except in those unusual cases where the violation
has been flagrant or where the error has been complete,
as in the arrest of the wrong person or the search of the
wrong house. There is surely serious doubt, for example,
that a drug peddler caught packaging his wares will be
able to arouse much sympathy in a jury on the ground
that the police officer did not announce his identity and

26-729 0 - 78 - 17
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purpose fully or because he failed to utter a "few more

words." See Miller v. United States, supra. Jurors may

well refuse to penalize a police officer at the behest of a

person they believe to be a "criminal" and probably will

not punish an officer for honest errors of judgment. In

any event an actual recovery depends on finding non-

exempt assets of the police officer from which, a judgment

can be satisfied. _ - -

I conclude, therefore, that an entirely different remedy

is necessary but it is one that in my view is as much be-

yond judicial power as the step the Court takes today.

Congress should develop an administrative or quasi-

judicial remedy against the government itself to afford

compensation and restitution for persons whose Fourth

Amendment rights have been violated. The venerable

doctrine of respondeat superior in our tort law provides
an entirely appropriate conceptual basis for this remedy.

If, for example, a security guard privately employed by

a department store commits an assault or other tort on a

customer such as an improper search, the victim has a

simple and obvious remedy--an action for money dam-

ages against the guard's employer, the department store.

W. Prosser, The Law of Torts § 68, pp. 470 480 (3d ed.
1964).5 Such a statutory scheme would have the added

advantage of providing some remedy to the completely
innocent persons who are sometimes the victims of ille-
gal police conduct—something that the suppression doc-
trine, of course, can never accomplish.
A simple structure would suffice.' For example, Con-

gress could enact a statute along the following lines:
(a) a waiver of sovereign immunity as to the illegal

Damnge verdicts for such acts are often sufficient in size to
provide an effective deterrent and stimulate employers to corrective
action.

6 Electronic eavesdropping presents special problems. See 18
U: S. C. §§2510-2520 (1964 ed., Supp. V).
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acts of law enforcement officials committed in the per-
formance of assigned duties;
(b) the creation of a cause of action for damages

sustained by any person aggrieved by conduct of govern-
mental agents in violation of the Fourth Amendment or
statutes regulating official conduct;
(c) the creation of a tribunal, quasi-judicial in nature

or perhaps patterned after the United States Court of
Claims, to adjudicate all claims under the statute;
(d) a provision that this statutory remedy is, in lieu

of the exclusion of evidence secured for use in criminal
cases in violation of the Fourth Amendment; and
(e) a provision directing that no evidence, otherwise

admissible, shall be excluded from any criminal proceed-
ing because of violation of the Fourth Amendment.
I doubt that lawyers serving on such a tribunal would

be swayed either by undue sympathy for officers or by
the prejudice against "criminals" that has sometimes
moved lay jurors to deny claims. In addition to award-
ing damages, the record of the police conduct that is con-
demned would undoubtedly become a relevant part of
an officer's personnel file so that the need for additional
training or disciplinary action could be identified or his
future usefulness as a public official evaluated. Finally,
appellate judicial review could be made - available on
much the same basis that it is now provided -as-to district
courts and regulatory agencies. This would leave to
the courts the ultimate responsibility for determining and
articulating standards.
Once the constitutional validity of such a statute is

established, it can reasonably be assumed that the States

7 Any such legislation should emphasize the interdependence be-
tween the waiver of sovereign immunity and the elimination of the
judicially created exclusionary rule so that if the legislative deter-
mination to repudiate the exclusionary rule falls, the entire statutory
scheme would fall.
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would develop their own remedial systems on the federal

model. Indeed there is 'nothing to prevent a State from
enacting a comparable statutory scheme without waiting
for the Congress. Steps along these lines would move our
system toward more responsible law enforcement on the
one hand and away from the irrational and drastic results
of the suppression doctrine on the other. Independent
of the alternative embraced in this dissenting opinion, I
believe the time has come to re-examine the scope of the
exclusionary rule and consider at least some narrowing
of its thrust so as to eliminate the anomalies it has
produced.
In a country that prides itself on innovation, inventive

genius, and willingness to experiment, it is a paradox that
we should cling for more than a half century to a legal
mechanism that was poorly designed and never really
worked. I can only hope now that the Congress will
manifest a willingness to view realistically the hard evi-
dence of the half-century history of the suppression doc-
trine revealing thousands of cases in which the criminal
was set free because the constable blundered and virtu-
ally no evidence that innocent victims of police error—
such as petitioner claims to be—have been afforded mean-
ingful redress.

APPENDIX TO OPINION OF BURGER, C. J.,
DISSENTING

It is interesting to note that studies over a period of
years led the American Law Institute to propose the fol-
lowing in its tentative draft of a model pre-arraignment
code:

"(2) Determination. Unless otherwise required
by the Constitution of the United States or of this
State, a motion to suppress evidence based upon a
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violation of any of the provisions of this code shall
be granted only if the court finds that such violation
was substantial. In determining whether a viola-
tion is substantial the court shall consider all the
circumstances, including:
"(a) the importance' of the particularl interest

violated;
"(b) the extent of deviation from lawful conduct;
"(c) the extent to which the violation was willful;

."(d) the extent to which privacy was invaded;
"(e) the extent to which exclusion will tend to

prevent violations of this Code;
"(f) whether, but for the violation, the things

seized would have been discovered; and
"(g) the extent to which the violation prejudiced

the moving party's ability to support his motion, or
to defend himself in the proceeding in which the
things seized are sought to be offered in evidence
against him.
"(3) Fruits of Prior Unlawful Search. If a search

or seizure is carried out in such a manner that things
seized in the course of the search would be subject
to a motion to suppress under subsection _(1) and
if as a result of such search or seizure other evidence
is discovered subsequently and offered against- a de-
fendant, such .evidence shall be subject to a motion
to suppress unless the prosecution establishes that
such evidence would probably have been discovered
by law enforcement authorities irrespective of such

- search or seizure, and the court finds that exclusion
of such evidence is not necessary to deter violations
of this Code."

ALT, Model Code of Pre-Arraignment Procedure §§ SS
8.02 (2), (3), pp. 23-24 (Tent. Draft No. 4, 1971) (em-
phasis supplied).
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The Reporters' views on the exclusionary rule are
also reflected in their comment on the proposed section:

"The Reporters wish to emphasize that they are
not, as a matter of policy, wedded to the exclusionary
rule as the sole or best means of enforcing the Fourth
Amendment. See Oaks, Studying the Exclusionary
Rule in Search and Seizure, 37 U. of Chi. L. Rev.
665 (1970). Paragraph (2) embodies what the Re-
porters hope is a more flexible approach to the
problem, subject of course to constitutional require-
ments." Id., comment, at 26-27.

This is but one of many expressions of disenchantment
with the exclusionary rule; see also: •

1. Barrett, Exclusion of Evidence Obtained by Illegal
Searches—A Comment on People vs. Cahan, 43 Calif. L.
Rev. 565 (1955).

2. Bh.ns, Mapp v. Ohio: An All-American Mistake, 19
DePaul L. Rev. 80 (1969).

3. Friendly, The Bill of Rights as a Code of Criminal
Procedure, 53 Calif. L. Rev. 929, 951-954 (1965).

4. F. Inbau, J. Thompson, &- C. Sowle, Cases and Com-
ments on Criminal Justice: Criminal Law Administration
1-84 (3d ed. 1968).

5. LaFave, Improving Police Performance Through
the Exclusionary Rule (pts. 1 & 2), 30 Mo. L. Rev. 391,
566 (1965).

6. LaFave & Remington, Controlling the Police: The
Judge's Role in Making and Reviewing Law Enforce-
ment Decisions, 63 Mich. L. Rev._ 987 (1965).

7. N. Morris & G. Hawkins, The Honest Politician's
Guide to Crime Control 101 (1970).i

8. Oaks, Studying the Exclusionary Rule in Search and
Seizure, 37 U. Chi. L. Rev. 665 (1970).
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9. Plumb, Illegal Enforcement of the Law, 24 Cornell

L. Q. 337 (1939).
10. Schaefer, The Fourteenth Amendment and Sanc-

tity of the Person, 64 Nw. ,U. L. Rev. 1 (1969).
11. Waite, Judges and the Crime Burden, 54 Mich. L.

Rev. 169 (1955).
12. Waite, Evidence—Police Regulation by Rules of

Evidence, 42 Mich. L. Rev. 679 (1944).
13. Wigmore, Using Evidence Obtained by Illegal

Search and Seizure, 8 A. B. A. J. 479 (1922).
14. 8 J. Wigmore, Evidence § 2184a (Mc-Naughton

rev. 1961).

MR. JUSTICE BLACK, dissenting.

In my opinion for the Court in Bell v. Hood, 327 U. S.
678 (1946), we did as the Court states, reserve the ques-
tion whether an unreasonable search made by a federal
officer in violation of the Fourth Amendment gives the
subject of the search a federal cause of action for damages

against the officers making the search. There can be no
doubt that Congress could create a federal cause of action
for damages for an unreasonable search in violation of the
Fourth Amendment. Although Congress has created
such .a federal cause of action against state officials acting

under color of state law,* it has never created such a
cause of action against federal officials. If it wanted to
do so, Congress could, of course, create a remedy against

*"Every person who, under color of any statute, ordinance, regula-

tion, custom, or usage. of any State or Territory, subjects, or causes
to be subjected, any citizen of the United States or other person

within the jurisdiction thereof to the deprivation of any rights, privi-

leges, or immunities secured by the Constitution and laws, shall be

liable to the party injured in an action at law, suit in equity, or

other proper proceeding for redress." Rev. Stat. § 1979, 42 Li. S. C.
§ 1983.
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federal officials who violate the Fourth Amendment in
the performance of their duties. But the point of this
case and the fatal weakness in the Court's judgment is
that neither Congress nor the State of New York has
enacted legislation creating such a right of action. For
us to do so is, in my judgment, an exercise of power that
the Constitution does not give us.. -
Even if we had the legislative power to create a

remedy, there are many reasons why we should de-
cline to create a cause of action where none has existed
since the formation of our Government. The courts of
the United States as well as those of the States are choked
with lawsuits. The number of cases on the docket of
this Court have reached an unprecedented volume in IT-
cent years. A majority of these cases are brought by
citizens with substantial complaints—persons who are
physically or economically injured by torts or frauds or
governmental infringement of their rights; persons who
have been unjustly deprived of their liberty or their
property; and persons who have not yet received the
equal opportunity in education, employment, and pursuit
of happiness that was the dream of our forefathers. Un-
fortunately, there have also been a growing number of
frivolous lawsuits, particularly actions for damages against
law enforcement officers whose conduct has been judi-
cially sanctioned by state trial and appellate courts and in
many instances even by this Court. My fellow Justices
on this Court and our brethren throughout the federal
judiciary know only too well the time-consuming task
of conscientiously poring over hundreds of thousands
of pages of factual allegations of misconduct by police,
judicial, and corrections officials. Of course, there are
instances of legitimate grievances, but legislators might
well desire to devote judicial resources to other problems
of a more serious nature.
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We sit at the top of a judicial system accused by some
of nearing the point of collapse. Many criminal defend-
ants do not receive speedy trials and neither society nor
the accused are assured of justice when inordinate delays
occur. Citizens must wait years to litigate their private
civil suits. Substantial changes in correctional and,
parole systems demand the attention of the lawmakers
and the judiciary. If I were a legislator I might well
find these and other needs so pressing as to make me
believe that the resources of lawyers and judges should
be devoted to them rather than to civil damage actions
against officers who generally strive to perform within
constitutional bounds. There is also a real danger that
such suits might deter officials from the proper and honest
performance of their duties.

All of thes:• considerations make imperative careful
study and weigling of the argi nnents both for and against
the creation of such a remedy under the Fourth Amend-
ment. I would have great difficulty for myself in resolv-
ing the competing policies, goals, and priorities in the
use of resources, if I thought it were my job to resolve
those questions. But that is not my task. The task of
evaluating the pros and cons of creating judicial remedies
for particular wrongs is a matter for Congress and the
legislatures of the States. Congress has not provided
that any federal court can entertain a suit against a fed-
eral officer for violations of Fourth Amendment rights
occurring in the performance of his duties. A strong
inference can be drawn from creation of such actions
against state officials that Congress does not desire to
permit such suits against federal officials. Should the
time come when Congress desires such lawsuits, it has
before it a model of valid legislation, 42 U. S. C. § 1983,
to create a damage remedy against federal officers. Cases
could be cited to support the legal proposition which
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I assert, but it seems to me to be a. matter of common
understanding that the business of the judiciary is to
interpret the laws and not to make them.
I dissent.

MR. JUSTICE BLACKMUN, dissenting.

I, too, dissent. T do so largely for the reasons expressed
in Chief Judge Lumbard's thoughtful and scholarly opin-
ion for the Court of Appeals. But I also feel that the
judicial legislation, which the Court by its opinion today
concededly is effectuating, opens the door for another
avalanche of new federal cases. Whenever a suspect
imagines, or chooses to assert, that a Fourth _Amendment
right has been violated, he will now immediately sue the
federal officer in federal court. This will tend to stultify
proper law enforcement and to make the day's labor for
the honest and conscientious officer even more onerous
and more critical. Why the Court. moves in this direc-
tion a.t this time of our history, T do not know. The
Fourth Amendment was adopted in 1791, and in all the
intervening years neither the Congress nor the Court has
seen fit to take this step. I had thought that for the
truly aggrieved person other quite adequate remedies
have always been available. If not, it is the Congress
and not this Court that should act.
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No. 422, Docket 32537.
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Argued Dec. 3, 1971.

Decided March 8, 1972.

Damage action based on unconstitu-
tional search and seizure of petitioner's
premises by defendant federal narcotics
agents. The United States District
Court for the Eastern District of New
York, 276 F.Supp. 12, dismissed action.
The Court of Appeals, 409 F.2d 718, af-
firmed, and certiorari was granted.
The Supreme Court, 403 U.S. 388, 91 S.
Ct. 1999, 29 L.Ed.2d 619, reversed and
remanded. On remand, the Court of Ap-
peals, Medina, Circuit Judge, .held that
agents of the Federal Bureau of Narco-
tics and other federal police officers such
as agents of the FBI performing similar
functions, while in the act of pursuing
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allepA viola; ors of the narcotics 1;:w. Or
other criminal statutes, have no immuni-
ty to protect them from damage suits
charging violations of constitutional
rights; however, it is a valid defense to
such charges to allege and prove that
the federal agent or other federal police
officer acted in the matter complained
of in good faith and with a reasonable
belief in the validity of the arrest and
search and in the necessity for carrying
out the arrest and search in the way the
arrest was made and the search conduct-
ed. In addition, the Court held that com-
plaint stated cause of action.

Reversed and remanded.

Lumbard, Circuit Judge, concurred
in result and filed opinion.

I. False Imprisonment C=:11, 15(1)
Searches and Seizures C=.8
United States G.503
Agents of the Federal Bureau of

Narcotics and other federal police offi-
cers such as agents of the FBI perform-
ing similar functions, while in the act of
pursuing alleged violators of the narcot-
ics laws or other criminal statutes, have
no immunity to protect them from dam-
age suits charging violations of constitu-
tional rights; however, it is a valid de-
fense to such charges to allege and prove
that the federal agent or other federal
police officer acted in the matter com-
plained of in good faith and with a rea-
sonable belief in the validity of the ar-
rest and search and in the necessity for
carrying out the arrest and search in the
way the arrest was made and the search
conducted. U.S.C.A.Const. Amend. 4.

2. Judges C=:36
United States C=)50
Federal judges and officers of the

executive branch enjoy absolute immuni-
ty from law suits. U.S.C.A.Const. art.
1, § 6.

3. Searches and Seizures C-=8
In determining whether complaint

stated cause of action against federal
bureau of narcotics agents for damages
caused by violation of Fourth Amend-

ment p a cc soinst ,r,reasonable
searches and seizures,--iwas re-
quired to resolve, from face of allega-
tions, whether there was showing that
agents had been acting within the outer
perimeter of their line of duty and, if
so, whether the agents, who were not al-
leged to have acted in malice, were per-
formin`g the type of discretionary func-
tion thkt entitled them to immunity
from suit. U.S.C.A.Const. Amend. 4.

4. United States- e=,50
Despite allegations of illegality be-

cause of lack of a warrant and probable
cause and use of unnecessary force, fed-
eral bureau of narcotics agents from
whom arrestee sought damages because
of violation of his constitutional rights,
were doing precisely what narcotics
agents are supposed to do, namely, make
arrests in narcotics cases; thus, agents
were acting "within outer perimeter of--
their line of duty" for purpose of deter-
mining immunity from suit. U.S.C.A.
Const. Amend. 4.

5. United States G.50
In order for a federal officer to

have been acting within the outer perim-
eter of his line of duty for purpose of
determining whether officer is immune
from damage suits charging a violation
of constitutional rights, officer must
have been acting in his role as a govern-
ment officer. U.S.C.A.Const. Amend. 4.

6. Civil Rights C=13.8(1)
Civil Rights Act does not apply to

federal officers. 42 U.S.C.A. § 1983.

7. United States C=>50
Federal bureau of narcotics agents,

who allegedly had no cause to enter
plaintiff's apartment and arrest him for
narcotics violation and who manacled
plaintiff in front of his wife and chil-
dren and threatened to arrest entire
family and who allegedly caused plain-
tiff great humiliation, embarrassment
and mental suffering and from whom
plaintiff sought monetary damages for
violation of his constitutional rights
against unreasonable searches and sei-
zures, were not immune from suit; al-
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though arrest was within outer perime-
ter of agents' line of duty, agents were
not performing a discretionary function.
U.S.C.A.Const. Amend. 4.

8. Searches and Seizures c=58
Proof by federal bureau of narcot-

ics agents of good faith and reasonable
belief in validity of warrantless arrest
and search and in necessity for carrying
out arrest and search in way the arrest
was made and search was conducted
would constitute a defense to suit seek-
ing to recover damages from agents for
alleged violation of arrestee's constitu-
tional guarantee against unreasonable
searches and seizures, in that agents
lacked probable cause; agents were not
required to allege and prove probable
cause in the constitutional sense, how-
ever. U.S.C.A.Const. Amend. 4.

Stephen A. Grant, New York City, for
plaintiff-appellant.

Walter H. Fleischer, Dept. of Justice,
Washington, D. C. (L. Patrick Gray, III,
Asst. Atty. Gen., Thomas J. Press, Dept.
of Justice, Washington, D. C., and Rob-
ert A. Morse, U. S. Atty., for the E. D.
N. Y., Brooklyn, N. Y. on the brief), for
defendants-appellees.

Before MEDINA, LUMBARD and
WATERMAN, Circuit Judges.

MEDINA, Circuit Judge:

The decision of the Supreme Court
(403 U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d
619 (1971) ) establishes for the first
time since the founding of the Republic
the federal common law right of an ag-
grieved person to sue for damages
caused by a violation of the Fourth
Amendment guarantee against unreason-
able searches and seizures. Obeying the
mandate of the remand we must now de-
cide the important and highly controver-
sial question whether the acts of these
Federal Bureau of Narcotics Agents are
clothed with immunity, and, if not, to
formulate the standard which judges
and juries are to apply in deciding the
isiue of the liability of such officers to

pay damages to an allegedly wronged
plaintiff.

The decisional background against
which we must answer these questions is
extensive, conflicting and complex. We
must take into consideration: (1) the
theoretical basi§ for immunity of federal
officials generally; (2) the impact of
the Civil Rights Act, Section 1983, 42
U.S.C. Section 1983 (1970), which does
not apply to federal but only to state of-
ficers, and the desirability of formulat-
ing a federal rule that applies on the
same terms to both state and federal po-
lice officers; and (3) the rule of liabili-
ty of a police officer at common law.

[1] We have concluded and now de-
cide and hold that it is a principle of
federal law that Agents of the Federal
Bureau of Narcotics, and other federal
police officers such as Agents of the
FBI performing similar functions, while
in the act of pursuing alleged violators
of the narcotics laws or other criminal
statutes, have no immunity to protect
them from damage suits charging viola-
tions of constitutional rights. We fur-
ther hold, however, that it is a valid de-
fense to such charges to allege and prove
that the federal agent or other federal
police officer acted in the matter com-
plained of in good faith and with a rea-
sonable belief in the validity of the ar-
rest and search and in the necessity for
carrying out the arrest and search in
the way the arrest was made and the
search was conducted.

The following is Mr. Justice Bren-
nan's summary of the case, 403 U.S. at
389-390, 91 S.Ct. at 2001:

This case has its origin in an arrest
and search carried out on the morning
of November 26, 1965. Petitioner's
complaint alleged that on that day re-
spondents, agents of the Federal Bu-
reau of Narcotics acting under claim
of federal authority, entered his
apartment and arrested him for al-
leged narcotics violations. The agents
manacled petitioner in front of his
wife and children, and threatened to
arrest the entire family. They

26-729 0 - 78 - 18
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searched the apartment from stem to
stern. Thereafter, petitioner was tak-
en to the federal courthouse in Brook-
lyn, where he was interrogated,
booked, and subjected to a visual strip

search.

On July 7, 1967, petitioner brought
suit in Federal District Court. In ad-
dition to the allegations above, his
complaint asserted that the arrest and
search were effected without a war-
rant, and that unreasonable force was
employed in making the arrest; fairly
read, it alleges as well that the arrest
was made without probable cause.
Petitioner claimed to have suffered
great humiliation, embarrassment, and
mental suffering as a result of the
agents' unlawful conduct, and sought
$15,000 damages from each of them.

The District Court dismissed the com-
plaint, holding that: (1) there is no
right of action under the Fourth
Amendment; and (2) even if there is
such a right of action, defendants, being
federal agents, are immune from suit.
276 F.Supp. 12 (E.D.N.Y.1967). We af-
firmed on the basis of the first ground
and, therefore, did not pass on the im-
mUnity question. 409 F.2d 718 (2d Cir.
1969). The Supreme Court reversed,
holding that a valid claim for relief had
been stated, and remanded the case to us
for a determination of the immunity
question. 403 U.S. 388, 91 S.Ct. 1999,
29 L.Ed.2d 619 (1971).

Immunity

[2] It has long been the rule in this
country that certain officers of the fed-
eral government, acting in their official
capacities, are absolutely immune from
lawsuits. Thus, Bradley v. Fisher, 80
U.S. 335, 13 Wall. 335, 20 L.Ed. 646

I. Legislative immunity was provided for
in Art. I, § 6 of the Constitution.

2. Significantly, perhaps, Mr. Justice Har-
lan said in. Ids concurring opinion in
Bivens : 4
But, while I express no view on the
immunity defense offered in the instant

(1871), held that judges enjoy an abso-
lute immunity. This protection was ex-
tended to officers of the executive
branch in Spalding v. Vilas, 161 U.S.
483, 16 S.Ct. 631, 40 L.Ed. 780 (1896).
The classic modern case on the subject

is Gregoire v. Biddle, 177 F.2d 579 (2d
Cir. 1949), cert. denied, 339 U.S. 949, 70
S.Ct. 803, 94 L.Ed. 1363 (1950), where
Judge Learned Hand held that two suc-
cessive Attorneys General of the United
States, two successive Directors of the
Enemy Alien Control Unit of the De-
partment of Justice, and the District
Director of Immigration at Ellis Island
had immunity from civil suits brought
against them for acts done in their offi-
cial capacities. Noting that it was intol-
erable not to compensate wrongs done by
public officials, Judge Hand nevertheless
found that this consideration was out-
weighed by the public interest in having
government officials perform their du-
ties fearlessly. Few public officials,
Judge Hand reasoned, would perform
their functions vigorously if they knew
they might have to bear the burden of
standing trial and defending their ac-
tions. This immunity was absolute,
moreover, and was upheld even if malice
was alleged.

In Barr v. Matteo, 360 U.S. 564, 79 S.
Ct. 1335, 3 L.Ed.2d 1434 (1959) the Su-
preme Court adopted the reasoning of
Judge Hand and held that the Acting
Director of the Office of Rent Stabiliza-
tion could not be sued for issuing an al-
legedly libelous press release. The plu-
rality opinion, written by Mr. Justice
Harlan,' first focused on the nature of
the defendant. Stating that one must
look to the duties performed by the offi-
cer, not to his title or place in the hier-
archy, Mr. Justice Harlan held that an
official is immune if he performs "dis-
cretionary acts at those levels of govern-

case, I deem it proper to venture the
thought that at the very least such a
remedy would be available for the most
flagrant and patently unjustified sorts
of police conduct. 403 U.S. at 411, 91
S.Ct. at 2012.
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ment where the concept
passes the sound exercise of discretion-
ary authority." 360 U.S. at 575, 79 S.
Ct. at 1341. Once an official is found to
be exercising this kind of discretion, the
act complained of must be "within the
outer perimeter of [the official's] line
of duty" before the official will be
granted immunity. 360 U.S. at 575, 79
S.Ct. at 1341. Other cases dealing with
this subject have proceeded on one or
both of these grounds.

[3] Thus we have two issues to re-
solve, both on the face of the allegations
of the complaint: (1) taking these alle-
gations to be true, as we must, is there
a showing that the Narcotics Agents
were acting "within the outer perimeter
of [their] line of duty"; and, if so, (2)
were they alleged to be performing the
type of "discretionary" function that en-
titles them to immunity from suit.
There is no allegation of malice in this
complaint.

[4] We hold that what these Narcot-
ics Agents are charged with, despite the
allegations of illegality because of lack
of a warrant and probable cause, and
the use of unnecessary force, is precisely
what Narcotics Agents are supposed to
do," name!y, make arrests in narcotics
cases. So we hold they were alleged to
be acting "within the outer perimeter of
[their] line of duty." But we reject the
claim of immunity because we do not
agree that the Agents were alleged to be
engaged in the performance of the sort
of "discretionary" acts that require the
protection of imniunity. In the latter
part of this opinion we discuss and sup-
port the defense of good faith and rea-
sonable belief that the arrest and search
were lawful and reasonable.

A

Scope of Authority

In Spalding v. Vilas, supra, 161 U.S.
483, 198, 16 S.Ct. 631, 637 (1896) the

3. Interestingly. Mr. Justice Stewart dis-
sented because he (lid not believe that the
issuing of a libelous press release was
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of duty encom- Supreme Court said that an official is
within the .scope of hi authority if his
"action[s] [have] more or less connec-
tion with the general matters committed
by law to his control or supervision."
Judge Hand, in Gregoire v. Biddle, su-
pra, 177 F.2d 579, 581 (2d Cir. 1949),
cert. denied, 339 U.S. 949, 70 S.Ct. 803,
94 L.Ed. 1363 (1950), phrased it this
way:

What is meant by saying that the of-
ficer must be acting within his power
cannot be more than that the occasion
must be such as would have justified
the act, if he had been using his pow-
er for any of the purposes on whose
account it was vested in him.

In Bradley v. Fisher, supra, 80 U.S. 335,
351, 13 Wall. 335, 351 (1871), the Court
defined the scope of a judge's immunity
by noting that "[a] distinction must be
here observed between excess of juris-
diction and the clear absence of all juris-
diction over the subject-matter."

Finally, in Bari. v. Matteo, supra, 360
U.S. 564, 575, 79 S.Ct. 1335, 1341
(1959), the Court said an act is within
the scope of an official's authority if
such act is "within the outer perimeter
of [his] line of duty." 3

It is not surprising that subsequent
courts have had trouble grappling with
this concept. Depending on whether the
court takes a broad view or a narrow
one concerning scope of authority, the
same act by the same kind of official
may be characterized as within the scope
of his authority by one court, and with-
out the scope of his authority by anoth-
er.

In Hughes v. Johnson, 305 F.2d 67
(9th Cir. 1962), a federal game warden,
accused of conducting a search without a
warrant and unsupported by an arrest,
was denied immunity because such acts
are beyond the scope of his official du-
ties. Similarly, in Kelley v. Dunne, 344
F.2d 129 (1st Cir. 1965), a Postal
Inspector was held liable for entering a

action in the line of duty.'" 38(1 U.S.

at 592, 79 S.Ct. at 1347.
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house without a warrant, restraining

plaintiff's wife, and taking certain prop-
erty, because such acts were deemed to
be beyond the scope of his authority.
Kozlowski v. Ferrara, 117 F.Supp. 650
(S.D.N.Y.1954), held that an FBI agent
was liable for false arrest and malicious
prosecution because such acts exceeded
his authority, and because it was held
that the immunity doctrine only applies
to higher officials.

Using similar reasoning, other courts
have come to opposite results. Norton
v. McShane, 332 F.2d 855 (5th Cir.
1964), involved an action against several
federal officers, including a U.S. Mar-
shal, for unlawful arrest and detention
without probable cause. Holding that
all of the defendants were immune, the
court said:

[W]e must assume that to the extent
the defendants allegedly acted over-
zealously or maliciously, they were
nevertheless acting within the outer
perimeter of their line of duty, and
the alleged acts had more or less
connection with the general matters
committed by law to their control and
supervision. 332 F.2d at 861-862.

The dissenting judge believed that the
acts complained of could not be within
the defendants' scope of authority.4

Cooper v. O'Connor, 69 App.D.C. 100,
99 F.2d 135, cert. denied, 305 U.S. 643,
59 S.Ct. 146, 83 L.Ed. 414 (1938), in-
volved an action against several federal
officials, including a Special Agent of
the FBI, for malicious prosecution. All
defendants were held to be immune from
suit because they were acting within the
scope of their authority. Scope of au-
thority was said to mean actions having
more or less connection with the general
matters committed by law to the control
or supervision of the officer.5 This def-
inition and reasoning have been followed
by other courts. See Swanson v. Willis,

4. There is doubt as to the continuing vi-
tality of the case in the Fifth Circuit.
See Anderson v. Nosser, 438 F.2d 183,
205 (5th Cir. 1971) (Bell, J., concurring
specially), rehearing en bane granted, 438
F.2d 205.

114 F.Supp. 434 (D.Alaska 1953), aff'd,
220 F.2d 440 (9th Cir. 1955) (U.S. Mar-
shal accused of false arrest and bat-
tery) ; Hartline v. Clary, 141 F.Supp.
151 (E.D.S.C.1956) (Internal Revenue
Agents accused of false arrest and as-
sault) ; Bershad v. Wood, 290 F.2d 714
(9th Cir. 1961) (Internal Revenue
Agents accused of -wrongfully levying on
plaintiff's bank account) ; Scherer v.
Brennan, 379 F.2d 609 (7th Cir.), cert.
denied, 389 U.S. 1021, 88 S.Ct. 592, 19
L.Ed.2d 666 (1967) (Treasury Agents,
assigned to protect the President, ac-
cused of trespass and unlawful interfer-
ence with plaintiff's right to have access
to and to occupy his place of residence).

Easy solutions of complex legal prob-
lems are not only inadequate but they
are likely to impinge upon fundamental
principles, and this would inevitably fog
up the consideration later of other as
yet undecided questions of the applica-
bility of the immunity doctrine to a va-
riety of other federal officials. If we
were to hold in this case that the mere
allegation of lack of probable cause for
the search and for the arrest was suffi-
cient, as a matter of pleading, to charge
the defendants with acting beyond "the
outer perimeter of [their] line of duty,"
we would completely subvert Judge
Hand's statement in Gregoire v. Biddle,
supra, 177 F.2d 579, 581 (2d Cir. 1949),
cert. denied, 339 U.S. 949, 70 S.Ct. 803,
94 L.Ed. 1363 (1950), that the policy be-
hind the immunity doctrine is to protect
an official who "may later find himself
hard put to it to satisfy a jury of his
good faith." Such a holding would
throw all cases of this description into
the trial courts, without any considera-
tion of the much more vital question of
whether the official duty in the per-
formance of which the defendant was
engaged was or was not deemed to be
worthy of the protection of immunity.

5. This is the way the Supreme Court de-
fined the term in Spalding v. Vilas, supra,
161 U.S. 483, 498, 16 S.Ct. 631 (1896).
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The critical question of the character

of the official duties of the defendants

would be eliminated from the cases.

We cannot agree that such a holding

would be a proper interpretation of

the Supreme Court holdings and Greg-
oire, that we have discussed, or that

it would be wise policy as a matter

of good jurisprudence. It is better, we

think, to come to grips with every phase

of the problem, as a matter of legal rea-

soning, rather than to rely upon an un-

supported ipse dixit as many courts

seem to have done.

Thus we return to the old case of

Spalding v. Vilas, supra, 161 U.S. 483,

498, 16 S.Ct. 631, 637 (1896), where the

Supreme Court said:

[W]e recognize a distinction between

action taken by the head of a Depart-

ment in reference to matters which

are manifestly or palpably beyond his

authority, and action having more or

less connection with the general mat-

ters committed by law to his control

or supervision.

[5] Clearly, in the present case, the

allegations in the complaint could not

support a finding that the officers acted

"manifestly or palpably beyond [their]

authority." We believe that what is

meant by the phrase "within the outer

perimeter of [an officer's] line of duty"

is that the officer must have been acting

in his role as a government officer.

Here, the duties of these defendants in-

clude making arrests in cases involving

narcotics. They were doing just that.

We hold that this is sufficient to satisfy

the requirement that they be acting

within "the outer perimeter of [their]

line of duty."

Discretionary Functions

Once it has been established that the

officers were acting within the scope of
their authority, in order to be immune
they must show that they perform "dis-

cretionary acts at those levels of govern-
456 F 2d--85

ment where the concept of duty encom-
passes the sound exercise of discretion7
ary authority." Barr v. Matteo, supra,
360 U.S. 564, 575, 79 S.Ct. 1335, 1341
(1959).

In trying to apply this test to facts
similar to those in the present case,

some courts have simply said that the
immunity doctrine only applies to high
officials, not to officials performing po-
lice functions. See e. g., Kozlowski v.

Ferrara, supra, 117 F.Supp. 650 ( S.D.

N.Y.1954). This solution is, however,

unsatisfactory. As Mr. Justice Harlan

pointed out in Barr:

The privilege is not a badge or emolu-
ment of exalted office, but an expres-
sion of a policy designed to aid in the
effective functioning of government.

The complexities and magnitude of

governmental activitity have become

so great that there must of necessity
be a delegation and redelegation of

authority as to many functions, and
we cannot say that these functions be-

come less important simply because

they are exercised by officers of lower

rank in the executive hierarchy.

* * * It is not the title of his
office but the duties with which the

particular officer sought to be made

to respond in damages is entrusted—

the relation of the act complained of

to "matters committed by law to his
control or supervision," 4' * *
which must provide the guide in delin-

eating the scope of the rule which

clothes the official acts of the execu-

tive officer with immunity from civil

defamation suits. 360 U.S. at 572-

574, 79 S.Ct. at 1340-1341.

The question to which we must address

ourselves now is, therefore, do the de-

fendants in this case perform duties

that may be termed discretionary?

In deciding this question, however,

words such as "discretion" are not par-

ticularly helpful. As we said in Ove

Gustavsson Contracting Co. v. Floete,

299 F.2d 655, 659 (2d Cir. 1962), cert.
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denied, 374 U.S. 827, 83 S.Ct. 162, 10
L.Ed.2d 1050 (1963):

There is no litmus paper test to dis-
tinguish acts of discretion, * * *
and to require a finding of "discre-
tion" would merely postpone, for one
step in the process of reasoning, the
determination of the real question—is
the act complained of the result of a
judgment or decision which it is nec-
essary that the Government official be
free to make without fear or threat of
vexatious or fictitious suits and al-
leged personal liability?

Thus, the real question to be asked is
whether or not federal officers perform-
ing police duties warrant the protection
of the immunity defense. We hold that
they do not.

This policy decision has been ex-
pressed by courts in terms of "discre-
tion"---making an arrest is not deemed
to be a discretionary function. See e.
g., Carter v. Carlson, 144 U.S.App.D.C.
388, 447 F.2d 358 (1971), cert. granted
sub nom. District of Columbia v. Cart-
er, 404 U.S. 1014, 92 S.Ct. 683, 30 L.Ed.
2d 661 (Jan. 10, 1972) ; Sherbutte v.
Marine City, 374 Mich. 48, 130 N.W.2d
920 (1964); Jaffe, Suits Against Gov-
ernments and Officers: Damage Ac-
tions, 77 Harv.L.Rev. 209, 218-19
(1963). "The tendency to hold a public
official accountable appears to increase
as the discretionary scope of his duties
decrease. Hence, police officials, whose
job is to enforce the law, are not given
immunity." Note, Immunity of Prose-
cuting Officials From Suit for Alleged
Deprivation of Civil Rights, 40 Temp.L.
Q. 244, 250 (1967). Mr. Justice Harlan
used similar reasoning in Barr, where
he said that "the broader the range of
responsibilities and duties, * *
the wider the scope of discretion
* * *." 360 U.S. at 573, 79 S.Ct. at
1340. Whereas it is true that a police
officer must exercise some discretion in
making an arrest, the fiction that this
act is not discretionary is maintained
because of the belief that the benefit to
society derived from the protection of

personal liberties outweighs the detri-
ment of perhaps deterring vigorous po-
lice action. See Developments in the
Law—Remedies Against the United
States and its Officials, 70 Harv.L.Rev.
827, 835 (1957). Consequently, "[t]he
common law has never granted police of-
ficers an absolute and unqualified im-
munitY * * *." _Pierson v. Ray, 386
U.S. 547, 555, 87 S.Ct. 1213, 1218, 18 L.
Ed.2d 288 (1967). See also K. Davis,
Administrative Law Treatise § 26.03 at
874-5 (Supp.1970).

The policy underlying this common
law rule is equally applicable to federal
police officers. We believe the long line
of cases culminating in Weeks v. United
States, 232 U.S. 383, 34 S.Ct. 341, 58 L.
Ed. 652 (1914), and Mapp v. Ohio, 367
U.S. 643, 81 S.Ct., 1684, 6, L.Ed.2d 1081
(1961), indicates a woeful laxity on the
part of some police officers, state and
federal, in complying with constitutional
standards, and this laxity would only be
encouraged by a grant of immunity.
We do not agree with the reasoning of
cases that support a contrary conclusion.
It would be a sorry state of affairs if an
officer had the "discretion" to enter a
dwelling at 6:30 A.M., without a war-
rant or probable cause, and make an ar-
rest by employing unreasonable force.

[6] There is another reason for not
granting immunity here. In suits
brought under the Civil Rights Act, Sec-
tion 1983, 42 U.S.C. Section 1983
(1970), police officers enjoy no immuni-
ty. Pierson v. Ray, supra, 386 U.S. 547,
87 S.Ct. 1213 (1967). The Civil Rights
Act does not, however, apply to federal
officers. Norton v. McShane, supra, 332
F.2d 855 (5th Cir. 1964).

In its decision in this case, the Su-
preme Court recognized a right of action
against federal officers that is roughly
analogous to the right of action against
state officers that was provided when
Congress enacted the Civil Rights Act.
It would, we think, be incongruous and
confusing, to say the least, if we should
rule that under one phase of federal law
a police officer had immunity and that
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under another phase of federal law he that the Arrest and Search Were
had no immunity. This incongruity has Lawful and Reasonable
been commented upon by Judge Gibbons
in the Third Circuit, when considering
"the liability of State prosecutors under
the Civil Rights Act and the liability of
federal prosecutors under the federal
common law created by the Bivens deci-
sion." Judge Gibbons said he perceived
"no reason for such a distinction." Be-
thea v. Reid, 445 F.2d 1163, 1166 (3d
Cir. 1971), cert. denied, 404 U.S. 1061, 92
S.Ct. 747, 30 L.Ed.2d 749 (Jan. 24,
1972).

The absurdity we refer to _ is high-
lighted by the interesting situation that
arose in Carter v. Carlson, supra, 144
U.S.App.D.C. 388, 447 F.2d 358 (1971),
cert. granted sub nom. District of Col-
umbia v. Carter, 404 U.S. 1014, 92 S.Ct.
683, 30 L.Ed. 661 (Jan. 10, 1972), which
involved the immunity vel non of Dis-
trict of Columbia police officers in a
Section 1983 suit. Whereas federal offi-
cials do not come under Section 1983,
District of Columbia officials do. For-
tunately, the incongruity of conflicting
rulings was avoided when the District of
Columbia Circuit ruled that there was
no immunity. As Judge Nichols com-
mented in his concurring opinion (447
F.2d at 371, 144 •U.S.App.D.C. at 401) :

I do not think that a Federal officer
not subject to § 1983 by its terms, and
sued in tort at common law, should be
held to enjoy an immunity denied his
state or territorial brother similarly
situated.

This same anomaly is noted in Judge
Bell's concurrence in Anderson v. Nos-
ser, supra, 438 F.2d 183, 205 (5th Cir.
1971), rehearing en bane granted, 438
F.2d 205.

[7] Accordingly, we hold that the
Agents in this case are not immune
from damage suits based upon allega-
tions of violations of constitutional
rights.

II

It is a Defense to Allege and Prove
Good Faith and Reasonable Belief

Having ruled against immunity, we
must not be unmindful of the fact that
these FBI and Narcotics Agents, whose
lives are in constant danger (see concur-
ring opinion in United States v. Stew-
ard, 451 F.2d 1203, 1208 (2d Cir.
1971) ) perform functions indispensable
to the preservation of our American way
of life. They must not be left defense-
less against the demands of every person
who manages to escape from the toils of
the criminal law. We must, however,
balance this consideration against the
right of citizens to be free from unlaw-
ful arrests and searches, and arrests and
searches carried out in an unreasonable
manner.

At common law the police officer al-
ways had available to him the defense of
good faith and probable cause, and this
has been consistently read as meanirig
good faith and "reasonable belief" in the
validity of the arrest or search. Re-
statement (Second) of Torts § 121(b)
(1965) ; 1 Harper Si James, The Law of
Torts § 3.18 at 277 (1956). Similarly,
the use of force is not privileged if in
excess of that which the actor "reason-
ably believes to be necessary." Restate-
ment (Second) of Torts § 132 (1965).

It is of special interest in this case
that the authority of agents of the Fed-
eral Bureau of Narcotics is spelled out
by statute. According to 26 U.S.C. Sec-
tion 7607, agents of the Federal Bureau
of Narcotics may:

(2) make arrests without warrant
for violations of any law of the Unit-
ed States relating to narcotic drugs
* * or marihuana * * *
where the violation is committed in
the presence of the person making the
arrest or where such person has rea-
sonable grounds to believe that the
person to be arrested has committed
or is committing such violation.

We believe this to be the same defense
held applicable to cases arising under

Section 1983. Pierson v. Ray, supra,

386 U.S. 547, 87 S.Ct. 1213 (1967).
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The numerous dissents, concurrences
and reversals, especially in the last dec-
ade, indicate that even learned and expe-
rienced jurists have had difficulty in de-
fining the rules that govern a determi-
nation of probable cause, with or with-
out a warrant. See e. g., Vale v. Louis-
iana, 399 U.S. 30, 90 S.Ct. 1969, 26 L.
Ed.2d 409 (1970) ; Chime! v. California,
395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d
685 (1969); Sibron v. New York, 392
U.S. 40, 88 S.Ct. 1889, 20 L.Ed.2d 917
(1968) ; Bumper v. North Carolina, 391
U.S. 543, 88 S.Ct. 1788, 20 L.Ed.2d 797
(1968) ; Wong Sun v. United States, 371
U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441
(1963). As he tries to find his way in
this thicket, the police officer must not
be held to act at his peril.

[8] Therefore, to prevail the police
officer need not allege and prove proba-
ble cause in the constitutional sense.
The standard governing police conduct is
composed of two elements, the first is
subjective and the second is objective.
Thus the officer must allege and prove
not only that he believed, in good faith,
that his conduct was lawful, but also
that his belief was reasonable. And so
we hold that it is a defense to allege and
prove good faith and reasonable belief in
the validity of the arrest and search and
in the necessity for carrying out the ar-
rest and search in the way the arrest
was made and the search was conducted.
We think, as a matter of constitutional
law and as a matter of common sense, a
law enforcement officer is entitled to
this protection.

III

No Remand for Further Fact Finding

Having been satisfied with the present
record when the case came before Judge
Bruchhausen in the District Court, also
when it was before us on the prior ap-
peal and before the Supreme Court, the
Government now seems to think we
should remand the case for some vague
form of fact finding. We disagree.
Any such unorthodox procedure would
introduce a new and quite unnecessary

form of pretrial and it could not fail to
becloud the issues. What we now do is
pass upon the sufficiency of the com-
plaint. We find it states a claim for re-
lief and the judgment dismissing the
complaint is reversed and the case is re-
manded to the District Court for further
proceedings not inconsistent with this
opinion.

We are grateful to Stephen A. Grant,
Esq., who, as assigned counsel, has ad-
mirably and with great professional skill
represented appellant both in the Su-
preme Court and in this Court.

LUMBARD, Circuit Judge (concur-
ring):

I concur in the result, but wish to set
out my understanding of what the court
does today. 2

In future cases of this sort the issue
of scope of authority will not be relevant
inasmuch as we now hold that federal
law enforcement agents are not immune
even if acting within their powers. The
trial judge will pass on the sufficiency
of the complaint just as he would in a
section 1983 action against a state police
officer. If the complaint states a cause
of action and the plaintiff adduces sub-
stantiating proof, the defendant will
have to disprove the allegation that he
acted without probable cause, or show
that, in any event, he acted in good faith
and with a reasonable belief in the va-
lidity of the arrest and search.

Ordinarily when a suit of this type is
brought a court will already have deter-
mined that there was no probable cause
for the arrest and search complained of.
Nevertheless the agent has a complete
defense if he can convince the trier of
the fact that he acted in good faith and
that it was reasonable for him to have
believed that the arrest and search were
lawful. Thus there are two standards to
be considered. The first is what consti-
tutes reasonableness for purposes of de-
fining probable cause under the fourth
amendment for the protection of citizens
against governmental overreaching.
The other standard is the less stringent
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reasonable man standard of the tort ac-
tion against government agents. This
second and lesser standard is appropri-
ate because, in many cases, federal offi-
cers cannot be expected to predict what
federal judges frequently have consider-
able difficulty in deciding and about
which they frequently differ among
themselves. It would be contrary to the
public interest if federal officers were
held to a probable cause standard as in
many cases they would fail to act for
fear of guessing wrong. Consequently
the law Ought to, and does, protect gov-
ernment agents if they act in good faith
and with a reasonable belief in the va-
lidity of the arrest and search.
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BIRNBAUM v. U. s. 967
GIs as 4311 F.Supp. 547 OEM

cover damages under Federal Tort Claims
'Act as result of action of Central Intelli-
gence Agency in intercepting, opening and
copying certain first-class mail which was
sent or received by plaintiffs. The District
Court, Weinstein, J., held that: (1) action of
CIA in opening, reading and copying first-
class mail without warrant and without
probable cause for warrantless search was
illegal under First and Fourth Amendments
as well as applicable federal statutes; (2)
Federal Tort Claims' Act exceptions for dis-
cretionary acts, claims arising out of mis-
carriage of letters, and certain specified
intentional torts were not applicable to
plaintiffs' claims; (3) New York would rec-
ognize common-law right of privacy suffi-
ciently to compensate plaintiffs for CIA's
action; (4) doctrine of eumnion-law copy-
right protected plaintiffs; (5) violation of
plaintiffs' constitutional rights was ground
of liability under New York law; (6) plain-
tiffs' suit was not certifiable as class action,
and (7) plaintiffs were each entitled to
award of $1,000 provided that Government
furnished each plaintiff with suitable letter
of regret and assurance of nonrecurrence;
25% of such award would be paid to plain-
tiffs' counsel as attorney fees.

Order accordingly.
Norman IIIRNBAUM, Plaintiff,

V.

UNITEL - of America et
al.,

B. Leonard AVEhr, Plaintiff,
V.

UNITED STATES of America at
at., Defendant'.

Mart Rule MacMILLEN, Plaintiff,
V.

UNITED STATES of America,
. Defendant.

Cir. A. Nos. 76-1837, 77-C-234, 77-C-597.

United States District Court,
E. D. New York.

Aug. 17, 1977.

Plaintiffs, individually and its a class,
brought action against United States to re-

1. Constitutional Law 4=032
Post Office *3=43
Searches and Seizures 4=17(10)
Action of Central Intelligence Agency

In opening, reading and copying first-class
mail without it warrant and withoutprobn-
ble cause for warrantless mean:If- was illegal
under First and Fourth Amendments as
well as applicable fedend statutes.. 18 U.S.
C.A. §§ 241, 371, 1702; U.S.C.A.Const.
Amends. 1, 4.

2. United States.*=.78(12)
There is no discretion under our system

to conceive, plan and execute an illegal
program; federal official cannot have dis-
cretion to behave unconstitutionally.

nitcd States 4=378(12)
Federal Tort Claims Act exception for

discretionary acts did not defeat district
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court's jurisdiction over plaintiffs' claims nited States 4..78(14)
against the United States arising out of Trial court hearing action brought un-
illegal action of Central Intelligence Agen- der Federal Tort Claims Act must look to
cy in opening, reading and copying first- whole law of slate where tort occurred,
class mail without a warrant and without including that state's law of conflicts. 28
probable cause for warrantless search. 28 U.S.C.A. § 1346(b).
U.S.C.A. §§ 1346(b), 2680, 2680(a).

• 10. Torts 4.. 8.5(1)

OUnited States 4..78(5) In context of actionable torts, the gen-
Federal Tort Claims Act exception for eral rubric "right of privacy" encompasses

claims arising out of "loss, miscarriage, or four concepts: (1) intrusion upon seclusion
negligent transmission of letters" had no of another; (2) appropriation of other's
application to plaintiffs' claims against name or likeness; (3) publicity given to
United States arising out, of illegal action of other's private life of a sort which is often-
Central Intelligence Agency in opening, sive and not of legitimate public concern;
reading and copying first-class mail without and (4) publicity Which places other in a
a warrant and without probable cause for false light before public.
warrantless search. 28 U.S.C.A. §§ 1346(b),
268000. 11. Torts e=.8.5(4)

Tort of invasion of privacy is commit-
()United States 4..78(5) tcd whenever intrusive act is committed,

Invasion of privacy, common-law or even if tort-feasor never reveals either the
constitutional, is not mentioned in provision fact of invasion or any information about
of Federal Tort Claims Act exempting plaintiff to third persons.
Government from suit for specified inten-

12. Torts 4.. 8. 5 ( 4 )tional torts, and for that reason is not ex-
cluded. 28 U.S.C.A. § 2680(h). Common-law right of privacy extends

beyond plaintiff's immediate physical envi-
()United States 4...78(5) ronment and is infringed by examinations

Parties may sue under Federal Tort of bank accounts or of personal records
Claims Act for intentional wrong. 28 U.S. under false pretenses, or by opening of
C.A. §§ 1346(b), 2680(h). mail.

°United States 4.* 7 8 ( 5)
Provision of Federal Tort Claims Act

exempting Government from suit for speci-
fied intentional torts did not bar plaintiffs'
claims against United States arising out of
illegal action of Central Intelligence Agen-
cy in opening, reading and copying first-
class mail without a warrant and without 14. Torts 8.5 ( 4 )
probable cause for warrantless search, in Evidence of recent statutory enact-
view of fact that suits for invasions of ments in New York, as well as develop-
constitutional right of privacy were not ments in case law, established that New
mentioned in list of intentional torts con- York would recognize common-law right of
tamed in such provision. 28 U.S.C.A. privacy sufficiently to compensate plaintiffs
§ 2680(h). for Central Intelligence Agency's action in

()United States 7 8 ( 3 ) 
opening, reading and copying first-class

4.1 
mail without a warrant and without proba-Congressional policy underlying Feder- ble cause for warrantless search.al Tort Claims Act is to hold the United

States liable under state law principles to
the same extent as similarly situated pri-
vate individuals. 28 U.S.C.A. § 11346(b).

13. Federal Courts 4..384
Federal court, determining law of the

state, cannot blindly follow outmoded case
law, but must make reasoned attempt to
determine how state courts would now de-
cide the issue before it.

15. Literary Property 4.. 4
Common-law copyright reserves to au-

thors the right to control time and eircuin-
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stances of first publication of their work;
the doctrine has been utilized to shield writ-
ers of ordinary, nonliterary letters against
misappropriation and nonconsensual publi-
cation of their correspondence.

16. Literary Property ts...3
Doctrine of common-law copyright, as

accepted in New York, protected plaintiffs
who wrote letters which were opened by
Central Intelligence Agency, read, copied,
and incorporated into files of CIA without
warrant and without probable cause for
warrantless search.

17. Literary Property 4=3
Doctrine of common-law copyright, as

accepted in New York, protected plaintiff
who was recipient of a letter which was
opened by Central Intelligence Agency,
read, copied, and incorporated into files of
CIA, without warrant and without probable
cause for warrantless search.

18. Literary Property, 4)=.3
Under doctrine 'of common-law copy-

rights, recipient of personal letter has defi-
nite property interest in the writing which
is also protectible by courts.

19. Torts .=.6
Under New York law, tortious conduct

by government agents in violation of consti-
tution is ground for recovery of damages.

20. Constitutional Law *=•90.1(1)
Searches and Seizures ,F= 7(10)
Freedom of speech and right to be free

from unreasonable searches and seizures
extends not merely to person and immedi-
ate surroundings of individuals, but to their
correspondence as well. U.S.C.A.Const.
Amends. 1, 4.

21. Damages (1..59
In assessing damages for tortious con-

duct in violation of constitutional rights,
fact that it is a government official who
violates Constitution is an aggravating, not
a mitigating, factor.

22. Torts 4=.5
Under New York law, plaintiffs who

were personally harmed by Central Intelli-

969

gence Agency's action in opening, reading
and copying first-class mail without a war-
rant and without probable cause for war-
rantless search were entitled to damages.

23. Federal Civil Procedure s=161
In order to certify suit as a class action,

court must find that class action is superior
to other means for a fair and efficient
adjudication of controversy. Fed.Rules Civ.
Proc. rule 23(b)(3), 28 U.S.C.A.

24. Federal Civil Procedure 03=6181
Suit brought to recover damages under

Federal Tort Claims Act as result of Cen-
tral Intelligence Agency's action in inter-
cepting, opening and copying certain first-
class mail sent or received by plaintiffs was
not certifiable as class action, in view of
fact that injured parties could not be easily
identified, little practical advantage would
accrue to individual members of class, since
facts upon which liability rested were un-
disputed, and class action would present
inordinate management problems, since
amount of injury could vary widely from
individual to individual. Fed.Rules Civ.
Proc. rule 22(bX3), 23 U.S.C.A.; 28 U.S.C.A.
§§ 1346, 2671 et seq.

25. United States cs=.142

Recovery under Federal Tort Claims
Act is limited to compensatory damages.
28 U.S.C.A. §§ 1346(b), 2674.

26. United States e=.142
Award of damages under Federal Tort

Claims Act may not take into account inju-
ries inflicted upon structure of American
democracy. 28 U.S.C.A. §§ 1346(b),,2674.

27. Damages s=i5 •
Where person suffers invasion of right

to privacy, awards are appropriate for gen-
eral damages covering injury of invasion
itself, as well as for resulting mental dis-
tress; lack of objective harm is no bar to
recovery.

28. Damages tr=.49

Mental distress is element of damages
in civil suits for constitutional violations.
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29. Literary Property 0..9
Searches and Seizures 4=1, 8
Torts 3=8.5(4)
Plaintiffs whose mail was intercepted

by Central Intelligence Agency, read and
copied, without u warrant and without •
probable cause fur warrantless search, were
entitled to recover damages under any or
three tort theories of violation of common-
law., right to privacy, violation of common-
law copyright, and tortious conduct violat-
ing constitutional rights.

United States 0=142
In suit brought under Federal Tort

Claims Act, verdict of advisory panel is only
part of data taken into consideration in
arriving at court's independent conclusion
its to damages. 2.8 U.S.C.A. §§ 1316(b),
2102.

31. Damages s.)130(1)
United States 4=.147
Plaintiffs whose mail was intercepted

by Central Intelligence Agency, read and
copied, without a warrant and without
probable cause for warrantless search, who
suffered mental distress as result of such
interference with their civil liberties, but
who suffered 'no objective, observable inju-
ry, were each entitled to award of $1,000
provided that Government furnished each
plaintiff with suitable letter of regret and
assurance of nonrecurrence; 25% of such
award would be paid to plaintiffs' counsel
as attorney fees. 28 U.S.C.A. §§ 1346(b),
2112, 2678.

Rabinowitz, Boudin & Standard, New
York City, for plaintiff Birnbaum; Herbert
Jordan, K. Randlett Walster, New York
City, of counsel.

Melvin L. Wulf, Burt Neuborne, New
York City, for plaintiffs Avery and MacMil-
len.

Barbara Allen Babcock, Asst, Atty. Gen.,
Washington, D. C., David G. Trager, U. S.
Atty., Edward S. Rudufsky, Rodger C.
Field, Asst. U. S. Attys., Brooklyn, N. Y.,
Dennis G. Linder, John T. Boese, Alphonse
M. Alfuno, Lawrence J. Jensen, Attys.,

Dept. of Justice; Washington, D. C., for
defendants.

WEINSTEIN, District Judge.

In each of these three cases consolidated
for trial the plaintiff complains that first-
class mail was intercepted by the Central
Intelligence Agency (CIA), opened witheut
warrant and copied. Birnbaum and Mac.
Millen each sent a letter abroad; Avery
received one here. All the letters were
resealed after copying and promptly re-
turned to the mails. Plaintiffs, individually
and as a class, seek to recover damages
under the Federal Tort Claims Act. 28
U.S.C. 1310(b) (the Act).

As explained in detail below:

(1) The court has jurisdiction to entertain
these suits.

(2) A class action is not appropriate.

(3) The CIA acted tortiously under New
York law in violating the plaintiffs' rights,
both common law and constitutional, to pri-
vacy in their personal papers and correspon-
dence,

(4) The court had the power to empanel
an advisory jury and to rely upon its ex-
pression of community consensus that indi-
vidual rights of privacy are valuable in this
nation; that people do suffer psychic dam-
age when United States agents fail to obey
the law and violate individual rights; and
that plaintiffs should be awarded substan-
tial money damages.

(5) A letter from the government to each
plaintiff expressing regret for the violation
of his or her rights and indicating that steps
will be taken to prevent a recurrence will
ameliorate the harm by helping to restore
plaintiffs' faith in their government.

(6) Recovery is granted to each individual
plaintiff in the amount of $1,000 plus costs.

(7) In this country we do not pay lip
service to the value of human rights and
individual dignity—we mean to live by our
ideals. A primary role of the courts is to
translate these noble sentiments into palpa-
ble reality.



I. FACTUAL BACKGROUND

From approximately 1953 until 1973, in
violation of federal statutes and the Fourth
Amendment of the United Slates Constitu-
tion, the Central Intelligence Agency con-
ducted an extensive program of opening
first-eluss mail passing in end out of the
country through Hawaii, Sun Francisco,
New Orleans, and New York.

Most of the correspondence opened, pho-
tographed and circulated within the CIA
and the Federal Bureau of Investigation
(FBI) was intercepted by the New York
project, known within litu CIA by either of
the two code names IITLINGUAL or
SRPOINTER. Various criteria were em-
ployed in selecting letters for inspection.
Sometimes the name of either the intended
recipient or sender appeared on a "watch
list" of "suspect" persons and institutions
compiled by CIA and FBI agents. In other
instances envelopes were opened because of
the country of origin or destination; any
letter to or from the Soviet Union, for
example, was subject to inspection. In still
other situations mail was examined at ran-
dom. When HTLINGUAL was at its peak,
New York agents investigated some 13,000
letters a year; over the life of the project,
at least 215,000 pieces of mail were copied.
See generally Commission on CIA Activities
Within the United States, The CIA's Mail
Intercepts, in Report to the President 101--
15 (1975); Senate Select Committee to
Study Governmental Operations with Re-
spect to Intelligence Activities, Domestic
CIA and FBI Mail Opening Programs, in
III Final Report: Supplementary Detailed
Staff Reports on Intelligence Activities and
the Rights of Americans, Sen.Rep. No, 94-
755, 94th Cong., 2d Sess. 559-677 (1976).

Ultimately, the CIA collected and placed
in computers a list of some 1.5 million
names gleaned from its various mall-open-
ing projects. , Among those whose mail was
read and photographed were author John
Steinbeck and Senator Frank Church.
Schwarz, Intelligence Activities and the
Rights of Americans, 32 The Record of the
Association of the Bar of the City of New
York 43, 48 (1977). These operations were
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only part of a general pattern of post-
World War II lawlessness and abuse of
power exemplifying "contempt for the law
and the Constitution" by government.
Sehviarz at 46. Breaking this pernicious
Pattern and preventing its recurrence is the
task of Congress and the President. The
limited question before this court is wheth-
er and how reparations can be made to
individuals who were personally affected by
this partial breakdown in official respect
for individual liberties.

971

Plaintiff Norman Birnbaum is u professor
of sociology at Amherst College in Massa-
chusetts. In 1970, he wrote letters to two
academic colleagues—one in Canada, and
the other in Rumania—about an upcoming
meeting of specialists in the sociology of
religion. He sent copies of those letters to
a third colleague at Moscow State Universi-
ty. HTLINGUAL agents copied the con-
tents of this third letter while it was in
transit through the foreign mail depot at
Kennedy International Airport, and later
distributed four copies to various units of
the CIA. According to testimony by a
member of the staff of the Inspector Gener-
al of the CIA, this was done solely because
intelligence agencies had an "interest" in
correspondence to and from Moscow Uni-
versity.

Plaintiff Mary Rule MacMillen wrote a
personal letter in 1973 to a Soviet dissident
she had met on a trip to Russia. Her letter
was intercepted at Kennedy, opened and
photographed, and a copy filed by the agen-
cy. But, apparently because _project
HTLINGUAL was terminated tvio weeks
later, no other reproductions were dissemi-
nated,

In the final case, that of 1:1‘.. Leonard
Avery, a letter was written to him by his
son, who was then an exchange student
studying at Moscow State University.
Ironically, Avery, concerned that his own
letters to his son might be tampered with
by Soviet authorities, attempted to avoid
that possibility by sending them to the
American Embassy in Vienna, where they
were passed on to Moscow via diplomatic
pouch. His son's replies, however, arrived
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by regular mail, and one of them, personal
in nature, was opened here in 1968. Three
copies of thut letter were :nude, and one of
these was sent to the FBI, which was de-
scribed by u government witness as having
"an interest in U.S. exchange students in
Russia."

None of the plaintiffs were aware that
their mail had been interfered with until
the government responded to general re-
quests made under the Freedom of Infor-
mation Act. 5 U.S.C. § 552. They were
then notified that CIA files contained cop-
ies of the letters at issue.

(1) These facts are not in dispute. The
government concedes that the plaintiffs'
mail was opened, read and copied. It does
not contend that the actions were lawful.
No judicial warrants were obtained, and no
evidence was submitted to suggest the ex-
istence of probable cause for a warrantless
search. Both the First and Fourth Amend-
ments of the Constitution as well as appli-
cable statutes and regulations support the
conclusion that the opening and reading of
these letters under these circumstances was
illegal. United States v. Ramsey, — U.S.
—, 97 S.Ct. 1972, 1982, 52 L.Ed.2d

617, 631 (1977) ("Applicable postal regula-
.tions flatly prohibit, under all circumstanc-
es, the reading of correspondence absent a
search warrant"); Procunier v. Martinez,
416 U.S. 396, 408-09, 94 S.Ct. 1800, 1809, 40
L.Ed.2d 224 (1974). Cf. United States v.
Van Lecuwen, 397 U.S. 249, 251, 90 S.Ct.
1029, 1031, 25 L.Ed.2d 282 (1970).

In addition, IITLINGUAL and other
mail-opening projects probably violated sev-
eral criminal statutes. Included are 18
U.S.C. § 1702 (prohibiting the unauthorized
opening or obstruction of mail within postal
channels), 18 U.S.C. § 241 (prohibiting con-
spiracies to deprive citizens of their consti-
tutional rights), and 18 U.S.C. § 371 (the
general conspiracy statute). See generally
Department of Justice, Report of the De-
partment of Justice Concerning Its Investi-
gation and Prosecutorial Decisions with Re-
spect to Central Intelligence Agency Mail

Opening Activities in the, United States
(1977).

The criminal liability—or lack of it—of
government agents for the acts complained
of is not an issue in this case. Plaintiffs
seek a civil remedy: damages for injury
suffered as a result of the operation of
liTLI NG UAL. They seek relief, not
against the particular agents who opened
their mail or who directed the program, but
against the government, relying on the pro-
visions of the Federal Tort Claims Act.

Because the agents were acting within
the scope of their employment in carrying
out the mail project, Hatahley v. United
States, 351 U.S. 173, 76 S.Ct. 745, 100 L.Ed.
1065 (1956); Avery v, United States, 434
F.Supp. 937 (D.Conn. 1977), only two sub-
stantial questions must be answered. First,
has the government consented to such suits
under the provisions of the Act? Second,
under the relevant state law--that of New
York—was the behavior of the government
agents tortious and, therefore, compensa-
ble?

II. JURISDICTION

A. Not Defeated By Exception To The
Federal Tort Claims Act.

The United States has given its consent
to be sued for torts in the District Courts
whenever the government, if a private per-
son, would be liable under the law of the
place where the wrong was done. The Fed-
eral Tort Claims Act provides in part:
[T]he district courts, together with the
United States District Court for the Dis-
trict of the Canal Zone and the District
Court of the Virgin Islands, shall have
exclusive jurisdiction of civil actions on
claims against the United States, for
money damages, accruing on and after
January 1, 1945, for injury or loss of
property, or personal injury or death
caused by the negligent or wrongful act
or omission of any employee of the
Government while acting within the
scope of his office or employment, under
circumstances where the United States, if
a private person, would be liable to the



claimant in accordance with the law of
the place where the act or omission oc-
curred.

28 U.S.C. § 1346(b). This general consent
to suit for tortious acts of government offi-
cials and employees is qualified by a num-
ber of exceptions. 28 U.S.C. § 2680. The
government argues that three exceptions—
for discretionary acts, for postal matter,
and for intentional torts—apply,

1. Discretionary Function
Does Not Apply.

Under section 2680(a) of title 28 of the
United States Code the government is not
liable in tort for the performance or failure
to perform a discretionary act:
§ 2680. Exceptions
The provisions of this [Act] shall not ap-
ply to—

(a) Any claim based upon an act or
omission of an employee of the Govern-
ment, exercising due care, in the execu-
tion of a statute or regulation, whether
or not such statute or regulation be
valid, or based upon the exercise or
performance or the failure to exercise
or perform a discretionary function or
duty on the part of a federal agency or
an employee of the Government,
whether or not the discretion involved
be abused.

Exception

Any attempt to define "discretionary" in
this context presents difficulties. The
government relies primarily on Dalehite v.
United States, 346 U.S. 15, 35-36, 73 S.Ct.
956, 968, 97 L.Ed. 1427 (1953), holding that
discretionary acts include not only "the ini-
tiation of programs and activities", 340 U.S.
at 36, 73 S.Ct. at 968, but also

determinations made by executives or ad-
ministrators in establishing plans, specifi-
cations or schedules of operations.
Where there is room for policy judgment
and decision there is discretion.

Id. (Footnotes omitted.) While this lan-
guage seems broad enough to encompass
the acts complained of here, the underlying
facts of the case suggest the contrary. Da-
lehite concerned explosions aboard ships
loaded with ammonium nitrate fertilizer.
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Following World War II, the United States
had sponsored the production of the highly
explosive chemical product by Ainerican
manufacturers in part to help alleviate
acute food shortages in the occupied nations
of Germany, Korea and Japan. While the

- wisdom of producing so dangerous a form
of fertilizer was questionable, the thrust of
the suit was against the judgment of
government officials in approving the pro-
gram. No negligence or illegality in carry-
ing it out was averred.

Dalehite was followed in Laird v. Nelms,
406 U.S. 797, 92 S.Ct. 1899, 32 L.F.A1.2d 499
(1972), a suit to recover for damage caused
by sonic booms resulting from high-altitude
military training flights. There, too, the
government, as a matter of policy, had de-
cided to engage in a hazardous, but legal,
activity. The Court quoted, in its decision,
that portion of the House Judiciary Com-
mittee report emphasizing that the purpose
of the discretionary acts exemption in the
Tort Claims Act was to exclude suits for
damages . . . growing out of a le-
gally authorized activity, such as a flood-
control or irrigation project, where no
wrongful act or omission on the part of
any Government agent is shown, and the
only ground for suit is the contention
that the same conduct by a private indi-
vidual would be tortious.

406 U.S. at 801, 92 S.Ct. at 1902 (emphasis
added).

The decision to conduct an intelligence
operation by methods which violate the
Constitution of the United States and which
also probably violate several federal tilat-
tiles is not discretionary in the same sense
that the decision to fly a supersonic plane
over land or to produce potentially explo-
sive fertilizer might be. There is no evi-
dence that Congress intended this exception
to do more than fret the operations of
government from excessive concern over
the untoward, and often unexpected, results
of legitimate activity conducted in the pub-
lic interest.

(2, 3) There is no discretion under our
system to conceive, plan and execute an
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illegal program. See Hatahley v. United
States, 351 U.S. 173, 191, 76 S.Ct. 795, 100
L. Ed. 1065 (1956); Myers 41} Myers, Inc. v.
United States Postal Service, 527 F.2.41 1252,
1261 (241 Cir. 1975); Avery v. United States,
434 F.Supp. 937 (I/Conn. 1977). As the
Second Circuit succinctly put the matter:
"a federal official cannot have discretion to
behave unconstitutionally." Myers di
Myers, Inc. v. United States Postal Service,
527 F.24 at 1261. In this circuit, following
Myers and Avery, the discretionary defense
must be rejected. Cases from other circuits
to the contrary are not persuasive. See
Murphy v. United States, 76-C-12 (N.D.
Iowa May 28, 1976) (dictum); Hardy v.
United States, 76.-C-1427 (D.C.D.C. Feb. 14,
1977) (relies on Murphy); Siebel v. United
States, 76-C-1737 (N.D.Cal. Dec. 17, 1976)
(relies on Dalchite).

2. Postal Matter Fxception Does Nqt
Apply.

(4) The United States also argues that
these suits for damages against the govern-
ment are burred by the postal matter ex-
ception to the Federal Tort Claims Act be-
cause the opening of .the letters represents
a mere "miscarriage" of the mail. 28
U.S.C. § 2680(h). This portion or the stat-
ute maintains sovereign immunity with re-
gard to:
(b) Any claim arising out of the loss,
miscarriage, or negligent transmission of
letters or postal mutter.

None of the available sources for the
interpretation of this subsection support
such u restrictive reading. Rather, Con-
gress was concerned with shielding the
courts from the potential landslide of law-
suits that might be generated by the una-
voidable mishaps incident to the ordinary,
accepted operation of delivering millions of
packages and letters each year. The kind
of problem that was anticipated under the
heading of "loss, miscarriage or negligent
transmission" was suggested by a repre-
sentative of the Department of Justice dur-
ing hearings on the Act:

Every person who sends a piece of postal
matter can protect himself by registering

it, as provided by the postal laws and

regulations. It would be intolerable, of

course, if in any case of loss or delay, the

Government could be sued for damages.

Consequently, this provision was inserted.

Hearings before Senate Committee on the

Judiciary on S. 2690, 76th Cong., 3d Seas. 38

(1940) (testimony of A. Holtzoff, Special

Assistant to Attorney General of the Unit-

ed States.) Neither registration nor insur-

ance of the letters in question in these cases

would have protected the correspondents

from the risk that CIA agents would pro-

cure, open and copy their mail. See also,

Note, The Federal Tort Claims Act, 56 Yale
L.J. 534, 545-46 (1947); II L. Juyson, Han-
dling Federal Tort Claims § 255 at 13-2-
13-3 (1975).
The postal exception has no application in

cases such as those before us. Cruikshank
V. United States, 76-C-362, 431 F.Supp.
1365 (D.Haw. May 9, 1977); Avery v. Unit-
ed States, 434 F.Supp. 937 (D.Conn. 1977).

3. The Intentional Tort Exception Does
Not Apply.

The final statutory defense of the United
States is based on subdivision (h) of 28
U.S.C. § 2680. This provision, exempting
the federal government from suits for spec-
ified intentional torts, reads an follows:
The previsions of (the Act] shall nut apply
to—
(h) Any claim arising out of assault,

buttery, false imprisonment, false arrest,
malicious prosecution, abuse of process,
libel, slander, misrepresentation, deceit,
or interference with contract rights: Pro-
vided, That, with regard to acts or omis-
sions of investigative or law enforcement
officers of the United States Govern-
ment, the provisions of this chapter and
section 1346(b) of this title shall apply to
any claim arising, on or after the date of
the enactment of this proviso, out of as-
sault, battery, false imprisonment, false
arrest, abuse of process, or malicious
prosecution. For the purpose of this sub-
section, "investigative or law enforce-
ment officer" means any officer of the
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United States who is empowered by law tort, runs the argument, and should be ex-
to execute searches, to seize evidence, or cluded—at least if it occurred before 1974.
to make arrests for violations of Federal

4.
Prior to 1971, when the subsection was

revised, it merely provided that no suit
mild be brought for:
(h) Any claim arising out of assault, bat-
tery, false imprisonment, false arrest,
malicious prosecution, abuse of process,
libel, slander, misrepresentation, deceit,
or interference with contract rights.

28 U.S.C.A. § 2680 (1965). Congress
amended the exception to broaden its con-
sent to suit following some particularly
egregious violations of the Fourth Amend-
ment by federal narcotics agents who en-
gaged in a series of illegal "no-knock" raids
on private homes. One such raid generated
a civil suit in which the Supreme Court—
barred by section 2680(h), as it was then
written, from holding the government itself
liable—granted plaintiff the right to recov-
er damages from the individual agents. Bi-
yens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.24.1 619 (1971). Con-
gress altered section 2680(h) so that, from
the date of amendment forward, such
Fourth Amendment violations would be Ile..
ii01110)10 against the government, providing
aggrieved persons actual relief, rather than
worthless awards against "judgment-proof"
individual agents. &Rep. No. 83-588, 93d
Cong., 2d Sess., 2-3, reprinted in [1074J
U.S.Code & Cong.Ad. News 2'789, 2790-91.

The government argues that, based on
this history of subsection (h), a court cannot
assume that any case arising from a Fourth
Amendment violation was intended, prior to
1974, to be included in the Act. The
government's position apparently is that
the list of exempte0 torts in subsection (h)
was and is not exclusive, and that addition-
al exclusions must be implied, where neces-
sary, to protect the government against lia-
bility for types of torts Congress may not
have contemplated when it drafted the law.
Invasion of the constitutional right to pri-
vacy is one such uneontemplated intentional

law.
• [5] Implied exceptions, derived in this
wholesale fashion, subvert the structure of
the statute itself. Congress, in writing the
Act, chose to enumerate very specific ex-
emptions. No vague terms or general
words are used. This problem was treated
in Ira S. Bushey & Sons, Inc. v. United
States, 276 F.Supp. 518 (E.D.N.Y.1967),
aff'd, 398 F.2d 167 (2d Cir. 1968). The court
concluded that:
The detailed listing and the absence of
general terms suggests that only the
torts mentioned are to be excluded.

276 F.Supp. at 526. Invasion of privacy,
common law or constitutional, is not men-
tioned in the list either before or after 1974,
and for that reason is not excluded. See
Aver v. United States, 434 F.Supp. 937

onn., f17777—ne Clin'aZion with rg-
;.,..A to the trrCIM=Froi-7-17un1777n-
r7rir'ri:97."Cn7trriT7irtZITfV)IVrAkZh'ry,
/6-1;--12 (iqa.117)k,virsT28719767rdiZtum).
As the court in CruiCs=7.--rnited
States, 76-G-362, 431 F.Supp. 1355
(D.Haw., May 9, 1977), put it when faced
with a case similar to those of Birnbaum,
Avery and

tWje are dealing with the commission of
a series of illegal acts by agents of the
Government. Justice would certainly not
countenance a court straining the lan-
guage of a statute in order to deny the
victim of such illegality at least some
measure of compensation.

431 F.Supp. at 1361.
In at least one unrelated case, Black v.

United States, 389 F.Supp. 529 (D.C.D.C.
1975), a plaintiff did recover for an invasion
of common law and constitutional rights of
privacy, through illegal electronic surveil-
lance, which occurred In 1962, eleven years
before the subsection was revised to take
Bivens and similar cases into account. The
court never suggested that an implied ex-
clusion of such claims might exist. It noted
that its judgment rested "on theories of
trespass, invasion of privacy by intrusion,
invasion of privacy by publication, and vio-
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lution of Constitutional rights", characteriz-
ed by the court as "intentional torts." 389
F.Supp. at 531.

[6,7] The straightforward reading of '
the statute in Black is consistent with the
general treatment of intentional torts by
federal courts in suits against the govern-
ment. The principle is well-established that
parties may sue under the Act for inten-
tional wrongs. The Supreme Court in
Laird v. Nelms, 406 U.S. 797, 92 S.Ct. 1899,
32 L.Ed.2d 499 (1972), for example, stated
that:
The legislative history [of the Federal
Tort Claims Act] indicules that Con-
gress intended to permit liability essen-
tially based on the intentionally wrongful
. , . conduct of Government employees

406 U.S. at 801, 92 S.Ct. at 1901 (emphasis
added). Sec also, e. g., Hatahley v. United
States, 351 U.S. 173, 76 S.Ct. 745, 100 L.Ed.
1065 (1956) (trespass and conversion);
Myers & Myers, Inc. v. United States Postal
Service, 527 F.2.1 1252 (2d Cir. 1975) (denial
of due process and interference with busi-
ness opportunity through blacklisting);
Alcutco Corp. v. United States, 244 F.2d 674
(3d Cir. 1957) (conversion); Ira S. Bushey &
Sons, Inc. v. United States, 276 F.Supp. 518
(E.D.N.Y.1967), affV, 398 F.2d 167 (2d Cir.
1068) (trespass); Palomo v. United States,
188 F.Supp. 633, 637 (D,Guam 1960)
(waste); United States v. Ein Chemical
Corp., 161 F.Supp, 238, 246-47 (S.D.N.Y.
1958) (conversion by duress). The govern-
ment's suggestion that suits for invasions of
constitutional rights of privacy are exempt
by implication must be rejected. .

B. LIABILITY UNDER NEW YORK
TORT LAW

[8] Section 1346(b) of the Federal Tort
Claims Act, 28 U.S.C. § 1346(b) provides
that the United States may be sued for
money damages caused by the wrongful act
of any employee of the Government "under
circumstances where the United States, if a
private person, would be liable to the claim-
ant in accordance with the law of the place

ere the act . . • occurred." The

"congressional policy underlying the Act
. . is to hold the United States liable

under state law principles to the same ex-
tent as a similarly situated private

Stance! Acre Engineering Corp. v,
United States,— U.S. —97 S.Ct. 2054,
2057, 52 L.Ed.2d 665, 669 (1977).

[9] Since the opening of mail cob-
plumed of in these cases occurred at the
international mail facility at John F. Ken-
nedy International Airport in New York,
the "law of the place where the act or
omission occurred" is that of New York.
Under the Supreme Court's interpretation
of this language, a trial court hearing a
federal tort action must look to the whole
law of the stale where the tort occurred,
including that state's law of conflicts.
Richards v. United States, 369 U.S. 1, 82
S.Ct. 585, 7 L.Ed.2d 492 (1962). Ordinarily,
therefore, the court would first need to
decide whether a New York court would
apply its own law since the letters were
neither mailed from or to a New York
address. This issue need not be decided
because the parties have stipulated that the
substantive tort law of New York is appli-
cable.

1. Common Law Right To Privacy,

Most states recognize invasions of privacy
ILI actionable torts. W. Prosser, Law of
Torts § 117 at 804 (4th ed. 1971); 1 P. V.
Harper & F. James, The Law of Torts § 9.6
at 682 (1966).

[10] In this context, the general rubric
"right of privacy" encompasses four con-
cepts. As described by the Restatement
(Second) of Torts, they are:
(a) Intrusion upon the seclusion of anoth-

er . . ., or
(b) Appropriation of the other's name or

likeness, • . or
(c) Publicity given to the other's private

life [of a sort which is offensive and
not of legitimate public concern],
. , . or

(d) Publicity which places the other in a
false light before the public,. .

• • 1
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3 Restatement (Second) of Torts, § 625A
(1977).

[11,12] Intrusion upon the seclusion of
these plaintiffs is the brunch of privacy
involved in these cases. Comments to the
Restatement make it plain that the tort is
committed whenever an intrusive act is
committed, even if the tortfeasor never re-
veals either the fact of the invasion or any
information about the plaintiff to third per-
sons.

The form of invasion of privacy cover-
ed by this Section does n,ot depend upon
any publicity given to the person whose
interest is invaded, or to his affairs. It
consists solely of an intentional interfer-
ence with his interest in. solitude or seclu-
sion, either as to his person or us to his
private affairs or concerns, of a kind that
would be highly offensive to a reasonable
man.

3 Restatement (Second) of Torts, § 652B,
Comment a at 378 (1977) (emphasis added).
This common law right extends beyond the
plaintiff's immediate physical environment
and is infringed by examinations of bank
accounts or of personal records under false
pretenses, or by opening of mail.

The invasion may be by physical intru-
sion into a place in which the plaintiff has
secluded himself, as where the defendant
forces his way into the plaintiff's room in
a hotel, or insists over the plaintiff's ob-
jection in entering his home. It may also
be by the use of the defendant's senses,
with or without mechanical aids, to over-
see or overhear the plaintiff's private af-
fairs, as by looking into his upstairs win-
dows with binoculars, or tapping his tele-
phone wires. It may be by some other
form of investigation or examination into
his private concerns, as by opening his
private and personal mail, searching his
safe or his wallet, examining his private
bank account, or compelling him by a
forged court order to permit an Inspec-
tion of his personal documents.

3 Restatement (Second) of Torts, § 652B,
Comment b at 378-79 (1977) (emphasis add-
ed). The comment emphasizes that "The
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intrusion itself makes the defendant subject
to liability, even though there is no publica-
tion or other use of any kind of the . .
information. . . ." W. at 379. It Is
apparent, therefore, that, in the majority of
states, case law would provide a right to
recovery on the facts of these cases.
The law of New York is less clear. This

state was the first to consider a case sound-
ing in common law privacy following the
publication of a leading article on the sub-
ject by Samuel Warren and Louis Brandeis,
Warren & Brandeis, The Right To Privacy,
4 Harv.L.Rev: 193 (1890), and its lower
courts quickly recognized the doctrine. W.
Prosser, Law of Torts § 117 n. 10 at 803
(4th ed. 1071). The New York Court of
Appeals at the turn of the century was,
however, not yet prepared to accept the
doctrine. In Roberson v. Rochester Fold-
ing-Box Company, 171 N.Y. 538, 64 N.E.
442 (1902)--a case of commercial appropria-
tion where defendant used the photograph
of a woman in its advertisements without
her permission—the Court by a four to
three decision rejected the right to privacy
as a distinct and independent tort. It stat-
ed that "The so-called right of privacy has
not as yet found an abiding place in our
jurisprudence". 171 N.Y. at 556, 64 N.E. at
447. The court was careful to note, how-
ever, that it was speaking of the develop-
ments up to that point—"the doctrine can-
not now be incorporated" (id.) (emphasis
supplied)--and not predicting future devel-
opment. Roberson's refusal to recognize
commercial appropriations of names,. faces
and the like as torts was legislatively over-
ruled by sections 50 and 51 of New York's
Civil Rights Law, but the general right to
privacy has not yet been recognized explic-
itly by the New York Court of Appeals.
Were the question to be placed once more
squarely before ,the Court of Appeals,
strong evidence suggests that the court
would follow the American "tide . . .
In favor of recognition." W. L. Prosser,
The Law of Torts § 117 at 804 (4th ed.
1971).

Lower courts in the state have generally
continued to acknowledge Roberson while
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finding ways to avoid it and grunt recovery.
See, 0. g., Association for Preservation of
Freedom of Choice, Inc. v. Emergency Civil
Liberties Committee, 37 N iseld 599, 236
N.Y.S.2d 216 (Sup.CL1962) (avoiding 'tuber-
son by applying law of privacy of sister
states where some events occurred); Blair
v. Union Free School District No. 6, Haup-
pauge, Suffolk County, 67 Misc.2d 248, 324
N.Y.S.2d 222 (Dist.CL1971) (avoiding Ro-
berson by•finding "outrageous" breech of
confidence); Galena v. Onassis, 487 F.2d
986,. 995 n. 12 (2d Cit. 1973) (collecting
cases). Addressing the question of the
right to privacy in New York, the Second
Circuit in Gide/la noted: ,
[I]f we were required to reach the ques-
tion, we would be inclined to agree • •
that when again faced with the issue the
Court of Appeals may well modify or
distinguish its 1902 holding [in Roberson]
. . . There is substantive support
today for the proposition that privacy is
"basic right" entitled to legal protection
. . . . Privacy essential to individual
dignity and personal liberty underlies the
fundamental rights guaranteed in the Bill
of Rights.

Id. (extensive cititions omitted).

Numerous statutory enactments,in Now
York support the Second Circuit's view.
The provisions which overruled the specific
holding of Roberson and prohibited com-
mercial appropriations of name or identity
have already been mentioned. Article 250
of the New York Penal Law, entitled "Of-
fenses Against The Right To Privacy", in-
cludes among the listed crimes illegitimate
eavesdropping, wiretapping, unlawful ob-
taining of communications from telegraph
or telephone companies, and—most signifi-
cantly from the viewpoint of the instant
cases—tampering with letters er other
"sealed private communication." New
York Penal Law § 2.50.15. illustrates the
strength of New York's policy against in-
terference with private communications. It
provides in part:

A person is guilty of tampering with
private communications when:

1. Knowing that he does not have the
consent of the sender or receiver, he
opens or reads a sealed letter or other
beah.41 private communication; or

2. knowing that a sealed letter or
other sealed private communication has
been opened or read in violation of subdi-
vision one of this section, he divulges
without the consent of the sender or re-
ceiver, the contents of ouch letter or com-
munication, in whole or In part, or a
resume of any portion of the contents
thereof;

Tampering with private communica-
tions is t class B misdemeanor.

[13] A federal court, determining the
law of the state; cannot blindly follow out-
moded Case law, but must make a reasoned
attempt to determine bow the statg courts
would now decide the issue before it. "Law
does change with times and circumstances
. . . Maw is not restricted to what is
found in Law Reports . ." Bern-
hardt v. Polygraphic Company of America,
350 U.S. 198, 209-10, 76 S.Ct. 273, 279-80,
100 L.Ed. 199 (1956) (Frankfurter, J., dis-
senting).

[14] The evidence is overwhelming that
New York would recognize the common law
right of privacy sufficiently to compensate
for the kind of intrusion by the government
into private mails represented by the in-
stant case.

2. Common Law Copyright and Proper-
ty Interest in Private Papers.

The New York courts, so far as we have
been able to determine, have not had a case
directly on point. Nevertheless, the facts
before us fit comfortably within the New
York common law copyright framework.
To understand why this is Sc), it is necessary
to describe at scone length the history of
legal developments in this esoteric. field.

[15] Common low copyright reserves to
authors the right to control the time and
circumstances of the first publication of
their works. The right has been important



to artists, professional writers, scholars and
others whose intellectual productions have
sonic commercial value. But the doctrine
also has been utilized to shield writers of
ordinary, nonliterary letters against the
misappropriation and nonconsensual publi-
cation of their correspondence. See Warren
81 Brandeis, The Right to Privacy, 4 Harv.L.
Rev. 193, 198-206 (1890); Hill, Defamation
and Privacy Under the First Amendment,
76 Colum.L.Rev. 1205, 1293 n. 416 (1976).
In drafting the Copyright Act of 1976, Pub.
L.No.94-553, 90 Stat. 2541, Congress explic-
itly recognized that common law copyright
was relied upon by the states to protect a
broad range of interests beyond those of
the individual in the marketplace value of
his work product. Federal law did not pre-
empt state law in those other areas, but
acknowledged its continued vitality and ca-
pacity for growth. As a relevant congres-
sional report indicated:
The evolving common law rights of "pri-
vacy," "publicity," and trade secrets, and
the general laws of defamation and
fraud, would remain unaffected [by the
codification of common law copyright] as
long as the causes of action contain ele-
ments, such as invasion of personal rights
or a breach of trust or confidentiality,
that are diffehnt in kind from copyright
infringement. •

H.R.Rep.No.94-1476, 94th Cong., 1st Sess.,
132, reprinted in [1976] U.S.Code Cong. &
Ad.News, pp. 5659, 5748.

No one is quite sure when or where the
concept of copyright originated. That some
legally recognized right to control the publi-
cation of books and to protect them from
piracy pre-dated the invention of the print-
ing press is suggested by rumors of an Irish
case decided in 567 A.D. R. Bowker, Copy-
right, Its History and Its Law 9 (1912); A.
Birrell, The Law and History of Copyright
in Books 42 (1899).

When the printing press appeared, the
economic interests of book publishers coin-
cided with the political needs of the crown;
the Stationers' Company, chartered by
Mary Tudor in 1557, assured both that pub-
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lishers would have the exclusive right to
produce and sell the works they published,

• and that the Crown could censor them. R.
Bowker, Copyright, Its History and Its Law
15 (1912). The first statute specifically ad-
dressing copyright was not passed, however,
until 1709 during the reign of Anne, and it,
too, was designed to control the processes of
publishing and bookselling rather than to
protect authors' rights in unpublished
works.

Common law protection of authors who
had not published seems to have sprung full
grown from the English courts in 1741 to
close the gap left by the narrow focus of
the copyright statute. In Pope v. Cur/, 26
Eng.Rep. 608 (Ch.1741), Alexander Pope
sued a bookseller who proposed to market a
volume of letters written by Pope and other
eighteenth century luminaries. The Chan-
cellor enjoined publication on the ground
that an author of any letter—be it
"learned" or "familiar"—had a common law
right to control first publication in the same
way that the author of a poem or a treatise
could control first publication of those
works. Two other early cases (one pre-dat-
ing Pope) also recognized a protectible
property interest in private papers but nei-
ther of those opinions are extant. Webb v.
Rose (1732) (publication of dead person's
drafts enjoined) and Forrester v. Waller
(1741) (publication of surreptitiously-obtain-
ed notes enjoined) survive only in the dis-
cussion in Millar v. Taylor, 98 Eng.Rep. 201,
216 (K.B.1769).

Only one other case involving Ictteriiip-
peared in English ease law prior to adoption
of the American Constitution. Thompson
v. Stanhope, 27 Eng.Rep. 476 (Ch.1744)
(wife of illegitimate son of Lord Chester-
field cannot publish father's letters to son).
Nevertheless, post-Revolutionary American
courts continued to refer to contemporane-
ous English precedents in their effort to
define this author's right of common law
copy right.

A review of the most important nine-
teenth and twentieth century case law dem-
onstrates thut while common law copyright
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may have developed primarily to supple-
ment the economic protections of statutory
copyright, it was never solely concerned
with the financial interests of authors. De-
spite some early hesitation, see, o. g., Per-
veva! v. Phipps, 35 Eng.Rep. 225 (Ch.1813)
(suggestion that publication of private let-
ters with no economic value to author can-
not be enjoined), Wctinoro v. Scovull, 6
N.Y.C11.1tep. 745 (18.12) (applies Percoval);
Hoyt v. Maavazic, 5 N.Y.Ch.ltep. 917
(Wig (sumo), courts ultimately and explic-
itly expanded the theory of common law
copyright to encompass a tionpecuninry in-
terest in the privacy of letters.

The landmark English decision was Goo
v. Pritchard, 36 Eng.Rep. 670 (Ch.1818)—a
case cited with approval by the New York
Court of Appeals in Roberson, 171 N.Y. at
549, 64 N.E. at 445, when rejecting the
modern right of privacy but affirming
equivalent older concepts bused upon prop-
erty rights. It involved a threat by Pritch-
ard, the illegitimate son of the lute Mr. Gee,
to publish personal letters Mrs. Gee had
written to him. The case distinguished
away the seemingly contradictory holding
of Porceval as one dealing with "consent"
of the author to publish, and reaffirmed the
conclusion in Pope that familiar lettera
were fully protected by common luw copy-
right. The Chancellor went un to add;

I do not say 1 um to interfere because the
letters are written in confidence, or be-
cause publication of them may wound the
feelings of the Plaintiff; but if mischie-
vous effects of that kind can be ap-
prehended in cases in which this Court
has been accustomed, on the ground of
property, to forbid publication, it would
not become me to abandon the jurisdic-
tion which my predecessors have exer-
cised, and refuse to forbid it.

36 Eng.Rep. at 678.
• The Chancellor's view was adopted by
Justice Story in Poison' v. Marsh, 9 Fed.
Cus. 342 (1st Cir. 1841)—one of the earliest
and fullest discussions in American case law
of the rights of the author in personal cor-
respondence. No meaningful distinction,
Story felt, could be drawn between personal

letters and literary works; common law
copyright, therefore, must be said to protect
beth.

Story expounded further on this theme in
his treatise on equity jurisprudence, where
he eloquently urged that the true value
preserved in many instances by the applica-
tion or common law copyright was not dol-
lars and cents but privacy. His thesis
greatly influenced American courts and was
explicitly adopted in New York in Woolsoy
v. Judd, 11 Super.Ct. (4 Doer) 379, 11
llow.Pr. 99 (N.Y.1655). The court placed
its decision squarely on the nued of society
for a "free interchange," writing:
Our own views and feelings, we do not
hesitate to declare, correspond entirely
with those which Mr. Justice Story, in the
most elaborate and useful of his works,
has very forcibly expressed. We agree
with him, that the unauthorized publica-
tion tit (personal) letters, "unless in cases
where necessary to thu vindication of the
rights or conduct of the party against
unjust claims or imputations, is perhaps,
one of the most odious breaches of pri-
vate confidence, of social duty, and of
honorable feelings which can well be
imagined. It strikes at the root of that
free interchange of advice, opinions and
sentiments, which WOMB essential to the
well-being of society . , .'t (2 Sto-
ry's Equity Jur. § 946.)

11 Super.Ct. (4 Duer) at 383, 11 How.Pr. at
53-54.
To drive the point home even more sharp-

ly that common law copyright is a device by
which New York courts protect the privacy
Interest In the property of a letter, the
opinion concluded:

[I)t is with no ordinary satisfaction that,
in closing this discussion, we find our-
selves in a condition to affirm that the
rules of law relative to the publication of
private letters, are in perfect harmony
with those of social duty and sound mo-
rality, and, in the protection which they
afford to individuals, consult and promote
the highest interests of society.

11 Super.Ct. (4 Duer) at 407, 11 Haw.Pr. at
79.
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The few subsequent New York cases to
consider the issue have reaffirmed the
theme that common law copyright protects
an author's privacy as well as his pocket-
book. In to Ryan's Estate, 115 Misc. 472,
188 N.Y.S. 387 (Sur.Ct.1921); Estate of
Hemingway v. Random House, Inc., 53
Misc.2d 462, 297 N.Y.S.2d 51 (Sup.Ct.),
alnl, 29 A.D.2d 633, 285 N.Y.S.2d 568
(1967), Ord, 2:3 N.Y,2(1 341, 296 N.Y.S.2d
771, 244 N.E.2d 250 (1968). See also Rico v.
Williams, 32 F. 437, 439 (7th Cir. 1887)
("traffic in the letters of third parties, with-
out their knowledge or consent" is "disrepu-
table business" and an abuse of confiden-
tiality); Dock v. Dock, 180 Pa.St. 14, 36 A.
411 (Sup.Ct.1897) (in suit for alienation of
affections defendant entitled to return of
letters stolen by plaintiff); King v. King, 25
Wyo. 275, 168 P. 730 (1917) (defendant
burred from using letters against author
and addressee to disgrace them in a social
organization).

[16] The doctrine of common law copy.
right, as accepted in New York and else-
where, protects plaintiffs Birnbaum and
MacMillen. They each wrote a letter which
was opened and read, without their permis-
sion and without the protections of a partic-
ularized warramt, by a third person. The
letters were then copied, read by other
government agents, and incorporated into
the files of the CIA. Although the agency
did not publish the letters in the ordinary
sense of including them in a book, maga-
zine, pamphlet, or newspaper for public dis-
tribution, they did publish them within the
meaning of that term for common law
copyright purposes. In In to Ryan's Estate,
115 Misc. 472, 475, 188 N.Y.S. 387, 389 (Sur.
Ct.1921), for example, the court termed the
simple act of delivery of letters to the tem-
porary administrator of an estate u "publi-
cation." In Dock, the Supreme Court of
Pennsylvania speaks of an author's right to
prevent the "communication [of personal
letters] to other persons . . . by the
party wrongfully in possession of them."
180 Pa.St. at 22, 36 A, at 412. Similarly, in
King the. offense which concerned the court
was not the threat of printing the letters
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but the threat of showing them to unau-
thorized persona.

(17) The same conclusion follows with
respect to Avery, despite the fact that he
was the recipient of, rather than the author
of, the illicitly opened mail. The law has
recognized, for practical reasons, that the
recipient, too, has an interest in the letter
and certain rights pertaining to it. Were
this not so, the addressee of a letter would
be unable to exercise the normal kinds of
control over his or her .mail, including the
power to discard a letter once it has been
read, or the right to show the letter (except
where a breach of confidence might occur)
to an interested s friend or member of the
household. See, e. g., Baker v. Libbie, 210
Mass. 599, 97 N.E. 109 (1912); • Folsom v.
Marsh, 9 Fed.Cas. 342 (1st Cir. 1841).

Under some circumstances, the recipient
has even been deemed to have a right supe-
rior to the author's, enabling him to publish
given letter over the author's objections.

As Justice Story recognized in Folsom:

[T]he persons to whom [letters] are ad-
dressed, may have, nay, must, by implica-
tion, possess, the right to publish any
letter or letters addressed to them, upon
such occasions, as require, or justify, the
publication or public use of them .
Thus, a person may justifiably use and.
publish, in a suit at law or in equity, such
letter or letters as are necessary and
proper, to establish his right to maintain
the suit, or defend the same. So, if he be
aspersed or misrepresented by the weiter,
or accused of improper conduct, in a pub-

. . lic manner, he may publish such parts of
such letter or letters . • .! as may
be necessary to vindicate his character
and reputation, or free him from unjust
obloquy and reproach. . . . In
short, the person, to whom letters tire
addressed, has but a limited right, or
special property, (if I may so cull it), In
such letters, as a trustee, or bailee, for
particular purposes, either of information
or of protection, or of support of his own
rights and character.

9 Fed.Cas. at 346. Accord, Baker v. Libbie,
210 Mass. at 605-06, 97 N.E. at 111.
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[18] The clear import of common law
copyright cases dealing with personal let-
ters, taken as a whole, is that a recipient
has a definite property interest in the writ-
ing which is also protectable by the courts.
The "sound morality" language used by the
court in Woolsey v. Judd, 11 Super.Ct. (4
Duer) 379, 11 flow.Pr. 49 (N.Y.1855), for
example, is broad enough to encompass a
Party in Avery's position. See also Gee v.
Pritchard, 36 Eng.Rep. 670, 678 (Ch.1818),
which calls "the ground of property" a firm
enough one on which to support the protec-
tion of personal rights.

• While one court did refuse to recognize,
for lack of any precedent, the right of an .
addressee of u letter to enjoin publication of
the correspondence, it specifically noted
that no issue of invasion of privacy had
been. raised by the plaintiff at trial.
Knights of the Ku Klux Klan v. Interna-
tional Magazine Co., 294 F. 661 (2d Cir.
1023). In contrast, the Wyoming state Su-
preme Court has declined to distinguish be-
tween the author and the recipient of per-
sonal letters. It found that both had an
interest in enjoining a third person from
using those letters "willfully, and malicious-
ly, to injure, defame, and humiliate." King
v, King, 25 Wyo. 275, 231, 168 1'. 730, 731
(1917). Cf. Dock v. Dock, 18U Pa,St, 14, 36
A. 411 (1897).
The courts' rationale for finding "proper-

ty" in nonliterary letters has been their
concern with preventing violations of confi-
dence and privacy. It is unreasonable to
suppose that they would hold that it was
only the writer of a letter who could be
embarrassed or whose confidence could be
breached by its unwarranted exposure.

Particularly in a continuing correspon-
dence between father and son, the child's
letter to the parent is likely to refer to, and
reveal, the elder's prior remarks. To pro-
tect the recipient's rights is, therefore, Indi-
rectly to protect him as a writer. The law
recognizes this necessary interaction of
communicator and communicant, refusing
to exclude from its protection one of two
actors. It is, for example, this reason that
underlies the shielding of advice given by a

lawyer to his client us part of a privilege
designed to protect the client's communica-
tions. See, c. g., McCormick, Evidence § 89
at 182-83 (241 ed. E. W. Cleary, 1972).

This principle of mutuality, recognizing
that both writer and recipient have a stake
in freedom from interference with their
correspondence, was articulated in a recent
Supreme Court decision Involving censor-
ship of the mails in prisons. The Court
pointed out:
Communication by letter is not accom-
plished by the act of writing words on
paper. Rather, it is effected only when
the letter is read by the addressee. Both
parties to the correspondence have an
interest in securing that result, and cen-
sorship of the communication between
them necessarily impinges on the interest
of each. Whatever the status of a prison-
er's claim to uncensored correspondence
with an outsider, it is plain that the let-
ter's interest Is grounded in the First
Amendment's guarantee of freedom of
speech. And this does not depend on
whether the nonprisoner correspondent is
the author or intended recipient of a par-
ticular letter, for the addressee as well as
the sender of direct personal correspon-
dence derives from the First und Four-
teenth Amendments u protection against
njustified governmental interference

with the intended communication.
We do not deal here with difficult ques-
tions of the so-called "right to hear" and
third-party standing but with a particular
means of communication in which the
interests 9f both parties are inextricably
meshed.

Procunier v. Martinez, 416 U.S. 396, 408-09,
94 S.Ct, 1800, 1800, 40 L.Ed.2d 224 (1974)
(citations omitted).

It is not significant that Avery technical-
ly had no property interest in the letter at
the time it was opened. While, for most
purposes, letters do remain the physical
property of the author until they are deliv-
ered by the Post Office, the Addressee in
these circumstances has, at the very least,
an inchoate property interest sufficient to
render his right of privacy protectible,

26-729 0 - 78 - 19
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Any other result would create the anomo-
lous situation where a plaintiff such as
Avery could obtain redress if his mail were
purloined from his home mailbox by the
CIA, photographed, and returned, but could
not recover if the very same acts were
committed minutes before the post was de-
livered to his address.

3. Violation of Constitutional Rights as
Tortious Conduct

[19] Violation of plaintiffs' federal con-
stitutional rights is yet a third ground of
liability under New York law. New York
treats tortious conduct, in violation of the
Constitution, by government agents as
grounds for recovery of damages.

The illicit mail openings in these cases
directly contravene the letter and spirit of
the Bill of Rights. The Constitution and
the first ten amendments to it created a
central government whose powers to en-
croach upon the personal and political lives
of its citizens were carefully limited. Of
particular concern to the drafters was pro-
tection of ideas—including their tangible
embodiment in books and private papers—
from interference by public officials.

In England and the Colonies, citizens had
been aggrieved by such abusive practices as
the use of general warrants to search
homes and businesses of British subjects for
politically suspect documents. W. Ringel,
Searches & Seizures, Arrests and Confes-
sions § 2 at 2-3 (1972). In 1765, one Eng-
lish court proclaimed that if general war-
rants to search for seditious papers were
held valid,
the secret cabinets and bureaus of every
subject in this kingdom will be thrown
open to the search and inspection of a
messenger, whenever the secretary of
state shall think fit to charge, or even to
suspect a person to be the author, printer,
or publisher of a seditious libel.

Entick v. Carrington, 19 State Tr. 1029,
1063 (C.P.1765). The opinion In Entick
leaves little doubt that the right to protect
private papers was recognized as part of
the complex of liberties that would be In-
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fringed were the government permitted un-
checked power to rifle at will through let-
ters, books and other communications:
Papers are the owner's goods and chat-
tels: they are his dearest property; and
are so far from enduring a seizure, that
they will hardly bear an inspection; and
though the eye cannot by the laws of
England be guilty of a trespass, yet
where private papers are removed and
carried away, the secret nature of those
goods will be an aggravation of the tres-
pass, and demand more considerable dam-
ages in that respect. Where is the writ-
ten law that gives any magistrate such a
power? I can safely answer, there is
none; and therefore it is too much for us
without such authority to pronounce 4
practice legal, which would be subversive

, of all the comforts of society,
19 State Tr. at 1066.
[20] The Supreme Court has long recog-

nized that freedom of speech and the right
to be free from unreasonable searches and
seizures extends not merely to the person
and immediate surroundings of individuals,
but to their correspondence as well. In
1878, the Court first applied the Fourth
Amendment to letters and sealed packages:
[They) are as fully guarded from exami-
nation and inspection, except as to their
outward form and weight, as if they were
retained by the parties forwarding them
in their own domiciles. . . . Whilst
in the mail, they can only be opened and
examined under . . • warrant .
as is required when papers are subjected
to search in one's own household. No law
of Congress can place in the hands of
officials connected with the postal service
any authority to invade the secrecy of
letters and . . . sealed packages In
the mail. . .

Ex Parte Jackson, 96 U.S. 727, 733, 24 L.Ed.
877 (1878). Sec also Bloustein, Group Pri-
vacy: The Right to Huddle, 8 Rutgers-Cam-
den L.J. 219, 225 (1977). Later cases recog-
nized that First Amendment values. were
also infringed by "unjustified governmental
interference" with personal letters and oth-
er mail. Procunier v. Martinez, 416 U.S.
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396, 409, 94 S.Ct. 1800, 1809, 40 L.Ed.2d 224
(1974). Cf. Lamont v. Postmaster General
of United States, 381 U.S. 301, 85 S.Ct.
1493, 14 L.E11.2(1 398 (1965) (refusal to deliv-
er mail deemed by Post Office to be com-
munist propaganda unless addressee for-
mally repeals it violates First Amend-
ment); United Slates v. Ramsey, - U.S.
-, 97 S.Ct, 1972, 1982, 52 L.Ed.2d

617 (1977) (first class mail may not be
opened). Given this background, plaintiffs'
expectations of privacy in their mail were
fully justified.

[21] That damages would be available
in New York's courts to plaintiffs whose
constitutional rights have been violated by
public agents is not surprising, but is, rath-
er, implicit ih the whole tenor of American
jurisprudence. As early as 1803, Chief Jus-
tice Marshall wrote in Marbury v. Madison,
5 U.S. (1 Cr.) 137, 163, 2 L.Ed. GO:
The very essence of civil liberty certainly
consists in the right of every individual to
claim the protection of the laws, whenev-
er he receives an injury.

The Supreme Court, in deciding that plain-
tiffs could recover damages from individual
FBI agents for violations of their Fourth
Amendment rights, relied upon this lan-
guage from Marbury to support its holding
that a "petitioner, if he can demonstrate an
injury . . is entitled to redress his
injury through a . . , remedial mech-
anism normally available in the federal
courts." !livens v. Six Unknown Named
Agents of Federal Bureau of Narcotics, 403
U.S. 388, 397, 91 S.Ct. 1999, 2005, 29 L.Ed.2d
619 (1971). See also Dc//urns v. Powell, 561
F.2d 242 (D.C.Cir.1977) (violation of First
Amendment rights). The fact that it is a
government official who violates the Con-
stitution is an aggravating, not a mitigat-
ing, factor. In Bivens the Court wrote:

Respondents seek to treat the relation-
ship between a citizen and a federal
agent unconstitutionally exercising hie
authority us no different from the rela-
tionship between two private citizens. In
so doing, they ignore the fact that power,
once grunted, does not disappear like a
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magic gift when it is wrongfully used.
An agent acting-albeit unconstitutional-
ly-in the name of the United States
possesses a fur greater capacity for harm
than an individual trespasser exercising
no authority other than his own. Accord-
ingly, as our cases make dour, the Fourth
Amendment operates as u limitation upon
the exercise of federal power regardless
of whether the Slate in whose jurisdic-
tion that power is exercised would pro-
hibit or penalize the identical act if en-
gaged in by a private citizen. It guaran-
tees to citizens of the United States the
absolute right to be free from unreason-
able searches and seizures carried out by
virtue of federal authority. And "where
federally protected rights have been in-
vaded, it has been the rule from the be-
ginning that courts will be alert to adjust
their remedies so es to grant the neces-
sary relief."

403 U.S. at 391-92, 91 S.Ct. at 2002 (cita-
tions omitted). Cf. relying on Bivens: Peo-
ple v. Feinlowitz, 29 N,Y.2d 176, 187, 324
N.Y.S.2d 62, 71, 272 N.E.2d 661, 567 (1971)
(Burke, J., dissenting), curt. denied, 405 U.S.
963, 92 S.Ct, 1175, 31 L.Ed.2d 239 (1972);
Newell v. City of Elgin, 34 III.App.3d 719,
340 N.E.2d 344 (1976); ashen v. Spann,
125 N.J.Super. 386, 311 A.2d 192 (App.Div.
1973), modified, 66 N.J. 541, 334 A.2d 8,
cert. denied, 423 U.S, 829, 96 S.Ct. 48, 46
L.Ed.2d 46 (1975).

[22] The New York Court of Appeals
shares the general view that plaintiffs are
entitled to damages when they are person,
ally harmed by violation of their constitu-
tional rights. In People v. Defore, 242 N.Y.
13, 150 N.E. 585 (1926), for example, then-
Judge Benjamin Cardozo rejected the ex-
clusionary rule in cases of Fourth Amend-
ment violations by state officials in favor of
such alternative remedies available in New
York us civil money damages. More recent-
ly, in People v. DeBour, 90 N.Y.2d 210, 386
N.Y.S.2,1 375, 352 N.E.2d 562 (1976), the
Court of Appeals reiterated its assumption
that damages were available In such cans.
In discussing limits on the right of police to
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approach and question citizens on the
streets, the Court wrote:
The basic purpose of the constitutional
protections against unlawful searches and
seizures is to safeguard the privacy and
security of each and every person against
all arbitrary intrusions by government.
Therefore, any time an intrusion on the
security and privacy of the individual is
undertaken with intent to harass or is
based upon mere whim, caprice or idle
curiosity, the spirit of the Constitution
has been violated and the aggrieved par-
ty may invoke the exclusionary rule or
appropriate forms of civil redress. It is
in this vein that the defendant urges that
his right as a citizen to walk the streets
unimpeded by the State has been tram-
melled.

40 N.Y.2d at 217, 386 N.Y.S.2d at 380-81,
352 N.E.2d at 567-68 (emphasis supplied).
See also granting damages in situations
where constitutional violations occurred:
Frady v. State, 19 A.D.2d 783, 242 N.Y.S.2d
95 (3d Dep't 1963) (money damages when a
state trooper entered home without a war-
rant); Herman v. State, 78 Misc.2d 1025,
357 N,Y.S.2d 811 (Ct.CI.1974) (money dam-
aged when police executed a no-knock war-
rant for the wrong house); Casler v. State,
33 A.D.2d 305, 207 N.Y.S.2d 695 (4th Dep't
1970) (damages awarded for arrest based on
search of car without probable cause);
Baisch v. State, 76 Misc.2d 1006, 351 N.Y.
S.2d 617 (Ct.C1.1974) (damages to plaintiff
who had been arrested for "desecrating"
the American flag); Brcnon v. State, 31
A.D.2d 776, 297 N.Y.S.2d 88 (4th Dep't
1969) (damages not awarded because plain-
tiff had consented to search); Nader v.
General Motors Corp., 57 Misc.2d 301, 292
N.Y.S.2d 514 (Sup.Ct.1968) (violation of con-
stitutional right to privacy could be reme-
died by an award of damages), aff'd on
other grounds, 31 A.D.2d 392, 298 N.Y.S.2d
137 (1969), aff'd, 25 N.Y.2d 560, 30'7 N.Y.
S.2d 647, 255 N.E.2d 765 (1970).

III. CLASS ACTION INAPPROPRI-
ATE,

1231 One of the plaintiffs, Mary Rule
MacMillen, moved to certify her suit as a
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class action under Rule 23(6)(3) of the Fed-
eral Rules of Civil Procedure. The pro-
posed class consisted of all United States
residents and citizens whose first-class mail
was opened by government agents us purl
of the HTLINGUAL program and it includ-
ed both writers and recipients of letters
sent into and out of the United States.

The court most find that a class action is
superior to other means for a fair and effi-
cient adjudication of the controversy. Spe-
cifically it must determine that:

the questions of law or fact common to
the members of the class predominate
over any questions affecting only individ-
ual members, and that a class action is
superior to other available methods for
the fair and efficient adjudication of the
controversy. The matters pertinent to
the findings include: (A) the interest of
members of the class in individually con-
trolling the prosecution or defense of sep-
arate actions; (B) the extent and nature
of any litigation concerning the contro-
versy already commenced by or against
members of the class; (C) the desirability
or undesirability of concentrating the liti-
gation of the claims in the particular
forum; (D) the difficulties likely to be
encountered in the management of a
class action.

Rule 23(b)(3). Justice would not be served
by such certification.

[24] First, the injured here are not easi-
ly identified. Although the opening and
copying of correspondence without warrant
is an undoubted intrusion involving impor-
tant civil liberties, not all citizens will con-
sider themselves harmed by those acts, or
desire any recompense. Some may believe
for personal or political reasons that the
government—even if it violated the law—
should not be sued for actions taken in the
name of an argtiably legitimate concern for
national security. Others may feel that the
CIA and the FBI have an absolute right to
conduct such security operations and suffer
no subjective sense of injury. Still others
whose mail was opened may simply feel
Indifferent about. the fact and not, there- -
fore, be damaged in a compensable way.
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The issue of class identification is further
complicated by the fact that many, if not
most, of those affected by HTLINGUAL
remain unaware of the fact. Since this is a
tort where the individual—us opposed to
the public or social—damage flews primari-
ly from .the knowledge of the wrong, the
bulk of potential class members probably
have not been substantially injured.

Second, were this case to be treated as a
class action, little practical advantage
would accrue to the individual members of
the class. All potential plaintiffs share only
one question in common: is the United
States liable under the applicable federal
and state law for harm which may have
resulted to any individual from these unau-
thorized interferences with the mail? Since
the facts on which liability—as opposed to.
damages—rests are undisputed, extensive
testimony is not required in each successive
case to establish the factual underpinnings
of the tort claim. The only question re-
garding liability will be legal. Future liti-
gants will not be forced to spend large sums
to reduplicate complex testimony from nu-
merous witnesses. They will not even bear
the burden.of preparing extensive, expen-
sive and repetitive briefs since the ultimate
determination of the law in this case, as-
suming that it is followed, will bind future
litigants in actions relating to HTLINGU-
AL. Cf. Developments in the Law—Class
Actions, 89 Ilarv.L.Rev, 1318, 1394-1402
(1976).

Third, a class action would present inordi-
nate management problems. Since punitive
damages are prohibited by the Tort Claims
Act, 28 U.S.C. § 2674, the court could com-
pensate only for actual injuries. The
amount of injury could conceivably vary
widely from individual to individual, de-
pending on the sensitivity of the letter, the
amount of distress experienced, and wheth-
er or not any tangible damage could be
shown. Since the facts on damages in each
case would still have to be determined sepa-
rately, the court would be enmeshed in a
lengthy series of separate trials even if it
granted class certification. Cf. Dellums V.
POWCii, 561 F.241 242 (D.C.Cir. 1977) (ilif-

•
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fieulties at trial based on theory of false
arrest and imprisonment and violation of
First Amendment rights compounded by
nature of class).

We need not consider the administrative
exhaustion issue requiring the plaintiff in a
Federal Tort Claims Act case to attempt
first to have his or her claim satisfied by
the appropriate administrative agency. 28
U.S.C. § 2675. Compare McKart v. United
States, 395 U.S. 185, 197, 89 S.Ct. 1657,
1664, 23 L.Ed.2d 104 (1969) (balancing test
in Selective Service case); Wetzel v. Liber-
ty Mutual Insurance Co., 508 F.2d 239, 246
(3d Cir.), cert. denied, 421 U.S. 1011, 95
S.Ct. 2415, 44 L.Ed.2d 6'79 (1975) (Title VII
of the 1964 Civil Rights Act, 42 U.S.C.
§ 2000e et seq.; class may include those
who have not filed administrative com-
plaints) with Commonwealth of Pennsylva-
nia v. National Association of Flood Insur-
ers, 520 F.24 11, 24 (3d Cir. 1975) (exhaus-
tion required in class actions brought under
Federal Tort Claims Act). If the decision
in these cases is upheld on appeal, the CIA
may want to reconsider its refusal -to grunt
relief administratively to other HTLINGU-
AL complainants. Should that be the case,
no further cases in this court on the mail
openings would be anticipated. If, how-
ever, the agency continues to deny claims, a
new set of facts will be presented in subse-
quent actions which may, on appropriate
motion, cause the court to reconsider the
issue of class certification. a Chayes, The
Role of the Judge in Public Law Litigation,
89 Hurv.L.Itev, 1281, 1294 n. 65 (1976).

IV, MEASURE OF DAMAGES

A. Elements Generally

[25] Recovery under the Federal Tort
Claims Act Is limited to compensatory dam-
ages. "The United States shall not be lia-
ble for . . punitive damages." 28
U.S.C. § 2674.

[26] Neither may the award take into
account injuries Inflicted upon the structure
of American democracy. Any theory which
would allow private litigants to seek relief
on behalf of the entire Injured segment, of
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the public as private attorneys general has
no application in this case for two reasons.
First, the effect would be punitive, and
hence would contravene the limitation in
section 2674. Second, it would make little
sense to ask the citizenry us a whole to pay
damages to these plaintiffs out of the pub-
lic purse for injuries which the American
population itself has suffered en masse.
The remedy for the wrong against the na-
tion, therefore, must be supplied by other
brunches of government.

The plaintiffs in these cases suffered
none of the tangible indicia of harm for
which a dollar value may easily be assigned.
They experienced no financial losses. Their
jobs, their reputations and prestige in their
communities did not suffer. They were not
subjected to intrusive or humiliating inves-
tigations by the government. Their homes
were not broken into, They were not as-
saulted or detained. They lost no time
from work and incurred no medical ex-
penses. Plaintiff MacMillen did testify that
she broke out in hives and suffered some
respiratory difficulties shortly after • she
learned of the CIA action, but even she did
not claim damages for physical injury or
medical bills.

[27) The lack of objective harm is, how-
ever, no bur to recovery. The law generally
recognizes that where a person suffers an
invasion of the right to privacy, awards are
appropriate for general damages covering
the injury of invasion itself, us well as for
the resulting mental distress. The Restate-
ment (Second) of Torts, § 652H, summarizes
the rule in privacy gases: ,

One who has established a cause of
action for unreasonable Invasion of his
privacy is entitled to recover damages for
(a) the harm to his interest in privacy

resulting from the invasion;
(b) his mental distress proved to have

been suffered if it is of a kind which
normally results from such an invasion;
and
(c) special damage of which the inva-

sion is a legal cause.
3 Restatement (Second), Section 65211 at
401 (1977).

987.

[28) New York has been extremely lib-
eral in granting recovery for mental dis-
tress, both as an interest protectible in it-
self, see, c. g., Long v. Beneficial Finance
Cu. of New York, 39 A.D.2d 11, 330 N.Y.
S.2d 664 (4th Dep't 1972), and as an element
of damages for other torts such as defama-
tion or false imprisonment. See, e. g., Bish-
op v. New York Times Co., 233 N.Y. 446,
135 N.E. 845 (1922) (defamation); Hoffner
v. Suite, 207 Misc. 1070, 142 N.Y.S.2e1 630
(Ct.CI.1955) (false imprisonment). It is also
an element of damages in civil suits for
constitutional violations. See Herman v.
State, 78 Misc.2d 1025, 357 N.Y.S.2A1 811
(Ct.C1.1974). Although appropriate dam-
ages for common law copyright are rarely
discussed, because most litigants have
sought injunctive relief, there is no reason
to suppose that allowance would not be
made for mental anguish since New York
courts grant this remedy in other cases
where privacy-related interests are at
stake.

[29] The court credits the testimony of
the plaintiffs in these cases that they suf-
fered actual mental pain, outrage and shock
when they learned that government agents
had interfered with their privacy by open-
ing and reading their mail. They are enti-
tled, therefore, to recovery for that injury
under any of the three tort theories sup-
porting liability.

The parties are entitled to recover for the
invasion of their rights, without respect to
the consequences. The Restatement
(Second) of Torts suggests that a 'deprive-
' tion of common law privacy is an. indepen-
dent injury for which damages are appro-
priate. The comment to the damages sec-
tion of the Restatement notes:

A cause of action for invasion of priva-
cy, in any of .its four forms, entitles the
plaintiff to recover damages for the harm
to the particular element of his privacy
which is invaded. Thus one who suffers
an intrusion upon his solitude or seclusion
• . . may recover damages for the
deprivation of his seclusion. One to
whosm private life publicity is given .
may recover for the harm resulting to his
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reputation from such publicity. 0114) who
is publicly placed in u false light ,
may recover 411111111gvs for the harm to his
reputation from the position in which he
is so placed. One whose name, likeness
or identity is appropriated to the use of
another . . . may recover for the
loss of the exclusive use of the value so
appropriated.

S Restatement (Second) of Torts, § 652H,
Comment at 401-02 (1977). A similar rule
applies also to damages for constitutional
torts. See, e. g., Piphus v. Carey, 545 F.2d
:10, 31-32 (7th Cir. 1976) (appeal pending).

Valuation of ,intangibles is difficult, but
not impossible. In ordinary tort suits,
judges and juries commonly draw upon the
evidence and their shared experience to us-
seas the dollar worth of such imponderables
as future pain and suffering. Over time, u
range of awards appropriate for certain
kinds of losses is established, enabling
courts to decide whether a given recovery is
reasonable. In this case, however, no prece-
dents are available. For this reason the
court decided to seek the assistance of ap
advisory jury.

B. Advisory Jury Recommendations

[30] While trial by jury is specifically
prohibited in Federal 'Port Claims Act cases.
28 U.S.C. § 2102, use of an advisory jury is
permitted. Cortland V. Unitol Slates, 67
'.I1.1). 209 (N.D.W.Va.1972); Poston v.
United Stales, 202 V.Supp. 22 (1).11(4w.
1060), an!, 396 F.2d 103 (9th Cir.), cert.
denied, 393 U.S. 946, 89 S.Ct. 822, 21
L.Ed.241 1185 (1968), rehearing denied, 393
U.S. 1072, 89 S.Ct. 724, 21 LE,d.2d 717
(1969); Schetter v. Housing Authority of
City of Erie, 132 F.Supp. 149 (W.D.Pa.1955).
Contra, Huneycutt v. United States, 19
F.R.D. 229 (W.D.Lit.1956). The verdict of
such an advisory panel is only part of the
data taken into consideration in arriving at
the court's independent conclusion.

It was, nevertheless, instructive that this
panel of average citizens—representing a
broad range of economic, educational, social
and political experience—uniformly found
that the damages suffered by the pluintiffs
in this case were substantial. Although the

jurors were instructed that they could rec-
ommend nominal damages of one dollar If
they found that the wrong done resulted
only in slight harm, none chose this alterna-
tive. Three suggested that plaintiffs be
awarded $10,000 each for their mental dis-
tress and for the encroachment upon their
personal liberty; one suggested $2500; and
the other eight jurors all agreed that $5000
was the compensation needed to make these
plaintiffs whole.
In addition, the verdict of the advisory

panel served to affirm the opinion of the
court that the emotional distress these
plaintiffs suffered was the sort that would
be experienced by reasonable people under
the almost unprecedented circumstances of
these cases. Since normal principles of tort
recovery in privacy do not permit compen-
sation for unusual sensitivity, the consensus
of the jurors on this point was particularly
useful, The Restatement (Second) of Torts
provides that:
The plaintiff [who has established a cause
of action for invasion of his privacy) may
also recover damages for emotional dis-
tress . . . if it is of a kind that
normally results from such an invasion
and . , is-normal and reasonable
in its extent.

8 Restatement (Second) of Torts, § 65211,
C0111111e111. b al 402 (1077) (emphasis added).
It should also be noted that the jury did not
find any difference in the degree of damage
tiuslitined by any of the three plaintiffs,

C. Court Findings

[31] The court's findings on the dam-
ages issue agree substagthilly with those of

• the jury. The injuries suffered were sub-
stantial. It is entirely reasonable and nor-
mal for any citizen whose privacy has been
invaded by the government, as it was in
these cases, to experience comparable emo-
tional distress. All three plaintiffs should
be treated similarly- in the absence of sub-
stantial proof that any one suffered percep-
tibly more than the others. Although
plaintiff MacMillen's letter was more per-
sonal than those of the other plaintiffs,
there was insufficient evidence that she
suffered enough incremental embarrass-
ment to justify a higher award.
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The jurors' (Image recommendatiena
were seinewhat high. Awards of the mag-
nitude suggested by the advisory verdict
have been found only where plaintiffs have
suffered objective, observable injuries as a
result of interferences with their civil liber-
ties. See, e. g., Donovan v. Reinbold, 433
F.2d 738 (9th Cir. 1970) ($5000 for loss of
job because of the exercise of First Amend-
ment rights); Man fredonia v. Barry, 401
F.Supp. 762 (E.D.N.Y.1975) ($3500 damages
upon a finding that rights under the Fourth
and First Amendments had been violated;
plaintiff spent the night in jail, and was
exposed to extensive notoriety in the press
and her community); Zareone v. Perry, 75—
C-1619 (E.D.N.Y.July 20, 1977) (damage
award of $141,000 for false arrest and im-
prisonment with handcuffing ef the plain-
tiff, public humiliation and proof of sub-
atantial medical expenses and economic loss
and substantial punitive damages). Ct.
Dellums v. Powell, 561 F.2d 242 (D.C.Cir.
1977) ($7500 excessive tor First Amendment
violations).

In the instant case it is possible to amelio-
rate the harm by the government's writing
a letter of apology, a possibility raised by
the jury. Assurance by the government
that it regrets the injury to plaintiffs will
serve to soothe their wounded faith in our
democratic institutions, give assurances of
non-recurrence in the future, and restore
seine confidence in our government. In
analogous dufamittien cases, New York law
recognizes that an apology will mitigate
damages, or at least that a failure to apolo-
gize will enhance them. See, e. g., Stefania
v. McNiff, 49 Mise.2d 480, 267 N.Y.S.2d 854
(Sup.Ct.1966); O'Connor v. Field, 266 App.
Div. 121, 41 N.Y,S.2t1 492 (1st Dep't 1943);
O'Leary v. Hearst Magazines, Inc., 167
Misc. 481, 4 N.Y.S.2d 79 (Sup.Ct.1937), aff'd,
254 A.D. 806, 5 N.Y.S.2d 538, aff'd, 280 N.Y.
502, 19 N.E.2d 917 (1938). See also W.
Prosser, Law of Torts § 116 at 800 (4th ed.
1971); 1 F. V. Harper & F. James, The Law
of Torts 408-09 (1956). It is appropriate to
apply these precedents to the special facts
of this case.

In arriving ut an uppropriate figure some
guidance is found in the amount declared
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by Congress as proper compensation in it

similer context, Under the Omnibus Crime
Control and Safe Streets Act of 1968, PA,.
90-351, Congress created a right to civil
recovery for individuals whose telephone or
oral conversations were intercepted without
legal sanction by wiretaps or eavesdrop-
ping. The basic damage figure was set at
$100 a day, or $1000, whichever is larger;
special damages, punitive damages and at-
torney's fees are also recoverable. 18
U.S.C. § 2520. Since the interests sought to
be vindicated In these CIA eases and by the
Omnibus Crime Control Act provisions are
similar, comparability in the size of the
non-punitive awards seems reasonable, even
though it is the state rather than the feder-
al law of damages that is being applied.

These considerations, as well as the docu-
mentary and testimonial evidence, lead to a
conclusion that plaintiffs should recover for
the violations they suffered, and for the
mental distress which followed, in the sum
of $1000 each, provided the government
furnishes a suitable letter of regret and
assurance of non-recurrence. Of the $1000,
twenty-five per cent is to be paid to the
counsel for these plaintiffs as attorney's
fees. While this legal fee clearly does not
compensate the plaintiffs' talented lawyers
for the time devoted to these cases, it is the
maximum permitted by statute. 28
§ 2678. In addition to the $1000 in compen-
outory damages, plaintiffs are also entitled
to recover costs. 28 U.S.C. § 2412. ,

• —1
V.; CONCLUSION
The American people have alaeady paid a

:considerable price for the CIA's illegal mail
search activities. In addition to ,,the largo
out-of-pocket expenditures in operating the
program, there has been u perceptible wide-
spread loss of confidence in the integrity of
the mails and int the right of individuals to
be free from surreptitious intrusions into
their privacy by government officials.
Adding to the taxpayers' burdens by
awarding damages in these cases may seem
like a regrettable additional disbursement
for this ill-starred program. But the law
requires' that plaintiffs be compensated for
their special loss. Moreover, knowledge by
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government officials that individuals have
effective legal remedies to enforce their
rights may deter future illegality. The ex-
istence of a court system capable of protect-
ing the right to privacy by grunting money
damages and other relief against tho
government and its agents makes our Con-
stitution and laws consequential to our citi-
zens rather than pretentious, empty prom-
ises.

The court finds that the United States
government, through its agents, committed
torts against plaintiffs, causing cuitipensu-
hie injury. Each plaintiff shall havo. judg-
ment for $1000 plus costs. •

So ordered.
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AVERY v. UNITED STATES 937
Cite a 434 F.Supp. 937 (1977)

Michael AVERY

V.

UNITED STATES of America.

Civ. No. H-76-286.

United States District Court,
D. Connecticut.

June 15, 1977.

Plaintiff brought action against United
States seeking to recover for injuries sus-
tained as result of allegedly wrongful acts
of government agents in illegally opening
his mail, and Government moved to dismiss
for lack of subject matter jurisdiction and
for failure to state a claim upon which
relief could be granted.* The District Court,
Clarie, Chief Judge, held that:. (1) statute
providing that for Government to be vicar-.
ously liable for torts of an employee, such
employee must have acted within scippe of
his employment did not bar plaintiffs' ac-
tion to recover for injuries arising o'ut of
Government's surveillance program, in view
of fact that government agents' conduct at
issue was motivated by a desire to Serve
Government's needs, and not.by any person-
al or nongovernmental purposes; c2) Gen-
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tral Intelligence Agency's surveillance pro-
gram involving extensive opening and read-
ing of mail passing between United States
and Soviet Union was in violation of its
subjects' rights and in excess of its progeni-
tors' discretion, and therefore, action
brought against United States to recover
for injuries sustained as result of such sur-
veillance program was not barred by stat-
ute prohibiting Federal Tort Claims Act
suits where government agents have per-
formed a discretionary function; (3) plain-
tiff's action was not barred by statute pro-
hibiting Federal Tort Claims Act suits aris-
ing out of the ',loss, miscarriage, or negli-
gent transmission of letters or postal mat-
ter," and (4) plaintiff's action was not
barred by statute prohibiting suit against
United States for specified intentional torts
of its employees, in view of fact that consti-
tutional tort of invasion of privacy was not
among specific intentional torts 'excepted
by such statute.

Defendant's motion to dismiss denied.

1. United States c=.125(1)

Under doctrine of sovereign immunity,
Government is immune from suits by its
citizens, except by its own consent.

2. Master and Servant 0=302(1)

Under doctrine of respondeat superior,
employers are held vicariously liable for
torts of their employees, but such vicarious
liability is limited to torts committed by
employees acting within scope of their em-
ployment; however, this limitation does not
mean that employer cannot be liable for
acts not specifically authorized by him.

3. Master and Servant 0=302(1)

Central question in deciding whether or
not employee tort-feasor acted within scope
of his employment is not whether he acted
pursuant to an explicit or implicit autho-
rization from his employer; rather, the rel-
evant question is whether employee acted
from a personal motive or with a motiva-
tion to serve his employer's interests.

4. United Stater, 78(13)
In cases decided under the Federal

Torts Claim Act, statute providing that for
Government to be vicariously liable for
torts of an employee such employee must
have acted within scope of his employment
has barred government liability for inten-
tional and legally unauthorized wrongs
committed by government agents. 28 U.S.
C.A. §§ 1346(b), 2671 et seq.

5. Master and Servant c=,300
Applicable law as to breadth of scope

of employer's vicarious liability for torts of
an employee is nominally that of state
where tort occurred.

6. United States 0=78(13)
Statute providing that for government

to be vicariously liable for torts of an em-
ployee such employee must have acted
within scope of his employment did not bar
action brought against United States to re-
cover for injuries allegedly sustained as re-
sult of Central Intelligence Agency's sur-
veillance program involving extensive open-
ing and reading of mail passing between
United States and Soviet Union, in view of
fact that government agents' conduct was
motivated by a desire to serve Govern-
ment's needs, and not by any personal or
nongovernmental purposes. 28 U.S.C.A.
§§ 1346(b), 2671 et seq.

7. United States 0=50
A governmental official who abused his

discretion, by acting arbitrarily or discrimi-
natorily, for example, will be protected
from claim brought under Federal Tort
Claims Act; buf official with no discretion
in particular area has no discretion to abuse
and he can only act in excess of his authori-
ty. 28 U.S.C.A. §§ 2671 et seq., 2680(a).

8. United States (3.4 7 8 ( 1 2 )
If trespasses committed by government

agents in violation of government regula-
tions are not discretionary functions, then,
a fortiori, trespasses by government agents
in violation of constitutional guarantees are
not discretionary functions. 28 U.S.C.A.
§§ 2671 et seq., 2680(a).

9. United States 0=.78(12)
Central Intelligence Agency's surveil-

lance program involving extensive opening
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and reading of mail passing between Unit-
ed States and Soviet Union was in violation
of its subjects' rights and in excess of its
progenitors' discretion, and therefore, ac-
tion brought against United States to re-
cover for injuries sustained as result of such
surveillance program was not barred by
statute prohibiting Federal Tort Claims Act
suits where government agents have per-
formed a discretionary function. 28 U.S.
C.A. §§ 2671 et seq., 2680(a).

10. United States c=,78(5)
Action brought to recover for injuries

sustained as result of Central Intelligence
Agency's surveillance program involving
extensive opening and reading of mail pass-
ing between United States and Soviet Un-
ion was not barred by statute prohibiting
Federal Tort Claims Act suits arising out of
the "loss, miscarriage, or negligent trans-
mission of letters or postal matter." 28
U.S.C.A. §§ 2671 et seq., 2680(b).

11. United States 0=48(5)
Action brought to recover for injuries

sustained as the result of Central Intelli-
gence Agency's surveillance program in-
volving extensive opening and reading of
mail passing between United States and
Soviet Union was not barred by statute
prohibiting suit against United States for
specified intentional torts of its employees,
in view of fact that constitutional tort of
invasion of privacy was not among specific
intentional torts excepted by such statute.
28 U.S.C.A. §§ 2671 et seq., 2680(h).

Frank Cochran, Conn. Civil Liberties Un-
ion, Hartford, Conn., Donald R. Holtman,
Connolly, Holtman & Losee, West Hartford,
Conn., for plaintiff.

I. In Rayonier, Inc. v. United States, 352 U.S.
315, 77 S.Ct. 374, 1 L.Ed.2d 354 (1957) the
Supreme Court held that negligent firefighting
could be a valid basis for suit under the FTCA,
stating that

"[i]t may be that it is 'novel and unprecedent-
ed' to hold the United States accountable for
the negligence of its firefighters, but the very
purpose of the Tort Claims Act was to waive
the Government's traditional all-encompass-
ing immunity from tort actions and to estab-
lish novel and unprecedented governmental
liability." 352 U.S. at 319, 77 S.Ct. at 377.

Frank H. Santoro, Asst. U. S. Atty., Pe-
ter C. Dorsey, U. S. Atty., New Haven,
Conn., for defendant.

RULING ON MOTION TO DISMISS

CLARIE, Chief Judge.

The plaintiff, Michael Avery, has brought
this action against the United States of
America, seeking money damages for inju-
ries allegedly sustained by him as a result
of the wrongful acts of government intelli-
gence agents. The plaintiff claims that the
Central Intelligence Agency (CIA) invaded
his rights by illegally opening his mail, and
asserts that damages for such an invasion
are cognizable under the government's gen-
eral waiver of sovereign immunity, the Fed-
eral Tort Claims Act (FTCA), 28 U.S.C.
§§ 1346(b), 2671-2680.

The defendant has moved to dismiss the
complaint pursuant to Rule 12(b) of the
F.R.Civ.P., for lack of subject matter juris-
diction and for failure to state a claim upon
which relief might be granted. The Court
finds that the government has waived sov-
ereign immunity under the FTCA 1 so as to
encompass the acts complained of, and the
Court accordingly denies the defendant's
motion to dismiss.

FACTS

The circumstances underlying plaintiff's
complaint are as follows: 2 The CIA is an
agency of the United States, charged with
correlating, evaluating and disseminating
intelligence data relating to the national
security. 50 U.S.C. § 403(d). During the
period from 1953 to 1973 the CIA engaged

2. The CIA activities here at issue are detailed in
the Report to the President by the Commission
on CIA Activities Within the United States [the
Rockefeller Commission Report], at 101-115
(1975); and in the Supplementary Detailed
Staff Reports on Intelligence Activities and the
Rights of Americans, Book III, Final Report of
the Select Committee to Study Governmental
Operations with Respect to Intelligence Activi-
ties, United States Senate, at 559-636.
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in a comprehensive surveillance program,
code-named HTLINGUAL, which con-
cerned mail passing between the United
States and the U.S.S.R.3

At its inception in 1953, HTLINGUAL
was limited in scope to simple mail-cover
surveillance, but it gradually expanded into
an extensive mail opening and mail reading
operation. By 1959 the following develop-
ments had occurred; at least partial ap-
proval of the operation had been secured
from the Postmaster General; a formal
counterintelligence project had been ap-
proved within the CIA; a liaison with the
Federal Bureau of Investigation had been
established; a laboratory for technical
study of opened mail was operating at the
project's New York City facility; all mail
covers passing through the facility were
being photographed; and HTLINGUAL
was opening more than 13,000 letters per

year.

The project continued through the 1960's,

but encountered increasing resistance from
officials of the Post Office Department and
others. These pressures ultimately brought'

about the termination of the project in
1973, at the direction of Director of Central
Intelligence James R. Schlesinger.

3. For shorter periods during this time the CIA

conducted surveillance involving other interna-

tional mail, but those projects are not the sub-

ject of this litigation,

4. See 18 U.S.C. §§ 1692, 1701, 1702, 1708, 1709;

Id. §§ 241, 371 (conspiracy). The Justice De-
partment has decided not to criminally prose-

cute individuals for their involvement with
HTLINGUAL. Report of the Department of

Justice Concerning Its Investigation and Prose-
cutorial Decisions with Respect to Central In-
telligence Agency Mall Opening Activities In

the United States. (Jan. 14, 1977). Such a

decision is one of prosecutorial discretion and

does not affect the Court's consideration of the

civil issues before it.

Pursuant to statute, and for strictly limited

purposes (esp. customs searches), first class

mail of foreign origin may be opened without a
warrant, provided there exists "reasonable

cause to suspect" a customs violation. See 19

U.S.C. § 482 (1970); United States v. Ramsey,

— U.S.  , 97 S.Ct. 1972, 52 L.Ed.2d 617

(1977). The actions alleged here do not fall

within the customs exception, however. In-

deed, even if they did, the following regulation,

which accompanies the postal status, would

prohibit an operation such as HTLINGUAL:

Over its twenty year lifespan, HTLIN-
GUAL had access to over 28,000,000 pieces
of mail. More than 215,000 letters were
opened, read and photographed. Copies of
these letters were kept on file, in a compu-
terized record system, and many of the
letters were made available to the FBI as
intelligence information to evaluate with
regard to possible anti-American activities.

The CIA never sought or obtained judi-
cial approval of HTLINGUAL's mail open-
ings, either by warrant or otherwise, al-
though tampering with the mails has long
constituted a criminal violation under fed-
eral statute.4 Lawful means with judicial
supervision could conceivably have been
made available to the CIA, to serve its
legitimate intelligence purposes, but no
such means were sought.

The plaintiff has been informed by the
government under the Freedom of Infor-
mation Act that six letters written or re-
ceived by him were intercepted and opened
as part of HTLINGUAL. He has fulfilled
the procedural prerequisites of an FTCA
suit, see 28 U.S.C. § 2675, before bringing
the instant action.'s

"No customs officer or employee shall read
or authorize or allow any other person to
read any correspondence contained in sealed
letter mail of foreign origin unless a search
warrant has been obtained in advance from
an appropriate judge or U.S. magistrate
which authorizes such action," 19 C.F.R.
§ 145.3 (1976).

5. To the knowledge of the Court, eight other
actions have been brought under the FTCA in
connection with the CIA mail openings. Those
cases are: Avery v. United States, D.Minn., No.

4-76-347 (defendant's motion to dismiss de-
nied, ,transferred to E.D.N.Y.); Birnbaum v.

United States, E.D.N.Y., No. 76C-1837 (defend-
ant's motion to dismiss denied); Cruikshank v.

United States, D.Hawaii, 431 F.Supp. 1355 (de-

fendant's motion to dismiss denied); Driver v.

United States, D.R.I., No. CA76- 0297 (no dis-

position); Hardy v. United States, D.D.C., No.

76-1423 (defendant's motion to dismiss grant-

ed); Murphy v. United States, N.D.lowa, No.

C76-12 (defendant's motion to dismiss grant-

ed); Siebel v. United States, N.D.Cal., No. C76-
1737 SC (defendant's motion to dismiss grant-

ed); and Wilson v. United States, S.D.N.Y., No.

76 Civ. 3373 (defendant's motion to dismiss

denied, transferred to E.D.N.Y.). In addition,



ISSUE

The question presented by the defend-
ant's motion to dismiss is whether the Con-
gress has authorized suits against the Unit-
ed States based upon acts of the kind herein
alleged.

DISCUSSION OF THE LAW

[I] Under the doctrine of sovereign im-
munity, the government is immune from
suits by its citizens, except by its own con-
sent. See generally 2 F. Harper & F.
James, The Law of Torts 1607-1613 (1956)
(Harper & James). Until 1946, the United
States, as a sovereign body, was not gener-
ally liable for the wrongful or negligent
acts of its agents or employees. This was
changed radically in 1946 by the enactment
of the Federal Tort Claims Act, as Title IV
of the Legislative Reorganization Act, 60
Stat. 842, 28 U.S.C. § 2671 et seq.

The FTCA eliminated, in broad terms,
the United States' previous immunity from
liability in tort. It designated the federal
courts as the forum for determining
government liability
"for injury or loss of property, or person-
al injury or death caused by the negligent
or wrongful act or omission of any em-
ployee of the Government while acting
within the scope of his office or employ-
ment, under circumstances where the
United States, if a private person, would
be liable to the claimant in accordance
with the law of the place where the act or
omission occurred." 28 U.S.C. § 1346(6).

The terms of the FTCA, however, placed
limits on potential governmental tort liabili-
ty. Some of these limitations are inherent
in § 1346(b) itself, particularly the require-
ment that, for the government to be vicari-
ously liable for the torts of an employee,
such employee must act "within the scope
of his office or employment". Other limita-
tions on FTCA liability are expressed in
specific statutory exceptions. See 28 U.S.C.
§ 2680.

CIA mail openings have been challenged under
the Tucker Act, 28 U.S.C. § I346(a)(2), and the
Administrative Procedure Act, 5 U.S.C. §§ 701-
706, in Kipperman v. NIcCone. N.D.Cal., 422
F.Supp. 860 (action dismissed). Finally, a class
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Subsection (a) of Section 2680 generally
excepts from action under the FTCA,
claims based upon non-negligent acts of
employees of the government in the execu-
tion of a statute or regulation, as well as
claims

"based upon the exercise or performance
or the failure to exercise or perform a
discretionary function or duty on the part
of a federal agency or an employee of the
Government, whether or not the discre-
tion involved be abused." 28 U.S.C.
§ 2680(a).

The remainder of § 2680, subsections (b)
through (n), makes more specific exceptions
to FTCA liability, for particular kinds of
government activities or torts. Two of
those exceptions, subsections (b) and (h), are
significant in the instant case. Section
2680(b) provides that FTCA actions shall
not lie for "[a]ny claim arising out of the
loss, miscarriage, or negligent transmission
of letters or postal matter." Section
2680(h) similarly retains government immu-
nity from

lajny claim arising out of assault, bat-
tery, false imprisonment, false arrest,
malicious prosecution, abuse of process,
libel, slander, misrepresentation, deceit,
or interference with contract rights.
. . " 28 U.S.C. § .2680(h).

The government argues that, between
these four limitations °It its liability under '
the FTCA—"the scope of employment,"
"discretionary function", "postal matter"
and "intentional tort" exceptions—the
United States has withheld permission to
sue, and has retained its traditional sover-
eign immunity, as to the torts alleged.

941

(a) Scope of Employment

Under § 1346(b), government liability for
the torts of its employees is limited to acts
committed "within the scope of [their] of-
fice or employment". The government ar-

action is pending against government agents in
their individual capacities, entitled Driver et al.
v. Helms et al., D.R.I., 74 F.R.D. 382 (no dispo-
sition).
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gues that if, as alleged, the CIA agents
involved here were knowingly committing
criminal violations in the formulation and
implementation of HTLINGLTAL, then they
were not acting within the scope of employ-
ment of any government employee. Illegal
activities, they argue, could not possibly be
within any employee's authority. Thus, the
government cannot be held liable under
§.1346(b) for these acts.

[2; 31 The thrust of this argument rests
upon a misinterpretation of the term "scope
of employment," the purpose of which is to
incorporate a limit upon the doctrine of
respondeat superior under the FTCA. Un-
der the latter doctrine employers are held
vicariously liable for the torts of their em-
ployees, but such vicarious liability is limit-
ed to torts committed by employees acting
'within the scope of their employment. This
is so because it would be inequitable to hold
the employer liable for torts not committed
in the furtherance of his own interests.
However, this limitation does not mean that
,the employer cannot be liable for acts not
specifically authorized by him; otherwise,
there would be no vicarious liability for
even negligent wrongs of the employee,
which were not directly commanded. See
generally 2 Harper & James, supra, at
1874-1382 (1956); Ira S. Bushey & Sons v.
United States, 276 F.Supp. 518 (S.D.N.Y.
1967), afrd, 398 F.2d 167 (2d Cir. 1968).
Moreover, it has come to be accepted that
even willful torts are not necessarily out-
side the employee's scope of employment,
even though malicious or criminal in nature.
See 2 Harper & James, supra, at 1389-1392
(1956). The central question, however, in
deciding whether or not an employee-tort-
feasor acted within the scope of his employ-
ment is not whether he acted pursuant to
an explicit or implicit authorization from
his employer. Rather, the relevant ques-
tion is whether the employee acted from a

6. The applicable law as to the breadth of the
scope of employment limitation is nominally
that of the state where the tort occurred. Wil-
liams v. United States, 350 U.S. 857, 76 S.Ct.
100, 100 1...Ed. 761 (1955). Here, the situs of
the alleged tortious activity was the State of
New York, which has adopted a rule of respon-

personal motive or with a motivation to
serve his employer's interests. See, e. g., 2
Harper & James, supra, at 1374-1375; W.
Prosser, Law of Torts, 460-461, 464-466
(4th ed. 1971).

[4, 5] In cases decided under the FTCA,
the "scope of employment" limitation has
barred government liability for intentional
and legally unauthorized wrongs committed
by government agents. Hatahley v. United
States, 351 U.S. 173, 76 S.Ct. 745, 100 L.Ed.
1065 (1956), concerned the actions of federal
range managers who wrongfully and dis-
criminatorily removed and destroyed horses
belonging to the plaintiff Navaho Indians,
which horses the plaintiffs had allowed to
graze freely on the range. The federal
agents had acted in violation of regulations
which limited their authority to remove
grazing. livestock from the range. In oppo-
sition to government liability under the
FTCA, it was argued that the federal
agents had not acted within the scope of
their employment, and hence that § 1346(b)
did not authorize the suit. The Supreme
Court rejected this argument, relying on
law to the effect that "an employer is liable
to third persons for the willful torts of his
employees if the acts are committed in fur-
therance of the employer's interests or if
the use of force could have been contem-
plated in the employment." 351 U.S. at
180, 76 S.Ct. at 751. Although they had
exceeded their legal authority, the govern-
ment agents still were within the scope of
their employment.6

[6] Thus, even though the CIA agents in
the present case may have acted illegally in
opening plaintiff's mail, that fact is not
determinative of whether they were within
the scope of their employment in so doing.
Their program was of a general type which
might be contemplated for such a govern-
ment agency, and they were clearly moti-
vated by a desire to serve the government's

deat superior under which the employer is lia-
ble for his employee's tort, where committed in
furtherance of the employer's interests, wheth-
er done negligently, wantonly, or even willfully.
Osipoff v. City of New York, 286 N.Y. 422, 432,
36 N.E.2d 646 (1941).
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needs, however misguided this desire may
have been. There was no apparent person-
al or nongovernmental motivation behind
the CIA's conduct, as is characteristically
the case where employees act outside the
scope of their employment. Hence, the
"scope of employment" limitation in
§ 1346(b) is not a bar to plaintiff's action
under the facts herein described.

(b) Discretionary Function

The most comprehensive of the excep-
tions to FTCA liability is made by § 2680(a).
The first prong of this provision bars the
use of the FTCA to attack the validity of
legislation or regulations; no such attack is
made here. The second prong of § 2680(a)
prohibits FTCA claims wherein government
agents have performed a "discretionary
function" leading to the injury complained
of? The government argues that this ex-
ception relieves the government of liability
for the CIA operation here in question.

By its nature, the "discretionary func-
tion" exception is necessarily vague. Con-
siderable litigation has centered upon what
its proper meaning and interpretation
should be. Little.of the available precedent
concerning this exception, however, bears
directly on the question of whether or not
allegedly unconstitutional and illegal acts
can be discretionary within the meaning of
§ 2680(a). Instead of dealing with the
scope of the discretion protected by this
exception, the cases generally 'examine
whether the torts alleged resulted from de-
cisions. made at a policy making level of
government. .

The focus of the case law on the "discre-
tionary function" question is illustrated by
the leading decision, Dalehite v. United
States, 346 U.S. 15, 73 S.Ct. 956, 97 L.Ed.

7. In providing the "discretionary function" ex-
ception. Congress felt a need to insulate the
policy decisions which are necessarily the con-
stant business of government from unwarrant-
ed and potentially disruptive judicial scrutiny.
See H.Rep.No.2245, 77th Cong., 2d Sess., p. 10:
S.Rep.No.I196, 77th Cong., 2d Sess., p. 7:
H.Rep.No.1287, 79th Cong., 1st Sess., pp. 5-6;
Hearings before House Corn. on Judiciary on
H.R. 5373 and H.R. 6463, 77th Cong., 2d Sess.,
p. 33 See also Dalehite v. United States, 346

NITED STATES 943
supp. 937 (i977)

142'7 (1953). Dalehite involved claims
against the government arising from a dis-
aster in the port of Texas City, Texas, in
which hundreds of people were killed in an
explosion of fertilizer-grade ammoDium ni-
trate which had been loaded onto a ship for
export. The vietims brought suit under the
FTCA. In a decision which explored the
legislative history and policy of the "discre-
tionary function" exception, the Supreme
Court found that the exception did apply to
the facts of the case before them. The
governmental determinations which
brought about the catastrophe were basic
policy decisions concerning the program for
manufacturing and exporting the fertilizer,
made at a level where the "discretionary
function" exception was intended to oper-
ate. The Court loosely defined the discre-
tion protected by § 2680(a) as "the discre-
tion of the executive or the administrator to
act according to one's judgment of the best
course, a concept of substantial historical
ancestry in American law." 8 346 U.S. at
34, '73 S.Ct. at 967. The: Court refrained
from stating precisely where discretion un-
der § 2680(a) should end. Id. at 35, 73 S.Ct.
956. Its holding was limited to a determi-
nation that the particular governments acts
in question occurred at the planning rather..
than at the operational level, and thus were
within the "discretionary function" excep-
tion. 346 U.S. at 42, 73 S.Ct. 956.

It is generally recognized that there is
discretion involved in decisions .made at any
,level of government,, as to how best to
accomplish the job at hand. • Dalehite offers
guidance on the question of when discretion,
is of the particular type meant to be except-
ed from the FTCA under § 2680(a). This is . •
the issue commonly, pursued in "discretionL.
ary function" cases. See, e. •g., Downs v..

U.S. 15, 27-28, 73 S.Ct. 956, 97 L.Ed. 1427
(1953). . •

• •
8. The Court's citation at this point includes a

reference to Marbuty v. Madison, I Cranch - • '
137, 170, 2 L.Ed. 60 (1803). It is Interesting to
note that Marbury, at 170-171, provides. au-
thority for the general proposition that 'a •
government official cannot have discretion to •
commit unconstitutional or illegal acts.
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United States, 522 F.2d 990 (6th Cir. 1975);

Griffin v. United States, 500 F.2d 1059 (3d

Cir. 1974); Smith v. United States, 375 F.2d

243 (5th Cir.), cert. denied 389 U.S. 841, 88

S.Ct. 76, 19 L.Ed.2d 106 (1967); Dahlstrom

v. United States, 228 F.2d 819 (8th Cir.

.1956); Monarch Insurance Co. v. District of

Columbia, 353 F.Supp. 1249 (D.D.C.1973).

[7] Such cases do not bear directly on

the question at hand. The decision to en-

gage HTLINGUAL seems clearly to have

been made at a high enough policy level so

as to ordinarily come within the ambit of

§ 2680(a). Regardless of the level or con-

text of a particular government act, how-

ever, the official involved must act in ac-

cordance with certain limits upon his discre-

tion. It is true that § 2680(a) excepts the

government from liability for officials per-

forming discretionary functions, "whether

or not the discretion involved be abused."

But there is a difference between abuse of

discretion and lack of discretion. An offi-

cial who abuses his discretion, by acting

arbitrarily or discriminatorily, for example,

will be protected by § 2680(a). But an

official with no discretion in a particular

area has no discretion to abuse; he can only

act in excess of his authority.

[8] Hatahley v. United States, supra,

exemplifies the operation of this principle

in the present context. In that case, as

noted above, government agents wrongfully

took property of the plaintiffs, in violation

of their own regulations. The issue of

whether the agents' actions were "discre-

tionary functions" under § 2680(a) was

raised, and the United States Supreme

Court had little difficulty with it:

"We are here not concerned with any

problem of 'discretionary function' under

the Act . . . These acts were

wrongful trespasses not involving discre-

tion on the part of the agents, and they

do give rise to a claim compensable under

the Federal Tort Claims Act." 351 U.S.

at 181, 76 S.Ct. at 752 (citation omitted).

If trespasses in violation of government

regulations are not "discretionary func-

tions," then, a fortiori, trespasses in viola-

tion of constitutional guarantees are not

SUPPLEMENT

"discretionary functions." See Simons v.
United States, 413 F.2d 531 (5th Cir. 1969);
DeBonis v. United States, 103 F.Supp. 123
(W.D.Pa.1952) (dictum); but cf. Kiiskila v.
United States, 466 F.2d 626 (7th Cir. 1972).

[9] The question of whether the "discre-
tionary function" exception extends to acts
committed in excess of a government
agent's authority was treated by the Second
Circuit in Myers & Myers, Inc. v. United
States Postal Service, 527 F.2d 1252 (2d Cir.
1975). In that case, the government argued
that the granting or denial of certain con-

tracts by the Postal Service was a "discre-

tionary function," excepted from the FTCA
by § 2680(a). The court was not persuaded
by the argument, and reasoned that

"The Government renews its argument

that the 'discretionary function' excep-

tion applies. But here the appellants'

argument is that the Postal Service has

acted in contravention of its own regula-

tions, if not unconstitutionally, in denying

appellants a hearing prior to debarment

from government contracting. It is, of

course, a tautology that a federal official

cannot have discretion to behave uncon-

stitutionally or outside the scope of his

delegated authority. . . . This dis-

tinguishes cases . . . which hold

that even though discretion is abused, its

exercise cannot give rise to a federal tort

claim. . . . For here the appellants'

claim is that the Postal Service lacked

discretion to act in disregard of its own

applicable regulations and of the Consti-

tution." 52'7 F.2d at 1261 (emphasis sup-

plied) (citations omitted).

Similarly, operation HTLINGUAL was in

violation of its subjects' rights and in excess

of its -progenitors' discretion, and therefore s

was not excepted from the FTCA by

§ 2680(a).

(c) Postal Matter

[10] Section 2680(b) excepts from suit

under the FTCA claims arising from the

"loss, miscarriage, or negligent transmission

of letters or postal matter." Since the

plaintiff's claim in this case involves letters,

26-729 0 - 78 - 20
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the government argues that it is barred by
the exception. However, the language of
the exception refers to "loss, miscarriage, or
negligent transmission," and plaintiff alleg-
es none of these. The plaintiff's letters
were neither lost, miscarried, nor negligent-
ly transmitted; they were intentionally
taken out of the mail, to become the subject
of HTLINGUAL, with all that that en-
tailed. The rationale of the "postal matter"
exception, that the government should not
be liable for the mishandling of mail by the
post office,' does not support its application
here. Finally, the cases cited by the
government to support the application of
the exception are inapposite.10 The CIA
activities alleged here do not fit the "postal
matter" exception of the FTCA.

(d) Section 2680(h)

[11] Section 2680(h), which can be loose-
ly characterized as the "intentional torts"
exception, bars suit against the United
States for specified intentional torts of its
employees. The torts enumerated in the
provision are "assault, battery, false impris-
onment, false arrest, malicious prosecution,
abuse of process, libel, slander, misrepresen-
tation, deceit, [and] interference with con-
tract rights." Plaintiff's legal claim, which
basically sounds in the constitutional tort of
invasion of privacy, is not among the specif-
ic intentional torts excepted by § 2680(h).

9. See Jayson, Handling Federal Tort Claims
§ 255 (1977).

10. Marine Insurance Co. v. United States, 378
F.2d 812 (2d Cir.), cert. denied, 389 U.S. 953, 88
S.Ct. 335, 19 L.Ed.2d 361 (1967), involved loss
of mail in connection with an investigation of
certain mail thefts. In Goodman v. United
States, 324 F.Supp. 167 (M.D.Fla.), affd, 455
F.2d 607 (5th Cir. 1971), the court referred only
peripherally to the "postal matter" exception,
in dismissing broad allegations of a govern-
ment conspiracy.

11. A conceivable argument for excepting the
conduct in the instant case, though not pressed
here, runs along the following lines: The Con-
gress enacted a proviso to Section 2680(h) in
1974, P.L. 93- 253, 88 Stat. 50, which retracted
the exception for certain intentional torts of
"investigative and law enforcement officers."
This "rxception-to-the-exception" does not, by
its terms. apply to CIA agents. Thus it is
argu.thle that, since the CIA is not covered by

26 79(i

The government argues, however, that this
enumeration of intentional torts is not ex-
clusive, and that the Court should find an
"implied exception" for the tort here al-
leged."

There is no legislative history which
speaks directly to the question of the exclu-
siveness of the list of intentional torts in
§ 2680(h). However, the terms of the
FTCA itself suggest that the exception was
not meant to apply to all intentional torts.
Section I346(b) refers to "wrongful" as well
as "negligent" acts as constituting grounds
for government liability. To accept the
government's argument for implied
§ 2680(h) inclusions, however, would sug-
gest an FTCA exception for all intentional
torts, a result which would render the inclu-
sion of "wrongful" acts in § 1346(b) mean-
ingless. The government suggests no limit-
ing principle which might prevent this
anomaly.

None of the cases cited by the govern-
ment on this issue found implied exceptions
beyond those intentional torts specifically
enumerated in § 2680(h). United States v.
Muniz, 374 U.S. 150, 83 S.Ct. 1850, 10
L.Ed.2d 805 (1963) involved a claim by a
federal prisoner for injuries due to the neg-
ligence of a federal employee and the pass-
ing reference to § 2680(h) 12 does not even
purport to delineate the scope of that ex-

the proviso, there is indicated an affirmative
congressional intention to afford government
immunity for the activities of the CIA. Such
an argument is quite attenuated, however, and
is not supported by the legislative history
which indicates congressional recognition that
government liability for intentional torts is sus-
tainable independent of the new proviso. See
S.Rep.No.588, 93d Cong., 2d Sess. (1973), re-
printed in 1974 U.S.Code Cong. & Admin.
News, pp. 2789, 2791. See also J. Roger, M.
Gitenstein & P. R. Vercuil, "The Federal Tort
Claims ACE Intentional Torts Amendment: An
Interpretative Analysis" 54 N.C.L.Rev. 497, 518
(1976).

12. "Also, the Government is not liable for the
intentional torts of its employees, 28 U.S.C.
§ 2680(h). for which prisoners might be espe-
cially tempted to initiate retributive litigation."
374 U.S. at 163, 83 S.Ct. at 1858.

A f".rs
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ception. Other eases have involved inten-

tional torts which were among those specif-

ically enumerated in the exception. Kessler

v. General Services Administration, 341

F.2d .275 (2d Cir. 1964) (libel); Dupree v.

United States, 264 F.2d 140 (3d Cir. 1959)

(interference with contract rights); Small

v. United States, 333 F.2d 702 (3d Cir. 1964)

(interference with contract rights). Feres

v. United States, ff40 U.S. 135, 71 S.Ct. 153,

95 L.Ed. 152 (1950), did not concern a claim

for an exception under § 2680(h), and Bell

v. Hood, 71 F.Supp. 813 (S.D.Ca1.1947) (on

remand from the Supreme Court) did not

involve a federal tort claim. Rayonier, Inc.

v. United States, 352 U.S. 315, 77 S.Ct. 374,

1 L.Ed.2d 354 (1957), which the government

cites for comparison, states the proper ap-

proach on this question: "There is no justi-

fication for this Court to read exemptions

into the Act beyond those provided by Con-

gress. If the Act is to be altered that is a

function for the same body that adopted it."

352 U.S. at 320, 77 S.Ct. at 377 (footnote
itted).

ilIn several cases cited by the plaintiff,

FTCA liability has been imposed for inten-

tional'  torts not enumerated in § 2680(h).

See Hatahley v. United States, supra (tres-

pass); Ira S. Bushey v. United States, 276

1 F.Supp. 518, 526 (S.D.N.Y.1967), aff'd, 398

1 F.2d 167 (2d Cir. 1968) (trespass); United

\States v. Ein Chemical Corp., 161 F.Supp.

238, 246 (S.D.N.Y.1958) (conversion); Black
. United States, 389 F.Supp. 529, 531 (D.D.
.1975) (invasion of privacy). The govern-
ment makes no attempt to explain or distin-

Lgji these cases. .

Having reviewed the relevant exceptions

to governmental liability under the FTCA,

the Court finds that none of the grounds
for dismissal urged by the government is

sufficient to defeat the plaintiff's stated
cause of action. The CIA activities which

the plaintiff alleges were not beyond the
scope of the agents' employment, nor were

said actions a "discretionary function" with-

in the meaning of the Act, since a govern-

ment agent is not authorized to exercise his

discretion through illegal means. The

Court finds further that the postal matter

and intentional tort exceptions are inappli-

cable.
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Although the performance of the intelli-
gence functions entrusted to government
agencies such as the CIA and FBI are of
the highest importance to the well-being.
and security of the nation, the principles of
constitutional liberty must not be aban-
doned; especially where--as here—alter-
nate lawful, constitutional means could be
used, incorporating judicial supervision of
proposed activities, to substantially accom-
plish the essential responsibilities of the
agency. Accordingly, the defendant's mo-
tion to dismiss is denied.

SO ORDERED.
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Dale Paul CRUIKSHANK, Plaintiff,

V.

The UNITED STATES of America,
Defendant.

Civ. No. 76-0362.

United States District Court,
D. Hawaii.

May 9, 1977.

Plaintiff, invoking provisions of Feder-
al Tort Claims Act, brought suit against
United States seeking damages for inten-
tional invasion of his privacy allegedly oc-
curring when agents of Central Intelligence
Agency opened and photographed sealed,
first-class letters mailed by plaintiff to col-
leagues in the Soviet Union. The United
States moved for dismissal. The District
Court, Samuel P. King, Chief Judge, held
that: (1) alleged activities of agents fell
within purview of general waiver of sover-
eign immunity statute, despite claim that
CIA agents involved could not have been
legally authorized to carry out such activi-
ties and consequently, as matter of law,
were not "acting within the scope of their
office or employment," as that phrase is
used in statute; (2) the discretionary func-
tion exception to general waiver of sover-
eign immunity could not be construed so
broadly so that it would protect a govern-
mental decision to commit an illegal act;
(3) postal exception to general waiver of
sovereign immunity by United States could
not operate to bar plaintiff's claim for inva-
sion of privacy, and (4) claim by plaintiff
was not barred as a claim for damages
within intentional tort exception to general
waiver of sovereign immunity by United
States.

Motion to dismiss denied.

1. United States c=)78(13)
Alleged activities of agents of Central

Intelligence Agency in opening and photo-
graphing sealed, first-class letters mailed by
plaintiff to colleagues in the Soviet Union

CRUIKSHANK V. U.S., 431 SUPP. 1355 (D. HAWAII 1977)
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fell within purview of general waiver of
sovereign immunity statute, despite claim
that CIA agents involved could not have
been legally authorized to carry out such
activities and consequently, as matter of
law, were not "acting within the scope of
their office or employment," as that phrase
is used in statute. 28 U.S.C.A. § 1346(b).

2. Master and Servant c==302(1)
The modern and expanding view is to

hold an employer liable for the intentional
torts of his employee if the employee was
motivated by desire to help his employer, or
if it is fair to shift the loss from the victim
to the employer.

3. United States c=78(12)
Discretionary function exception to

general waiver of sovereign immunity does
not extend to every decision which contains
an element of judgment; only when there
is room for policy judgment and decision is
there a discretionary function which de-
serves protection from being tested through
the vehicle of tort suits. 28 U.S.C.A.
§ 2680(a).

4. United States t78(12) • '

The discretionary function exception .to
general waiver of sovereign immunity could
not be construed so broadly so that it vv;ould
protect a governmental decision to comfit
an illegal act; thus, suit for damage against'
the United States for 21t.s of agents of
Central Intelligence Agency in opening and
photographing sealed, first-class letters
mailed by plaintiff to colleagues in Soviet
Union was not precluded on asserted theory
that decision to open plaintiff's mail illegal.:
ly stemmed from a discretionary function
of the CIA so that United States could not
be held liable for damages *caused by the
nonnegligent execution of that decision. .,28
U.S.C.A. § 2680(a). '

5. War and National Emergency e=48''
Although Although Congress has given the Cen-

tral Intelligence Agency a broad mandate
to do whatever is necessary to gather intel-
ligence around the world, court would n?t,
accept proposition that it could do anything.
28 U.S.C.A. § 2680(a); National Security
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Act of 1947, § 102(d)(3), 50 U.S.C.A.
§ 403(dX3).

6. United States (3=78(12)

Discretionary function exception to
general waiver of sovereign immunity by
United States does not preclude suits for

damages caused by illegal acts committed

by government officials, and there is no

exception to this rule for acts of Central

Intelligence Agency. 28 U.S.C.A. § 2680(a).

7. United States 0=D78(5)
Postal exception to general waiver of

sovereign immunity by United States could

not operate to bar plaintiff's claim for inva-

sion of privacy caused by fact that agents

• of Central Intelligence Agency had deliber-

ately opened and photographed his mail.

28 U.S.C.A. § 2680(b).

8. United States 43=.78(5)

Claim by plaintiff for invasion of priva-

cy caused by fact that agents of Central

Intelligence Agency had deliberately

opened and photographed his mail was not

barred as a claim for damages within inten-

tional tort exception to general waiver of

sovereign immunity by United States, since

an invasion of privacy was not an enumer-

ated intentional tort in statutory exception

and case was not proper for an implied

exception. 28 U.S.C.A. § 2680(h).

David L. Turk, Turk & Kuniyuki, Honolu-

lu, Hawaii, Melvin Wolf, American 'Civil

Liberties Union, New York City, for plain-

tiff.

T. David Woo, Jr., Asst. U. S. Atty.,

Harold M. Fong, U. S. Atty., Honolulu,

Hawaii, Barbara Allen Babcock, Asst. Atty.

Gen., Alphonse M. Alfano, Dept. of Justice,

Washington, D. C., for defendant.

1. Oral argument of this motion 4was heard by

Thomas P. Young, the United States Magistrate

for the District of Hawaii. Pursuant to Rule 5

of the District of Hawaii Local Magistrate

Rules, Judge Young recommended that the mo-

tion be denied and suggested a written opinion.

After receiving and considering the objections

of the parties to Judge Young's recommenda-

tions, I will substitute this decision for the

opinion suggested by Judge Young and the

government's motion will be denied. This deci-
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DECISION

SAMUEL P. KING, Chief Judge.

I. STATEMENT OF THE CASE

On nineteen separate occasions between
1968 and 1971, agents of the Central Intelli-
gence Agency (CIA) opened and photo-
graphed sealed, first class letters mailed by
plaintiff to colleagues in the Soviet Union.
The opening of plaintiff's mail was done as
part of Operation HTLINGUAL,2 a pro-
gram of covert mail opening conducted by
the CIA in New York from 1953 until 1973.
Plaintiff alleges that the opening of his
mail was conducted without a warrant, was
illega1,3 and was done by employees of the
United States acting within the scope of
their employment.

Invoking the provisions of the Federal
Tort Claims Act, 28 U.S.C. §§ 1346(b),
2671-2680 (1970), plaintiff brought suit
against the United States in this Court
seeking damages for intentional invasion of
his privacy.4 The Government has moved
for dismissal of the complaint on the
grounds that the Court lacks subject matter
jurisdiction and that the complaint fails to
state a claim upon which relief can be
granted. For a number of reasons, the
United States argues that it has not waived
its sovereign immunity from suit in the case
of massive illegal conduct by its employees.
This Court disagrees with all four of the
arguments advanced by the Government to
sustain this premise.

II: DISCUSSION

A. THE SCOPE OF SECTION 1346(b)

The Government's first argument is that

28 U.S.C. § 1346(b), the general waiver of

sion is in large part based upon the opinion
originally prepared by Judge Young.

2. An overview of the HTLINGUAL program
can be found in the Commission on CIA Activi-

ties Within the United States, Report to the
President 101-115 (1975).

3. See, e. g., 18 U.S.C. § 1702 (1970).

4. Plaintiff chose not to join the individual

agents who actually opened his mail.
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sovereign immunity, does not extend far
enough to cover the activities of which the
plaintiff complains. Section 1346(b) reads
as follows:

Subject to the provisions of chapter 171
of this title, the district courts . . .
shall have exclusive jurisdiction of civil
actions on claims against the United
States, for money damages, accruing on
and after January 1, 1945, for injury or
loss of property, or personal injury or
death caused by the negligent or wrong-
ful act or omission of any employee of the
Government while acting within the
scope of his office or employment, under
circumstances where the United States, if
a private person, would be liable to the
claimant in accordance with the law of
the place where the act or omission oc-
curred.

The thrust of the Government's argu-
ment is that because the covert mail open-
ing program was illega1,5 the CIA agents
involved could not have been legally author-
ized to carry out these activities. Conse-
quently,• as a matter of law, the agents
were not "acting within the scope of [their]
office or employment", as that phrase is
used in Section-1346(h), and, thus, the com-
plaint must be dismissed.

One's immediate response to this argu-
ment is that it misconceives the obvious
purpose of the phrase in Section 1346(b).
The dichotomy between an act within and
without the scope of an officer's employ-
ment was set up to prevent the United
States from being liable for acts committed
by its employees when they were not on
duty; not to prevent liability for acts, al-
beit illegal ones, directly committed as a
part of the employee's job. See generally

5. For purposes of this motion to dismiss, the
government concedes that the complaint,
which alleges illegal acts by government em-
ployees, must "be taken as true." Points and
Authorities in Support of Defendant's Motion
to Dismiss at 3. Although I am aware that the
Justice Department has declined to prosecute
those CIA agents involved, see Department of
Justice, Report of the Department of Justice
Concerning Its Investigation and Prosecutorial
Decisions with Respect to Central Intelligence
Agency Mail Opening Activities in the United

United States v. Romitti, 363 F.2d 662 (9th
Cir. 1966). Obviously, the agents who
opened plaintiffs mail were not doing so on
their own time; they were paid by the
United States for that purpose.

In order to sustain its argument, the
Government relies heavily on Hatahley v.
United States, 351 U.S. 173, 76 S.Ct. 745,
100 L.Ed. 1065 (1956). However, such re-
liance is misplaced. If anything, the hold-
ing in Hatahley supports the plaintiff's po-
sition here. In Hatahley, agents of the
Interior Department rounded up and de-
stroyed horses which belonged to a group of
Indians. At the time, the agents were pur-
portedly acting pursuant to a state aban-
doned horse statute but they failed to give
the Indians notice of their intended actions,
as required by federal law. 351 U.S. 177-
80, 76 S.Ct. 745. Thus, the intentional acts
of the government agents were illegal.
Nevertheless, the Court held that they were
acting within the scope of their employ-
ment under federal law. Id. at 180, 76 S.Ct.
745. The Court explained that:

The fact that the agents did not have
actual authority for the procedure they
employed does not affect liability. There
is an area, albeit a narrow one, in which a
government agent,' like a private agent,
can act beyond his actual authority and
yet within the scope of his employment.
We note that § 1346(b) provides for liabil-
ity for 'wrongful' as well as 'negligent'
acts. Id. at 180-81, 76 S.Ct. at 751.

[1] Although the Government baldly as-
serts that the activities at issue here should
fall Outside Hatahley's "narrow" range, it
offers no principled way to distinguish the
illegal intentional acts here from the illegal
intentional acts for which the United States

States (January 14, 1977), the plaintiff is, of
course, not bound by that decision and is enti-
tled to present evidence which he maintains
leads to the conclusion that the CIA's activities
were illegal at the time that they occurred.
Whether or not the government should be lia-
ble for illegal acts carried out by employees
acting in good faith is not an issue before the
court at this time. See generally Hatahley v.
United States, 351 U.S. 173, 176, 76 S.Ct. 745,
100 L.Ed. 1065 (1956). -
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incurred liability in Hatahley. Therefore,
this Court bolds that the alleged activities
set forth in the complaint fall within the
purview of the waiver of sovereign immuni-
ty in Section 1346(b).

[2] The Court's conclusion is reinforced
by the jurisdictional trend in determining
what acts fall within the scope of a person's
employment. Although in the past some
courts found that an illegal act could not be
within the scope of an agent's employment
because the employer could not authorize
his employees to break the law, the modern
and expanding view is to hold an employer
liable for the intentional torts of his em-
ployees if the employee was motivated by a
desire to help his employer, see Presser,
Law of Torts § 70 at 464-65 (4th ed. 1971),
or if it is fair to shift the loss from the
victim to the employer. See, e. g., Ira S.
Bushey & Sons, Inc. v. United States, 276
F.Supp. 518 (E.D.N.Y.1967), aff'd, 398 F.2d
167 (2d Cir. 1968). But see Wrynn v. Unit-
ed States, 200 F.Supp. 457, 465 (E.D.N.Y.
1961).4 Under either theory, this Court
finds that the alleged acts, if proved, would
be within the scope of the agents' employ-
ment in this case.

B. SECTION 2680(a): THE DISCRE-
TIONARY FUNCTION EXCEP-
TION

The Government's second argument is
that the decision to open plaintiff's mail
illegally stemmed from a discretionary
function of the CIA and, thus, the United
States cannot be held liable for damages
caused by the non-negligent execution of
that decision. 28 U.S.C. § 2680(a) provides
an exception to the general waiver of sover-
eign immunity contained in 28 U.S.C.
§ 1346(b). It states that Section 1346(b)
does not apply to:

6. According to Williams v. United States, 350
U.S. 857, 76 S.Ct. 100, 100 L.Ed. 761 (1955), the
law of the place where the act occurred deter-
mines the scope of an officer's employment. In
this case, that place is apparently New York.
This Court has not been able to discover any
New York cases directly on point, a fact which
is not surprising considering that it is only
recently that the public has become aware of

the extent of the CIA's domestic activities.

Any claim . . . based upon the
exercise or performance or the failure to
exercise or perform a discretionary func-
tion or duty on the part of a federal
agency or an employee of the Govern-
ment, whether or not the discretion in-
volved be abused.

The Government notes that the CIA's
function is counter-intelligence. Since the
HTLINGUAL program was an outgrowth
of that function, the Government maintains
that Section 2680(a) bars any claim for
damages.

[3] Since the enactment of Section
2680(a), courts have had a great deal of
difficulty in deciding what acts can be
termed discretionary functions, and thus
protected, and which acts cannot be so de-
nominated. See, e. g., Brown v. United
States, 374 F.Supp. 723, 728 (E.D.Ark.1974).
The scope of the "discretionary function"
has been broadly interpreted and the
Government relies heavily on this line of
cases. See, e. g., Dalehite v. United States,
346 U.S. 15, 73 S.Ct. 956, 97 L.Ed. 1427
(1953). In Dalehite, the Supreme Court
construed Section 2680(a) to preclude a suit
to recover damages caused by the decision
to use a highly explosive ammonium nitrate
base in the government production of fertil-
izer. The Court explained that the purpose
of Section 2680(a) is to protect "the discre-
tion of the executive or the administrator to
act according to one's judgment of the best
course . . . ." 346 U.S. at 34, 73 S.Ct.
at 967. Nevertheless, even in Dalehite, the
Court recognized that the discretionary
function exception does not extend to every
decision which contains an element of judg-
ment. Id. at 35-36, 73 S.Ct. 956. Other-
wise, this exception would swallow up the
rule of waiver of sovereign immunity since

Each case must necessarily turn upon its own
facts and the specific tort alleged. Due to the
lack of explicitly controlling New York law, I
have referred to more general common law.
Nevertheless, the practice in New York seems
to be in line with the modern trend. See, e. g.,
De Wald v. Seidenberg, 297 N.Y. 335, 79 N.E.2d
430 (1948). Cf. Osipoff v. City of New York,
286 N.Y. 422, 36 N.E.2d 646 (1941).
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any act can in some way be called "discre-
tionary". Only when "there is room for
policy judgment and decision" is there a
discretionary function which deserves pro-
tection from being tested through the vehi-
cle of tort suits. Id. at 36, 73 S.Ct. 956.
See also Griffin v. United States, 500 F.2d
1059, 1064 (3d Cir. 1974); Simons v. United
States, 413 F.2d 531, 534 (5th Cir. 1969);
Brown v. United States, 374 F.Supp. 723,
728-29 (E.D.Ark.1974). •

[4] The precise issue presented in this
motion to dismiss is whether or not Section
2680(a) should be construed so broadly that
it protects a governmental decision to com-
mit an illegal act. In the words of the
Dalehite court, was there "room for policy
judgment and decision" when the CIA de-
termined that it would engage in the open-
ing of citizens' mail? This Court would
conclude that there was not.

To begin with, this conclusion seems indi-
cated by the Supreme Court's decision in
Hatahley In Hatahley, the Court noted
that the Interior Department agents had
not complied with the notice provisions of
federal law when they rounded up and de-
stroyed the plaintiffs' horses. The Court
found that the failure to follow federal law,
a fact which made the agents' subsequent
actions illegal, took the decision outside the
ambit of the discretionary function excep-
tion of Section 2680(a). In effect, the Court
held that government agents do not have
the discretion to break the law. 351 U.S.
181, 76 S.Ct. 745.7

7. This Court's research has only disclosed one
published opinion which held that § 2680(a)
barred a suit for damages caused by the illegal
decision of a government official. In Kiiskila v.
United States, 466 F.2d 626 (7th Cir. 1972), a
military base commander had unconstitutional-
ly excluded the plaintiff from her job on a
military base. The court held that a command-
er has wide discretion to exclude people from
his base. It thus felt that § 2630(a) precluded a
claim for damages based on the unconstitution-
al exercise of that discretion. The Kiiskila
court did not make reference to Hatahley, su-
pra. Kiiskila is not controlling in this Circuit
and I decline to follow it.

I am also aware of three other opinions deal-
ing with facts similar to this case. Norman
Hardy v. United States of America, Civ. No.76 -
1423 (D.D.C. February 14, 1977), and Norman
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[5,6] More importantly, if this country
has learned nothing else in the past decade,
it has learned that no man, nor any man
acting on behalf of our government, is
above the law. The Government should not
have the "discretion" to commit illegal acts
whenever it pleases. In this area, there
should be no pcilicy option. Nevertheless, if
the Government's argument were accepted
in this case, that would be the effect of this
Court's decision. Although Congress has
certainly given the CIA a broad mandate to
do whatever is necessary to gather intelli-
gence around the world, this Court refuses
to accept the proposition that it can do
anything.8 This Court therefore holds that
Section 2680(a) does not preclude suits for
damages caused by illegal acts committed
by government officials. The Court further
holds that there is no exception to this rule
for the acts of the CIA.

C. SECTION 2680(b)

[7] The Government also argues that
Section 2680(b), which excepts from the
waiver of sovereign immunity "[a]ny claim
arising out of the loss, miscarriage, or negli-
gent transmission of letters or postal mat-
ter. . . . " would operate to bar the
claim in this case. Such an interpretation
of Section 2680(b), however, ignores the
plain language of the statute. The section
reads "loss, miscarriage, or negligent trans-
mission." Plaintiff is not suing for a delay
in transmission, the misplacing, or the loss

Murphy v. Central Intelligence Agency, No. C.
76-12 (N.D.lowa May 28, 1976) both held that
§ 2680(a) barred claims for illegal mail opening,
but those cases did not focus on the issue of
illegality. In addition, in the Murphy case,
upon which the Hardy decision relied, the
plaintiff appeared pro se and did not resist the
motion to dismiss. In Julia Siebel v. United
States, No. C-76-1737 SC (N.D.Cal. December
17, 1976), Judge Conti also held that § 2680(a)
barred a claim for damages for similar alleged-
ly illegal acts. Although Judge Conti did dis-
cuss the possible illegality of the government's
act, he did not consider the impact of Hatahley,
supra. I respectfully disagree with his deci-
sion.

8. Se also 50 U.S.C. § 403(d)(3) (1970).
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of his letters. Rather, he is suing for the
invasion of his privacy caused by the fact
that the agents deliberately opened and
photographed his mail. The instant situa-

tion is not covered by this section. Neither

• Marine Insurance Co., Ltd. v. United States,

.378 F.2d 812 (2d Cir.), cert. denied, 389 U.S.

• 953, 88 S.Ct. 335, 19 L.Ed.2d 361 (1967), nor

Goodman y. United States, 324 F.Supp. 167,

171-72 (M.D.Fla.), aff'd, 455 F.2d 607 (5th

• Cir. 1971), cited by the Government to sup-

port its argument, persuade this Court to

rule to the contrary. Marine Insurance

simply held that Section 2680(b) applied to

prevent a claim for loss when a package

was removed from the course of the mails,

g. and then returned and subsequently lost in

• the ordinary course of events. Similarly,

Goodman did not extend the meaning of

• Section 2680(b) beyond its plain language.

That case simply dismissed a number of

claims, including misdelivery of the mail, on

several grounds, including Section 2680(b).

Therefore, this Court holds that the instant

claim for invasion of privacy is not barred

by the postal exception contained in Section

2680(b).

D. SECTION 2680(h) AND INTEN-

TIONAL TORTS

• [8] The Government's final argument is

that ZS U.S.C. § 2680(h) (Supp.1975) bars

claims for damages caused by intentional

torts. That section provides an exception

to the waiver of sovereign immunity for:

Any claim arising out of assault, bat-

tery, false imprisonment, false arrest,

malicious prosecution, abuse of process,

libel, slander, misrepresentation, deceit,

or interference with contract rights: Pro-

vided, That, with regard to acts or omis-

sions of investigative or law enforcement

officers of the United States Govern-

ment, the provisions of this chapter and

section 1346(b) of this title shall apply to

• any claim arising, on or after the date of

the enactment of this proviso, out of as-

sault, battery, false imprisonment, false

9. The cases cited by the Government are not on

point. They deal with torts explicitly enumer-

ated in § 2680(h). See, e. g.. Kessler v. General

Services Administration, 341 F.2d 275 (2d Cir.

arrest, abuse of process, or malicious
prosecution. For the purpose of this sub-
section, "investigative or law enforce-
ment officer" means any officer of the
United States who is empowered by law
to execute searches, to seize evidence, or
to make arrests for violations of Federal
law.

Although invasion of privacy is not one of
the torts listed as being excluded in Section
2680(h), the United States argues that the
Court should construe an implied exception
for the CIA's intentional (a.id allegedly ille-
gal) invasion of privacy in this case.

This Court is not persuaded that such an
exception can or should be implied in Sec-
tion 2680(h). If Congress had wished to bar
claims for all intentional torts instead of
just those claims enumerated, it could easily
have said so. A number of courts have held
that those intentional torts not enumerated
are not excluded and thus must be allowed.
Black v. United States, 389 F.Supp. 529, 531
(D.D.C.1975) (trespass and invasion of pri-
vacy); Ira S. Bushey & Sons, Inc. v. United
States, 276 F.Supp. 518, 526 (E.D.N.Y.1967),

aff'd, 398 F.2d 167 (2d Cir. 1968) (trespass);

United States v. Ein Chemical Corp., 161
F.Supp. 238, 245-47 (S.D.N.Y.1958) (conver-
sion). See also Hatahley, supra, 351 U.S. at

181, 76 S.Ct. 745; Laird v. Nelms, 406 U.S.

797, 801-02, 92 S.Ct. 1899, 32 L.Ed.2d 499

(1972) (dictum).! But cf. Anderson v. Unit-
ed States, 548 F.2d 249, 252 (8th Cir. 1977),

petition for cert. filed, 45 U.S.L.W. 3720

(U.S. April 27, 1977). If Congress had in-

tended to include invasion of privacy among

the other enumerated intentional torts in

Section 2680(h), it could have done so three

years ago when it amended the statute.

See Act of March 16, 1974, Pub.L. 93-253,

§ 2, 88 Stat. 50, now codified in 28 U.S.C.

§ 2680(h) (Supp.1975). Invasion of privacy

is not such a new cause of action, as the

Government implies, that it can now be

presumed to catch Congress by surprise.

Moreover, even if this were a case of first

1964); Dupree v. United States, 264 F.2d 140,

142-43 (3d Cir. 1959), reh. denied, 266 F.2d 373

(3d Cir.), cert. denied, 361 U.S. 823, 80 S.Ct. 69,

4 L.Ed.2d 67 (1959).
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impression and there was no history con-
cerning implied exceptions to the waiver of
sovereign immunity, this Court does not
feel that this is a proper case for such an
exception here. Accepting the allegations
of the complaint, we are dealing with the
commission of a series of illegal acts by
agents of the Government." Justice would
certainly not countenance a court straining
the language of a statute in order to deny
the victim of such illegality at least some
measure of compensation. This Court
therefore holds that the claim in this case is
not barred by the provisions of Section
2680(h).

III. CONCLUSION

For all of the reasons given above, the
defendant's motion to dismiss is without
merit and therefore should be denied. An
appropriate order will issue.
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Elizabeth Ann NORTON, Plaintiff,

V.
•

John TURNER et al., Defendants.

Civ. A. No. 76-3-A.

United States District Court,

. E. D. Virginia,
- Alexandria Division.

Jan. 26, 1977.

Action was brought against certain
federal and local law enforcement officers

and the United States to redress allegedly
wrongful entry and search of plaintiff's
apartment. Cross motions for summary
judgment as to liability were filed. The
District Court, Merhige, J., held that forci-
ble nighttime entry into the apartment was

in violation of plaintiff's right to be free

from unreasonable searches and seizures,
that individual officers would not be sub-
jected to monetary liability under the con-
stitutional tort claims if they acted under a
reasonable good faith belief in the legality
of their actions and that under 1974 amend-
ment to Federal Tort Claims Act the Unit-
ed States was not entitled to avail itself of
the immunity defense of the individual offi-
cers.

Order accordingly.

1. Searches and Seizures c=3.3(2)

If the police intend to conduct a search
of one's home for a suspect, they must at
least have probable cause to believe that
the suspect is on the premises. U.S.C.A.
Const. Amend. 4.

2. Searches and Seizures c=3.3(3)

If police officers had probable cause to
believe that nationally renowned fugitive
was in another's apartment their warrant-
less search of the apartment would have
been justified since the fugitive and her
traveling companion had demonstrated ca-
pacity for both violence and elusive flight.
U.S.C.A.Const. Amend. 4.

3. Searches and Seizures ,c=.3.3(3)

Whether police officers had probable
cause for a warrantless entry and search of
apartment was determined by reference to
whether at moment of entry the facts and
circumstances within the officers' knowl-
edge and of which they had reasonably
trustworthy information were sufficient to
warrant a prudent man in believing that
nationally renowned fugitive was inside the
apartment; such assessment was made in
view of the-cumulative effect of the facts
then existing and the totality of the circum-
stances. U.S.C.A.Const. Amend. 4.

4. Searches and Seizures c=3.3(1)

Standing alone, anonymous tip that na-
tionally renowned fugitive, who had fled ,
Califoriiia; was in apartment in Alexandria,
Virginia, was not sufficient to justify war-

rantless entry and search of the apartment,
especially since informant chose to remain
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anonymous, underlying circumstances de-
tailing the manner in which the information
was gathered were unknown and informant
had not previously provided any, much less
accurate, information to the police and did
not supply information against her penal
interest. U.S.C.A.Const. Amend. 4.

5. Searches and Seizures c=>3.3(1)
Although factual assertions contained

in tip from unproven informant that na-
tionally renowned fugitive had come to Al-
exandria, Virginia from Pennsylvania and
had cut her hair were consistent with infor-
mation contained in the FBI investigation
file, such information did not display the
indicia of reliability necessary to justify
warrantless, forced entry into apartment in
which the fugitive allegedly was staying.
U.S.C.A.Const. Amend. 4.

6. Searches and Seizures c=3.3(1)
Anonymous tip that nationally re-

nowned female fugitive was staying in Al-
exandria, Virginia apartment, that she had
come to Virginia from Pennsylvania and
had cut her hair, which information was
consistent with that found in FBI files, did
not, even when coupled with fact that van
bearing Pennsylvania license plates was in
proximity of the apartment and that inves-
tigation revealed, albeit erroneously, that a
black male previously questioned in connec-
tion with weapons violation was occupying
the apartment and that young female voice
responded from officers' knock and refused
to open without display of identification did
not justify warrantless nighttime entry into
and search of the apartment. U.S.C.A.
Const. Amend. 4.

7. Assault and Battery e=.2
False Imprisonment ,3=5
Trespass (7,10
Illegal, warrantless entry into apart-

ment made out prima facie case of assault,
trespass and false imprisonment under Vir-
ginia law. U.S.C.A.Const. Amend. 4.

8. Searches and Seizures c=8
Federal and state law enforcement of-

ficials who participated in unreasonable,
warrantless search of plaintiff's apartment

139

would not be subject to monetary liability
under constitutional tort claims if they act-
ed under a reasonable good faith belief in
the legality of their actions; such qualified
immunity was applicable to claim seeking
recovery under Virginia law for assault,
trespass and false imprisonment. U.S.C.A.
Const. Amend. 4; 42 U.S.C.A. § 1983.

9. Civil Rights (3=43.8(4)
Term "probable cause" when used in

context of the qualified immunity of police
officers from monetary liability where offi-
cers acted under a reasonable good faith
belief in legality of their actions is not
identical with the term "probable cause" in
the constitutional sense; in the context of
immunity, probable cause translates into a
reasonable good faith belief in the legality
of the conduct and such is a less stringent
standard than that used in determining
whether sufficient "probable cause" exists
to justify issuance of an arrest or search
warrant. U.S.C.A.Const. Amend. 4; 42
U.S.C.A. § 1983.

10. Civil Rights e..13.8(4)
To successfully assert qualified immu-

nity defense a police officer must show that
he acted in good faith belief that his con-.
duct was lawful and that his belief was
reasonable; the former standard is subje&-
tive while the latter is objective. U.S.CA.
Const. Amend. 4; 42 U.S.C.A. § 1983., •

11. Civil Rights 0=43.8(2)
For purpose of qualified immunity of a

police officer from monetary liability for
actions taken under a reasonable good faith
belief and the legality thereof there is no
distinction between action brought against
state officials under Civil Rights Act or one
brought against federal agents under the
Constitution. U.S.C.A.Const. Amend. 4; 42
U.S.C.A. § 1983. ' .-

12. Federal Civil Procedure 0=.2515
Material fact issue existed whether law

enforcement officers acted under a reasoni- ,
ble good faith belief in legality of their
warrantless entry into and search of plain-
tiff's apartment, which search was found to
be unreasonable, precluding summary judg-
ment on officers' claim for qualified immu-
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nity from monetary liability. U.S.C.A.
Const Amend. 4.

13. United States 0=129
Liability of the United States for ac-

tions of federal officers in undertaking
what was found to be an unreasonable war-
rantless, nighttime entry into and search of
plaintiff's apartment was not coterminous
with that of its officers and, hence, the
federal government was not entitled to as-
sert the defenses of its agents, specifically
qualified immunity, to defeat plaintiff's
claims under 1974 amendments to the Fed-
eral Tort Claims Act; immunity available
to individual agents in a Bivens-type action
is not a defense available to the govern-
ment to a claim brought under the FTCA.
28 U.S.C.A. §§ 1346(b), 2671 et seq.

14. Civil Rights 0=:.13.8(1)
. Immunity of individual federal officers
to liability and damages for actions within
the scope of their official duties and taken
under reasonable good faith belief in their
legality does not serve to defeat the exist-
ence of a tort but merely provides a defense
for monetary liability; qualified immunity
does not eliminate the wrongfulness of the
conduct. 42 U.S.C.A. § 1983.

15. Injunction 0=96
. Courts will grant injunctive relief to
remedy Fourth Amendment violations un-
der appropriate. circumstances. U.S.C.A.
Const Amend. 4.

16. Searches and Seizures 0=3.3(8)

• An otherwise illegal search does not
attain legality merely because the offend-
ing officer is immune from monetary liabili-
ty. U.S.C.A.Const Amend. 4; 42 U.S.C.A.
§ 1983.

17. Master and Servant 0=.327
Under doctrine of respondeat superior

employers are generally entitled to assert
defenses available to their employees.

I. 28 U.S.C. § 1346(b) confers exclusive jurisdic-
tion upon district courts
of civil actions on claims against the United
States, for money damages, accruing on and
after January 1, 1945, for injury or loss of
property, or personal injury or death caused

18. United States e=,•78(2)
The 1974 amendments to Federal Tort

Claims Act creating a civil cause of action
for intentional tort were remedially orient-
ed. 28 U.S.C.A. §§ 1346(b), 2671 et seq.

Phil J. Hirschkop, Alexandria, Va., for
plaintiff.

James R. Hubbard, Asst. U.S. Atty., Al-
exandria, Va., Joseph P. Dyer, Arlington,
Va., Plato C. Cacheris, Alexandria, Va., Bri-
an P. Gettings, Arlington, Va., for defend-
ants.

MEMORANDUM

MERHIGE, District Judge.

Plaintiff, Elizabeth Ann Norton, brings
this action against certain federal and local
law enforcement officers and the United
States of America to redress an alleged
wrongful entry and search of her apart-
ment. The plaintiff seeks both monetary
and declaratory relief. The action is
brought pursuant to the Constitution of the
United States, 42 U.S.C. § 1983 and state
law. Jurisdiction is attained pursuant to 28
U.S.C. §§ 1331, 1332, 1343 and 1346(b). The
matter comes before the Court on cross-mo-
tions for summary judgment as to liability.

The gravaman of the plaintiff's com-
plaint is the contention that her apartment
was illegally entered by the individual de-
fendants in violation of her rights under the
Fourth Amendment to the Constitution.
Her constitutional claims are premised upon
Bivens v. Six Unknown, etc., Agents, 403
U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619
(1971), and the provisions of 42 U.S.C.
§ 1983. Pendent state common law claims
of assault, trespass, and false imprisonment
are also asserted. The United States of
America is sued under the Federal Tort
Claims Act (FTCA), 28 U.S.C. §§ 1346(b),
2674, and 2680(h).1 The defendants contend

by the negligent or wrongful act or omission
of any employee of the Government while
acting within the scope of his office or em-
ployment, under circumstances where the
United States, if a private person, would be
liable to the claimant in accordance with the
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that their actions were legal under the
Fourth Amendment and the common law.
Secondarily, they maintain that they acted
under a reasonable good faith belief ;n the
legality of their actions and, therefore, are
immune from suit. See Pierson v. Ray, 386
U.S. 547, 557, 87 S.Ct. 1213, 18 L.Ed.2d 288
(1967); Bivens v. Six Unknown, etc.,
Agents, 456 F.2d 1339 (2d Cir. 1972); Hill v.
Rowland, 474 F.2d 1374, 1377 (4th Cir.
1973). Plaintiff's contentions are that the
alleged entry was illegal, that the claims of
immunity of the individual agents are not
ripe for decision under the instant motions,
and that the immunity defense, if any, is
not available to the United States.

I. The Facts

The parties have stipulated many of the
material facts. At approximately 8:13 p.
m. on Saturday, March 15, 1975, Officer
Donald C. Green of the Alexandria, Virgin-
ia Police Department received an anony-
mous telephone call regarding the where-
abouts of Patricia Campbell Hearst, then a
nationally renowned fugitive. William and
Emily Harris were also being sought on
related matters. Officer Green immediate-
ly advised Agent Mackey of the Federal
Bureau of Investigation's Alexandria field
office of the call and relayed the conversa-
tion as follows:

law of the place where the act or omission
occurred.

The liability of the United States is predicated
upon 28 U.S.C. § 2674 which provides

The United States shall be liable, respect-
ing the provisions of this title relating to tort
claims, in the same manner and to the same
extent as a private individual under like cir-
cumstances, but shall not be liable for inter-
est prior to judgment or for punitive dam-
ages.

If, however, in any case wherein death was
caused, the law of the place where the act or
omission complained of occurred provides, or
has been construed to provide, for damages
only punitive in nature, the United States
shall be liable for actual or compensatory
damages, measured by the pecuniary injuries
resulting from such death to the persons re-
spectively, for whose benefit the action was
brought, in lieu thereof. June 25, 1948, c.
646, 62 Stat. 983;

An action of this nature is authorized by 28
U.S.C.A. § 2680(h)

141

"You know Patty Hearst is supposed to
be in Pennsylvania but she's not. She's
currently at 649 Notabene Drive, Apart-
ment 10, in Alexandria and she's been
there for the last week or ten days. She
has cut her hair and she's with one of the
people who left with her from Califor-
nia."

Agent Mackey thereupon advised Special
Agent-in-Charge, Robert Kunkel, who di-
rected that the investigation of the anony-
mous tip be headed by Special Agent Rob-
ert O'Brien. Special Agent O'Brien was
the Coordinator for the Alexandria Division
for the nationwide search for Miss Hearst
and other allegedly connected fugitives.
The Hearst investigation was code named
HEARNAP by the FBI. Upon being con-
tacted and advised of the tip, Special Agent
O'Brien took charge of the investigation.
He and three other FBI agents proceeded
to the Alexandria Police Department head-
quarters. It should be noted that the
HEARNAP file contained at that time, in
part, the following information: (1) the fu-
gitives generally resided in low income:ar-
eas; (2) their general mode of transporta-
tion was either rental cars or used vans;
and (3) Ms. Hearst had reportedly, cut her
hair in September of 1974.

Upon arriving at the Alexandria Police
Department, it was determined through the

The provisions of this chapter and section
1346(b) of this title shall not apply to7--

• • • • • •

(h) Any claim arising out of assault, bat-
tery, false imprisonment, false arrest, mali-
cious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or inter-
ference with contract rights: Provides. That,
with regard to acts or omissions of investiga-
tive or law enforcement officers of the United
States Government, the provisions of this
chapter and section 1346(b) of this title shall
apply to any claim arising, on or after the
date of the enactment of this proviso, out of
assault, battery, false imprisonment, false ar-
rest, abuse of process, or malicious prosecu-
tion. For the purpose of this subsection,
"investigative or law enforcement officer"
means any officer of the United States who is
empowered by law to execute searches, to
seize evidence, or to make arrests for viola-
tions of Federal law.



319

•142 427 FEDERAL SUPPLEMENT

• use of locator crisscross indexes published
by the telephone company, that the referred
to apartment was occupied by one Victor
Henry Evol, but no telephone number could
be located. A check of police department
records revealed that Mr. Evol was a black
male who had been interviewed on July 23,
1974 by Alexandria police officers in con-
nection with a complaint involving a con-
cealed weapon. The information attained
revealed that no charges had been brought
against Mr. Evol.

Stipulated facts reveal that on March 15,
1975, Evol was not the tenant of the apart-
ment. Plaintiff had leased the apartment
on November 1, 1974 shortly after Mr. Evol
had vacated the premises. On March 12,
1975, three days prior to the incident in
issue, Ms. Norton, the plaintiff, was inter-
viewed at her apartment by a local FBI
agent, Larry Bartlett, in connection with an
investigation of a stolen automobile.
Agent Bartlett's report concerning this in-
terview was neither dictated nor tran-
scribed until subsequent to the incident in-
volved herein. Accordingly, the FBI's then
recent contact with and identification of
the occupant of 649 Notabene Drive, Apart-
ment 10, was not contained in the briefing
preparatory to the investigation of the
Hearst tip.

At approximately 9:30 p. m., March 15,
1975, the four FBI agents and two Alexan-
dria detectives drove to a site close to the
apartment in question. They Were there
joined by two uniformed police officers.
Agent O'Brien furnished all the agents and
officers with photographs and physical de-
scriptions of the fugitives and advised them
that each fugitive had been designated by
the FBI as armed and dangerous. One of
the Alexandria detectives, Mr. Turner, was
then dispatched to survey the building.
The apartment building, located in a well
lighted low income area, is a separate brick
structure containing ten units. The front
entrance is the only method of ingress or
egress save the windows. Apartment 10 is
located on the third floor of the building
and has only a rear view. On the night in
question, there was no resident manager at

the apartments and the name of the occu-
pant of Apartment 10 was not contained on
the vestibule mailbox. Parked outside the
apartment units was a white van with
Pennsylvania license plates.

Upon Detective Turner's return from his
survey, the agents and officers proceeded to
the apartment. Agent O'Brien at the park-
ing lot briefing advised the officers of three
possibilities: (1) the HEARNAP fugitives
Hearst, Harris and Harris were in the
apartment; (2) the tip was an attempt to
set up an ambush; or (3) the tip was an
attempt to harass an innocent party. At
approximately 10:07 p. m., Agents O'Brien
and McLaughlin and Detectives Turner and
Bland proceeded to Apartment 10. The
light was on and music was being played
when the agents arrived. Two minutes la-
ter, Agent O'Brien knocked on the door of
the apartment. At this time Ms. Norton
was at home alone. She was fully dressed.
The door to Apartment 10 did not contain a
peephole.

Ms. Norton responded to the knock by
asking "Who's there" or "Who is it"?
Agent O'Brien indicated that it was the
FBI. Ms. Norton requested identification.
While the details of the ensuing conversa-
tion are disputed, the parties agree that the
plaintiff never was shown the agents' cre-
dentials. The plaintiff turned to call FBI
offices in an effort to secure some verifica-
tion that the men at the door were, in fact,
agents. The agents and detectives then
attempted to forcibly open the door by
striking it. Ms. Norton, fearing that the
door would be destroyed, unlatched the lock
and the door sprang inwardly open. The
law enforcement officers entered the apart-
ment with weapons drawn. A search of the
apartment revealed no traces of the sought
after fugitives.

Agent O'Brien then advised the plaintiff
of the call which prompted the intrusion.
It has subsequently been determined that
the "tip" was probably made by a neighbor
of the plaintiff with whom Ms. Norton fre-
quently quarreled. No attempt was made
by the defendants to obtain a search war-
rant prior to the forced entry.
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II. The Legality of the Defendants'
Conduct

[1-3] With respect to the alleged consti-
tutional torts, the threshold issue presented
is whether or not the defendants' actions
were violative of the Fourth Amendment's
prohibition against unreasonable searches
and seizures. In the context of the instant
controversy, the issue is framed in terms of
the standards applicable to the execution of
an arrest warrant at the residence of a
'third party not named in the warrant. The
Supreme Court, to date, has not directly
confronted the issue. See United States v.
Watson, 423 U.S. 411, 418 n.6, 96 S.Ct. 820,
46 L.Ed.2d 598 (1976); Gernstein v. Pugh,
420 U.S. 103, 113 n.13, 95 S.Ct. 854, 43
L.Ed.2d 54 (1975); Coolidge v. New Hamp-
shire, 403 U.S. 443, 480-481, 91 S.Ct. 2022,
29 L.Ed.2d 564 (1971); Jones v. United
States, 357 U.S. 493, 499-500, 78 S.Ct. 1253,
2 L.Ed.2d 1514 (1958). It is clear, however,
that "if the police intended to conduct a
search of a man's home for a suspect, they
must at least have probable cause to believe
that he is on the premises?! Lankford v.
Gelston, 364 F.2d 197, 202-203 (4th Cir.
1966) (emphasis added). See also United
States v. James, 528 F.2d 999, 1017 (5th Cir.
1976); United States v. Brown, 151 U.S.
App.D.C. 365, 467 F.2d 419, 423 (1972);
United States v. McKinney, 379 F.2d 259,
262-263 (6th Cir. 1967).2 Accordingly, the
pivotal inquiry is the existence of probable
cause that Ms. Hearst occupied Apartment
10 at the time the agents forcibly entered
the apartment. To paraphrase an oft quot-
ed definition of probable cause, this Court
must determine whether, at the moment of
the entry, the facts and circumstances with-
in the officers' knowledge and of which

2. The plaintiff contends that the police are re-
quired to obtain a search warrant in order to
lawfully execute an arrest warrant in the dwell-
ing of a third party. Only exigent circumstanc-
es, it is submitted, can relieve the officers of
this obligation. Cf. Virgin Islands v. Gereau,
502 F.2d 914, 928 (3d Cir. 1974). The Court is
satisfied that if the officers had probable cause
to believe that Ms. Hearst was in the apart-
ment, their subsequent conduct was justified.
The fugitives in question had demonstrated a
capacity for both violence and elusive flight.

v. TURNER 143
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they had reasonably trustworthy informa-
tion were sufficient to warrant a prudent
man in believing that Ms. Hearst was inside
the apartment. Berger v. New York, 388
U.S. 41, 55, 87 S.Ct. 1873, 18 L.Ed.2d 1040
(1967); Beck v. Ohio, 379 U.S. 89, 91, 85
S.Ct. 223, 13 L.Ed.2d 142 (1965); Draper v.
United States, 358 U.S. 307, 313, 79 S.Ct.
329, 3 L.Ed.2d 327 (1959); Husty v. United
States, 282 U.S. 694, 700-701, 51 S.Ct. 240,
75 L.Ed. 629 (1931); Carroll v. United
States, 267 U.S. 132, 162, 45 S.Ct. 280, 69
L.Ed. 543 (1925). This assessment must be
made in view of the cumulative effect of
the facts then existing and the totality of
the circumstances.

[4, 5] The Court has little difficulty in
concluding that the anonymous tip,2 stand-
ing alone, is not sufficient to justify the
challenged police action. The informant
chose to remain anonymous. The underly-
ing circumstance detailing the manner in
which the information was gathered is also
unknown. See Spinelli v. United States,
393 U.S. 410, 416, 89 S.Ct. 584, 21 L.Ed.2d
637 (1969). The informant had not previ-
ously provided any, much less accurate, in-
formation to the police. Jones v. United
States, 362 U.S. 257, 267-272, 80 S.Ct. 725, 4
L.Ed.2d 697 (1960); United States v. Fuller,
441 F.2d 755 (4th Cir. 1971). Nor did the.
informant supply information against her
penal interest. United States v. Harris, 403
U.S. 573, 91 S.Ct. 2075, 29 L.Ed.2d 723
(1971). Aside from the conclusory state-
ment that Ms. Hearst was occupying Apart-
ment 10, the only factual assertions con-
tained in the tip were that (1) Ms. Hearst
had come to Alexandria from Pennsylvania
and (2) she had cut her hair. Both of these
facts were consistent with information con-

See United States v. Cravero, 545 F.2d 406, 416
at n.30 and text (5th Cir. 1976).

3. To the extent that there is any material differ-
ence, the Court is concerned with the tip as
conveyed to the defendants rather than as later
transcribed by the Alexandria Police Depart-
ment. The parties agree that the statement
quoted in the main text hereof represents the
information available to these defendants at the
time of their actions.
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fained in the FBI HEARNAP investigation
file. It was public knowledge, however,
that Ms. Hearst was last known to be tak-
,ing refuge in Pennsylvania. The statement
concerning Ms. Hearst's appearance applies
'whit equal accuracy to literally millions of

• women. In short, neither the tip itself nor
the informant display the indicia of reliabil-

• ,ity necessary.to warrant the forcible entry
into the dwelling of a citizen of the United
States in the dead of night. Cf. Ker v.

• California, 874 U.S. 23, 83 S.Ct. 1623, 10
L.Ed.2d 726 (1963). Indeed, the Court
would be hard pressed to imagine a less
trustworthy basis for the drastic action tak-
en. As noted by Judge Sobeloff, informa-
tion from an "anonymous and unverifiable
soigce is [notj probable cause for the search
of a home." Lankford v. Gelston, supra,
364 F.2d at 202. The Court must also,
however, consider any additional informa-
tion obtained during the investigation

• which may fortify the otherwise deficient
tip and, hence, support a finding of proba-
ble cause. Whiteley v. Warden, 401 U.S.
560, 567, 91 S.Ct. 1031, 28 L.Ed.2d 306
(1971); Spinelli v. United States, 393 U.S.
410, 416, 89 S.Ct. 584, 21 L.Ed.2d 637 (1969);
Draper v. United States, 358 U.S. 307, 313,
79 S.Ct. 329, 3 L.Ed.2d 327 (1969).

[6, 7] The defendants assert that several
facts independently verified the accuracy of
the anonymous tip. First, the defendants
point to their police station-house investiga-
tion which erroneously revealed that a
black male, who had previously been ques-
tioned but not charged in connection with a
weapons violations, was the occupant of the
apartment. The correlation between the
inaccurate fact and the location of Ms.
Hearst can only, generously, be described as
tenuous. The Court similarly finds little
probative value in the fact that the apart-
ment is located in a lower income area of
the City of Alexandria, Virginia. The
strongest evidence the defendants have

4. The van, as it turns out, belongs to the plain-
tiff. The defendants, however, were unaware
of this fact.

5. The Court's conclusion that the entry was
illegal results in the establishment of a prima

presented on this issue is the presence of a
van with Pennsylvania license plates in the
proximity of the plaintiff's apartment.4
This fact conformed with the then current
information contained in the HEARNAP
file as to the fugitive's former location and
general mode of transportation. No at-
tempt was made to ascertain who was the
owner of the vehicle and whether it had
any connection with the Hearst investiga-
tion. Even with the benefit of this infor-
mation, however, Agent O'Brien cautioned
the other law enforcement officials that the
tip could be a prank. The only additional
facts that the defendants submit support a
finding of probable cause are that (1) a
young female voice, as opposed to that of a
black male, responded to" their knock on the
door; and (2) that the plaintiff refused to
open the door without verifying the identi-
ty of the intruders.

A finding of probable cause in this case
would give unprecedented weight to a con-
clusory tip from an anonymous source
whose accuracy is purportedly verified only
by the proximity of a vehicle bearing Penn-
sylvania license plates to the apartment in
question. Fortunately, the Constitution re-
quires a firmer basis of justification before
sanctioning a forcible intrusion into one's
home. Lankford v. Gelston, supra. The
so-called corroboration offered by the de-
fendants was, at best, merely consistent
with a belief that Ms. Hearst occupied
Apartment 10. The evidence was not af-
firmatively probative of that fact. In
short, the Court concludes that, at the mo-
ment of entry,-the facts and circumstances
within the defendants' knowledge and of
which they had reasonably trustworthy in-
formation were not sufficient to warrant a
prudent man into believing that Ms. Hearst
was inside the apartment. Accordingly, the
plaintiff has established that the defend-
ants have violated her rights under the
Fourth Amendment to be secure from un-
reasonable searches and seizures.5

facie case of assault, trespass and false impris-
onment under Virginia law. See Montgomery

26-729 0 - 78 - 21
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III. Immunity Defenses

A. Individual defendants

[8-11] The individual defendants have
moved for summary judgment on the basis
of their alleged entitlement to a qualified
immunity from monetary liability. Each of
the individual defendants are law enforce-
ment officers who, at the time of the inci-
dent in question, were acting within the
scope of their official duties. Accordingly,
these defendants will not be subjected to
monetary liability under the constitutional
tort claims if they acted under a reasonable
good faith belief in the legality of their
actions. 4 Pierson v. Ray, 386 U.S. 547, 557,
87 S.Ct. 1213, 18 L.Ed.2d 288 (1967); Hill v.
Rowland, 474 F.2d 1374, 1377 (4th Cir.
1973); Bivens v. Six Unknown, etc., Agents,
456 F.2d 1339, 1347 (2d Cir. 1972). Cf. G.
M. Leasing Corp. v. United States,   U.S.
„ 97 S.Ct. 619, 50 L.Ed.2d 530

(1977). The Court is of the further opinion
that this qualified immunity is applicable to
actions brought under Virginia law. Yeatts
v. Minton, 211 Va. 402, 177 S.E.2d 646
(1970) Davidson v. Allam, 143 Va. 367, 130
S.E. 245 (1925). The cases cited by the
plaintiff to the contra involve defendants

Ward & Co. v. Wickline, 183 Va. 485, 50 S.E.2d
387 (1948); Burgess v. Commonwealth, 136 Va.
697, 118 S.E. 273 (1923). The defendants, of
course, remain free to assert any available de-
fenses.

6. The immunity afforded a police officer at
common law and under 42 U.S.C. § 1933 was
articulated by the Supreme Court in terms of
"good faith and probable cause." Pierson v.
Ray, supra, 386 U.S. at 555 and 557, 87 S.Ct.
1213. See also Scheuer v. Rhodes, 416 U.S.
232, 245, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974).
The Court of Appeals in Bivens v. Six Un-
known, etc., Agents, 456 F.2d 1339, 1347 (2d
Cir. 1972) clarifies that the term "probable
cause" when used in the context of immunity is
not identical with the term "probable cause" in
the constitutional sense. In the context of im-
munity probable cause translates into a reason-
able good faith belief in the legality of the
conduct. Bivens v. Six Unknown. etc., Agents,
supra, 456 F.2d at 1347. This is a less stringent
standard than that used in determining wheth-
er sufficient "probable Cause" exists to justify
the issuance of an arrest or search warrant.
See Bil•ens v. Six Unknown, etc., Agents,
supra, at 1348-49 (concurring opinion). In or-
der to successfully assert the immunity de-

417 F Supp —4
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who were private citizens as opposed to
police officers acting within the scope of
their official duties, and hence, are inappo-
site. See, e. g., Zayre of Virginia, Inc. v.
Gowdy, 207 Va. 47, 147 S.E.2d 710 (1966);
Montgomery Ward & Co. v. Wickline, 188
Va. 485, 50 S.E.2d 387 (1948).

[12] The Court is .not satisfied, however,
that the defendants' entitlement to the
qualified immunity in the instant case can
summarily be established. The applicability
of this immunity is dependent upon factual
findings. Where these factual matters are
undisputed, i. e., in the face of uncontro-
verted affidavits, summary judgment may
be appropriate. Midwest Growers Co-op.
Corp. v. Kirkemo, 533 F.2d 455 (9th Cir.
1976); Burgwin v. Mattson, 522 F.2d 1213
(9th Cir. 1975); Brubaker v. King, 505 F.2d
534 (7th Cir. 1974); Tritsis v. Backer, 501
F.2d 1021 (7th Cir. 1974). In the instant
case, however, despite the stipulation of
many facts, there remains an unresolved.
factual issue concerning the number of
false anonymous tips that the defendants
had received. The plaintiff represents that
the defendants, prior to this incident, had
received approximately 50 false tips. Dis-

fense, an officer must show (1)'he acted iña ,
good faith belief that his conduct was lawful;
and (2) his belief was reasonable. The former
standard is subjective while the latter is objet- •
tive. Bivens v. Six Unknown, etc., Agents,
supra at 1348. .

This • analysis appears to be the, prevailing
standard throughout • the nation.' See. G. M.
Leasing Corp. v. United States, -- U.S.
 , 97 S.Ct. 619, 50 L.Ed.2d 530 (1977); Hill,,

' v. Rowland, 474 F.2d 1374, 1377 (4th Cir. •
1973); Jones v. Perrigan, 459 F.2d 81,133 (661
Cir. 1972); Rodriguez , v. 'Jones, 473 .F.2d 559,,
605 (5th Cir. 1973); Tritsis v.' Backer, 501 F,2d
1021 (7th Cir. 1974); Apion v, Wilson, 165 '
U.S.App.D.C. 22, 506 F.2d 83, 92-93 (1974);_.
Mark v. Groff, 521 F.2d 1376 (9th Cir. -1975).
Moreover, there is no distinction in this regard.
between an action brought against state offi:
cials under 42 U.S.C. § 1983 or iine‘bri'iught
against a federal agent under a RiVeds-type -
claim. See, e. g., Rodriguez y. Jones; 473.f.2t1'.̀
559 (5th Cir. 1973); Mark v. GrOff,' 521 ,F.2d
1376 (9th Cir. 1975); Bivens.v. Six .lizmkno;vn,'
etc., Agents, supra, 456 ,F.2d 1339 (2ci
1972); Paton v. La Prade, 524 F.2d 862 (3c1 Cir.'
1975). - . ,
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covery relating to these tips had not been
completed by the time the motions now
under consideration were filed. The rea-
sonableness of the defendants' belief in the
whereabouts of Ms. Hearst—an objective
standard—may be questioned in light of
numerous and allegedly equally nonmerito-
rious "tips". Accordingly, the Court will
deny the individual defendants' motion for
summary judgment at this time. See Jar-
oslawicz v. Seedman, 528 F.2d 727, 737 (2d
Cir. 1975); Laverne v. Corning, 522 F.2d
1144, 1147 (2d Cir. 1975). Cf. Pierson v.
Ray, 386 U.S. 547, 557, 87 S.Ct. 1213, 18
L.Ed.2d 288 (1967).

B. Immunity of the United States

[13] The liability of the United States
arises, if at all, under the 1974 amendments
to the Federal Tort Claims Act (FTCA), 28
U.S.C. § 2671 et seq.7 The United States
submits that it is entitled to assert the
defenses of its agents to defeat the plain-
tiff's claim under that Act. In other words,
the United States views its own liability as
being coterminous with that of its officers.
For the reasons that follow, the Court con-
cludes otherwise.

[14-16] The United States advances two
arguments in support of its position. First,
the government maintains that illegal
searches and seizures conducted in a reason-
able good faith belief in their legality are
not "wrongful" within the meaning of the
FTCA. See 28 U.S.C. § 1346(b). The impo-
sition of liability for conduct which is not
wrongful, it is submitted, would contravene
Supreme Court decisions which prohibit the
application of strict liability theories under
the FTCA. See, e. g., Dalehite v. United
States, 346 U.S. 15, 73 S.Ct. 956, 97 L.Ed.
1427 (1953); Laird v. Nelms, 406 U.S. 797,
92 S.Ct. 1899, 32 L.Ed.2d 499 (1972).

This argument suffers the defect of a
false premise. The immunity of individual

7. The parties have not raised, at least at this
juncture, any questions relating to the difficul-
ties in pursuing a claim stemming from a con-
stitutional violation within the statutory frame-
work primarily designed to deal with negli-

officers does not serve to defeat the exist-
ence of a tort—it merely provides a defense
to monetary liability.

"Such immunity does not mean that con-
duct which would amount to a tort on the
part of other defendants is not still equal-
ly tortious in character, but merely that
for the protection of a particular defend-
ant, or interests which he represents, he
is given absolution from liability."

W. Prosser, The Law of Torts, ch. 26 at 970
(4th ed. 1971). Indeed, it has been recog-
nized that the "good faith defense in a suit
for damages brought against any federal
official . . . is not assertable in tilt
face of a quest limited to injunctive, declar-
atory or mandamus relief." National Trea-
sury Employees Union v. Nixon, 160 U.S.
App.D.C. 321, 492 F.2d 587, 609 (1974). See
also Timmerman v. Brown, 528 F.2d 811,
814 (4th Cir. 1975). The courts will grant
injunctive relief to remedy Fourth Amend-
ment violations under appropriate circum-
stances. Lankford v. Gelston, 364 F.2d 197
(4th Cir. 1966); Illinois Migrant Council v.
Pilliod, 398 F.Supp. 882 (N.D.I11.1975). In
short, the qualified immunity of a law en-
forcement officer does not eliminate the
wrongfulness of his conduct. An otherwise
illegal search does not attain legality mere-
ly because the offending officer is not sub-
ject to monetary liability. Accordingly, the
plaintiff herein is not attempting to impose
liability without fault. On the contra, the
Court has already concluded that fault ex-
ists. The pertinent issue is whether the
plaintiff's injuries are compensable under
the FTCA regardless of the potential immu-
nity of the individual defendants.

[17] The second argument advanced by
the United States is of more substance. As
the government's liability under the FTCA
is in the nature of respondeat superior, the
United States asserts that it is entitled to
the defenses of its employees. There is no
disputing that both the structure of the

gence actions. See Boger, Gitenstein and Ver-
kuil, The Federal Tort Claims Act Intentional
Torts Amendment: An Interpretative Analysis,
54 U.N.C. L.Rev. 497, 517-543 (1976).
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FTCA 8 and the case law arising thereunder
establish that "the Government was to be

made liable according to state law under
the doctrine of respondeat superior . ."
Laird v. Nelms, supra, 406 U.S. at 801, 92

S.Ct. at 1901. See also Feres v. United

States, 340 U.S. 135, 71 S.Ct. 153, 95 L.Ed.

152 (1950). Employers, moreover, are gen-

erally entitled to assert defenses available

to their employees. Restatement (Second)

of Agency § 219 (1957).

A colorable argument can be fashioned
that an agent's immunity from civil liability

is not a defense which can be asserted by a
principal.s This Court is not satisfied, how-
ever, that the resolution of the important
legal issue presented in the instant case
should be dictated by the conceptual nice-
ties which constitute the basis for this con-
tention. A more concrete foundation for
the Court's conclusion lies in the intent of
Congress in enacting the legislation creat-
ing a cause of action against the United
States.

Prior to 1974, the doctrine of sovereign
immunity and the explicit exclusion of in-
tentional torts from the coverage of the
FTCA precluaed a victim of an illegal
search and seizure from obtaining a remedy
against the United States. An aggrieved

8. See 28 U.S.C. § 2674 which provides in part:

The United States shall be liable, respect-
ing the provisions of this title relating to tort
claims, in the same manner and to the same
extent as a private individual under like cir-
cumstances. (emphasis supplied)

28 U.S.C. § 1346(b) provides in part:
(b) Subject to the provisions of chapter

171 of this title, the district courts, together
with the United States District Court for the
District of the Canal Zone and the District
Court of the Virgin Islands, shall have exclu-
sive jurisdiction of civil actions on claims
against the United States, fur money dam-
ages, accruing on and after January 1, 1945,
for injury or loss of property, or personal
injury or death caused by the negligent or
wrongful act or omission of any employee of
the Government while acting within the
scope of his office or employment, under
circumstances where the United States, if a
private person, would be liable to the claim-
ant in accordance with the law of the place
where the act or omission occurred. (em-
phasis supplied)

147

citizen's sole source for monetary compensa-
tion lay in an action against the individually
offending officer brought under Bivens v.
Six Unknown, etc., Agents, 403 U.S. 388, 91
S.Ct. 1999, 29 L.Ed.2d 619 (1971). In 1974,
however, the FTCA was amended to include
the following:
Provided, That, with regard to acts or
omissions of investigative or law enforce-
ment officers of the United States
Government, the provisions of this chap-
ter and section 1346(b) of this title shall
apply to any claim arising, on or after the
date of the enactment of this proviso, out
of assault, battery, false imprisonment,
false arrest, abuse of process, or malicious
prosecution. For the purpose of this sub-
section, "investigative or law enforce-
ment officer" means any officer of the
United States who is empowered by law
to execute searches, to seize evidence, or
to make arrests for violations of Federal
law. 28 U.S.C. § 2680(h) (as amended).

As expressed in the Senate Report accom-
panying the amendment, "Rifle effect of
this provision is to deprive the Federal
Government of the defense of sovereign
immunity in cases . . • . [involving]
the same kind of conduct that is alleged to
have occurred in Bivens (and for which that
case imposes liability upon the individual

9. Commentators have made a distinction be-
tween privileges and immunities describing ,a
principal's ability to assert the defenses of his
agent under vicarious liability theory. See Re-
statement (Second) of Agency § 217 (1957);. CL
W. Prosser, The Law of Torts, ch. 26, p. 970
(4th ed. 1971). A principal is said to be able to
avail himself of his agent's privileges, but not
his immunities. A law enforcement officer's
defense to monetary liability has been 'termed
an immunity by some, see, e. g., Pierson v. Ray,
supra, 386 U.S. at 555, 87 S.Ct. 1213; Bivens V.
Six Unknown, etc., Agents, supra, -403 U.S. at
397, 91 S.Ct. 1999; W. Prosser, The Law of
Torts § 132 (4th ed. 1971); 2 F. Harper and F.
James, The Law of Torts § 29.8 (1956); but as a
privilege by others, see, e. g., Restatement
(Second) of Torts §§ 10, 121(b), and a simple
defense as opposed to either an immunity or
privilege by at least one court. See Bivens v.
Six Unknown, etc., Agents, supra, 456 F.2d at
1347. Faithful adherence by the courts to
these distinctions in discussing the shielding of
officers from monetary liability is absent.
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Government officials involved.)" I° S.Rep.
No. 93-588, 93d Cong., 2d Sess., 1974 U.S.

Code Cong. & Ad.News pp. 2789, 2791
(1974);

The 1974 amendment te the FTCA 11 had

its genesis in a series of ill-conceived and

highly publicized narcotic raids which took

place in the spring of 1973. The most wide-

ly publicized incidents involved the unan-

nounced forcible nighttime entry into the

homes of two families by federal narcotic

agents. These raids occurred in Collinsville,

Illinois. Senator Percy of Illinois was

scheduled to conduct hearings concerning

the reorganization of the various drug law

enforcement agencies. These hearings

were expanded to include testimony con-

cerning the Collinsville incidents. In the

report stemming from these hearings, Sena-

tor Percy proposed to limit the abuses done

by federal officers, in part, by amending

the FTCA so as to allow actions by aggriev-

ed citizens against the United States.12

The Senator gave two reasons why an ac-

10. The above-quoted passage and the entire
•Senate Report amply refute the defendants'

contention that the 1974 amendment does not

apply to the so-called constitutional torts.

11. Pub.L. 93-253, § 2, 88 Stat. 50 (March 16,

1974). The legislative history of this provision

is somewhat less developed than one might

have anticipated. The amendment was at-

tached by the Senate to legislation initiated in

the House of Representatives which pertained

to the reorganization of certain drug law en-

forcement agencies. The only apparent associ-

ation between the amendment to the FTCA and

the House bill is the fact that the Collinsville

raid was carried out by narcotics agents. The

only source of legislative intent of the FICA

amendment in the House of Representatives is

to be found in the debates occurring after the

Senate had passed the amendment. The de-

bate in the House focuses on the germaneness

of the provision to the proposed reorganization

of drug law enforcement agencies and the de-

sirability of a more comprehensive approach to

the problem of remedying illegal searches and

seizures. See 120 Cong.Rec. 5285-5290 (1974).

The only substantive analysis of the legislation

was provided by Representative Wiggins who

stated:
"[t]he amendment creates a civil cause of
action by amendment to the Federal Tort

Claims Act for intentional torts committed by

law enforcement officers. The specific prob-

don must lie against the UniLed States as
opposed to one solely against the agents.

While this [an action against an indi-
vidual agent] gives victims of abusive
tactics some opportunity for relief, their
remedy is severely limited by the ease
with which agents can usually establish
the defense of having acted in good faith
and with probable cause. Moreover,
causes of action against officials as indi-
viduals will, on occasion, be virtually
worthless since government employees
may be so lacking in funds as to he
judgment proof.

S.Rep. No. 93-469, 93d Cong., 1st Sess. 36
(1973) (Individual views of Senator Percy)
(emphasis supplied). Senator Percy con-
cluded his statement with an expressed in-
tention to introduce legislation implement-

ing his views. It is clear from the above
quoted passage that Senator Percy's view
of an effective tort remedy did not include
the invocation by the United States of the
immunity defenses of its agents.

Shortly thereafter Senator Percy intro-
duced the promised legislation.I3 The Sen-

lem envisioned by the proponents of the
amendment were Fourth Amendment viola-
tions where a police officer may improperly
enter the premises of a suspect.
The purpose of the amendment was to give

a civil remedy to the aggrieved person for
injury and damages sustained by reason of
the entry." 120 Cong.Rec. 5286-5287 (1974)

(Remark by Rep. Wiggins).
These comments support the Court's view dis-

cussed infra. to the effect that the legislation

was remedially oriented.
A more detailed account of the political con-

siderations surrounding the passage of the

amendment can be found in Boger, Gitenstein

and Verkuil, The Federal Tort Claims Act In-

tentional Torts Amendment: An Interpretative

Analysis, 54 U.N.C. L.Rev. 497, 500-517 (1976).

12. S.Rep. No. 93-469, 93d Cong., 1st Sess. The

second prong of Senator Percy's attack on law

enforcement abuses was the repeal of the "no-

knock" authority granted under 21 U.S.C.

§ 879(b). This was eventually accomplished in

Pub.L. No. 93-481, 88 Stat. 1455.

13. A similar piece of legislation drafted by the

Justice Department and introduced by Senator

Hruska of Nebraska was also being considered

at that time. S. Bill 2558, 93d Cong., 1st Sess.,

119 Cong.Rec. 33499 (1973). While there were

differences between Senator Hruska's pro-

posed bill and the ultimately enacted legisla-
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ate Report accompanying the bill states

that
this provision should be viewed as a coun-

terpart to the Bivens case and its progen-

ty, in that it waives the defense of sover-

eign immunity so as to make the Govern-

ment independently liable in damages for

the same type of conduct that is alleged

to have occurred in Bivens (and for which

that case imposes. liability upon the indi-

vidual Government officials involved).

S.Rep. No. 93-588, 93d Cong., 2d Sess., 1974

U.S.Code Cong. & Ad.News pp. 2789, 2791

(1974). The Senate Report had earlier char-

acterized the Supreme Court's decision in

Bivens as creating "a right of action

against Federal agents for illegal searches

and seizures conducted in bad faith or with-

out probable cause." 1974 U.S.Code Cong.

& Ad.News at p. 2790 (1974) (emphasis sup-

plied). The Report continues to note that

the amendment "would submit the Govern-

ment to liability whenever its agents act

under color of law so as to injure the public

through search and seizures that are con-

ducted without warrants or with warrants

issued without probable cause." 1974 U.S.

Code Cong. 4 Ad.News at p. 2791 (1974)
(emphasis supplied).

Both the United States and the plaintiff

point to the Senate Report in support of

their respective positions. The United

States contends that the repeated refer-

ences to Bivens reflect an intent to make

the government's liability coterminous with

that of its agents. In other words, Con-

gress intended to incorporate Bivens in its

entirety, including the immunity doctrines
arising thereunder.

While the Court cannot conclude the
government's argument to be unreasonable,
it is the Court's view that the more logical

tion, those differences do not bear on the issue

before the Court. See Boger. Gitenstein and

Verkuil, The Federal Tort Claims Act Intention-

al Torts Amendment: An Interpretative Analy-

sis, 54 U.N.C.L. Rev. 497, 510-517 (1976). For

a discussion of other prvosals concerning ille-

gal searches and seizures, see Geller. Enforcing

the Fourth Amendment: The Exclusionary

Rule and its Alternatives, 1975 Wash. U.L.J.

621 (1975).

149

interpretation is that the Senate Report
illustrates the congressional intention of
providing a remedy to victims of illegal
searches and seizures regardless of the mo-
tivation of the offending governmental
agent. The Senate repeatedly utilized dis-
junctive language in describing the circum-
stances under which liability would attach.
By using phrases such as "bad faith or

without probable cause", and "without war-
rants or with warrants issued without prob-

able cause" Congress seemingly intended to

provide for monetary recovery in instances
where the offending federal agent would
enjoy immunity.14 The defendant attrib-
utes this language to a mistakingly broad

reading of Bivens by the Senate. While
this may or may not be accurate, the rele-
vant inquiry is into what the 'Senate
thought Bivens stood for.

[18] The Senate Report outlined the

reasons behind the considered need to '

amend the FTCA as follows:

For years scholars and commentators

have contended that the Federal Govern-
ment should be liable for the tortious acts
of its law enforcement officers when they
act in bad faith or without legal justifica;
tion. However,, the Federal Tort Claims •

Act (28 U.S.C. 2671-2680 the embodiment
of sovereign, immunity in the United
States Code, protects the Federal Govern-,
ment from liability where its agents corn-
mit intentional torts such as assault and

battery. The injustice of this *vision",
should be manifest—for under the Feder-
al Tort Claims Act' a Federal mail truck'
driver creates direct federal liability if he.
negligently runs down a citizen on, the
street but the Federal Government is
held harmless if a federal narcotics agent
intentionally assaults that same citizen in
the course of an illegal "no-knock" raid..

14. It is difficult to conjure a situation not in

volving actual malice where an agent .acting

under a warrant later found to have been im-

providently issued could be found liable 'for

monetary damages in an action under 42 U.S.C..

§ 1983 or under Bivens. It must be pointed

out, however, that it is not clear whether Con-

gress was using the term "probable cause" in

the constitutional sense, or in the context of

immunity. See note 6, supra.
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1974 U.S.Code Cong. & Ad.News at p. 2791
(1974). The foregoing passage is revealing
in two respects. First, it once again states
the need to impose liability against the
government in terms of "bad faith or with-
out legal justification." Secondly, the Sen-
ate compares the victim of an illegal search
to the victim of an automobile accident--
the latter being entitled to compensation
regardless of the good faith of the govern-
-ment's driver. These statements reflect a
concern with providing a remedy. The re-
medial orientation of the legislation is made
explicit in the closing sentence of the Re-
port which states: "The Committee urges
speedy adoption of this measure as a mini-
mal iirst step in providing a remedy against
the Federal Government• for innocent vic-
tims of Federal law enforcernent abuses."
An innocent victim is no less in need of a
remedy where the injurious conduct, though
illegal, is motivated by a reasonable good
faith belief in its legality.

There is more direct support for the
Court's conclusion that Congress did not
intend to permit the United States, as one
commentator put it, "to escape liability un-
der the new statute by retreating behind
various defenses that had been created un-
der Bivens or Section 1983." Boger, Giten-
stein and Verkuil, The Federal Tort Claims
Act Intentional Torts Amendment: An In-
terpretative Analysis, 54 U.N.C. L.Rev. 497,
515 (1976). The specific issue before the
Court had been raised by the authors of the
legislation and discussed in a memorandum
explaining the proposed amendment. The
Senate memorandum succinctly states:

"It is not the intention of this amend-
ment to allow any other defenses [besides
those in section 2680(h)] that may be
available to individual defendants by

15. The Court, regretfully, has been unable to
secure an exact copy of this memorandum.
The portion quoted herein is found in Boger,
Gitenstein and Verkuil, The Federal Tort
Claims Act Intentional Torts Amendment: An
Interpretative Analysis, 54 U.N.C. L.Rev. 497,
515 (1976).

16. "Just how an immunity which had its roots
in feudalism and in a political philosophy asso-
dated with the divine right of kings was trans-
planted to the new republic in America remains

state or federal law, custom, or practice
to be asserted [by] the government. Con-
gress does not oppose, however, the asser-
tion of defenses of good faith and reason-
able belief in the validity of the search
and arrest on behalf of individual govern-
ment defendants, so long as it is under-
stood that the government's liability is
not coterminous with that of the individ-
ual defendants."

Senate Comm. on Gov't Operations, Memo-
randum No-Knock Legislation, August 28,
1973, at 5.15 This memorandum, the views
of the amendment's author and the remedi-
al orientation of the Senate Report all lead
to the conclusion that the immunity availa-
ble to an individual agent in a Bivens-type
action is not a defense available to the
United States to a claim brought under the
FTCA.

The congressional decision to remove the
shield of official immunity from the
government is founded on solid policy con-
siderations. The doctrine of sovereign im-
munity curiously 16 impregnated American
jurisprudence at an early age. See, e. g.,
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264,
411-412, 5 L.Ed. 257 (1821). This doctrine
precluded an aggrieved citizen from moving
directly against the government to redress
injuries suffered at the hands of govern-
ment officials. In order to provide some
relief to the victim of governmental illegali-
ties, the Supreme Court fashioned a concept
which has been described as "purest fic-
tion." 17 In Ex Parte Young, 209 U.S. 123,
28 S.Ct. 441, 52 L.Ed. 714 (1908), the Court
ruled that "when a state official acts under
state law in a manner violative of the Fed-
eral Constitution, he 'comes into conflict
with the superior authority of that Consti-
tution, and he is in that case stripped of his

something of a mystery." F. James and F.
Harper, The Law of Torts, § 29.2, p. 1609
(1956). For a thorough discussion of the topic,
see Jaffe, Suits Against Governments and Offi-
cers; Sovereign Immunity, 77 Harv.L.Rev. 1
(1963); Borchard, Government Liability in
Tort, 34 Yale L.J. 1, 129. 229 (1924-1925).

17. C. Wright, Law of Federal Courts § 48, p.
209 (3d ed. 1976).
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official or representative character and is

subjected in his person to the consequences

of his individual conduct. The State has no

power to impart to him any immunity from

responsibility to the supreme authority of

the United States.'" Scheuer v. Rhodes,

416 U.S. 232, 237, 94 S.Ct. 1683, 1687, 40

L.Ed.2d 90 (1974) quoting Ex Parte Young,

supra, 209 U.S. at 159-160, 28 S.Ct. 441.
The fictional basis of Ex Parte Young also
limits the relief that can be granted. Mon-
etary recovery must come from the pocket

of the individual officer and not the sover-
eign. Edelman v. Jordon, 415 U.S. 651, 94
S.Ct. 1347, 39 L.Ed.2d 662 (1974). See gen-
erally C. Wright, Law of Federal Courts,

§ 48 (3d ed. 1976).

The possibility of being subjected to per-
sonal liability for money damages as a re-

sult of the performance of official duties
necessitated the creation of a doctrine

which would provide some degree of protec-

tion to the well-meaning public servant.

The resulting doctrine of official immunity

is premised upon

two mutually dependent rationales: (1)

the injustice, particularly in the absence

of bad faith, of subjecting to liability an
officer who ii required, by the legal obli-
gations of his position, to exercise discre-
tion; (2) the danger that the threat of
such liability would deter his willingness
to execute his office with the decisiveness
and the judgment required by the public
good.

Scheuer v. Rhodes, supra, 416 U.S. at 240,
94 S.Ct. at 1688. (footnote omitted). Ac-
cord, Wood v. Strickland, 420 U.S. 308, 319,
95 S.Ct. 992, 43 L.Ed.2d 214 (1975); Rowley
v. McMillan, 502 F.2d 1326, 1332 (4th Cir.
1974). Cf. Barr v. Matte°, 360 U.S. 564,
571, 79 S.Ct. 1335, 3 L.Ed.2d 1434 (1959).

The need to provide a remedy to the
victim of governmental illegality thus
comes in conflict with the considerations
giving rise to the doctrine of official immu-

18. This is not to say that the law in this area
originated with Ex Parte Young, supra. See
Scheuer v. Rhodes, supra, 416 U.S. at 239 n. 4,
94 S.Ct. 1683. The development of the public

nity. As Mr. Justice Harlan pointedly ob-
served, there are
"two considerations of high importance
which now and again come into sharp
conflict—on the one hand, the protection
of the individual citizen against pecuniary
damage caused by oppressive or malicious
action on the part of officials of the Fed,
eral Government; and on the other, the
protection of the public interest by shield-
ing responsible governmental officers
against the harassment and inevitable
hazards of vindictive or ill-founded dam-
age suits brought on account of action
taken in the exercise of their official re-
sponsibilities."

Barr v. Matteo, supra, 360 U.S. at 564-565,
79 S.Ct. at 1336. The doctrine of official
immunity represents the judicial resolution
of those competing interests. Law enforce-
ment agents do not enjoy an absolute im-
munity from suit despite the discretionary
nature of their duties "because of the belief
that the benefit to society derived from the
protection of personal liberties outweighs
the detriment of perhaps deterring vigorous
police action." Bivens v; Six Unknown,
etc., Agents, supra, 456 F.2d at 1346.

The injustices occasioned by the doctrine
of sovereign immunity gave rise to. Ex
Parte Young and the imposition on govern-
ment officials of personal liability for nion,e-
tary damages. The fear that this Personal
liability would unduly inhibit public ser-
vants from executing their official responsi-
bilities gave rise to the doctrine of official
immunity.18 In the context of law enforce-
ment, this immunity is articulated in terms
of a reasonable good faith belief in the
legality of the conduct. Thus, "[Ole' con-
cept of the immunity of government offi-
cers from personal liability springs from. the
same root considerations that generated the
doctrine of sovereign immunity." Scheuer
v. Rhodes, supra, 416 U.S. at 239, 94 S.Ct..tit
1688. Where, as is the case with the FTCA;
the sovereign has waived its immunity, thd
policy considerations which justify immu-

servants' defenses to monetary liability, how-
ever, has escalated with the increase in actions
brought against government officials.
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nizing individual law enforcement officers
are no longer applicable. See 2 F. Harper
and F. James, The Law of Torts § 29.14 at
pp.,1656:1657 (1956). •

' This has been recognized by other courts
as well. The United States sought to raise
the • defenie of immunity in an action
brought under the negligence provisions of
the FTCA by a person injured in the course
of an FBI agent's efforts to foil an at-
tempted act of air piracy. The district
court ruled that the United States was not
'entitled to assert the .immunity defenses of
its agents. Downs V. United States, 382
F.Supp. 713, 749-751 (M.D.Tenn.1974). In
reversing the trial court on other grounds,
the Court of Appeals stated "Nile prospect
of governmental liability for the actions of
law enforcement officers should not cause
those officers less vigorously to enforce the
law. The need for compensation to citizens
injured by the torts of government employ-
ees outweigh whatever slight effect vicari-
ous liability might have on law enforcement
efforts." Downs v. United States, 522 F.2d
990, 998 (6th Cir. 1975).

To-allow the government to benefit from
a doctrine born of sovereign immunity
ivould pervert the clear congressional di-
rective to. eliminate sovereign immunity
from actions of this nature. As notecl by
the author of the 1974 'amendment to the
FTCA, Senator Percy, the effectiveness of a
Bivens-type remedy is "severely limited" by
the doctrine of. official immunity. S.Rep.
No. 93-469, 93d ,Cong., 1st Sess. 36. The
promise of an effective remedy contained in
the 1974 amendment to the FTCA would be
largely illusory if the government could as-
sert the immunity defense of its agents.
Cf. Downs V. United States, supra, 382
F.Supp. at 750.

Concluding therefore that (1) the forcible
nighttime entry into the plaintiff's apart-
ment was in violation of her rights secured
to her by the Fourth Amendment to the
COnstitution of the United States; and (2)
the United States is not entitled, as a mat-
ter of law, to assert the immunity defense
available to the individual defendants in an
action brought under the Federal Tort

Claims Act, the plaintiff is entitled to judg-
ment against the United States on the issue
of liability.

An appropriate order will follow.
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In March, 1974 Congress amended the Federal Tort Claims
1/

Act - (FTCA) so as to make -the United States directly liable

for certain previously excepted torts in the same manner as

Act had.since its inception created federal liability for the
2/

negligent conduct of Government employees. - This is one

of the first cases brought under the 1974 Amendment to reach

the courts of appeals.

1/ Pub. L. 93-253, §2, 88 Stat. 50 (March 16, 1974).

2/ See S. Rep. No. 93-588, 93d Cong., 1st Sess. 2-3 (1973).
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The sae question presented by the Government's appeal

is whether in a suit brought under the FTCA the United States

can raise as a defense to liability the"good faith and reason-

able belieeof its agents in the legality of the conduct which

provides the basis of the action. That the FBI agents, whose

conduct provides the basis of plaintiff's tort Elaims 'could
3/

raise the defense, if sued personally, without question.

In our opening brief, we demonstrated that the ruling of

the district court here that the defense is inavailable to the

United States was plainly wrong, and that, if allowed to stand,

the decision below would constitute a radical alteration of the

nature of Government liability under the FTCA. In particular,

we showed: (1) that the liability of the United States under

the FTCA is based on principles: of respondeat superior, (2) that

the modern "good faith and reasonable belief" defense available

to law enforcement officers derives from the common law defense

of privilege -- a defense, which if proven, defeats the existence

of any tortious conduct, and thatsuch a defense is always avail-

able to an employer, whose liability for the alleged tortious -acts_of

his employees is based on the doctrine of Yesp3ndeat 'superior;

and (3) that contrary to the district court's understanding,

neither the language nor the legislative history of the 1974

Amendment indicates that Congress intended to deprive the

United States of the defense.

3/ This is true not only under federal law, Bivens V. Six Unknown_
agents, 456 F.2d 1339 (C.A. 2, 1972); Hill V. Roland, 474 F. 2d
1374 (C.A. 4, 1973), but also under the law of Virginia (the place
the conduct complained of occurred). See, e.g., Yeatts V. Minton,
211 Va. 402, 177 S.E. 2d 646 (1970).

' -2-
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In her answering brief, plaintiff accepts (Appellee's Br.,

p. 16), as she must, that under the FTCA the liability of the

United States for the "wrongful or negligent" acts of its em-

ployees is premised on the 4itof respondeat superior.

She challenges, however, our explication of the nature of -the -

."good_faith and reasonable belief" defense. (Appellee's Br., pp.

16-21), and maintains that, in any event, the 1974 Amendment

demonstrates a congressional intent to preclude the United States

from availing itself of the defense (Appellee's Br., pp. 5-11).

As we demonstratebelow, plaintiff's arguments on these points

are without merit.

THE NATURE OF THE "GOOD FAITH AND
REASONABLE BELIEF" DEFENSE.

Plaintiff maintains (Appellee's Br., pp. 16-17) that the

successful assertion of the common law defense of Immunity

"-does not mean that conduct which would amount to a tort on

the part of other defendants is still not equally tortious in

Character * * *I" even though the particular defendant before

the court is immunized from suit. Building ci- thagenel....Trin-_

ciple plaintiff argues (Appellee's Br., pp. 17-20) that under

the doctrine of respondeat superior the Immunity of an employee

from monetary liability does not affect the employer's potential

liability since the principal cannot raise the "immunity" defense

of its agent. Therefore, according to plaintiff (Appellee's Br.,

pp. 20-21) since the "good faith and reasonable belief" defense

available to the FBI agents here is an "immunity" it, cannot be

—3_
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raised by the United States as a defense to her FTCA suit.

Whether or not the United States when sued under the FTCA

may raise an "immunity" defense of its employees is not rele-

vant in this case. As we documented in our' opening brief (pp.

19-29), the "good faith and reasonable belief" defense available

to the FBI agents whose actions fOrm:the basis of plaintiff's

suit is not an "immunity" personal to the agents. On the con-

trary, it is a "privilege", which if successfully asserted

provides a complete defense to the merits of any tort claim.

That showing stands virtually unrefuted. Plaintiff's response

(Appellee's Br., pp. 20-21) is that the differences between

the defenses of "privilege" and "immunity" are_hardly_  

significant under the FTCA. However, since the FTCA was patterned

to operate in conjunction with the principles of law developed

in the common law and refined by statute and judicial decision,

the cr4C-1.41 conceptual differences between the defenses of "pri-

vilege" and "Immunity" as developed over the last two hundred

years cannot be dismissed so lightly.

a. In our opening brief (pp. 2)4-28), we demonstrated that

examination of the relevant authorities, including the Supreme

Court's decision in Pierson v. Ray, 386 U.S. 547 (1967), and

the Second Circuit's in Bivens v. Six Unknown Agents,-TBivens -II)

456 F.2d 1339 (1972), made plain that the "good faith and reason-

able belief" defense, at least as it applies to law enforcement

officers, is grounded in the common law doctrine of privilege,

and not, as plaintiff would have it, on the theory of official

immunity.
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While the courts have sometimes referred to the defense as

a "qualified immunity," the labelling has not obscurred the true

nature of the defense. .Thus, as the District of Columbia had

recently stated in this regard:

[T]here can be no doubt that state and
federal police officers sued under Section
1983 and Bivens, respectively, have avail-
abl to them a qualifed Immunity defense,
a privilege based on good faith and rea-
sonableness, but that the burden is on the
defendant officers to prove it. See Pier-
son v. Ray, supra, 386 U.S. at 555-52111_
Bivens V. Six,Unknown Named Agents of the 
Federal Bureau of Narcotics, supra 45o
F.2d at 1347-1348; Hill v. Rowland, supra,
474 F.2d at 1377-1378; Jones v. Perrigan,
459 F.2d 81, 83 (6th Cir. 1972); Shifrin
v. Wilson, 412 F.Supp. 1282, 1294-1295 (D.
D.C. 1976); cf. Scheuer v. Rhodes, 416
U.S. 232 (1974); McSurely V. McClellan,
553 F.2d 1277, 1291 n.50 (1976) (en  banc);
Zweibon v. Mitchell .516 F.2d 594, 670-
671 (D.C. Cir. 197g (en, banc), cert.
denied, 425 U.S. 9 (1976); Apton v. Wil-
son, 506 F.2d 83, 90-94 (D.C. Cir. 19777

Dellums v. Powell,   F.2d     (C.A.D.C., No. 75-1979/

decided August 4, 1977 (Slip. op., at pp. 6-7)) (Emphasis added

and footnote omitted).

b. Plaintiff attempts (Appellee's Br., pp. 16-18) to transform

the "good faith and reasonable belief" defense into an "immunity"

by claiming that it 4-eri.t-e-6 only as a shield to monetary liability,

not "an acquittal of wrong doing." According to plaintiff (Appellee's

Br., p. 17), the good faith defense "of a law enforcement officer

does not eliminate the wrongfulness of his conduct. An otherwise

illegal search does not attain legality merely because the offending

-5-
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officer is not subject to monetary liability."

In short, in plaintiff's view, the standard of liability

is that the complained of search or arrest is without probable

cause. But that view is not supported by the cases. As demon-

strated in our opening brief (pp. 20-24), the widely, if not.  -

universally, followed decision in Bivens II established two

complementary principles: (1) that the standard of liability in

actions seeking damages against police officers based on an al-

leged unconstitutional arrest or search is not that they acted

without "probable cause" in the constitutional sense but rather

the "less stringent" reasonable man standard common to tort actions,

and (2) that the "complete defense" available to federal law enforce=__

ment officials, like that available to state police officers, is
4/

rooted in the tort rules develciped at common law. 456 F.2d at

1347-49.

4/ Plaintiff argues (Appellee's Br., pp. 13-15) that the provision
f 28 U.S.C. 2680(a) barring any FTCA claim "based upon an act or
omission of an employee of the Government, exercising due care, in
the execution of a statute or regulation, * * *," mandates that the
United States be precluded from raising the "good faith and reason-
able belief" defense. Although plaintiff claims that the provision
"will have serious implications in the area of intentional torts
by law enforcement agents * * *0" we fail to see the connection.

The provision was intended to assure that "the legality of .a
rule or regulation should [not] be tested through the medium of a
damage suite for tort.H.a. Eep. No. 1287, 79th Cong., 1st Sess.
6 (1945).See also  Dalehite V.  United States, 346 U.S. 15, 33 (1953).
Its purpose was to "preclude any possibility that the bill [FTCA]
might be construed to authorize suit for damages against the Govern-
ment growing out of authorized activity, such as a flood-control or
irrigation project, where no negligence on the part of any Government
agent is shown, and the only ground for suit is the contention that
the same conduct by a private individual would be tortious, or that
the statute or regulation authorizing the project was. invalid." H.R.
Rep. No. 1287, supra, at 5-6. Cf. Hatahley v. United States, 351 U.S.
173 (1956).

..(Fn._ continued on .next .page)

• -6-
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Thus While an arrest or search supported by less than

"probable cause" may be "wrongful" in the sense that it may

result in the dismissal of criminal charges against a po-

tential defendant, or may bar the Government from intro-

ducing evidence obtained during the search, it is nevertheless

not necessarily "wrongful" as a tort. Plaintiff and the court

below have confused the "wrong" in a criminal proceeding oc-

casioned by a Fourth Amendment violation with the "wrong"
5/

that results in tortious liability. As this Court recog-

nized in Hill v. Rowland, 474 F.2d 1374, 1377-80 (1973), it

is not theconstitutiPnal_."probable cause" standard that governs

but the traditional "reasonable man" standard applicable to

tort suits,

4/ (Continued):

Thus, despite plaintiff's labored arguments, the first portion of
28 U.S.C. 2680(a) has no application here since the validity of a
federal statute or regulatibn is not being tested through the
"medium" of a tort suit. Moreover, to the extent it has appli-
cability, section 2860(a) suggests that the United States must be
allowed to raise the "good faith and reasonable belief" denEFe.
Plaintiff argues (Appellee's Br., p. 1)4) that "Section 2680(a)
unequivocally states that the United States is excepted from
liability where its officers exercise due care." The concept
of "due care" does not equate with the constitutional "probable
cause" standard of liability that plaintiff seeks to apply here.
It more closely resembles the "reasonable man" standard of Bivens 
II. Thus, if the FBI agents here acted in good faith and with a
reasonable belief in the legality of their conduct, they were
acting with "due care", and the United States cannot be held liable
under the FICA.

5/ Similarly, and contrary to plaintiff's contention (Appellee's
p. 17) whether or not the courts will grant injunctive relief

to remedy Fourth Amendment violations has no bearing in a damage
action. As the District of Columbia Circuit noted in National
Treasury Employees Union v. Nixon, 492 F.2d 587, 609 (197)4):

(Fn. continued on next page)

-7-
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Indeed, in Hill v. Rowland, this Court quoted with approval

from the decision in Richardson v. Snow, 340 F.Supp. 1261 (D.

Md. 1972), which underscores the inapplicability of the "prob-

able cause" test as the standard of liability for cases of this

,type. 474 F.2d at 1378. The district court in Richardson observed

that:

[T]he reasoning of the Second Circuit
in Bivens, supra, is as valid and as ap-
plicable in actions under §1983 involving
state or local law enforcement officials
as it is to federal law enforcement of-
ficers. * * * "An. arrest is often a
stressful and unstable situation calling
for discretion, speed, and on-the-spot
evaluation." To require the police of-
ficer, under penalty of personal liability
for dam.ges if he is in error, to mpke on-
the-spot complex and intricate legal de-
terminations of the existence or absence
of probable Cause under the Fourth and
Fourteenth AMeridments when the courts,
acting in a more leia'urely and relaxed
atmosphere, have difficulty in making these
decisions is to place the policeman in just
such a position of acting at his peril as

5/ (Continued):

A good faith defense in a suit for
dPm.ges brought against any federal
official as an individual is seemingly
established by BiVens v. Six -Unknown_
Agents, 456 F.2d 1339 (2d Cir. 1972),
on remand from the Supreme Court, 403
U.S. 388, 91 S. Ct. 1999, 29L. Ed: 2d
619 (1971), but that defense is not
assertable-in the face of a reauest 
limlted to injunctive, declaratory or 
madamus relief.

[Ehphasia added.]

—8—
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was declared to. be intolerable in Pierson
v. Ray, supra, 386 U.S. at 555, 87 S. Ct.
at 1218.--IT-is no answer to this intol-
erable burden to cite cases such as Beck v.
Ohio, 379 U.S. b9, at 97, b5 S. ct. 223,
13 L. Ed. 2d 142 (1964); where a subjec-
tive good-faith test for actions of the 
policemen in an arrest was rejected since 
'those cases deal with constitutional stan-
dards applicable to the admission of evi-
dence in the trial of a criminal case rather
than to the question of civil liability of--
a policeman who, in good faith and with a 
reasonable belief in the legality of his acts,
has attempted to perform his duty to protect
society. Such a distinction in this court's
View Is entirely compatible with the bal-
lancing of the interest of society in at-
tempting to protect itself from the effects
of criminal behavibr and of the interests
of the individual in the enjoyment Of his
constitutional rights."

340 F.Supp.- at 1266. [alphasis added.]

II

THE 1974 AMENDMENT To THE FTCA.
As shown supra. pp.4-9 , and in our opening brief (Pp. 19-

29), the "good faith and reasonable belief" defense is not simply

an "Immunity" from trial but an affirmative defense to liability,

which if established negates the existence of any tortious con-

duct. The holding of the court below and plaintiff's arguments

in support thereof, if accepted by this Court, would constitute

a radical alteration of government liability under the FTCA. No

longer would the liability of the United States be based on the

traditional principles of respondeat superior embodied in the

FTCA; principles which provide the guide for determining the Gov-

ernment,s liability. See United States v. Williams, 350 U.S. 857

(1955). Instead0i-Y-Tdepriving the United States of a defense that

defeats the existence of any tortious conduct, liability would be

imposed where no Government employee committed a "wrongful" act.

-9-



342

Such "strict" or per, se liability is incompatible with the Act's

fundamental design. Laird v. Nelms, 406 U.S. 797, 799 (1972);

Dalehite v. United States, supra, 346 U.S. at 45.

Plaintiff, however, maintains (Appellee's Br., pp. 5-11)

that the language of the 1974 Amendment and its legislative his-

tory indicate that Congress did, in fact, intend to radically alter

the FTCA by legislatively precluding the United States from inter-

posing a "complete defense" to the merits of a claim that its

employees committed a tortious "wrong." Plaintiff is quite mis-

taken. Neither the language or legislative history of the 1974

Amendment sustains such a construction.

1. The circumstances under which the FTCA imposes liability

upon the United States are set forth in 28 U.S.C. 1346(b) and

28 U.S.C. 2674. Section 1346(b) provides that the United States

Is subject to suit for "money damages, * * *, for injury or loss

of property, or personal injury or death caused by the negligent 

or wrongful act of ommission of any employee of the Government 

while acting within the scope of his office or employment' under

circumstances where the United States, if a private person, would

be liable to the claimant in accordance with the law of the place

where the act or omission occurred." [Emphasis added.] Similarly,

section 2674 declares that, "the United States shall be liable,

respecting the provisions of this title relating to tort claims,

in the same manner and to the same extent as a private individual

under like circumstances, * * *."

Based on those provisions, the courts have concluded that the

FTCA does not permit the United States to be held liable on any

"strict" or p2...• se theory of liability. E. g., Laird v. Nelms,

-10-



343

supra; Daldhite v. United States, supra. Had Congress intended

to alter the basic understanding of the nature of Government

liability under the FTCA, it would have amended sections 1346(b)

and 2674 to reflect the new view of liability. Neither of the

provisions was in any way changed by the 1974 Amendment. -

The 1974 Amendment only affected section 2680(h) of the

Act, which had previously denied the courts jurisdiction over

any tort suit arising out of claim of assault, battery, false

imprisonment, false arrest, malicious prosecution, abuse of_prp-I

cess, libel, slander, misrepresentation, deceit, or interference.

with contract rights. 28 U.S.C. 2680(h) (1970). As amended,

section 2680(h) now provides that:

The provisions of this Chapter and
section 1346(b) of this title shall not
apply to --

* * * * * *

(h) Any_clatm_arising out of
assault, battery, false imprisonment,
false arrest, malicious prosecution,
abuse of process, .libel, slander, mis-
representation, deceit, or interference
with contract right: Provided, that
with regard to acts of omissions of in-
vestigative or law enforcement officers
of the United States Government, the
provisions of this Chapter and section
1346(b) of this title shall apply to any
claim arising, on or after the date of
the enactment of this provision, out of
assault, battery, false imprisonment,
false arrest,-abuse bf process, or mali-
cious prosecution. For the purpose of
this subsection, "investigative or law
enforcement officer" means any officer
of the United States who is empowered
by law to execute searches, to seize
evidence or to make arrests for vio-
lations of Federal law.
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Thus the 1974 Amendment merely applies the well-established

any by now familair concepts of respondeat superior liability to

claims arising out of the previously excepted torts or "assault,
6/

battery, false imprisonment, false arrest, abuse of process." —

Nothing in the language of the amended provision even hints that

Congress intended to deprive the United States of any"privilege"

defense to liability.

6/ The Government is liable for those torts only if they arise
Trom "acts or omission of investigative of law enforcement of-
ficers of the United States." 28 U.S.C. 2680(h).

-12-
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2. Nor does the legislative history support plaintiff's claims

(Appellee Ls Br., Pp. 7-11) that Congress intended to deprive the

United States of the "good faith and reasonable belief" defense

available to its employees. .Indeed, the speed with which the

1974 Amendment was passed, and the scanty, if not non-existent,
7/

congressional debates strongly suggest that Congress did not

believe it was fundamentally altering the FTCA. Surely, had

Congress intended the amendment to result in per se liability

being imposed on the United States (the natural consequences of

precluding the Government from asserting a "good faith and reason-

able belief" defense), the legislative history would have been

more fully developed, and a clear statement of legislative purpose

forthcoming. As detailed in our opening brief (pp. 29-41), the

1974 Amendment had a limited purpose. It was designed to

deprive the Federal Government of the defense
of sovereign immunity in cases in which Federal
law enforcement agents, acting within the scope
of their employment, or under color of Federal
law, commit any of the following torts: Assault,
battery, false imprisonment, false arrest,
malicious prosecution, or abuse of process.
* * * [T]his provision should be viewed as a
counterpart to the Bivens case and its progenty
[sic] in that it waives the defense of sovereign
immunity so as to make the Government independently
liable in damages for the same type of conduct
that is alleged to have occured in Bivens (and
for which that case imposes liability upon the
individual Government officials involved).

S. Rep. No. 93-588, 93d Cong., 1st Sess. 3 (1973).

7/ As discussed in our opening brief (pp. 33-34 n. 20), the
*legislative history of the 1974 Amendment is not extensive, and

what there is_principally appears in the Senate Report, S. Rep.

No. 93-588, -93d Cong., 1st Sess. (1973).

-13-
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In short, the congressional design was to make the United

States liable for the same type of conduct that the Supreme

Court's decision in Bivens v. Six Unknown Agents, 403 U.S. 388

(1971) and its progeny (includitg the Second Circuit's decision

on remand, 456 F. 2d 1339 (1972)), imposed liability upon,indi-

vidual Government officials. As we have demonstrated, in those

cases liability does not turn on the lack of "probable cause" in

the constitutional sense, but rather liability is imposed where

the conduct complained did not satisfy the less stringent

"reasonable man" tort law standard.

3. Plaintiff argues (Appellee's Br. pp. 7-11), however, that

Congress had a much broader aim. She begins by noting that "[tjhe

impetus for the 1974 Amendment to the PICA was a series of highly

publicized narcotics raids, illegally conducted, which took place

in Collinsville, Illinois, in the spring of 1973," and that

Senator Percy, one of the amendment's sponsors, -"was underst-aila;1-
8/

ably outraged.' (Appellee's Br., p. 7 (footnotes omitted)).

At the time it began investigating these incidents, Congress

was considering a proposal to consolidate the various federal drug

2/
enforcement units under one umbrella organization. Attached to

—87 Newspaper and other accounts of the behavior of the federal
narcotics agents during what has become collectively known as the
"Collinsville raids" has been exaggerated. In none of the civil
damage actions arising from those incidents has any plaintiff yet
obtained a money judgment. Indeed, in one of the cases the Seventh
Circuit has recently affirmed a directed verdict in favor of the
agents. Meiners v. Moriarity, F. 2d (Nos. 76-1730, 76-1731,
decided October 6, 1977).

2/ Reorganization Plan No. 2 of 1973, 87 Stat. 1091.

-14-



347

the Senate report on the proposed reorganization, Senator Percy
-

set forth his individual views on the advisability of amending the

FTCA so as to make the United States liable fox the intentional

torts of its law enforcement agents. S. Rep. No. 93-469, 93d

Cong., 1st Sess. 35-37 (1973). In outlining his individual views,

Senator Percy offered two reasons in support of his proposed amend-

ment to the FTCA: (1) that while the Supreme Court's decision in

Bivens establishing a damage cause of action against federal law

enforcement official "gave victims of abusive tactics some oppor-

tunity for relief, their remedy is severly limited by theease__

with which agents can usually establish the defense of having acted

in good faith and with probable cause," and (2) that "causes of

action against officials as individuals will, on occasion, be

virtually worthless since government employees may be so lacking

in funds as to be judgment proof." Id. at 36. It was Senator

Percy's view that, "it is now time to amend the [FTCA] so that

victims of deliberate violence.and terrorism at the hands of

Federal agents can be better compensated, * * *." Id.

Although recognizing that Senator Percy was expressing his _

personal views in a statement attached -tO-a- COmmiTttee report on
10/

a wholly unrelated bill, plaintiff maintains (Appellee's Br., 11/

pp. 9-10) that the Senate Committee report on the 1974 Amendment

12/ See note 9, subra.

11/ Plaintiff, echoing the district court, relies on a memorandum__

prepared by the Senate Committee staff (Senate Committee on Govern-

ment Operations, Memorandum of No-Knock Legislation, August 28,

1973 (JA 82-86)). Although stating that "this memo, [was] published

shortly before the Senate report announcing H.R. 8245 [the 1974

(footnote continued next page)
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reflects Senator Percy's "intention to make the good faith defense

unavailable_to the United States in claims arising under § 2680(h)."

According to plaintiff (Appellee's Br., p. 10) since the committee

report discusses federal liability as arising "whenever" federal

law enforcement agents commit "any" of the listed intentional

torts, "[t]he application of the words -* * * to these torts without

reference to specific defenses suggests unconditional liability

on the part of the United States."

By attempting to read the collective Congressional mind as

adopting Senator Percy's preliminary views in the absence of any

language in the statute or legislative history indicating such an

identity of position, plaintiff has engaged in a degree of clair-

voyance that we are unable to match. We can only read the Senate

repoiras_it is writteR,_

As we noted in our opening brief (pp. 34-35.n. 21), while

Senator Percy offered two reasons in support of his proposal, the

Senate upon subsequent plenary consideration made no mention of

the purported ease by which liability could be averted through the

"good faith and reasonable belief" defense. In creating a remedy

against the United States paralleling that already available against

federal law enforcement agency personally, the Senate report notes

that such an additional remedy was needed because "Federal agents

are usually judgment proof * * *." S. Rep. No. 9.'3-588; supri,7 at.3.

It was the greater _financial responsibility of the Government that

concerned Congress,

11/ (continued) Amendment]" (Appellee's Br., p. 10), plaintiff
does not state where it was "published." In our opening brief
(pp. 38-39) we showed that the "memo" never became part of the
legislative record, and that there is no evidence that the docu-
ment represented the view of a single Senator or Representative,
much less the full Congress.
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The failure of Congress to direct its attention to the "good

faith and reasonable belief" defense does not bespeak a negative

implication that the defense should not be available to the United

States. Indeed, if forced to-specualte, we believe that the most

reasonable interpretation is that after further consideration

Congress as a whole determined that the Government should be liable

only when federal agents engaged in willful or abusive conduct.

Congress most probably, and we submit rightly, believed that the

United States should not be held liable because a law enforcement

officer makes an honest erroiin'assessing "probable cause;" an

area of the law that taxes the wisdom of the most able of courts

and jurists. The existence Of a "good faith and reasonable belief"
12/

defense is compatible with that goal.

4g/ Although Senator Percy did 'comment disfavorably about the
good faith and reasonable belief" defense, the thrust of his

statement concerns the need to provide an FTCA remedy for indi-
viduals who suffer harm from "deliberate violence and terrorism
at the hands of Federal agents * * *." S. Rep. No. 93-469, supra,
at 36., Allowing the United States to raise the "good faith and
reasonable belief" defense would obviously not preclude victims
of "deliberate violence or terrorism" from recovering since such
abusive conduct would not be undertaken in "good faith" or with
a "reasonable belief in its legality."

12/ Plaintiff speculates (Appellee's Br., pp. 11-13) that precluding

the United States from raising the defense will: (1) have the
"effects of improving federal employee morale" and will increase
"governmental effectiveness by freeing federal employees from worry

of personal liability * * *;" and (2) since the United States alone

is likely to be held liable, its agents "undoubtedly * * * will be

advised to exercise the "due care"--necissary to protect individual

rights."

First, it is not the practice of the United States to encourage

its law enforcement officers to act with less than "due care" for

the rights of individuals. But honest mistakes as to the suffi-

ciency of "probable cause," or the need for a warrant will from

time to time occur. Many times these "honest mistakes." do not
result from less than "due care" taken by federal peace officers,

(footnote continued next page)
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Moreover, the language relied upon by plaintiff, i.e., that

liability would arise whenever Federal agents commit any of
 the

listed intentional torts, does not support her position 
that the

"good faith and reasonable belief" defense is unavailab
le to the

United States. As we have repeatedly emphasized, the defense is

a "privilege", which, if successfully established, denies the

existence of any tortious conduct.

All that we seek here is the opportunity to prove that the

FBI agents whose conduct forms the basis of plaintiff's suit, d
id

not engage in tortious conduct because they acted with a "good

faith and reasonable belieein the legality of their conduct.

la/ (continued) but reflects shifting judicial views as to whether

in any particular case there was "probable cause" to make an arres
t

or search.

Second, plaintiff presupposes that by precluding the United

States from raising the defense, potential plaintiffs will take

the easier course and sue under the FTCA rather than bring an

action against the agents individually. For all practical purposes,

this would result in making tbe action against the United States
exclusive. That, however, would not comport with the congressional

design.

At the same time the bill that eventually was adopted to amend

the FTCA was introduced, the Department of Justice, in cooperation

with Senator Hruska, introduced a competing measure. S. Bill 2558,

93d Cong., 1st Sess., 119 Cong. Rec. 33494 (1973). The Administra-

tion bill sought to make the liability of the United States exclusive.

The enacted bill, however, does not address the exclusibility question.
In this regard, the Attorney General has recently proposed legisla-
tion that would expand the basis upon which the United States can
be held liable for the conduct of its employees, and, among other
things, would make the remedy against the United States exclusive
of any other civil action or proceeding against the employee. See
H.R. 9219, 95th Cong., 1st Sess. (1977); S. 2117, 95th Cong., 1st
Sess. (1977).
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CONCLUSION 

For the foregoing reasons and those stated in our opening

brief, the judgment of the district court should be reversed.

Respectfully submitted,
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