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ELECTRIC POWER IN THE SOUTHWESTERN POWER
AREA

THURSDAY, MARCH 9, 1978

U.S. SENATE,
SUBCOMMITTEE ON ENERGY PRODUCTION AND STJPPLY,
OF THE COMMITTEE ON ENERGY AND NATURAL RESOURCES,

-Washington, D.C.
The subcommittee met, pursuant to notice, at 8:08 a.m., in room 3110,

Dirksen Office Building, Hon. Wendell H. Ford, presiding.
Present: Senators Ford, Hansen, and Eagleton.
Also present : Tom Laughlin, professional staff member.

OPENING STATEMENT OF HON. WENDELL H. FORD, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator FORD. The Committee on Energy and Natural Resources,
Subcommittee on Energy Production and Supply will come to order.
We will have to conclude at 10 o'clock because of the full Energy
Committee meeting here this morning.
We will hear witnesses as it relates to S. 2249, electric power rates

in the Southwest power area.
We are pleased to see a couple of country folks here with us this

morning, the Senator to my left and the Senator to my right. I think
that's wrong terminology.
[Laughter.]
Senator HANSEN. Whatever you say it is, Mr. Chairman.
Senator FoRn. Thank you very much. And I appreciate your agree-

ing with me today since you didn't yesterday.
We're delighted to have all of you here this morning. Senator Han-

sen, do you have an opening statement you'd like to make?
Senator HANSEN. I do not, Mr. Chairman.
Senator FORD. I will insert at this point in the record a copy of the

legislation before us, S. 2249.
[The text of 5.2249 follows:]

[S. 2249, 95th Cong., 1st sess.]
A BILL To prohibit discrimination in rates charged by the Southwestern Power Adminis-

tration and to require due process in the confirmation of such rates by the Federal Energy
Regulatory Commission
Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled,
SECTION 1. Power and energy marketed by the Southwestern Power Administra-

tion pursuant to section 825s of title 16. United States Code (1970), shall be sold
at uniform systemwide rates, without discrimination between customers to whom
the Southwestern Power Administration delivers such power and energy by
means of transmission lines or facilities constructed with appropriated funds, and
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customers to whom the Southwestern Power Administration delivers such power
and energy by means of transmission lines or facilities, the use of which is ac-
quired by lease, wheeling, or other contractual arrangements. Agreed points of
delivery shall not be changed unilaterally.
SEC. 2. Southwestern Power Administration rate schedules prepared under

authority of section 5 of the Flood Control Act of 1944 (58 Stat. 890) , as amended,
shall be subject to confirmation and approval by the Federal Energy Regulatory
Commission on the record after opportunity for an agency hearing.

Senator FORD. We're very pleased to have the distinguished Senator
from Missouri here, Tom Eagleton. This is the legislation which he
sponsored. I recognize the Senator for his opening statement. And
I've asked the Senator to sit with us this morning as part of this
committee and feel free to ask any questions at any time as it relates
to this legislation and to ask questions of any witness that might
appear before us this morning.
Senator Eagleton, you may proceed.

STATEMENT OF HON. THOMAS F. EAGLETON, A U.S. SENATOR FROM
THE STATE OF MISSOURI

Senator EAGLETON. Thank you very much, Mr. Chairman. I appre-
ciate your convening this committee at this early hour in accommoda-
tion to these witnesses and to the bill that's before the committee and
I also appreciate your kind invitation to participate in the questioning
of witnesses. And I will announce for the record that Senator Danforth
of Missouri desires to be a cosponsor of this legislation.

I'll keep my statement brief and I ask that the remarks that I
made on the introduction of S. 2249 be made a part of the hearing
record.

Senator FORD. Without objection those remarks will be included in
the record.

Senator EAGLETON. Mr. Chairman, on the surface, this bill involves
a matter of public power ratemaking, but the real issue is whether a,
Federal agency is going to be permitted to subvert a contractual com-
mitment which was undertaken at the specific direction of the Congress.
This is the practical effect of the discriminatory transmission service

charge imposed on Missouri electric cooperatives by the Southwestern
Power Administration in 1970. That charge exactly offsets lease pay-
ments which by contract SPA owes to Missouri co-ops for the use of
the co-ops' transmission lines.
SPA couldn't simply tear up the contract and refuse to pay the

lease charges. That would be patently illegal. So it did the next best
thing—it exercised its ratemaking power to impose an offsetting trans-
mission service charge.
The Court of Appeals has ruled that SPA acted within its legal

authority, notwithstanding Congressional direction that the lease
agreement be entered into. Because those directions were given in
Appropriations reports and not in law, the court held that they had
no lecral force. For the same reason, the court disregarded the congres-
sional policy of a uniform "postage stamp" rate for all power generated
within a power marketing system.
Mr. Chairman, if pressed I think that even the SPA would concede

the transmission service charge is unfair. But it would nevertheless
defend the charge on the ground that there are other unfair provi-
sions in the contract under which the Government is paying too much
for the services it receives from the Missouri co-ops.
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SPA may be correct. The Missouri co-ops do not agree. I am not
familiar with the details of the contract and I have no judgment on
my own whether it is good or bad agreement.
But I do know this. It is a contract. It was signed by SPA at the

direction and with the approval of Congress. With hindsight, someone
in SPA suddenly decided it was a bad contract and in 1970 the agency
found a legal loophole by which it could unilaterally nullify that
agreement.
Mr. Chairman, I would suggest that if SPA has legitimate problems

with its existing contract it should seek to renegotiate the agree-
ment with the Missouri co-ops. In point of fact, SPA has refused to
negotiate the issues and has consistently declined the invitation of
the Missouri party to sit down and reason it out.
That option remains open today and I think that is the course that

Congress should direct the SPA to take. I object strongly to a Federal
agency using its rulemaking power to get around a clear policy instruc-
tion of Congress and to single out citizens of one State for this unjust
and discriminatory charge.
No other State in the Southwest Power system pays that charge

and, to my knowledge, no other power-marketing agency imposes such
a charge within its jurisdiction. I do not believe Congress can allow
the SPA action to stand and I urge the adoption of my bill.
Thank you, Mr. Chairman.
[Senator Eagleton's remarks on the introduction of S. 2249 follow:]

[Prom the Congressional Record, Oct. 5, 1977]

Mr. EAGLETON. Mr. President, the purpose of my amendment is to clarify and
reaffirm the intent of Congress with respect to marketing of Federal hydro-
electric power by the Southwestern Power Administration under the Flood Con-
trol Act of 1944.
The act authorizes the Secretary of the Interior, in the alternative, to con-

struct transmission lines "from funds to be appropriated by Congress" or to use
the transmission lines of other utilities to transmit hydroelectric power, that is,
the Secretary "is authorized to—acquire, by purchase or other agreement—
transmission lines and related facilities."
In implementing the Flood Control Act and other similar acts, the policy of

Congress always has been to encourage the Secretary to contract with other
utilities to use their transmission lines, rather than to construct transmission lines
with appropriated funds. And our policy always has been that rates to ultimate
customers should be uniform and nondiscriminatory, whether the power is trans-
mitted over Government-owned lines or lines made available by contract or lease.
This is the concept of "postage stamp" rates—uniform rates for power delivered
to load centers, regardless of the nature of the transmission lines' ownership.
The State of Missouri represents an example of the policy of Congress. In the

1950's and 1960's, Congress decided not to appropriate funds for constructing
transmission lines, in Missouri, but instead Congress directed the Federal market-
ing agency—the Southwestern Power Administration—to lease the transmission
lines of privately owned electric utilities and rural electric cooperatives, paying
rentals adequate to carry operating costs and debt service of the money which the
cooperatives borrowed from REA. Thus, we were spared the necessity of appro-
priating millions and millions of dollars to construct transmission lines.
That is how the matter stood until 1970 when the Nixon administration, taking

note of growing SPA deficits, ordered a special transmission charge levied on
Missouri cooperatives above and beyond the basic SPA rate charged everywhere
else.
The rationale was that the payments made by SPA for lease of the Missouri

lines was a cost, and since the agency was charged by law to recover all costs,
it was only appropriate to offset the lease payments by levying a transmission
charge on the cooperatives receiving those payments.
The net effect of this circular argument is that Missouri cooperatives are

providing transmission service free of charge to SPA. In the other States served
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by SPA, transmission lines either were built with Federal funds or leased from
private power companies, but on special cost-recovery charge is levied on cus-
tomers. Only in Missouri has that been the case.
To add to the inequity, Missourians continue to pay the basic SPA rate which

is designed to recover all costs of the system, including amortization of the Fed-
eral investment in transmission lines outside of Missouri. In short, Missourians
are helping to shoulder the cost of delivering power to other States but are being
asked to assume the total cost of delivering SPA power in their own State.
The discriminatory transmission charge would increase the cost per kilowatt

to Missouri cooperatives more than 60 percent above the price per kilowatt
charged to users of peaking power in other States.
Commitments made by SPA to deliver power to all customers at the same

basic rate without distinction as to whether the users were served over Govern-
ment-owned or Government-leased lines were simply ignored. The long history of
congressional approval of the arrangement between SPA and Missouri coopera-
tives was shunted aside.
With the imposition of the transmission charge, SPA effectively relieves itself

of its obligation to compensate Missouri cooperatives for use of their transmission
facilities. The cooperatives, however, remained obligated to repay the REA
debt which they incurred to build the lines for SPA.
My amendment will remove this discrimination and assure equal treatment

for customers in all States in the Southwestern Power Administration system.

Senator FORD. Thank you very much, Senator. I have scrutinized
this legislation somewhat and as I read it and I read the statements
that have been made, that by the enactment of S. 2249 we have no
permanent budgetary impact. The effect of the bill, as I understand it,
would redistribute charges now being paid by those served by Associ-
ated Electric Cooperatives to other ratepayers in the southwestern
power area.
Is that your understanding?
Senator EAGLETON. That's my understanding, Mr. Chairman. I

think you have it exactly right.
Senator FORD. All right. I have no further questions. Senator

Hansen.
Senator HANSEN. I have none, Mr. Chairman.
Senator FORD. All right. The next witness will be the Honorable

John F. Ahearne who is the Deputy Assistant Secretary for Power
Applications of the Department of Energy.
Good morning, sir, we're delighted to see you this morning. And

if you have an opening statement, we would be delighted to hear it.
If you want to highlight it, that will be all right also and we'll in-
corporate your entire statement into the record. So whatever you
prefer, we can proceed.

STATEMENT OF HON. JOHN F. AHEARNE, DEPUTY ASSISTANT
SECRETARY FOR POWER APPLICATIONS, DEPARTMENT OF
ENERGY

Mr. AHEARNE. Thank you, Senator. Let me—it's a very short state-
ment. Let me just hit the main points.
Senator FORD. Whatever your pleasure is this morning, Mr. Ahearne.
Mr. AHEARNE. Thank you. The bill S. 2249 deals with a subject that

is complex and has a history that traces back at least 15 years and
perhaps as many as 30.
As mentioned, it effects the provision for a transmission service

charge that was adopted by the Department of the Interior with re-
gard to the rate seliedules of the Southwestern Power Administration.

•4.
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The effect of section 1 of the bill would cancel this charge. Section 2requires the rate schedules of the Southwestern Power Administrationto be subject to confirmation and approval by the Federal EnergyRegulatory Commission.
The Department of Energy recommends against enactment of sec-tion 2 of the bill. But at this time the Department is not prepared totake a position on section 1 for reasons I will now go over.
The first section has several ramifications. The effect of the firstsection would be to moot a case now pending before a Federal court.At issue in that case is the requirement that Associated pay a trans-mission service charge incident to its purchase of Federal power andenergy under a rate schedule put out by the Secretary of the Interiorand approved by the Federal Power Commission. I'm sure the commit-tee is familiar with many of the details of that case and, as I under-stand, many other witnesses are also and so I won't go into furtherdetail.
The case does involve issue with regard to the intent of Congress,

the adequacy of the current rates as well as the issue of cost recovery.
In the Energy Department we have only recently begun to review
whether the position previously taken by the Federal Government in
this case is one which we wish to continue to support, and consequently,
I am unable to take a position at this time.
The second ramification is the existing contract Senator Eagleton

has mentioned. There is an existing contract between Southwestern
and Associated which provides for an annual payment of approxi-
mately $4.6 million to Associated for a variety of services stated in
the contract to be rendered by Associated.
In reviewing some of the past lengthy history of the issue, I find

that several times the appropriateness of the contract has been ques-
tioned, for example, by the General Accounting Office in 1965 and the
Federal Power Commission in 1967.
The third ramification is the rates. I find that Southwestern has not

had a major rate increase for power and energy since 1957. They are
currently preparing a rate proposal to be submitted to the Assistant
Secretary for Resource Applications for review and on which we will
direct them to hold public hearings in their region.
As the Department has reviewed the issues raised by section 1, we

have found many arguments of equity being raised on both sides. I
recognize that this issue has been in existence for many, many months
and regret that we in the Department who have just become aware of
the full breadth of the issue, are not able to take a position at this time.
The subject of the best procedures for the development and review

of power and wheeling rates for all five of the power marketing ad-
ministrations is undergoing active study in the Department. On Oc-
tober 1, or last year upon the date that the Department went into
effect, Secretary Schlesinger assigned to the Administrator of the
Economic Regulatory Administration the authority formerly in the
FPC to confirm and approve Federal rates under section 5 of the
Flood Control Act.
The Secretary also assigned to the Administrator the authority

formerly held by the Secretary of Interior to make the final decision
of rates of the Bureau of Reclamation—now the Western Area Power
Administration—under procedural rules that had been adopted by
the Interior Department in 1975.
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Personnel of my office, of the Economic Regulatory Administration
and of the power marketing administrations are now in the process of
developing procedures that would apply to all significant Federal rate-
making. Therefore, the Department recommends against, the manda-
tory delegation to FERC, section 2.
I do have with me a representative of the Energy Department's

General Counsel's Office to speak to the legal issues if you wish, and a
technical representative of Southwestern who is prepared to speak
to the technical issues.
I must point out that the views represented here represent the views

of the Department of Energy and not necessarily those of the
administration.
That concludes my statement.
Senator FORD. Mr. Ahearne, I don't want to start asking some ques-

tions here that put you on the hot spot, but you're there and I'm here
and I might do that.
Mr. AHEARNE. Yes, sir.
Senator FORD. You said in your statement that you had just become

aware of the full breadth of this issue, and your comments at the
end of section 1 
Mr. AHEARNE. Yes, sir.
Senator FORD [continuing]. Is it just something that hasn't gotten to

you or is it new? Why haven't you known about this several weeks ago
or months?
Mr. AHEARNE. I only took over this particular job about a week and

a half ago.
Senator FORD. Yes, sir.
Mr. AHEARNE. And it was only until the end of last week, over the

weekend that the paper work on this began commencing. And that's
when I started digging in and trying to understand all of these issues.
That's only a personal answer. Clearly the Department has known
about it for a long time.

Senator FORD. You know, I forgive you, but it's awful hard to for-
give the Department. And I understand your position and that's one
reason I wanted to be sure that 1 didn't delve into something that
you haven't had for very long and haven't had the ability to make a
personal judgment on.
But do you project or do any of your people project SPA deficits

over the next few years? Or is it likely that SPA will recover sub-
stantially more than its operating costs?
Mr. AHEARNE. Well, we have submitted recently in the last few

weeks a request for additional funds for Southwestern to cover 1978's
costs. This is for purchase costs in which the 1978 funds were not
adequate. And we are in the process. I think it's now in our Comptrol-
ler's Offiee, for submission for an additional amount to be incorporated
in the 1979 budget request for purchase power.
Both of these are related to the low amounts that we're requesting

as far as purchase power is concerned. It was just a bad estimate of
how much was going to be required because of water conditions being
low.

Senator FORD. It was a bad guesstimate?
Mr. AHEARNE. It, was both a combination of a bad estimate, and bad

practice I believe. Previously the practice was to assume that one could
always come back and ask for more money.
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Senator FORD. You mean that the message is getting through that
you can't come back and ask for more money?
Mr. AHEARNE. Well, we believe we ought to try to do our best to

estimate how much money we need and ask for it the first time around.
Senator FORD. I agree with that and that's a very good position for

you to take. Mr. Ahearne, in the event of that SPA revenues exceed
operating costs in any given year what happens to the surplus?
Mr. AHEARNE. I don't know the answer to that, Senator.
Senator FORD. That's a question I'd like for you to give to this com-

mittee in writing if you would, please.
Mr. AHEARNE. I will do that.
[The information follows:]
All revenues received are passed directly to the U.S. Treasury. For repayment

purposes gross revenues are applied against O&M cost of the SWPA including
purchase power and wheeling, the O&M cost allocated to power at the Corps of
Engineer projects, and to pay interest on the investment. Any and all revenue
available in any particular year in excess of these costs are credited toward the
repayment of the investment.

Senator FORD. See if you can answer this question now. In the event
that SPA does not recover its operating costs in a particular year,
what happens?
Mr. AHEARNE. I believe that what happens is that the debt payments

are deferred. But that's my understanding of it and I again will have
to answer that for the record.
[The information follows:]
For repayment purposes the amount credited toward the repayment of the

investment is reduced. In some years when the revenue is low, there may be no
revenues available to repay the investment after meeting all O&M expenses and
there may be insufficient revenues to meet all or part of the interest expense on
the investment.

Senator FORD. There's not an immediate initiation of a rate revision
proceeding?
Mr. AHEARNE. I know that Southwestern for many years, as I read

the past history, had operated such that they weren't even paying their
debt. And also, since they didn't have a rate increase since 1957, I'm
sure that for many—for some reason they didn't ask for a rate increase.

Senator FORD. They have not had a rate increase since 1957?
Mr. AHEARNE. No rate increase since 1957.
Senator FORD. To date?
Mr. AHEARNE. Yes, sir.
Senator FORD. In the event that S. 2249 is enacted, do you foresee

any negative impart on SPA's ability to recover its operating costs?
Mr. AHEARNE. There might be a short-term effect in the sense that

for 1 or 2 years until a rate increase went through that whole process.
but as I mentioned, we've asked them to come in with a rate proposal
and then we will direct them to hold public hearings throughout their
area on that rate Proposal. But they clearly do need new rates.
So that any effect of this bill or any other bill that might affect the

revenues that they currently get or the payments that they currently
make, should be pieked un in that kind of a rate increase.
Senator FORD. Would there be any negative effect on its ability to

renav loans to the Treasury?
Mr. AHEARNE. I would have to say it, appears that that would be a

short term effect also in the sense until such time as the rates were
changed.
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Senator FORD. When you say "short term" are you talking about
weeks or years?
Mr. AHEARNE. I would—and again this is an estimate based upon

a very short time of experience, but I think that it would take 1 to 2
years only because one has to go through the public hearing process.
Senator FORD. Process. That's my final question, but I'd like for you

if you can to go into detail on the nature of the existing contract and
in what aspects is it unfair.
Mr. AHEARNE. As far as the many technical details on it—
Senator FORD. What kind of 
Mr. AHEARNE. As far as many of the details on it, I would have to

either bring up Mr. Bowers from the Southwestern Power Administra-
tion or else reply through the record.

Senator FORD. Would you bring Mr. Bowers to the witness table with
you and let him elaborate on that, please, Mr. Ahearne ?
Mr. AHEARNE. Sure.
Senator FORD. Do you want to yield to him now and let him
Mr. AHEARNE. Yes.
Senator FORD. The question that I have asked Mr. Ahearne—I've

asked him to go in to detail on the nature of the existing contract and
what aspects you feel that it's unfair?
Mr. AHEARNE. This is Mr. Walter Bowers who's the director of

power marketing for Southwestern Power Administration. And since
I used the word saying that there are many things brought into ques-
tion, what I would like to do is to ask him to just comment on what
those areas are that have been in question rather than specifically
'asking him to make a judgment as to what is "unfair."

Senator FORD. Somebody's advising you that this contract is unfair.
And I don't want to be unfair to you, but I also want—I think the
crux of the legislation as I see it is the contention that it is unfair. And
if we want to—we need to get those things out on the table and be a part
of this record as to what the unfairness of it might be.
Mr. AHEARNE. Yes, Senator, there are two charges. One charge is

the transmission charge levied on Southwestern and that's the crux of
this particular legislation. There's also an existing contract in which
Southwestern paid Associated for services.
My point was that there have been questions raised about that con-

tract as to whether those charges are completely justified. And that's
what Mr. Bowers would be prepared to address.
Senator FORD. Mr. Bowers, you may proceed.
Mr. BOWERS. The contract that is under question here has a trans-

mission service charge of $2.6 million a year for the transmission of
power to deliver to Associated for their facilities that are owned by
Associated.
In addition, it provides a payment to offset reserve generation and

suspension of powerplant contracts that had been superseded when
this new contract—when this Associated contract went into effect.
Now further, it provides for the transmission of power from SPA

to customers of SPA on Asscoiated's facilities. And it does provide
for some operation and maintenance of SPA isolated facilities where
Associated crews are located in closer proximity to the facilities than
SPA's crews are.

•

14.



9

GA)

In addition, the contract provides for the sale of a substantial block
of energy from the Bull Shoals and Table Rock projects, to the Asso-
ciated Electric Cooperative to the exclusion of the possible use of this
energy for the system in general:
The litigation that's going forward is addressing itself particularly

to the equity of the $2.6 million for the transmission of power over
Associated.'s facilities. And it's this then that is believed inequitable.
Senator EAGLETON. I didn't hear just the last part.
Senator FORD. That's not a detailed explanation. What is it—Why

isn't it a good contract? Why is it unfair? You just explained the con-
tract to me. I can read that and get that explanation myself. Now
we've got the contention on your part that this is unfair and is not a
good contract, trying to go around it, usurp it.

There's a definite direction by Congress as to what should be done.
Maybe we're getting into a policy question here, but if it's a policy
question, the intent of the legislation and the intent of Congress is
well known. Now if we have to put policy and intent into law, I think
that's what we're attempting to do here. But you've just given me the
content of the contract.
Now I'm not a lawyer and I can understand what you just told me

by reading the contract. I want to know what's unfair about it. You're
making the proposal. You're the, I guess, the plaintiff in the case aren't
you?
Mr. BOWERS. Yes SPA is. That's right.
Senator FORD. All right. Well, then let's hear SPA's side on this

then. Tell me what's wrong with it.
Mr. BOWERS. Well, the $2.6 million on the transmission service

charge, we feel, is excessive. Normally our transmission cost for wheel-
ing through power facilities range in the order of 40 cents per kilowatt.
Senator FORD. What is the differential then?
Mr. BOWERS. In the power that is being delivered to Associated it

would be roughly $1.4 million. These costs are running about $2.6
million that we're paying.
The capacity losses and the energy losses, a component of that $2.6

million, there is reason to believe that this might be excessive. I can't
quantify the amount on that at this time for you.
The other components, the reserve generation, $1.1 million in reserve

generation that's set forth here, in my opinion some reserve is pro-
vided by Associated but the magnitude of the credit of $1.1 million for
that service appears high to me.
The suspension of power plant contracts, $500,000 a year. I don't

know of any reason for this amount being in there.
Transmission to Missouri municipalities, $278,000. This is based

upon the right to move 29 megawatts of power at a price of about 80
cents per kilowatt per month. Compared to the 40 cents the SPA has
traditionally charged, this is about twice the rate that you would
expect to have for compensation.
I recognize in recent years these prices have gone up, however. These

are the general areas, that and the fact that the contract provides
that any secondary excess energy that's available from the Bull Shoals-
Table Rock projects will be delivered to the Associated Electric
Cooperative.



10

This prevents the proper integration of these projects with the rest
of the SPA system. We're talking about energy on the magnitude of
500 million kilowatt hours a year. If this amount of energy were avail-
able to operate on the SPA system, it would go a long ways toward
reducing the amount of energy SPA has to buy from thermal sources.
We are unable to use this energy on the integrated system and it is

sold as what we call supplemental energy, 2 mills per kilowatt hour
to Associated. At today's market you can imagine the value of that
2-mill energy.
Senator FORD. It sounds like somebody made a contract and the

price has gone up and they're hungry.
Mr. BOWERS. Well, even at the time the contract was made dedicating

the secondary energy from these projects to the use of one customer
exclusively was not in the best interest of the system operation.
Senator FORD. Mr. Bowers, when was this contract signed?
Mr. BOWERS. 1962.
Senator FORD. What happened since than that you're objecting to

all the rates that—or the agreements that were in that contract? What's
happened between that time and today that makes you want to change
and object to the figures?
Mr. BOWERS. Well, there's been some question about the—
Senator FORD. Well, between 1962 and 1970 I understand.
Mr. BOWERS. Between 1962 and 1970 continually over the history

of this contract the validity of these figures has been questioned.
Senator FORD. Well, if the validity of the figures has been ques-

tioned and the objections and unfairness of the contract that you have
stated here, indicates to me that you object to the charges and certain
things. Why is it that you're unwilling to renegotiate?
Mr. AHEARNE. Could I answer that?
Senator FORD. Either one of you. I just want an answer for the

record.
Mr. AHEARNE. That's one of the things that I referred to when I

said that we at the Department are reviewing as to whether we would
recommend the Federal Government to continue to support the posi-
tions previously taken.

Senator FORD. You're rethinking it now?
Mr. AHEARNE. Yes, sir.
Senator FORD. As I recall, each change of administration has differ-

ent policy and some different thinking. And I'm delighted to know that
you're rethinking this. And I think history tells us that there has
been some changes and when they think through it, they change their
mind not necessarily based on any legal aspect of it, but that could be
a part of it, but the fairness of it and the contract. The word's been
given, the paper has been signed and that sort of thing. There's
a different philosophy.
And I hope you do.
Mr. AHEARNE. Yes, sir.
Senator FORD. Could you provide a copy for the committee. of

SWPA's complaint and Associated's answer to the current litigation
for the record?
Mr. AHEARNE. Yes, sir.
Senator FORD. I think this is something that we need and I would

expect that since you, I'm sure. have copies of it in your office that
we could get that by, say, the first of the week?
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Mr. AHEARNE. I don't see why not.
Senator FORD. All right. Well, you make an effort to get it to us

then by the first of the week.
Mr. AHEARNE. Yes, sir.
[The information follows:]
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATED ELECTRIC COOPERATIVE, INC.,
2814 South Golden Avenue, Springfield, Missouri,

Plaintiff,

V.

ROGERS C. B. MORTON, individually, and as
Secretary of the Interior,
(Department of the Interior, Washington, D. C.),

PETER C. KING, individually, and as
Administrator of the Southwestern Power Administration,
(Department of the Interior, Tulsa, Oklahoma),

JOHN N. NASSIKAS,
LAWRENCE J. O'CONNOR, JR.,
JOHN A. CARVER, JR.,
ALBERT B. BROOKE, JR., and
PINKNEY CALVIN WALKER, individually and
as members of the Federal Power Commission,
(441 G Street, N. W., Washington, D. C.),

Defendants.

Plaintiff alleges as follows:

It_ [SIM
MAY 12 1971

tkpartment of the Interior
liEnIONAL SOLICITOR

Tulsa, Oklahoma

Civil Action
No. 2410-70

NA12

COMPLAINT FOR
INJUNCTIVE
RELIEF AND
DECLARATORY
RELIEF

FIRST CAUSE OF ACTION

1. This is an action for declaratory relief and an injunction. It arises under

Section 5 of the Flood Control Act of 1944, as amended, 16 U.S.C. §825s, alleging

violations of that Act. It is brought under the powers vested in this Court by Part II

of the District of Columbia Code, by 5 U.S.C. §706, 16 U.S.C. 825p, the Declaratory

Judgment Act 28 U.S.C. ;2201-02, the Administrative Procedure Act, 5.U.S.C. §702,

and the Court's general equity powers. The interest of the plaintiff in the matter in
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controveisy exceeds, exclusive of interest and costs, the sum of $10,000. The gravamen

of the action, as alleged in more detail in the following paragraphs of this complaint, is

that Rogers C. B. Morton, individually and as Secretary of the Interior, and Peter C. King,

individually and as Ad,ninistrator of the Southwestern Power Administration (hereinafter

"SPA'), in violation of Section,5 of the Flood Control Act of 1944 (16 U.S.C. §825s), and

in violation of a contract between the United States and the plaintiff made pursuant to

that Act, have attempted, and will continue to attempt unless enjoined, to cancel certain

credits which the United States concedes to be due to the plaintiff under said contract, as

consideration for the performance by the plaintiff of services to the United States stated

therein, while continuing to demand of the plaintiff, and receive from the plaintiff, the

performance of those services. The services so required to be rendered by plaintiff are the

transmission of power and energy at plaintiff's expense, from two Government-owned power

plants located on the White River near the Arkansas-Missouri boundary, over transmission

facilities owned by the plaintiff, to specified distant points of delivery in central and

northern Missouri (50 to 300 miles from said dams) where such power and energy is

delivered by plaintiff, for the Government's account, to three private power companies,

to the United States Bureau of Reclamation's Missouri Basin Power System in northwest

Missouri, to six municipalities, and to six Generation and Transmission Cooperatives,

which in turn redeliver such power and energy to some forty-three distribution coopera-

tives. Said distribution cooperatives serve some 300,000 rural customers and thirty-five

municipalities in 113 of the 114 counties in Missouri, and 7 counties in Iowa. Said

contract also requires plaintiff to furnish, from other sources, power and energy in

quantities sufficient to replace the losses of power and energy in transmission from said

power plants to said distant points of delivery. For such services, the United' States, in

said contract, agrees to pay the plaintiff $2,647,100 annually, in the form of credits

against amounts due from plaintiff to the United States for power and energy.

Defendants Morton and King, while purporting to continue to honor the contractual

25-681 0 - 78 - 2
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obligation of the United States to pay or credit plaintiff said $2,647,100 annually for

said services, are atlempting nevertheless to nullify said credit, lawfully due, by imposing

a new "Transmission Service Charge" upon plaintiff in exactly the same amount,

$2,647,100, which would recapture the whole amount so credited. This is done in the

guise of a "rate revision" of SPA's Rate Schedule P-2 annexed to said contract between

SPA and plaintiff, although in fact the rates stated in that schedule, on which the new

"Transmission Service Charge" is superimposed, are not changed at all in the Revised

Schedule P-2. To implement this "Transmission Service Charge," which neither the

statute nor the contract authorizes, defendants Morton and King, in the purported

revision of the P-2 rate schedule, have, unilaterally, substituted new points of delivery

(closer to the dams) for those stated in said contract, and have attempted to impose on the

Plaintiff this "Transmission Service Charge" for the transmission of said power and energy

from these new points of delivery to those stated in the contract, even though (i) such

transmission is in fact effected over plaintiff's own lines, not those of the United States,

(ii) all of the services for which the charge is made are furnished by the plaintiff, not the

United States, and (iii) furnished at plaintiff's expense, not that of the United States. The

effect, unless defendants Morton and King are enjoined, will be to continue to require

plaintiff to perform said transmission services, to the distant points of delivery specified in

plaintiff's contract with the United States, and require plaintiff, at its own expense, to

supply power and energy for replacement of losses in transmission from the Government's

power plants to those distant points, but to do so hereafter without compensation, inas-

much as the unlawful exaction of the transmission charge would exactly offset the credit of

$2,647,100 which defendants Morton and King concede to be due from the United States

to the plaintiff for those services. The acts here complained of were initiated by

defendant Morton's predecessor in office as Secretary of the Interior, Walter J. Nickel,

on the recommendation of defendant King, and defendant Morton has ratified, adopted,

and continued them, and defendant King has continued said unlawful, acts under the
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direction of defendant Morton. Said actions of defendants Morton and King are in

contravention of federal statutes, are in excess of their lawful authority, and are void.

The defendants who are members of the Federal Power Commission, purporting to act under

the authority of the Flood Control Act of 1944 (which requires approval and confirmation

by the Federal Power Commission of rates established by the Secretary of the Interior),

acting without hearing or the taking of evidence, and in disregard to their statutory duty

to make an independent investigation and determination, approved the imposition by

defendant Morton's predecessor in office, Walter J. Nickel, of said Transmission Service

Charge upon plaintiff, to nullify the credits lawfully due from the United States to

plaintiff. Said action was in contravention of federal statutes, was in excess of their

statutory authority, and was and is void.

2. (1) Plaintiff, Associated Electric Cooperative, Inc. (hereinafter "Associated"),

is a corporation organized and existing under and by virtue of the laws of the State of

Missouri, and has its principal office and place of business in Springfield, Missouri.

Associated is a federation whose members (hereinafter referred to as the "Federated

Cooperatives") are:

Central Electric Power Cooperative (hereinafter "Central"), Jefferson

City, Missouri;

N. W. Electric Power Cooperative, Inc. (hereinafter "N. W."),

Cameron, Missouri;

M&A Electric Power Cooperative (hereinafter "M&A"), Poplar Bluff,

Missouri;

Northeast Missouri Electric Power Cooperative (hereinafter "North-

east"), Palmyra, Missouri;

Sho-Me Power Corporation (hereinafter "Sho-Me"), Marshfield,

Missouri;
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KAMO Electric Cooperative, Inc. (hereinafter "KAMO"), Vinita,

Oklahoma.

(2) The service areas of the several Federated Cooperatives are shown on the

map annexed as Appendix D.

(3) Central, N.'W., M&A and Northeast were all organized and now exist

as Generation and Transmission Cooperative corporations (hereinafter "G&T 's") under the

laws of the State of Missouri. Sho-Me was organized and now exists as a corporation

under the laws of the State of Missouri, but functions in like manner as a G&T. KAMO

was organized and now exists as a G&T under the laws of the State of Oklahoma.

3. Defendant Rogers C. B. Morton is the duly appointed and acting Secretary of

the Interior of the United States. Defendant Peter C. King is the duly appointed and

acting Administrator of the Southwestern Power Administration, an agency of the Depart-

ment of the Interior. Defendants John N. Nassikas, Lawrence J. O'Connor, Jr.,

John A. Carver, Jr., Albert B. Brooke, Jr., and Pinkney Calvin Walker* are the duly

appointed and acting members of the Federal Power Commission, having its principal place

of business in the District of Columbia.

4. Each of the foregoing defendants is sued on account of acts which he has

performed or threatens to perform in violation of the provisions of federal statutes, and

without statutory authority.

5. By the Flood Control Act of 1941, 55 Stat. 638, the Congress authorized the

construction of federal multiple-purpose reservoir projects, including Bull Shoals Dam and

Power Plant on the White River in the State of Arkansas, and of Table Rock Dam and

Power Plant on the White River in the State of Missouri, and these dams and power plants

were constructed. Bull Shoals Power Plant commenced generation of power in 1952,

* Defendant Walker, as of the date of filing of this amended complaint, has been
nominated by the President, but his appointment has not yet been confirmed by the
Senate.
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Table Rock Power Plant in 1959. The flow of the White River is insufficient to operate the

hydroelectric generators in said power plants on a dependable basis more than a small

fraction of the number of hours in a year, making it necessary to integrate the operation

of these hydro power plants with that of steam electric generating plants, and interconnect

them with such steam electric generating plants by high voltage transmission lines, in

order for the Secretary to market, and obtain maximum utilization of, hydro power pro-

duced at Bull Shoals and Table Rock Power Plants.

6. By Section 5 of the Flood Control Act of 1944, 16 U.S.C. §825s, the Congress

conferred the following authority upon the Secretary of the Interior:

Sec. 5. Electric power and energy generated at reservoir projects
under the control of the War Department and in the opinion of the Secretary
of War not required in the operation of such projects shall be delivered to
the Secretary of the Interior, who shall transmit and dispose of such power
and energy in such manner as to encourage the most widespread use thereof
at the lowest possible rates to consumers consistent with sound business
principles, the rate schedules to become effective upon confirmation and
approval by the Federal Power Commission. Rate schedules shall be drawn
having regard to the recovery (upon the basis of the application cf such rate
schedules to the capacity of the electric facilities of the projects) of the
cost of producing and transmitting such electric energy, including the
amortization of the capital investment allocated to power over a reasonable
period of years. Preference in the sale of such power and energy shall be
given to public bodies and cooperatives. The Secretary of the Interior is
authorized, from funds to be appropriated by the Congress, to construct or
acquire, by purchase or other agreement, only such transmission lines and
related facilities as may be necessary in order to make the power and energy
generated at said projects available in wholesale quantities for sale on fair
and reasonable terms and conditions to facilities owned by the Federal
Government, public bodies, cooperatives, and priv.ptely owned companies.
All moneys received from such sales shall be deposited in the Treasury of
the United States as miscellaneous receipts.

7. The Secretary of the Interior (hereinafter "Secretary"), by Order No. 1865,

dated August 31, 1943 (8 F.R. 12142), created the Southwestern Power Administration

(hereinafterHSPA"), and by subsequent orders delegated to the Administrator of SPA the

authority conferred upon the Secretary by Section 5 of the Flood Control Act of 1944,

For disposition of surplus power and energy generated at various reservoir projects under

the control of the Department of the Army, including Bull Shoals and Table Rock Dams.
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8. Pursuant to Section 5 of the Flood Control Act of 1944, the Secretary found

and determined that, in order to encourage the most widespread use of the power and

energy generated at the Bull Shoals and Table Rock Dams and to make such power and

energy available in wholesale quantities for sale on fair and reasonable terms and con-

ditions to public bodies, cooperatives, and privately owned companies in the State of

Missouri, with due regard to the statutory preference to public bodies and cooperatives,

it was necessary that the United States deliver such power and energy to the load centers

of said public bodies and cooperatives, at rates which included transmission to such load

centers; and, in order to accomplish such deliveries to load centers, to acquire, by

contract, the use of transmission lines and related facilities in lieu of construction thereof

by the United States; and to secure, by contract, the use of steam electric power plants,

integrated with Table Rock and Bull Shoals Power Plants, in order to market power pro-

duced at those two plants.

9. The Secretary and SPA, to effectuate the determination referred to in

paragraph 8, proposed to the Rural Electrification Administration (hereinafter "REA") and

the Federated Cooperatives a plan of various interrelated contracts, and obtained

execution of such contracts by certain of the Federated Cooperatives. Plaintiff adopts

and alleges the description of said plan and contracts made by this Court in the case of

Kansas City Power and Light Co. v. McKay, 115 F. Supp. 402,407, as follows:

"The contracts.. .are of three basic types, respectively denominated,
(1) loan agreements or contracts, (2) lease-option contracts, and (3) power
contracts. All agreements in a system were made in reference to one another.

"By the terms of the loan contracts executed in the name of the United
States by the REA, funds are to be advanced to the respective federated coop-
eratives for the construction of generating and transmission facilities (steam
or diesel generating plants, transmission lines and related electrical facilities)...

"The loan agreements provide that before any funds are advanced to the
respective cooperatives they must enter into the second type of agreement,
namely the lease contract, with SPA, calling for the leasing to SPA for a
period of 40 years of the transmission facilities to be constructed from the
funds advanced. By the lease contracts SPA obtains control of the facilities
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for the 40-year period, and agrees to pay all costs of operation, maintenance,
repair and capital replacements, as well as the amortization payments on the
loans.

The loan agreements and lease cont acts also call for the execution

of the third type or agreement, the power contract which is entered into
simultaneously for the some 40-year period as provided in the lease contract.

Under the power contracts SPA agrees to purchase the entire output of the
steam plants constructed by the funds advanced in the loan agreements, and

also agrees to resell power and energy to each of the cooperatives as its
members require, at the rate designated in SPA's Rate Schedule 'A', which

rate sckedule has been confirmed and approved by the Federal Power
Commission. Thus, the loan contracts are conditioned on the execution of
the agreements with SPA and the SPA agreements are made in contemplation
of the loan agreements."

* * * * * * * *

Footnote:

"The loan contracts also provide that the lease and power contracts
must be approved by and pledged to the REA as security for the loans."

10. Pursuant to the contracts referred to in paragraph 9, certain of the

Federated Cooperatives severally borrowed money from REA and constructed the system of

transmission lines and power plants depicted on the map annexed to this complaint as

Appendix 1-1. The major features consisted of (i) 161 kv transmission lines and related

facilities, including transformer substations (hereinafter "Original 161 kv Transmission

Facilities"), shown on that map as heavy black lines, (ii) 69 kv transmission lines and

69/13.2 kv substations (hereinafter "69 kv Facilities") shown on that map as light black

lines, connecting the 161/69 kv transformer substations with load centers of the Federated

Cooperatives, and (iii) steam electric generating plants at Chamois (15,000 kw) and

Missouri City (40,000 kw).

11. Pursuant to the contracts referred to in paragraph 9, as subsequently

amended from time to time, SPA obtained the use of the facilities described in paragraph

10 for the delivery of power to various municipalities, cooperatives, and private power

companies in Missouri, and obligated the United States, at the expense of the United

States, (i) to pay or credit to the Federated Cooperatives, severally, amounts sufficient
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to enable them to pay installments of principal and interest to the REA on their respective

loans, and to pay costs of operation and maintenance of the said facilities; (ii) to provide,

at stated rates, firm power and energy in quantities which were in excess of the quantities

of firm power and energy which the Government's Bull Shoals and Table Rock power plants

were capable of generating with the water supply available, thus obligating SPA to

purchase large quantities of power and energy from other sources in order to fulfill said

obligation; (iii) to provide peaking power and energy, and when available, energy in

excess of the quantities stated in the said contracts; (iv) to cause all such power and

energy, (firm, peaking, and excess), to be transmitted fo the load centers of the

Federated Cooperatives (other than Northeast), that is to say, not only to the points of

transformation from 161 kv to 69 kv on the Original 161 kv Transmission Facilities, but,

beyond those points, to points on the 69 kv Facilities where voltage is transformed from

69 kv to 13.2 kv, for delivery to distribution cooperatives; (v) to provide from other

sources, without added charge, power and energy to replace all losses in transmission from

the Government's Bull Shoals and Table Rock Dams to said load centers on the 69 kv

Facilities. The rates stated in said contracts, to be paid by the Federated Cooperatives

to SPA, were in consideration of all of the foregoing selvices including specifically the

transmission and delivery of power and energy at the cost of the United States to load

centers, and the furnishing at the cost of the United States of power and energy to re-

place all losses of power and energy in transmission from the Government's power plants

to said load centers.

12. (1) During the Eisenhower Administration, the Secretary determined, in

order to obtain additional revenue and benefits from hydro power, to increase the

installed generating capacity of Bull Shoals Power Plant from 160,000 kw to 340,000 kw,

and the combined capacity of Table Rock and Bull Shoals Power Plants from 360,000 kw

to 540,000 kw, and to attempt to market the entire power and energy production of those

dams at rates for peaking power and energy, eliminating the burden of purchasing

•
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steam-generated electric power and energy from other sources, theretofore required to

make possible the sale of the major portion of the production of Table Rock and Bull Shoals

Power Plants as firm power and energy at normal load factors. To make said 540,000 kw

salable as peaking power, it was necessary to obtain the complete integration of the

operation of these government plants with power systems in Missouri and Kansas having a

total power demand several times as great as the generating capacity of Table Rock and

Bull Shoals Power Plants, and having other sources of supply adequate to furnish firm

power and energy in sufficient quantities to enable absorption of the entire output of

Table Rock and Bull Shoals Power Plants as peaking power and energy.

(2) To effectuate the Secretary's said plan, SPA, in 1960, in the Eisen-

hower Administration, proposed that the Federated Cooperatives form Associated Electric

Cooperative, (Associated) and, through Associated, contract to purchase all of the power

and energy generated at Bull Shoals and Table Rock Dams, such power and energy to be

delivered by SPA to Associated at said dams, (in lieu of delivery by SPA at the load

centers of the Federated Cooperatives, as required by SPA's contracts with those

cooperatives), and pay SPA less per year for power and energy delivered at said dams,

than the Federated Cooperatives were then paying SPA for such power and energy

delivered to load centers. SPA's plan proposed that Associated, when formed, should

take over the operation and maintenance of the Original 161 kv Transmission Facilities,

construct the Added 161 kv Facilities, and by their use, deliver said power and energy

at the load centers of the Federated Cooperatives and other customers of the United

States, at a price adequate to repay Associated the costs of such transmission, and of

providing power and energy to replace losses in transmission. Under the proposed

arrangement, SPA was relieved of all payments to the Federated Cooperatives for use of

transmission facilities and thermal generated power. A contract (referred to as "the

December 1960 draft") was prepared under the direction of the Secretary, and agreed to

by the Federated Cooperatives, but had not been executed at the time of inauguration of
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the Kennedy Administration in 1961.

(3) In 1961, in the Kennedy Administration, the Secretary determined that,

as a matter of policy, SPA should continue to utilize the Federal Cooperatives' trans-

mission facilities and thermal generated power and to sell power and energy at the load

centers of the Federated Cooperatives and other customers, not at the dams, as had been

proposed by the Secretary in the Eisenhower Adminis'-otion. This change in policy is set

forth in a letter dated April 20, 1961, from Mr. Kenneth Holum, Assistant Secretary,

Water and Power, to Mr. Truman Green, Manager of Central Electric Power Cooperative.

A copy of this letter is attached as Appendix E. The Secretary proposed that Associated

should transmit such power and energy from the said dams to said load centers to certain

Missouri private power companies and municipalities which were customers of SPA, and to

a point of interconnection with the United States' Missouri Valley Power System (Bureau

of Reclamation), and, as payment for such services, receive a credit from the United

States in an agreed amount against amounts to be owed by Associated to SPA for power and

energy for use by the Federated Cooperatives and the distribution cooperatives served by

them.

(4) To effectuate the Secretary's said 1961 integration and marketing plan,

it was necessary that SPA continue to utilize the "Original 161 kv Transmission Facilities"

referred to in paragraph 10, and to either construct, or obtain by contract the utilization

of certain additional 161 kv transmission facilities in Missouri. In aid of the Secretary's

said 1961 plan, the Federated Cooperatives, in 1961, organized Associated Electric

Cooperative, and, among other responsibilities, authorized Associated to enter into such

contractual arrangements as might be necessary to effectuate such integration and market-

ing of hydro power by SPA in Missouri and Kansas, including the obligation by Associated:

(i) To continue to make available the utilization by SPA of the

"Original 161 kv Transmission Facilities";

(ii) To place in operation by specified dates certain additional 161 kv
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transmission facilities (hereinafter "Added 161 kv Facilities") to be constructed

by certain of the Federated Cooperatives, and to make available to SPA the use

of such facilities for the integration and marketing of hydro power in like manner

as the "Original 161 kv Transmission Facilities"; and

(iii) To assume the obligation of obtaining such other sources of power

as should be required by SPA for the integration of SPA hydro power to provide

the Federated Cooperatives and certain Missouri municipalities their total power

supply requirements, and to offset losses in transmission.

13. On November 3, 1961, the Secretary presented to the Federal Power

Commission his proposed plan for marketing in Missouri and Kansas of 540,000 kw of Bull

Shoals and Table Rock power and related energy, as peaking power and energy, at a new

P-2 rate schedule (hereinafter described), and by means of proposed contracts with

Associated and others to effectuate the integration and transmission necessary to sell that

quantity as peaking power and energy, as described in paragraph 12. The Secretary stated

therein his determination that the credits properly payable to Associated for its services

should be $4,655,100 annually, and reported to the Federal Power Commission that this

contract with Associated, and credits to Associated in this amount, would save the

United States in excess of $2,000,000 annually, in comparison with its existing contracts

with the Federated Cooperatives. The detail of the said credits is stated in paragraph

20 (1) of this complaint. On April 30, 1962, the Federal Power Commission approved

the Secretary's proposal.

14. (1) On March 28, 1962, certain interrelated contracts, hereinafter

described in greater detain -were executed to implement the plan described by the

Secretory to the Federal Power Commission November 3, 1961, and in the Commission's

order of April 30, 1962, approving that plan. They all became operative August 1,

1962. These were:

(A) A contract between SPA and Associated (hereinafter "SPA-
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Associated contract").

(B) A contract (hereinafter "SPA-Companies contract") between SPA

and Kansas City Power and Light Company, Missouri Public Service Company, and

The Empire District Electric Company (referred to hereinafter collectively as

"the Missouri Companies").

(C) A contract (hereinafter "the Missouri Integration contract")

between Associated and the Missouri Companies.

Each of the foregoing three contracts was annexed to the other two as.an exhibit,

and each was to become effective only upon execution of all three.

(D) A contract between SPA and the six Federated Cooperatives,

suspending their several agreements with SPA, but providing that if for any

reason the SPA-Associated contract is terminated prior to July 1, 1995, the

contracts between SPA and each of the Federated Cooperatives shall again

become operative, and

(E) Contracts between Associated and each of the six Federated

Cooperatives whereby, among other obligations, they severally undertook to

perform such services as the SPA-Associated contract required of them, and

Associated agreed to compensate them for the use of their facilities in the

performance of the SPA-Associated contract and the Missouri Integration contract.

(2) All of the contracts referred to in this paragraph 14 are now in full

force and effect, subject to amendments of certain of them which have been executed

from time to time but which have not modified them materially with respect to the matters

above alleged.

15. The contracts referred to in paragraph 14 effectuated the following alloca-

tion of power:

A. Power to be generated at Bull Shoals and Table Rock Dams:

(i) To Associated, for integration with steam-gen'etated

•
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power as required to supply the Federated Coopera-

tives their total power and energy requirements 180,000 kw

(ii) To Associated, for integration by Associated in its

pooling operations with the Missouri Companies,

and use by ,the Missouri Companies in their power

supply operations in Missouri and Kansas, subject

to recapture by Associated for uses stated in (i)

above 108,000 kw

(iii) To the Missouri Companies 190,000 kw

(iv) To named Missouri municipalities 29,000 kw

(v) For other customers of SPA 33,000 kw

(vi) Maximum "overload" capacity (Bull Shoals &

Table Rock) available to Associated (the power

plant's generating capability in excess of name-

plate capacity, variable, depending on reservoir

elevations) 80,000 kw

Sub-Total -620,000 kw

B. Power to be interchanged between the power system of

SPA and the U. S. Bureau of Reclamation Missouri

River Basin Power System: 50,000 kw

Total 670,000 kw

16. Associated, in the SPA-Associated contract, agreed to transmit and integrate

the power and energy to be generated at Bull Shoals and Table Rock Power Plants, as

described in paragraph 15, in coordination with the Missouri Companies, and to effectuate

the interchange of an additional 50,000 kw between SPA and the United States Bureau of

Reclamation Missouri Valley System. To accomplish those results for SPA:

(1) Associated agreed to make available to SPA the Original 161 kv
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Transmission Facilities, shown as heavy black lines on the map annexed hereto as

Appendix 1-1. These include (i) the only transmission line interconnecting the Govern-

ment's Table Rock Power Plant with the Government's Bull Shoals Power Plant, (ii) the

only transmission lines directly connecting those plants with other preference customers of

SPA (municipalities) in central and western Missouri, and (iii) the only lines inter-

connecting those federal power plants with the federal power plants operated by the

Bureau of Reclamation in the Missouri River Basin area in the states of North and South

Dakota, Montana, and Nebraska.

(2) Associated agreed to cause to be constructed, in accordance with

specifications to be approved by SPA, additional 161 kv transmission facilities (herein-

after "Added 161 kv Facilities"), including a transmission line connecting the Original

161 kv Transmission System to a point of interconnection with the United States Bureau

of Reclamation's Missouri Valley Power System at Maryville, Missouri, distant about

300 miles from the nearest transmission facilities owned by SPA. The Original 161 kv

Transmission Facilities and the Added 161 kv Facilities are referred to hereinafter,

collectively, as "Transmission Facilities of Associated Available to SPA." They are

shown as red lines on the map hereto annexed as Appendix A.

(3) Associated agreed to transmit, for SPA's account, in coordination with

the Missouri Companies and SPA-owned facilities, 190,000 kw of hydro power and

related energy to the Missouri Companies, and to deliver the same at five designated

points of delivery on the Transmission Facilities of Associated Available to SPA, namely,

Missouri City, Salisbury, Norton, Sedalia, and Clinton, at distances varying from 100

to 300 miles from Table Rock and Bull Shoals hydro power plants. In the SPA-Companies

contract, annexed to the SPA-Associated contract, those same five points of delivery

were described as "points of electrical interconnection between the transmission systems

of the Companies and the transmission facilities of Associated available to SPA under the

SPA-Associated Contract." They are shown on Exhibit 2-A, as annexed to the said con-

tracts and to this complaint.
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(4) Associated agreed to transmit 108,000 kw of hydro power plus up to

80,000 kw of hydro overload capacity to the Missouri Companies. (This obligation is

stated in the Missouri Integration Agreement, annexed to the SPA-Associated contract,

each contract to become operational only upon execution of the other.)

(5) Associated agreed to transmit 29,000 kw of hydro power and related

energy, and to deliver the same, by use of the Transmission Facilities of Associated

Available to SPA, to six Missouri municipalities, namely, Poplar Bluff, Sikeston, Lamar,

Hermann, West Plains, and Fulton.

(6) Associated agreed, by use of the Transmission Facilities of Associated

Available to SPA, to effectuate the interchange of 50,000 kw of hydro power between

SPA and the U. S. Bureau of Reclamation's Missouri Valley Power System (and has in fact

effectuated the interchange of such power up to 90,000 kw).

(7) Associated agreed to transmit to the Federated Cooperatives, at

designated points of delivery on the Transmission Facilities of Associated Available to

SPA, 180,000 kw of power and related energy, plus such part of the additional

108,000 kw that Associated might, on stated conditions, recapture from the Missouri

Companies. Said points are shown on Exhibit 2, annexed to the SPA-Associated contract

and to this complaint.

(8) Associated agreed to bear, and replace from its own generating plants,

all losses in power and energy occurring on the SPA-owned transmission facilities in

Missouri, and over the Transmission Facilities Available to SPA, including losses of power

and energy occurring (i) in the transmission thereof to the Missouri Companies and the

Municipalities purchasing power and energy from SPA, as well as to the Federated

Cooperatives, and (ii) in the interchange of power and energy between SPA and the

U. S. Bureau of Reclamation's Missouri Valley Power System, over some 300 miles of said

Transmission Facilities Available to SPA, and (iii) whether such losses occur in the trans-

mission of power and energy from Bull Shoals and Table Rock Power Plants outward to

customers of SPA, or in the transmission of power and energy inward to such customers
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from sources other than SPA during such hours of the day and month as the power and

energy output of Bull Shoals and Table Rock Dams should be insufficient to supply their

requirements.

(9) Associated agreed, in an amendment dated July 23, 1962, that SPA

might, at any time and at any point, make inter connections with the Transmission Facilities

of Associated Available to SPA, and utilize available capacity in such facilities for the

transmission, by Associated, of additional power and energy for SPA's own purposes,

including delivery to additional customers of SPA, pursuant to the terms of the SPA-

Associated contract of March 28, 1962. In March, 1971, defendant King demanded of

Associated the right to interconnect the Stockton Dam Power Plant, nearing completion,

with the Transmission Facilities of Associated Available to SPA, to effectuate deliveries

at any point on that system to customers of the United States, without added compensation

to Associated.

17. Associated further agreed, in the SPA-Associated contract and the Missouri

Integration contract annexed to the SPA-Associated contract, to perform the following

additional services for SPA:

(1) Associated agreed to provide standby and reserve power and energy

from its own generating plants, or by purchase or interchange arrangements with the

Missouri Companies, so that SPA, during such periods of time as generators or other

facilities at Bull Shoals and Table Rock Dams should be out of service, should continue

to receive revenues in full from its customers as though SPA were able to supply such

power and energy.

(2) Associated agreed (and implemented this in the Missouri Integration

Agreement annexed to the SPA-Associated contract) to completely integrate the Bull

Shoals and Table Rock Power Plants and the Associated System Available to SPA with

electric generating plants owned by Associated, and with the power systems of the

Missouri Companies, so that power might flow in from such sources, other than Bull
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Shoals and Table Rock Dams, in such quantities and at such times as to make firm power

available to all of SPA's customers in Missouri, thereby enabling all of the 540,000 kw

of hydro power and related energy to be marketed as peaking power at the P-2 rate,

hereinafter described, instead of requiring SPA to purchase steam-generated electric

power from such outside sources in quantities and at times required to make possible the

marketing of the output of Bull Shoals and Table Rock Power Plants as firm power, as the

pre-existing contracts between SPA and the several Federated Cooperatives obligated

SPA to do with respect to the major portion of the production of those two power plants.

(3) Associated agreed to operate and maintain a number of isolated

facilities owned by SPA.

18. Associated further agreed, in the SPA-Associated contract (and implemented

this in the SPA-Federated Cooperatives contract simultaneously executed) that SPA should

be relieved, for so long a time as the SPA-Associated contract remained in force, from

SPA's obligations which were stated in the various contracts between SPA and the

Federated Cooperatives theretofore executed, including the obligations to (i) pay lease

rentals and operation and maintenance or wheeling charges on the transmission system

beyond the 161/69 kv transformer substations located on the Transmission Facilities

owned by SPA and the Transmission Facilities of Associated Available to SPA, (ii) pay

lease rentals and operation and maintenance expenses on the Chamois and Missouri City

Power Plants, (iii) provide firm power and energy to the Federated Cooperatives,

(iv) provide power and energy to meet further growths of load of the Federated Coopera-

tives, up to stated limits.

19. (1) Associated further agreed, in the SPA-Associated contract, to

purchase from SPA 288,000 kilowatts of power and related energy (of this quantity

108,000 kw is passed on to the Missouri Companies, Associated having the right to recall

such power and energy as Associated's loads increase and as said power and energy can

be efficiently utilized by Associated), and Associated agreed to pay therefor in accordance

25-681 0 - 78 - 3
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with Rate Schedule P-2, annexed to said contract.

(2) Rate Schedule P-2, by its terms, was stated to be applicable to whole-

sale customers, who, by contract, purchase hydro peaking power service and/or seasonal

peaking power service. It stated a demand charge of $14.40 per year per kilowatt of

peaking power, payable at the rate of $1.20 per month per kilowatt, and an energy

charge of $.002 per kilowatt-hcur, and provided that the minimum amount of energy

associated with hydro peaking and seasonal peaking power service shall be 1,200 kilowatt-

hours per kilowatt of demand during each contract year.

(3) Rate Schedule P-2 required SPA to make delivery "at such point or

points of delivery and at such voltages as are specified by contract." The "said points

of delivery.. .specified by contract" were and are those stated in Article II, Section 4, of

said SPA-Associated contract, which provides:

"Section 4. Nominal Points of Delivery. The nominal points of
delivery for power and energy sold by SPA to Associated hereunder shall
be at the points of interconnection which Associated or SPA makes or
causes to be made with the existing and proposed 161 kv integrated
transmission systems of SPA and Associated as shown on Exhibit '2',
attached hereto and made a part hereof, and at the points of inter-
connection between the systems of SPA and the Companies under the
SPA-Companies Contract, as shown on Exhibit '2-A', attached hereto
and made a part hereof."

Exhibits 2 and 2-A, referred to in Article II, Section 4 of said contract, are annexed to

this complaint, and incorporated herein by reference. The points of delivery so specified

and shown on said Exhibit 2 included the following points of interconnection between SPA

and the Transmission Facilities of Associated made available to SPA, referred to in para-

graph 12 of this complaint: Carthage, Clinton, Doniphan, Idaho, Springfield, and Table

Rock, and at 161/69 kv substations on said Facilities at the following points: Fairport,

Missouri City, Salisbury, Chamois, Manes, Mansfield, Lebanon, Maryville, Sullivan,

Thomas Hill, Carthage, Clinton, Doniphan, Idaho, Springfield, and Table Rock. The

Points at which SPA thus obligated itself to deliver power and energy to Associated were
among those to which SPA had theretofore been obligated to, by its contracts with the
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Federated Cooperatives (referred to in paragraph 9 of this complaint) to make such delivery

to the Federated Cooperatives and as to these points, the SPA-Associated contract sub-

stituted Associated as the party to take delivery, for redelivery at the same points to the

same Federated Cooperatives. But SPA, by the enumeration of said points of delivery on

the 161 kv transmission lines, at points of transformation from 161 kv to 69 kv, was re-

lieved of its prior obligation to make delivery at some 200 more distant points on the 69 kv

Facilities, at points of transformation from 69 kv to 13.2 kv. The points of delivery by

SPA to the companies specified in Article II, Section 4 of the SPA-Associated contract

were the "points of interconnection between the systems of SPA and the Companies under

the SPA-Companies contract, as shown on Exhibit 2-A." Said Exhibit 2-A shows the

following six points of such interconnections: Carthage, Missouri City, Salisbury, Norton,

Sedalia, and Clinton. Four of these, Missouri City, Norton, Sedalia, and Clinton, are

shown on said Exhibit 2-A as points on "Associated System the capacity of which is avail-

able to SPA for transmission of power and energy to the companies hereunder," and are at

distances of 150 to 300 miles from the Government's Table Rock Dam. Associated thus

obligated itself to transmit, for SPA's account, power and energy sold by SPA to the

Missouri Companies, from the Government's Table Rock and Bull Shoals Power Plants, to

points of interconnection at Missouri City, Norton, Sedalia, and Clinton.

(4) Rate Schedule P-2 further provided that "Delivery of peaking and/or

seasonal peaking power service will be from, and at the voltage of, the 138 kv or the

161 kv transmission systems owned by or available to SPA, or at lower or intermediate

voltages from substations directly connected to such transmission systems."

(5) Rate Schedule P-2 made no provision for change, by the unilateral

action of either party, of the points of delivery by SPA of power and energy to Associated

so "specified by contract."

20. (1) SPA agreed, in the SPA-Associated contract, to compensate Associated

for the services described in paragraphs 16, 17, 18 and 19 of thii complaint by making
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credits against the amounts payable by Associated for power and energy. The amount of

said credits is $4,655,100 annually. This is the amount which the Secretary proposed to

credit Associated for such services in his presentation to the Federal Power Commission

November 3, 1961, approved by that Commission April 30, 1962. It is made up of the

following components, as disclosed in said presentation of the Secretary, November 3,

1961:

(A) For transmission services referred to in paragraph 16 of this complaint:

For use of Original 161 kv Transmission Facilities $1,099,000

For use of Added 161 kv Facilities 515,100

Reimbursement to Associated for transmission capacity losses 777,000

Reimbursement to.Associated for transmission energy losses 256,000

Sub-Total $2,647, 100

(B) For reserve generation, suspension of the contracts

of SPA with the Federated Cooperatives, and

operation and maintenance of isolated facilities of SPA,

and transmission at 69 kv to SPA's customers (certain

municipalities), as referred to in paragraphs 17 and 18

of this complaint. These are not contested by SPA. $2, 008, 000

Total $4, 655, 100

(2) SPA further agreed in said contract that the above described credits

to Associated should continue to be made until all loans of REA to the Federated Coopera-

tives (referred to in paragraphs 9 and 10 of this complaint) shall have been fully repaid

(anticipated to be June 1, 1997), and, commencing with that date, the credits shall be

increased or decreased to reflect: (i) changes in the amounts payable by the Federated

Cooperatives to REA, and (ii) increases in actual costs incurred by Associated in

connection with the operation, maintenance, replacement and renewal of the

Associated 161 kv system (that is, the Transmission Facilities of isociated Available to
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SPA) in the then current year as compared with the contract year beginning June 1, 1967.

(3) The SPA-Associated contract further provided that it should become

effective on the occurrence of stated conditions. It became operative August 1, 1962.

It is to remain in force until May 31, 2000, unless sooner terminated on stated conditions.

SPA has the option, on five ye'ars' written notice, to extend the effective term of the

contract after May 31, 2000, for successive five-year terms, but not beyond May 31,

2040.

(4) SPA credited Associated with the agreed amount, $4,655,100 annually,

until May 31, 1970. Since that date, defendant Morton's predecessor, and defendant

Morton, while continuing to credit Associated in the amount of $4,655,100 annually

($387,925 per month), has demanded repayment of $2,647,100 annually ($220,600

monthly), thereof, as a "Transmission Service Charge" equal to the credit owed by SPA

for transmission services, as more fully described in paragraphs 22 and 23 of this

complaint.

21. Associated has at all times performed its obli'gations under the SPA-

Associated contract, and, as therein required, has at all times performed its further

obligations under the Missouri Integration contract.

22. (1) On January 30, 1970, Walter J. Nickel, predecessor of defendant

Rogers C. B. Morton, Secretary of the Interior, without giving prior notice or opportunity

for hearing to Associated, filed with the Federal Power Commission a document captioned

"Rate Schedule P-2, Revised," accompanied by a document captioned "Power Systems

Average Rate and Repayment Study." Annexed hereto, as Appendix C, is a strike-and-

underscore coroparison of Rate Schedule P-2 as annexed to Associated's contract with the

United States, and revisions so proposed by the Secretary. "Schedule P-2, Revised,"

did not in fact revise the rates and charges for either power ($14.40 per kilowatt per year)

or energy (2 mills per kilowatt hour). Instead, "Rate Schedule P-2, Revised," would

unilaterally amend the SPA-Associated contract, by: (i) purporting to change the agreed
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points of delivery, theretofore reading "at such point or points of delivery and at such

voltages as are specified by contract," (shown in Exhibits 2 and 2-A, and enumerated in

paragraph 19 of this complaint) to read "at such point or points of delivery and at such

voltages from the SPA high voltage grid oi beyond the SPA high voltage grid as are

specified by contract," (ii) adding a new definition: "The term 'SPA high voltage grid'

means the 138 kv and/or 161 kv transmission facilities owned by SPA and/or a substation

owned by SPA that is directly connected to 138 kv and/or 161 kv transmission facilities

owned by SPA," and (iii) adding a new "Transmission Service Charge," payable by

Associated only, for transmission of power and energy, over the Transmission Facilities of

Associated Available to SPA, between the newly-defined points of delivery on the SPA-

owned facilities and the points of delivery specified in the SPA-Associated contract. The

proposal with respect to the added Transmission Service Charge reads:

"Where transmission service is provided beyond the SPA high
voltage grid and SPA incurs additional costs therefor (such as by
payment, credit, or the construction of federal facilities), the
customer shall pay, in addition to the demand and energy charges,
a separate Transmission Service Charge each month equal to
one-twelfth of the estimated total annual cost to SPA of providing
such transmission service. The amount of such total annual cost
shall be computed and determined by SPA, and a memorandum copy
of each such determination shall be attached to and become a part
of this rate schedule."

The "SPA high voltage grid" thus defined is depicted on the map identified cis Appendix B

to this complaint.

(2) The foregoing unilateral amendments of the SPA-Associated contract,

if given effect, would excuse SPA from the obligation, specified in Article II, Section 4

thereof, to deliver power and energy from Bull Shoals and Table Rock Power Plants to

Associated for use by the Federated Cooperatives at the following points shown on

Exhibit 2: Clinton, Missouri City, Fairport, Maryville, Norton, Sedalia, Salisbury,

Chamois, Manes, Mansfield, Lebanon, Sullivan, Thomas Hill, and substitute an

obligation to deliver power and energy only at Bull Shoals and Table Rock Dams,
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and Springfield, but would obligate Associated to transmit said power and energy from

Bull Shoals and Table Rock Dams to said points of delivery specified by said Article II,

Section 4.

(3) The foregoing unilateral amendments of the SPA-Associated contract,

if given effect, would also excuse SPA from the obligation, specified in Article II,

Section 4 thereof, to deliver power and energy to Associated, at the following points

shown on Exhibit 2-A for redelivery to the Missouri Companies: Missouri City, Maryville,

Norton, Sedalia, Clinton, and substitute an obligation to deliver power only at Bull

Shoals and Table Rock Power Plants, and Carthage, but would obligate Associated to

transmit said power and energy from Bull Shoals and Table Rock Dams to said points of

delivery specified in said Article II, Section 4.

(4) The only interconnection between Bull Shoals Power Plant and Table

Rock Power Plant, by means of which power and energy can be transmitted from Bull

Shoals Power Plant for use either by the Federated Cooperatives or the Missouri Companies,

is Associated's transmission line from Bull Shoals Power Plant to Table Rock Power Plant,

constituting a part of the Original 161 kv Facilities, the use of which the Secretary's

attempted unilateral amendment of the SPA-Associated contract would require Associated

to continue to furnish.

(5) The only interconnection between the Government's SPA system and its

Missouri Valley Power System is Associated's Transmission System Available to SPA,

which the Secretary's attempted unilateral amendment of the SPA-Associated contract

would require Associated to continue to furnish.

(6) Attachment 1 to Rate Schedule P-2, Revised, provides:

"Customer: Associated Electric Cooperative, Inc.
Springfield, Missouri

"Contract No.: 14-02-0001-1002

"Transmission Service Charge: $2,647,100 per contract year, payable
at the rate of $220,600 per month."
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23. (1) The Transmission Service Charge proposed to be assessed against

Associated is in exactly the amount of the four credits due from SPA to Associated,

identified in paragraph 20 (1) (A) of this complaint, for transmission services rendered

by Associated to SPA identified in paragraph 16 of this complaint.

(2) Although the "Power Systems Average Rate and Repayment Study,

January 1970," submitted to the Federal Power Commission by defendant Morton's

predecessor in support of his request for approval of "Rate Schedule P-2, Revised,"

and adopted by defendant Morton, properly characterizes these credits as due and

payable to Associated in their full amount for the entire duration of the SPA-Associated

contract, the mathematical effect of the imposition of a Transmission Service Charge in

precisely the some amount of said credits is to recapture and nullify them, with precisely

the same effect as though the SPA-Associated contract had been amended to delete them,

while leaving Associated obligated to continue to render the services for which said

credits were agreed to be paid, but to do so hereafter without compensation. Associated

has not agreed to such an amendment and no provision of the SPA-Associated contract

authorizes defendants Morton and King to effectuate it.

(3) Section 5 of the Flood Control Act of 1944 restricts the authority of the

Secretary to the making of rate revisions, subject to the approval of the Federal Power

Commission, and does not authorize unilateral revision of contract terms, or nullification

of obligations of the United States. Said action of defendant Morton and his predecessor

in office was and is in violation of the Flood Control Act of 1944.

(4) The Transmission Facilities of Associated Available to SPA, of which

SPA would continue to receive the use, but for which defendant Morton's proposed

revision would nullify all compensation to Associated, are shown in red on the map hereto

annexed as Appendix A.

24. On information and belief, plaintiff alleges that defendant Morton has

construed his proposed Rate Schedule P-2, Revised, as precluding the collection of the
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proposed Transmission Service Charge with respect to power and energy delivered to the

Missouri Companies, and power and energy interchanged between SPA and the U. S.

Bureau of Reclamation, over the Transmission Facilities of Associated Available to SPA.

The mathematical result is that Associated on behalf of the six Federated Cooperatives

and the forty-three Distribution Cooperatives which are members of the Federated

Cooperatives, must increase their payments to SPA $2,647,100 annually to completely

offset all of the compensation which the United States, in said contract between SPA and

Associated, agreed to credit to Associated for transmission services rendered by Associated

to SPA for the transmission of power from Government power plants to the Missouri

Companies and interchange of power and energy between SPA and the U. S. Bureau of

Reclamation, as well as in the transmission of power and energy for use by preference

customers, while those Companies and the United States Bureau of Reclamation are

excused from bearing any part of the costs incurred by Associated's transmission of their

power.

25. On May 28, 1970, the defendant members of the Federal Power Commission,

denying Associated's request for a hearing and opportunity to present evidence, and with-

out any independent investigation, approved and confirmed Rate Schedule P-2, Revised,

fore period of one year. Associated duly filed a petition for rehearing. It was denied

July 24, 1970.

26. Plaintiff has exhausted all of its administrative remedies.

27. Defendants Morton and King have demanded payment from Associated of

the added Transmission Service Charge of $220,600 per month (stated also as $2,647,100

per year), and Associated has refused to pay that addition, --but has paid, when due, rates

and charges as provided in Rate Schedule P-2, annexed to the SPA-Associated contract.

28. (1) The acts (i) of defendant Morton and his predecessor alleged in para-

graphs 22, 23 and 24 of this complaint, and (ii) of the defendant members of the Federal

Power Commission in confirming and approving the same, and (iii) of defendants Morton



38

and King in demanding payment thereof, and each of said acts, are without statutory

authority.

(2) The acts alleged in paragraphs 23 and 24 of this complaint were and

are in violation of specific requirements of Section 5 of the Flood Control Act of 1944

(16 U.S.C. §825s) in that:

(i) Section 5 requires that: "Rate schedules shall be drawn having

regard to the recovery (upon the basis of the application of such rate schedules

to the capacity of the electric facilities of the project) of the cost of producing

and transmitting such electric energy, including the amortization of the capital

investment allocated to power over a reasonable period of years." The so-called

Transmission Service Charge would deny to Associated the funds promised by SPA's

contracts with the Federated Cooperatives to be made available to amortize the

capital investment allocated to power which they undertook at SPA's request in

the form of debts to the Rural Electrification Administration, to construct the

Transmission System of Associated Made Available to SPA, leaving those

cooperatives obligated to pay the principal and interest on those debts, as stated

in paragraphs 9 and 10 of this complaint, without receiving the amounts which

SPA agreed with them and with Associated to provide for that purpose, in the

form of credits to Associated, as stated in paragraph 20 (1) (A) of this complaint.

(ii) Section 5 requires that: "Preference in the sale of such power and

energy shall be given to public bodies and cooperatives." Defendants Morton and

King, with the approval of defendant members of the Federal Power Commission,

by exempting power companies from payment of a transmission service charge upon

the power and energy transmitted to them over Associated's system, while imposing

upon Associated a Transmission Service Charge not only with respect to power and

energy transmitted by Associated to preference customers of the United States, but

also a Transmission Service Charge (payable by Associated) with respect to power
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and energy transmitted by Associated to said private power companies, have

created discriminatory and preferential terms in favor of said private companies,

at the cost of the so-called preference customers.

(iii) Section 5 requires that the Secretary of the Interior "make the

power and energy generated at said projects available in wholesale quantities

for sale on fair and reasonable terms and conditions to facilities owned by the

Federal Government, public bodies, cooperatives, and privately owned companies."

Defendants Morton and King have violated that statutory mandate by unfairly

imposing upon Associated the cost of transmitting power and energy to private

companies and to the facilities of the United States Bureau of Reclamation in the

Missouri Basin, as well as other customers of the United States, and the cost of

supplying power and energy to replace all losses in transmission to said customers,

none of whom are required by defendants Morton and King to bear the cost of

replacing such losses incurred by Associated in the transmission of their power.

(iv) Section 5 of the Flood Control Act of 1944 restricts the Secretary's

power of revision of contracts to the revision of rates and charges owed to the

United States. The Transmission Service Charge demanded of Associated by

defendants Morton and King is not a revision of any rate or charge owed by the

United States. The transmission services for which the new charge is demanded of

Associated are not services rendered by the United States to Associated, but

services rendered, in accordance with contract, by Associated to the United

States. Neither the Flood Control Act of 1944 nor any other federal statute

authorizes defendants Morton and King, or any other federal officer, to

unilaterally nullify said contractual obligations of the United States to Associated.

(3) The acts alleged in subparagraph (1) of this paragraph 28 were in

violation of the requirements of the Administrative Procedure Act, 5 U.S.C. 1551 et seq.,

in that defendant Morton's predecessor refused to give Associated notice or opportunity
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to be heard in opposition to the amendment of its contract by imposition of a Transmission

Service Charge and failed and refused to make or furnish findings of fact and conclusions

of law. Defendant Morton has ratified those acts of his predecessor.

(4) The acts of defendants Morton and his predecessor, and of defendant

King, alleged in this complaint are subject to review by this Court pursuant to

5 U.S.C.A. §706, in that they were and are unlawful, being arbitrary, capricious, an

abuse of discretion, and otherwise not in accordance with law, in excess of statutory

jurisdiction and authority, without observance of procedure required by law, and un-

supported by substantial, or any, evidence.

29. The defendant members of the Federal Power Commission, and their

predecessors, violated the provisions of Section 5 of the Flood Control Act of 1944 in that:

(1) They are restricted by that statute to the confirmation of rates and

charges which conform to the statutory criteria stated in paragraph 28 (2) of this complaint.

They acted in excess of their statutory authority in purporting to confirm and approve the

imposition of a Transmission Service Charge which is not a rate revision at all, but on

exaction 'deliberately and precisely calculated to nullify an admitted obligation of the

United States, in violation of each of said statutory criteria. Such acts of said defend-

ants were and are ultra vires and void.

(2) The Federal Power Commission is without statutory authority to pass

upon the justification of the charges made by an electric cooperative corporation, such as

Associated, for its services, including transmission services. A fortiori, that Commission

and its defendant members were without statutory authority to effectuate a reduction to

zero of the compensation due from the United States to Associated for transmission

services performed by Associated pursuant to its contract with the United States, by their

approval of a new Transmission Service Charge calculated without regard to any trans-

mission services rendered by the United States, but only calculated to equal and nullify

precisely the amount, $2,647,100, which the United States, by contract, had agreed to
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pay Associated for transmission services rendered by Associated.

(3) The Federal Power Commission, and its defendant members, violated

the provisions of the Administrative Procedure Act, in that they failed and refused to

afford to Associated an opportunity to present evidence, to cross-examine witnesses

presented on behalf of the Secretary of the Interior, or to be heard, and failed and re-

fused to make findings of fact Ond conclusions of law.

(4) The acts of the defendant members of the Federal Power Commission

alleged in this complaint are subject to review by this Court pursuant to 5 U.S.C.A.§706,

in that they were and are unlawful, being arbitrary, capricious, an abuse of discretion,

and otherwise not in accordance with law, in excess of statutory jurisdiction and authority,

without observance of procedure required by law, and unsupported by substantial, or any,

evidence.

30. Plaintiff has no plain, speedy, or adequate remedy at law.

31. Wherefore, plaintiff prays for the relief stated in paragraph 36.
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SECOND CAUSE OF ACTION

32. Plaintiff incorporates by reference in this Second Cause of Action para-

graphs 1 to 31, inclusive, of this bill of complaint as though herein repeated at length.

33. Associated, in reliance upon the Secretary's agreement to credit Associated

with $2,647,100 annually for its transmission services, changed its position to its detriment

in the following respects, among others:

(1) Associated obligated itself, by contracts with certain of the Federated

Cooperatives, to pay them sums amounting to many millions of dollars for debt service

and operation and maintenance expenses on the Original 161 kv Transmission Facilities,

which Associated thereupon made available to SPA, as required by the SPA-Associated

contract.

(2) Debts amounting to many millions of dollars were incurred by certain of

the Federated Cooperatives to construct the Added 161 kv Facilities required by the SPA-

Associated contract to be constructed, including the interconnection between SPA and

the U. S. Bureau of Reclamation's Missouri Valley Power System, and Associated obligated

itself to said Federated Cooperatives, by contract, to pay said cooperatives the amounts

required for debt service and cost of operation and maintenance of said Added 161 kv

Facilities, which Associated thereupon made available to SPA, as required by the SPA-

Associated contract.

(3) Debts amounting to many millions of dollars were incurred by Associated

to construct, as required by the SPA-Associated contract, steam electric generating

facilities and related facilities in order (i) to keep SPA whole with respect to losses of

power and energy in transmission, and (ii) to make possible the marketing by SPA of the

entire output of 540,000 kw of power and related energy produced at the Bull Shoals

and Table Rock Dams as peaking power.
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34. Defendants Morton and King have accepted, and continue to accept, on

behalf of the United States, the benefits of the debts and expenditures incurred by

Associated to perform the SPA-Associated contract, including, without limitation:

(1) Integration of 540,000 kw of power production of Bull Shoals and

Table Rock Dams with other sources of power and energy in such manner as to make the

entire 540,000 kw marketable as peaking power, whereas the water supply available at

those power plants is insufficient to make available the production of more than one-third

of that quantity on a dependable basis for sale as film normal load factor power.

(2) Relief of SPA from the necessity of purchasing steam-generated electric

power and energy in excess of the generating capability of the Bull Shoals and Table

Rock Dams in order to meet its pre-existing contract obligations in Missouri.

(3) Transmission of power and energy over the Transmission Facilities of

Associated Available to SPA, to customers of SPA other than Associated.

(4) Interchange of as much as 90,000 kw of power and related energy

between SPA and the U. S. Bureau of Reclamation's Missouri Valley Power System, thereby

obtaining for each of said power systems the advantages of diversity of their respective

loads. Plaintiff alleges, on information and belief, that the reasonable value of the

said interchange service, rendered by Associated to the government, is not less than

$1,250,000 annually.

(5) The furnishing, from sources of power owned by Associated or available

to Associated by contract with third parties, of power and energy to offset all losses in

power and energy incurred in transmission of power and energy over transmission facilities

owned by SPA and the Transmission Facilities of Associated Available to SPA between

Bull Shoals and Table Rock Dams and points of delivery to SPA's customers for use in

Missouri and Kansas, including customers other than Associated, and transmission losses

incurred in interchanging power and energy between SPA and the U. S. Bureau of

Reclamation, to the end that SPA may receive payment in full for all power and energy
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produced at Bull Shoals and Table Rock Power Plants and sold, notwiti,standing such losses

in transmission.

35. Defendants Morton and King are thereby estopped from nullifying the agreed

credit of $2,647,100 to Associated either directly, or indirectly by imposition of a "Trans-

mission Service Charge" which recaptures the amount of that credit.

36. Wherefore, plaintiff prays:

(1) That defendant Morton's proposed SPA Rate Schedule P-2, Revised,'

be declared unlawful, in violation of statutory authority and in violation of the contract

between SPA and Associated Electric Cooperative dated March 28, 1962, as amended;

(2) That enforcement and collection of a Transmission Service Charge as

illegally proposed by defendant Morton in SPA "Rate Schedule P-2, Revised," and of

any similar transmission service charge, in any amount, be enjoined;

(3) That the order of May 28, 1970, approving said Rate Schedule P-2,

Revised, issued by defendant members of the Federal Power Commission, be declared

unlawful.

Northcutt Ely
Attorney for the Plaintiff,
1200 Tower Building,
Washington, D. C.
Telephone: (202) 638-6474
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APPENDIXES (Exhibits)

A. Map: Missouri Cooperative Transmission Facilities and Systems

B. Map: Southwestern Power Administration Transmission System

I-1. Map showing facilities leased by SPA and those covered by

service or wheeling payments under individual G&T

contracts with SPA prior to organization of Associated

Electric Cooperative

2. Exhibit 2, annexed to SPA-Associated Contract

2-A. Exhibit 2-A, annexed to SPA Associated Contract

C. Strike-and-underscore edition of Rate Schedule P-2, showing

changes which would be made by Rate Schedule P-2,

Revised

D. Service Areas of Associated's Members

E. Letter from Kenneth Holum, Assistant Secretary of the Interior,

to Truman Green, Manager, Central Electric Power

Cooperative, April 20, 1961

25-681 0 - 78 - 4
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APPENDIX C

(Rate Schedule P-2 as amended by Rate Schedule P-2
(Revised); delete matter struck through, add matter underscored)

RATE SCHEDULE P-2
(REVISED)

UNITED STATES
DEPARTMENT OF THE INTERIOR

SOUTHWESTERN POWER ADMINISTRATION

SCHEDULE OF WHOLESALE RATES FOR
HYDRO PEAKING POWER SE-PGS AND

. SEASONAL PEAKING POWER SSRV-le-E

EFFECT IVE:

-otder4sstred-b7-th-e-Federal-Pewe:r-Gorr,;1413-

s4-on-on-Apr-i4-307-2,952.

During the period from , 1970, to

19 , n accordance wifiTTEF-Order °tine I-ecier-c71 FowerCEmmission eared-_ 
, 1970--CDO-Eker No. )•

AVAILABLE:

In the area served by the Southwestern Power Administration (SPA).

APPLICABLE:

owh oL-3zAa-peAti--etnt-o-mers-vil--.tre-by-con-traet-,--ptprenese-4-ritl-..o-peoltivrg
pow,w-s-c-tvi-c-e--a;w1/0-r-s..w.;-2on a- ng -we

To any wholesale power customer purchasing Hydro and/or Seasonal Peaking

POWer .

RATES: 1/

DEMAND CHARGE: $14.40 per7c-t.tr per kilowatt of hydro and/or seasonal
peaking power per contract year payable at the rote of
$1.20 per month per kilowatt of pet:kkrg-a.1-2/e-soneil-

' power. Peaking Contract Demand.

ENERGY CHARGE: $0.002 per kilowatt-hour-.- of Peaking Energy and 
Supplemental Peaking Energy.

•
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TRANSMISSION
SERVICE CHARGE: Where trcnsmission service is provided 'beyond the SPA

high voltege grid and SPA incurs additional cost; there-
for (such as by payment, credit, or the construction of
federal fccilities), the customer shall pay, in addition
to the demand and energy charges, a seperatc.,. Trcn-
mission Service Charge each month equal to one-twelfth
of the estimated total annual cost to SPA of providing such
transmission service. The amount of such total annual
cost shall be computed and determined by SPA, and c
memorandum copy of each such determination shall be
attached to ande,corne a part of this rate schedule.

alj •PE-AA: E:

The-mirrimum-amoent-cf-eneygrassociated--...,•1.'A-h-yd..o-pecki-ns•-on-d-sc-csan-atr

each -con-tree !-7e-af -whielr -shebe-cr Jr-,vc-1 ve-mont4--,z,s-11-od-cs-spec-i t r
H-fdro-ea-p-oc-1-:7-ivr-edeli-t-ion-t-o-hydro-pack4e10-p-ower--on-d-seest-frrol-pe-ek-irzpov,-e-.,•-rney
be-r,-.-edz-,--th-ci-l-el..^te-fol-cle.1-T-very-o-f-energy-4o-a-c-u-storner-wh-1-ckl-by-eent-reet--pti-rehases
energy-4n-eNee-31-of-47200-144owc-Pt-4rotrrs-ve-r4-i4ower I-of-demand -d-u-ssing-e-caly-srich

AMOUNT OF PEAKING ENERGY TO ACCOMPANY HYDRO AND/OR SEASONAL
PEAKING POWER:

A minimum of 1,200 kilowatt-hours of Peaking Energy per kilowatt of Peaking Contract
Demand per contract year shall be furnished to each customer purchasing Hydro anci7
or Seasonal Peaking Power.

Supplemental Peaking Energy, in addition to Peaking Energy, may be by contract
purchased by cicustomer purchasing. Hydro and/or Seasonal Peaking Power. Additional
Hydro and/or Seasonal Peaking Power, without accompanying Peaking Energy, may
E-e-by contract purchased on a month-to-month basis for utilization in scheduling
Supplementereking Energy so purchased.

CHARACTER OF SERVICE:

Hydro and/or seasonal peaking power service r,i!I shall  be delivered as three-
phase alternating current at approximately sixty cycles per second, at such point or
points of delivery and at such voltages from the SPA high voltage grid or beyond the
SPA high voltage grid as are specified by contract. The term "SPA high voltage grid"
means the 138 kv and/or 161 kv transmission facilities owned by SPA and/or a substation
owned by SPA that is directly connected to 138 kv end/or 161 kv transmission facilities•
owned by SPA.

1/—The order of presentation in this Appendix conforms to the existing P-2 Rate .
-Schedule. The proposed schedule lists "CHARACTER OF SERVICE" and "AMOUNT
OF PEAKING ENERGY TO ACCOMPANY HYDRO AND/OR SEASONAL PEAKING
POWER" before "RATES."
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1-.S--GF-S22,1ViCE: 2/

-cf.-e-

-v. -c-F .13 - 1- r on-3 r.-.-11:ficrn-s ras -own e -by-tre a- :4 CIO

-SPA-,--of-c4-1-,:rw.?.r,-)r-i-r-iteerriedi.ote-yol-t.c-g:,:-..34rorn-:.-ubs4ct-i-eni-di-reet-Ireennecte-d•to-7.-.)-4-.41

MINIMUM BILL:

$1.20 per month per kilowatt of Peaking Contract Demand, plus the Transmission

Service Charge, if any. '

PEAKING CONTRACT DEMAND:

The Peaking Contract Demand shall be the maximum rate in kilowatts which SPA is,

by contract, obligated to deliver Pecking Energy and Supplemental Peaking Energy

associated with Hydro and/or Seasonal Peaking Power during any particular month.

BILLING DEMAND CHARGE:

Except as otherwise provided by contract, the Billing Demand Charge for any month

shall be the Pecking Contract Demand times the Demand Charge.

ADJUSTMENT IN-DE-MA-srs4D-:+fit;RGE- FOR REDUCTION IN SERVICE:

Except as otherwise provided by contract, in  the event of one or more reduct-

ions by SPA of the amount of $n hydro and/or seaonsal peaking power eepcei-tr

scheduled by any customer during any month, each of which continues for two hours

or more, due to the inability of SPA to supply deliver such sc..-r-,-;ee power by reason

of on "Uncontrollable Force" as defined by contract, or by reason of the necessary

installation, maintenance, repair, and replacement of equipment, the Billing Demand

Charge for such month shall be reduced for each such reduction in service by an amount

equal to the product of the monthly Demand Charge times the number of kilowatts or

reduction in hydro and/or seasonal peaking power times the number of hours of each

such reduction, divided by 100; Provided, That-4hernont-of-strz41-redu-c-t4on-i-n

and/or-ecs-ortal-peaki-rtg-powei7-risc-v-ided-ft,vt-h-er7- That the total amount of any such

reductions. in the Billing Demand Charge for any month shall not be greater than an-

arnotirtl-eqtra-I-to-the t.erte4 Billing Demand Charge for suet) month.

-2/ This section would be deleted in the proposed schedule but the subject is

discussed in the new "CHARACTER OF SERVICE" section.
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Customer: Associated Electric Cooperative, Inc.
Sprtngfield, Missouri

Contract No.: 14-02-0001-1002

Rate Schedule P-2 (Revi:ed)
ATTACHMENT -

Transmission Service Charge: $2,647,100 per contract year, payable at the rate
of $220,600 per month.
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UNITED STATES
LiEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
Washington 25, D. C.

April 20, 1961

Dear Mr. Green:

Appendix E.

At our meeting cn April 11 in Washington cmong,representatives of the
six Missouri GTs, the Rural Electrification Administration, South-
western Power Administration, and the Department, the results of a
preliminary review by the Department of the December 1960 draft of a
proposed arrangement to market power from Bull Shoals and Table Rock

•Hydroelectric Projects to the G&Ts was discussed.

The Deportment finds that certain provisicns in the. December draft do
not fit into the power program of the new Administration. We outlined
an arrangement that we believe is sound and more consistent with the
new Federal power marketing policy while also providing essentially
the some benefits to all parties.

At our previous meetings cn March 16 and 17 you gave the Department a
list of objectives that you considered would be accomplished under the
December draft. You stated that modifications of the draft within
these conditions would be considered. These were discussed at our
recent meeting and we stated that it appeared that the Government
could meet all of the cppropriate objectives. We were concerned to
suggest an arrangement which would obtain your objectives, be more
acceptc:ble to the Government, and provide eentiolly the some bene-
fits embodied in the December draft, to all parties.

It is believed that a three-party arrangement might be developed among
the G&Ts acting through Associated Electric Ceoperative, the private
utility companies, and the Government, which would be workable. There
could, of course, be a variation frcrn the three-party arrangement, but
this seems reasonable for discussion purposes. We presented a proposal
covering the following matters:

1. Sole of Hydroelectric Power and Energy

The Government will deliver from the 161 kv facilities
of the G&Ts c:ncl the Government, and sell to the Associated
Electric Cooperative and the Companies, a quantity of power
and energy considered to be esluivalent to the power and
energy that can L0 produced from Table Rock and Bull Shoals
Hydroelectric Projects in the White River Basin whc.,.n operated
to serve the loads of the G&Ts and the Government in Missouri
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when operating in an integrated power system, thereby

obtaining maximum benefits from Federal hydroelectric

power produced from these projects in the White River

Basin.

The Government' will sell Associated Electric

Cooperative and the Companies 540,C00 kw of nameplate

hydroelectric cepacity, of which 349,000 kw is depend-

able, and 191,000 kw is non-dependable, and approximately

1280 million kwh of average annual energy. Any of the

dependable capacity sold to the Cemponics would be with-

drawable on reesonable notice by the Government for the

G&Ts and other customers of the Gwernment, and any of the

remaining capacity sold to the .Companies would be with-

drawable on reasonable notice by the Government for the

G&Ts use.

Associated Electric Cooperative and the Companies

each would pay 14.40 per kilowatt per year for all cc:pa-

city plus 2 mills per kilowatt hour for energy.

Scheduling would be agreed upon to produce the maximum

benefits for all parties. In the Southwest in order to
accomplish this and market Federal hydroelectric power
having a minimum of usable hours of cperation for the
maximum benefit of customers of the Government using normal

load factor power it is necessary to ccordinate the hydro-

electric production with a largo portion of power produced

from thermal sources within an operating crea.

Additional benefits GTO obtained when rz.,lc.'cses of stored

water from the reservoirs in a particular river basin are

fully coordinated with overall power operations in an area.

The arrangement will, therclore, require scheduling of

reservoir releases and hydroelectric production to accomplish

the maximum utilization of Federal hydroelectric power pro-

duction from projects in the White River Basin to produce the

maximum benefit; for all parties.

2. 161 KV Iran:mission Facilities

The Government viould continue paying under the existing

arrangements fcr the we of the capacity in the Central and
N. W. 161 ky lines with no suLtantial modification from the

present contractual rights and obligations of the parties.
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It is proposed that the arrangement provide for use
of specific 161 KV facilities among the parties to operate
in a "transmission pool." Our studies hove not proceeded
sufficiently to permit more specific elaboration of the
details involved. The intent, however, is to permit Associ-
ated Electric Ce.-perative and the Companies to utilize the
capacity in facilities that the Government owns or leases
in order to achieve the economies of larger plant install-
ations and other appropriate purposes.

The arrangement should indicate the additional 161 KV
facilities needed to carry out the purposes and the parties
who will construct these Facilities and approximate timing
of such construction.

3. Services for the Government

Associated Electric Cooperative will provide a number of
services for the Government. These will include th,e. providing
of necessary reserves, energy and capacity lasses, the use of
the capacity of the existing Central and N. W. 161 KV lines,
delivery of power over the 69 KV systems of the members of
Associated Electric Cooperative, the operation and rnainten:nce
the Government's isolated transmission facilities and consider-
ation to the Government of the reduction in its financial obli-
gations regarding the 69 KV facilities of the G&Ts. It is pro-
posed that the contract provide for a payment to Associated
Electric Cooperative for these services. Additional studies
need to be made by the Department to determine the amount and
the most appropriate manner in which such payments are to be
made, taking into consideration passible future conditions
and changes.

The Government will have the right to purchase back firm
power and energy for the loads of a specified list of exist-
ing customers of the Government and for other customers of
the Government of firm power and energy that is not required
by Associated Electric Cooperative.

A provision would be incorporated either in the three-
party arrangement or in separate arrangements between the
Government and the G&Ts, which would provide for the use by
the Government of the surplus capacity in the 69 KV trans-
mission system of the G?.,Ts, to serve the list of existing
customers of the Government.
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We also visualize a contractual floor to the
amount of firm power and energy available to Associated
Electric Cooperative based upon the anticipated loads of
the members of Associated Electric Ccoperative at a time
beyond the peried when the full nameplate capacity of
540,000 kw is availoble. If the arrangcn-ient-s between
Associated Electric Cooperative and the Companies involve
otter noting installation of thermal generation, result-
ing in a temporary reduction in the emount of dependable
power used by Associated Electric Cooperative, such short-
term reduction would not be subject to wi:hdrawals by
Government.

Regarding the use of 69 KY transmission capacity of
the G&Ts fcr oth3r customers of the Government, the arrange-
ment would provide for Associated Electric Cooperative to
make determination as to service for other customers of the
Government.

4. Other Matters.

a. The existing lease of capacity Cr service
arrangement in effect between tl-:e GTs end the
Government would become inoperative:

b. The present arrangements between the Govern-
ment and Central and N. W., regarding the output
of the recent thermal generating plants would be-
come inoperative.

c. The contract would provide for netting out of
payments.

d. The arrangement outlined above would be appli-
cable when the 540,000 kw of nameplate capacity is
avai-lable at Table Rock and Bull Shoals. It will
be necessary to provide for an apprcpriate provision
covering the interim period when the 540,000 kw is
not fully available.

If the above proposed basis for an errongement is considered to be
acceptable to you, we will prepare, within a month or six weeks, a
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first draft of a contract to accomplish such purpo:es. We shall
submit your reply before proceeding with the draft.

Sincerely yours,

(s0d) Kenneth Holum

Kenneth Holvm
Assistant Secretary

Mr. Truman Green
Manager
Central Electric Power Cooperative
Jefferson City, Missouri

MAChase/KJPlucknett:mp
4-20-61

Copy to: Secretary's Files
Secretary's Reeding File
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Law Offices of

Northcutt Ely
1200 Towcr 13uilding

Washington, D. C. 20005

(202) 638-6474

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

ASSOCIATED ELECTRIC COOPERATIVE, INC., )

)
Plaintiff, )

)

V. ) Civil Action

) No. 2410-70

ROGERS C. B. MORTON, individually,
Secretary of the Interior, N,

and as )
)
)

REPLY TO

COUNTERCLAIM

PETER C. KING, individually, and as )
Administrator of the Southwestern Power Administration,)

)

JOHN N. NASSIKAS,
LAWRENCE J. O'CONNOR, JR.,
JOHN A. CARVER, JR.,
ALBERT B. BROOKE, JR.., and
PINKNEY CALVIN WALKER, individually and
as members of the Federal Power Commission,

Defendants,

UNITED STATES OF AMERICA,

Intervening Defendant.

REPLY OF PLAINTIFF TO THE COUNTERCLAIM
OF THE UNITED STATES 

FIRST DEFENSE TO THE COUNTERCLAIM

- —Thc counterclaim- of defendant, the United States of America, fails

to state a claim upon which relief can be granted.

25-681 0 - 78 - 5
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SECOND DEFENSE TO TIIE COUNTERCLAIM

1. The coma, rclairn i in viallation of tho SPA-Agsooiati!d contract,

referred to in the counterclaim, in the following respects:

A. Defendants Rogers C. B. Morton, individually and as Secretary

of the Interior, and Peter C. King, individually and as Administrator of the

Southwestern Power Administration (hereinafter "SPA"), in violation of

Section 5 of the Flood Control Act of 1944 (16 U. S. C. §825s), arid in violation

of the contract between the United States and the plaintiff made pursuant to

that Act (the SPA-Associated contracit of 1962, referred to in the counter-

claim) have attempted, by means of a charge of $2647,100 annually, for

which the counterclaim is demanded, to cancel credits in exactly that amount

Which the United States concedes to be due to the plaintiff under said contract,

as-considera.tion for the performance by the plaintiff of services to the United

States stated therein, while continuing to demand of, and receive from, the

plaintiff the performance of those services.

B. The services so required to be rendered by plaintiff are the trans-

mission of power and energy at plaintiff's expense, from two Government-

owned power plants located on the White River near the Arkansas-Missouri

boundary, over transmission facilities furnished by the plaintiff, to specified

distant points of delivery in central and northern Missouri (50 to 300 miles'

from said dams) where such power and energy is delivered by plaintiff, for

the Government's account, to customers of SPA: that is, to three private

power companies, to the United States Bureau of Reclamation's Missouri

Basin Power System in northwest Missouri, to six municipalities, and to

six Generation and Transmission Cooperatives, which in turn redeliver such

power and energy to some forty-three distribution cooperatives. Said

•••
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distribution cooperatives serve some 300, 600 rural customers and thirty-five

municipalities in 113 of the 114 counties in Missouri, and 7 cotmtie's in 
Iowa.

SPA obtained these services by contract with Aszmciated pursuant to a deter
-

mination by the Secretary of the Interior that he was under a statutory obliga-

tion to deliver power and energy to said customers at their load centers,

specified in the SPA-Associated contract.

C. Said contract also requires plaintiff to furnish, from 6ther sources

power and energy in quantities sufficient to replace the losses of power and

energy in transmission from said Government-owned power plants to SPA's

customers at said distant points of delivery.

D. For the foregoing rvices, the United States, in said contract,

agrees to pay the plaintiff $2, 6:47, 100 annually, in the form of credits against

amounts due from plaintiff to the United States for power and pnergy.

E. Defendants Morton and King, while purporting to continue to honor

the contractual obligation of the United States to pay or credit plaintiff said

$2, 647, 100 annually for said services, have attempted nevertheless to nullify

said credit, lawfully due, by imposing a new exaction, denominated by them a

"Transmission Service Charge, " upon plaintiff in exactly the same amount,

$2, 647, lao, which would recapture the whole amount so credited. This is

done in the guise of a."rate revision" of SPA's Rate Schedule P-2 annexed

to said contract between SPA and plaintiff, although in fact the rates stated

in that schedule, on which the new "Transmission Service Charge" is super-

imposed, are not changed at all in the Revised Schedule P-2.

F. To implement this "Transmission Service Charge, " which neither

the statute nor the contract authorizes, defendants Morton and King, in the

purported revision of the P-2 rate schedule, have, unilaterally, substituted

new points of delivery (closer to the clams) for those stated in said contract,
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and have attempted to impose .on the plaintiff this 'Transmission Service

Charge" for the transrnission.of said power•and energy from these new points

of deliver), to those stated In the contract, even thou81. (I) such t:fansmission

is in fact effected over plaintiff's own lines, not those of the United States,

(ii) all of the services for which the charge is made are furnished by the

plaintiff, not the United States, and (iii) such services are furni hed at

plaintiff's expense, not that of the United States.

G. The effect, if said counterclaim is collected from plaintiff, will

be to continue to require plaintiff to perform said transmission services, to

the distant points of delivery specified in plaintiff's contract with the United

States, and require plaintiff, ak,its own expense, tO supply power and energy

for replacement of losses in trahsmission from the Government's power

plants to those distant points, but to do so hereafter without compensation,

inasmuch as the unlawful exaction of the transmission charge would exactly

offset the credit of $2, 647, 100 which the United States concedes to be due

from the United States to the plaintiff for those services.

2. For greater particularity, plaintiff refers to, and incorporates

herein by reference as though here fully stated, the allegations contained in

paragraphs 2 to 24, inclusive, of plaintiff's amended complaint in this action.

THIRD DEFENSE TO THE COUNTERCLAIM

1. SPA, and therefore the United States, is estoppecl fr,m nullifying

the contractual credit of $2, 647,100 annually, due from SPA to Associated

by collection of a counterclaim which recaptures the amount of said credit,

in that Associated and its members, in reliance on SPA's agreement to pay

said credits, have changed their position to their detriment in the following

respects:
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A. Associated's members incurred debts of many millions of dollars

to the United States Rural Electrification Administration (REA), f
or the con-

struction of transmission facilities (hereinafter the "Original 161 kv 
Facili-

ties") at SPA's request, to make possible the delivery of power and 
energy

from the Government's Bull Shoals and Table Rock power plants, and 
made

such facilities available to SPA, in reliance upon SPA's promise to pay or

credit those cooperatives annually stated amounts required to met the 
annual

instalments of principal and interest due REA upon such loans, and to pay

costs of operation and maintenance of such facilities so made available to SPA

B. The SPA-Associated Contract of 1962 required Associated to (i)

continue to make available to SA the Original 161 kv Facilities, and (ii) to

construct and make available to'SPA certain additional transmission facilities

(hereinafter the "Added 161 kv Facilities") for the purpose, among others, of

enabling SPA to interconnect its Bull Shoals and Table Rock power plants with

the United States Bureau of Reclamation's Missouri Valley power system. By

concurrent agreements between said members of Associated and SPA, and

said members and REA, said members agreed to borrow amounts from REA

to construct said Added 161 kv Facilities, and they did so borrow money and

construct said Added 161 kv Facilities and make the same available, through

Associated, to SPA, all in reliance upon SPA's promise to credit annually to

Associated amounts adequate to pay annual instalments of principal and interes

due REA on the Original 161 kv Facilities and the Added 161 kv Facilities, and

costs of operation and maintenance of both. Said amounts would be recaptured

in their entirety by the counterclaim.

C. SPA has accepted, and continues to accept, on behalf of the United

States, the benefits of the 'debts and expenditures incurred by Associated and
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its member's to perform the SPA-Associated contract, and the use of the

facilities constructed with the 'proceeds of said inclentednes -a.

D. 'Associated has at all times performed its obligations in the SPA-

Associated contract in all respects.

2. For greater particularity, ;.reference is made to paragraphs 8 to

20,inclusive, and 33 to 35, inclusive, :of the amended complaint, hereby

incorporated by reference in this third defense to the counterclaiM as though

here stated at length.

FOURTH DEFENSE TO THE COUNTERCLAIM 

1. The counterclaim is founded upon an act.of the Secretary of the

Interior which was in excess of his statutory authority, and void'.

2. Section 5 of the Flood Control Act of 1944 restricts the Secretary

'of the Interior's power of revision of contractual terms and obligations to the

revision of rates and charges owed to the United States. The exaction de-

manded of plaintiff by defendant Morton, and in the counterclaim, is not a

revision of any rate or charge owed by the plaintiff to the United States, but

a unilateral revision of a contractual credit owed by the United States to

plaintiff for services rendered by plaintiff to the United States, and was and

is without statutory authority. This is accomplished by the unilateral sub-

stitution of new points of delivery (closer to SPA's generating plants) of

power and energy from SPA to Associated for those stated in the SPA-Associ-

ated contract (at customers' load centers), and the unilateral amendment of

the SPA-Associated contract to exact from Associated the amount of the

counterclaim, $2,647,100 annually, for transmission from the newly es-

tablished delivery points to the agreed delivery points, notwithstanding

that all such transmission is effected by Associated over its own system.
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Defendant Morton has no statutory or contractual authority to chan
ge the

points of delivery specified in-the SPA-Associated contract, a
nd defendant

members of the Federal Power Commission are without statutory autho
rity

to validate such a change in the SPA-Associated contract.

3. The counterclaim is for phantom services never in fact rendered

by the United States, and is in such an odd amount ($2, 647, 100) that the only

explanation for the charge is that it exactly equals and nullifies the amount o
f

the credit stipulated in the SPA-Associated contract..

4. For greater particularity,, reference is made to paragraphs 2 to 24,

inclusive, and 28(2)(iv) of the amended complaint, hereby incorporated by

reference in this fourth defensAto the counterclaim as though here stated at

length.

FIFTH DEFENSE TO THE COUNTERCLAIM 

• 1.. The counterclaim is in violation of the statutory requirement of Sec-

tion 5 of the Flood Control Act of 1944 that "f;/ate schedules shall be drawn

having 'regard to the recovery (upon the basis of the application of such rate

schedules to the capacity of the electric facilities of the projects) of the cost

of producing and transmitting such electric energy, including the amortization

of the capital investment allocated to power over reasonable period of

years." The capital investment so required to be allocated to power includes

moneys loaned, at SPA's request, by the UnitedStates Rural Electrification

Administration (REA) to members of Associated for the construction of trans-

mission lines for use by SPA, pursuant to agreements between said members

and SPA, and between said members and REA, whereby SPA agreed to pay

said members (and subsequently, in the SPA-Associated contract, agreed

to pay Associated in the form of credits) amounts required I the amor-

tii.ation of the amounts so borrowed, and, in return, said members (and
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subsequently Associated, in the SPA-Associated contract) agreed ,o pay SPA

for power and energy delivered by SPA at their load centers through the use

of said facilities so made available to SPA by Associated. The counterclaim,

if collected, would have the effect of requiring said customers to pay a rate

so calculated as to provide SPA moneys adequate to amortize the capital

investment allocated to power over a reasonable period of years, as the

statute requires, but to excuse SPA from the application of the moneys so

collected to the amortization of the capital investment in transmission lines

made by REA and said members of Associated in reliance upon SPA's

promise to pay Associated credits in the amounts required to amortize said

REA loans. The United States icas not offered to cancel that indebtedness

owed REA. Associated and the Federated Cooperatives would thus remain

liable to pay to the United States, through REA, the debts incurred by them

at SPA's request to construct facilities made available to SPA, but would be

deprived of the amounts that SPA agreed to provide for such debt service,

in the form of credits to Associated. Such deprivation would be effectuated

by means of collection of a charge in the exact amount of the agreed credits,

the amount of the counterclaim having no other explanation or rationalization.

2. For greater particularity, reference is made to- paragraphs 2 to

24, inclusive, and 28(2)(i) of the amended complaint, hereby incorporated by

reference in this fifth defense to the counterclaim as though here stated at

length.

-- SIXTH DEFENSE TO THE COUNTERCLAIM 

1. The counterclaim is-in violation of the statutory requirement of

Section 5 of the Flood Control Act of 1944 that "/.1—p /reference in the sale of

such power and energy .shall be given to public bodies and cooperatives. "
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•

•

Plaintiff is a cooperative, and, as such, is entitled to said preference.

;•
Performance by SPA of that ;tatuto.ey mandate requires not merely that

preference :be given to public bodies and cooperatives in the allocation of

power and !ienergy, but also that such power.and energy be made available to

public bodies and cooperatives at prices and on terms at least as favorable

as those at which like services are provided by SPA to privately owned •

(i.e., nonpreference) customers. Rate Schedule P-2, Revised, imposes

a "Transmission Service Charge" of $2, 647,100 annually on Associated,

but does not impose any such charge on three privately owned companies

in Missouri to which Associated, by the terms of the SPA-Associated

contract, is obligated to, and Aes, transmit power and energy for the account,

of SPA. The imposition of the so-called "Transmission Service Charge" on

Associated, and the exemption of three privately owned Missouri Companies

therefrom In the Secretary's P-2 Rate Schedule (Revised), would result in

the exaction from preference customers (Associated, the six Fdderated G&T

Cooperatives comprising Associated,: the 43 distribution cooperiatives served

' • I
by said Federated Cooperatives, and'a substantial number of municipalities

served by Associated and said G&T Distribution Cooperatives) of the cost

incurred by Associated in transmitting power and energy for SPA from the

Government's power dams to the Missouri Companies, which are SPA's

customers. These include the following costs of service for which the SPA-

Associated contract promises reimbursement from SPA to Associated in

the amount of $2, 647, 100 annually, but all of which would be recaptured by

imposition of a new "Transmission Service Charge" on Associated in the

same amount:

A. Transmission of power and energy from SPA generating plants to

SPA's private pmpn.ny customers (herein "the Missouri Companies") at
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seven specified points of delivery on Associated's system;

B. Furnishing of power and energy to replace losses in transmission

from SPA's!generating plants to SPA's customers, including the Missouri

Companies;

C. ''urnishing of standby power, from generating plants not owned

by SPA, to ;supply power and energy to SPA's customers, including the

Missouri C?mpanies, during such times as SPA's generating plants may be

shut down by reason of emergencies, or for maintenance, together with

power and einergy in such amounts as may be necessary to offset losses in

transmission of such power and energy from outsidg sources to SPA's

1.customers, including the Missouri Companies.

2. The denial of compensation to'Associated is proposed to be

effected by he counterclaim, in the exact amount of the contractual credit

agreed to be paid by SPA to reimburse Associated for the debt service and

expenses of operation and 'maintenance incurred by Associated and its rricrnbers

in the construction, operation a.nd.maintenance of such facilities. The result

is a discriminatory increase ($2,647,100), exceeding 40 percent in the

cost of power and energy supplied by PA to Associated, contrasted with no

increase whatsoever in the cost of power and energy supplied by pF.A. to the

Missouri Companies over Associated's transmission system, and without

reimbursement to Associated either from those companies or SPX for such

use of Associated's transmission system for the benefit of SPA'snon-

preference customers. Such discrimination against public bodied and co-

operatives, and in favor of privately owned power companies, violates the

statutory mandate that "/—p /reference in the sale of such power Lnd energy

shall be given to public bodies and cooperatives. "
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3. For greater particularity, reference is made to paragraphs 2

to 24, inclusive, and 28(2)(ii).of the complaint, hereby incorporated by

reference in this sixth defense to the counterclaim as though here stated

at length.

:SEVENTH  DEFENSE TO THE  COUNTERCLAIM

1. :The acts of defendants Morton and King in promulgating "Rate

Schedule P-2, Revised," implementing the "Transmission Service Charge, "

for which the counterclaim is demanded, and of the defendant members of

the Federal Power Commission in confirming the same, are invalid and

unlawful, being (i) arbitrary, capricious, Without observance of procedure

required bylaws and unsupported by substantial, or any evidence, (ii) unsup-

ported by findings of fact and conclusions of law; (iii) implemented without

the benefit of an independent cost of service study, determining the merits

of the Secretary's proposal, by the Federal Power Commission; and

(iv) perfornied without. affording a hearing to Associated either in the Depart-

ment of the Interior or the Federal Power Commission.

2.1 For greater particularity, reference is made to paragraphs 28

and 29 of the amended complaint, hereby incorporated by reference in this

seventh defense to the counterclaim as though here stated at length.

EIGHTH DEFENSE TO THE COUNTERCLAIM

11sponding further to the counterclaimant's allegations, plaintiff

replies as follows;

(1) Plaintiff admits the allegations in paragraph 1 of the counterclaim.

'(2) Plaintiff denies that payments are due from plaintiff to defendant

under a contract or otherwise, but admits the other allegation; of paragraph

2 of the counterclaim.
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(3) Pla:ntiff admits the allegations in paragraph 3 of the counterclaim.

(4) Plaintiff admits the allegations in paragraph 4 of the counterclaim.

(5) Plaintiff admits the allegations in paragraph 5 of the counterclaim.

(6) Plaintiff admits the allegations in paragraph 6 of the counterclaim.

(7) Plaintiff admits that the contract referred to provided., among

other things, for the purchase and sale of power and energy, but alleges that

it also provides for additional services by plaintiff, and compensation by the

United States to plaintiff therefor, which compensation would be exactly

nullified by the imposition of the additional charges stated in the counterclaim.

(8) Plaintiff admits that paragraph 8 of the counterclaim states some

but not all, of the provisions cif.Section 5 of the Flood Control Act of 1944,. to

which plaintiff refers for greater accuracy.

(9) Plaintiff denies each and every allegation of paragraph 9 of the

counterclaim, and alleges that final jurisdiction to review rates proposed by

the Secretary is vested in the courts of the United States, and alleges that

the additional charges demanded in the counterclaim arc not rates for power

and energy, but amounts required to offset and nullify contractual obligations

of the United States to plaintiff for services performed by plaintiff, not by the

United States.

(10) Plaintiff denies each and every allegation in paragraph 10 of the

!
counterclaim.

Op Plaintiff denies the allegations in paragraph 11 of the counter-

claim, for the reason that the exaction demanded in the counterclaim is not

a rate increase. The Secretary has proposed, and the Commission has con-

firmed, the continuation of the rates stated in plaintiff's contract with the

United States, that is, $1. 20 per kilowatt per month of power, and 2 mills

per kilowatt hour of energy. Plaintiff has paid and is paying these rates.
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The counterclaim is not for the amount of the. e rates, but for an additional

exaction to nullify crcdits in the amount of $2, 647, 100 annually due from the

United States to plaintiff for transmission services performed by the plaintiff,

not by the United States.

(12) Plaintiff admits the allegations in paragraph 12 of the counter-

claim.

claim.

(13) Plaintiff admits the allegations in paragraph 13 of thc"counter-

(14) Plaintiff admits that the Commission has approved temporary

extensions of the .P-2 rate, but denies all other allegations in paragraph 14

•
of the counterclaim.

(15) Plaintiff denies each and every allegation in paragraph 15 of the

counterclaim.

(16) Plaintiff denies each and every allegation in paragraph 16 of the

counterclaim.

(17) Plaintiff denies each and every allegation in paragraph 17 of the

counterclaim.

(18) Plaintiff admits that the additional exaction proposed by the

Secretary is $2, 647,100 annually, payable in monthly instalments of $220, 600,

but'denies that the said exaction is for transmission costs, and alleges that

it is an amount so calculated as to exactly offset and cancel a contractual

• obligation of the United States to plaintiff.

(19) Plaintiff admits that the Commission purported to approye the

action proposed by the Secretary, but alleges that the Commission had no

jurisdiction to validate the Secretary's unilateral cancellation of the con-

tractual obligation of the United States to compensate plaintiff .for plaintiff's

services. Plaintiff admits the issuance of the cited orders, hut denies the
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legal effect attributed to them in thc. counterclaim, and alleges further that

said orders were issued without affording due process to plaintiff, and are

void.

(20) Answering paragraph 20, plaintiff admits that the United States

has demanded payment of $220,600 per month from plaintiff, commencing

June 1, 1970, but denies that said amounts, or any amounts, are due and

owing from plaintiff to the United States.

(21) Answering paragraph 21, plaintiff admits that it has refused to

pay said amounts, alleges that they are unlawful exactions, and denies all

other .allegations in said paragraph.

(22) Answering paragrah 22, plaintiff admits that it continues to

receive power and energy under the SPA-Associated contract, denies that it

has paid Only part of the amount due therefor, alleges that it has paid in full

all amounts lawfully due, admits that it refuses to pay the amount attributable

to the so-called "Transmission Service Charge, " and denies that any amount

whatever is due or payable to the United States, for any reason whatsoever.

(23) Plaintiff denies each and every allegation in paragraph 23 of the

counterclaim.

Wherefore, plaintiff prays that the counterclaim be dismissed.

/107( c 
Northcutt Ely
Attorney for Plaintiff s
Associated Electric Cooperative, Inc.
1200 Tower Building
Washington, D. C. 20005

August 16, 1971
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CERTIFICATE OF SERVICE

I hereby certify that on the  16th day of August 1971, I mailed

a copy of the foregoing pleading to each of the following: (1) Tracy J.

Whitaker, Esquire, Attorney for defendants, Rogers C. B. Morton,

Peter C. King, and intervenor, the United States of America, Civil Divi-

sion, Department of Justice, Washington, D. C. 20005; (2) James R.

Tourtellotte, Esquire, Attorney for defendants, members of the Federal

Power Commission, c/o Federal Power ComMissign, 441 G Street,

N. W., Washington, D. C. 20426.

Northcutt Ely
Attorney for Associated

. Electric Cooperative, Inc.
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171rril) STATE:,; DISTRICT COURT
Tr7. '2;7. DIETR.ICT CT CGI=2:"_

ASSOC1Xnn LCLC CCOPERATIVE,

Plaintiff,

V. )
).

ROGERS C. P. MORTON, individually, and )
as Seera.,-.5, of the Interior, )

)
PETER O. N:NC, individually, and as )
AdminiT;trotor of the Southwestern )
Power Alm7'nistration, ) Civil Action

)
JOI7 II. YACSIKAS. )
IAW=CE J. O'CCNI7CR, JR., )
JOI-EI A. CARVER, .is., )
AL=T D. LR,CONE, JR., and )
PIE]:.7.-7f CALVIN MLEE2, individually and )
as members of the Federal Power Commission, )

)
Defendants, )

)
UNITED STATES OF Al•ITERICA, ) •

)
Intervening Defendant. )

No. 21,3 0-70

A=EDED ANSWER OF '1= ETTERV7IING =DANT
AND ORTGlUAL J\ITE..T.ER OF DEFE=U= l AND 1,!2.

Come now the intervening defendant .(the United States of America),

defendant 1/1 (Rogers C. B. Morton, individually, and as Secretary of the

Interior), and defendant 2 (Peter C. King, individually, and as Adminis-

trator of the Southwestern Power Administration), by their undersigned

counsel, and respond as follows to the amended .complaint filed by the

• plaintiff herein: .

FIRST MIENS::: 

The amended cemp3aint fails to state a claim upon which relief can

be graned.

SECOND D7r7T7 

The Court laeks ;',urindlction over the subject matter of plaintiff's

suit.
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THIRD DEFENSE 

• The United States of-Ame.rica has not waived its sovereign immunity

with respect to the relief sought by the plaintiff and has not consented

to this. suit. Plaintiff cannot evade this jurisdictional defense by the

device of suing Government officers individually.

FOURTH DEFENSE

Nei&er injunctive nor declaratory relief can be granted directly

against t1-1, United States of America. Such relief also cannot be granted

against th? Government officers named herein,, since they have at all times

acted within the scope of their authority.

FIFTH DEFE:SE

Plaintiff improperly seeks to circumvent existing restrictions on

suits against the United States involving its contracts by seeking in-

junctive and declaratory relief against its officers.

SIXTH DEFENSE

The Court lacks jurisdiction over the persona of defendants ill-1 and

f2, in that they are Government officers who have at all times herein

acted lawfully and within the scope of their authority and who accord-

ingly are not personally liable to the plaintiff.

SEVENTH DEFENSE 

By agreeing to the SPA-Associated contract, which, among other things,

permits the Secretary, subject to the approval of the Federal Power Com-

mission, to increase the rates in the P-2 Rate Schedule or in any super-

seding rate schedule, plaintiff is estopped to rely upon prior contracts

between SPA and the individual cooperatives, upon alleged Secretarial

determinatiom or plans, or upon alleged approvals by the Federal Power

Commission of Secretarial determinations or plans.

EIGHTH DEFENSE 

The provisions of the SPA-Associated contract purporting to obligate

SPA to Credit or pay plaintiff a stated amount each year for the term of

the contract, including the sum of $2,647,100 for supposed transmiasien

25-681 0 - 78 - 6
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services, as an offset to the charge for Federal power and energy sold

to plaintiff under the contract, without confirmation or approval of such

annual offset by the Federal PoWer Commission, are invalid becaurx, such

annual offset is an integral component of the rate for the sale of such

power that is not made subject to the confirmation and approval of the

Federal Power Commission within the meaning and intent of Section 5 of

the Flood Control Act of 1944; and therefore such contract provisions

are not oparable to prevent the Secretary from adopting, and the Com-

mission from approving, the Rate Schedule P-2 (Revised) and Attachment

- 1 thc-ze4 o.

•
ITINTif DEFErSE

The provisions of the SPA-Associated contract purporting to obligate

SPA to credit or pay plaintiff a stated amount each year for the term of

the contract, including the sum of ::2,647,100 for supposed transmission

services, as an offset to the charge for Federal power and energy sold

to plaintiff under the contract, without provision for equitable adjust-

ment of the amount of such annual offset at least every five years, are

invalid,because such annual offset is an integral component of, the rate

for the sale of such power that is not made subject to equitable adjust-

ment at least every five years within the meaning and intent of Section 5

of the Flood Control Act of 1944; and therefore such contract provisions

are not operable to prevent the Secretary from adopting, and the Federal

Power Commission from approving, the Rate Schedule P-2 (Revised) and

Attachment -lthereto.

TERTH DEFErSE 

The provisions of the SPA-Associated contract purporting to obligate

SPA to credit or pay plaintiff a stated amount each year for the term of

the 'contract, including the sum of c%2,61:7,100 for supposed transmission

services, as an offset to the charge for Federal power and energy sold

to plaintiff under the contract, are invalid because such annual effect

is an interral component of the rate for ne sale of such power that v^s
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not drawn having rer,.ard to the recovery of the costs of producing and

transmitting Federal power and energy within a reasonable period of

years within the meaning and intent of Section 5 of the Flood Control

Act of 1944; and therefore such contract provisions are not operable to

prevent the Secretary from adopting; and the Federal Power Commission

from approving, the Rate Schedule P-2 (evised) and Attachment - 1 thereto.

• =MTH DEMISE 

The provisions of the SPA-AssociatiA contract purporting to obi:gate

SPA to credit or pay plaintiff a stated mount each year for the term of

the contract as an offset to the charge for Federal power and energy sold

to plaintiff under the contract are invalid because such annual oifs,,!t is

an integral component of the rates for the sale of such power that is not

consistent with sound business principles within the meaning and intent

of Section 5 of the Flood Control Act of 1944, in that the said credits

are for alleged services to the United States that are fictitious, that

have no value to the Government, or that exceed the reasonable value to

the Government and the reasonable costs to the plaintiff and I() the

Federated Cooperatives; and therefore such contract provisions are not

operable to prevent the Secretary from adopting, and the Federal Power

Commission from approving the Rate Schedule P-2 (Revised) and Attach-

ment - 1 thereto..

TWELFTH DEMISE 

The provisions of the SPA-Associated contract purporting to obligate

SPA to credit or pay plaintiff a stated amount each year for the terms of

the contract, including the sum of *2,647,100.00 for supposed transmission

services, as an offset to the charge for Federal power and energy sold to

plaintiff under the contract, are invalid because they obligate the United

States to acquire and pay for transmission capacity. which is not necessary

to make Federal power available for sale on fair and reasonable terms to

facilities owned by plaintiff and others; and therefore, such contract

provisions are not operable to prevent the Secretary from adopting, ane.
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the Federal Power Commission from approving, the Rate Schedule P-2 (Revised)

and Attachment - 1 thereto.

THIRTEENTH DEFENSE

Further responding to the affirmative allegations of plaintiff's amended

complaint, the intervening defendant and defendants. and 1/2 answer as

follows:

1. ahoy admit that this action :1,rfaes under Section 5 of the Flood

Control Act of 1944, as amended, 16 U.S.Q. 825s, and that the matter in

controversy exceeds the sum or value of $10,000, but they otherwise deny

the allegations of paragraph 1 of the am'nded complaint.

2. They admit the allegations of paragraph 2.

3. They admit the allegations of paragraph 3.

4. They deny the allegations of paragraph 4. .

5. They admit the allegatiOns of the first two sentences of para-

graph 5 and deny the allegations of the third sentence thereof.

6. They admit the allegations of paragraph 6.

7. They admit the allegations of paragraph 7.

8. They deny the allegations of paragraph 8.

9. They admit that certain contracts were entered into in 1949-1951

generally as described in paragraph 9, but they otherwise deny the allega-

tions thereof.

10. They-admit that individual cooperatives constructed certain steam

plants and transmission facilities in Missouri, but they otherwise deny

the allegations of paragraph 10.

11. They admit that certain contracts between SPA and some of the

individual cooperatives obligated SPA to pay certain costs for the

amortization, operation, and maintenance of certain steam plants and

transmission facilities constructed by such cooperatives in rissouri

and to provide firm power and energy at stated rates, but they other-

wise deny the allegations of paragraph 11.
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12. They admit that a.proposed contract, referred to as the

"December 1960 Draft", was prepared by the Administrator of SPA and

the Federated Cooperatives and that the letter of April 20, 1961, attached

to the amended complaint as Appendix E, describes the basis for the nego-

tiation of the substitute SPA-Associated contract that eventually was

executed, hut they otherwise deny the allegations of paragraph 12.

13. They deny the allegations of paragraph 13.

14. Tney admit that on March 28, 1962, the Administrator of SPA

and the parties executed the SPA-Associated contract,. the SPA-Companies

• contraPt, and the SPA-Federated Cooperatives contract, and that contracts

between Associated and the Companies and between Assobiated and the indi-

vidual cooperatives were executed at the same time, but they otherwise

deny the allegations of paragraph 14.

15. They deny the allegations of paragraph 15.

16. They deny the allegations of paragraph 16.

17. They deny the allegations of paragraph 17.

18. They deny the allegations of paragraph 18.

19. They admit that plaintiff agreed in the SPA-Associated contract

to purchase from SPA 288,000 kilowatts of power and varying amounts of

energy and to pay therefor in accordance with Rate Schedule P-2, or any

superseding rate schedule, less the credits; they further admit that

Rate Schedule P-2 contains provisions as described in subparagraph (2)

of paragraph 19 of the amended complaint and as quoted in subparagraphs

(3) and (4) thereof (except that the first word "peaking" should be

"hydrd); but they otherwise deny the allegations of paragraph 19.

20. (1) They admit that worksheets prepared and adopted by the

parties in connection with the drafting and negotiation of the SPA-

Associated contract allocated the annual credit, which the contract

provided as an offset to the charge to plaintiff for Federal power and

energy purchased by it, generally as follows:
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(A) For transmission services:

For use of original 161-kv transmission

*facilities $1,099,000

For use of added 161-kV facilities 515,100

For transmission capacity losses 777,000

For transmission energy lasses 256,000

Subtotal $2,647,100

For other purposes:

For reserve generation 1,152,000

For suspension of the contracts of SPA

with N.W. and Central relating to

steam-generating plants 493,000

For operation and maintenance of isolated

facilities of SPA 85,100

For surplus transmission capacity to

certain delivery points serving SPA's

municipal customers 278 000

Subtotal 42,008,000

GRAND TOTAL $4,655,100

but otherwise deny the allegations of subparagraph (1) of paragraph 20.

(2) They admit that subsection 1(c) of Article V of the SPA-

Associated contract states that it is the intention of the parties that

the annual credit to plaintiff in the full amount stated in the contract

shall continue to be made until termination of the contract except for

a minor adjustment no earlier than June 1, 1997 on the basis set forth,

in said subsection, but otherwise deny the allegations of subparagraph

(2) of paragraph 20.

(3)

(3)
graph 20.

They admit the allegations of subparagraph (3) of para-

They admit that subparagraph (4) of paragraph 20 is generally

correct al lough it contqins minor .error: in dollar amounts and in ph;1::eolory
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21. They deny the allegations of paragraph 21.

22. They admit that on January 30, 1970, the .Secretary of the

Interior filed with the Federal Power Camaission a docTent entitled

"Power Systems Average Rate and Repayment Study" which included, among

other things, the Rate Schedule P-2 (xIF iced) and Attachment - 1 thereto,

and requested Commission approval Of said rate and repayment study and

said rate schedule and attachment, but they otherwise deny the allegtions

of paragraph 22.

23. They admit the allegations of subparagraph (1) of paragraph 23

Of the amended complaint and deny the allegations of subparagraphi, (2),

(3) and (4) thereof.

24. They deny the allegations of paragraph 24.

25. They deny that the Federal Power Commission did not make an

independent investigation of its am, but they otherwise admit the

allegations of paragraph 25.

26. They admit the allegations of paragraph 26.

27. They admit the allegations of paragraph 27.

28. They deny the allegations of paragraph 28.

29. They deny the allegations of paragraph 29.

30. They deny the allegations of paragraph 30.

31. They deny that plaintiff is entitled to any relief sought in

paragraph 36 of the amendedcomplaint, as referred to in paragraph 31

thereof.

32. They admit the incorporation of allegations by paragraph 32 of

the amended complaint but deny those allegations except as heretofore

admitted.

33. They deny the allegations of paragraph 33,

34. They deny the allegations of paragraph 34.

35. They deny the allegations of paragraph 35.

36. Ti,ey deny that plaintiff: is entitled to any relief sought in

paragraph 7:).
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COUNTEDCIAIM 

For its counterclaim against the plaintiff, the intervening defendant

United States of America as counterclaimant alleges:

1.. This Court has independent jurisdiction of this counterclaim under

the previsions of 28 U.S.C. 1345, since the counterclaimant is the United'

States uf America. The amount in contro7ersy exceeds $50,000.

2. This counterclaim seeks to recover payments due under a contract.

The counte:Tlaimant also seeks a dec1L:utory judgment, pursuant to 28 U.S.C.

2201, for the purpose of determining a question of actual controversy

between the parties, as hereinafter more fully appears.

3. The plaintiff, Associated Electric Cooperative, Inc., is a

corporation organized and existing under and by virtue of the laws of

the State cf Missouri, and has its principal office and place of business

at 2814 South Golden Avenue, Springfield, Missouri.

4. The plaintiff also constitutes a federation whose members are the

Central Electric Power Cooperative, Jefferson City, Missouri; the N. W.

Electric Power Cooperative, Inc., Cameron, Missouri; the M&A Electric

Power Cooperative, Poplar Bluff, Missouri; the Northeast Missouri Electric

Power Cooperative, Palmyra, Missouri; The Sho-Me Power Corporation,

Marshfield, Missouri; and the KAMO Electric Cooperative, Inc.,. Vinita,

Oklahoma. Central, N. W., M&A and Northeast were all organized and now

exist as Generation and Transmission Cooperative corporations ("G&T's")

under the laws of the State of Missouri. Sho-Me was organized and now

exists as a corporation .under the laws of the State of Missouri, but

functions in the like manner as a G&T. KAMO was organized and now exists

as a G&T under the laws of the State of Oklahoma. Plaintiff furnishes

and delivers electric power and energy to its members [hereinafter re-

ferred to as the "G&T' s"].

5. On July 25, 1962, the. Secretary of the. Interior (hereinafter the

"Secretary") approved Contract Uumber.14-02-0001-1002 (hereinafter referred
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to as the "SPA-Associated- contract") between the United States of America,

acting through the Secretary and represented by the Administrator of the

Southwestern Power Administration (hereinafter referred to as "SPA"),

and the plaintiff. This written contract, which was entered into by

counterclemant and plaintiff for a valuable consideration, provided,

among other things, that it would becdme operative on the first day of

the first month commencing after such S-_,cretarial approval, to wit,

August 1, 1962. The initial term of the contract as stated therein runs

until midnight, May 31, 2000, a period of approximately 38 years.

6. SPA is an agency within the Deartment of the Interior, headed

by an Administrator to whom has been delegated, subject to the super-

vision of the Secretary, the authority conferred upon the Secretary by

Section 5 of the Flood Control Act of 1944, 16 U.S.C. 825s, for the dis-

position of surplus power and energy generated at various reservoir pro-

jects under the control of the Department of the Army in the States of

Missouri, Arkansas, Oklahoma and Texas. The marketing area of SPA in-

cludes the aforesaid states and Kansas and Louisiana.

7. Pursuant to the SPA-Associated contract, SPA agreed to sell and

the plaintiff agreed to buy large quantities of federal hydroelectric power

and energy. The contract provides that plaintiff will make payment for such

power and energy pursuant to the rates set forth in Rate Schedule P-2 or

in any superseding rate schedule; and that plaintiff will be granted an

offsetting credit against these payments in an amount initially of

0,140,000 per year, increasing upon the occurrence of certain conditions

stated therein, as subsequently amended, to the amount of $4,655,100 for

fiscal year 1968 and most of fiscal year 1969, and 0,645,404 for fiscal

year 1970 and subseauent years.

8. The authority of the Secretary to enter into the SPA-Associated

contract on behalf of the United States derived from the said Section 5

of the Floo,' Control Act of 191i4, under which the Congress (a) ordered
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federal hydroelectric powet delivered to the Secretary (b) for disposal

by him through sale to local utilities like the defendant and other'. (c)

at the lowest possible prices to consumers consistent with sound business

principles, and (d) subject to the duty to recover for the United States

its costs of production and transmission, including amortization of fie

capital intestment allocated to power over a reasonable period of years.

9. ;ole jurisdiction to review the rates proposed by the Secret,,ry

to be charged the plaintiff was and is conferred by the statute on the

Federal Power Commission (hereinafter referred to as.the "Commission"),

which 1ust confirm and approve rate charges before they become effective.

10. The power of the Secretary to increase the,r.ates charged the

plaintiff under the SPA-Associated contract to carry out the statutory

purposes is inherent in the authorizing statute and is expressly recognized

and retained in Art. III, Sec. 1(b) of the contract, and any change in the

rates charged plaintiff would become effective and binding on the plaintiff

upon confirmation and approval by the Commission.

11. Pursuant to the SPA-Associated contract, if the plaintiff did not

wish to pay any such rate increase it retained the right to terminate such

contract with proper notice (Art. III, Sec. 1(e)).

12. By the terms of a companion contract between SPA and the G&T's

(see also item (5) in Article I of the SPA-Associated contract), any

termination of the SPA-Associated contract would automatically reinstate

certain prior contracts between SPA and each of the G&T's.

13. In 1962 the Commission approved the original proposal of the

Secretary for the use of Rate Schedule P-2 to be applied to the SPA-

Associated contract for a period of five years to June 1, 1967.

14. Since 1965, the Commission has approved only temporary extensions

of Rate Schedule P-2, as applicable to the p]aintiff, because it determined

that SPA was not meeting its Congressional mandate to recover costs through

its exiztiL,; costs-revenues str.Teture. Further, the Commission singled out
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the substantial amounts being credited to plaintiff under the SPA-Associated

contract as a primary cause of that failure.

15. In 1968 the Commission again singled out the SPA-Associated con-

tract as a subject of concern and ordered the Secretary to review SPA's

operations for the purpose of modifying existing contract provisions

so that application of the rate schedu1e6 would actually recover costs

in conformAy with the governing statute.

16. L 1970 the Secretary, in the proper exercise of his statutory

authority and responsibility, adopted a Modification of Rate Schedule P-2,

denominatel Rate Schedule P-2 (Revised), which included provision for a

transmissicm service charge covering costs incurred by SPA in transmitting

power to individual customers beyond the SPA-owned high-voltage transmission

grid.

17. Such a charge is applicable to the plaintiff because SPA incurs

costs under the SPA-Associated contract in the form of "credits" to the

plaintiff for transmission of federal power and energy to the plaintiff

beyond the SPA high-voltage grid.

18. The annual additional charge to the plaintiff for transmission

costs under the new Rate Schedule P-2 (Revised), as shown in Attachment - 1

to said schedule, was (and is) $2,647,100.00, payable in monthly install-

ments of $220,600.00.

19. The Commission reviewed the Secretary's action and recognized

it as the Secretary's effort to increase the net revenues to SPA under

the SPA-Associated contract. By order issued on May 2e, 1970, the Com-
mission confirmed Rate Schedule P-2 (Revised) and Attachment - 1 as con-

sistent with the statutory standards, and approved their application for

one year, that is, from June 1, 1970, until May 31, 1971. On ?arch 15,

197Y, the Secretary requested extension of Cemmission confirmation and

approval of Rate Schedule P-2 (Revised) and Attachment - 1 for an addi-

tional period of three years.
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20. Commencing in July 1970, and each month thereafter, counterclaimant

has duly demanded from the plaintiff payment for the amounts due and owing

counterclaimant each month for the transmission service charge under Rate

Schedule P-2 .(Revised) and Attachment. - 1., which took effect on June 1,

1970, together with the other amounts due 'counterclaimant under the SPA-

Associated contract.

21. Plaintiff refused to so pay and has since entirely failed, ne.71ected

and refused to pay amounts attributable +o the transmission service charge.

Plaintiff also failed to exercise its right to terminate the SPA-Associated

contract.

22. Plaintiff continues to receive federal power and energy under

the SPA-Associated contract but has paid only part of the amount due

therefor and refuses to pay that portion attributable to the transmission

service charge. As of the end of Parch 1571 there was due and payable the

amount of S2,426,600.CO, representing the transmission service charge for

eleAen months (June 1970 thru Anril. 1971) at the rate of 220;600.00

per month.

23. Counterclaimant has duly performed all the conditions of the SPA-

Associated contract en its part.

WEEREFORE, the intervening defendant and defendants 111 and 112 pray

that the plaintiff's amended complaint and affirmative action be dismissed;

and with respect to the counterclaim asserted herein by the intervening

defendant, such defendant demands judgment against plaintiff for the

sum of S2,426,600.00, together lAth any additional monthly installments

which mn,, have accrued by the time such judrment is entered, plus interest

and costs; and such defendant further requests the Court to declare that

plaintiff owes the United Staten of America the sum of S220,600.0O3

attributable to trannIssion service charges, for each subsequent month

that SPA delivers power to the plaintiff under the SPA-Associated contract

for so lour, as Rate Schedule P-2 (Revised) and Attachment - 1 are in effect;

•
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and the intervening defendant anddefendants ill and 112 also seek such

other and further relief as the Court may deem just and proper.

/ //)  /117,
L. PATRICK GRAY, III
Assistant Attorney General
Civil ,Division

RUSS4I, CHAPDT, Chief
General Claims Section
Civil Division

/4Lj efe/14/14441 
DAVID V.

(_/f/
Of Counsel: TRACY 3. WUAAKER

IIKTLAS A. FLAT7=1Y
United States Attorney

Attorneys, Civil Division
Department•of Justice
Washington, D. C. 20530
Attorneys for the Intervening

Defendant and for Defendants
771 and ii/2

Telephone: 739-3364

CERTIFICATE CF SERVICE 

I hereby certify that on the  /6  day of July, 1971, I nailed a
copy of the foregoing pleading to each of the following: (1) Northcutt
Ely, Esquire, Attorney for Plaintiff, 1200 Tower Building, Washington,
D. C. 20005; (2) James R. Tourtellotte, Esquire, Attorney for Defendants
i/-3 (members of the Federal Power Commission), c/o Federal Power Commission,
441 G Street, N. W., Washington, D. C. 201;26.

,

3 

5-mu,„1- VH/IAKER, Attorney
Depart nt/Of Justice
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATED ELECTRIC COOPERATIVE, INC., )
2814 South Golden Avenue, Springfield, Missouri, )

)
Plaintiff, )

) Civil Action
v. )

) No. 2410-70
ROGERS C. B. MORTON, individually, and as )•
Secretary of the Interior )
(Department of the Interior, Washington, D.C.), )

y AMENDED
PETER C. KING, individually, and as ) ANSWER
Administrator, Southwestern Power Administration,)
(Department of the Interior. Tulas, Okla.) )

)
JOHN N. NASSIKAS )
LAWRENCE J. O'CONNOR, JR., )
JOHN A. CARVER, JR., )
ALBERT B. BROOKE, JR., and )
PINKNEY CALVIN WALKER, individually, and as )
members of the Federal Power Commission )
(441 G Street, N.W., Washington, D.C.), )

)
Defendants )

AMENDED ANSWER OF THE DEFENDANTS
MEMBERS OF THE FEDERAL POWER COMMISSION

Comes now the defendants, John N. Nassikas, Lawrence

J. O'Connor, Jr., John A. Carver, Jr., Albert B. Brooke, Jr.,

and Pinkney Calvin Walker, members of the Federal Power

Commission, and present the following amended answers to the

allegations set forth in plaintiff's amended complaint. The

responses are not intended to imply.that the Court has

jurisdiction over the cause of action asserted by plaintiff

and are not in derogation of the pending Motion To Be Dropped

As A Party Defendant filed by said defendants. .Defendants:

1. Admit that this action arises under Section 5 of the

Flood Control Act of 19444 as amended, 16 U.S.C. 825s, and that

•
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the matter in controversy exceeds the sum or value of

$10,000, but otherwise deny the allegations of paragraph 1

of the amended complaint.

2. Admit paragraph 2 of the amended complaint.

3. Admit paragraph 3 of the amended complaint.

4. Deny paragraph 4 of the amended complaint.

5. Admit the first two sentences of paragraph 5 of the

amended complaint but deny the third sentence.

6. Admit paragraph 6 of the amended complaint.

7. Admit paragraph 7 of the amended complaint.

8. Deny paragraph 8 of the amended complaint.

9. Admit that certain contracts were entered into in

1949-1951 gen-erally as described in peragroph 9 of the amended

complaint, but otherwise deny the allegations of parggrapb

9 of the amended complaint.

10. Admit that individual cooperatives constructed

certain steam plants and transmission facilities in Missouri,

but otherwise deny the allegations of paragraph 10 of the

amended complaint.

11. Admit that certain contracts between SPA and some

of the individual cooperatives obligated SPA to pay certain

costs for the amortization, operation, and maintenance of cer-

tain steam plants and transmission facilities constructed by

such cooperatives in Missouri and to provide firm power

and energy at stated rates, but otherwise deny the alle-

gations of paragraph 11 of the amended complaint.
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12. Admit that a proposed contract, referred to as

"December 1960 Draft", was prepared by the Administrator

of SPA and the Federated Cooperatives and that the letter

of April 20, 1961, attached to the amended complaint as

Exhibit E, describes the basis for the negotiation of the

substitute SPA-Associated contract that eventually was

executed, but otherwise deny the allegations of paragraph

12 of the amended complaint.

13. Deny paragraph 13 of the amended complaint.

14. Admit that on March 28, 1962, the Administrator of

SPA and the parties executed the SPA-Associated contract,

the SPA-Companies contract, and tha SPA-Fceratcd Coopera-

tives contract, and that contracts between Associated and the

Companies and between Associated and the individual coo-

peratives were executed at the same time, but otherwise

deny the allegations of paragraph 14 of the amended complaint.

15. Deny paragraph 15 of the amended cornplaint.

16. Deny paragraph 16 of the amended complaint.

17. Deny paragraph 17 of the amended complaint.

18. Deny paragraph 18 of the amended complaint.

19. Admit that plaintiff agreed in the SPA-Associated

contract to purchase from SPA 288,000 kilowatts of power

and varying amounts of energy and to pay therefore in

accordance with Rate Schedule P-2, or any superseding rate

schedule, less the credits; further admit that Rate Scl-lcdulc
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P-2 contains provisions as described in subparagraph (2) of

paragraph 19 of the amended complaint and as quoted in

subparagraphs (3) and (4) thereof (except that the first

word "peaking" should be "hydro"); but otherwise deny the

allegations of paragraph 19 of the amended complaint.

20. (1) Admit that worksheets prepared and adopted by

the parties in connection with the drafting and negotiation

of the SPA-Associated contract allocated the annual credit,

which the contract provided as an offset to the charge to

plaintiff for Federal power and energy purchased by it,

generally as set forth in subparagraphs (A) and (B), but

otherwise deny the allegations of subparagraph (1) of

paLagaph 70 af thc amcnded comp) -lint.

(2) Admit that subsection 1(c) ofArticle V of the

SPA-Associated contract states that it is the intention of

the parties that the annual credit to plaintiff in the full

amount stated in the contract shall continue to be made

until termination of the contract except for a minor.adjust-

ment no earlier than June 1, 1997 on the basis set forth

in said subsection, but otherwise deny the allegations

of subparagraph (2) of paragraph 20 of the amended complaint.

(3) Admit subparagraph (3) of paragraph 20 of the

amended complaint.

(4) Admit that subparagraph (4) of paragraph 20

of the amended complaint is generally correct although it

contains err3rs in dollar amounts nnd in phraseoloRy.

25-681 0 - 78 - 7
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21. Deny paragraph 21 of the amended complaint.

22. Admit that on January 30, 1970, the Secretary of the

Interior filed with the Federal Power Commission a do
cument

entitled "Power Systems Average Rate and Repayment Stud
y"

which included, among other things, the Rate Schedule
 P-2

(Revised) and Attachment-1 thereto, and requested Commiss
ion

approval of said rate and repayment study and said rate

schedule and attachment, but otherwise deny the allegatio
ns

of paragraph 22 of the amended complaint.

23. Admit subparagraph (1) of paragraph 23 of the

amended complaint and deny subparagraphs (2), (3) and (4).

24. Deny paragraph 24 of the amended complaint.

25. *Deny that the Federal Power Commission did not mak
e

an independent investigation of its own, but otherwise 
admit

the allegations of paragraph 25 of the amended complaint.

26. Admit paragraph 26 of the amended complaint.

27. Admit paragraph 27 of the amended complaint.

28. Deny paragraph 28 of the amended complaint.,

29. Deny paragraph 29 of the amended complaint.

30. Deny paragraph 30 of the amended complaint.

31. Deny that plaintiff is entitled to any relief

sought in paragraph 36 of the amended complaint, as ref
erred

to in paragraph 31 thereof.

32. Admit incorporation of allegations by paragraph

32 of the amended complaint, but deny those allegations

except aS heretofore admitted,
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33. Deny paragraph 33 of the amended complaint.

34. Deny paragraph 34 of the amended complaint.

35. Deny paragraph 35 of the amended complaint.

36. Deny that plaintiff is entitled to any relief

sought in paragraph 36 of the amended complaint.

37. Deny each and every allegation in the complaint.
not herein admitted, controverted or specifically denied.

FIRST DEFENSE

38. The complaint fails to state a claim upon which

relief can be granted.

SECOND DEFENSE

39. The Court lacks jurisdiction over the subject matter

of plaintiff's suit.

THIRD DE7E1SE 

46. SPA Rate Schedule P-2 (Revised), and Attachment-

1 thereto, superseding Rate Schedule P-2 for application

to all SPA customers purchasing peaking power and energy

from and under contract with SPA, was a rate schedule with-

in the intent and meaning of Section 5 of the Flood Con-

trol Act of 1944 and was approved by the Federal Power

Commission in accordance with all-applicable statutory

procedural requirements in tile lawful exercise of powers

vested in the Commission by Section 5 of the Flood Control

Act of 1944.

WHEREFORE, defendants John N. Nassikas, Lawrence J.

O'Connor, Jr., John A. Carver, Jr.; Albert B. Brooke, Jr.,

and Pinkney Calvin Walker, members of the Federal Power

Commission, pray judgment that the complaint and affirms-



96

- 7-

tive action of the plaintiff be dismissed with costs

awarded to the defendants.

Dated:-August 17, 1971

GORDON GOOCH,
General Counsel,

JAMES R. TOURTELLOTTE,
Attorney,

6?..&47.1 A.117/,
CARLETON S. ,IJNES,
Attorney, I

Federal Power Commission
441 G Street, N. W.
Washington, D.C. 20426
Members of the Federal Power

Commission
Telephone (202) 386-6489

CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of August, 1971,

I mailed a copy of the foregoing pleading to each of the

following; (1) Northcutt Ely, Esquire, Attorney for Plaintiff,

1200 Tower Building, Washington, D.C. 20005; (2) Tracy

J. Whitaker, Esquire, Attorney for the Intervening Defendant and

for Defendants 1,and #2. c/o Civil Division, Department of

Justice, Washington, D.C. 20530.

btVer i

CARLETON S. Jfi ES,
Federal Power ommission
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Senator FORD. I have no further questions. Senator Hansen, do you
have some questions?
Senator HANSEN. Just some rather general questions, Mr. Chairman.

Your concluding statement, Mr. Ahearne, is that—and I read it:
The views represented herein represent the views of the Department of Energy

and not necessarily those of the administration.

Now has this policy statement or the statement you made here been
cleared with Secretary Schlesinger?
Mr. AHEARNE. Well, I speak for the Secretary. It has been cleared

up to the Deputy Secretary. So as far as the Department of Energy
is concerned, this is a cleared statement, yes, sir.

Senator HANSEN. What should we infer then as to the policy of the
administration or are we privileged to make any inference as to what
the administration's policy might be?
Mr. AHEARNE. Senator, I think you're privileged to make any infer-

erence. What that type of statement normally means is that there—
once one says policy is under review, there are in this particular case
for example, the Justice Department already being involved in litiga-
tion, when the final stages of the policy are finally reached it's going to
have to be a joint agreement between several agencies of the Govern-
ment including Energy and Justice for a final policy.
Senator HANSEN. That's because of the unique involvement between

two or more agencies of the Federal Government that might possibly
be on different sides of an issue. Is that what you're saying here now?
Mr. AHEARNE. They might not be on different sides. But certainly

they are involved in the issue. That's the reason, yes, sir.
Senator HANSEN. What would be the position of the administra-

tion on an issue that would not be one involving more than one agency
of the Federal Government? In that situation would the Secretary
speak for the administration?
Mr. AHEARNE. I would think so, but I'm having a little difficulty

exactly seeing what the issue is. But in general if it's a narrowly drawn
issue limited to one department, then the Secretary of that department
speaks for the administration.

Senator HANSEN. I would assume that. Well, let me be more specific
then. The Secretary has been participating in negotiations, I under-
stand, that's going on, on the issue of natural gas deregulation. Does
the Secretary speak for the administration?
Mr. AHEARNE. Senator, I have nothing to do with those negotiations

and I really can't answer that.
Senator HANSEN. I didn't mean to suggest that you had anything

to do with it. I just wanted to know what the or—how much latitude
or for whom the Secretary may speak. You've chosen in this instance
to pronounce that the Secretary does not necessarily speak for the
administration here.
Mr. AHEARNE. Yes, I'm sure in this case of what I said. When I

move on into the next—those negotiations, that is a complexity that
is far beyond me at the moment. I really can't answer that question.
Senator HANSEN. In your opinion, will passage of Senator Eagle-

ton's bill affect the rates paid by Southwestern Power Administration
customers other than those in the State of Missouri?
Mr. AHEARNE. It is certainly possible. There has to be a rate change

in Southwestern, the regions that I mentioned.
Senator HANSEN. I'm having trouble hearing you.
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Mr. AHEARNE. Oh, I'm sorry. As I mentioned, there has to be a rate
change in Southwestern because of the fact that they have not really
had a rate change since 1957.
Senator HANSEN. Well, have there been other rate changes in other

areas that might possibly be affected? I don't know that there are
or that other areas would be affected by this. My question is could it
affect other areas? Or will it affect other areas?
Mr. AHEARNE. It is certainly possible, but without looking in detail

at the results I would imagine since the immediate effect would be to,
as I understand it, to reduce revenues by $2.6 million. There would
be an immediate effect as far as the total income, outgo of South-
western. How that will end up being incorporated, whether it would
be through a request for further appropriations or how it would be
embedded in the rate structure and whether such an issue has been
mentioned, whether the contract would be revised would—all of those
things would have to take place before one would be sure what the
effect would be.
Senator HANSEN. If I could go back to my first question then, let

me ask you this. You have stipulated in this instance that the opinions
expressed by you are not necessarily those of the administration. And
as a member of the legislative branch of Government, would we be
well advised each time to ask the Secretary, if not someone else, but
the Secretary if he speaks for the administration or for only the
Department? I want some verification to know what I am to believe.
You've left me somewhat confused with your answer.
Mr. AHEARNE. Well, Senator, in general our testimony is that last

phrase is not included, then that means the individual is representing
the administration.

Senator HANSEN. So unless the Secretary would include this sort
of disclaimer, am I to understand that we may presume that the Sec-
retary would be speaking for the administration?
Mr. AHEARNE. That is sufficiently a broad question that covers so

much more than I'm prepared to answer. I would prefer to get you—
Senator HANSEN. I must say that your skill in spotting the questions

might be a recommendation for another office. You do pretty well.
Thank you, sir.
Senator FORD. Don't let him kid you. He's doing pretty well. He's

trying to get off this subject onto another one. [Laughter.]
Senator Eagleton, do you have any questions of Mr. Ahearne or

his counsel?
Senator EAGLETON. Yes, I have a few questions if I may, Mr. Chair-

man. I'll be brief. I, too, like Senator Hansen was initially a bit per-
plexed by that last sentence "The views represented herein represent
the views of the Department of Energy and not necessarily those of
the administration."
I think though that I can explain it. These are the views of the De-

partment of Energy but since this matter has been the subject of litiga-
tion there was not sufficient time to have views cleared by the Depart-
ment of Justice as well. So it's a sort of a slight caveat isn't it?
The Department of Energy backs up the views of your 21/2 page

statement.
Mr. AHEARNE. That's right.
Senator EAGLETON. But the Department of Justice hasn't raised its

hand and sworn to it at this point in time. Is that correct?
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Mr. AHEARNE. That's correct, sir.
Senator EAGLETON. All right. Now further followup to Senator

Hansen's appropriate question, he said would the enactment of this
bill in any way affect rates charged by SPA in other parts of the
system. And your answer was it might or possibly could.
Assuming that SPA operates as it now is with a $4 million surplus

and assuming this bill were enacted to the tune of $2.6 million, assum-
ing those figures, would the enactment of this bill then affect the rates
charged in the other five States of the system?
Mr. AHEARNE. I'm not aware of a surplus. But certainly if there is a

surplus making your assumption, then it would appear that it would
not.
Senator EAGLETON. Right.
Mr. AHEARNE. In other words, the surplus is I just had to

answer-
Senator EAGLETON. Right. We'll ask Mr. Bowers or you to supply

for the record whatever surplus, say, for the past 5 years of SPA.
Just year by year for the last 5 years.
If it's above $2.6 million in those years, it wouldn't affect the rates

so to speak. If any of those years is below $2.6 million, it could affect
the rates.
Mr. AHEARNE. Yes, sir.
[The information follows:]
There are no surplus revenues under the repayment practices used by the

Power Marketing Administrations. All of the revenues are credited against
O&M and interest expense with any remaining revenue credited toward repay-
ment of the investment. Due to the variable quantity of power available for sale
from year to year from the hydroelectric resources, fixed amortization payments
are not required. The Power Marketing Administrations' requirement is to repay
each investment with interest within 50 years. As of October 1, 1977, SWPA had
repaid only a net of $29.8 million of the total investment of $680 million after
34 years of operation. If the present rates continue SWPA will not even be able
to meet the interest on that investment except during periods of unusually high
streamfiow. In order to be responsive to the question, the following table, using
data from our current Power Repayment Study, is submitted:

Fiscal year incurred Interest paid

Gross amount
paid on

investment

Actual:
1973 14.8 14.8 3.7
1974 15.6 15.6 '15.8
1975 15.2 15.2 1 20.1
1976 14.8 14.8 '21.3
1976 IQ 3.5 1.6 0
1977 15.0 4.5 0

Projected with present approved rates:
1978  15.7 15.7 2.7
1979 16.1 16.1 1.1
1980_  18.6 17.6 0
1981 21.4 14.6 0
198L 22.2 12.3 0

1 These large payments on investment resulted from unusually good water conditions which made power purchases
for the system unnecessary and made large quantities of supplemental hydroelectric power available for sale.

Yes, the loss of the $2.6 million transmission charge will affect the rates of
other customers. As can be seen from the table, present rates will be insufficient
to repay the investment and fall short of meeting interest expenses. SWPA
studies indicate approximately $18 million per year is needed to meet repayment
requirements. The loss of the transmission service charge will increase this need
by $2.6 million per year. This amount of money will need to be recovered from
all customers by SWPA.
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Sentor EAGLETON. The special transmission service charge in Mis-
souri marks a departure from the longstanding congressional policy
of a uniform so called "postage stamp rate." My question is do you
know of any other case in SPA or other power marketing area where
such departures have occurred or is the "postage stamp rate" the
normal way of doing business?
Mr. AHEARNE. Let me ask Mr. Bowers that.
Senator EAGLETON. Do you want me to repeat it, Mr. Bowers?
Mr. BOWERS. As I understand your question, we have a "postage

stamp rate" and you want to know if the "postage stamp rate" is the
normal 
Senator EAGLETON. Yes, could you pull in the microphone a little

bit, Mr. Bowers, thank you.
Mr. BOWERS. Is the 'postage stamp rate" normal rate SPA uses?
Senator EAGLETON. Yes.
Mr. BOWERS. For rating principal, yes, we use the "postage stamp

rate."
Senator EAGLETON. 6o the "postage stamp rate" is the normal rou-

tine way of doing business insofar as SPA is concerned. Is that
correct?
Mr. Bows. That's right.
Senator EAGLETON. OK. Has SPA ever in the course of this dispute

over the contract with Associated suggested sitting down to negotiate
the differences? There's been this dispute since 1962, right, between
SPA and Associated? Now has SPA ever suggested sitting down and
negotiating the differences?
Mr. BOWERS. Yes, it has.
Senator EAGLETON. Did this occur before or after the imposition

of the transmission service charge?
Mr. BOWERS. This occurred before the transmission service charge.
Senator EAGLETON. Now before imposing the service charge did SPA

or the Federal Power Commission conduct any public hearings or give
an opportunity for the co-ops to be heard?
Mr. BOWERS. The normal Federal Power Commission proceedings

were followed. I don't recall that there was any hearings held by the
Federal Power Commission. However, the customers were made aware
of the pending rate adjustment.

Senator EAGLETON. I think the record will show that there were no
Federal Power Commission hearings and we'll tidy up the record
in that regard. I'm rather certain there were no hearings and I'm
sure the other witnesses can back that up when they testify.
Is it your view that because Government is involved in litigation

is cannot reconsider its position when a new administration with a
different point of view comes into office?
Mr. AHEARNE. I'd like to answer that.
Senator EAGLETON. Yes, sir. Mr. Ahearne.
Mr. AHEARNE. In general I don't believe that a new administration

ought to be fixed to the policies of the old administration. The ques-
tions of how one approaches that issue in litigation is one that we
have to work out with the Justice Department.
Senator EAGLETON. I understand. I'll just note for the record iust

another experience of my own with respect to an analogous situation.
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When the Carter administration came in, there had been a previous
ruling by the Department of Transportation to locate a new Metro-
politan St. Louis Airport in Columbia Waterloo, Ill. It was such a,
contentious issue that many of us took it to court. The case was pend-
ing. In fact, I'd argued part of the case, I being one of the named
complainants.
The Carter administration came in, reviewed the situation, canceled

the designation of Columbia Waterloo and the suit was withdrawn.
I just cite it as an example of where an a new administration even with
the pendency of litigation sees fit to take a different policy point of
view and that could well be the case in this situation.
Can you tell the committee what the view of the present SPA

Administrator or Acting Administrator is on this issue? Does he
think the service charge is fair? Do you think it's fair?
Mr. AHEARNE. As far as the—Mr. Hammet was the Acting Admin-

istrator. I would like to have him provide that for the record.
Senator EAGLETON. All right. That will be supplied in the record.
[The information follows:]
The total credit payments of $4.6 million made by SWPA to the Associated

Electric Cooperative have been criticized by the General Accounting Office
and the Federal Power Commission, and we consider the $4.6 million credited
to Associated by SWPA to be excessive. The application of the $2.6 million
tranmission service charge was an effort to bring equity to the contract after
failing to do so through negotiations.

While I have been an employee of SWPA during the period that the SWPA.
Associated contract has been in operation, I have not personally been involved
with the litigation. It is my understanding, however, that all of the arguments
against the transmission service charge were presented to the Court of Appeals
and considered by it in reaching the decision that assessing such a transmission
service charge did not discriminate against Associated. It is also my understand-
ing that the forthcoming trial in the District Court is for the purpose of deter-
mining whether the credit payments to be recovered in the transmission service
charge represent costs incurred by SWPA for the benefit of Associated.
If these costs are not recovered by SWPA from Associated, in order to comply

with the Flood Control Act, they will have to be recovered either from certain
other customers or in increased rates to all other SWPA customers.

Senator EAGLETON. The very first words that Mr. Browers uttered
when he came to the witness table, he said he thought the transmission
charge of $2.6 million was excessive. I think I noted that down. In my
opening statement I said at present I think the SPA would see the
transmission charge as unfair.
You strike the word "unfair" and put in the word "excessive" and my

opening statement would have been accurate. By the way, could you
give us—we asked for the past figures on the surplus that the SPA had
in the 5 preceding years. Could you give us your anticipated projec-
tions a year or two out as to what you project surpluses, if any, to be
in future years?
Mr. AHEARNE. Yes, sir.
[The information follows:]
There are no surplus revenues under the repayment practices used by the

Power Marketing Administrations. All of the revenues are credited against O&M
and interest expense with any remaining revenue credited toward repayment
of the investment. Due to the variable quantity of power available for sale from
year to year from the hydroelectric resources, fixed amortization payments are
not required. The Power Marketing Administrations' requirement is to repay
each investment with interest within 50 years. As of October 1, 1977, SWPA
had repaid only $29.8 million of the total investment of $680 million after 34
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years of operation. If the present rates continue
 SWPA will not even be able

to meet the interest on that investment except du
ring periods of unusually high

streamfiow. In order to be responsive to the questio
n, the following table, using

data from our current Power Repayment Study, is 
submitted:

Fiscal year

Interest
incurred

Interest
paid

Paid on
investment

Actual:
1973 

14.8 14.8 3.7

1974 
15.6 15.6 '15.8

1975 
15.2 15.2 1 20.1

1976 
14.8 14.8 '21.3

1976 IQ 
3.5 1.6 0

1977 
15.0 4.5 0

Projected with present approved rates:
1978 

15.7 15.7 2.7

1979 
16.1 16.1 1.1

1980 
18.6 17.6 0

1981 
21.4 14.6 0

1982 
22.2 12.3 0

1 These large payments on investment resulted from unus
ually good water conditions which made power purchase

s for

the system unnecessary and made large quantities of su
pplemental hydroelectric power available for sale.

Yes, the loss of the $2.6 million transmission 
charge will affect the rates of

other customers. As can be seen from the table,
 present rates will be insufficient

to repay the investment and fall short of meeting 
interest expenses. SWPA studies

indicate approximately $18 million per year is nee
ded to meet repayment require-

ments. The loss of the transmission service charge
 will increase this need by $2.6

million per year. This amount of money will need
 to be recovered from all cus-

tomers by SWPA.

Senator EAGLETON. Thank you very much, Mr. Chair
man.

Senator FORD. I have one little thing that bothers me
 here, Mr.

Ahearne. You and Mr. Bowers may want to answer t
his. Are you

taking a look or are you considering changing policy 
as it relates to

the "postage stamp rate"?
Mr. AHEARNE. Not to my knowledge, no.
Senator FORD. There is no anticipation policy change

 as it relates

to the "postage stamp rate"?
Mr. AHEARNE. Not to my knowledge.
Senator FORD. Well, that little flag flew for me when I

 was listen-

ing to you and I'm not sure that—I just wanted to ge
t that into the

record.
Thank you, Mr. Ahearne, Mr. Bowers. We appreciate

 your being

here with us this morning.
Our next witness is Mr. Gerald Diddle general 

manager
' 

Asso-

ciated Electric Cooperative, Springfield, Mo. Mr. D
iddle, I believe

you will be accompanied by Mr. Ely and Mr. Plu
cknett. Is that

correct? Mr. Ely is the attorney for the cooperatives 
and Mr. Pluck-

nett is the executive secretary for the Committee on 
Power from the

Southwest.
Mr. DIDDLE. Mr. Chairman,. we'd also like to have 

Mr. James E.

McNab who's the manager of engineering operations for

Associated 
Senator FORD. James E. McNab?
Mr. DIDDLE. Yes, sir.
Senator FORD. We are delighted to have Mr. McNab 

with us today.

Mr. Diddle, you can do one of two things. As we hav
e with the other

witnesses, we'll take your statement in total, file 
it for the record,

you may highlight it or you may read it. We have a
bout 1 hour and



103

5 minutes before we have to leave and we would like to get into some
questions.
Mr. ELY. As counsel for Mr. Diddle, I'll strongly recommend that

he highlight it.
Senator FORD. He's not only counsel for Mr. Diddle, he's also coach.
[Laughter.]
Senator FORD. You may proceed. You either take your coach's advice

or your counsel's advice.

STATEMENT OF GERALD F. DIDDLE, GENERAL MANAGER,
ASSOCIATED ELECTRIC COOPERATIVE, SPRINGFIELD, MO.

Mr. DIDDLE. Well, I'm going to take the coach's advice but this in-
volves a lot of relationships between these rural electric systems and
the U.S. Government and I want to be sure to make the chronolog
understandable to you, Mr. Chairman, and to members of the
commmittee.
If possible, I would like for both my comments and Mr. Ely's and

maybe they'll answer some of the questions that you have in your mind
before we begin the question period. Naturally, we're here in support
of Senator Eagleton's bill, S. 2249.

Associated Cooperative is a statewide federation of cooperatives. It
is obligated by its contract with SPA to provide facilities capable of
transmitting some 557,000 kilowatts of Government-generated hydro-
power for SPA's accounts for distances of 50 to 300 miles, over trans-
mission lines that the cooperatives in Missouri own, to specified
delivery points in that contract.
Of this 557,000 kilowatts, 288,000 kilowatts is earmarked for six

generation and transmission cooperatives in Missouri who provide
power at wholesale for 43 rural electric systems. There are 40 of them
in Missouri and three in south Iowa.
These rural electric distribution systems in turn provide electric

service to 380,000 rural customers, farms, homes and ranches in Mis-
souri and southern Iowa. We provide 190,000 kilowatts of transmis-
sion space to three private utilities, 29,000 kilowatts to five municipals
and Associated is obligated to make 50,000 kilowatts of transmission
space available to enable SPA to interchange power with another Gov-
ernment agency the U.S. Bureau of Reclamation's Missouri River
basin system.
The 288,000 kilowatts that Associated buys and transmits for co-

operatives is only a part of the total quantity of power that we are
obligated to transmit for SPA.
Senator Eagleton's bill, S. 2249, would do three things. First, it

would reinstate the principle of the "postage stamp" rate. Second, it
would prohibit the Secretary from unilaterally changing agreed
points of delivery. And third, it would require due process in the hear-
ings for confirmation of SPA's rates.
This history does go back some time and I guess we deal with sec-

tion 5 of the Flood Control Act in which the Secretary had a right
under that act to transmit power from hydroelectric facilities under
one of three arrangements. Either the Government could appropriate
funds and build these lines or two, it could acquire such lines by
purchasing them or it could require the right to use lines belonging
to others by wheeling or rental lease charge.
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This is the case in Missouri. Congress in appropriating—in consider-
ing appropriation bills after enactment of the 1944 act, made a series
of policy decisions. One of these was a decision not to appropriate
funds for construction of transmission lines, if wheeling arrangements
were obtainable. This was the case in Missouri.
The Congress also established a policy of the "postage stamp rates".

That is that everyone regardless of their location respective to Federal
facilities were to pay the same basic rate.
In the present case, in 1950 the Congress had refused to appropriate

funds for transmission lines in the State of Missouri. And at that time
the Secretary of Interior, proposed a different arrangement. His pro-
posal was that the rural electric systems would borrow the money
from the Rural Electrification Administration to construct the lines
desired by the Secretary.
And he would lease these lines, paying rental charges adequate to

pay the REA debt service until that debt would be fully repaid plus
operating expenses. And next, he would sell the capacity or sell the
electricity to the cooperatives delivered over these leased lines at their
load centers, at the "basic SPA rate."
And thus the Government was relieved of the burden of appropriat-

ing money to construct these lines and the customers would receive
service over these lines as though the Congress had appropriated the
money to construct the facilities.
The cooperatives borrowed the money from REA to build the lines,

in reliance on this promise that the Government would pay the rental
charges and credit them on their power bills ; and second, they would
receive power under the "postage stamp" arrangement.
The 1950 Interior Department Appropriations Act added an au-

thorization for appropriations to pay the wheeling charges on these

lines.
In the fiscal year of 1956 appropriation act, after these arrange-

ments had been suspended for 2 years because of a lawsuit brought

by certain utilities. Congress "reinacti \rated" these contracts. Tn so
doing the House Appropriations Committee report gave specific in-

structions to the Secretary to amend the agreements in the following

lanzuage.
And I would like to read that language in that committee report.

It says:
This action makes it possible to reactivate valid and legal cont

racts which

certain G and T cooneratives have with SPA. These contracts at thei
r inception

were examined by the Congress and funds were available to carry 
them out thru

the Continuing Fund for fiscal years 1950 thru 1953.

The contracts in question have been tested in the courts.

In reactivating the contracts with the G and T cooperatives. the 
Department

of the Interior is instructed . . . The contracts are also to pro
vide three things.

One. that it is the G and T cooperatives will operate and ma
intain their own

transmission systems under lease to the SPA. Two, that the 
SPA and the G

and T cooperatives will settle accounts for power purchased 
and sold on the

basis of net-balances as is done under existing contracts to 
which SPA and

private utilities are parties. And three, that the power and 
energy will be

delivered to the load centers of all G and T contracting systems 
at the basic SPA

rate.

The conference report on that same appropriation bill contained

comparable language.
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A succession of Secretaries in both administrations faithfully car-ried out these arrangements for over 20 years—from 1950 to 1970.In 1961, these contracts were changed at the request of the Secretaryof Interior.
He proposed that the Missouri cooperatives federate or get togetheras Associated Electric Cooperative and enter into a contract with himwhich would enable SPA to sell all of its power as peaking power

accompanied by limited quantities of energy instead of as firm power
to the rural electric systems as they had done previously.
In regards to what SPA now says about those contracts, at thattime, they reported to the Congress that this new contract with SPA

was a great economic benefit to the Government.
To accomplish this change from firm power to peaking power where

SPA under a peaking power rate that could gear its obligation under
these contracts to the water flows available to those projects rather
than supplying firm power if you could buy steam capacity at high
prices to fill in the valleys where they didn't have water to run their
hydroprojects.
To accomplish this change from firm power to peaking power, itwas necessary for—that the Government hydrogeneration be inte-

grated into that of investor-owned thermal-powered systems having
five to six times the generating capacity of the Government's hydro-
plants. And Associated's lines would be employed to do this.
The Secretary would sell peaking power to three large investor-

owned companies in Missouri to be delivered over Associated's lines.
In addition, Associated would borrow money from REA to extend
its lines to enable interconnection between SPA and the Government's
Missouri basin system, some 300 miles away.

Associated would wheel power to six municipals. Associated would
furnish the power to take care of the transmission losses of trans-
mitting SPA power and Associated would buy standby power in the
case of the failure of the Government's generating facilities.
SPA in 1962 would continue to sell power to the cooperatives de-

livered at their load centers at the basic SPA "postage stamp rate"
as before, but this rate would be the basic rate but now would be for
peaking power and not firm power. And Associated was relieved of
the costly obligation of supplying their firm power requirements.
This 1961 agreement reaffirmed the obligation to pay Associated

P.647,100 annually for its transmission service charge. The Secretary
reported to Congress the success of his plan which he said was greatly
to the advantage of the Government as well as the power customers
of the region and Congress repeatedly appropriated money to carry
out this 1962 contract.
Because of these wheeling agreements and advantages of integra-

tion gained through SPA's contracts with Associated, Congress did
not have to appropriate funds to construct new Government lines in
Missouri. Now it's true that there were appropriations and there were
transmission facilities to build. in Missouri, in the southern part of
Missouri. but these were built on the Secretary's representation and
I quote that these new appropriations for new transmission lines were
"to implement the Associated and the Missouri companies contracts."
In 1970, however, a new Secretary, without notice or bearing, pro-
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mulgated a new "transmission service charge" applicable to Asso-
ciated alone in the amount of $2,647,100 annually. And this new
charge, it increased Associated's charge from $14.40 to $23.59, a 64-
percent increase.

Associated's rates to the three private utilities, to the six municipals
and to the Bureau of Reclamation, with which SPA is interconnected
via Associated's transmission lines, were not increased at this time.
They pay no transmission service charge for the use of Associated's
161-kilovolt system.
I would like to make a comment. First of all, that the postage stamp

rate in itself is calculated to cover all the Government's transmission.
costs. It always has been whether these lines were built with Govern-
ment funds or whether these lines were leased and the use of this
capacity made available to the Government.
But the new transmission charge, the new charge accomplished for

the Secretary indirectly was not—that which he could not accomplish
directly, that is to cancel an admittedly valid obligation. He would
continue to show $2.6 million as a credit but simultaneously to the
transmission service charge he would take it back.
The cooperatives were saddled with the obligation to pay the service

charge to REA until 1997 on the money that he'd borrowed to build
these lines on the faith of the Secretary's promise that he would pay
the rentals in the amount required to pay the debt service plus operat-
ing expenses.
It is important to note that while calling this a rate revision, the

SPA did not in fact change the postage stamp P-2 rate schedule for
peaking power to all of SPA's customers. It remained at $14.40 and 2
mills per kilowatt hour for all energy.
The new charge is increasing 

i 
costs about—of electricity to the Mis-

souri cooperatives only and it s designed to accomplish exactly this
discrimination. The Federal Power Commission, without hearing, ap-
proved the transmission charge "simultaneously," as it said, with its
denial of Associated's petition to intervene.

Associated sued to enjoin collection of the transmission service
charge, Judge Hart of the district court, after hearing cross motions
for summary judgment, grated the summary judgment in Associated's
favor holding that one, "the transmission service charge imposed by
the United States and the Secretary of Interior is not a rate revision
authorized by the section 5 of the Flood Control Act of 1944 or other
statutes."
"Second, that the United States is not authorized by law to uni-

laterally reduce the amounts contractually owed to Associated for its
transmission services.
"And three, that the actions of the Secretary were arbitrary, capri-

cious and in abuse of discretion."
The Court of Appeals reversed in all three respects, and remanded

the case to the district court for determination of the value of the
services rendered by Associated, these values to be substituted for
the correct amount of the $2,647,100.
The court's rationale was that the Secretary was not bound by the

directives of the congressional committees, even though he included
them in his contracts because these directives were contained in com-
mittee reports, not in an act of Congress, and that his change of
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deliver points, plus the imposition of a charge for transmitting power
from the new points to the agreed points, was a rate revision within
his statutory authority.
Mr. Ely is here and he will be glad to discuss the legal questions with

respect to those court proceedings.
I would like to conclude by making a couple of observations. Quite

aside from the merits of this particular case, the court of appeals
decision presents Congress with a serious institutional problem. The
court has held that the Secretary was not bound by the directions of
congressional appropriations committees in 1956 that he amend his
contracts with the Missouri cooperatives to assure them power at the
systemwide postage stamp rate and that to do this, he should agree to
pay the cost of transmitting power to them over these leased lines.
The reason given by the court was that these directives were con-

tained in committee reports, not the statute. It should be noted par-
enthetically that these directives were restated in a conference report
which was voted upon by the two Houses.
But the broader institutional question is whether a new Secretary,

after 20 years of obedience by his department to the conditons and
instructions which the Appropriations Committee attached to their
appropriations and which were the basis for votes of both Houses to
finance the Secretary's rental scheme, can lawfully thumb his nose
at this congressional decision.
And that's what brings us here today. We ask that the Congress

itself say to the Secretary, we really meant it when we told you to
deliver power to all customers at systemwide postage stamp rates,
without discrimination.
Thank you.
[The prepared statement of Mr. Diddle follows:]
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My name is Gerald F. Diddle. I am General Manager of Asso-

ciated Electric Cooperative, Springfield, Missouri. I am accom-

panied by our special counsel, Northcutt Ely, Esquire, Washington,

D.C.

We appear in support of Senator Eagleton's bill, S. 2249, "A

bill to prohibit discrimination in rates charged by the South-

western Power Administration and to require due process in the

confirmation of such rates by the Federal Energy Regulatory Com-

mission." This bill is similar in objectives to his earlier

measure, S. 437, 95th Congress.

Associated Electric Cooperative is a statewide federation of

cooperatives. It is obligated by its contract with SPA to pro-

vide facilities capable of transmitting some 557,000 kilowatts of

government-generated hydropower for SPA's account for distances

of 50 to 300 miles, over transmission facilities owned by Associ-

ated or its member cooperatives, for delivery at points specified

in the contract. Of this, 288,000 Kw is earmarked for six G & T

cooperatives which serve rural areas in 114 of Missouri's 118

counties, 190,00 Kw for three private utilities, 29,000 Kw for

five municipalities, and Associated is obligated to make 50,000

Kw of its transmission capacity available to enable exchanges of

power between the SPA and the U.S. Bureau of Reclamation's Mis-

souri Valley system. The 288,000 Kw that Associated buys and

transmits for the cooperatives is thus only part of the total

quantity of power it is obligated to transmit for SPA.

Senator Eagleton's bill, S. 2249, would do three things:

25-681 0 - 78 - 8
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First, it would reinstate the principle of the "postage

stamp" rate, that is, the uniform system-wide rate which prevailed

in this area until it was changed by the Nixon administration.

To this end, the bill would prohibit discrimination between

customers to whom the Secretary delivers electricity over lines

constructed by the United States, and customers to whom such

electricity is delivered over lines the use of which is acquired

by the United States by lease, wheeling, or other contractual

arrangements. We are in the latter category. There has been

such discrimination since 1970, as I will explain later.

Second, the bill would prohibit the Secretary from unilat-

erally changing agreed points of delivery. I will explain the

relationship between this and the discrimination problem as we

move along.

Third, it would require due process in the proceedings for

confirmation of SPA's rates. In our case, the discriminatory

exaction of which we complain was approved by the FPC "simul-

taneously," as it acknowledged, with its denial of Associated's

petition to intervene in the confirmation proceedings.

The facts are as follows:

Section 5 of the Flood Control Act of 1944 authorizes the

Secretary of the Department of Energy to receive from the Secre-

tary of the Army electricity generated by the Corps of Engineers

at flood control dams, and to transmit and sell it. Under the

act, the Secretary can transmit and dispose of such hydroelectric

power and energy in either of three ways: (1) by constructing
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transmission lines, or (2) by acquiring such lines, by purch
ase,

or (3) by acquiring the right to use lines belonging to others,

by rental or wheeling (transmission) agreements. Our case is of

the third type, as I have indicated.

Congress, in considering appropriation bills after enactment

of the 1944 act, made a series of policy decisions. One of these

was a decision not to appropriate funds for construction of

transmission lines, if wheeling agreements were obtainable. This

proved to be the case in Missouri.

Congress also early established a policy of "postage stamp

rates" for power generated at flood control dams, that is, that

rural customers of federal power projects, situated at a distance

from government power plants, should pay no more for electricity

than those located closer to the points of generation, and that

this should be true whether customers are served over governmen
t-

owned or government-leased lines. This is also, as I understand

it, the policy of the Bonneville Administration and TVA.

In the present case, in 1950, Congress, having refused ap-

propriations to construct transmission lines to deliver elec-

tricity from government power plants to rural electric coopera-

tives and other preference customers in Missouri, approved a
n

alternate plan offered by the Secretary of the Interior, who
 then

had the jurisdiction in these matters which is now lodged in th
e

Secretary of Energy. He proposed, and Congress approved the

Secretary's proposal, that (1) the rural electric cooperatives

would borrow money from the Rural Electrification Administratio
n
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(REA) to construct the lines desired by the Secretary; (2) he

would lease these lines, paying rentals adequate to pay the REA

debt service until that debt should be fully repaid, plus operat-

ing expenses; (3) he would sell electricity to the cooperatives,

delivered over these leased lines to their load centers, at the

"basic SPA rate." The government was thus relieved, as Congress

insisted, of the burden of appropriating money to construct these

lines, and the customers received power at the same cost as

though Congress had made the construction appropriations.

The cooperatives borrowed the money from REA to build the

lines, in reliance on the Secretary's twin promises to pay the

agreed rentals or credit them on the cooperatives' power bills

until the REA debt is fully paid, and to deliver electricity to

the cooperatives over these lines at the system-wide "postage

stamp rate" as though the government had built them with approp-

riated funds. The lines were built and put to use by the Secre-

tary, as he had proposed. The REA debt will not be fully repaid

until 1997.

The 1950 Interior Department appropriations act added an

authorization for appropriations to pay the wheeling charges on

these lines. It is now codified as 16 U.S.C. 825s-1.

In the fiscal year 1956 appropriation act, after these

arrangements had been suspended for two years because of a law-

suit brought by certain utilities, Congress "reactivated" these

contracts. In so doing the House Appropriations Committee

report gave specific instructions to the Secretary to amend
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the agreements in the following language, which is important:

"This action makes it possible to reactivate valid and legal 

contracts which certain G and T (Generating and Transmission)

cooperatives have with SPA. These contracts at their in-

ception were examined by the Congress and funds were avail-

able to carry them out thru the Continuing Fund for fiscal

years 1950 thru 1953.

"The contracts in question have been tested in the

courts.

"In reactivating the contracts with the G. and T. co-

operatives, the Department of the Interior is instructed 

. . . . The contracts are also to provide: (1) that the G.

and T. cooperatives will operate and maintain their own

transmission systems under lease to the SPA; (2) that the

SPA and the G. and T. cooperatives will settle accounts for

power purchased and sold on the basis of net-balances as is

done under existing contracts to which SPA and private

utilities are parties; and (3) that power and energy will

be delivered to the load centers of all G. and T. contracting

systems at the basic SPA rate." (Emphasis added.)

The Conference Report on that same appropriation bill con-

tained comparable language.

A succession of Secretaries in the Truman, Eisenhower,

Kennedy and Johnson administrations faithfully carried out these

arrangements for over 20 years (from 1950 to 1970), and Congress

repeatedly appropriated money to pay the stipulated rentals.

In 1961 the Secretary expanded these arrangements in the

following way, to the government's great advantage, as• he re-

ported to Congress:

He proposed that the Missouri cooperatives, statewide,

should federate as Associated Electric Cooperative, and enter

into a contract with him which would enable SPA to sell all of

its power as "peaking" power, accompanied by limited quantities
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of energy, instead of firm power as previously. Indeed, as he

reported to Congress, our contract was the justification for

appropriations to add 180,000 Kw to SPA's generating capacity. I

should perhaps explain the difference between firm power and

peaking power. When SPA, or any utility, sells firm power and

energy, this means that it must be prepared to supply the cus-

tomer's demands at all times, 24 hours per day. The SPA hydro

dams cannot do this, because the water supply is so meager that

it can spin the turbines at full capacity only about 14% of the

hours in the year (1200 out of 8760 hours). SPA must, therefore,

buy, at high cost, thermally generated energy to fill in the gaps

if it sells its power as firm power. But hydropower, even in

these circumstances, is valuable to a purchaser which has very

large generating capacity of its own, because the hydro capacity

can be used to meet peak loads on its system, i.e., paid for and

used as "peaking power," not as firm power. To accomplish this

change from firm power to peaking power, it was necessary that

the government hydro generation be integrated into that of

investor-owned thermal-powered systems having five or six times

the generating capacity of the government's hydro plants. As-

sociated's lines would be employed to do this. The Secretary

would contract to sell peaking power to three large investor-

owned companies (the Missouri Companies), to be delivered over

Associated's lines. In addition, Associated would borrow money

from REA to extend its lines to enable interconnection between
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SPA and the government's Missouri Basin system, some 300 miles

away from SPA. Associated would wheel power to six municipalities.

It would furnish power from other sources to make good a
ll

transmission losses. Associated would furnish "standby" power,

in case of failure of government generating facilities. SPA

would continue to sell power to the cooperatives, delivered at

their load center, at the basic SPA "postage stamp rate," as

before, but this rate would be the basic SPA rate for peaking

power, not firm power. SPA was relieved of the obligation to

supply their firm power requirements.

The government promised to pay Associated $2,647,100 annua-

lly for its transmission services, 1/ in the form of credits

against payments for power and energy at the basic SPA rate for

peaking power. This amount included, as before, the annual debt

service to REA (increased to build the interconnections stipu-

lated by SPA), and operating costs, and it provided reimbursement

to Associated for the power and energy Associated furnished to

replace transmission losses. The contract would obligate the

Secretary specifically to continue to pay (credit) this amount

annually until the REA debt is fully paid (1997).

The cooperatives accepted the Secretary's proposal.

The Secretary reported to Congress the success of his plan,

which he said was greatly to the advantage of the Government as

well as the power consumers of the region, and Congress repeatedly

1/ The contracts provided for other credits for other services,

but these are not in dispute.
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appropriated money to carry it out.

Because of these wheeling arrangments and advantages of

integration gained through SPA's contracts with Associated,

Congress did not have to appropriate funds for the construction

of new government-owned lines for Missouri. The only construc-

tion appropriations requested and granted were, on the Secre-

tary's representations, appropriations to construct minor faci-

lities to "implement the Associated and Missouri Co.'s contracts."

In 1970, however, a new Secretary, without notice or hearing,

promulgated a new "Transmission Service Charge," applicable to

Associated alone, in the amount of $2,647,100 annually. It is

cast in the form of a charge for transmitting power beyond the

government-owned transmission grid. The intent and the effect

were to discriminate between SPA's customers to whom SPA delivers

electricity by means of transmission lines constructed at govern-

ment expense, who would continue to pay the postage stamp rate,

and customers to whom SPA delivers electricity over lines which

it leases, or obtains the right to use by means of "wheeling"

contracts. These customers would pay not only the postage stamp

rate, but also the added lease rentals or wheeling charges.

Associated was the only SPA customer intended to be affected. Its

cost per kilowatt, of its 288,000 Kw, was increased $9.19 per

year, or about 64 percent, above the postage stamp rate of

$14.40, to a new total of $23.59. SPA's rates to the three

private utilities, the six municipalities, and the Bureau
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of Reclamation, with which SPA is connected via Associated's

lines, were not increased. They pay no transmission service

charge for use of Associated's 161 Kv system.

I would add four comments: First, that the postage stamp

rate itself is calculated so as to recover for the United States

all transmission costs, everywhere on the SPA system, including

costs of service over leased lines, so that the new scheme would

require those customers who are served over leased lines to pay

twice for the same transmission service. Second, that the cost

of transmitting power via wheeling or leasing is less than the

cost of constructing and operating government lines to do the

same thing, as Congress has repeatedly found and decided. 2/

Third, that it happens, not by coincidence, that this new trans-

mission service charge

amount, to

him to pay

indirectly

is, cancel

the dollar,

Associated.

of $2,647,100 annually is the precise

that the Secretary's contract obligates

The new charge would thus accomplish

what the Secretary concededly cannot do directly, that

an admittedly valid obligation. He would continue to

show the credit of $2,647,100, but simultaneously take it back by

the transmission service charge. Fourth, that the cooperatives

were left saddled with the obligation to pay debt service to REA

until 1997 on the money borrowed to build these lines on the

faith of the Secretary's promise, now repudiated, that he would

2/ For example, on Reclamation Bureau projects, the so-called

Keating Amendment, repeated in every appropriation act, prohibits

use of appropriated funds for construction and operation of

transmission lines if the same service can be provided by con-

tract with owners of other transmission lines.
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pay rentals in the amount required to service that debt, plus

operating expenses.

SPA's motivation was brazen and plain:

"Administrator King feels that under present conditions all
power presently marketed under the Associated contract could
be sold without any service charges being paid by the Gov-
ernment, in which case SPA could save over $4.5 million
annually. He intends to make every effort to eliminate
them." (Ex. 32, R. Vol. II at 479.)

It is important to note that the Secretary, while calling

this a "rate revision," did not in fact change the postage stamp

P-2 rate for peaking power charged by SPA to all customers, in-

cluding these cooperatives. It remained at $14.40 per kilowatt

year of capacity, 2 mills per kilowatt hour of energy. The new

charge is an increase in cost of electricity to the cooperatives

alone, and it was designed to accomplish exactly this discrimina-

tion. It bears repetition, that the cost to the three investor-

owned power companies, the six municipalities, and the U.S.

Bureau of Reclamation, to which Associated was obligated to wheel

SPA power was left untouched. Associated must bear the cost of

making facilities available to transmit SPA's power to these SPA

customers, without reimbursement either by SPA or SPA's cus-

tomers.

The Federal Power Commission, without a hearing, approved

the transmission charge "simultaneously," as it said, with its

denial of Associated's petition to intervene.

Associated sued to enjoin collection of the Transmission

Service Charge.
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Judge Hart of the district court, after hearing cross mo-

tions for summary judgment, granted that of Associated, and

denied that of defendants and the United States, holding that:

"1. The Transmission Service Charge imposed by defen-

dants on plaintiff is not a rate revision authorized by
Section 5 of the Flood Control Act of 1944 or other statute;

"2. Defendants are not authorized by law to unila-
terally reduce the amounts contractually owed to plaintiff

for its transmission services; and

"3. Defendants' actions were arbitrary, capricious and

.in abuse of discretion."

The court of appeals reversed in all three respects, and

remanded the case to the district court, for determination of the

value of the services rendered by Associated, these values to be

substituted for the contract amount of $2,647,100 annually.

The court's rationale was that the Secretary was not bound

by the directives of the congressional committees, even though

he included them in his contracts, because these directives were

contained in committee reports, not in an act of Congress, and

that his change of delivery points, plus imposition of a charge

for transmitting power from the new points to the agreed points,

was a rate revision within his statutory authority.

Mr. Ely will discuss the legal questions, but the practical

effect of the court of appeals decision is that the discrimina-

tion between customers served over government-owned lines and

government-leased lines, established by the Secretary, is found

to be within his discretion. Two things follow:
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First, Associated will be allowed to keep only that portion

of the newly determined compensation which related to its trans-

mission services to SPA for customers other than the coopera-

tives.

Second, the portion of the newly determined payments which

relates to transmission of government power to the cooperatives

will be taken back, by adding this exact amount to their power

bills as a transmission service charge.

We are thus forced into a "no win" situation: whatever the

amount that the district court determines the Secretary properly

owes Associated for transmitting power to the cooperatives will

be taken back by a transmission service charge in the same

amount. The principle of discrimination against customers served

over leased lines or through wheeling contracts will prevail,

overruling the principle of the postage stamp, non-discriminatory

rate ordered by Congress. The court of appeals decision would

permit the Secretary to disown SPA's obligation, undertaken at

the direction of the Appropriations Committees, to pay the debt

service on the REA loans which financed the lines made available

to SPA in lieu of federal appropriations to construct them, and

to deliver electricity to them at the "basic SPA rate," as though

congressional construction appropriations had been required.

I shall conclude shortly, but before I do I would like to

make an observation that may be of particular interest to this

Committee.
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Quite aside from the merits of our particular case, the

court of appeals decision presents Congress with a serious in-

stitutional problem. The court has held that the Secretary was

not bound by the directions of congressional appropriations

committees in 1956 that he amend his contracts with the Missouri

• cooperatives to assure them power at the system-wide postage

stamp rate and that, to do this, he should agree to pay the cost

of transmitting power to them over these leased lines. The
•

reason given by the court was that these directives were contained

in committee reports, not the statute. It should be noted,

parenthetically, that these directives were re-stated in a

conference report which was voted upon by the two Houses. But

the broader institutional question is whether a new Secretary,

after 20 years of obedience by his department to the conditions

and instructions which the Appropriations Committees attached to

their appropriations, and which were the basis for the votes of

the two Houses to finance the Secretary's rental scheme, can

lawfully thumb his nose at this congressional decision. That is

what brings us here. We ask that the Congress itself say to the

Secretary, "we really meant it when we told you to deliver power

to all customers at system-wide postage stamp rates, without

discrimination."

This time, let it be said in a statute, as Senator Eagleton

proposes.
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Senator FORD. Thank you very much, Mr. Diddle. Other members—
Mr. Ely, do you want to make any statement.
Mr. ELY. Yes, Mr. Chairman, if I may.
Senator FORD. Yes, sir, you may proceed.

STATEMENT OF NORTHCUTT ELY, COUNSEL, ASSOCIATED ELECTRIC
COOPERATIVE

Mr. ELY. There are really four issues involved in what the Secre-
tary undertook to do in the next administration after the 1970's.
The first is the institutional question that Mr. Diddle referred to.

Congress during the Truman administration approved the Truman
policy that power generated at the Southwestern Power Administra-
tion or flood control dams should not be sold at the bus bar

' 
the power-

plants, as a privately owned utility wanted, but should instead be
transmitted to the load centers of the preference customers, the co-
operatives, and the municipalities.
And so at those points of delivery had a postage stamp rate. An

effort was made by an amendment in the Senate when the Flood Con-
trol Act of 1944 was passed to require power to be sold at the bus
bar. And this was defeated.
However, President Truman took to implement this sale at postage

stamp rates at the point of delivery or points of use of the public
agency, he had a mixed bag of success. Congress did appropriate money
to build the backbone transmission lines in other States, but it did not
do so in Missouri for reasons I need not speculate about.
In order to enable the power to be transmitted to the 113, 114

counties in Missouri, the Truman administration proposed a rather
ingenious substitute for Federal appropriations.
There were in existence five maybe six generations and transmission

cooperatives whose areas included all of Missouri. And he proposed
that they borrow from REA the money to build these lines that Con-
gress had refused to appropriate money for. And that SPA would
enter into contracts with the cooperatives to lease these lines and pay
rentals adequate to service the REA debts plus operation and
maintenance.
Now this was done. The money was borrowed. The lines were built.

The lease contracts were entered into. The Secretary entered into
contracts to deliver power at the postage stamp rate at points 50 to 300
miles away from dams and isolated points of Missouri. And it all went
well for a time.
The utilities, these private utilities, still discontented with this solu-

tion brought suit here in the District of Columbia attempting to have
the courts say the whole scheme was unlawful. They failed. The court
sustained the Truman administration's arrangements I've just
described.
For 2 or 3 years, Congress has suspended making appropriations

to pay these rentals while this litigation was underway. When the
government and the cooperatives won, Congress in 1956 Appropriation
Act resumed to authorize the appropriations to pay these rentals. And
in so doing, the Congress reviewed the whole Truman administration
policy of postage stamp rates and approved them and directed that
the contracts be amended to provide that the power would be sold
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specifically at the load centers of the cooperatives at the basic SPA
rate. And they reaffirmed the commitment of the Secretary to pay
rentals until the REA was fully paid. That would be 1997.
The debt service, if I may say, is being paid right now on the order

of $1 million a year. These directives were written into the contracts,
supposedly contracts under which both sides performed.
In 1962 the Secretary had become aware of the fact that these hydro-

projects were located on rivers that could furnish only a fragment
of the power that he had undertaken to sell in the firm contracts. Out
of the 8,760 hours every year the water supply in the two or three dams
here and in SPA generally, would supply power for only about 1,200
hours for 14 to 15 percent of the time.
He was then and is now obligated under firm power contracts to

meet the customer's loads 24 hours a day. And buying thermal gen-
erated power at high costs to make good on these commitments. And
he's doing it right now. As the cost of energy has increased you can
visualize the impact on the Federal Treasury.
In 1961 the Secretary decided he was going to bail out of this firm

power flypaper, at least in Missouri, and so he extended the Truman
administration scheme of use of Associated's transmission system to
interconnect the SPA dams with three privately owned power com-
panies and others who could provide generating capacity five or six
times his rate of the SPA dams involved here.

Therefore, it would enable the power companies to absorb this
hydropower as peaking power available only a few hours of the day.
Peaking power is very valuable. It worked. The Secretary of Interior
was able to report to Congress he had succeeded negotiating this mag-
nificent 1962 contract with the Associated, the integration agreement
with the utilities and the Federal Government was some $21/2 million
better off, power would flow all through the region and gave a glowing
report to Congress.

•All went well until 1970 when the Nixon administration decided
to reverse this policy, the Truman policy of the postage stamp rate.
Now how the Secretary went about it in 1970 is rather interesting.
The 1962 contract provided that as compensation for the use of

Associated's system the Government would pay, not write checks, but
pay their grant credits against power bills. Now there are eight of
these credits. Four of them related to transmission and the other four
related to other services.
The ones that were related to transmission, integration services,

added up to $2,647,100. Now the Secretary did not attack, as Mr.
Bowers has here today, the equity of these items. To the contrary, he
continued them and he continues to this day to credit the full amount
of these amounts, these credits, against Associated's bills for electric
energy. They are credited every year.

Senator FORD. Mr. Diddle, was Mr. Bowers in the 1970?
Mr. ELY. I don't know Mr. Bowers. But in any event instead of

attacking the credits, he—and instead of raising the P-2 rate, he left
it exactly where it was $14.40 per kilowatt per year for power and
2 mills per kilowatt hour for energy.
What he did was to impose a transmission service charge in pre-

cisely the amount down to the dollar of the credits whose validity he
did not dispute. Now the technique was rather interesting. He estab-
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lished new points of delivery. Instead of the delivery points estab-
lished by the Truman administration by direction of the committee
from Congress, namely the load centers of the cooperatives, 50 to
300 miles away from the dams, he changed the points of delivery to
the SPA_ grid which for all practical purposes in our case is the dams.
The very thing that private utilities had demanded and the Congress

had rejected in passing the Flood Control Act. And he imposes a new
transmission service charge for transmitting power from these new
points of delivery unilaterally imposed out to the contract points of
delivery fixed in the Truman administration.
And that is what we are quarreling about. Associated brought suit

in the district court to enjoin the collection of this surcharge. The
district court agreed with us and the court of appeals did not. And
the grounds of the court of appeals reversal of Judge Hart are very
interesting.

It said that the Secretary is not obliged to hold any hearings. He
held none. As a matter of fact, his negotiating team was in Springfield,
Mo. purportedly to negotiate with Associated on the revision of this
contract. Now on the very day when Secretary Smith for the Nixon
administration sent the transmission service charge to the FPC for
approval.
I know this because I was in Secretary Smith's office that day by

accident and was shown the proposal he was sending to the FPC. And
I urged him not to do that until Associated could be heard. He said
you'll have your hearings in the FPC. We never did. The Federal
Power Commission approved the Secretary's proposed transmission
charge on the same day, and as it said in this order, still tends it will
deny Associated's petition to intervene.
We were denied the right to even be heard. And had we been heard

by the Secretary of the Commission, the glaring errors in his proposal -
we would have had a chance to explore by cross-examination-Let me
illustrate one of them.
I think you have before you a map. This map shows in red the Asso-

ciated lines that Congress refused to appropriate money for so that
the Secretary in the Truman administration had failed to raise the
rates, but there are the rates.

9
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The SPA lines are shown in black. You'll notice that there is no
connection in black. No SPA connection at all between the two major
dams that generate 515,000 kilowatts involved here. There are Table
Rock Dam and Bull Shoals. It's only Associated's lines that connects
those two dams to each other. Look at the top of the map where it shows
USBR. That is the point of interconnection between SPA and the U.S.
Bureau of Reclamation at the Missouri Valley System.
The interconnection between SPA, 300 miles long, to the Bureau of

Reclamation is Associated's lines. Now I asked Secretary Smith on
that day, how do you justify declining to pay us for the rentals of our
lines which are the only interconnection between your two major dams,
Table Rock and Bull Shoals, and the only interconnection between
your system and the Bureau of Reclamation.
But he said I'm not going to go into that with you. Tell the Federal

Power Commission. I have never had the chance to tell the Federal
Power Commission in the cross-examination filed petition intervened
which they rejected.

Nevertheless, the court of appeals held that this was within the
Secretary's power because under the Flood Control Act of 1944 he had
authority to revise the rate which he does. And that the change of
the points of delivery was in effect a rate revision that he was required
by the statute to recover all Government costs and this was his scheme
of how to do it.
The fact that there might have been other ways of doing it didn't

concern the court. And as to our pleas that he was reversing and
violating the directions of Congress of the postage stamp rate, the
Court said these are contained in the committee report, not in the
statute. He is not bound by it. He can reverse it.
So to pause there for a moment, the Congress every year in the

appropriation act committee reports gives the Secretary of Interior
directions of various kinds. I've never heard it before of the Secretary
having the affrontry to say he is not bound by the limitations placed
by the appropriation committees on the expenditure of appropriated
funds.
But the board of appeals is never wrong about that. And that the

committee reports do not bind the Secretary, only the statute can. So
Senator Eagleton's bill proposes to write into the statute, instead of
the committee reports, the direction that power be sold without dis-
crimination at the postage stamp rate and that we shall indeed have
due process before the Secretary under the new Department of Energy
hereafter.
In view of the general agreement, that the postage stamp rate is

the way SPA ought to operate there can't be much objection to writing
it into the statute because that's not the way they're operating with
respect to the Missouri projects. As to the plea that somehow this would
cost somebody money, let me say that $14.40 per kilowatt per year
charged for the capacity which we pay is exactly the same that every
other user pays is itself calculated as Mr. Diddle said deliberately to
recover all costs including the rental costs of these lines like ours as
well as the cost of amortizing the investments made under the appro-
priated funds to build t raw:mission lines.

111,
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We are paid twice. If we're relieved of the duplicate payment, it is
not a matter that casts any tremendous burden on anyone else whether
SPA is in surplus or whether it is not. So there, gentlemen, is our
case.
Let me just add in closing that on August 25, before Judge Hart, the

court of appeals remanded the case to Judge Hart and said it was
troubled by the fact that even if the Secretary was right to wiping out
the postage stamp rate and so forth, the Court was troubled by the
fact that we buy only about 52 percent of the energy that we in fact
transmit through SPA. The balance of it is transmitted to three power
companies in their reclamation to six small municipalities. And said
unlet the total, Judge Hart, and ascertain the value of Associated's
transmission service in integrating SPA power to these other—
demands on these others users. That's the issue before Judge Hart.
In a procedural hearing on August 25, he was told the pendency of

Senator Eagleton's bill. And he said what's the status of that I said,
well, it's on the back burner at the moment. He said move it to the
froilt burner. Let's get rid of the case. So I would urge you to do that.
Thank you, Mr. Chairman.
[The prepared statement of Mr. Ely follows:]

'Or
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My name is Northcutt Ely. I am senior partner in the Wash-

ington law firm which bears my name. We are attorneys for Asso-

ciated Electric Cooperative. I appear in support of Mr. Gerald

F. Diddle, general manager of that cooperative. We urge enact-

ment of Senator Eagleton's bill, S. 2249, "A bill to prohibit

discrimination in rates charged by the Southwestern Power Admin-

istration and to require due process in the confirmation of such

rates by the Federal Energy Regulatory Commission." This bill,

introduced October 27, 1977, is a revision of his earlier bill

S. 437. Both reach the same result, but S. 2249, introduced

after the Department of Energy was authorized, is preferable.

This case presents an extraordinary three-cornered contro-

versy among the Congress, the executive departments, and the

courts, as to the law and the policy which govern, or ought to

govern, the disposition of power by the Southwestern Power Admin-

istration. It requires a legislative solution.

Four issues are involved:

The Disregard of Congressional Directives 

The first issue is whether the Secretary of the Interior was

bound by directives which the Appropriations Committees, in their

reports on appropriation bills in 1950 and 1956 (directives which

were confirmed, in the latter case, by a conference report voted

upon by the two Houses), instructed him to to write into certain

contracts, or whether he is free to disregard those directives,

notwithstanding his incorporation of them into the contracts, as

25-681 0 - 78 - 10
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required. The court of appeals held that he was not bound by the

committees' instructions, because they were not incorporated in

a statute, but only in committee reports. In view of the time-

honored practice of the Congress to attach conditions and in-

structions, in committee reports, on the expenditure of appro-

priated funds, this is an institutional problem of serious mag-

nitude. Be that as it may, Senator Eagleton's bill meets the

court's point by incorporating in a statute the committees'

policy instructions, now of nearly thirty years' standing.

The Reversal of the Postage Stamp Rate Principle 

Second, having regard now to the particular committee in-

structions which the Secretary decided to flout, in 1970 (after

his department had conformed to them for fifteen years in one

instance, twenty years in the other), the question is whether the

non-discriminatory postage stamp power rate concept, ordered by

the committees, is to be replaced by a new scheme which charges

more for SPA power which is delivered to SPA's customers by means

of wheeling arrangements over non-government transmission lines,

than is charged for the delivery of power over government-owned

lines. This, notwithstanding the fact that, in this case, Con-

gress refused appropriations to build transmission lines, and the

committees directed the Secretary to enter into the wheeling ar-

rangements and postage stamp power contracts that he repudiated

in 1970. The result is particularly unjust here, because, in

reliance upon the Secretary's twin promises to pay rentals for
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the use of these lines which would repay to REA the money that

the cooperatives borrowed to build them, and to deliver power to

their load centers at the postage stamp rates, the cooperatives

borrowed the money and built the lines. The transmission service

charge, assessed against Associated alone, is grossly discrimina-

tory.

SPA sells hydropower to seven customers other than Associated

under the P-2 rate schedule: Kansas City Power and Light Co., The

Empire District Electric Co., Missouri Public Service Co., City of

Springfield, Missouri, City of Carthage, Missouri, Arkansas Elec-

tric Cooperative, Oklahoma Gas and Electric Co. In no instance

has SPA assessed the transmission service charge against any of

them.

The first three are the "Missouri Companies," to which Asso-

ciated is obligated to transmit 190,000 Kw by its 1962 contract

with SPA, and which it built facilities to serve as that contract

required. The Secretary would increase the cost of power to the

cooperatives 60 percent above that charged to the private com-

panies which are served over these same lines, or are served by

government-owned lines.

As to those three SPA cUstomers (as well as the Bureau of

Reclamation and the municipalities) to which Associated is obli-

gated to wheel power over its lines, the transmission service

charge discriminates against the cooperatives, which receive less

than 52 percent of the power that Associated transmits, by bur-

dening them with 100 percent of the transmission service charge,
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while totally exempting from that charge the private utilities

and others who are entitled by their contracts with SPA to 48

percent thereof, via transmission facilities furnished at the

expense of the cooperatives. It thus not only flatly contradicts

the congressional directive of 1956, but violates the mandate of

section 5 of the Flood Control Act of 1944 that rates must be

fair and reasonable, and it is void for both reasons.

But there is an even deeper issue of discrimination. The

question is whether Congress intended that SPA's customers who

are served at the P-2 rate by transmission lines built at the tax-

payers' expense with appropriated funds, e.g., the Arkansas Elec-

tric Cooperative and Oklahoma Gas and Electric Company (to name

two outside Missouri) shall receive power at less cost delivered

than shall the Missouri cooperatives, simply because Congress ap-

propriated funds to build transmission lines in Arkansas and Ok-

lahoma, whereas it elected to cause the lines in Missouri to be

built with federal loans, secured by SPA's rentals. With respect

to the three Missouri companies, if it were assumed, as the Sec-

retary has contended that new SPA transmission lines have been

built at taxpayers' expense to serve the companies, supplanting

the use of Associated's lines, the discrimination would be ac-

centuated. Plainly Congress intended no such discrimination, but

flatly forbade it, when it directed that power be delivered to

the Missouri cooperatives at their load centers at the basic SPA
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rate. Senator Eagleton's bill directs, as the committees did,

that SPA power be sold at systemwide postage stamp rates, whether

delivered over government-owned lines or via wheeling contracts.

The Unilateral Change in Delivery Points 

The third issue relates to the devious technique used by the

Secretary. Instead of a straightforward rate increase, which he

had authority to make, but which would have applied to all SPA

customers, private as well as public, he employed the clever

scheme (upheld by the court of appeals as within his authority)

of maintaining the rates as they were, but changing the points of

delivery from the locations named in the contracts, at or near

load centers, 50 to 300 miles from the government transmission

grid, as specifically required in the committee directives, to

points on the government grid. If the Secretary has this au-

thority to unilaterally change delivery points, it applies

generally on all projects, and it applies to unilateral changes

from one delivery point to another with respect to customers

served over government-owned as well as -leased lines. Senator

Eagleton's bill denies to the Secretary the claimed authority to

unilaterally change agreed delivery points.

Due Process and Fair Play 

The fourth question is one of due process. The facts in the

present case are shocking. The Secretary raised the cost of

power to the cooperatives, but not to the private companies, 60

percent, in an order which he released to the cooperatives on the
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day that he sent it to FPC for approval. They had no notice or

opportunity to be heard. The FPC refused to permit them to

intervene and be heard, denying their petition simultaneously

with approving the Secretary's discriminatory transmission ser-

vice charge. The court of appeals held that this course of

action was lawful. If so, it is high time that the law is cor-

rected. Senator Eagleton's bill would require the new Federal

Energy Regulatory Commission, in proceedings to confirm the

Secretary's proposed SPA rates, to follow the due process re-

quirements of the Administrative Procedure Act. There is no

reason why he shauld be exempt from the requirements of fair play

applicable generally to all federal administrators. This is

particularly so in his rate proceeding, which may affect liter-

ally millions of individuals.
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Legislative Background 
of SPA's contracts with the Missouri Cooperatives 

SPA's contracts with the Missouri Cooperatives (1950,

1956, 1962) incorporate several instructions from congres-

sional committees, e.g., directing (1) that power be sold

at uniform system-wide rates, delivered to load centers

(not at the dams); (2) that Congress would not be required

to appropriate funds to build transmission lines, but in-

stead would appropriate money to pay rentals on leased

lines; (3) that, to build the required lines, the cooperatives

would borrow funds from REA, and the Secretary would lease

them, paying rentals (appropriated by Congress) in the

amounts required to service that debt, plus operation and

maintenance, etc.; (4) a modification of the latter direc-

tive to require offsetting (net billing) of the rentals

due from SPA to the cooperatives, against power bills the

latter owes SPA, to minimize appropriations; (5) an am-

plification of these arrangements in 1962, to require the

cooperatives (now federated as Associated Electric Coopera-

tive) to make its transmission system available to SPA to

enable SPA power to be sold as peaking power to three Mis-

souri Companies and exchanged with the Bureau of Reclamation.

Congress appropriated money (1) to pay Associated for certain

of these costs; and (2) to build certain facilities, as

the Committee Reports said, to "implement" the Associated

contract; (3) to add 180,000 Kw of installed capacity to

the SPA system to generate peaking power which could be

sold because of the availability of Associated's trans-
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mission system under the 1962 contract.

Details follow.

The legislative history is in diametric conflict with a

new decision of the Secretary of the Interior in 1970, referred

to below in imposing a "transmission service charge" on Associated.

The "Transmission Service Charge" is in the precise amount

of money which the Secretary concedes is owed by the Southwestern

Power Administration to Associated, under their contract of 1962,

for services performed by Associated in transmitting power and

energy for SPA's account to the cooperatives, municipalities,

power companies and the U.S. Bureau of Reclamation at points of

delivery specified in the contract, and which is paid to plaintiff

in the form of credits on its bills for power purchased from SPA.

The new charge would thus offset and annul the payments owed plain-

tiff in the same amount.

The facts fall into five categories, relating to: (1) the 1944

Flood Control Act and policy determinations thereunder, (2) the

1950-51 legislation, (3) the 1956 legislation, (4) the 1962 con-

tract and Appropriation Acts implementing it, (5) the proposed

Transmission Service Charge.

1. The 1944 Flood Control Act 

Section 5 of the Flood Control Act of 1944, 16 U.S.C. 825s,

in addition to authorizing the Secretary to sell power and energy

generated at federal flood control dams, authorized the Secretary

of the Interior to utilize transmission lines to deliver hydro-
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electric power to his customers. The Act states that the "Secre-

tary of the Interior is authorized, from funds to be appropriated

by Congress, to construct or acquire, by purchase or other agree-

ment, only such transmission lines and related facilities as may

be necessary in order to make the power and energy generated

at said projects available in wholesale quantities for sale

on fair and reasonable terms. . . ." (Emphasis added.)

The rejected Bailey Amendment 

The quoted language was adopted after rejection by the

Senate, 42-27, of the Bailey amendment which would have pro-

vided:

"The sale of such electric power as may be generated

at reservoir projects shall be made at the point of pro-
duction, without special privilege or discrimination, so

as to provide for the complete coordination of such power
and energy with other power developments, . . ." (Emphasis

added.) (90 Cong. Rec. 8369 (1944).)

Policy determinations in the Truman Administration 

The Truman Administration announced policy determinations

that would control the administration of the Act, including two of

particular significance here:

In November 1945, it declared:

"3. Adequate transmission and distribution facilities

must be made available either by utilizing existing facilities 
or the construction of new facilities to bring the power from
the interconnected hydro-electric developments to the load
centers of the area, and to prospective users of the electric
service if the most wide-spread use of the electric
power and energy at the lowest possible rates to consumers
is to be secured." (Emphasis added.) (Report on Compre-
hensive Plan of Power Distribution and Sales from Hydro-
Electric Projects, as Authorized by Flood Control Act, De-
cember 1944 (H.R. 4485) in the Southwestern Region, U.S.
Department of the Interior, Southwestern Power Administra-
tion, p. 95, Nov. 1945.)

•
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In January 1946, the Secretary declared:

"(c) Wholesale rate schedules shall be nondiscrimi-

natory and shall be designed to bring power at the lowest

possible rates to distributors that are principally serving 

domestic and rural customers." (Emphasis added.) (Memo-

randum of Power Policy, Secretary of the Interior, Harold

L. Ickes, Jan. 3, 1946; Ex. P-13, App. Vol. II, 412.)

Appropriations were accordingly sought to construct trans-

mission lines from the dams to the municipalities and to the

load centers of the rural electric cooperatives in the SPA ser-

vice area, which included areas in Missouri, Oklahoma, Arkansas,

Texas, Kansas, and Louisiana. These efforts succeeded in some

states, but Congress refused to appropriate funds to build the

"backbone" transmission lines in Missouri.

2. The 1950 and 1951 Appropriation Acts, and Contracts Made 
Pursuant Thereto

The Secretary's plan 

The Secretary in 1949 developed an alternate plan for

construction of transmission lines in Missouri, centered on

his authority under section 5 of the Flood Control Act to "ac-

quire, by purchase or agreement" the necessary transmission

facilities. It was as follows:

(1) The Rural Electrification Administration (REA) would

lend to certain Generation and Transmission (G & T) cooperatives

the money required to build a "backbone" 161 kv transmission sys-

tem in Missouri, plus two steam plants (for which SPA had un-

successfully sought federal appropriations), as well as 69 kv

lines connecting these 161 kv lines with the load centers of the

G & T's;
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(2) SPA would lease these facilities from the cooperatives,

and SPA would operate them, paying the cooperatives rentals so

calculated as to service the REA debt, and reimburse costs of

operation, maintenance and replacements;

(3) SPA would sell power from Bull Shoals and Table Rock

Dams to the cooperatives at their load centers, delivering such

power over this federally financed system, at the SPA system-

wide rates, just as though the lines had been constructed with

appropriated funds.

The plan was reviewed and approved by the Solicitor of the

Interior Department in an opinion dated July 15, 1949, which

was reported to Congress. 95 Cong. Rec. 11449 (1949). It was

similarly reviewed and approved in two opinions of the Solicitor

of the Department of Agriculture (that Department having super-

vision of REA). 1/

The Interior Department's Solicitor's conclusion, as re-

ceived by the Secretary and Congress, was that:

In so far as the rental of transmission lines and ap-
purtenant facilities is concerned, the plain language of
section 5 seems clearly to authorize the Secretary of the
Interior (and the Southwestern Power Administration in

1/ Opinion of Nov. 18, 1949, Hearings on Agriculture Appropria-

tions for F.Y. 1951 Before a Subcomm. of the Senate Comm. on
Appropriations, 81st Cong., 2d Sess., at 1362 (1950) (Joint

Session with Interior Appropriations Subcomm.); Opinion of Jan.

30, 1950, id. at 1370. The Interior Department Solicitor's
opinion appears at 1436.

•
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the exercise of the Secretary's delegated authority) to
enter into such agreements. The section provides that the
Secretary may 'construct or acquire, by purchase or other 
agreement,' transmission lines and related facilities if it
is necessary to do so in order to accomplish the objectives
stated by the Congress in the enactment of section 5.

". . . [T]he Secretary (or the agency exercising his autho-
rity under section 5) is not required to construct the
necessary transmission lines and related facilities, but. . .
he may acquire them already constructed, if that is possible
and seems advisable. . . . [I]n acquiring transmission
lines and related facilities, the Secretary is not restricted
to acquisition by purchase, but . . . he may acquire them
by any other form of agreement--such as, for example, a rental
agreement. Hence the rental of transmission lines and related
facilities by the Southwestern Power Administration, . . .
under section 5 of the Flood Control Act . . ., within a pre-
scribed region, seems to be plainly provided for in section
5." (Emphasis supplied.) (Ex. P-14, App. Vol. II, 415.)

The "Continuing Fund" 

The House, in enacting the Interior Department appropriation

bill for F.Y. 1950 (H.R. 3838) included provision for a "Continuing

Fund," applicable to the SPA area, out of which the Secretary was

authorized to make expenditures for the purposes, among others, for

"purchase of electric power and energy and rentals for the use of

transmission lines and appurtenant facilities of public bodies,

cooperatives, and privately owned companies." A Committee amend-

ment was offered in the Senate to strike the entire authorization for

the Continuing Fund. It was defeated, 45-38. 95 Cong. Rec. 12036 (1949)

Instead, the Senate adopted, 47-35 (id.), an amendment offered

by Senator Kerr, reading "and rentals for the use of facilities for

the transmission and distribution of electric power and energy to

public bodies, cooperatives, and privately owned companies." Id.

• at 12023. Senator Kerr explained his amendment as being intended

to delete authority "to rent generating facilities from rural
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cooperatives and others," (id. at 12023, 12032), while

". . . It is the purpose [of this legislation] to permit
him [the Administrator of SPA] to build transmission lines
to carry Government power to preferred customers. It is the
purpose of the Administrator to make contracts with private
utilities, where it can be done on an equitable basis, to
eliminate the necessity for the Government building these 
lines." (Emphasis added.) 2/

The Interior Department Appropriation Act for F.Y. 1952 

In considering the Interior Department Appropriation Bill for

F.Y. 1952, the Senate first adopted a Committee amendment which,

in effect, repealed so much of the Continuing Fund language,

enacted in the previous year, as authorized the use of the Fund

for the purchase of electric power and rentals for the use of

facilities for the transmission and distribution of electric power

and energy (97 Cong. Rec. 7864 (1951)) but immediately thereafter

adopted an amendment offered by Senator Kerr which provided that

$500,000 of the amount appropriated should be available for pur-

chase of electric power and energy "and for leasing of transmission

lines and related facilities of others." 97 Cong. Rec. 7868 (1951).

The conferees of the two houses resolved the issue by recom-

mending, and securing approval of, the language which now appears

in 16 U.S.C. sec. 825s-1, plus an appropriation from the fund of

$250,000. Id. at 10210. During the debate on the conference

report in the House, the sharp exchange between two Missouri con-

gressmen, Mr. Cannon and Mr. Short, made it clear that Congress

had the problems of getting power to the Missouri cooperatives

very much in mind. Mr. Short said (p. 10207):

2/ This amendment, along with the 1951 amendment, is codified in
16 U.S.C. §825-1.

..

...
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". . . My amendment which passed by an overwhelming vote

here has been stricken by the conferees. It would have pro-

hibited the expenditure of money for the construction of cer-

tain parallel lines in southwest Missouri."

Mr. Cannon responded (p. 10208):

If contracts can be negotiated for using transmission

lines of other Government agencies, of REA cooperatives, or

of privately owned electric companies, thereby avoiding con-

struction of lines by the Southwestern Power Administration,

or by other Government agencies in other areas, that may be
well and good, provided--and this is the important part--
provided that all the emphasis is upon getting power to the

customers preferred under the law at the lowest possible
rates. The advocates of a mandatory 'wheeling' policy do not

emphasize those points, and it is obvious that they have in

mind no such emphasis or results or objectives.

"It is too clear and too well established by law and prac-

tice to be altered or amended by speech-making or adroit

phrases that the power policy of the United States Government

and the Congress is to get publicly generated power to the

customers preferred by law, to get it to them without delays,

to get it to them in adequate volume for their needs and ,

without burdensome restrictions on its use, and to get it

to them at the cheapest possible rates consistent with self-

liquidation of the Government's investment in power facilities."

It is clear, from this legislative history of what has come

to be known as the Continuing Fund statute, that Congress made a

decision in favor of the policy advocated by Mr. Cannon, and that

the intent was to use the device of rentals of transmission lines,

in lieu of appropriations for construction of such lines, as a

method for getting power to the rural cooperatives at the same

price as though the lines had been built with appropriated funds.

It is evident, also, that Congress acted in 1950 and 1951 with

acute awareness of SPA's contracts with Central Electric Cooperative

and N.W. Electric Cooperative (now members of Associated), which

called for payments by SPA which the proposed Transmission System
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Charge would now rescind. In 1950, as the result of complaints by

14 utility companies that these arrangements among SPA, REA, and

the cooperatives were illegal, exhaustive hearings on these allega-

tions were held before committees of the Senate and House. 3/ The

utility representatives sought action which would prevent the mak-

ing of REA loans to the Central and N.W. cooperatives. They did

not obtain any such congressional action. Instead, the Continuing

Fund statute was enacted. Its relevant provisions, as now codified,

read:

"Continuing fund, power transmission facilities . . .
the Treasury shall set up and maintain . . . a continuing
fund of $300,000, . . . to cover all costs in connection with
the purchase of electric power and energy and rentals for
the use of facilities for the transmission and distribution
of electric power and energy to public bodies, cooperatives,
and privately owned companies." A/

o The battle brought by tho power companies fighting public power raged

in the Interior Department Appropriation hearings for years, starting in 1949.

E.g., Hearings, Agriculture Subcommittee, House Committee on Appropriations,

on Department of Agriculture Appropriations, F.Y. 1951, Part 4, p. 974

ct seq., particularly the defense of the arrangements by Secretary of Agricul-

ture Wickard, pp. 992-96, and the opinions of the Solicitors of the Depart-

ments of Interior and Agriculture on these contracts, pp. 996-1000. In the
Senate, hearings were held in a joint meeting of the Appropriations Com-

niittee's Subcommittee on Agriculture Department and Subcommittee on In-

terior Department Appropriations (hearings, Appropriations for the De-
partment of Agriculture, Senate, F.Y. 1951, p. 1057 ct seq.). The private power
companies' attack against competition from public power also was carried to

the Senate and Douse floors. E.g., 97 CAnig. See. 7783-7788, 7792-7801, 7840-

7869, 102(13-10210.

4 Appropriations have been made from this fund repeatedly to pay the com-

pensation for the use of the "original 161 kv facilities" and the "additional
161 kv facilities" referred to below in connection with the 1902 .contract, in
those years is which the net balance was in favor of the cooperatives.
E.g., 'Interior Department Appropriatiom Act. for F.Y. 1950-52, 1956-mi. The
$500,090 figure is the minimum balance to he maintained in this revolving
fund. See Treasury Department definition at 95 Cong. Bee. 12034 (1949).
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The REA loans: construction of the facilities here involved 

Pursuant to the plan of the Secretary above described, the

G & T cooperatives, in 1950-51, obtained loans from the Rural

Electrification Administration to construct generation and trans-

mission facilities. Design was based on SPA's specifications.

(Art. I, sec. 2 and Art. II, sec 2.) The transmission lines were

constructed.

SPA's lease of the REA-financed lines of the cooperatives 

SPA leased the lines from the G & T cooperatives, as Congress

had authorized.

The lease contract recitals explained:

"[T]he Government . . . determined that the transmission

and appurtenant facilities . . . are necessary and desirable

in order to permit the Government to market the . . . power

available to the Government from the reservoir projects under

control of the Secretary of the Army in the area assigned by

the Secretary of the Interior to the Southwestern Power

Administration in accordance with the requirements of law, .

. ." ("Whereas" clause in the Central-SPA lease contract, p.

2 )

Power sales contracts 

Under separate power sales contracts, the coops purchased

SPA power at SPA system rates. It was Rate Schedule "A", approved

by FPC order, February 13, 1947, Docket No. IT-5971; 6 F.P.C. 407,

408 (1947), which stated that "proposed rate schedule A provided

in substance that it shall be applicable in the entire territory 

served by SPA and shall be available to any customer purchasing

power in wholesale quantities for firm power service and contract-

ing for a specific number of kilowatts." (Emphasis added.) Thus,

25-681 0 - 78 - 11
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the cooperatives purchased hydro power from SPA, delivered to the

cooperatives' load centers, at a system-wide rate available to all

SPA customers. 5/

The power companies' suits 

The Secretary's authority to enter into these agreements was

attacked by certain utility companies, but was sustained, in Kansas 

City Power & Light Co. v. McKay, 115 F.Supp. 402 (D.D.C. 1953),

judgment vacated for lack of plaintiff's standing to sue, 96 U.S.

App. D.C. 273, 225 F.2d 924 (D.C. Cir. 1955). The District Court's

opinion accurately described in some detail the relationship be-

tween the contracts (115 F.Supp. 402, 417).

5/ This has remained the federal program for over 20 years, until repudiated
—rmy the present administration in the 1970 order here under review. See "Re-
port on Comprehensive Plan of Power Distribution and Sales from Hydro-
Electric Projects, as Authorized by Flood Control Act in the Southwe,tern
Region (Nov. 1945) " as quoted in oar Statement of Facts before time District
Court, para. 11, App. Vol. I, 223; "Memorandum on Power Policy, Secretary
of the Interior," Ex. P-13, App. Vol. II, 410.
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3. The 1956 Legislation

During the pendency of the foregoing litigation, appropria-

tions to the Continuing Fund were suspended.

The decision of Congress in F.Y. 1956 

After the McKay decision in the Court of Appeals, Congress

resumed appropriations to the Continuing Fund for F.Y. 1956 (State-

ment, para. 33, App. Vol. I, 225), and ordered that the lease con-

tracts be reactivated, noting that it approved them, but instructing

the Secretary as to the terms of certain amendments desired by the

congressional committee. The House Committee on Appropriations in

its Report to Accompany H.R. 6766, the Public Works Anoropriation

Bill for F.Y. 1956 (Rep. No. 747, 84th Cong., 1st Sess), pp. 5-6,

said:

"This action makes it possible to reactivate valid and legal 

contracts which certain G and T (Generating and Transmission)

cooperatives have with SPA. These contracts at their incep-

tion were examined by the Congress and funds were available

to carry them out thru the Continuing Fund for fiscal years

1950 thru 1953.

"The contracts in question have been tested in the courts.

"In reactivating the contracts with the G. and T. co-

operatives, the Department of the Interior is instructed to

delete any provisions providing for the option to purchase

G. and T. transmission lines or other facilities by the

Southwestern Power" Administration. The contracts are also

to provide: (1) that the G. and T. cooperatives will oper-

ate and maintain their own transmission systems under lease

to the SPA; (2) that the SPA and the G. and T. cooperatives

will settle accounts for power purchased and sold on the

basis of net-balances as is done under existing contracts

to which SPA and private utilities are parties; and (3) that 

power and energy will be delivered to the load centers of 

all G. and T. contracting systems at the basic SPA rate."

(Emphasis added.)
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The Conference Report on that same appropriation bill con-

tained comparable language. (H.R. Rep. No. 1085, 84th Cong., 1st

Sess.) 6/ It was adopted by the votes of both houses.

Three points of controlling significance in the foregoing

account of the reports of the House Committee and the conferees

on the 1956 bill: (1) Congress determined that the contractual

payments now attacked by the Secretary were "valid and legal";

(2) Congress determined that power should be delivered to the

load centers of the cooperatives over lines rented by SPA and

6/ Chairman Cannon of the House Committee on Appropriations wrote
the Secretary of the Interior August 1, 1955 (Ex. P-18, App. Vol.
II, 420):

". . . The House committee made the following statement with
respect to this point:

"'In reactivating the contracts with the G. and T. coopera-
tives, the Department of the Interior is instructed . . . and
(3) that power and energy will be delivered to the load cen-
ters of all G. and T. contracting systems at the basic SPA
rates.'

"We thought this made it perfectly clear what we wanted done.

"The conference committee made the following statement on
this matter:

"'The conferees are in agreement that if not already inclu-
ded in existing contracts provisions are to be inserted to re-
quire that power and energy be delivered to load centers of
all generating and transmission contracting systems, if practic-
cal, at the basic Southwestern Power Administration rate.'

"The words, if practical, were added because Mr. Wright, the
Administrator, has indicated before the Senate committee that
there were some engineering problems which might make it im-
practical. . . . So far as the committee is concerned, we
believe the practicality of the operation should be dismissed
since it has actually been in operation.

"We trust this problem will not arise with the other G.T.
by excluding any segments of their systems."
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priced there at the basic SPA rate, applicable everywhere on the

transmission grid owned by SPA; (3) the net balance arrangement

was intended simply to reduce the amount which Congress might

otherwise have to appropriate to pay the rentals on the transmis-

sion lines, but certainly was not a device to enable the Secre-

tary to reduce, at will, the amounts that Congress told him to

pay the cooperatives to amortize the REA loans, undertaken at

his behest, and to support the operating costs of those lines.

The contracts were amended as required by Congress 

The contract language of an August 12, 1955, amendment reflected

the intent of Congress. An amendment of October 22, 1956 speci-

fied that:

"WHEREAS, in appropriating funds for the Department of
the Interior for the fiscal year 1956 under Title II of the
Public Works Appropriation Act, 1956 (69 Stat. 356), the
Congress provided necessary funds and evidenced a desire
that the Lease Contract be reactivated, and the Lease Con-
tract was, in conformity with the intent of the Congress
reactivated by the parties hereto under a Letter Agreement
dated August 12, 1955 (Ispa-305-3); and

"WHEREAS, the Senate Report (Senate Report No. 700,
84th Cong., 1st Sess.) to accompany H.R. 6766, which became
the Public Works Appropriation Act, 1956, supra; the House
Report to accompany H.R. 6766 (House Report No. 747, 84th
Cong., 1st Sess.); and the statement of the managers on the
part of the House accompanying the Conference Report (House
Report No. 1085, 84th Cong., 1st Sess.) to H.R. 6766, recom-
mended, in substance, that the contracts between the parties
hereto be amended upon reactivation (i) to delete the pro-
visions granting to the Government an option to purchase
the Transmission System of the Cooperative, (ii) to allow
the Cooperative to operate and maintain its Transmission
System, (iii) to allow the Government and the Cooperative to
settle accounts on a net-balance basis, and (iv) to require
that power and energy be delivered to the load centers of
all generating and transmission contracting systems, if
practical, at the basic Government rate; and . . . ."
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The contracts made pursuant to these directives uniformly

contained stipulations that the SPA payments would continue until

the REA debt is fully repaid. See, e.g., SPA's agreement with

Central Electric Cooperative (Art. VI, sec. 4). (These contracts

of SPA with the cooperatives were suspended, not cancelled, by

the 1962 agreement between SPA and Associated.)

The reason for such a stipulation was stated by Chairman

Cannon of the House Appropriations Committee in testimony in 1955

before a subcommittee of the House Committee on Government Opera-

tions:

". . . They [the cooperatives] would not have taken on
such a financial burden but for the fact that they had a sol-
emn and binding contract with the Government extending over
a period of 40 years, under which they would receive suffi-
cient income to amortize the loan from the Government and pay
back every dollar with interest." (Hearings on Effect of Ad-
ministration Acts and Policies of Department of Interior and
Rural Electrification Administration on Rural Electric Coop-
eratives, Public Bodies, and Municipal Elettrics, Hearing Be-
forea Subcomm. of the House Comm. on Gov't Operations, 84th
Cong., 1st Sess. at 5 (1955).)

The contracts were amended from time to time thereafter, for

various reasons, but the foregoing principles were never changed. 7/

The "net billing" arrangement 

The effect of the system of offset or net billing, ordered by

Congress in 1956, was to reduce the amounts required to be appro-

priated from the Continuing Fund to pay rentals, but for twenty

years (from 1950 to 1970) the principle was never challenged that

SPA owed the rentals, whether these were greater or less than the

7/ For example, Article VI, section 4 of C,entral's 3957 agreement, executed

to implement the 1956 congressional directive, provided:

"The Government shall pay to Central each month a, compensation for
the lease of the capacity of the 154 Kilovolt Transtnission System . . .
whirl payments are intended to amortize during the period of Central's
SEA loan the actnal cost. of the 154 Kilovolt Transmission System the
capacity of which is leased by the Government pursuant to the terms of
this agreement." (App. Vol. II, 117.)

4.
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revenue it received from SPA's power sales to the owner of the

rented facilities. The Interior Department's justification for

appropriations each year made this crystal clear, tabulating

separately the amounts owed by each party to the other, and striking

a balance.

For example, the report of the Senate Committee on Appropria-

tions on the Public Works Appropriations Bill for F.Y. 1958 ex-

plained:

"The committee recommends concurrence in the House pro-

vision authorizing the use of $5,000,000 of the revenues from

the sale of power for the purchase of energy and rental of 

transmission facilities. These funds are used to implement ex-

isting contracts with utilities and preferred custorrers in the

area.

"The decrease of $1,400,000 is the result of amendments

to certain contracts providing for the settling of accounts

on a 'net basis.'" (Emphasis added.) (S. Rep. No. 609, 85

Cong., 1st Sess. 40 (1957).)

This brings us to the 1962 contract, and the proposals of

the then Secretary of the Interior which brought it into existence.

4. The 1962 Contract and Appropriations
Acts Implementing It

The Secretary's 1961 proposal 

In 1961, SPA turned to the Missouri cooperatives for assis-

tance in a plan to expand the generating capacity of the Bull

Shoals-Table Rock power plants by 180,000 Kw (to 540,000 Kw),

and to market all this power as "peaking power." To do this re-

quired the integration of these power plants into power systems

having five to six times as much generating capability. This was
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for the reason that the water supply is only adequate to enable

the full 540,000 Kw of capacity to be operated some 15 percent

of the hours in the year (1200 of 8760) and only a very large

power system can absorb that much "peaking capacity" during the

short periods when the government can supply hydro energy to

accompany it.

In a letter dated April 20, 1961, to the cooperatives, the

Secretary proposed "that a three-party arrangement be developed

among the G&T's acting through Associated Electric Cooperative

[a federation to be formed for this purpose], the private utility

companies, and the Government."

It was the scheme finally consummated in the 1962 contract.

The Secretary proposed in 1961 that the six Generation and

Transmission cooperatives in Missouri with which SPA had con-

tracted (see above), should federate into one organization, Asso-

ciated Electric Cooperative, and that, with Associated's coopera-

tion, (1) the 540,000 Kw to be generated by Table Rock and Bull

Shoals Dams be sold as peaking power, rather than firm power, thus

relieving the Government of the expense of purchasing energy from

outside sources to supply customers' loads during the periods

when the Government's hydroenergy was inadequate to do so;

(2) peaking power and energy would be delivered at uniform stated

rates to SPA's customers over the integrated transmission system

of Associated, SPA, and the Missouri Companies; (3) of the 540,000

Kw, Associated would purchase 288,000 Kw, three private utilities

•
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190,000 Kw, six named Missouri municipalities 29,000 Kw, and SPA

would reserve 33,000 Kw for others; (4) SPA would have the use of

Associated's transmission lines to deliver power to SPA's customers;

(5) Associated would provide power and energy from other sources

to replace losses in transmission to all SPA's customers; (6) Asso-

ciated would provide from other sources reserves or standby to the

extent of 15 percent of the 540,000 Kw, or 80,000 Kw; (7) Associated

• would operate and maintain certain isolated facilities owned by

SPA; (8) the existing contracts of SPA with the G&T cooperatives

would be suspended.

Compensation to Associated 

As compensation for SPA's use of the transmission lines now

in controversy, the Kennedy Administration proposed:

"2. 161 KV Transmission Facilities

"The Government would continue paying under the existing
arrangements for the use of the capacity in the Central and
N.W. 161 KV lines with no substantial modification from the
present contractual rights and obligations of the parties.

"The arrangement should indicate the additional 161 KV

facilities needed to carry out the purposes and the parties
who will construct these facilities and approximate timing
of such construction. 8/

"3. Services for the Government

"Associated Electric Cooperative will provide a number
of services for the Government. These will include the pro-

viding of necessary reserves, energy and capacity losses, the
use of the capacity of the existing Central and N.W. 161 KV

8/ These "additional 161 kv facilities" were later determined to include

extension of the cooperatives' transmission lines to interconnect with the

U. S. Bureau of Reclamation lines near the northern Missouri border, to enable

interchange of power between the two goventinent (SPA and the Bureau)

systems, separated some 300 miles.
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lines, delivery of power over the 69 KV systems of the members
of Associated Electric Cooperative, the operation and main-
tenance [of] the Government's isolated transmission facilities
and consideration to the Government of the reduction in its
financial obligations regarding the 69 KV facilities of the
G&Ts. It is proposed that the contract provide for a payment
to Associated Electric Cooperative for these services. Addi-
tional studies need to be made by the Department to determine
the amount and the most appropriate manner in which such pay-
ments are to be made, taking into consideration possible
future conditions and changes."

•

The cooperatives and the Missouri Companies accepted the Secre-

tary's posposal. The Secretary thereupon prepared contract drafts, •

and negotiations proceeded to the consummation of agreements con-

sistent with his proposal.

Rate Schedule P-2 

The Secretary, prior to executing the contracts, submitted his

plan to the Federal Power Commission for its approval, accompanied

by a proposed Rate Schedule P-2, for peaking power sales, which

would apply uniformly to power and energy to be taken by Associa-

ted, the Missouri Companies, and other customers of SPA in the

Southwest.

Rate Schedule P-2 stated a demand charge of $14.40 per Kw

per year, payable at the rate of $1.20 per month, and an energy

charge of 2 mills per Kwh, for electricity delivered at points

of delivery specified by contract. The minimum amount of energy

associated with peaking power would be 1200 Kwh per Kw. All of

SPA's costs, i.e. operation, maintenance, administrative and trans-

mission, are encompassed by the P-2 rate. It is a rate covering

production and transmission costs, whether power is transmitted

over lines built with appropriated funds or lines "acquired by

lease or otherwise. It has never been changed.



155

1

- 20 -

The Secretary's explanation to FPC of the credits to Associated 

The Secretary accompanied his 1961 submission to the Federal

Power Commission with an explanatory memorandum. It gave the fol-

lowing details of the proposed payments to Associated for its

services:

SOUTHWESTERN POWER ADMINISTRATION

"Summary Payments SPA to Associated
Electric Cooperative

Annual
"Contract Credits to Associated Payments

"1. Transmission Service
161 kv (Existing) 9/ $1,099,000*
161 kv (New Facilities) 1 0/ 516,000*
69 kv (SPA 's Customers) 278,000

"2. Power and Energy Transmission
Losses (10%) 11/

Capacity 777,000*
Energy 256,000*

"3. Reserve Generation (Standby) 1,152,000

"4. Suspension of Contracts (Power
Plants) 493,000.

"5. Operation and Maintenance, SPA
. Isolated Facilities 85,000

"Total $4,656,000"

The obligations marked above with an asterisk would be can-

celled out by the proposed Transmission Service Charge, in exactly

the same amount, $2,647,100.

9/ These are the facilities built in the 1950's, referred to in
the legislative history of the 1950-51 and 1956 Interior Department
Appropriation Acts.
10/ These are the additional facilities, proposed by Secretary
Holum in 1961 (supra) to accomplish, among other things, intercon-
nection of the SPA and U.S. Bureau of Reclamation systems.
11/ To perform this obligation, Associated must either buy ener-
gy from other utilities or generate it in its own thermal plants.
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The reasons for these transmission obligations of SPA, the

Secretary told the Commission in 1961, were:

". . . Associated Cooperative and the Companies will pool
the hydro power purchased from SPA for integration and utili-
zation on the area loads. Under the arrangement, Associated
cooperative will provide 161 KV transmission service for SPA
to make deliveries of hydro power in the Missouri area to
Associated Cooperative, other preference customers of SPA, and
the Companies."

He made it explicit that the credits for use of the 161 Kv

facilities of both categories were calculated in the amounts neces-

sary to reimburse Associated for (i) the debt service for the REA

loans, (ii) the operation, maintenance, taxes and general admin-

istration costs, and (iii) the costs of replacements, thus utilizing

exactly the system of "net balances" ordered by the House Appro-

priations Committee in 1956.

On March 28, 1962, five contracts were signed, to carry out

the Secretary's plan. They became simultaneously operative on

August 1, 1962. These were:

(1) The SPA-Associated contract, accompanied by:

(2) An agreement between Associated and the six Federated

Cooperatives by which they severally undertook to perform such

services as the SPA-Associated contract required of them.

(3) A contract between SPA and the six Federated Coopera-

tives, suspending their several agreements with SPA so long as

the new SPA-Associated contract should be in force, but pro-

viding, with respect to each cooperative, that:

"If at any time prior to July 1, 1995, the SPA-Associated
Contract is for any reason terminated, then and in that event
the aforesaid contracts dated   shall again become
operative and in full force and effect as of the effective
date of such termination of the SPA-Associated Contract."

f

•
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(4) A contract between SPA and three Missouri Companies

(Kansas City Power and Light Company, Missouri Public Service

Company, The Empire District Electric Company), referred to as

the "SPA-Companies Contract."

(5) The "Missouri Integration Contract" between Associated

and the three western Missouri Companies.

The SPA-Associated contract, the SPA-Companies contract, and

the Associated-Companies contract are each attached to the others

as exhibits, and all were to go into effect simultaneously. They

are inseparable in operation and in legal effect.

The 1962 contract, like its predecessors, stipulates that

the Secretary's payments shall continue until the REA debt is

fully repaid. Article V, Section 1(c) (Ex. P-8, App. Vol. II,

196-97) says: ,

"(c) It is anticipated by the parties hereto that by
June 1, 1997, all loans made to the Federated Cooperatives
by the Rural Electrification Administration and utilized by
the Federated Cooperatives to construct the 'Associated
161 Kv System' set forth in Exhibit '2' will be fully repaid,
it being the intention of the parties hereto that the annual
credit to Associated shall continue to be made in amounts
computed under Subsections (a) and (b) of this Section 1,
until such REA loans have been fully repaid." 12/

The Nixon administration's "Transmission Service Charge"

would repudiate this "solemn and binding contract with the Govern-

ment." 13/

12 The predecessor contracts contained similar stipulations, e.g., SPA's 1957
agreement with Central (Art. VI, sec. 4, App. Vol. II, 117). These were sus-
pended, not cancelled, by the 1962 contract. (SPA-Federated contract, Es. 7 to
the SPA-Associated contract).

3T1,e courts have been careful to protect power contracts between power
companies and their customers from unilateral revision by the company, not
specifically authorized by the contract. }'PC v. Sierra Pacific Power Co., 310
U.S. 34S 095(1).
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This, notwithstanding that the Interior Department's justifi-

cations to the Appropriations Committees for 14 years (1956 to

1970) uniformly and properly construed the SPA-Associated contract

and the predecessor contracts between SPA and the other coopera-

tives, by showing the two obligations separately, and striking a

net balance. See, for example, those for F.Y. 1958, and (subse-

quent to the 1962 contract) F.Y. 1964.

Indeed, the Secretary's "Payout Study," submitted to the

Federal Power Commission shows the obligation to Associated as

continuing in its full amount to 1997, when the REA debt will

have been repaid. The credits are contractual compensation for

plaintiff's services, as shown in the Department's justifications,

and do not lose that status by being offset against plaintiff's

power bills.

On the execution of these 1962 contracts, Secretary of the

Interior Udall announced:

"A far-reaching arrangement assuring a steady flow
of electric power to more than one million customers
in Missouri through the pooling of generating and
transmission facilities of the Federal Government,
rural electric cooperatives, and private utilities was
announced today by Secretary of the interior Stewart
L. Udall with the signing of contracts between the
Government and Missouri cooperatives. The systems
will have a capability of approximately three million
kilowatts of power.

"The arrangement, to continue for a 23-year period,
will permit the Department, through its Southwestern
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Power Administration, to gross $10 million a year in
revenues.

"Contracts approved by Secretary Udall are between
the SPA and the newly formed Associated Electric Co-
operative, Inc., a coordinator for six REA power co-
operatives in Missouri. Simultaneously, three private
utilities have agreed to an interchange arrangement
with the Associated Electric Cooperative.

"The contracts between the Department of the In-
terior and the electric cooperatives establish terms
under which each may use the transmission facilities
of the other party. The contracts also provide for the
potential interconnection with the Bureau of Reclama-
tion system in the Missouri Basin of the SPA system
over transmission lines owned by the cooperatives in-
volved in the present agreement.

"This transmission grid, involving many hundreds
of miles of high-voltage lines and more than a score
of thermal and hydro-electric power plants, will assure
service on a scale that could not be approached with
separate, unrelated functioning of power segments,
Secretary Udall said.

" 'The arrangement is a positive step forward
toward President Kennedy's goal of knitting together
the Nation's power capabilities—public and private—
for the good of all users,' Secretary Udall said. 'Every
facility involved in the Missouri arrangement will stand
to benefit, and this benefit moves down right to the
individual customer, who can plan on a steady supply
of electricity the year around for years to come.'

"The Southwestern Power Administration will pour
540,000 kilowatts of electricity into the systems, draw-
ing from Federal dams in Oklahoma, Arkansas, and
Missouri.

"Fluctuating flows of the White River of Arkansas
and other streams serving the Federal dams and the
fact that the dams were built primarily for flood con-
trol limit the firm power they can produce. However,
when their peak periods of output are fed into a system
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comprising thermal plants, the thermal plants can cut
back while the water-powered generators take a heavier
load. As the hydroelectric plants drop in capability
at low water periods, the thermal plants move into the
system with greater outputs.

"This switching of the power loads and the ability to
move power through a wide area makes for a wholly
rational and workable arrangement,' Secretary Udall
said. 'We are always interested in maximizing the
public- benefits from the publicly owned power facilities
the Department administers.' "
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Transmission between SPA and the U.S. Bureau of Reclamation 

Article IV, section 2, of the 1962 contract was amended

July 23, 1962, to provide, subject to certain conditions,

that SPA and Associated should each have the right to make

and maintain, at any point of the 161 kv system of the other

--) party, "such electrical interconnections as may be necessary

or desirable." Pursuant thereto, the United States, with

Associated's concurrence, caused an 80-mile long line to be

built to connect the U.S. Bureau of Reclamation Missouri

Valley system with Associated's at Maryville, Missouri, for

interchange of power with SPA over Associated's lines. Bene-

fits to the United States were estimated by the Department

in 1962 as $720,000 annually, on the assumption that 50,000

kw would be transmitted over Associated's lines. (Hearings,

House Committee on Appropriations, Public Works Appropriation

Bill for F.Y. 1963, pp. 823-24.) The Secretary's payout

study in this case confirms this, claiming half of it,

$360,000, for SPA, the other half being credited to the

Missouri Valley system. The flow has actually reached 90,000

kw. From December 1965, when this connection was placed in

operation, through May 1972, approximately 1.78 billion kwh

have been transmitted over Associated's system and metered

into the U.S. Bureau of Reclamation system at Maryville, for

credit to SPA.

.5

25-681 0 - 78 - 12
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As to transmission of power and energy generated at other 

government dams 

Pursuant to the same contract provision, SPA has caused

interconnections to be made between the Associated system

and a number of power plants at new dams, which have come

into service since the SPA-Associated contract of 1962.

These include Stockton Dam (45,000 kw) and Cannon Dam (56,000

kw). Power and energy from these dams is transmitted over

Associated's lines. Truman Dam (160,000 kw), now under

construction, will have the same opportunity.

The Secretary reported the contracts to Congress. See,

e.g., SPA's testimony, Hearings, Subcommittee of the House

Committee on Appropriations, F.Y. 1963, 87th Cong., 2d Sess.,

Part 3, p. 815:

"I wish to announce that in the Missouri area we

are completing contractual arrangements involving seven

G. & T. '5; involving all the power companies west of St.

Louis into a contract in which our systems will be fully

integrated, and the G. & T.'s will provide their gene-

ration and the companies will provide the generation to

make the integration work; and the companies will pro-

vide the reserves for the G. & T. thermal plants. The

entire operation is one that will save the area some-

where between $2.5 million and $7 million a year in

electric power costs. Somebody is going to have that

much in benefits.

"I anticipate that the Government itself, under

the present arrangements we have, will have a benefit

of between $1 million and $2.5 million a year dependin
g

on how accurately and perfectly we make this thing

work."

The Secretary's representative called the particular

attention of Congress to the advantages which would ac
crue

to the United States ($720,000 annually) from construc
tion
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of an intertie between SPA and the U.S. Missouri Basin System

to be made possible by Associated's construction of an ex-

tension of its system to Maryville, Missouri, to meet a line

which the Secretary proposed to build south from the Missouri

Basin System, for which the Department sought (and obtained)

an appropriation of $2,650,000. (Hearings, House Committee

on Appropriations, Public Works Appropriations Bill for F.Y.

1963, pp. 823-24.)

P. 823:

"We have extra energy and extra water in the winter-
time and the Bureau has only navigational releases in
the wintertime, so that by exchanging power and jointly
pooling our reserves .. . we can sell—and I will sell if
can have it all-50,000 kilowatts more power if we

have that connection.

"In a nutshell here is what it means: On my system
50,000 kilowatts are worth $14.40 a year. That in
round numbers is $720,000.

"I am perfectly willing to split 50-50 and give the
Bureau half of these benefits if they will let me have
the other half....

"This interconnection is by far the best and most
feasible thing that we have looked at in any regional
interconnection yet."
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Congressional appropriations to fund the 1962 contract 

After the execution of the Associated contract, Congress

appropriated money from the Continuing Fund expressly for

the purpose of paying Associated the net balance owed to

Associated, i.e., the amount of the credits (disowned by

the Nixon Administration) minus the amounts owed by Associa-

ted to SPA for power and energy. The net balance was in

Associated's favor for the fiscal years 1962 through 1966

because the contract provided for a gradual build-up of

the quantities of power to be purchased by Associated during

this period. The Department's justification to Congress for

appropriations to the Continuing Fund for F.Y. 1964 shows

the continuity of payments for transmission services, etc.,

to the Missouri G & T's and thereafter to Associated. Show-

ing a net balance of $1,031,000 due to Associated (out of

a total of $4,500,000), it said:

"JUSTIFICATION, CONTINUING FUND POWER PURCHASE

AND WHEELING CHARGES, $4,500,000

"Obligations to be incurred during the fiscal year
1964, under the continuing fund, are based upon con-
tractual arrangements for the purchase and sale of
power, including service charges for transport of power
to wivafe utilities and municipalities in the area, and
for the purchase of power front pOWer COOpPnitiVeS and
private utilities in the area. Estimated fund require-
ments by activity are listed below.

"Purchase of energy and wheeling charges

Associated Elect ric Cooperative, Inc. $1,031,000

Total $4,500,000

"Tlic estimated fund requirements have been calcu-
lated ill accordance with provisions with individual con-
tracts and are presented herewith.
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"Associated Electric Cooperative:

Purchase of power and
service charges $4,011,000 $4,757,000

Sales to cooperatives

Payment from
continuing fund

-3,150,000 -3,726,000

$ 861,000 $1,031,000"

(Emphasis added.) Hearings on Public Works Appropria-

tions for 1964 Before a Subcomm. of the House Comm. on
Appropriations, 88th Cong., 1st Sass., pt. 3, at 699-700
(1963).

The Appropriations Act for F.Y. 1964 (Pub. L. No. 88-

257) provided:

"Continuing Fund

"Not to exceed $4,500,000 shall be avai
the current fiscal year from the continuing
all costs in connection with the purchase of
power and energy, and rentals for the use of 
facilities." (U.S. Code Cong. & Admin. News
(1963).) (Emphasis added.)

lable during
fund for
electric
transmission
, at 591

Similar provisions have appeared in the departmental

justifications and in the appropriation acts for subsequent

fiscal years. 14/

14 Appropriations have been made to the Continuing Fund each year down
to and including F.Y. 1970, although no appropriations have been needed to

fund the Associated contract since 1967, because of the increasing quantities

of power purchased by Associated under the terms of that. contract.. E.g.,

Public Works Appropriation Act for 1970, Fob. L. 91-144, 83 Stat. 323, U.S.
Code Cong. rind Admin. News at. 359 (1909).

Public. Works Appropriation Act for 1969, Pub. L. 00-479, 82 Stat. 705, 17.5.
code Cong. mid Admin. News nt 821 (1968).

Public Works Approprintion Act for 1968, Pub. L. 90-479, 82 Stnt. 705, 17.5.
Comb o Cong. and Admin. News nt 510 (1967).

Public. Works Appropriation Act for 1967, Pith. L. 89-689, 80 Stat. 1002, U.S.
Code Cong. and Admin. News at. 1188 (1966).

Public Works Appropriation Art for 1960, Pub. L. 89-299, 79 Stat. 1090,11.8.
Code Cong. and Admin. News at 1108 (1065).

Public Works Appropriation Act. for 1965, Pub. L. 88-511, 78 Stat. 682, U.S.

Code Cong. and Admin. News at 785 (1904).
Public Works Appropriation Act for 1964, Pub. L. 88.257, 77 Stat. 843, U.S.

Code Cong. and Admin. News at 591 (1963).
Public Works Appropriation Act for 1963, Pub. L. 87-880, 76 Stat. 1216, U.S.

Code Cong. and Admin. News at 1429 (1962).
Public Works Appropriation Act for 1902, Pub. L. 87-330, 75 Stat. 722, U.S.

Code Cong. and Admin. News at 819 (1961).
Public Works Appropriation Act for 1901, Pub. L. 86-700, 74 Stat. 743, U.S.

Code Cong. and Admin. News at 1099 (1960).
Public Works Appropriation Act for 1960, Pub. L. 86-143, 73 Stat. 491, U.S.

Code Cong. and Admin. News at 547 (1959).
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Congressional appropriations to build facilities to "implement" 

the Associated contract 

The Nixon Administration contended that it no longer needed

to use Associated's system to serve the three Missouri Companies,

or the six Missouri Municipals, or to exchange power with the

Bureau of Reclamation because SPA has since become able to do

this over lines that it has constructed with appropriated funds.

If, indeed, the Department has built such lines for the

purpose of supplanting the services that his predecessor hired

Associated to perform, it has violated the representations the

Department made to Congress in seeking the appropriations. His

Department's representations to Congress, in seeking funds to

build transmission lines in Missouri, after the date of the SPA-

Associated contract in 1962, were that the appropriation for the

SPA facilities at Carthage, Missouri (the point at which the defend-

ants say they now serve the Missouri Companies, without using

Associated's lines), "are required to provide for terminal equip-

ment, for an additional transmission line interconnection with

The Empire District Electric Company at the Carthage Substation,

in order to implement the Associated and Missouri Cos.' contracts" 

(with SPA). (Emphasis added.) Hearings on the Interior Depart-

ment Appropriation Bill for 1964 Before Subcomm. of the Senate 

Comm. on Appropriations, 88th Cong., 1st Sess., at 143 (1963).

The same 1964 departmental justification represented (as

to a new transmission line and related facilities, for which

$2,400,000 was asked and obtained) that such lines were to
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"implement the contract with Associated Electric Cooperative."

(Emphasis added.) Id.

Yet, in the very hearings last cited, the Department sought

(and obtained) an appropriation of $4,500,000 "for the purchase

of power and service or wheeling charges, and for the leasing of

transmission capacity under contractual agreements with certain

generating and transmission cooperatives." Id. at 149. This in-

cluded $1,031,000 for payment to Associated. Id. at 150.

Similarly, the Department's justification to the House, in

support of the same appropriations, said of a new line: "This

will implement the contract with the Associated Cooperatives,

Inc., . " Hearings on Public Works Appropriations for 1964 

Before a Subcomm. of the House Comm. on Appropriations, 88th Cong.,

1st Sess., pt. 3, at 691-92 (1963).

The Department's spokesman, speaking of the contract with

Associated, told the House Committee (id. at 708): "You will note

that because of our rearranged contracts, we have been able to

reduce the limitation required for the Continuing Fund from

$5,000,000 to $4,000,000," and, at p. 710:

". . . In the case of the Missouri contracts, the Federal
Court held and agreed that the contracts were right and
proper, and we proceeded with Congressional approval and
provision of funds for them." (I.e., the approval given in
the Interior Department's Appropriations Act for F.Y. 1956,
supra, Part I of this brief.)

Nothing in these hearings or in any later hearings on appro-

priation acts informed Congress that the money it was appropriating
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for construction of transmission lines to "implement" the Associated

contract would be spent to construct lines to supplant the ser-

vices rendered under that contract, as now contended. And, of

course, there was no such intent, on the part of either the Depart-

ment or Congress, and no such authorization was asked or given.

Moreover, Section 5 of the Flood Control Act of 1944 with-

holds from the Secretary the authority to construct transmission

lines to supplant service rendered by existing lines. It says that

the Secretary:

". . . is authorized, from funds to be appropriated by the

Congress, to construct or acquire, by purchase or agreement,

only such transmission lines and related facilities as may 

be necessary in order to make the power and energy generated

at said project available in wholesale quantities for sale

on fair and reasonable terms and conditions to facilities

owned by the Federal Government, public bodies, cooperatives,

and privately-owned companies." (Emphasis added.)

Congress was led to believe that funds that it was asked

to appropriate were within this authorization because the lines

to be built were "only" (the restriction in the 1944 Act) to

"implement" (as the 1964 departmental justification said) the

Associated contract. And that is the only purpose that they could

lawfully serve.

And even if, contrary to fact, SPA were now able to serve

the private utilities and its other customers by other transmission

lines, that would be no excuse for reneging on contractual obliga-

tions that the House Committee on Appropriations called valid and

binding (see Part I), that commit the Secretary to pay compensa-

tion equal to the debt service to REA that the cooperatives incurred

•



169

1

-

- 34 -

at his behest to build the lines that he hired, and which his

contract obligates him to continue to pay until the REA loan is

completely repaid (Ex. P-8, Art. V, sec.1(c), App. Vol. II, 196).

So also with his commitment to pay operating costs. It is as

though the Secretary, having induced a landowner to borrow money

to construct a building, on the security of the Secretary's agree-

ment to pay rent for the duration of the loan, should cease to

pay, after several years occupancy, on the ground that he has

found other space.
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5. The Transmission Service Charge 

Mr. Peter King became Administrator on July 1, 19
69 (King Aff.,

nara. 1). It quickly became apparent that he was under orde
rs of

the Nixon Administration to break the Associated 
contract. He had

difficulties.

Mr. King's first difficulty was a report of the
 Southern En-

gineering Company, commissioned by the Secretary 
of the Interior,

dated June 1969. That study informed the Administrator that the

SPA payments to Associated for Associated's servi
ces are "sub-

stantially below the costs incurred by SPA for 
similar service

over its own system and considerably less than 
SPA pays under con-

tracts for transmission service."

Next, the expert hired by Mr. King (Mr. Willi
ams), after

making the requested investigation, rendered 
a report to Mr.

King which demolished Mr. King's rationale for 
attacking the con-

tractual credits to Associated. Mr. Williams pointed out that the

SPA-Associated contract was only part of the 
Missouri integration

arrangements, made possible by SPA's use of
 Associated's trans-

mission system, and that the aggregate result 
of this Missouri

"package" was favorable to SPA, although, of 
course, if all of the

cost of obtaining this revenue from the 
integrated Missouri opera-

tions (i.e., disposition of the Bull Shoals
-Table Rock output plus

the interchange with the Bureau of Reclamat
ion) were charged to the

Associated contract alone (which disposes o
f only 52 percent there-

of), a deficit might appear.

Mr. King, noting that his predetermination of November 1969

was contradicted by Mr. Williams' report, d
ismissed him.
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Mr. King thus adhered to the error that Mr. Williams had

identified (and which the Secretary's present brief repeats),

namely, the debiting of the expense of transmitting 557,000 Kw

(288,000 Kw to the cooperatives, 190,000 Kw to the three com-

panies, 29,000 Kw to the municipalities, 50,000 Kw interchanged

with the U.S. Bureau of Reclamation) against the revenues received

from sale of 52 percent of that quantity, the 288,000 Kw sold to

Associated. The net revenues from the Missouri "package" had been

over $28,000,000, not $4,000,000.

Mr. King thereupon gave instructions for the preparation of a

new "Rate and Repayment Study," to replace that of March 1969.

This was done.

On January 30, 1970, the Secretary, without affording a hear-

ing to Associated, submitted to the Federal Power Commission his

so-called "Rate Schedule P-2--revised," showing it to Associated

for the first time that same day. It would change the points of

delivery specified in the SPA-Associated contract, at distances of

50 to 300 miles from the power plants, to points on the govern-

ment-owned grid (effectively, the power plants), and add a charge

(applicable to Associated alone) of $2,647,100 annually for trans-

mitting power from the new points of delivery to those specified

in the contract. The prices are left unchanged, $14.40 per kilo-

watt of capacity per year, and 2 mills per kilowatt-hour of energy.

The intended effect is to wipe out, by this indirect device,

the agreed compensation to Associated for transmitting SPA power

"for the account of SPA" not only to the cooperatives, but to the
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companies and SPA's other customers. The transmission service

charge was in the exact amount of the agreed compensation, to

the dollar.

The Federal Power Commission, on May 28, 1970, approved the

Secretary's proposal, "simultaneously," as it concedes, with its

denial of Associated's petition to intervene and be heard.

It is important to note the device by which the agreed com-

pensation to Associated was wiped out, while leaving Associated

saddled with the same obligations as before. The Secretary did

not rescind the credits.

The Secretary has not changed the prices of $14.40 per Kw

and 2 mills per Kwh stated in the P-2 rate.

While the Secretary has not purported to change the dollar

prices, and has not changed the 13 specified points of delivery to

the customers other than the cooperatives, he has attempted to

unilaterally change the 10 specified points of delivery to the

cooperatives to points on the lines owned by SPA, instead of on

lines available to SPA, charging them the agreed rates, but for

delivery at new points, charging them for transmitting power from

the new points to the agreed ones. Since Associated takes its SPA

power primarily from the Bull Shoals and Table Rock plants, this

changes the points of delivery for all practical purposes, to the

bus bars of the power plants, as the Bailey amendment to the

Flood Control Act of 1944, rejected by the Senate in 1944, would

have done. The transmission service charge would require the

cooperatives, and only them, to pay a second time for transmit-

ting electricity from the power plants to the same points of

delivery to which the original P-2 rate of $14.40 per Kw per
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year and 2 mills per Kwh applies. Congress, in 1956, directed

that delivery should be made over these same lines, to the load

centers of the cooperatives, and should be priced there "at the

basic SPA rate." The amounts stated in uniform P-2 rate annexed

to the 1962 contracts constituted then, and are now, the "basic

SPA rate." The Secretary would add $2,647,100 to it, by changing

the delivery points while keeping the same dollar amounts in the

rate.
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Senator FORD. Thank you, Mr. Ely. Mr. Diddle, I have two or three
questions that I would like to ask and hopefully it'll bring some bear-
ing on this. And I agree with Mr. Ely's statement and assure the posi-
tion of the Senator from Missouri that we expedite this piece of
legislation.
I want to make it absolutely clear in my mind that the position of

those utilities which might be negatively affected by passage of S. 2249
is supportive of this legislation; is that correct?
Mr. DIDDLE. That's correct.
Senator FORD. It is my understanding that several electric coopera-

tives constructed the transmission lines affected by S. 2249. I guess

pursuant to the form established by the House and the Senate Ap-

propriations Committee, in the 1950s, the courts have indicated that

because of the amplification of the Congress intent within the report

and not in the language of statute itself, it is not binding. Is this an

accurate portrayal of the facts as you see them?
Mr. DIDDLE. Yes, sir, that's the facts as given by the courts.
Senator FORD. I'm not a lawyer and I've always heard that in trying

to develop some language that I hope you're around 20 years from now

or 30 years from now so that you'll be able to express the intent of

whatever we're doing.
I think Mr. Ely brings that point very clear in his statement as to

the intent. And I thought that rather than putting all this into a

voluminous statute that it had been the procedure and it was the intent

of Congress that their statute be carried out this way.
So the intent now is rather than being written in the committee

report, the conference committee's report, signed into law by the Presi-

dent of the United States, that we now have to set in concrete the

intent. And this disturbs me considerably. I hope that we can somehow

get around it, but apparently you have a direction from the courts.

I received a direction from the court when I was Governor to re-

distribute the population in the state as it related to the congressio
nal

seats, and we tried to do that and we were 31/2 percentage points dif
-

ferent in some districts than in others. So the court directed me to
 bring

it under 1 percent so I did. And that was pretty tough when you spli
t

a precinct or take half a county and it gets pretty frustrating.

Once you bring that before the court, they accept it, then you see 
a

5-percent variation, and a 10-percent variation and maybe a 15
-percent

variation. The people come back and want to know what you
 were

doing when you developed that—when you reapportioned the 
State.

So I guess we get back to the policy of the administration.

Let me ask this Mr. Diddle. What if any aspects of the 
current

contract do you view to be questionable or unfair?
Mr. DIDDLE. Mr. Chairman, I don't view any of them to be q

uestion-

able or unfair. In fact, I think there .are many pluses in that 
contract

for the U.S. Government. And we .so reported back when this
 contract

was signed.
For example, in transmission service charges in Missouri 

where they

pay the $2.6 million a year, that covers the cost of amorti
zing those

lines at a fixed cost for operations and maintenance. A cost b
ased upon

a figure developed back in 1962.
And I submit that the Government gets better value out 

of these

lines than the lines tint were built with Government 
appropriations
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in terms of the cost of operations and maintenance of those lines. I
don't know of any part of that contract that I view—
Senator FORD. On its face, to me anyway, it would indicate that

the cost of construction in 1962 and the cost of today that the 1962
contract was a good deal.
Mr. DIDDLE. You got a bargain.
Senator FORD. Yes. What circumstances changed them in 1962 which

led to a new contract?
Mr. DIDDLE. The basic change in leading to a new contract was to

enable the Government to sell its power, its peaking power, instead
of the obligation to sell its firm power around the clock and having
to buy expensive energy from thermal powerplants to fill in when
they didn't have the water to do it.
And if they were still buying that power today under today's rising

costs of oil fired, gas fired and coal fired generations, the Government
would be would have a tremendous expense compared to the way
they're now operating those projects.
They were able to shift from supplying firm power to supplying

peaking power only as they had water supply and for 1,200 hours a
year as specified in the contract.
Senator FORD. Peaking power is a very valuable asset as I

understand.
Mr. DIDDLE. Sure. But you have to have thermal capacity to meet

what we call your baseload. And then use the peaking effects to take
care of those peaks in summer and winter and to match those with the
hours that this generation is available.
And the Government is relieved of meeting the year round ups and

downs of the power needs of its customers.
Senator FORD. How are these circumstances related then to the ques-

tionable aspects of the contract?
Mr. DIDDLE. Well, Mr. Chairman, I don't know what the question-

able aspects of the contract are. The only one that they really have
brought out since 1962 and attempted to recover costs on is the trans-
mission service charge. They have never questioned the other provi-
sions of that contract.
Now we have set down—it's true that we sat down with them since

I've been manager of Associated since 1973, but those negotiations were
broke off when the court of appeals reversed the district court and
remanded us back to the lower court for hearing. Then those hearings
were broken off and the Government refused to negotiate longer.
Senator FORD. Is any other aspect of the contract other than these

in the contract itself—just these certain aspects of the contract other
than the transmission service—they haven't said any terms of the
contract were unfair except these?
Mr. DIDDLE. No, sir. We have negotiated with them and we have

discussed certain aspects and they, of course, have wanted to take
away rights which T feel belong to Missouri.
They wanted to just abrogate the whole contract. Now in negotia-

tions—if you're goinfr to renegotiate a contract it has to be fair to
both sides. And the Government's position or SPA's position is we
want to abrogate the whole contract. Let's throw it out. It's a bad
contract. Let's throw it out.
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And we just refuse to do that. We're willing to set down and nego-
tiate to find out what the Government's problems are and relate—and
Associated's problems and try and negotiate to come to some mutual
agreement. But we have been unable to do that.
Senator FORD. Well, it appears that the Government has had its ups

and downs and had its downs on the decision of the district court when
they started negotiating and then the circuit court made its decision,
they had their ups. They quit didn't they?
Mr. DIDDLE. That's exactly true.
Senator FORD. If this legislation is passed then, are you still willing

to sit down and work out things?
Mr. DIDDLE. Yes, sir.
Senator FoRn. I have no further questions. Senator Eagleton.
Senator EAGLETON. I just think I'll emphasize it for the record by

reiterating just the last question that Senator Ford asked. Could you
state for the record that Associated would negotiate in good faith
with SPA if the transmission service charge is withdrawn or
rescinded?
Mr. DIDDLE. Yes, sir, Senator. We're very willing to do that.
Senator EAGLETON. And one other question, a brief one. I under-

stand the courts have ordered Associated to put $20 million in escrow.
Tell us how that money will be raised and what kind of increase does
it mean to the average world customer?
Mr. DIDDLE. The court handed down a decision that we put im-

mediately one-half of the amount that had accrued since 1970 in this
transmission service charge, which now is $20 million, we put into
escrow immediately $10 million.
We have done that. We borrowed the money to do that. And that the

court further says that we pay currently into this escrow $220,000 a
month which is the monthly charge—monthly portion of the $2.6 mil-
lion a year. So we paid the $10 million on the promise that we may
get that refunded if we're successful.
And second, we're putting in currently $220,000 a month.
Senator EAGLETON. And have charges been increased to the customers

to accommodate to those payments?
Mr. DIDDLE. We have not done that yet, Senator. We borrowed the

money and we've been waiting for the outcome of this case we go back
to the Missouri customers and attempt to charge them for 
Senator EAGLETON. But sometime in the future if Congress doesn't

act and if the court of appeal's opinion goes into full effect, sometime
or other you're going to have—if pressed to the wall, you're going to
have to try to recover that by increasing the rates.
Mr. DIDDLE. That's exactly right.
Senator EAGLETON. You can't give us any estimate as to what kind of

a rate increase that might entail. Is that too speculative at this time?
Mr. DIDDLE. No, sir. We borrowed that under a 5 year loan at

9 percent interest so we must—we've trot to recover the 10 million. I'm
not talking about the 20 million now. We've only paid 10 at this point.
We've got to recover that $10 million. It means that we'd have to

recover about $4.9 million a year plus the P.6 million that will be
currently. And we'd have to recover about $71/2 million a year from
these customers.

Senator FORD. Is that just for Missouri?
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Mr. DIDDLE. Just for Missouri ratepayers.
Senator FORD. Ratepayers.
Mr. DIDDLE. Just for Missouri ratepayers. It's about somewhere

between 7 and 10-percent increase. I don't have to tell you that with
all of these problems in the coal strike and from the losses this year
suffered from that, if we have to pay this plus all these other costs,
there will be a substantial increase for Missouri ratepayers.

Senator EAGLETON. 7- to 10-percent as a result of this situation alone?
Mr. DIDDLE. Right.
Senator EAGLETON. Then you're going to account other increased

costs as you're coming down the pike anyway as the price of energy
goes up?
Mr. DIDDLE. That's correct. That does not include the other $10 mil-

lion. We're assuming that may be we would be relieved of the other
$10 million on the basis that we don't use all of the energy generated
by these two dams.
Senator EAGLETON. That's all I have, Mr. Chairman. Thank you

very much.
Senator FORD. The old saying, we forgot to drain the swamp is upon

us isn't it. I have no further questions, Mr. Diddle, Mr. Ely, and others.
Mr. DIDDLE. Mr. Chairman, we do have a statement here from the

group called the Committee on Power of the Southwest which includes
all the customers, all the ratepayers of the Southwest Power Adminis-
tration, Mr. Knoland Plucknett who is the executive secretary of that
group is here and has a resolution from that committee.
Senator EAGLETON. I ask, Mr. Chairman, that that resolution which

expressed the interests of all the other ratepayers to the five other
States is that correct?
Mr. DIDDLE. Yes, sir.
Senator EAGLETON. And the supporting Associated's presentation

here today.
Mr. DIDDLE. Yes, sir.
Senator FORD. Is that the one of Texas, Oklahoma and others in the

resolution that was passed—
Senator EAGLETON. What five States are involved, sir?
Mr. PucrcKwErr. Kansas—our organization represents the consumer

owned utilities in Kansas, Missouri, Oklahoma, Arkansas, most of
Texas, and Louisiana.
Senator EAGLETON. Could that resolution be made a part of the

record?
Senator FORD. Yes; it certainly will. I've read the resolution. It is

very pointed and very factual and I think you gave the members of
either the president or e-ecutive vice president of each one of them—
I was looking for that statement. I had it here just a moment ago and
I had glanced through it. Here it is, right here.
Committee on Power for the Southwest, Inc. located in Tulsa, Okla.

And it gives each of the manager, the superintendents, either general
manager and city manager as it relates. This is the one that you're
referring to?
Mr. PLUCKNETT. Yes, Mr. Chairman. I had listed in here the mem-

bers of the board of trustees.
Senator FORD. Yes.

25-681 0 - 78 - 13
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Mr. PtucKNETT. And the way the organization functions there's a
representative of the rural co-ops and the representative of the munici-
pal consumer owned organizations in each State that belongs to the
board. We represent approximately 175 rural electric co-ops and 60
municipal electric systems in the six States.
Senator FORD. All right. This will be made a part of the record. We

appreciate you being here today. And it will be part of the record.
[The statement and resolution follow:]
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- ----- COMMITTEE ON POWER FOR THE SOUTHWEST, INC.

5541 EAST SKELLY DRIVE SUITE 17
TULSA, OKLAHOMA 74135

918/663-8388

......... :
-

  • ,',

I am Knoland J. Plucknett, Executive Director of the Committee

on Power for the Southwest, Incorporated. The office of the CPSW is

located at 5541 East Skelly Drive, Tulsa, Oklahoma.

The CPSW represents 175 rural electric cooperatives and 60 munici-

pal electric consumer-owned power systems operating in the States of

Kansas, Missouri, Oklahoma, Arkansas, Texas and Louisiana. In 1977

the combined electric load of these systems totalled about 18 million

kilowatts with about 12 million kilowatts of this capacity owned by

these consumer-owned utility systems.

The CPSW was formally organized as a non-profit educational and

coordinating organization under Oklahoma laws in May 1976. Prior to

that time there was an informal organization known as the Southwest

Advisory Group that meet when necessary to discuss and support electric

power problems of the consumer-owned electric utility systems in these

six states.

The Board of Trustees of the CPSW are elected by the membership.

The membership of the Board of Trustees for the 1977-78 year are as

follows:

ARKANSAS Alternate 

Millard Goff, Manager
Ozarks Electric Coop.
Fayetteville, Arkansas

John H. McDaniel, Manager
Light Plant Commission
Paragould, Arkansas
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KANSAS 

Howard Sell, Manager
Radiant Electric Coop. Inc.
Fredonia, Kansas

LOUISIANA 

J. S. Robbins, Manager
Jefferson Davis Elec. Coop. Inc.
Jennings, Louisiana

Louis Stroup, Jr.
Executive Director
Kansas Municipal Utilities, Inc.
McPherson, Kansas

Sylvan J. Richard
Director of Utilities
City of Lafayette Utilities

System
Lafayette, Louisiana

MISSOURI 

Walter E. Oestreich J. A. Lucky Roberts
Manager Superintendent
Callaway Electric Cooperative City of Lamar
Fulton, Missouri Lamar, Missouri

OKLAHOMA 

B. Dean Sanger
General Manager
KAMO Electric Coop., Inc.
Vinita, Oklahoma

Buddy Veltema
City Manager
Walters, Oklahoma

TEXAS 

Joe Lytle Wayne DuBose, City ManagerManager City of Jasper
Farmers Electric Cooperative, Inc. Jasper, Texas
Greenville, Texas

I wish to read a resolution that was adopted at a regular quarterly

meeting of the Board of Trustees of the CPSW which is in support of

S.2249. It is as follows:

"RESOLVED: That since 1970, the Missouri Rural Electric Coopera-
tives have been engaged in long, expensive litigation in an
effort to get the U.S. Government to live up to its long-term
contract.

At that time, the Secretary of the Interior extinguished his
admitted contractual obligation to pay $2,647,000 annually for
the use of certain transmission lines by the device of super-
imposing, unilaterally, a 'special transmission charge' in

4.
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precisely the same amount upon his sale of electric power to
the rural electric cooperatives which own these lines. This
action by the Secretary breeched a solemn agreement between
these cooperatives and the Department of Interior entered
into at the direction of the U.S. Congress.

We reinforce the action taken by this committee in August of
1976 and urge the Congress to pass legislation like S.2249
introduced by Senator Eagleton, D-Mo. which will reaffirm
congressional intent with respect to disposition of power and
energy by the Southwestern Power Administration."
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Senator FORD. I hope my heart doesn't override my mind here,Senator Eagleton, because I remember in 1933 when they starteddrilling holes across our farm to bring electricity to our farm and itwas a great, great day for me. And we sat on the front porch andwatched them bring it in.
I've got more than just a passing feeling for rural electric co-ops.And I appreciate you all being here. Thank you all very, very much.Mr. DIDDLE. Thank you. We appreciate your courtesy.
Senator FORD. Thank you. The next witness that we will have thismorning from the National Rural Electric Cooperative Associationis Becky Bogard.
Becky, I was torn, Becky, considerably whether to put you on firstand get the bad last. But I decided to put on the bad first and let thegood come last.
Ms. BOGARD. Thank you.
Senator FORD. Not only are you good looking but you're intelligent,and we're delighted that you're here this morning.
Ms. BOGARD. Thank you very much.

STATEMENT OF BECKY BOGARD, LEGISLATIVE COUNSEL, NATIONAL
RURAL ELECTRIC COOPERATIVE ASSOCIATION

MS. BOGARD. My name is Becky Bogard. I am Legislative Counselfor the National Rural Electric Cooperative Association. We are thenational service association for the more than 1,000 rural electriccooperatives in 46 States. Among these are, of course, the rural electriccooperatives in Kentucky and the 40 cooperatives, as well as Associ-ated, in the State of Missouri.
We also have members in the other States that are served by theSouthwestern Power Administration. I think you all have heardplenty about the history of the situation, so I will skip over that andjust briefly outline why NRECA supports Senator Eagleton's bill,

S. 2249.
First of all, the court's decision destroys the principle of the "postagestamp rates" for Federal power sold to the Missouri cooperatives.Statutes establishing preference rights for the cooperatives and mu-nicipally owned utilities have also put forth the policy that rates

charged to these customers shall be systemwide and not calculatedon different points of delivery.
By imposing the transmission charge on Associated, the principle;of the postage stamp rates for Missouri rural electric cooperatives hasbeen violated. And what is even worse, in our way of thinking, is

that the investor-owned systems which receive power over Associatedlines continue to pay only the basic SPA rate while the Missouri pref-erence customers are paying almost double that rate because of the
transmission charge.
The imposition of this charge on the Missouri cooperatives is evenless understandable .when one realizes that the basic SPA rate wascalculated to recover all transmission costs from the entire SPA sys-tem. What the transmission service charge to Associated does it make

those customers pay double.
Second, and I think perhaps most disturbing to you as members ofCongress, particularly to you Senator Eagleton as you serve on the
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appropriations committee is the fact that the court's decision ignored
what the intent of Congress as outlined in the appropriations report
was.
Congress in its reports instructed SPA very clearly to enter into

these arrangements in order to be able to deliver power to Missouri
preference customers. The cooperatives in the Missouri relied on the
intent of Congress and entered into long term obligations with REA
to construct transmission lines. Under the existing court decision, these
cooperatives are saddled with a substantial obligation without income
they had anticipated to assist in paying that obligation.
It appears that the court chose to ignore what was clearly the intent

of Congress because it was expressed in the report language rather
than in the statute. Senator Ford, I share your concern that you have
to write every single intent into the statute. I think much legislation
today is too long anyhow and if you're going to have to start writing
all your intents into the bills, I think we're going to have some real
problems in drafting legislation.
Of course, the purpose of Senator Eagleton's bill is to put that intent

into statute and hopefully with these intentions in plain English, the
courts and SPA should have no further basis for imposing this trans-
mission charge on Associated.

Finally, I would like to comment on the second part of Senator
Eaffleton's bill and that is dealing with procedural aspects and the
need for a forum of SPA—rather for Associated to have in dealing
with the SPA rate increase.
At the time the Federal Power Commission had the authority to

review and confirm the rates of the Federal power marketing agencies.
In this case they did so with little notice and no hearing. It is our

understanding that the Department of Enemy is trying to establish
procedures for the review and confirmation of Federal power market-
ing rates.
While S. 2249 calls for this review with respect, to SPA to be with

the Federal Energy Regulatory Commission, I believe right now that
the Economic Regulatory Administration is now delegated as the body
within DOE to review and confirm these rates.
NRECA believes that the initial decisions on rates should be made

at the local level with input from the customers of the power marketing
agencies. With respect to the review of these rates, we are concerned

principally that the review be undertaken in a fair manner using the
Administrative Procedures Act and giving interested parties an op-
portunity to comment.
The review and confirmation decisions should not be made in an

arbitrary and capricious manner as this one seems to have been in

1962. Reasons for these determinations on Federal Power marketing

rates should be based on facts in the hearing record. Whether it is

the REA or FERC that reviews these decision is not nearly as im-

portant as the procedures used to review and confirm the rates.
I am attaching to my statement a resolution regarding the SPA

situation which was passed by the delegates at NRECA's 36th annual

meeting this past February. It is important to note that this resolution

supporting Associated's position was adopted by representatives from

rural electric cooperatives from all over the United States.
I appreciate the opportunity to appear before you today.
[The prepared statement of Ms. Bogard follows:]
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STATEMENT OF
BECKY BOGARD, NRECA LEGISLATIVE COUNSEL

BEFORE SENATE ENERGY AND NATURAL RESOURCES
SUBCOMMITTEE ON ENERGY PRODUCTION AND SUPPLY

ABOUT S. 2249
MARCH 9, 1978

My name is Becky Bogard. I am Legislative Counsel for the National Rural
Electric Cooperative Association. NRECA is the national service organization
representing more than 1,000 rural electric cooperatives in 46 states.

NRECA supports the passage of legislation like S. 2249 which would prohibit
discrimination in rates charged by the Southwestern Power Administration (SPA)
to Associated Electric Cooperative. Associated, a generation and transmission
cooperative, not only generates power for Missouri rural electric cooperatives but
also acts as the contractor for power available to the Missouri cooperatives as
preference customers of SPA.

The history of the situation which has brought about the need for this legis-
lation goes back to 1950. At that time Congress set forth the principal that it
would not appropriate funds for constructing transmission lines for the delivery
of power to preference customers if it could make wheeling arrangements over
existing utility lines or other transmission arrangements to allow power to be
delivered to agreed upon location. It was an arrangement of the latter kind which
was entered into by SPA and the Missouri cooperatives in 1950. In reliance on a
contract with SPA the cooperatives borrowed money from the Rural Electrification
Administration (REA) to build transmission lines with the understanding that SPA
would pay the cooperatives for the use of those lines to transmit Federal power to
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specified delivery points. This arrangement was reaffirmed in 1962 with Associated,

a federation of Missouri generation and transmission cooperatives. At the same

time, Associated agreed to borrow funds from REA to construct transmission lines

which connected with the Bureau of Reclamation's Missouri River Basin transmission

grid and which were needed for delivery of SPA power to some investor owned and

municipally owned systems. Again, SPA agreed to pay Associated for the use of

these lines.

In 1970, the SPA administrator unilaterally imposed a "transmission service

charge" which was equal to the amount that SPA had been paying to Associated for the

use of its lines. SPA claimed that the formerly agreed upon points of delivery were

no longer necessary and that Associated would now have to pay for transmission of

power beyond delivery points. These new delivery points just happened to be right

where the Associated transmission lines began. As you have been told by other

witnesses, the SPA action has been the subject of litigation.

NRECA firmly believes that the decision from this litigation ignores the

intent of Congress and that Congress should take action to correct the inequitable

result.

First of all, the court's decision destroys the principle of "postage stamp"

rates for Federal power sold to Missouri cooperatives. Statutes establishing pre-

ference rights for the c000peratives and municipally owned utilities have also put

forth the policy that rates charged to these customers shall be systemwide and not

calculated on different points of delivery. By imposing the transmission charge on

Associated, the principle of postage stamp rates for Missouri rural electric coopera-

tives has been violated. What is even worse is that the investor owned systems

which receive power over Associated lines continue to pay only the basic SPA rate

while the Missouri cooperative preference customers are paying almost double that

rate.
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The imposition for this charge on the Missouri cooperatives is even less

understandable when one realizes that the basic SPA rate was calculated to recover

transmission costs from the entire SPA system. What the transmission service

charge to Associated does is make Associated's customers pay a double transmission

charge.

Secondly, and perhaps most disturbing to you as members of Congress, is the

fact that the court's decision ignored what was the intent of Congress as outlined

in appropriations reports. Congress in its reports instructed SPA to enter into

these arrangements in order to be able to delivery power to Missouri preference

customers. The cooperatives in Missouri relied on the intent of Congress and

entered into long term obligations with REA to construct transmission lines. Under

the existing court decision, they are saddled with a substantial obligation without

income they had anticipated to assist in paying this obligation.

It appears that the court choose to ignore what was clearly the intent of

Congress because it was expressed in the report language rather than the statute

The purpose of Senator Eagleton's bill, S. 2249, is to put that intent into statute.

With these intentions in "plain English", the courts and SPA should have no further

basis for imposing this unfair transmission charge on Associated.

Finally, one of the procedural aspects of this situation was the lack of a

forum in the executive branch for Associated to turn to with its grievance. The

Federal Power Commission, which at that time had authority to review and confirm

the rates of Federal power marketing agencies, merely "rubber stamped" this addi-

tional transmission charge without notice of hearing. It is our understanding

that the Department of Energy is trying to establish procedures for the review and

A.

I

t
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confirmation of Federal power marketing rates. While S. 2249 calls for this

review with respect to SPA to be with the Federal Energy Regulatory Commission,

I believe that the Economic Regulatory Administration is now delegated as the

body within DOE to review and confirm these rates.

NRECA believes that the initial decisions on rates should be made at the

local level with input from the customers of the power marketing agencies. With

respect to review of these rates, we are concerned principally that the review

be undertaken in a fair manner using the Administrative Procedures Act and giving

interested parties an opportunity to comment. The review and confirmation decisions

should not be made in an arbitrary and capricious manner. Reasons for these deter-

minations should be made based on facts in the record. Whether it is the REA or

FERC that reviews these decisions is not nearly as important as the procedures

used to review and confirm the rates.

I are attaching to my statement a resolution regarding the SPA situation which

was passed by the delegates at NRECA's 36th Annual Meeting held in February, 1978.

It is important to note that this resolution, supporting Associated's position,

was adopted by representatives from rural electric cooperatives from all over the

United States.

I appreciate the opportunity to appear before you today.

a
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Opposition to Southwestern Power Administration's Transmission Service Charges 

Since 1970, the Missouri cooperatives have been engaged in long, expensive

litigation in an effort to get the U.S. Government to live up to its long-term

contracted commitments.

At that time, the Secretary of the Interior extinguished his admitted con-

tractual obligation to pay $2,647,000 annually for the use of certain trans-

mission lines, by the device of superimposing, unilaterally, a "transmission

service charge" in precisely the same amoutn upon his sales of electricity to

the rural electric cooperatives which own these lines. This action by the

Secretary breeched a solemn agreement between these cooperatives and the Depart-

ment of the Interior entered into at the direction of Congress.

We urge the U.S. Congress to pass legislation live S. 2249 introduced by

Senator Eagleton (D., Mo.) which will reaffirm Congress' intent with respect to

disposition of power and energy by the Southwestern Power Administration.

NOTE: This resolution was passed by delegates at the NRECA 36th Annual
Meeting, February, 1978.
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Senator FORD. Becky, is this the annual meeting—was it held in
Texas, that national meeting?
Ms. BOGARD. It was in a meeting that was held in Las Vegas.
Senator FORD. I'm sorry I asked. What was the date, Becky?
Ms. BOGARD. It was February 5 through 8. The one next year is-in

Pasadena.
Senator FORD. OK. But this the national meeting and you have

national approval or support of Missouri's position and Senator
Eagleton's bill?
MS. BOGARD. Yes, sir. Our resolution process is such that this resolu-

tion was considered by a committee composed of representatives from
the different regions of the country who work with rural electric sys-
tems either in the capacity of a director or a manager.
And then the final resolution was passed by all the voting delegates

the last day of the meeting. And it was passed unanimously.
Senator FORD. Fine. You have a very concise and pointed statement.

I have no further questions of you. Senator Eagleton.
Senator EAGLETON. I have no questions, Mr. Chairman. Ms. Bogard

is a superb witness and once again I want to thank you for your cour-
tesy in convening this hearing today.

Senator FORD. I'm delighted to do it. Look here, we're getting out
12 minutes of 10 and that's certainly unusual. Thank you very much,
Becky, we appreciate your appearing here.
[Whereupon, at 9:48 a.m., the hearing was adjourned.]
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