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NOMINATION

TUESDAY, FEBR UARY 7, 1978

U.S. Senate,
Committee on H uman Resources,

Washington, D.G.
The committee met, pursuant to notice, at  9 :10 a.m. in room 4232, 

Dirksen Senate Office Build ing, Senator Harr ison A. Williams, Jr . 
(chairman), presiding.

Present:  Senators Williams, Kennedy, Eagleton,  Cranston,  and 
Javi ts.

The Chairman. The committee will come to order.
This morning the Human Resources Committee meets to consider 

the nominees to the Legal Services Corporation.
As the nominees to the Legal Services Corporation are arriving, I 

would like to say tha t the background and experiences of each of the  
nominees indicate a commitment to provid ing legal services to  the 
poor. Their professional activities and practical involvement in com­
munity organizations show an awareness of and a sensitivity  to the 
problems of disadvantaged Americans.

Knowing the legal system and using the ir legal skills has un­
doubtedly given them the requisite insight into the needs of poor peo­
ple for quality  legal services. The Legal Services Corporat ion Amend­
ments of 1977, recently signed by the President, created a stronger and 
more viable program tha t will enable the Corpora tion to provide for 
better service delivery.

This should be an exciting per iod of growth for the Corporation  and 
I am certain  tha t the nominees are anxious to share the excitement and 
contribute to that  growth.

STA TEM ENT  OF HON. DE NN IS DeCONCINI, A U.S. SENATOR FROM 
TH E STATE OF ARIZONA

Senator DeConcini. T hank you very much. I  will be very brief.
I am pleased to be here today. I praise President Car ter for his 

nominating fine people.
Mr. Chairman, I am honored to support the nomination  of Cecilia 

Esquer for  the Board of Direc tors of the Legal Services Corporation. 
Cecilia has been an active member in national, State, and local politics. 
She was a delegate-at-large on the Democratic National Committee. 
She is also known as a hardworking,  fai r advocate o f Chicanos and 
women’s rights, wi th a rare abi lity to divorce issues from personalities.

Aft er teaching Spanish in Arizona schools at the junior high level 
and universi ty level, Cecilia entered law school in 1975, and upon 
gradu ation  last spr ing, she joined  the Arizona attorney general’s office 

(1)
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as an assis tant attorney general with special assignment to the Depart­
ment of Education. Cecilia has been active in the Maricopa County 
Legal Aid Society for 2 years  and is currently  serving as tha t body’s 
vice president.

The Board of Directors of  the Legal Services Corporation will find 
Cecilia to be cooperative, but not passive, perceptive b ut not obstruc­
tive, willing to  represent f resh  ideas without leaving tradition  behind 
her

It  is a great pleasure to see this  type of individual nominated by 
President Carter, and I am sure  the other nominees are just as quali­
fied, but my personal knowledge of Cecilia’s background gives me a 
grea t joy to see that she is being considered for this  Corporation 
Board.

Mr. Chairman, thank you very much. I appreciate your indulgence 
and that  of the committee at th is time.

Senator Eagleton. T hank  you, Senator DeConcini; we appreciate 
your introduction.

The  statement of Congressman Udall, who could not be here, will be 
made a part  of the record at this  point.

[The  following was received for the reco rd:]
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STATEMENT OF REPRESENTATIVE MORRIS K. UDALL (D.-ARIZ.) 
BEFORE THE U. S. SENATE COMMITTEE ON HUMAN RESOURCES

ON THE CONFIRMATION OF CECILIA ESQUER 
TO THE LEGAL SERVICES CORPORATION BOARD

FEBRUARY 7, 1978

Mr. Chairman, it is an exciting opportunity to

be here today in support of the nomination of Cecilia

Esquer.

Ms. Esquer's membership on the Board of Directors

of the Legal Services Corporation is indeed unique in

everal ways. Ms. Esquer is the first Arizonan to

serve on the Board. She is the first Hispanic, and she

is among the first women.

These "firsts," moreover, are but a partial

indication of the unique perspective that Ms. Esquer

brings to the Legal Services Corporation. In a relatively

young career, Ms. Esquer has already distinguished herself

as an educator and a legal counsel.

I am confident she will make an outstanding contribution

in protecting the legal rights of poor people in all

sections of the United States.

I am proud to associate myself with her nomination.

Senator Eagleton. I will yield at this time to Senator Bumpers 
of Arkansas to make a reintroduct ion of one of th e nominees for the 
Legal Services Board.

STATEMENT OF HON. DALE BUMPERS, A U.S. SENATOR FROM THE 
STATE OF ARKANSAS

Senator Bumpers. I just wanted  to introduce Hilla ry Rodham, who 
is an outstanding woman in our State .

The Legal Services Corporation, as you know, sometimes comes into 
disrepute. I hear all sorts of th ings  about th eir appropr iation when it 
is debated on the floor, about how bad they are, and  I  th ink  everybody 
would like to see the image of  Legal Services improved. Hil lary is a
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friend  o f longstanding and the greatest  thing  I can say about her is 
tha t my son liked her better than  any professor he had in law school 
and she has-----

Sena tor Eagleton. I s she an easy grader?
Sena tor Bumpers. Not according to him.
She has considerable achievements. She is an outstanding lawyer. 

She has developed respect in our  State which, as far  as I am concerned, 
in the legal profession is unprecedented. I am rea lly personally hon­
ored that the President chose a woman of such outstanding abilities 
to serve on the Legal Services Corporation Board because I personally 
like the Corporation. I thin k i t serves a very fine purpose and I  would 
say th at she will be a gr eat  entree to me to find out jus t what, if any­
thing , is wrong with the way th is Corporation has been functioning.

I appreciate  this oppor tunity, Mr. Chairman, to come down and say 
these few words.

Senator Eagleton. Thank you, Senator, very much.
The Chairman. Senator Cranston, we have had two of the nominees 

introduced by Senators from the States from which they come and I 
see tha t Mr. Trudell is from California.

Do you have anything to say ?
Senator Cranston. Yes. I  am pleased to introduce R ichard Trudell 

to the committee and all those interested. He resides in Oakland, Calif., 
where he is executive director of the American Indian  lawyer training 
program. He received his law degree from Catholic University here in 
Washington in 1972. He has been a director of the fellows program 
for the Robert F. Kennedy Memorial on whose board of directors he 
currently  serves.

He is a member of the ABA section on individual rights  and re­
sponsibilities, the National Legal Aid and Defender Association and 
the American Indian  Ba r Association.

He has been deeply involved in both supporting  the development of 
Indian attorneys and examining critical legal questions tha t affect In ­
dians. I  am pleased th at President  Car ter has  nominated to the Board 
a C alifornian who brings such a  rich and meaningful background to  
this im portant post.

I t is a pleasure to see you at th at table this morning.
I would like also to say a word of welcome to an old friend and as­

sociate, Steve Engelberg. I  am delighted you are here, Steve. As we all 
know, Steve was Senator Mondale’s legislative assistant  during  the cri­
tical period of the format ive work and activity  on legal services. We 
spent many hours in discussions and strategy  sessions and legislative 
sessions. I can think of no one, except the Vice President himself, who 
would be a finer, more qualified member of this Board.

I t is good to see you, Steve.
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STATEMENT OF NOMINEES TO BE MEMBERS OF THE BOARD OF
DIRECTORS OF T HE LEGAL SERVICES CORPORATION: CECILIA D.
ESQUER, STEVEN L. ENGELBERG, HILLARY D. RODHAM, RICHARD
A. TRUDELL, AND JOS EPH INE  M. WORTHY; ACCOMPANIED BY
ALICE DANIEL,  GENERAL COUNSEL, LEGAL SERVICES CORPORA­
TION, AT THE REQUEST OF SENATOR JAVITS

Senator  J avits. Thank you very much, Mr. Chairman.
Ms. Daniel, I have a question for you. Will you explain to us why 

it is tha t interim appointments were made only a few days before 
Congress reconvened when the present Board members had been s it­
ting  and voting since Jul y 1977, and we unders tand tha t these 
nominees who were appointed  as members of the Board in recess ap ­
pointments are now serving? I would just like to know under what 
author ity, as the statute  would seem to call for a successor being 
appointed and qualified. Can you give us the position on tha t subject?

Ms. Daniel. Thank you, Senator Javits .
Of course, I  can’t say why the nominations were made because that 

action was taken by the Office o f the President. I have been advised 
tha t the Office of Legal Counsel of the President has looked into the 
legality  and propriety of the President’s action and is assured tha t 
it was correct.

There were recess appointments made, but none of these people have 
acted pursuant to those appoin tments  or  taken any official actions of 
any kind. The recess appointments were followed by regu lar nomina­
tions and those are the nominations that  are before  you for  hearings 
this morning.

Senator  J avits. You say they have not acted. Neither have they  been 
sworn in ?

Ms. Daniel. Correct.
Senator J avits. But they d id ge t recess appointments. Do they draw 

any salary ?
Ms. Daniel. No. Members of the Board of the Corporation  do not 

get any salary.
Senator  J avits. Or expenses?
Ms. Daniel. The bylaws of the Legal Services Corpora tion authorize 

the members of the Board of Directors to receive per diem compensa­
tion for the ir services, and reimbursement for travel , subsistence, and 
other expenses necessarily incurred in connection therewith. The nomi­
nees have not received any per diem compensation. The Corporation 
will pay the expenses they incurred in connection with this  hearing.

Senator J avits. I would like very much to request tha t the legal 
basis for  these appointments be sta ted as a ma tter of record, not that, 
as you point out, it is material  as to these nominees, but  that  i t is a 
question of the legal basis for any precedent. I request that  the agency 
obtain or give us a legal opinion as to why the administration con­
sidered these appointments justified.
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If  you cannot, as you said, because it is the President ’s problem-----
The Chairman. Would the Senator yield on tha t?
Senator  Javits. Of course.
The  Chairman. I thin k what you request should come not from the 

Legal Services Corporation  but from the Department of Justice. As a 
matter of fact, telephone conversations have indicated tha t there is a 
basis for  these reappointments  and a lette r will follow with a detailed 
explanation. Perhaps that  letter is on its way here righ t now.

Senator J avits. Thank you, Mr. Chairman.
Then, I would ask unanimous consent tha t if the request is not 

honored—the chairman has  already made it—that it be made and tha t 
the legal opinion be made a matter of record.

Thank you so much, Mr. Chairman.
[The following was subsequently suppl ied:]

TH E WHITE H OUSE
'. V A  S  H I 3  T O  N

February 6, 1978

Dear Senator Williams:

I am advised that the Human Resources Committee will hold a 
confirmation hearing on February 7th for the five indi­
viduals nominated by the President to serve as Members of 
the Board of Directors of the Legal Services Corporation. In 
connection with that hearing, I am advised that a question 
has arisen as to the propriety of the recess appointments to 
the Board made on January 19, 1978 by the President.
The January 19, 1978 recess appointments were followed by 
the formal nomination of these same individuals on January 
26, 1978. In my opinion the recess appointments were 
entirely proper and legal. And, I have received from the 
Department of Justice a formal opinion confirming that it 
was within the President's power to make the recess appoint­
ments to the Board of the Corporation; the opinion concludes 
that the appointments were not illegal and did not constitute 
an abuse of Presidential power.
I am available to brief you on this matter should you so 
desire.

Counsel to the President
The Honorable Harrison A. Williams 
Chairman
Committee on Human Resources 
United States Senate 
Washington, D.C.
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[From the Congressional Record—Senate, Mar. 20, 1978]

Nomination to Board of Directors of Legal Services Corporation

Mr. J avits. Mr. President , the re is an imp ortant  point th at  needs to be ad­
dressed in respec t of the nominees tha t a re before the Senate  today.

I refer to the  fac t th at  on Janu ary 19, 1978, before the Senate reconvened for 
the  2d session of the 95th Congress, recess appo intments  were made  by the Pre s­
ident to the  Board of D irecto rs of the  Legal Services Corporat ion.

In my judgment, Mr. Pres iden t, the re is some doubt  as to whethe r the recess 
appointments were in o rder because: Fir st, the five incumbents had  not resigned, 
as such, indeed, they had continued to serve even though the ir term s had expired 
in July , 1977; and second, the recess appointment power of the  President  may 
not apply to d irectors  of the Legal Services Corpora tion, since i t may be th at  they  
are  not “officers” of th e United States.

During our  hear ings  on the  nominees—the President  did subm it the ir names 
for Senate confirmation on Ja nu ary 26—I requested the  opinion of the Just ice  De­
par tme nt on ,th is ma tte r and, in turn, refe rred  that  to the  Lib rary of Congress, 
American Law Division, fo r an aly sis  and  comment.

In  the view of the legislative  a tto rney  who looked into  this, there is “a signifi­
cant  quest ion about the proprie ty of the  recess appointments made  by the Pre si­
dent under the  vacancies clause to the Board of the Corporation.” I submit for 
the Record correspondence from Rob ert J. Lipshutz, Counsel to the Pres iden t, to 
the cha irman of the Human  Resources Committee (Senator Wi lliams), the Jus­
tice Departm ent opinion on th e r ecess  appointments, and the  L ibrary  of Congress 
analysis of this  opinion.

Mr. President, while I believe it is important to have this ma ter ial  before the 
public and  while I happen to agree  with the conclusion of the Congressional Re­
search Service that  some question does exist  abou t the proprie ty of the recess 
appointments , I wan t to emphasize that  this  does not reflect on the  quality  of 
the nominees themselves. I have examined the nominees’ records and stateme nts 
and find them characte rized by a deep concern for the  legal needs of the poor. 
This should be the overriding cons idera tion in passing on these  nominees. I am 
quite  confident that  the Preside nt has  sent the  Senate some highly qualified, 
capable, and sensitive nominees, and  I recommend to my colleagues  that  they ap­
prove the nominations withou t fur th er  delay.

The ma ter ial  follows : The Whit e House, 
Washington, February 6,1978.

Hon. Harrison A. Williams,
Chairman, Committee on Human Resources,
U.S. Senate, Washington, D.C.

Dear Senator Williams : I am advised th at  the Human Resources Committee 
will hold a confirmation hearing  on Feb ruary 7th for the five in dividuals nomi­
nated by the  Preside nt to serve as Members of the Board  of Directors  of the 
Legal Services Corporat ion. In connection with th at  hearing, I am advised tha t 
a question  has arisen as to the  p ropriet y of the recess appo intments  to the Board 
made on Jan ua ry  19 ,1978 by the Pre side nt.

The Janu ary 19, 1978 recess appo intments  were followed by the  formal nomi­
natio n of these  same indiv iduals on January 26, 1978. In my opinion the  recess 
appo intments  were ent irely proper and  legal. And, I have received from the 
Departm ent of Jus tice  a formal opinion  confirming th at  it  was within  the  Pre si­
den t’s power to make the recess appointments to the Board  of the  Corpo rat ion ; 
the  opinion concludes th at  the  appointmen ts were not illegal and  did not con­
sti tute an abuse of P residen tial  power.

I am a vai lable to br ief you on this  matt er  should you so desire.
Sincerely, Robert J . Lipsh utz , 

Counsel to the  President.

Department of J ustice, 
Washington, February 6,1978.

Re Legal Services Corporation.

2 8 -4 26  0  -  78  - 2
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Memorandum  for Mic hael  Cardozo, Associate  Cou nsel  to th e P residen t

I am responding to your inquiry  of February 2 as to whe ther  the holdover pro­
visions of the Legal Services Corporation Act precluded the Preside nt from mak­
ing recess appointment to the  Board of Direc tors of the Legal Services Corpo­
rat ion  af ter  the term s of the members expired but while  they were serving  as 
holdovers. It  is our conclusion th at  these provisions do not affect the Preside nt’s 
power  to make recess appointments.

Section 2 of the  Legal Services Coropra tion Act of 1974, Pub. L. 93-355, 88 
Sta t. 379, 42 U.S.C. (Supp. V) 2996c(b), provides that  the  term  of Office of the 
members of the Board of Directo rs of the Corporation is three years, except 
th at  five of the members firs t appointed are  for a term of two years.1 The sub­
section  continues “Each member  of the Board  shall continue to serve unt il the 
successor to such member has  been appointed and qualified .” According to the 
info rmation furnished to us, Preside nt Ford appointed five members of the Board 
for  terms of two years beginning on July 14, 1975, w’hicli terms expired on Ju ly 13. 
1977. No new appointments to those positions were made by the Pres iden t by 
and  with  the advice and consent of th e Senate  during  th e firs t session of the  95th 
Congress. On January 19, 1978, p rior  to the opening of the  second session of the 
95th Congress, the  Pre sident  made recess appointments to those positions pur ­
suan t to Article II,  section 2, clause 3 of the  Const itution . That clause  provides 
in per tinent  p ar t:

“The Pres iden t shal l hav e Power to fill up all Vacancies that  may happen 
dur ing  the  Recess of the Senate . . . ”

The exercise of the power to make recess appo intments  thu s presupposes the 
existence of a vacancy. One of the directors replaced by the President asserts  
th at  despite the exp iration of his two-year term on July 13, 1977, the  position was 
not  vacan t, because under the statute he continued to serve  unti l his successor 
has  been appointed an d qualified.

It  has  been the view of the Department of Justice, going back to the Attorney 
General' s opinion of 1S80 (16 Op. A tty. Gen. 538), that  w here  the sta tutory  term 
of an officer has expired, the interim filling of his position, eith er by a cour t ap­
poin tmen t (United Sta tes  Attorney)  or by a holdover provision, does not fill a 
vacancy in the constitutio nal  sense.

There are  various methods designed to provide for the temp orary performance 
of the  duties of an officer af te r he has  resigned or his term has  expired. Among 
them are the temp orary appointments  by the  court as  in the case of U.S. Attorneys 
and  Marshals (28 U.S.C. 546, 565), or holdover c lauses  as in the cases of United 
Sta tes  Attorneys and Ma rshals  (28 U.S.C. 541(b), 56 1(b) ), or ter ritor ial  
judges  (48 U.S.C. 1424(b), 1614), and of most, if  not all, regu latory commissions. 
Such a temporary  perfo rmance af te r the expiration of the  incumbent's sta tutory  
term, however, does not “fill” the vacancy. The office remains  vacant and the 
President  has  the  power to make appointments to it during the recess of the 
Senate . Were it otherwise  t he  Sena te could perpetuate in office an  officer serving 
und er a  holdover provis ion by failing to confirm his successor. Moreover, Congress 
could deprive the  President  of his constitu tional power to make recess appo int­
ments  by the  passage  of legis lation provid ing for the inte rim filling of the office. 
See Peck v. United States.  39 Ct. Cl 125,134 (1904).

The above views reflect the position of the Department of Jus tice since 1880. 
At th at  time the Attorney General ruled  tha t the P residen t had the power to make 
a recess appointment to the  office of a United States Attorney although the posi­
tion was then being temporarily  filled by a cour t appointment p ursuan t to  what  is 
now 28 U.S.C. 546. The Attorney General  sta ted :

“ * * * The authority  given to fill the  office to the  clr cut just ice is an author ity  
only to fill it unt il action  is  ta ken  by the President . The office in no respect ceases 
to be vacant in the  sense of the  Constitution  because of thi s appointment for the 
reason that  the appointment itself  contemplates only a  temp orary mode of having 
the  duties of the office perfo rmed  unt il the  Pres iden t act s by an appointm ent.• • » * * * *

“♦ * * The office is not the  less vacan t, so f ar  as his power of appoin tment is 
concerned, when the  only power confer red upon any one e lse is a power to make 
an appointment  which shall  e nti tle  the appointee to serve unt il an appoin tment is 
made by the  President , and no longer .” 16 Op. Atty. Gen. 539-540. (1880).

1 Th e members of the  Boa rd ar e appoin ted  bv the Pres iden t with  the advice and  con sen t 
of the Sena te. 42 U.S.C. 29 96 c(a) .
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In an analogous  situ atio n ari sin g at  th e same time in anoth er judicial  d istr ict,  
Mr. Justice  Woods, si ttin g in c ircu it, came to the  same conclusion as the Attorney 
General. In  re  Farrow. 3 Fed. 112, 116-117 (C.C. N.D. Ga., 1880).

The Jus tice position has  been the same concerning holdover provisions, such 
as the  one here involved. The Departm ent has  held that  those provisions do not 
fill the vacancy but th at  they merely  provide for a temp orary method of insur ing 
the perfo rmance of the func tions of the office af te r the  expi ration of the term of 
the incumbent; hence they do not prevent the Preside nt from exercis ing his 
cons titu tional autho rity  to make recess appoin tments . In  1950, the  Deputy 
Attorney General advised the  Whi te House th at  the Pre sident  had the power to 
make recess appo intments  to the  In ters ta te  Commerce Commission and the 
Reconstruc tion Finance Corporation, although the  officials whose term s had 
expired were serving  under holdover provisions. The Dep artm ent 's analysis  in 
1960 of bills conta ining holdover provisions with  respec t to several independent 
agencies concluded that  those provisions would not int erfere  w ith the Preside nt’s 
power to make recess appo intments.  Again in 1972, this Depar tment advised  the  
In ters ta te  Commerce Commission that  the holdover  provisions of the  Inter sta te 
Commerce Act did not preclude the President from making recess appointments.

Peck v. United States, 39 Ct. Cl. 125, supra, cited  by the  General Counsel of 
the Legal Services Corporation, does not hold to the contrary. It  stan ds only for 
the proposi tion that  where the re is no present vacancy  one cannot be crea ted 
by a recess appointment. (At pp. 135-137). The Pre sident ial  prac tice is full in 
accord. For example, a United Sta tes Attorney canno t be removed during his 
sta tutory  term by giving a reces s appointment to a successor, the  reason being 
that  th ere  is no vacancy to be filled. Accordingly, the Pre sident  m ust first remove 
the incumbent. Where, however, a United Sta tes  Attorney holds over, or serves 
under a court  appointment, a vacancy  exists. The pres iden t therefo re can make 
a recess appointment which has  the effect of removing the  incumbent who is 
merely  se rving on a tem porary basis. Tha t r ule governs here.

Leon  Ulm an ,
Deputy Assis tan t Atto rney General, Office of Legal Counsel.

T h e  P resid ent’s P ower To Mak e R ecess Appoint men ts  To F il l Vacanc ies  on 
th e Board of D irectors of th e Legal Services  Corporation

The purpose  of this  report is to analyze whe ther  or not the  President of the 
United Sta tes  has  the power to make appointments to the  Board of Direc tors of 
the  Legal Services Corporation  when the United Sta tes Senate is in recess.

The Legal Services Corporation was created by the  Legal Services Corpora­
tion Act, Public Law 93-355 (1974),  subsequently amended in p ar t by Public Law 
95-222 (1977). The purpose of the Corpora tion, as set forth in Section 1003 of  the 
Act, is to provide “financial  suppor t for legal ass istance  in  noncriminal proceed­
ings or matters to persons financially unable  to afford legal ass istance .” To that  
end Congress establ ished a “p riv ate  nonmembership nonprofit  co rporation ”, which 
is Federally, funded to car ry out  the program of provid ing legal services in a 
fashion specified in the Act.

The  members of the  Corp orat ion’s Board of Directo rs ar e appointed by the 
President, with the advice and consent  of the  S en ate; however, the Direc tors are, 
under the  Act, deemed not to be officers or employees o f the  United States. Section 
1004 of th e Act. which provides for the organ izatio n of the board  of Directors , pro­
vides in per tinent  p a rt :

Sec. 1004. (a)  The Corporation shall have a Board  of Directo rs consist ing of 
eleven voting members appointed  by the President by and wi th  the advice and 
consent of the Senate,  no more tha n six of whom shall  be of the  same political 
par ty. A m ajor ity shall  be members of the bar of the  highest court of any State,  
and none shall be a  full-t ime employee of the United  States.

“ (b) The term of office of each member of the Board sh all be three  years, except 
that  five of the members first  appointed, as designated  by the  Pres iden t at  the 
time of appointment, shall  serve for a term of two years . Each  member of the 
Board shrill continue to serve until  the successor to such member has been ap­
pointed and qualified. The term  of ini tia l members shall  be computed from the 
date o f the f irst meeting of the Board. The te rm of each member other than  in itia l 
members shall  be computed from  the date of term inat ion of the  preceding term. 
Any member appointed to fill a vacancy occurr ing prior to the  expirat ion of the 
term for  which such member’s predecessor was appointed shall be appointed for 
the remainder of such term. No member shall  be reappointed to more than two 
consecutive terms immediately following such member’s in iti al term.
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“ (c) The members of the  Board shall not, by reason of such membership,  be deemed officers or employees o f the United Sta tes.
“ (d) The Pres iden t shall  select from among the voting members of the Board a chairman, who shall serve  fo r a term of three years. Th ere after the Board shall annually elect a cha irman from among its  voting members.
“ (e) A member of the Board may be removed by a vote of seven members for malfea sance in office or for  pers istent neglect of or inab ility  to discharge duties, or for offenses involving moral turp itude, and  for no other cause. [Emphasis  added.]
It  should be noted that  the Act itse lf makes no provision for a recess ap­poin tmen t to be made by the  President . And, a review’ of the legislative history indicate s th at  the Congress did not address any underst and ing about recess ap­pointments in the committee  r epo rts  which accompanied the  measure. See, House Report No. 93-247, 93d Cong., 1st Sess. (1973) ; Senate Repo rt No. 93-495, 93d Cong., 1st Sess. (1973) ; House Conference Report No. 93-1039, 93d Cong., 2d Sess. (1974) ; and Sena te Conference Report No. 93-845, 93d Cong., 2d Sess. (1974).
On Jan uary 19, 1978, the  day before the  convening of the  2d Session of the 95th Congress, the  President  made recess appointments to positions on the Board  of Direc tors of the  Legal Services Corporat ion, pursuant  to Artic le II, section 2, clause 3 of the U.S. Constitution, the Vacancies Clause. At that  time five members of the Board of Directors were serving as holdovers.
The question arises as  to the power, in the  absence of express sta tutory  au­thor ity,  of th e President,  a lone  and without the advice and consent of the Senate, to appoint members of the  Board of Directors  when the  Sena te is in recess.The  Pres iden t of the  United States has a constitu tional power to fill certain vacancies under Artic le II , Section 2 of the  U.S. Const itutio n, which provides in per tine nt p a rt :
“The Pres iden t . . . sha ll nominate, and by and with the Advice and Consent of the  Senate, shall appoint  Ambassadors,  other public Minis ters and Consuls, Judg es of the Supreme Court , and all other Officers of the  United States,  whose appointments are not here in otherw ise provided for, and which shall be estab ­lished  by Law’ : but the  Congress may by Law vest the Appointment of such in­fer ior  Officers, as they think  proper, in the President alone, in the Courts  of Law, o r in the Heads  of Depar tmen ts.
“The Pres iden t shall  hav e Power to fill up all Vacancies that  may happen dur ing the Recess of the Senate, by gran ting  Commissions which shall expire at the  End of the ir n ext Session.”
It  is well estab lished  th at  the Appointments clause requ ires  that  “Officers of the United States” must be appointed in the manner specified by this clause, either by the President of the United State s, by and with  the  advice and consent 

o f the Senate or by the  Pre sident  alone, the  head of a depa rtment, or a cour t of law, and the  c reat ion of an “Office” with  an alternativ e form of appointment is violat ive of the Appointments Clause. Buckley  v. Valeo, 424 U.S. 1 (1975).Because the  Preside nt is requ ired  by the  provisions of Article II,  Section 3 to “. . . Commission all the Officers of the United States.” i t i s a well established procedure that  for  “Officers of the United Sta tes ”, t he Pre sident  nominates the Senate confirms, the Pre sident  issues a Commission, and  thereupon the person assum es “Office.” The Commission is clearly a necessary requisite before the “Office” is assumed. Marbury v. Madison, 5 U.S. 299 (1803). But, the Vacancies Clause.permits the  Pre sident  to directly issue Commissions to “Officers” to fill vacanc ies during the  recess of the Senate, w’hen presumably, Senate  confirma­tion  would not be possible.
Regarding the Board of Directors of the Legal Services Corporation, there ar e several  issues raised under the Appointments Clause and the Vacancies Clause.
The first matter of cons ideration  is what constitu tes a “vacancy” within the meaning of the Vacancies Clause. It  is a well accepted  view of the phrase “Vacancies  that  may happen” has  been inte rpreted to mean “vacancies w’hich happen to exist .” Appo intments During Recess of Senate,  16 Op. Atty. Gen. 522 (1880) ; Executive Authority  to Fill Vacancies, 1 Op. Atty. Gen. 631 (1823) ; and  see. Matter of Far row , 3 Fed. 112 (C.C. Ga. 1880). Thus, where a vacancy in office exis ts prior to Senate recess and continues to exi st w’ithout nomina­tion, or with nomination but  without Senate action, the  Pres iden t may issue a temporary Commission un der  the  Vacancies Clause.
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Under  Section 1004(b) of the  Legal Services Corporation Act members of the 
Board of Direc tors serve for thr ee  y ears  and “. . . sha ll cont inue  to serve until  
a successor to such member ha s been appointed and qualified." [Emphasis  
added .] As used in several oth er sta tut es governing Fed era l agencies and othe r 
“officers”, such a “holdover” provis ion perm its a member to continue to serve 
until a  va lid des ignation o f a successor has been completed.

However, it does not app ear  t hat  a holdover provision  would prevent the Pres i­
dent from making  recess appointmen ts under the theory th at  the re was techni­
cally no vacancy during the period that  the  “Officer” continues to serve  under  
a holdover provision. The Department of Jus tice specifically addressed this  
question in its “Memorandum For Michael Cardozo, Associa te Counsel to the 
Pres iden t, Be: Legal Services Corporation,” dated February  6, 1978. In that  
memorandum, the Departm ent of Jus tice  addressed  the issue of “whether the 
holdover provisions of the  Legal Services Corporation Act precluded the Pre si­
dent from making  recess appointmen ts to the Board  of Directo rs of the  Legal 
Services Corpora tion af te r the  term s of the  members expired but while they 
were serv ing as holdovers.”

The Department of Jus tice memorandum concludes that  holdover provisions 
“do not affect the Pre sident ’s power to make recess appo intments .” In reliance 
upon In  Re Farrow, supra, and  the Attorney General’s opinion “Appointments 
During Recess of Sena te,” supra,  the Jus tice  Departm ent expresses a well ac­
cepted view tha t an “office” is no less vacant for purposes of the  recess appoint­
ments clause simply because there has been a tempora ry performance of the duties  
of the office unt il the Pre sident  ac ts to make an appointment.

‘Moreover, the reading of Peck  v. United Sta tes,  39 Ct. Cl. 125 (1904) by the 
Departm ent of Ju stice in a  manne r consis tent with the  above also appears  to con­
sti tute a long accepted int erp retation.  Peck appears  only to stand  for the propo­
sition th at  the improper appointment of an officer does not create  a vacancy by 
means of advancement from one office to another. But there , no vacancy existed 
because no position of office was  authorized , and the  question did not involve a 
“holdover” provision.

For  “Officers of the United State s” completion o  ̂ the appo intment process oc­
curs upon the  issuance  of the Commission by the President .

But  not all “Officers of the United Sta tes” serve for terms of yea rs establ ished 
by sta tut e. Cabinet departm ent  secreta ries  serve indefinitely, unt il the appoint­
ment of a successor. Under those  circumstances, the re is technically  no “vacancy” 
since the  Office continues to be filled, unti l the commission of  a  new officer term i­
nate d the  te nure of  the p revious officer.

Thus, a sta tutory  holdover provis ion would perm it “Officers” to be appointed 
eith er as recess appointments or as appointments made with the  advice and con­
sent of the  Senate. Either  type of appointment would “qual ify” a successor upon 
the  issuance  of a valid Commission.

If, for  example, a member of the  Board of Directors who h ad served  for three 
year s had  not resigned, it  would not appear that  any less of a vacancy would 
exist  und er the Vacancies Clause, assum ing its applicabili ty, than  with  a  cabinet 
Secretary  who continued in Office af ter  the swearing in of a  new Preside nt unt il 
the  des igna tion of a new Secretary.

In short, it would seem that  if the Vacancies Clause  applied to the  Legal Serv­
ices Corporation, a “vacancy” within  its  meaning would exis t even though a Di­
recto r whose te rm expired continued to serve. When th e te rm expires, the pos ition 
would app ear  to become “vac ant” even though a person continues  to serve as 
Dire ctor  under the holdover  provision.

But  the dete rmination  th at  “holdover” provisions of sta tutes  permit recess ap­
pointmen ts by the President und er Article I I of the Constitution is no t dispositive 
of the question of whe ther  Art icle  II  recess appointments can be made to the 
Board  of Directors of the Legal Services Corporat ion. If  it  were  dispositive, the 
ana lysi s of the Department of Jus tice , as reflected in its memorandum of F ebru­
ary  6,1978, would be control ling.

There is, however, ano ther imp ortant  consideration which was not  addressed 
by the Departm ent of Jus tice memorandum. That issue i s whethe r the  Vacancies 
Clause applies to members of the  Board of Directors of the  Legal Services 
Corporation.

The Vacancies Clause would seem to apply only to vacancies in “Office”, as 
that  term  is used in the  Co nsti tution. The manner of filling v acancies during re­
cess is  th at  the Pres iden t issues  a commission, with  the  c lear  implication that  i t 
is a commission to “Office.” The juxtapo sition of the  Vacancies Clause aft er the
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Appointments Clause clea rly suggests that  the  Vacancies Clause was inten ded to 
estab lish a constitu tion al means of providing cont inuity in the perfo rman ce of 
dut ies of “Office” dur ing periods where the Senat e could not act. The Vacancies 
Clause must be read  tog ether with the  Appointments Clause, because the  two 
Clauses  apply to the same subj ect—appo intment of “Officers.” It  follows t ha t the 
Vacancies Clause (a s well as the Appointm ents Cla use ) is not applicab le to 
those who ar e not “Officers,” as t ha t term is used  in the Cons titution.

The fac t tha t the Legal Services Corporation Act provides th at  members of 
the  Board of Directors  ar e “. . . not, by reason of membership, . . . deemed 
officers or employees o f the  United  States,” does not neces sarily  establish for  the 
purpo ses of the Con stitu tion  whether such members ar e “Officers,” but it  does 
expr ess an intent  of the Congress. Unfo rtuna tely, the re are no a ppa ren t jud icia l 
decisions which determine , whe ther  under these  circu mstances or even closely 
analogous circumstances,  directors  of a corpora tion, such as this, are  “Officers.”

The language of the  Le gal Services C orporation Act is not unique, however. T he 
Communica tions Satelli te Act of 19(>2, La\v 87-624, 76 Sta t. 419 (19 62 ) contains  
sim ilar provisions. On October 25, 1962 in an opinion captioned “Communica­
tion s Sate llite Corpora tion,” Attorney General  Rober t F. Kennedy determined 
th at  the inco rpor ators of the  Communicat ions Sat elli te Corpora tion were not 
“Officers” in a co nst itu tiona1 sense simply by v irtu e of th e fac t tha t the legislation  
provide d for the ir app oin tme nt by the Pres iden t by and  with the advice and  
consen t of the Senate. In reliance on the Congressional intent, Kennedy det er­
mined that  the inco rpo rato rs and the dire ctors were not “Officers.” However, as 
th at  opinion noted is footn ote 2. the Pres iden t did make recess appo intments of 
the  inco rpor ators withou t expr ess sta tutory  authority  and  apparen tly under the  
Vacancies Clause.

“Thus there  appears  to hav e been no inte ntion on the pa rt of th e orig inat ors of 
the  legislation to crea te directors  who would be officers of the Government but 
ra th er  an inten tion to dissoc 'ate  the  Government  from the directors.” Opinion of 
the  Attorney General  of the United  States (October  25, 1962 ), at 7.

But in finding that  the members w’ere not “Officers”, Kennedy failed  to expla in 
how’ recess appo intm ents  of these non-“Officers” could be made under the  Va­
canci es Clause, leaving open the possibili ty that  non-“Officers” might also be ap­
pointe d under th e V acancies Clause.

The fact  that  this problem has been sufficiently unc lear  and legally unresolved 
is fu rth er demonstr ated  by the  sit uat ion  which occurred in 1972 with the Corpora­
tion  for Public Broadcasting, under a sta tut ory provision  similiar to th at  of the 
Legal  Services Corpo ration. See, 47 U.S. Code Section 396. We unde rstan d th at  a 
recess  appoin tment to the  Boar d of Directors  of th at  corporation w*as made in 
December 1972 by Pre sident  Nixon. However, it app ears  t ha t at that  time concern 
for  the  legal sta tus  of th at  appointment caused the new Direc tor not to vote on 
cor porate questions, even thoug h the Commission from the Pres ident had been 
delivered.

Despi te the  existe nce of precedent for a recess app ointmen t under the Vaca n­
cies Clause to a corp orat ion like the Legal Services Corporation, the sta tus  of 
such an appointment is unresolve d in its effect. It  does not app ear that  any legal 
disp ute has  ever been ra ised  th at  would resolve the ma tter.

There are  a numbe r of cons idera tions  which obviously might he argue d on 
eit he r side of the  question. Congress  did not intend by th e langua ge of  the Act th at  
th at  Board members would be officers or employees of th e United States . Congress 
app aren tly unders tood the  necess ity of providing for a means  of removal in the 
sta tut e, since the impe achm ent clause unde r Article  II,  Section 4 only applies  to 
“Officers.” Therefo re, in fu rth er  evidence of Congressional inte nt that  Board 
members are  not “Officers” under the Cons titution. Congress provided th at  the 
Boa rd members could be removed by a vote of the Boa rd for reasons specified in 
Section 10 04 (e ).

On the other hand, the st at ut e says th at  t he Board  members “bv reason of such 
membership ” are not deemed “officers,” leavin g open the  possibility th at  they  
migh t be deemed to be “Officers” f or some other reason such as a cons titu tion al 
reason .

We are  left, there fore,  with  the  task  of determin ing wh at cons titutes an “Of­
ficer” under  the Constitu tion.  Until  Ruckley. the only cou rt precede nt which di­
rectly dea lt w’th the quest ion was United Sta tes  v. Mount. 124 U.S. 303 U 88 8) . 
which vaguely defined an “officer” as one who w*as in the service of the Unite d 
States. Other  cases trie d to define officer in a generic sense. See for example. 
M att er  of Hat haw ay,  71 N.Y. 238 (18 77 ) ; and McArth ur v. Nelson, 81 Ky. 67 
(1 88 3) .
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Buckley v. Vaeleo, supra, however, required a much closer scrutiny at the 
functions performed by the individual in question. In tha t case a review of the 
functions of  the Federal Elections Commission resulted in the determination 
tha t the provisions of the sta tut e which provided for appointment by means 
other than Presidentia l appointment with the advice and  consent of the Senate 
violated the Appointments Clause because the members of the Commission per­
formed functions as “Officers.”

Buckley held, quite clearly, tha t for persons performing functions required by 
the Constitution to be performed by “Officers of the United States,” those per­
sons must be appointed to “office” in accordance with Article II, Section 2:

“We hold tha t these provisions of the [Fede ral Election Campaign] Act, vest­
ing in the [Feder al Elections] Commission primary responsibility for conducting 
civil litigation in the courts of the United States for vindicating public rights, 
violate Art. II, § 2, cl. 2, of the  Constitution. Such functions may be discharged 
only by persons who are ‘Officers of the United States ’ within the language of 
tha t section.

“All aspects of the Act are  brought within the Commission’s broad adminis­
trat ive  powers: rulemaking, advisory opinions, and determinations of eligibility 
for funds and even for federal  elective office itself. These functions, exercised 
free from day-to-day supervision of either Congress or the Executive Branch, 
are more legislative and judic ial in nature  than are  the Commission’s enforce­
ment powers, and are of kinds usually performed by independent regulatory 
agencies or by some department in the Executive Branch under the direction of 
an Act of Congress. Congress viewed these broad powers as essential to effective 
and impart ial administr ation of the entire substantive framework of the Act. 
Yet each of these functions also represents the performance of a significant gov­
ernmental duty exercised pursuant to a public law. While the  President may not 
insist tha t such functions be delegated to an appointee of his removable at 
will . . . none of them operates merely in aid of congressional auth ority to legis­
late or is sufficiently removed from the adminis tration and enforcement of pub­
lic law to allow it to be performed by the present Commission. These adminis­
trat ive  functions may therefo re be exercised only by persons who are ‘Officers 
of the United States.’ ” [emphas is added] Buckley, supra, a t 140-141.

This excerpt suggests tha t “broad adminis trative powers” such as rulemaking, 
advisory opinions and determ inations  of eligibility for funds are functions con­
stitutionally  required to be performed by “Officers”, because Congress viewed 
these broad powers as “essential to effective and impa rtial adminis tration of 
the en tire framework of the Act.”

The precise holding in Buckley did no focus on these “powers” separately, for 
the Commission, there, possessed a broad panoply of powers. But the Court sug­
gested tha t at the join t at  which functions are “sufficiently removed from the 
admin istration and enforcement of public law” they might be vested in non- 
“Officers.”

How Buckley might apply to the Legal Services Corporation is difficult to 
resolve. The Corporation operates on direct Federal appropria tions, makes grants  
to recipient organizations who provide legal services, establishes  standards for 
grants and contracts and carr ies on other functions. It has many of the tra di­
tional attrib utes of a Corporation, but lacks many of the charac teristics of a 
Federal agency. Its chief function consists of administering a grant program to 
recipient organizations—some private, some governmental—which provide legal 
services to the indigent. These functions are certainly not of the same character 
as those prosecutorial, regulatory , and judicial functions carried on by the 
Federal Elections Commission. But, Buckley does not attem pt to draw a precise 
line.

Congress, in creating the Legal Services Corporation, obviously intended that  
the Corpora t’on would be removed, at  least a step, from actua l governmental 
operations. After all, money approp riated  might easily be ultimately utilized to 
finance litigation in which the Federal  Government was an adverse party or to 
finance the presentation of litigat ion interests adverse to those of the Federal 
Government.

Thus, the purpose and the n atu re of the organization is qu!te different from the 
purpose and nature  of the Federa l Election Commission. Buckley appears to have 
contemplated this unique type of Federal organizat ion:

“Congress may undoubtedly under the Necessary and Proper Clause create 
‘offices’ in the generic sense and provide such method of appointment to those 
‘offices’ as it chooses. But Congress’ power under tha t Clause is inevitably 
bounded by the express language of Art II, § 2, Cl. 2, and unless the method it
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provides comports  w ith  the  la tte r, the  ho lders of those offices will not be ‘Officers 
of the United Sta tes. ’ They may, there fore,  properly perfo rm duties onlv in aid  of those funct ions that  Congress may c arry out by itse lf, or in an  area sufficiently 
removed from the administration and enforcement of the  public law as to permit  their being performed by persons not ‘Officers of the  United  States. ’ ” Buckley , supra, at  138-139.

Under Buckley  it  is possible that  “offices”, in a generic sense, may be created 
with any means of appointment (including appo intment in conformity with the  mode or pa tte rn in Arti cle II, Section 2) so long as the  functions performed 
are “. . . sufficiently removed from the adm inis trat ion  and enforcement of the  
public law” as  to permit  their being performed by persons not “Officers”, within  the  meaning o f that  term a s it  is used in  the Constitu tion.

The Legal Services Corporation lias no author ity  to prosecute viola tions  of law. And, i t might be a rgued that  the  funct ions of the  Corporation are  not  “sig­
nificant” governmental dut ies  exercised  pursuant to public law. Accordingly, 
the re is sub stan tial  doubt that  the  Corporation, serving as what might  be viewed 
more as an “agent” on beh alf of the Congress, car ries on functions which might be vested with “Officers of the  United S tate s.”

And, if it  is legally permissible  that  the  funct ions of the  Corporation be per ­
formed by a Board of Directo rs who are  not “Officers”, then a recess appoin t­
ment under Article II, Section 2 is arguably unauthorized (vacanacy or  no t).

As can be seen, the re is lit tle  guidance in the  legis lative histo ry of the  Act or from estab lished  jud icia l int erp retation which definitely resolves the  quest ions 
raised here. We believe some of the implications  flowing from the reasoning in 
the recen t Buckley  decision raise a significant question about the prop riety of 
the  recess appo intments  made by the Pres iden t und er the  Vacancies Clause to the  Board of Conioration.

Resolut ion of the ques tions raised here may require  even clea rer guidance from the  Congress or the  Courts.
Robert D. Poling,

Legislat ive Atto rney , American Law Division.

The  P residing Officer. Witho ut objection, the  nom inations are considered and confirmed.
Mr. Robert C. Byrd. Mr. Pres iden t, I ask unanimous  consent that  a motion 

to reconsider  en bloc the vote by which the  nominations were confirmed be in order.
The Presiding Officer. Withou t objection, i t is  so orde red.
Mr. Robert C. Byrd. I so move.
Mr. Baker. I  move to lay  tha t motion on the table.
The  motion to  lay  on the table was agreed to.
Mr. Robert C. Byrd. Mr. Pres iden t. I ask unanimous consen t that  the  Pre si­

den t be notified of th e confirmation of the  nominations.
The  Presiding Officer. Witho ut objection, it  is so o rdered.
Senator J avits. I have just one other question—by the way, I  am 

impressed with the you th of  the nominee, which I  think is great. I  am 
one of  the people, like Senator Williams and Senator  Eagleton and 
others, who worked hard for the Legal Services Corporation, and I 
think this is very refreshing.

I  might say to the nominees in a case like this, T think the one thing 
we learned out of the  W ar on Poverty was how important dignity was 
to the poor, and this gives them dignity . Aside from the Community 
Development Corporations, th is is probably the premier program, for 
me, t ha t we have all struggled for for so long. I hope tha t each of 
you will feel that  you have friends  here and whether you come to me 
or any of the others o f us, let us know what is going on, on issues of 
morale, on issues of  outreach, and so on. We are very interested and 
we are your friends. W e are  anxious to  see this really work and work 
well. We certainly shed a lot of blood in the process.
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Th e only othe r quest ion s were subm itted  to  me by the Am erican  
Jewish  Com mitt ee and they  asked th at  I  ask  the m of  you. I  don’t 
th in k you a re  in  a posit ion  to  answer th em off the to p of  your  head, b ut  
I would  l ike to pu t these on record  a nd  ask if  you  w ill  be kind  enough 
to thi nk  them  over  and  th en  answer them .

Th e ques tions are as follows : W ha t is the ex tent  of  your  concern  
for the adeq uacy  of  legal services to no nm ino rity poor?  Obv iously,  
the y a re  think ing of  the  Jewish poor.

Ho w do the nominees th in k the  Legal Services Co rporati on  ought 
to res pond to  si tua tio ns  in  which t he re are conflic ts o f i nteres t betw een 
dif fer en t g rou ps of  po or  people, a nd  the comm unity  legal se rvices office 
elec ts to rep res ent one  gr ou p ag ain st anoth er? End of  ques tion.

Th is  is a very  difficult th in g in my own city, wh ere  you have are as 
which  are  heavily  po pu lat ed  by minoriti es,  like  blacks  an d those of  
Pu er to  Rican or igi n an d also  by or tho dox Jew s. I t  can ge t very 
antag on ist ic,  un ha pp ily , an d I  say th is wi th  tear s in  my he ar t, but  
th is  is so. Tha t is a ve ry p er tine nt  quest ion.

La st,  I  am asked to ask  you , and  again , I  wou ld like  your  answ ers 
in w ri ting : How  do  you fee l abo ut m ak ing L egal Services  offices avai l­
able  fo r the  ha nd ica pped  ? Th is has  been rai sed  by the chairma n, Dr . 
Vi scard i, of the W hit e Ho use Conference fo r the  H an dicapp ed . T he re  
are  ques tion s o f ram ps  and  o th er  problems. I  th in k I  would  know yo ur  
answers, bu t anyhow, we would  like  to have  th em o f record  a s a b asis  
fo r yo ur  outlook as you go  in to  thi s par ticu la r job.

Se na tor E agleton. Do you wa nt the answ ers,  Se na tor , fro m all  
five?

Se na tor J avits. I  would  like th at because they  are each  nominees. 
We will  wr ite  you a le tte r perso nally  a sking  you these same questions, 
and then , I  ask unanimous consent the ans wers be in the record.

Se na tor E agleton. T he y wil l be made part  o f the reco rd.
Se na tor J avits. Tha nk  you , Mr. Ch air man , fo r yo ur  very gr ea t 

courtesy. I deeply a pp reciate it .
Se na tor E agleton. Th an k you,  Se na tor  Jav its.
Th e Chairman . Y ou ha ve  been twice nomina ted  to the se pos ition s?
Th is  is a recess ap po int me nt . We have  jus t ha d a le tter  a rri ve  fro m 

Mr. Lipsch itz  who has indica ted  th a t on Ja nuar y 19, the  nominees 
were  recess  app oin tments. The  da te is December 12 f or  t he  recess ap ­
pointments . We then  receive d a notice, Ja nuar y  19, of  th e nominees 
to the  Legal Servic es C orpo rat ion.

Be th at as it  may, there was a forma l nomination, no t a recess nom ­
inat ion and th at  is wh at we are  con sidering tod ay.  So whate ver  oc­
cu rre d before  in the recess,  w e now have you  fo rm all y nominated  a nd  
th at  nominat ion  d id  reach us while the  Senate was in session. You are  
now before  us, so I  don’t th in k we have to  dig  deep  into the  Con­
sti tu tio n to clar ify  the lega lit y of  y our nominat ion . You are  all set  as  
fa r as  T can see on th is r ecord.

By  th e way,  du rin g the recess did  you have an op po rtun ity  to be­
come fa m ili ar  wi th the Le ga l Serv ices  Co rporat ion?  You  were  not 
yet on t he  Board ?

Mr.  E ngelberg. No.
The Chair man . Y ou c er ta in ly  were  no t, at  t hat  point , i nvolved  with  

the  C orporat ion . Do y ou have  a gen era l assessment of  th e cu rre nt  level 
an d qu ali ty  of  legal serv ices  which are being prov ide d by the Corp o-
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rati on?  Do you have opinions on t ha t issue? Could we just go down 
the line from left to rig ht ?

Ms. Worthy. The  qual ity of Legal Services has been great. I t has 
served me very well.

The Chairman. Has it served you very well ?
Ms. W orthy. And clients in my community. I  have  seen it in opera­

tion and I think it  is very fine.
Mrs. E squer. I ’m Cecilia Esquer and I  really am very pleased to be 

here. I think  tha t as a board member in Maricopa County of a Legal 
Services program I am very aware of the great difference tha t the 
formation of the Corporation has made to the availability of legal 
services to a greater  portion of poor people. I am g lad to become a pa rt 
of the Corporation so that  we can continue working to bring  good legal 
services to more poor people who are still unreached by the curren t 
program.

Mr. E ngelberg. Mr. Chairman, my fami liari ty is more with the 
operation of the Corpora tion in Washington and its relationship to 
the Congress and the executive branch. I think  based on my observa­
tion, it has been a tremendous success and really a tribu te to Senator 
Cranston,  yourself and o thers who fought for this legislation. I  th ink 
that gettin g the program out of the executive branch  and putt ing it 
in an independent corpora tion from the point of view of f unding and 
independence has worked really better than  any of the people who 
created this legislation intended. Tha t is mostly my familiarity, 
Mr. Chairman.

Ms. Rodham. My personal experience and anecdotal information 
would lead me to agree about the quality of service tha t has already 
been expressed. I don’t yet have an opinion because I have not had an 
oppo rtuni ty to learn as much as I  want to to really give you a s tate­
ment about anyth ing more than that , so it has to  be very personal at 
this  time. I am satisfied with what I know, but  I don’t know enough 
to express any greater opinion.

Mr. T rudell. In  general, I have been pret ty much satisfied with the  
quali ty of Legal Services. I  do have some questions regarding Indian 
programs. I have had  the oppor tunity  to visit all the existing Indian 
program s that  have been funded by th e Corporation. There are some 
communities that  have received some assistance. Although my primary 
jnt ere st has been in the Ind ian  area, I  have also had th e opportunity  to 
visit other programs t ha t do n ot focus on In dian  area. I think  that the  
record speaks for itself as to what the Corporation has  done and what 
the pro gram did under OE O Legal Services.

The Chairman. Do you have any suggestions that you might wTant 
to present to us on how you feel improvements could be made and 
whether an expanded role should be given to the Legal Services Cor­
pora tion? Do any of you have anything on your minds tha t you 
would like to express to us with respect to how th e Corporation can 
improve the performance of its mission? Does anybody want to 
comment ?

Ms. Rodham. Would you invite  us back in 6 months?
The C hairman. I thin k tha t probably would be the  way we should 

proceed. 'When you are in office and working on many issues, I am sure 
you will learn more about  the Corpora tion’s operations and have 
opinions on how it can be improved and how its role should be ex-
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panded. We will look forw ard to your retu rn to this  committee. It  
will be helpful to us.

Senat or Cranston has been intimately  involved in the creation of 
this necessary service to people who need legal counsel. I am going to  

turn to Senator Cranston for a more complete and comprehensive 
review with you.

Senator Cranston. Thank  you very much.
I would like to say tha t I believe the appoin tments  of individuals  

to th e Board of Directors of the Legal Services Co rporat ion is a c riti ­
cally impo rtant  matter, not only because of the vital  function filled 
by the Legal Services Corporation  in providing equal access to our 
judicia l system for all citizens, but also because of the almost unique 
independent sta tus of the agency.

Congress established the Legal Services Corp oration  in 1974, as an 
independent public corpora tion in order  to free this  pro gram  from the 
constrain ts of the politica l arena, which were causing considerable 
difficulties in connection with the program.

Members of the B oard of Directors of the  Cor poration serve, as you 
know, for fixed 3-year terms. They may be removed from office only 
for cause under extra ordinary  circumstances. Unlike many of the nomi­
nations which come before thi s committee, Legal Services Board mem­
bers do not serve as counselors or advisers to the Pr esident, but as inde­
pendent individuals responsible for the establishment of policy and 
direction for an imp orta nt and, in the past, highly controversial 
agency.

Because of this  independence, I view these nominations today much 
in the same way that I would judicia l nominations. It is our obligation 
to examine closely the qualifications and background of each nominee. 
All of the nominees should be committed to the concept of complete 
progra m independence from political interference  and control. This 
is, aft er all, the touchstone of the Legal Services Corporation Act.

I expect tha t each member of the Board of Directors  will be com­
mitted to assuring the independence of Legal Services lawyers in rep­
resenting a client no m atte r how controversial a par ticu lar  case may 
be.

I firmly believe th at all Board  members should under stand and be 
committed to the princ iple which underlies the Legal Services pro­
gram ; that is, tha t it is in the national interest that the poor have full 
access u nder law to comprehensive and effective legal services.

I also believe t ha t the inte grit y of the attorne y-client relationship 
is fundamental to our  legal system and tha t it is the task of th e Legal 
Services Corporation Board  to preserve and protect  th at relationship 
for the poverty clients served by its program.

I also believe tha t it is im portant tha t board members have demon­
strated concern for and sensitiv ity to the legal needs o f the poor. And 
finally. I believe it is absolutely vital that  the board  include representa­
tives of the client community. I believe t ha t the absence of such rep­
resentation is a major deficiency of the composition of the existing 
Board and I have sponsored a provision in the new legislation 
which mandates placement of client representatives on the Board of 
Directors.
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I am pleased that Pres iden t Car ter has nominated an individual 
representing the client community, Ms. Josephine Worthy. And I am 
also pleased tha t three of the five nominees are women, which is a 
pleasant step forward.

The composition of the present board is both all male and all at­
torneys. By moving ahead with these nominees we can carry out our 
own intent now shared by the  President that this Board be representa­
tive not only of the organized bar and legal education, bu t also of legal 
services attorneys, client community, organizations involved in the 
development of legal assistance to the poor and women and minority 
groups.

T have quite a few questions t ha t I want to go in to with you and 
I would appreciate it if you each respond to these questions, st artin g 
from lef t to right and go across the table.

Fir st, how much time are you prepared to commit during  your 
term to the business o f the  Legal Services Corporat ion?

Ms. Worthy. Senator,  I  am prepared to commit as much time as 
it needs. I f I had not  been I  would not have accepted th is nomination.

Mrs. Esquer. Being not very fami liar with how often the Board 
meets and the various committees that meet and work with corpora­
tions, I  also am willing to devote the amount of time necessary to make 
sure tha t my responsibil ity as a Board member is carried  out. I think 
tha t in my employment the attorney general of Arizona has shown 
a commitment by allowing civic duty leave for me to perform the 
services that are necessary on the Board.

Senator Cranston. Ms. Daniel, who is legal counsel, is present. 
Could you give an estimate of how much time is going to be required ?

Ms. Daniel. By statu te, the Board is required to meet four times 
a year. Up until  now i t has met approximately six times a year. In 
addition, each member of  the  Board will be on at least one committee 
and the committees meet approximately—each committee meets before 
each board meeting. I n addition,  of course, there is time involved in 
reviewing materials in prep aring for the meetings and advising staff. 
So it is perhaps a few weeks of work, all told.

Senator Cranston. Steve?
Mr. E noelberg. I  think I know a li ttle more than maybe the o ther 

nominees since I  have worked with the Corporation, and I realize that 
it would be a fair ly substan tial commitment of time and I was pre ­
pared to do that. I agree with everyone else tha t we, legally, as any 
Board  of Directors, certain ly have a duty to be on top of things and 
I am certainly prepared to spend whatever time i t takes.

Ms. Rodham. My princ ipal intention, and I  think tha t of all the 
other nominees, has been for a number of  years, the improvement of 
access to legal services by people who are unable to  afford it. I think 
all of us are committed to do whatever it takes to try  to push that  
forward in addition to whatever our responsibilities on the Board 
require.

Mr. Trudell. I am prepared to contribute whatever time is necessary. 
I do feel th at if  you are going to effectively carry  out the responsi­
bilities of a Board member it is going to require tha t each Board 
member visit some programs throughout the year to sensitize your­
self to what the needs are.

Senator Cranston. Let  me sta rt with you and work back across the 
table from that side now.
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Wh at other commitments do you have th at would affect the time you 
can devote to the Corp oratio n ?

Mr. Trudell. One hund red percent of my time is  spent work ing with 
Ind ian  communities, prim aril y throug h lawyers and law students as 
trave l court advocates since a number of reservations  have operat ing 
trave l courts. So, in  conjunction with t hat , I don’t see how my involve­
ment with the Corpo ration  would be taki ng away from tha t.

Senat or Cranston. Alth ough  th at is full time it won’t impinge upon 
the time you need fo r this  ?

Mr. T rudell. No.
Ms. Rodham. I am employed as a priv ate attorn ey and th at is a 

fulltime  job, but I have resigned as a member of  the board of one of  
our local legal service corpora tions and antic ipate being able to make 
the time without very much impingment. I have other outside ac­
tivities  but this in my p rincipal obligation.

Mr. E ngelberg. Senator, I am a par tne r in a small law firm in 
Washington.  But other  tha n that, I do not have many other outside 
activities. I discussed my nomination with my part ners  and have a 
clear und erstand ing from them t ha t I  would be able to take  the amount  
of time th at is required.

Mrs. E squer. I  am employed as an assista nt a ttorne y general in the  
Stat e of Arizona, and pr ior  to accepting the nomination I met with 
the attorne y general of the  State of Arizona and he has committed 
to givin g me time off to perfo rm the duties for the Corporation tha t 
is necessary. I  only h ave one other local b oard of di rectors  th at I serve 
on and it is a community organizatio n which works with people th at 
are members of the client community of legal services also, so tha t 
they would coincide to some degree.

Ms. W orthy. As of rig ht  now, I  am unemployed so I  will be able 
to schedule my time that  is needed.

Senat or Cranston. Th at is one virtue  of unemployment.
Let me go back now star tin g with you. Will you h ave time, and do 

you intend to visit various legal services program s to learn how they 
operate and what problems and needs they have?

Ms. W orthy. T hat  was one of the thing s tha t is ve ry impo rtant to 
me. Being a client, representin g clients, I  feel th at I am going to have 
to visit different program s to talk  to other clients so t hat  I can be a 
good representative on the Bo ard.

Mrs. E squer. I  also plan to take time to visit the program s across 
the Nation. I know th at some programs have really stron g areas th at 
I thin k would be helpful to my under standing as a Board member, 
and I  would like to be able to see the different progra ms and the 
different regions in operatio n. It  would be really helpf ul.

Mr. E ngelberg. Yes; Senato r, I would plan to do that . And, as 
Dick said. I think  it is very impo rtant for any Board member to get 
some first-hand exposure.

Ms. Rodham. I would agree with tha t also.
Mr. Trtjdf.ll. I  will continue to visit programs. In fact, I rath er 

enjov i t most o f the time. I t gives you the i nsights th at  you really need 
to remain sensitive.

Senat or Cranston. Do you have the time to meet with represen ta­
tives of legal services progr ams, client organizatio ns and bar associa­
tions to get the ir feelings?
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Mr. Trudell. I  have been involved in organized bar activities for the 
past 5 years. I don’t really  have the opportun ity to visit all the exist ing 
legal services programs tha t have been funded by the Corporation.

Ms. Rodham. I  would hope tha t would be a continuing par t of ou r 
responsibilities to meet with those groups. I th ink of it  as the principal 
constituency in many wavs for legal services.

Mr. Engelberg. Yes; Senator, I would and I do think it is important.
Mrs. E squer. I think it is important also, and with the organized 

bar I think it is important to secure their continuing cooperation with 
the legal services program.

Ms. W orthy. I feel tha t the continuation is very important also. I 
will have the time to work for it.

Senator Cranston. I have two questions I want  to submit to you fo r 
written  answers. I  will te ll you what they are now. One: Why do you 
wish to serve on the Board? And, two: W hat do you think will be the 
nature  of the contribu tion tha t you can make to the Board? Thin k 
about that and we will send them to you in writing.

Are you fam iliar with the  extent to which the need for legal sendees 
is not met throughout the country, both in communities with legal 
services programs and those without any programs ?

Ms. Worthy. I  can’t say tha t I am fully familiar. I think there is 
about 10 million people tha t are not being served by legal services. 
Now, there is more of a need out there t hat  should be met.

Mrs. Esquer. I thin k I  have seen some statistics in some of the  legal 
services reports, but I am more aware of the status  of that  in the S tate 
of Arizona where I  have served on the Legal Services Board, where 
the third largest populated county in the State is receiving no legal 
services at this time. I think from tha t perspective, if  tha t is the si tua­
tion in Arizona, this  must be the  situation in o ther States in the coun­
tr y  I think.

Mr. E ngelberg. Senator, because of the very lean funding that the 
program had for many years, I think the problem of coverage is obvi­
ously severe. I thin k i t has gotten a lot better thanks to the Congress, 
in the last couple of years. But there is still major areas of the country 
which are not served.

Ms. Rodham. In addit ion to tha t problem, I  think  there is still an 
educational one. There  are still large numbers of people who do not 
realize they have some rights to legal services. They do not understand 
thei r entitlement under th is law should be exercised. I th ink th at is one 
of our  other responsibilities as well, to make sure that  they know what 
they should ask for.

Mr. T rudell. As I  pointed out, my experience to date has been p ri­
marily  with Indian programs, and the fact there  are only eight pro­
grams tha t are funded by the Corporation, not including the State of 
Nevada which does receive some money for the Indians in Nevada, if  
tha t is indicative of o ther areas of the country as well as other ethnic 
groups, then I don’t think  much more has to be said than to agree tha t 
it has to be met somehow.

Senator Cranston. Another question I  will submit to you in wri t­
ing, but I will just tell you now what it is: I would like you each 
to give us a brief outline of the extent to which legal services programs 
in your own communities are adequate or inadequate to meet service 
needs.
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Let me sta rt now with anoth er question to you, Richard. Do you 
believe tha t the determination o f client elig ibility should be left  to the 
discretion of  local legal services programs so long as they comply with 
maximum income eligibility guidelines set by the Corpora tion and 
utilized the factors tha t are set out in the act ?

Mr. Trudell. I don’t thin k it should be l eft solely up  to them. I 
think insight  from clients should be given more deference than it has. 
In  an e arlier  question asked regarding involvement of more nonlaw­
yers on the Board, I  really endorse  that. I  think that in some situations 
lawyers have a tendency to make mountains out of molehills.

Senator  Cranston. The local board does have to be one-third clients, 
so they will have input rig ht there.

Mr. Trudell. I  think  maybe in some areas they should go beyond 
a bit. There again, I would use the  In dian  si tuation in terms of mak­
ing sure t ha t they have input into the Board, given the fact t ha t there 
are very few Indian at torneys in the country.

Ms. Rodham. As of th is time, I favor local control over el igibility 
within guidelines tha t are set by the Corporation. I thin k tha t the 
circumstances vary from one locality to another enough so that, for 
instance, the area I  am most familiar with now, that  of rural Arkansas 
where many people are land poor with considerable land assets, we 
would hate to see them translate into money in order  to purchase legal 
services since i t is all they  have in the world, may be a very different 
situation than what would be faced in an urban environment and I 
would continue to favor local control over eligibility.

Mr. Enoelberg. I agree with  that . I think  th at local control within 
the obvious guidelines the Corporation would have to set under the 
law is important.

Mrs. Esquer. I  also feel very strongly about the local boards with 
their constituents making those decisions.

Ms. Worthy. I would also feel very strongly  about the local boa rd’9 
clients having a vote.

Senator  Cranston. Richard,  do you believe t ha t there should ever 
be interference by the Legal Services Corporation board with the 
professional representation provided by a program staff to an eligible 
client when engaged in cases permitted  by the act?

Mr. T rudell. No; I don’t. I don’t th ink there should be if  you are 
going to p rotect  the at torney-client privilege tha t does exist provid ing 
tha t the client is represented.

Ms. Rodham. Off the top of my head, the only reason I could think 
of for interference would be in order  to protec t the client from an 
attorney’s incompetence. I  t hink that would call for  interference, not 
really be grounds for it.

Mr. E ngelberg. I would agree with Hil lary’s answer, Senator.
Mrs. E squer. I think  that is probably one of  the most impor tant 

responsibilities tha t we have, is to insure tha t a poor person who 
receives legal counsel with the Corporation has the same protection 
tha t a person who receives representation at his own expense.

Ms. Worthy. I feel as long as the client is being represented, tha t 
his legal needs are being met. I do not feel it should be-----

Senator Cranston. Steve. I am going to start with vou this time. 
Pin v*™ bnUnTTp von as a Board  member would have the righ t 
to examine th e case files of a  legal services program without the pr ior 
knowledge and voluntary writ ten consent of the  client ?
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Mr. Engelberg. I  would think  not, sir. I think  i t would require the 
prio r knowledge and consent of the client if it is a case file.

Ms. Rodham. 1 would agree with that,  Senator. I think  tha t any 
kind of information t ha t we would require should be gotten through 
channels th at make the client fully apprised of why we want it, what 
we are going to do with it, and I think  tha t one of the dangers we 
always have to guard again st is tha t there not be any kind of looking 
over the shoulder and interference into a client’s personal business 
where we don’t belong. I t wouldn’t happen in my office. Why should 
it happen in a legal services office ?

Mr. Trudell. I would agree both with Hill ary and Steve.
Mrs. Esquer. Since the Corporation is merely the funding agency 

for the local program I thin k it would be inappropriate unless there 
was written consent.

Ms. Worthy. As a client, I would be very upset if that would happen 
without my consent.

Senator Cranston. Let me get back to Steve with a related question. 
Do you believe tha t anybody, including local board members or evalu­
ators  have a rig ht to look at the files without the client’s consent?

Mr. Engelberg. No; I thin k not. Senator. Again, I think there are 
legitimate  statistical inform ation tha t can be obtained by e ither the 
Corporation of the local Board protecting attorney-c lient privileges, 
and I think  th at anything of th at nature , as H illary said, it wouldn’t 
happen in a private law fir m; it  shouldn’t happen in a publicly funded 
law firm.

Ms. Rodham. I  would assume, Senator, tha t the other members of 
the legal services office would have access to the files as they would in 
my office, and tha t the only thing that  I could see being guarded 
against , again, would be the incompetency of a particula r attorney. In 
a case where a client might be unwil ling to admit tha t or might not 
unders tand it, it could be protected against by the colleagues of that  
part icular attorney so th at  the files would not have to be opened to 
persons who did not share the privilege.

Mr. Trudell. I, again, would agree with Hillary.  However, for 
evaluation purposes I th ink if there  is something that should be looked 
at permission should be sought out fi rst and if you are not successful 
then it remain as it is.

Mrs. Esquer. I feel tha t in every instance you would need permis­
sion from the client, even at the iocal Board level to have a Board 
member look at the records.

Ms. Worthy. I would have to agree with that.  I do feel tha t we 
should have permission from the client. I would like, being in tha t 
position, to give mine before you would look into my records.

Senator Cranston. Now I  have some questions tha t are only for the 
attorneys, and I will skip you for a while, Josephine, on these. I will 
ask tha t you submit answers in writing. We will give you the written 
questions. But,  just so you are aware of them now: First, what p rior 
involvement have you had with legal services prog rams; second, what 
contacts have you had since your nomination was first announced with 
legal services programs in your home communities or elsewhere; thi rd, 
what organizations concerned with  the poor have you been involved 
in ; and, finally, the nature of your involvement in that  ?
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Now, some th at I would like you to answer a t th is time and I will 
sta rt this time with you, Cecilia. Do you believe that the legal services 
programs should provide the  full  spectrum of professional representa­
tion to the clients they represent ?

Mrs. Esquer. Is this in civil cases, or-----
Senator Cranston. Would you provide the full range of legal help 

needed by clients?
Mrs. E squer. Yes; I do believe that. I think that  i t is necessary be­

cause the funding is limited. I think t hat  i t is necessary for the local 
Boards to set up priori ties so that they can use the  funds most effec­
tively to meet the needs of the client community and of the individual 
client. I think that if  you just open the door to every single person that 
comes in the door it may not lead to the best organization, but I  think  
a local board is probably in the best position to  make those decisions.

Mr. E ngelberg. I  think that  is r ight,  Senator. I thin k tha t it is a 
very tough issue, as you know, and it seems to me prim arily  th at you 
have to look to the local Board,  but then you get into the question of 
is there appropriate, meaningful client representation on the local 
Board. But, my gut feeling and with the stuff tha t we have gone 
through when I worked in the Senate was that  if  you had a represent­
ative local board then essentially they have to pretty much call the 
shots consistent with the legislation.

Ms. Rodham. I  would agree  with that. I think a legal services client 
deserves full representation from his or her attorney  that any other 
private citizen does.

Mr. Trudell. I  would also agree with tha t. I  guess the only caveat is 
to hold yourself out to be able to assist or resolve most problems re­
quires a grea t deal of expertise in many areas. If  you have the re­
sources to develop expertise that is one thing. If  you don’t, then I think 
you should let the client knowr th at you don’t have the expertise.

Senator Cranston. Do you believe tha t legal services programs 
should seek, by appropria te means, to secure reform of laws and 
regulations which are unresponsive to the needs of the poor?

Mrs. Esquer. That ’s also a very difficult question because these issues 
generally arise in the representation of an individual clien t and I th ink 
tha t each attorney with the advice and assistance of the supervisory 
attorneys  have a duty to do wh at is necessary to insure tha t the ir client 
is represented in the best possible manner. And if th is includes reform 
litiga tion then I th ink tha t th at  is proper, i f they considered the needs 
of the client, the needs of the client community, I think I would be 
very much for that.

Mr. E ngelberg. I  think th at is a very good answer, Senator, because 
I think it is important  tha t any attorney must serve h is client, his or 
her client, and I think tha t you don’t want to go for the home run 
kind of law reform case if you can assist the client short of that. On 
the other hand, I  would hope to see, again, consistent w ith the legisla­
tion, legislative and executive advocacy which you can deal with on a 
large r scale. But the tendency should not be to always go for the 
major cases.

Ms. Rodham. I would agree with tha t but I would also add that 
I hope that  there  has not been any discouragement that  has in any way 
filtered down to the legal services over the last few years tha t would 
make them opt for the s ingle case solution when they did not need to,
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or when it  wasn’t the ap prop riate route. I think the  board needs to be 
sure to  get the message across that we are not discouraging any other 
alternatives, executive, legislative or reform litigation, as well as 
expecting tha t the individual case responsibilities be met.

Mr. Trudell. I think reform  litigat ion has probably been more 
critica l to Indian people tha n probably any other group primar ily 
because they come under so many laws and the agencies t ha t are re­
sponsible for providing services, primar ily the Department of the 
Inte rior , they have only been responsive when they have been pres­
sured by legal services as well as the priva te services.

Senator Cranston. Do you believe that legal services, Cecilia, should 
represen t their clients in seeking to expand their  legal rights and en­
titlements regardless of whether the prospective defendant is a private 
par ty or a Government entity ?

Mrs. E squer. Let’s see if  I  understand your question correctly. Are 
you asking me tha t as a Board  member would I  discourage br inging 
actions against Government agencies ?

Senator Cranston. Should the program seek to expand thei r legal 
rights and entitlements regardless  of whether i t is a pr ivate  party  or 
a Government entity tha t you have to deal with ?

Mrs. Esquer. I don’t think it should make any difference. I  think 
again, my basic premise is that a poor person is ent itled to the same 
type of legal assistance as a person who pays for  his own legal defense, 
so I thin k tha t would encompass it. I would not distinguish between 
the agencies.

Mr. E ngelberg. I have never seen it make a difference to an attorney 
in priva te practice. It  cer tainly  should not make a difference to legal 
services attorneys.

Ms. Rodham. I agree with that .
Mr. Trudell. I also agree with that. I  feel tha t if  a person is eligible 

to receive a service then he o r she should be en titled to full access to 
the legal system.

Senator Cranston. Regardless of whether the defendant is going 
to be a Government agency or  a private person ? You have all under­
stood that  was part  of the question ?

Ms. Rodham. Yes.
Mr. T rudell. Yes.
Senator Cranston. Do you believe, and T will s tar t with von th is 

time, Hilla ry, tha t a legal services lawyer funded bv the Federal 
Corporation should vigorously pursue cases agains t the Federal Gov­
ernment even if thev embarrass the Government or arouse people in 
Congress i f the lawyer feels that the case is meritorious?

Ms. R odham. Yes: I agree. I  think that is the conservative position. 
Senator. I  think  that the Government needs to be he ld accountable. 
At least mv father never trusted the Government always to do 100 
percent right , and T don’t see whv a legal services atto rney should be 
anv different. I think that if  there is a case that needs to be pursued it 
should be pursued, and regardless  of what embarrassment it might 
cause. I  th ink tha t the reform litigation that  has been successful over 
the last decade has now become such a p art of the fabric of Govern­
ment and life tha t we can’t even remember a lot of the embarrassment 
tha t was there, and it  wasn’t th at well founded in many instances.
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Mr. Trudell. I agree with Hillary. If  you could tru st the Govern­
ment, Indians would not occupy the status they do in society now. I 
think tha t in most instances if  ind ians  are going to receive fu ll access 
to the legal system it is going to be through  programs such as the Legal 
Services Corporation.

Mr. Engelberg. I agree with  both Hillary and Dick.
Mrs. Esquer. I think,  if  anything, in litigat ion that involves the 

Federal Government it  probably should be especially vigorously pur­
sued because the Federal  Government in i ts many p rograms to  assist 
the poor touch the poor, maybe more, on a daily basis than some pri­
vate organizations. So I  th ink  i t is necessary to m ainta in a good rela ­
tionship with the Federal Government and I th ink one of the Dest ways 
to do that is to have vigorous litigation over disputes.

Senator Cranston. Tha nk you very much. I  would like to say tha t 
though  I am in the Government, and specifically in the Senate, I 
welcome your answers to the question.

Hill ary , do you agree t ha t i t is a legal services’ attorne y’s righ t and 
responsibility in consultation  with his or her client to selected the 
forum, remedy, and st rategy which is most approp riate  to the c lient’s 
need?

Ms. Rodham. Yes. I can’t even think  of anything  fur ther to say 
about that.

Mr. Trudell. I agree with Hi llary.
Mr. Engelberg. I agree.
Mrs. Esquer. That  was very well phrased.
Senator Cranston. Now I have a matter of some questions I want 

writt en answers to jus t from Hillary and Steve. I will read them and 
then will submit them to you in writing.

Do you agree t ha t Board members ethically must avoid any con­
flict of interest, even if not strictly  within the act prescriptions? 
Would you enter a case or negotiations where an opposing party is 
represented by a legal services attorney  ? W ill your law firm take such 
a case while you serve on the Board ?

Do any of you now represent or have you represented any client in 
litiga tion or negotia tions against a pa rty represented by a legal serv­
ices attorney? For  example, a local government unit, school distric t, or 
finance agency. And, if so, will you terminate any relationship tha t 
still exists to such a client regarding  any ongoing controversy ?

I will give you those in writing.
Now, some questions for a nominee in public practice, and tha t is 

you, Cecilia. As an assistan t at torney general for the State of Arizona 
you are responsible for defend ing the State  in actions fought  against 
it, righ t?

[Mrs. Esquer nods head.]
Senator Cranston. D o you perceive any conflicts of inte rest aris ing 

from your position in the attorney general’s office of the State of Ari­
zona, in any decisions as a member c the Board of Legal Services 
Corpora tion affecting any legal services programs in the State of 
Arizona ?

Mrs. Esquer. Will tha t be a written answer?
Senator Cranston. No; I  would like you to answer th at  now, if  you 

can. If you prefer to answer it in writing, you can.
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Mrs. E squer. Eith er way. That has been something tha t we have 
discussed in the attorney general’s office.

Senator Cranston. Suppose you answer that in writing and indicate 
how you would handle such a conflict.

Do you believe that it is appropriate  for legal services attorneys to 
litiga te against State governments?

Mrs. Esquer. My feeling is the same as the Federa l Government. 
The S tate government affects poor people on a daily basis and I  think 
if the re is anything tha t needs to be corrected that  is probably the  best 
forum to correct it  once the administrative  remedies are exhausted.

Senator Cranston. D o you believe that there should be any restric­
tions imposed upon such litiga tion ?

Mrs. Esquer. Absolutely not.
Sena tor Cranston. If a client’s rights are being, or may in the future 

be violated by the actions or proposed actions of a governmental 
agency do you believe it appropria te for legal services programs to 
seek to have agency policy, or regulations, o r proposed policy or regu­
lations changed through nonadjudicatory  advocacy before that  
agency ?

Mrs. E squer. Do you mean the Corporation on the na tional level, or 
the local legal services ?

Senator Cranston. Local.
Mrs. Esquer. I  think tha t, if at all possible, it  should be through 

consultation—meet and confer—and I think  the last resort should 
probably be the legal process, formal litigation because the time in­
volved in litigation is very long  often times, and those problems would 
not get resolved.

I feel tha t State government, in some cases, is very  responsive to 
correcting any inadequacies.

Sena tor Cranston. H illa ry, let me say tha t because your husband 
is attorney general of Arkansas, there  would be at least the appearance 
of conflict of  interest of  the  same sort  so I  will submit the same ques­
tions to you in writing.

Ms. Rodham. That ’s fine.
Senator Cranston. Now, Josephine, just a few questions for you. 

Would you describe briefly how you came to be a member of the board 
of directors of the western Massachusetts legal sendees program ?

Ms. Worthy. Yes. I  was a client  a t th at time and we needed repre­
sentation from our neighborhood. I served on the board. And I was 
the person chosen to serve on the board at that  time.

Senator Cranston. What contribution do you hope to make per­
sonally to the legal sendees program in this new responsibility?

Ms. Worthy. I feel rig ht now I am making a contribut ion just 
being a client to bring information from the client community to the 
Board so th at the Board will be able to  make decisions for clients, 
seeing th at our local boards are client represented, seeing th at areas 
tha t are not being sendeed right now would start  being serviced for 
people just like myself. There are probably a lot  of other thh gs tha t 
I would have to look into.

Senator Cranston. Do you feel tha t client participation on local 
boards is very important  ?
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Ms. Worthy. Very important. The program is all about clients and 
I feel clients should be there  making decisions, helping the Board make 
decisions.

Senator  Cranston. Do you have any thoughts on how clients’ p ar­
ticipat ion in legal services programs can be developed furth er than  
it is now ?

Ms. Worthy. Are you talking about the local program?
Senator Cranston. Yes.
Ms. Worthy. Clients can be very informative.
Senator  Cranston. Wh at can we do to  get them more involved, or 

is there a need to do tha t ?
Ms. Worthy. I think you need to do that.
Senator Cranston. H ow can this part icipation be expanded?
Ms. Worthy. I t is going to take some work in the neighborhood to 

get people more involved in serving on the board, or it is going to take 
probably an informat ion kind of program to let people know really 
what legal services are. There  are still a lot of people, as one of the 
other members said, tha t do not know about legal services, that do not 
know tha t there  is a big corporation s itting up here making decisions, 
and I can speak about t ha t because I have had people come to me and 
ask me what is the corporation all about and what is tha t. T hat ’s after 
they read it in the paper, the fact tha t I had been nominated to the 
Corporation.

I think tha t in format ion about the program should be brought into 
the community.

Senator Cranston. Thank you all very much for  your  patience and 
for you r responses. I will do what I  can to move the nominations along 
as swiftly as possible. It  will be helpful if you get your written answers 
back as fast as possible. I  am very confident the  Board is going to do 
very well with vour guidance. It  is a pleasure to have seen each and 
all of you. Thank you very much.

[The prepared statements of Mr. Trudell , Ms. Worthy, and Mrs. 
Esquer, and resumes of the nominees along with additional material 
supplied fo r the record follow:]
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STATEMENT OF RICHARD TRUDELL, NOMINEE FOR THE BOARD OF 
DIRECTORS FOR THE LEGAL SERVICES CORPORATION

Mr. Chairman and members of the committee, my name is 
Richard Trudell and I am pleased to have the ooportunity to 
appear before you as one of President Carter's nominees to 
sit on the Legal Services Corporation’s Board of Directors.

I am presently the Executive Director of the American 
Indian Lawyer Training Program and have been active in organ­
ized bar activities for the past five years.

Being of Native American descent and coming from an im­
poverished background, I know what it feels like to be taken 
for granted and to be denied certain rights and access to cer­
tain institutions because of the color of your skin or because 
you do not possess the necessary resources. However, my per­
sonal background has provided me with many invaluable life 
experiences and has instilled in me the kind of sensitivity 
one needs to successfully work with and for the disadvantaged.

During the past few years I have had the opportunity to 
visit many impoverished areas in the United States. Although 
m y primary interest has been the plight of Native Americans,
I have had a great deal of exposure to the legal exigencies 
of various ethnic groups. In light of my experiences and com­
passion for the disadvantaged, I welcome the opportunity to 
work toward strengthening and expanding the efforts of the 
Legal Services Corporation, and to insuring that quality legal 
representation is provided to the poor in an effective and 
econom.i ca 1 way.
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It has long been recognized and subscribed to by the legal 

profession that every person is entitled to due process and 

equal protection of our laws. However, this will only occur 

when everyone is assured of access to the legal system. In 

many instances, legal service programs have given access to 

the disadvantaged for the first time. It must be the goal 

of the Congress and the legal profession to make sure that 

no one, regardless of their status in society, be denied access 

to the legal system. If anyone is denied access because they 

do not possess the necessary resources this country must be 

viewed as being hypocritical and not committed to practicing 

what it preaches.
I look forward, if confirmed, to working closely with the 

legal services community toward the fundamental goal of provid­

ing legal representation to every poor person who needs it and 

to insuring that the disadvantaged have equal access to the 

legal system. I am deeply committed toward meeting the legal 

needs of the poor and appreciate the opportunity to serve on 

the Legal Services Corporation's Board of Directors.

Thank you very much for your time and interest in the work

of the Legal Services Corporation.
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RICHARD A. TRUDELL

On January 19 Preside nt  Ca rte r appoin ted Richard Trud el l to the 

Board o f Dire ctor s o f Legal Services Co rporat ion .

Richa rd A. T ru de ll , 35, was born in  Sioux C it y , Iowa. He is  a member 

o f the Santee Sioux Trib e o f Nebraska. He was educated at the Un iv ers ity 

o f South Dakota and a t San Jose Sta te Co llege , where he received a B.S. 

degree in  accounting  in  1959. He served two years in  the U.S. Navy.

Tr ud el l attended Cath ol ic  U nivers ity School o f Law in Washington, D.C. 

received  a J.D. degree in  May 1972, and was admi tted to the State  Bar o f 

Nebraska th a t same ye ar . He is  a member o f the American Bar As socia tion 

and serves as a co un ci l member o f . the ABA's Sec tion  on In div id ua l Rights 

and R espons ib ili ties . Oth er profes sion al  memberships inclu de  the Na tiona l 

Legal Aid  and Defender As so ciat ion and the American India n Bar Ass oc ia tio n.

A fte r gra duat ion  from law school,  Tr ud el l served as d ir e c to r o f the 

Fellows Program fo r  the  Robert F. Kennedy Memorial in  Washington, D. C.

He is  cu rr en tly  a member o f the Memorial Board of  D irec to rs .

Tr ud el l res ide s in  Oakland, C a li fo rn ia , where he is  exec ut ive  d ir e c to r 

o f the American Indian  Lawyer Training  Program, Inc.  - -  a no n -p ro fi t 

co rp or at ion which he co-founded  in  1973. AILT pro je cts  includ e:  1) a 

fe llo wsh ip  program fo r  India n at torneys 2) a law associa tes program fo r 

recent Ind ian  law gradua tes 3) an Ind ian  Trib a l Court  Advocate Tra in ing 

program 4) a research  and w ri ti n g  pro je ct in  Indian  law 5) the Ind ian  

Law Repor te r ,  a monthly lega l pe ri od ic a l.



STATEMENT OF 

JOSEPHINE MARIE WORTHY

BEFORE THE 

U.S. SENATE

COMMITTEE ON HUMAN RESOURCES

IN THE MATTER OF 

THE LEGA L SERVICES CORPORATION 

BOA RD OF DIRECTORS

February 7, 1978



32

Mr. Cha irman. Members of  the Human Resources Co mm itte e.

I am sure that  the re is a t ra d it io nal presentation which is made by nominees seeking the 

consent of  the  Senate. I, how ever, guess that  I am not  the "t ra d iti onal"  nominee. It  is 
seldom that  someone with  my background is given the  privelege  of serving in a decision 

mak ing capacity on a governmental body such as the Legal Services Corporat ion's  

Board of  Di recto rs.

My presence here today is, in my opinion, due jo in tly  to  the leadership displayed by 

many  of the members of  th is Co mm itte e and the  se ns itivi ty  of the cu rrent 

Ad minist ra tion.  In July, 1975, many of  you were  members of  the Senate Comm itte e on 

Labor and Public We lfare.  When you reviewed the  makeup of the  in it ia l governing body 

of  the Legal Services Co rporat ion , you passed a resolu tion  which said that  it  was your 

be lie f that , ".  . . the Co mmittee  has a responsib ility  to  advise as we ll as consent in 

nominations subm itte d by the Pres ident and does therefore hereby express its  strong 

be lie f that  fu tu re  nomin ations should take  accoun t of  the  need fo r inclusion on the  

Board of non-lawyers , women, and members of  the  c lie nt comm un ity .

I am a woman, a non-lawyer,  black and a member of the  c lie nt com mu nity.

Today, two oth er women, one of  them  a fe llo w member of  an ethnic minor ity , come 

before you fo r co nf irm at ion.  Your ef fo rts have been rewarded and I think  the  en tire 

cl ient comm unity w ill  be ne fit  as a res ult . You have recognized the  a bili ty  o f low income 
people to speak fo r themse lves , the  de sir ab ilit y and appropr iateness of our being a part 

of decis ion making which impacts  our lives  and the  inva lid ity  of  organiza tions which do 

not include women at  th e ir  top leve ls.

I am obviously pleased to  come before you as a prospective member of the Legal 

Services Corpo rat ion  Board of  Di recto rs. But , I recognize that  the most importa nt  point 

is that  poor people, be i t  mys el f or someone else, should always be part of  that  body.
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Legal Services has a special  mean ing to  me. I have experienced situ ations  in my 

personal li fe  where the ava ila b ili ty  o f th is resource made an essential di ffe rence.  I have 

helped my friends and neighbors to  make use of  our local program and I have seen the 

posit ive  impact which resulted. In my com mu nity, people with  comm on problems have 

been brought tog eth er to  exe rcise th e ir  basic legal rights.  The resu lt has been the 

remova l of  major ba rrie rs to  th e ir  ab ili ty  to  lead normal lives.

The in te rven tio n of our loc al legal services program has broken down dis crimina tory 

hir ing pra ctices by a loc al public housing au thor ity . The arb itr ary  suspension of  

students, with ou t cause and with ou t any due process, has been ended. The fa ilu re  of 

local agencies to  prov ide in te rp er te rs  fo r non-English  speaking persons has been 

addressed. The ille ga l wi thho lding  o f statutory benefits  fro m the eld er ly has been 

subs tant ia lly  reduced. A ll of  these thin gs are the  results  of  act ions taken through our 

local program. I could describe more th at  the comm unity, using the resource which is 

lega l services, has seen accomplished . I can only  guess at  the number of  evi ls which 

have been prevented by the presence of th is program.

My fa m ily , my friends and my commun ity  have a ll benefite d fro m the  wisdom of  the 

Congress in establish ing the legal services  program as an independent body fre e from 

polit ica l interfe rence.

Ye t, if  I am confi rmed by the  Senate, I w ill  st riv e to  have legal services programs 

accomp lish even more.

I say th is  because I know that  there  are  more than ten milli on  low income people in this 

coun try  who have never had the  advantage  of being w ith in  the  geograp hic area of  any 

lega l serv ices program. I w il l,  therefore,  join  with  oth er members of  the  cl ient  

comm un ity  in seeking a tr u ly  adequate lev el of funding  fo r the  Co rpo ration this year 

and in  the years to  come.

I w il l seek more funds not  only to  provide fo r more rep res entat ion  by attorneys and 

paralegals bu t because I know th at  we low income people want to  re ly  on ourselves to 

solve c ri ti c a l problems. But , of ten we do not  know how. If  the re were more preven tive
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legal educationa l programs conducted by legal services personnel, I fee l that  we could 

avo id many of  the cri sis  wh ich  constan tly beset us. We could then make sel f-he lp rathe r 

than  dependency our way of  li fe .

I wou ld also seek more in the way of cl ient involvement in the  affa irs  o f the local legal 

serv ices programs.  You r rec en t amendments to  the Corporatio n's leg isla tion have 

spelled ou t sig ni fic an t new roles fo r the  cl ient comm unity in the  setting of  program 

pr io ri tie s and increased our pa rti cip at ion on the  local governing bodies. I am sure, 

however that  the re are othe r things which we, as ind ivid ua l cl ients and as groups of  

concerned  people, can do. We wan t to  con tinue and improve the  efforts of programs to  

get to  the causes of  prob lems. There has been too  much at tent ion paid to the surface  

evidence of these prob lems and not  enough done in the  way of  long range/long term 

problem solv ing.  I w ill , if  conf irm ed , seek to insure that  the  programs ac tiv ely reach out  

to  a ll segmnents of  the  c lie n t comm unity and di re ct  services to  the most pressing needs 

in a fashion which w il l be ne fit  the  g rea tes t number o f people.

If  I am confi rmed there  are  oth er issues, relate d to  the adm inistr at ion  of  ju stice , which 

1 shall  hope to  see the  comm un ity  and legal services programs address. For example, 

the re are cu rre nt ly  many at tempts to  alte r the way in which the  cou rts are used. This 

is, in my opin ion, a f it  subject fo r jo in t examination by low income people and lega l 

services attorn eys. Sim ila rly , there  are questions which  need t o be addressed concerning 

the  formu la by which loc al  progams are funded and the problems of insuring th at  the 

rep resentation being provided is o f the  highest possible qu al ity .

I wou ld also exp lore the  appropr iateness of  my being a vehic le by which the cl ient  

comm un ity  can bring to  the at tent ion of  the Lady and the  Gent lemen of  the Senate 

issues which we feel  to  be of pa rti cu la r mer it.  One such issue rela tes  to those attorn eys 

and judges who have dem onstra ted  an a pprec iat ion  of the problems of  the poor and who 

deserve consideration fo r ele va tion to  the federa l bench. As you might  assume, poor 

people w il l be p art icula rly interes ted in addressing the problem which sees less than fiv e 

percent of  that  fed era l bench occupied by minor itie s or women.

I see the  Legal Services Co rpo rat ion  and the  progams it  funds as a prima ry resource in



35

the ef forts  of poor people to live normal productive lives and to give to our children 

that which all parents desire, i.e. dignity and sel f respect. If you decide to confirm me, I 

shall gladly join with  the other members of the Board , the members of the National 

Clients Council and other low income groups, as well  as the dedicated and committed 

attorneys, paralegals and other workers in our local programs who have done so much in 

the past and recognize how much has yet  to be done.

I thank you for this oppor tunity  to come before you and your consideration of my 

nomination.
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JOSEPHINE WORTHY

Josephine Worthy, 43 , of Holyoke, Massachusetts,  is  youth 

dir ecto r of  Bethlehem Baptist Church and pres iden t o f TOETFERT 

Housing Pr ojec t Tenants As socia tion. She is  on the Advisory 

Board of the O ff ic e o f Ch ild re n's Services  of the Massachusetts Department 

of Soc ial Services. From 1974 to 1976 she was a fa m ily  counselor 

a t Holyoke St re et  School.

Worthy is als o a member o f the Mayor's Youth Committee in 

Holyoke, on the Board of Di rectors o f the Holyoke Y. W.C .A ., and a 

member o f the Western He alth Planning Council.

She is a form er member of the Board of Di rector s o f Western

Massachusetts Legal Ser vice s,  Inc .
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Statement of Cecilia D. Esquer, Nominee for the Legal Services 
Corporation Board of Directors, before the 
Senate Committee on Human Resources 
Tuesday, February 7, 1978

Mr. Chairman, members of the Committee on Human Resources:

The events which have brought me before this highly respected 
body of elected representatives of American citizens have been 
unpredictable, challenging, overwhelming at times, but most of 
all a positive sign that individual citizens can share in the 
continuation of our Nation’s efforts toward insuring liberty and 
justice for all.

Despite the many positive experiences I had as a teacher 
during the eight years I was in the classroom, I felt more needed 
to be done to insure that all of our studnets were given an equal 
opportunity to become a contributing force in our society. So I 
became involved in our Nation's political process and found 
myself catapulted from the position of precinct committeeperson 
to a meraber-at-large of the Democratic National Committee by the 
McGovern-Fraser reforms.

The work of great leaders, like Martin Luther King, Jr., 
President John F. Kennedy, Senator Hubert H. Humphrey, Cesar 
Chavez and Senator George McGovern inspired me to strive for the 
improvement of the plight of the poor and the oppressed in our 
country. The changes achieved by the civil rights litigation of 
the 1960's, and the strong encouragement from my husband, Elias, 
and our two children, Andrea and Marcos, gave me the courage to 
endure the three-year ordeal at the Arizona State University 
College of Law.

As a third-year civil intern in our law school clinical 
program, I became acutely aware of the dire need for free legal 
services for poor people. As a board member of a local legal 
services program, I was also made aware cf the need to insure 
not only free legal services, but competent legal services as 
independent from outside interferences as those legal services 
offered at client expense.

The creation of the Legal Services Corporation went a long 
way toward assuring the independence necessary to render effective 
legal services to our Nation's poor. We can now concentrate on 
the goal of providing "equal access to the system of justice in 
our Nation."

Mr. Chairman, members of the Committee on Human Resources,
I feel very humble and gratified that I am being afforded this 
opportunity to personally participate in our Nation’s efforts to 
achieve this noble goal.

Thank you very much.
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R E S U M E

Cecilia D. Esguer
1720 East Palmcroft Drive
Tempe, Arizona 85282
Home phone: (602) 966-5743 
Office phone:(602) 271-3943
Birthdate: May 18, 1942

Married, 2 children (11, 7)

EDUCATION

Law School Arizona State University College of Law, Tempe
Arizona. J.D., May, 1976.

Academic Honors: American Jurisprudence Award, 
Family Law
Activities: Student Bar Association; Volunteer
in Tax Assistance (VITA): El Grupo - Chicano
Law Students Association; Council on Legal 
Education Opportunity (CLEO) Selection 
Committee; CLEO Tutorial Committee; Board of 
Directors, Valle del Sol, Inc. (1972-75); Board 
of Directors, Maricopa County Legal Aid Society 
Member-at-Large, Democratic National Committee 
(J973-77); Executive Committee, National 
Association of Latino Democratic Officials; 
Executive Committee, Democratic Party of
Arizona (1973-76).

Graduate Arizona State University College of Liberal Art. 
Tempe, Arizona. Master of Arts (Spanish), 
December, 1965

Pima College, Tucson, Arizona. Certificate for 
EPDA Summer Institute in Guadalajara, Jalisco, 
Mexico, from June 26, 1972, to July 28, 1972, 
Mr. Henry Oyama, Director. (Institute for 
training bilingual educators)

Under-
Graduate

Arizona State University College of Education, 
Tempe, Arizona. Bachelor of Arts (Business 
Education), June, 1963
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Academic Honors: United Business Educators 
Association "Outstanding Business Education 
Student" Award
Activities: Pi Omega Pi, National Business
Education Honorary, President; Alpha Pi Epsilon, 
National Secretarial Honorary, Project Chairman; 
Business Administration Council, Secretary; 
College of Education Academic Council

EMPLOYMENT
8/77-Pres.

3/77-7/77

9/71-6/72

9/70-6/71

8/65-2/66 & 
9/68-1/70 
8/66-6/68

2/65-7/65

9/64-2/65

9/63-6/64

Assistant Attorney General, Attorney General of 
Arizona, 200 State Capitol Bldg., 1700 West 
Washington, Phoenix, Arizona 85007, Rod 
McDougall, Chief Counsel, Civil Division.

Law Clerk, State Department of Education, temporary 
appointment, David Rich, Assistant Attorney General

Faculty Associate, Foreign Language Department, 
Arizona State University, Tempe, Arizona, one-year 
appointment, Dr. Quino E. Martinez.
Spanish Teacher, Evening Division, Mesa Community 
College, Mesa; Arizona, Dean Roger Worsley.

Spanish Teacher, McClintock High School, Tempe, 
Arizona, William Boyle, Principal.
Spanish Teacher, Baker Junior High School, Tacoma 
Public Schools, Tacoma, Washington, Carl Dellaccio, 
Foreign Language Coordinator.
Teacher of Typewriting, General Business, Spanish 
and English to high school students, Arizona State 
Tuberculosis Sanatorium, Tempe, Arizona,
Mrs. Dougherty, Head Teacher. (Part-time while 
attending graduate school).
Secretary, ASU Mathematics Department, part-time 
while attending graduate school. Dr. Evar Nering, 
Chairman.
Business Education and Social Studies teacher, Ray 
District High School, Kearny, Arizona, Bob Chastain 
Superintendent.
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1959-1963 Secretary, part-time while attending undergraduate 
school, Marketing Department, ASU, Dr. William A. 
Nielander (deceased), Chairman.

1959-1963 Various secretarial jobs during the summer including 
work in law offices, engineering firms, investment 
company, refrigeration company, and other types of 
businesses.

ORGANIZATIONS - CURRENT
American Bar Association, State Bar of Arizona, 
Maricopa County Bar Association
Board of Directors, Maricopa County Legal Aid 
Society (1975- ); Board of Directors, Valle del
Sol, Inc. (1978- ); KTAR-TV Minority Advisory
Committee, (1977- ).

RESEARCH AND WRITING
With Liberty and Justice for Some: Chicanos, the 
Immigration and Naturalization Service and Civil 
Liberties
No More Good Men to Serve? The Implications of 
Wood v. Strickland, 95 S.Ct. 992 (1975) [Liability 
of individual school board members)
The Chinle School Problem: Education, Taxation, 
Representation (Indian Law paper)

SPECIAL AREAS OF INTEREST
School law, poverty law, civil rights

SPECIAL QUALIFICATIONS
Fluent in Spanish

REFERENCES
Will be furnished upon request

(January, 1978)
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ADDENDUM

Married to: Elias Y. Esquer
Professor (Spanish, Chicano History) - Foreign 
Language Department, Mesa Community College, 
Mesa, Arizona (1970 - Present)
Member, Tempe Union High School Board of 
Trustees (1970-1976), President (1976)
National Education Association (NEA) Special 
Committee on Resolutions (1977 - Present)

NEA Finance Committee (1975 - 1977)
NEA Indo-Hispanic Task Force (1971 - 1973)

NEA Chicano Task Force Chairman (1974 - 1975)

Chairman, Victory Acres Neighborhood Redevelop 
ment Project Area Committee (1975 - Present)
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RESUME
STEVEN L. ENGELBERG

Office Home

2033 M Street, N.W., Suite 404 
Washinoton, D.C. 20036 
(202) 452-1930

4813 Grantham Avenue
Chevy Chase, Maryland 20015
301-652-0993

Born March 15, 1942 at Memphis, Tennessee 

Married, with two children

Education;
College; University of Michigan, 1959-63, A.B. with high

distinction and high honors in political science.

Phi Beta Kappa; Phi Kappa Phi; vice-president 
of Pi Sigma Alpha, National Political Science 
Honorary; William Jennings Bryan Prize, 1963, 
given to outstanding student in political 
science, Angell Scholar.

Legal; Harvard Law School, 1963-66, LL.B., Cum Laude.
Project Chairman, Harvard Civil Liberties Research 
Service; Study of Parole Revocation Procedure of 
the U. S. Parole Board for Professor James Vorenberg, 
then Chief of Office of Criminal Justice, U.S. Depart­
ment of Justice; Represented Harvard Law School as 
student assistant at Middlesex County (Mass.) District 
Attorney's Office.

Georgetown University Law Center, 1966-63, LL.M. and 
Certificate of Proficiency in Trial Advocacy (E. Barrett 
Prettyman Fellow in Georgetown Legal Intern Program)

Member of Committee planning the D.C. Ba r’s Criminal 
Practice Institute (1967 and 1968)
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Em ploy men t E x p e r ie n c e ;

S e p te m b e r,  197 4 -  p r e s e n t

F e b ru a ry , 1973  -  A u g u s t,  1974

J a n u a ry ,  196 9 -  J a n u a ry ,  1973

J u l y ,  1968  -  J a n u a ry , 1969

S ep te m b e r,  196 6 -  J u l y ,  1968

Summ er,  196 5

Su mmers, 1963, 196 4

P a r t n e r — P r i c e ,  G ro ve,
E n g e lb e rg  &. F r i e d ,  P .C .

A t to r n e y , W ash in g to n , D.C .
Law f i r m  o f  Amram, Hahn & 
S an d g ro u n d .

L e g i s l a t i v e  C o u n se l to
S e n a to r  W a lt e r . F.. M ondal e.

A s s i s t a n t  t o  U nder  S e c r e ta r y  
o f  T r a n s p o r t a t i o n ,  Hon. Jo hn  
E. R obso n.

R e p re s e n te d  i n d ig e n t s  i n  c r im i ­
n a l  an d c i v i l  m a t t e r s  i n  th e  
D i s t r i c t  o f  C olu m bia  c o u r t s  a s  
G eo rg et ow n L e g a l I n t e r n .

S tu d e n t  A s s i s t a n t ,  U .S . A t to rn e y  
O f f i c e ,  S o u th e rn  D i s t r i c t  o f  N.Y

S tu d e n t  A s s i s t a n t ,  C iv i l  R ig h ts  
D iv i s io n ,  U .S . D epart m en t o f  
J u s t i c e

T ea ch in g  E x p e r ie n c e ;

F a l l ,  1968 -  pr-oo eiM: A d ju n c t P r o f e s s o r ,  G eo rg et ow n 
U n iv e r s i ty  Law C e n te r  (S em in ar 
in  P o v e r ty  and  A d m in is tr a t io n  
o f  C i v i l  J u s t i c e )

A d m it te d  t o  P r a c t i c e : U .S . D i s t r i c t  C o u rt f o r  th e  
D i s t r i c t  o f  C olu m bia  (D ec em be r,  
19 66)

P u b l i c a t i o n s ;

U .S . C o u rt o f  A p p ea ls  f o r  th e  
D i s t r i c t  o f  C olu m bia  C i r c u i t  
( J a n u a ry , 19 67 )

f r. ; i s

Law an d T a c t i c s  in  E x c lu s io n a ry  H e a r in g s ,
C o. ,  1969 , (o ne o f  s i x  a u th o r s ) .

C o in e r  P u b l i s h in g

P r e - T r i a l  C r im in a l Co mmitm en t to  M en ta l I n s t i t u t i o n s : The
P ro c e d u re  in  M a s s a c h u s e tt s  an d S u g g e s te d  R e fo rm s , 17 
C a th o l i c  U n iv e r s i ty  Law Re vie w 163  (N o.  2~, W in te r  196 7)

R e f e r e n c e s ; On r e q u e s t
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Name: Hillary Rodham S.S.No. 353-40-2536
Address: Home: 5419 L Street

Little Rock, Arkansas 72205
Business: Rose, Nash, Williamson, Carroll,

Clay & Giroir
720 West Third Street
Little Rock, Arkansas 72201

Personal Background: Born October 26, 1947; Chicago, Illinois 
Age: 30

Education: B.A. with High Honors, 1969
Wellesley College, Wellesley, Mass. 
President, College Government; Vida 
Dutton Scudder Scholarship for Graduate 
Studies

Professional
Experience:

J.D., 1973
Yale Law School, New Haven, Connecticut 
Barristers' Union Prize Trial; Director, 
Barristers' Union; Original Board of 
Editors, Yale Review of Law and Social 
Action; Yale Legal Services; Participant 
in Special Program in Law and Psychiatry 
sponsored by the Yale Law School, the 
Yale Child Study Center and the Yale 
Medical School; Law Clerk for New Haven 
Legal Assistance Association; Research 
Assistant for Prof. Joseph Goldstein, 
Yale Law School, for book he authored 
with Drs. Anna Freud and A1 Solnit, 
Beyond the Best Interests of the Child.

2/1/77-present Associate in Litigation Division of
Rose, Nash, Williamson, Carroll, Clay 
& Giroir, Little Rock, Arkansas.

8/74-1/31/77 Assistant Professor of Law, University 
of Arkansas School of Law; Director, 
University of Arkansas Legal Aid Clinic, 
Texarkana Prison Project and Cummins 
Prison Projects, Fayetteville, Arkansas.

8/74-present Private Practice of Law, Fayetteville, 
Arkansas
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9/75-present Reporter for the Federal Court of 
the Eastern District of Arkansas
Speedy Trial Planning Group.

1/74-8/74 Counsel, Impeachment Inquiry Staff,
House Judiciary Committee.

6/73-1/74 Staff attorney with Children's Defense
Fund, Cambridge Massachusetts and
Washington, D.C.; Legal Consultant 
to the Carnegie Council on Children,
New Haven, Connecticut, funded by the
Carnegie Foundation, New York City.

Publications: "Children Under the Law", Harvard
Educational Review, January, 1974.

"Children's Policies: Abandonment and
Neqlect", Yale Law Journal, June, 1977.

Report of Panel on Justice, Southern
Regional Conference on Humanities and
Public Policy, May, 1976.

Handbook on Legal Rights for Arkansas
Wome n.
Book Review of All Our Children for
Public Welfare, (to be published in 
next issue).

Affiliations: Organizer and Board Member, Northwest
Arkansas Legal Services, Inc.

Founder and Board Member, Arkansas
Advocates for Children and Families.

Institute of Judicial Administration,
Juvenile Justice Standards Project,
National Drafting Committee on Pre- 
and Non-court Handling of Juvenile
Problems.
Governor's Commission on the Status of
Wome n.
American Bar Association

Arkansas Bar Association
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ROBER T M FRICE  
DA NIEL  C GROVE 
STEVEN L. ENCELBERC 
ALFRED  S. FRIED  
MICHA EL  B CROSS 
JUDSON W. STARR
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TELEPHONE 12021 452-1 930

OF COUNSIL .
PH ILIP W MOORE

February 10, 1978

MAR YLA ND OFFICE:
ROBERT M PRICE 

STEVEN L. ENCELBERC 
ALFRED  S FRIED  

14745 MA IN STREET 
UPPER MARLBORO, MD 20870

V IR C IN IA  OFFICE
DA NIEL  C. CROVE

40 85  CHAIN  BRIDCE ROAD, SUITE 20 3  
FAIRFAX. V IR CIN IA  22 03 0

The Honorable Harrison A. Williams, Jr. 
Chairman
Senate Committee on Human Resources 
4230 Dirksen Senate Office Building 
Washington, D.C. 20510
Dear Mr. Chairman:

The following are my responses to questions sub­
mitted by Senators Javits and Cranston at the February 7, 
1978 confirmation hearing for nominees to the Legal Ser­
vices Corporation Board of Directors.

Senator Javits submitted three questions:
Q-l. What is the extent of your concern for the 

adequacy of legal services for non-minority poor people?
Answer: The Legal Services Corporation Act makes

it clear that all poor people must have access to the pro­
grams authorized by that legislation. While I have seen 
no evidence to indicate that non-minority poor people are 
being discriminated against by the Legal Services Corpora­
tion or its grantees, I certainly will be very sensitive to 
such an issue if it should arise in the future.

Q-2. How do you think the Legal Services Corpo­
ration ought to respond to situations in which there are 
conflicts of interest between different groups of poor 
people and a community legal services office elects to 
represent one group against another?

Answer: In the first instance, I believe that
any conflicts of interest between different groups of poor 
people, should be resolved by the local governing organiza­
tion of each of the Corporation's grantees. It is my under­
standing that every effort has been made by the Corporation 
to resolve such disputes in this manner in the past, and it 
is also my understanding that for the most part, these con­
flicts have been adequately handled by the local governing
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Board of a particular grantee. However, in the event that 
this type of conflict does require a policy decision by the 
Corporation's Board of Directors, I would certainly make 
every effort to help develop fair and equitable policies to 
resolve such conflicts at the local level.

Q-3. What is your view of the need to improve 
the access of handicapped persons to local legal services 
program offices?

Answer: I believe it is vitally important for the
Legal Services Corporation to ensure access of handicapped 
persons to legal services programs. It is my understanding 
that the Corporation is subject to the provisions of the Re­
habilitation Act of 1973, which prohibits discrimination 
against handicapped persons in any federally funded program, 
and it is also my understanding that the Corporation's staff 
is now in the process of preparing guidelines and regulations 
for its grantees to ensure compliance with this legislation.

The Corporation's Board of Directors must take 
every step possible to ensure compliance with existing legis­
lation prohibiting discrimination against handicapped persons.

The following are my answers to the questions sub­
mitted by Senator Cranston;

Q-l. Why do you wish to serve on this Board?
Answer: I have been involved with the Legal Ser­

vices program, both directly and indirectly, since graduating 
from law school in 1966. From 1966 through 1968, I was a 
member of the Georgetown Legal Intern Program, and part of my 
duties in that program consisted of serving as a staff attorney 
in several different District of Columbia neighborhood Legal 
Services offices.

From 1969 through early 1973, I was a legislative 
assistant to Senator Walter F. Mondale, and in that capacity,
I assisted the Senator in working on a number of issues in­
volving the Legal Services program, including assisting him 
and others in the development of the Legal Services Corporation 
legislation.

I have also done some consulting work for the Legal 
Services Corporation, primarily assisting them in the sub­
mission of their budget for FY 1977. On an informal basis,
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I have also advised members of the Corporation staff on later 
budget submissions.

Based on this prior experience, I have a strong 
professional interest in the work of the Legal Services Cor­
poration. But more important, as an attorney, I am strongly 
committed to the concept of equal justices under law, and I 
believe that service on the Corporation’s Board of Directors 
will enable me to make some contributions to improving access 
to justice for those Americans who have been denied this 
access in the past.

Q-2. What do you think will be the nature of the 
contribution you will make to the Board?

Answer: Based on my prior experience with the
Legal Services program, I believe that my primary contribut­
ion to the Board will be in the area of developing the 
Corporation's annual budget, and assisting the Corporation 
in its relationship with the Congress and other government 
agencies.

Q-3. Do you agree that Board members ethically 
must avoid any conflict of interest, even if not strictly 
within the Act's proscriptions?

Answer: Yes.
Q-4. A. Would you enter a case or negotiations 

where an opposing party is represented by a Legal Services 
attorney?

B. Will your law firm take such a case while you 
serve on the Board?

Answer: Because of the nature of my own practice, 
it is very unlikely that I personally will be involved in 
such a case. However, based on my understanding of the Canons 
of Ethics and the role of the Legal Services Croporation 
Board, I do not believe that there would necessarily be a 
conflict of interest under either of the circumstances out­
lined in this question. But I am aware of the potential that 
a conflict of interest could arise, and I will take every step 
possible to avoid even the appearance of a conflict. In other 
words, if there is any question of a conflict of interest 
arising, I  will consult with the Corporation's General Counsel, 
and if there is even the slightest appearance of such a con-
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flict, I will disclose the conflict to the Board and iso­
late myself from any Board decision affecting such a case, 
or take whatever other steps deemed appropriate.

I have instituted a reporting system within my 
law firm to ensure that X am informed of any future cases 
involving Legal Services attorneys on the other side.

Q-5. Do any of you now represent, or have you 
represented, any client in litigation or negotiations against 
a party represented by a Legal Services attorney, for example, 
a local government unit, school district, or finance agency?

If so, will you terminate any relationship that 
still exists to such a client regarding any on-going contro­
versy?

Answer; To the best of my knowledge, I do not 
presently represent any client in litigation or negotiations 
against a party represented by a Legal Services attorney. 
However, as an associate of a law firm that X am no longer 
affiliated with, X did do a limited amount of work on one 
case involving commerical issues, where a Legal Services 
attorney was representing the opposing party.

To the best of my knowledge, the law firm with 
which I am presently affiliated now represents one client 
in litigation against a party represented by a Legal Ser­
vices attorney. In the past, this law firm has been in­
volved in a few isolated cases in which a Legal Services 
attorney represented the opposing party.

As indicated above, I do not believe it is nec­
essary to terminate my law firm's relationship in the one 
existing case involving a Legal Services attorney.

Q-6. A. What prior involvement have you had 
with Legal Services programs?

B. What contacts have you had, since your nomi­
nation was first announced, with Legal Services programs 
in your home communities or elsewhere?

Answer; As to my prior involvement with Legal 
Services programs, I have answered that question in num­
ber 1 above, dealing with the issue of why X wish to serve 
on the Corporation's Board.
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The only contact X have had with Legal Services 
programs since my nomination was first announced are several 
congratulatory notes received from friends of mine, who are 
now serving as Directors of Legal Services programs funded 
by the Corporation.

Q-7. A. What organizations concerned with the 
poor have you been involved in?

B. What was the nature of your involvement?
Answer; From 1966 through 1968, X was a member 

of the Georgetown Legal Intern Program, and
I represented indigent defendants in criminal and civil cases 
in the District of Columbia. In that capacity, I served on 
a part-time basis as a staff attorney in several District of 
Columbia neighborhood Legal Services offices.

Other than that, I am presently a member of the 
Steering Committee of the Washington Lawyers*Committee for 
Civil Rights under law, and although that organization is 
primarily concerned with civil rights issues, there is some 
overlap with organizations concerned with the poor.

Q-8. A. Do you believe that it is appropriate for 
Legal Services attorneys to litigate against state govern­
ments?

B. Do you believe that there should be any re­
strictions imposed upon such litigation?

Answer; I believe that is is appropriate for Legal 
Services attorneys to litigate against state governments ? in­
deed, any restrictions against such litigation would violate 
the Canons of Ethics.

Q-9. If a client's rights are being or may in the 
future be violated by the actions or proposed actions of a 
governmental agency, do you believe it appropriate for Legal 
Services programs to seek to have agency policy or regulations 
or proposed policies or regulations changed through non­
adjudicatory advocacy before that agency?

Answer; I believe it is appropriate for Legal 
Services programs to seek to have agency policy or regulations
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or proposed policy or regulations changed through non-adjudi­
catory advocacy before a particular agency, so long as such 
representation is consistent with the Legal Services Corpora­
tion Act.

me know
If you need additional information, please let

Sincerely

Steven L. Engelberg

SLE:ir
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RESPONSE TO QUESTIONS FROM SENATOR JAVITS 
BY HILLARY RODHAM, NOMINEE TO THE BOARD OF 

DIRECTORS, LEGAL SERVICES CORPORATION

1. What is the extent of your concern for the adequacy 
of legal services for non-minority poor people?
I am concerned with the adequacy of legal services 
for all poor people.

2. How do you think the Legal Services Corporation 
ought to respond to situations in which there are 
conflicts of interest between different groups of 
poor people and a community legal services office 
elects to represent one group,-against another?
My opinion about the appropriate response, if 
any, would depend on the facts of the particular 
case.

3. What is your view of the need to improve the access 
of handicapped persons to local legal services 
program offices?
I favor improved access, when necessary, for 
handicapped persons to legal services program 
offices.
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RESPONSE TO QUESTIONS FROM SENATOR CRANSTON 
BY HILLARY RODHAM, NOMINEE TO THE BOARD OF 

DIRECTORS, LEGAL SERVICES CORPORATION

1. Why do you wish to serve on this board?

I have worked with a variety of legal services 
programs since I was a student at the Yale Law 
School. When I served on the faculty of the 
University of Arkansas School of Law at Fayette­
ville, Arkansas, I started the first legal clinic 
the state ever had and have continued to work with 
the newly funded legal services corporations now 
serving the state as a private attorney. I am 
interested in the future of legal services and 
dedicated to improving access to our legal system 
for all poor people.

2. What do you think will be the nature of the contri­
bution you will make to the Board?

I believe my experiences in legal services will 
benefit the Corporation. I am not sure as yet what 
specific contribution I will make but expect to 
work hard to ensure the Corporation’s success at 
achieving its objectives.
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1. Do you agree that board members ethically must
avoid any conflict of interest, even if not strictly 
within the Act's proscriptions?
Yes

2A&B. Would you enter a case or negotiations where an
opposing party is represented by a legal services 
attorney?
Yes. I do not consider my role on the national 
board as a representative of the local boards and 
attorneys setting policies and taking cases 
throughout the country and, therefore, do not 
perceive any conflict. Each case, of course, 
will be evaluated on its own merits.

3. Do any of you now represent, or have you represented, 
any client in litigation or negotiations against 
a party represented by a legal services attorney, 
for example, a local government unit, school 
district, or finance agency? If so, will you 
terminate any relationship that still exists to 
such a client regarding any on-going controversy?

No. No.
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IA. What prior involvement have you had with legal ser­
vices programs?

While in law school, I worked with both the Yale 
Law School Legal Services and the New Haven Legal 
Assistance Association. When I joined the faculty 
of the University of Arkansas School of Law at 
Fayetteville, Arkansas, I assumed responsibility 
for all clinical programs. These included two 
programs of prison legal assistance, funded by the 
state and federal governments. In addition, I 
began a legal clinic staffed by law students 
which was the only legal assistance program in 
that part of the state. In fact, in 1974 there 
were only three legal services programs in the 
entire state. I was able to obtain increased 
funding for the legal clinic from the Arkansas 
Bar Association and later began negoations with 
the Legal Services Corporation regional office at 
Atlanta to fund a program in Northwest Arkansas.
I served on the Board of the Northwest Arkansas 
Legal Services Corporation, Inc. until my recent 
resignation.

IB. What contacts have you had, since your nomination 
was first announced, with legal services programs 
in your home communities or elsewhere?

Since my nomination, I have spoken with represen­
tatives of two of the Arkansas projects.

2A&B What organizations concerned with the poor have you 
been involved in? What was the nature of your 
involvement?

In addition to my involvements as a legal intern, 
attorney and law professor in legal services pro­
grams, I have worked with a number of private 
organizations concerned with the poor: Washington 
Research Project, Washington, D.C. (legal intern); 
Children’s Defense Fund of the Washington 
Research Project, Cambridge, Massachusetts and 
Washington, D.C. (staff attorney); Carnegie 
Council on Children, New Haven, Connecticut 
(legal consultant); Arkansas Advocates for Children 
and Families, Little Rock, Arkansas (board member).
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IA. Do you perceive any conflicts of interest arising 
from your husband's position as Attorney General 
of the state of Arkansas and any decisions as a 
member of the board of Legal Services Corporation 
affecting any legal services programs in the 
state of Arkansas?
No. I do not perceive any conflicts.

IB. How would you handle such conflicts?
If any conflicts were to arise, I would 
either abstain from any decision affected by the 
conflict or decide on the basis of the best 
interests of the Board, my primary responsibility.

2A. Do you believe that it is appropriate for legal 
services attorneys to litigate against state 
governments?

Ye s.
2B. Do you believe that there should be any restric­

tions imposed upon such litigation?

No.

3. If a client's rights are being or may in the future 
be violated by the actions or proposed actions 
of a governmental agency, do you believe it 
appropriate for legal services programs to seek 
to have agency policy or regulations or proposed 
policies or regulations changed through non­
adjudicatory advocacy before that agency?

Ye s.
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«  LEGAL SERVICES CORPORATION
733 Fifteenth Stree t, N.W ., Washington,  D. C. 20005 (202) 376-5100

Thomai Ehrlich 
Preudenl

E. Clinton Bamberger. Jr. 
Ex n uti*t  I u f-P rt vd tH i

February 16, 1978

BY HAND
Honorable Alan Cranston
229 Russell Senate Office Building
United States Senate
Washington, D.C. 20510

Dear Senator Cranston:
This is to supplement the answer I previously submitted 

to Question No. 2 that you propounded during the hearings 
on February 7, 1978, concerning the President's nominations 
for membership on the Board of Directors of the Legal 
Services Corporation. Question 2 asked: "Would you enter 
a case or negotiations where an opposing party is represented 
by a legal services attorney?"

I am very sensitive, to the importance of not only 
avoiding conflicts of interest in my capacity as a member 
of the Board of Directors of the Legal Services Corporation 
but also of avoiding the appearance of conflict. I have 
made known my association with the Board of Directors not 
only to my firm but also to the legal services attorneys 
here in the state, so that if it ever were to occur that a 
member of my firm were representing a party opposed to a 
client represented by a legal services attorney, I would be 
able to assure the legal services attorney that he or she 
should pursue the client’s interest as vigorously as possible.

Very truly yours,

Hillary Rodham



58

RESPONSES TO QUESTIONS FROM SENATOR JAVITS 
BY CECILIA ESQUER, NOMINEE TO BOARD OF DIRECTORS, 

LEGAL SERVICES CORPORATION

1. What is the extent of your concern for the adequacy 
of legal services for non-minority poor people?
I am concerned with the delivery of services to all 
poor people on an equitable basis. The local legal 
services boards must establish priorities to insure 
that the resources of the office are allocated 
fairly and reasonably.

2. How do you think the Legal Services Corporation ought 
to respond to situations in which there are conflicts 
of interest between different groups of poor people 
and a community legal services office elects to 
represent one group against another?
Where a conflict of interest exists between groups 
of poor people, it is important for local boards to 
decide which group shall be represented. These 
decisions require the exercise of independent pro­
fessional judgment. A local board is in the best 
position to decide what is in the best interest of 
clients.

3. What is your view of the need to improve the access 
of handicapped persons to local legal services pro­
gram offices?
I am committed to the policies of the Rehabilitation 
Act of 1973.
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RESPONSES TO QUESTIONS FROM SENATOR CRANSTON 
BY CECILIA ESQUER, NOMINEE TO BOARD OF DIRECTORS, 

LEGAL SERVICES CORPORATION

1. Why do you wish to serve on this board?

I am committed to the expressed goal of the Corpora­
tion to ensure that legal services are available to 
poor people.

2. What do you think will be the nature of the contri­
bution you will make to the board?

My membership on the board of directors will lend 
an added perspective to the board. As a former 
member of a local governing board, I am familiar 
with the problems encountered by local programs.
In addition, the presence of minority women on the 
board will enhance the credibility of the Corporation.

IA. What prior involvement have you had with legal 
services programs?

I served on the Maricopa County Legal Aid Society 
(MCLAS) Board of Directors for the last two years, 
including one year as a second vice-president.

I also completed a one semester law school civil 
internship in a clinical program which provided 
free legal services to the residents of Guadalupe 
and Victory Acres.

IB. What contacts have you had, since your nomination 
was first announced, with legal services programs 
in your home communities or elsewhere?

In addition to a congratulatory note from the 
Project Advisory Group, I have received informative 
materials from the Corporation offices and attended 
a meeting of the Arizona Statewide Legal Services 
Project. I also met a person who works with the 
Reginald Heber Smith Program while he was visiting 
the MCLAS program.

2A. What organizations concerned with the poor have you 
been involved in?

Valle del Sol, Inc.; Guadalupe Organization; United 
Farmworkers.
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2B. What was the nature of your involvement?
Valle del Sol, Inc. - I served on the Board of 
Directors from 1972-75. Valle del Sol, Inc. is a 
private non-profit corporation which has components 
in education, narcotic prevention, health, and 
family counseling. In the area of education, it 
has provided technical assistance to school districts 
in a variety of subjects including desegregation; 
bilingual programs; cultural enrichment programs; 
community-school relations, and parent involvement 
programs.

Guadalupe Organization, Inc. (G.O.) - I have worked 
on a volunteer basis with G.O. since 1968. My 
involvement with G.O., a private-non-profit cor­
poration, began when I was a teacher and sought G.O.' 
help to reduce the high drop out rate in our high 
school. Since then I have assisted in fund-raising 
efforts to support G.O. projects.

G.O.'s members are residents from the Town of 
Guadalupe, a community of Yaqui Indians and Mexican- 
Americans. Guadalupe has an unemployment rate of 
approximately 30 percent with more than 50 percent 
of its residents earning incomes below the poverty 
guidelines.

G.O.'s activities led to the incorporation of 
the Town of Guadalupe which assures that the tri­
lingual, tri-cultural attributes of the community 
will be subject to the wishes of the local residents 
and not to the whims of the surrounding metropolitan 
centers.

United Farmworkers, Inc. (UFW) - From 1971 through
1973, I actively supported the efforts of the
UFW to improve the working conditions for farmworkers
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IA. Do you perceive any conflicts of interest arising 
from your position in the Attorney General's Office 
of the State of Arizona and any decisions as a mem­
ber of the Board of Legal Services Corporation 
affecting any legal services programs in the State 
of Arizona?
I do not anticipate any conflicts of interest 
arising from my position in the Attorney General's 
Office. The Legal Services Corporation, is a 
funding agency and is not involved in litigation 
which may arise between a client of a local legal 
services program and a state agency represented 
by the Office of the Attorney General.

IB. How would you handle such conflicts?

If an action were brought against a state agency 
which I represent as an Assistant Attorney General 
because I was a member of the LSC Board, I would 
request the case be handled by another Assistant 
Attorney General.

2A. Do you believe that it is appropriate for legal 
services attorneys to litigate against state 
governments?
Yes. Legal services attorneys are required to 
represent their clients zealously within the 
bounds of the law. No distinction should be 
made between private versus public representation.

2B. Do you believe that there should be any restric­
tions imposed upon such litigation?

Any restrictions imposed upon such litigation 
should be the same as those imposed upon the private 
ba r.

3. If a client's rights are being or may in the future 
be violated by the actions or proposed actions of 
a governmental agency, do you believe it appropriate 
for legal services programs to seek to have agency 
policy or regulations or proposed policies or 
regulations changed through non-adjudicatory 
advocacy before that agency?

Ye s.
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American Indian Lawyer Training Program , Inc.
A NON-PROFIT CORPORATION

February 9, 1978

Honorable Harrison A. Williams, Jr. 
United States Senate 
352 Russell Senate Office Building 
Washington, D.C. 20510

Re: Confirmation Hearing for 
Nominees to sit on Legal 
Services Corporation's 
Board of Directors

Dear Senator Williams:

Enclosed are my responses to questions raised during the confirmation 
hearing held on Tuesday, February 7, 1978. My responses are addressed to 
the questions raised by Senators Cranston and Javits.

If additional information is needed, please don't hesitate to request 
such information at your convenience.

Respectfully,

Richard Trudell

Enclosure
RT:gp

Zo -42 6 74

31 9 MACARTHUR BOULEVAR D OAKLAND. CA 9 46 10  TELEPHONE 1415 )334 -933 3 

1712 N STREET, N W  . WASHING TON. D C  20 03 6 TELEPH ON E(2021 '3 6  408 5



63

RESPONSES

of

RICHARD TRUDELL 
Attorney

Oakland, California

to

Questions for Nominees to Legal Services Corporation 
Board of Directors

February 9, 1978

The following are my responses to questions raised by Senators Javits 

and Cranston at the confirmation hearing held on Tuesday, February 7, 1978.

QUESTION 1

What is the extent of your concern for the adequacy o f legal services for 
non-minority poor people?

RESPONSE

My concern for the delivery of legal services to the disadvantaged applies

equally to everyone in need of legal representation, regardless of race or 

economic status. Everyone is entitled to equal access to the legal system.

Congress and the legal profession must work in concert to ensure that no one

is denied legal representation on the basis of his or her status in society.
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QUESTION 2

How do you think the Legal Services Corporation ought to respond to situations 
in which there are conflicts of interest between different groups of poor peopl 
and a community legal services office elects to represent one group against 
another?

RESPONSE

In controversies which require public legal representation for both parties, 

legal services programs must assure that each side is adequately represented. 

However, a legal services program cannot and should no represent both sides.

If two groups or individuals are eligible for a legal services program’s 

service, the program’s board should make a decision as to who will be represent 

ed by the program and should assist the other side in securing competent, 

independent representation.

QUESTION 3

What is your view of the need to improve the access of  handicapped persons to 
local legal services program offices?

RESPONSE

The facilities of a legal services program must not hinder or discourage the 

handicapped from seeking its services. If structural changes are necessary to 

accommodate the handicapped, they must be made.

QUESTION 4

Why do you wish to serve on this board?

RESPONSE

I have always been and will continue to be committed to the proposition that 

everyone, regardless of status in society, is entitled to equal access to the 

legal system. In my view, the Legal Services Corporation must keep this 

proposition foremost in mind. I want to ensure that the Legal Services

Corporation is responsive to the legal needs of every citizen.



65

QUESTION 5

What do you think will be the nature of the contribution you will make to the 
board?

RESPONSE

Given the fact that I am of Native American descent and that I have worked

for and with the disadvantaged, I feel that I can bring to the Legal Services 

Corporation sensitivity to the needs of the poor, experience in working with 

poor people, commitment to improving their status in society, and concern

about their plight.

QUESTION 6

R. What prior involvement have you had with legal services programs?
B. What contacts have you had, since your nomination was first announced, 
with legal services programs in your home communities or elsewhere?

RESPONSE

A. None.

B. I have received one phone call congratulating me on being nominated to 

sit on the Legal Services Corporation’s Board of Directors.

QUESTION 7

A . What organizations concerned with the poor have you been involved in?
B. What was the nature of your involvement?

RESPONSE

A. I have been involved with the Robert F. Kennedy Memorial, a private operating

foundation which focuses on the educational rights of the disadvantaged, and the

American Indian Lawyer Training Program, which focuses on strengthening the

Indian legal community and facilitating the development of Indian law.

B. I serve on the Robert F. Kennedy Memorial’s Board of Directors and have 

worked for the Memorial. I also serve on the American Indian Lawyers Training

Program's Board of Directors and am presently employed by the program.
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QUESTION 8

A . Do you  b e li e v e  th a t  i t  i s  a p p ro p r ia te  fo r  le g a l s e r v ic e s  a tt o rn e y s  to  
l i t i g a t e  a g a in s t s t a t e  go ve rn m en ts?
B. Do you  b e l ie v e  th a t  th e r e  sh ou ld  be  an y r e s t r i c t i o n s  im po se d upon su ch  
l i t i g a t i o n ?

RESPONSE

A. Yes, if the client is eligible for legal representation from a legal 

services program and has a legitimate claim against a governmental entity, 

his or her right to due process and equal protection of the law must not be 

watered down merely because the defendant is the state government.

B. No, a wrong is a wrong regardless of who commits it.

QUESTION 9

I f  a c l i e n t ' s  r ig h ts  are  b e in g  o r  may be  in  th e  fu tu r e  v io la te d  by  th e  a c ti o n s  
o r  pro po se d a c ti o n s  o f  a go ve rn m en ta l agen cy , do  you b e l ie v e  i t  app ro p ria te  fo r  
le g a l s e r v ic e s  pro gram s to  se e k  to  ha ve  ag en cy  p o l ic y  o r  re g u la ti o n s  o r pr op os ed  
p o l ic ie s  o r re g u la ti o n s  ch an ge d th ro ugh  n o n -a d ju d ic a to ry  ad vo ca cy  b e fo re  th a t 
ag en cy ?

RESPONSE

Yes, if possible. Preventive law should be practiced when and where appropriate.

#
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Senator Javits - Questions for Nominees to the Legal Services 
Corporation Board of Directors

1. WHAT IS THE EXTENT OF YOUR CONCERN FOR THE ADEQUACY OF
LEGAL SERVICES FOR NON-MINORITY POOR PEOPLE?
It is my belief, understanding and experience that legal 

services is a resource available to all low income people. I 
strongly support the concept of priority setting by the client 
community and the local programs and the pursuit of those goals 
which benefit low income people to the greatest extent possible. 
I reject the idea that poor people should be considered as this 
faction or that, minority or non-minority. It is this type of 
thinking which keeps low income people from identifying their 
common problems and working to resolve them.
2. HOW DO YOU THINK THE LEGAL SERVICES CORPORATION OUGHT

TO RESPOND TO SITUATIONS IN WHICH THERE ARE CONFLICTS
OF INTEREST BETWEEN DIFFERENT GROUPS OF POOR PEOPLE AND
A COMMUNITY LEGAL SERVICES OFFICE ELECTS TO REPRESENT
ONE GROUP AGAINST ANOTHER?
The Congress, based on its experience with other government 

grant programs, has required that each local program be governed 
by local people. I, therefore, believe that the Legal Services 
Corporation should not attempt to undermine the purpose of the 
Congress by interfering in local matters such as the one 
suggested in this question.

The Corporation does, in my opinion, have a responsibility 
to set broad policy guidelines for these local boards to follow. 
Therefore, I think the Corporation board members should 
establish a policy requiring that all local programs, to the 
degree possible, develop additional free resources to be used by 
eligible clients in conflict situations involving individuals or 
groups.

I believe that many legal services programs have already 
developed such arrangements with private bar groups, law 
schools, etc. It is also my understanding that, in those areas 
where more than one legal services grantee exits, there have 
been cooperative arrangements worked out. An example of this is 
the program in New York City where all of the local programs have 
agreed to provide representation, without regard to geographic 
boundaries, so that there will be no denial of service when 
conflict situations arise.
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Senator Javits - Questions and Answers
Paged 2 -------------------------------

3. WHAT IS YOUR VIEW OF THE NEED TO IMPROVE THE ACCESS OF
HANDICAPPED PERSONS TO LOCAL LEGAL SERVICES PROGRAM 
OFFICES?

My response to the first question is my basic response to 
this one. I strongly believe that legal services should be 
available to all low-income persons who require such assistance.

However, in the case of the handicapped, I think some 
additional concerns must be met. I have worked with emotionally 
disturbed children and their parents. I did not become t?ruly 
effective in this until I received training. I think it would be 
helpful if the staffs of legal services programs could receive 
some sort of training to better enable them to understand the 
stress under which the handicapped and their families exist.
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S e n a to r C ra n sto n  -  Q u e s ti o n s  fo r  No mi nees  to  th e  L eg al S e rv ic e s  
C o r p o r a ti o n  Bo ard  o f  P ir e c to T s

1 . WHY DO YOU WISH TO SERVE ON THIS BOARD?

L eg al S e r v ic e s  h a s be en  im p o rta n t to  me , to  my fa m il y , my 
f r i e n d s  and  my co m m unity. I ha ve  se en  many o f  th e  s e r io u s  
p ro b le m s w hi ch  e f f e c t  a l l  po or  p e o p le  a d d re s s e d  by le g a l  
s e r v i c e s  an d some e f f e c t i v e  s o l u t io n s  fo u n d .

I  wo uld  l i k e  to  s e r v e  on th e  L eg al S e r v ic e s  C o rp o ra ti o n  
B oa rd  so  t h a t  I  m ig h t do  w hate ver I ca n to  b r in g  t h i s  v i t a l  
r e s o u r c e  to  a s  many p e o p le  a s p o s s ib l e .

A ls o , I  th in k  t h a t  my b e in g  on th e  Boa rd  w i l l  sho w a l l  th o se  
in v o lv e d  w it h  l e g a l  s e r v i c e s  t h a t  t h i s  i s  t r u l y  a pr og ra m  fo r 
low inc om e p e o p le . T h is  pr og ra m  e f f e c t s  th e  l i v e s  o f po or  
p e o p le . In  o u r e y e s , in  an y pr og ra m  whi ch  d i r e c t l y  im p acts  u s , 
we sh o u ld  be  a p a r t  o f  th e  d e c is io n  ma king  p r o c e s s  a t  e v ery  

l e v e l .

I th in k  my w r i t te n  s ta te m e n t p ro v id e s  a p a r t i a l  an sw er  to  
t h i s  q u e s t io n . I am in c lu d in g  a co py  o f  t h a t  s ta te m e n t w it h  
th e s e  r e s p o n s e s .

2 . WHAT DO YOU THINK WILL BE THE NATURE OF THE CONTRIBUTION
YOU WILL MAKE TO THE BOARD?

I ho pe  to  b r in g  t o  th e  Bo ard t h a t  w hi ch  o n ly  a low  inc om e 
p e rs o n  ca n p r o v id e . T h a t i s ,  th e  f i r s t  ha nd  e x p e r ie n c e  o f wh at 
b e in g  poor in  t h i s  c o u n tr y  r e a l l y  m ea ns .

I  wa nt  th e  Boa rd  t o  know ab o u t th e  te n a n t  who l i v e s  in  a 
b u i ld in g  owned by an  i n f l u e n t i a l  l a n d l o r d . A la n d lo r d  who, when 
fa c e d  w it h  th e  t e n a n t ' s  a tt e m p t to  a s s e r t  b a s ic  r i g h t s ,  c o n ta c ts  
th e  f a m i ly 's  s o c i a l  w ork er -  who in  tu r n  c o n ta c t s  th e  sc h o o l 
t e a c h e r .  I th in k  th e  Bo ard m us t u n d e rs ta n d  how t h a t  
t e n a n t / p a r e n t  f e e l s  whe n th e  c h i ld  r e tu r n s  fro m s c h o o l w it h  th e  
in fo rm a ti o n  t h a t  th e  te a c h e r  w i l l  n o t s ig n  th e  fo rm  v e r if y in g  
c o n ti n u e d  sc h o o l a t te n d a n c e  u n le s s  th e  p a r e n t  s to p s  b o th e r in g  
th e  la n d l o r d . The  B oa rd  sh o u ld  u n d e rs ta n d  t h a t  th e  fo od  
a ll o w a n c e  fo r  t h a t  c h i l d  ca n be w it hdra w n i f  t h a t  form  i s  n o t 
s ig n e d . I wan t th e  B oa rd  to  u n d e rs ta n d  wh at  t h a t  does to  th e  
d i g n i t y  o f t h a t  c h i l d  an d t h a t  p a r e n t . The B oa rd  sh o u ld  know 
w hat  t h a t  a s s a u l t  d o es t o  th e  w i l li n g n e s s  o f  a lo w -i nco m e p ers o n  
t o  c o n ti n u e  to  se ek  j u s t i c e .
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Se n a t o r  C r a n s t on  -  Q u e s t i o n s  an d  A nsw er s
P ag e 2

You  c a n ' t  mak e g o o d  d e c i s i o n s  a b o u t s e r v i c e s  t o  p o o r p e o p le  
i f  y o u  d o n ’ t  h a v e  t h e  b a s i c  i n f o r m a t i o n  a b o u t o u r  l i v e s .  I  t h i n k  
I  c a n  b r i n g  t h a t  e x p e r i e n c e  t o  t h e  B o a rd  w ith  t h e  h e l p  o f  g r o u p s  
s u c h  a s  th e  N a t i o n a l  C l i e n t s  C o u n c il  w i th  i t s  b r o a d  m e m b er sh ip  
a c r o s s  t h e  c o u n t r y  an d  i t s  c o n c e r n  f o r  t h e  j u s t i c e  i s s u e s  w h ic h  
t h e  C o r p o r a t i o n  m u st  b e c o n s i d e r i n g .

NOTE;

I  am a w a re  o f  t h e  f a c t  t h a t  th e  f o l lo w in g  q u e s t i o n s  w er e n o t  
a d d r e s s e d  t o  me b u t f o r  t h e  r e c o r d  I  w o u ld  l i k e  t o  r e s p o n d  an y w ay .

3 .  WHAT PRIOR INVOLVEMENT HAVE YOU HAD WITH LEGAL SERVIC ES
PROGRAMS?

I  h av e b e e n  a f f i l i a t e d  w i t h  my l o c a l  l e g a l  s e r v i c e s  p ro g ra m  
a s  a  c l i e n t  an d a s  a mem be r o f  t h e  p r o g r a m 's  l o c a l  a d v i s o r y  b o d y . 
A lt h o u g h  I  no  l o n g e r  s e r v e  i n  t h a t  c a p a c i t y ,  I  am s t i l l  a c t i v e  
t h r o u g h  t h e  r e f e r r a l  o f  p e r s o n s  in  n e e d  o f  l e g a l  a s s i s t a n c e  an d 
th r o u g h  t h e  p r o g r a m 's  b r i n g i n g  t o  my a t t e n t i o n  y o u t h s  an d t h e i r  
f a m i l i e s  who  n e e d  t h e  s e r v i c e s  w h ic h  I  p r o v i d e  e i t h e r  th r o u g h  my 
r o l e  a t  th e  H o ly o k e S t r e e t  S c h o o l o r  t h e  B a p t i s t  Y ou th  
F e l l o w s h i p .

4 . WHAT CONTACTS HAVE YOU HAD, SINC E YOUR NOMINATION WAS FIR ST
ANNOUNCED, WITH LEGAL SERVICES PROGRAMS IN YOUR HOME COMMUNITIES
OR ELSEWHERE?

As I i n d i c a t e d  p r e v i o u s l y ,  I  h a v e  h ad  o n - g o in g  c o n t a c t  w it h  
my l o c a l  l e g a l  s e r v i c e s  p r o g r a m , a b r a n c h  o f f i c e  o f  t h e  W e s te rn  
M a s s a c h u s e t t s  L e g a l S e r v i c e s ,  I n c .  R e c e n t l y , I  h a v e  a t t e n d e d  
m e e t i n g s  o f  t h a t  p r o g r a m 's  B o a rd  o f  D i r e c t o r s  s o  t h a t  I  m ig h t 
l e a r n  m or e c l e a r l y  t h e  p r o b le m s  an d t h e  a c c o m p li s h m e n ts  o f  th e  
r e c e n t  p a s t  in  a r e a s  o t h e r  th a n  my ow n.  I  h av e a l s o  h a d  l e t t e r s  
a n d  te l e p h o n e  c a l l s  fr o m  c l i e n t s  in  v a r i o u s  p a r t s  o f  t h e  c o u n t r y  
a n d  fr o m  p ro g ra m  d i r e c t o r s  in  th e  s t a t e  i n  w h ic h  I  l i v e .

I  h a v e  had  e x t e n s i v e  c o n t a c t ,  b o th  p r i o r  t o  a n d  s u b s e q u e n t l y ,  
w i t h  t h e  N a t i o n a l  C l i e n t s  C o u n c il  w h ic h  i s ,  a s  y o u  kn ow , th e  
p r i m a r y  v e h i c l e  f o r  t h e  g a t h e r i n g  o f  co m m un it y i n p u t  fr o m  a ro u n d  
t h e  c o u n t r y . In  a d d i t i o n ,  a t  t h e  i n v i t a t i o n  o f  t h e  C o u n c i l ,  I 
a t t e n d e d  t h e  1 9 7 7  A n n u a l M e e ti n g  o f  th e  N a t i o n a l  L e g a l A id  an d 
D e f e n d e r  A s s o c i a t i o n .  T he  m e m b e rs h ip  a n d  s t a f f  o f  t h e s e  tw o 
o r g a n i z a t i o n s  h a v e  mad e me a w a re  o f  t h e  c u r r e n t  l e g a l  s e r v i c e s  
s i t u a t i o n  an d  a s s i s t e d  me in  d e v e lo p in g  my t h o u g h t s  on  a c c o u n t ­
a b i l i t y  an d c o m m u n ic a ti o n s  m e c h a n is m s s h o u ld  I  b e c o n f i r m e d .
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Pa ge  3

5 . WHAT ORGANIZATIONS CONCERNED WITH THE POOR HAVE YOU BEEN
INVOLVED IN?

S in c e  1 9 6 8 , I ha ve  been  in v o lv e d  in  e f f o r t s  to  im pr ov e th e  
co mm un ity  in  w hi ch  I l i v e .  I ha ve  be en  a member o f  a num ber  o f 
o r g a n iz a t i o n s ,  some o f  w hi ch  wer e fo rm a l an d some lo o se  
a s s o c i a t i o n s  o f  p e o p le  w it h  a common p u rp o s e .

C u r r e n t l y , I  am th e  v ic e  p r e s id e n t  o f an  o r g a n iz a t io n  d e a li n g  
w it h  th e  pro ble m s o f  t e n a n t s  o f  low  inc om e p u b l ic  h o u s in g . At on e 
t im e , I  was th e  P r e s id e n t  o f  t h i s  o r g a n iz a t i o n . S i m i l a r ly , my 
i n t e r e s t  in  h o u si n g  pro m pte d  me to  be a c t i v e  in  my c i t y ’s Mod el 
C i t i e s  pr og ra m  an d I ha ve  se rv e d  on  t h a t  a g e n c y ’ s Bo ard o f 
D i r e c t o r s .

The  p ro ble m s o f  yo un g p e o p le  in  m os t low  inco me co m m unit ie s 
i s  a pr im e c o n cern  f o r  a l l  o f  u s . Much o f  my a c t i v i t y  w it h in  th e  
co mmun ity  h as be en  d i r e c t e d  a t  t h i s  p ro b le m . C u r r e n t l y , I am a 
v o lu n te e r  c o u n s e lo r  w o rk in g  w it h  c h i ld r e n  who ha ve  be en  u n a b le  to  
a d a p t o r b e n e f i t  from  th e  n o rm al  e d u c a ti o n a l  e n v ir o n m e n t.
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''M ni lc b ,£>lcdcs> ,£> cn ale
C O M M IT T E E  O N  H U M A N  RESOURCES  

W A S H IN G T O N . D-C . 20510

February 24, 1978

Richard A. Trudell, Esquire 
American Indian Lawyers 

Training Program 
319 McArthur Boulevard 
Oakland, California 94610 

Dear Mr. Trudell,
Attached is a copy of a letter I have sent to each of 
the five nominees for the Legal Services Corporation 
Board of Directors. As the letter indicates, I am 
concerned about responses to written questions I had 
submitted to the three nominees on the issue of whether 
they would represent a client against a legal services 
attorney during their tenure on the national board.

1 did not pose this question to you initially because 
of my understanding that the nature of your employment 
would not entail litigation against legal service 
attorneys. However, at this point, I would like to 
ask that you also answer each of the questions set 
forth in the attached letter.
In order to resolve this matter as soon as possible, 
if you have no objection, it would be helpful for you 
to give your responses verbally (and then followup in 
writing) by calling collect to Suzanne Martinez, at 
202-224-9181.
Thank you very much for your cooperation in this matter.

Enclosure

bcc: Honorable Williams, Jr.
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February 24, 1978

(This letter was sent to
Cecilia Esquer, Hilary Rodham 
and Steve Engelberg)

Dear
Thanks very much for your written responses to the questions 

submitted to you on February 7.

I am, however, concerned over your response to the question 
garding representation of a client in a case or negotiations

.gainst a legal services attorney.

i recognize that such representation by a member of the 
Legal Services Corporation Board of Directors would probably 
not be in violation of the ABA Cannons of Ethics since 
disclosure of the relationship to the parties involved would 
generally be sufficient to comply with the requirements of 
the Cannons. However, I am deeply concerned about the 
potential detriment to the legal services program which 
might result from the appearance of members of the national 
Board of Directors -- the overall policy-makers and the 
embodiment of the leadership of the entire program -- in 
actual individual cases against local legal services programs.

My concerns about this type of activity and its effects upon 
the legal services program are as follows: First, I am 
concerned about the impression made on a client of a legal 
services program in seeing his or her attorney in the court­
room facing a member of the national Board. Although a 
sophisticated analysis of the relationship between that 
local legal services program and the national Board would 
obviously reveal the Act’s protection of a local program 
attorney from interference in actual case management, I feel 
there is a substantial potential for misunderstanding and 
development of mistrust on the part of a client in such a 
situation. I have discussed this with client representatives 
who agree with this analysis.

Second, I am concerned about the chilling effect -- or 
potential for such effect -- that such litigation might have 
on local project attorneys. Again, my concern is not that a
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n a t i o n a l  Boa rd  mem ber m ig ht a c t in  a r e t a l i a t o r y  way a g a in s t 
a p a r t i c u l a r  lo c a l  p ro gra m  as  a r e s u l t  o f  c o u rt ro o m  e n c o u n te rs , 
b u t th a t  p e rm it t in g  n a t i o n a l  Boa rd  memb ers  to  l i t i g a t e
a g a in s t  lo c a l  p ro gra m s c o u ld  c r e a te  th e  a p p e a ra n c e  o r 
p o t e n t i a l  f o r  c o n f l i c t s .  P a r t i c u l a r l y  tr o u b le so m e  i s  th e  
p o s s i b i l i t y  t h a t  a l e g a l  s e r v ic e s  a t to r n e y  in  su ch  a s i t u a t i o n  
m ig h t b e , ev en  s u b t ly ,  in f lu e n c e d  in  te rm s o f  th e  conduct o f 
th e  case  by th e  p o s s i b i l i t y  th a t  th e  o p p o si n g  c o u n se l m ig ht 
some  da y g e n e r a l iz e  from  t h i s  s i t u a t i o n  in  d e c id in g  b ro ad  
p o l ic y  is s u e s  on th e  B oard . (I  b e l ie v e  th a t  s im i l a r  co n ce rn s --  
an d more d i r e c t  c o n f l i c t - o f - i n t e r e s t  q u e s t io n s  - -  wou ld  
a p p ly  w it h  r e s p e c t  to  lo c a l  b oard  memb ers  l i t i g a t i n g  a g a in s t  
l e g a l  s e r v ic e s  a t t o r n e y s . )

I do n o t f e e l  t h a t  th e s e  pro ble m s ca n be  r e s o lv e d  m ere ly  by 
in d i c a t i n g  a w i l l in g n e s s  to  w ithdra w  from  c a s e s  whe re  th e re  
i s  an a c tu a l  c o n f l i c t  o f  i n t e r e s t .  The Can no ns  o f  E th ic s  
w ould , o f  c o u rs e , r e q u i r e  su ch  w it h d ra w a l.  The is s u e  which  
I am co n cern ed  abou t in v o lv e s  th e  b ro a d e r  p ro b le m s - -  e s p e c i a l l y  
r e l a t i n g  to  th e  a p p e a ra n c e  o f  f a i r n e s s  - -  g e n e ra te d  by 
n a t i o n a l  Boa rd  me mbers l i t i g a t i n g  a g a in s t  l e g a l  s e r v ic e s  
a t t o r n e y s .

O b v io u s ly , a s im p le  s o lu t i o n  wou ld be  a co mmitm en t o f a l l  
Boa rd  memb ers  n o t to  engag e in  l i t i g a t i o n  a g a in s t  le g a l  
s e r v ic e s  pro gra m  a t t o r n e y s  d u ri n g  t h e i r  te n u r e  on th e  Boa rd . 
How ev er , th e r e  i s  no  su ch  g e n e ra l C o rp o ra ti o n  p o l i c y  a t  t h i s  
ti m e and t h i s  co mm itm en t was n o t r e q u i r e d  o f  n a t i o n a l  Boa rd  
members  p r e v io u s ly  c o n fi rm e d . A c c o rd in g ly , I am p o sin g  th e  
fo ll o w in g  a d d i t io n a l  q u e s t io n s  to  yo u as  p a r t  o f  th e  c o n f ir m a ti o n  
p r o c e s s :

1.  Do you b e l i e v e  t h a t  th e r e  i s  a nee d f o r  th e  Leg al  S e rv ic e s  
C o rp o ra ti o n  Boa rd  o f  D ir e c to r s  to  p ro m u lg a te  a fo rm al p o li c y  
d e a li n g  w it h  r e p r e s e n t a t i o n  by n a t io n a l  B oa rd  memb ers  (a s 
w e ll  as  g u id e l in e s  f o r  su ch  r e p r e s e n ta t io n  by  memb ers  o f  th e  
b o a rd s  o f  lo c a l  p ro g ra m s)  a g a in s t  l e g a l  s e r v ic e s  a tt o rn e y s ?

2.  I f  a fo rm al p o l i c y  w er e adop te d  by  th e  B oa rd  o f D ir e c to r s  
w it h  r e s p e c t  to  su ch  r e p r e s e n ta t io n  by  n a t i o n a l  Boa rd  mem be rs,  
wou ld  yo u be  p re p a re d  to  a b id e  by su ch  a p o l i c y ?

3.  Do yo u b e l ie v e  t h a t  yo u wou ld ha ve  a c o n f l i c t  o f i n t e r e s t  
in  d is c u s s io n  a n d /o r  a d o p ti o n  o f  su ch  a B oa rd  p o l ic y  i f  th e  
e f f e c t  o f  th e  a d o p ti o n  o f  su ch  a p o l i c y  w ou ld  c a u se  yo u to  
te r m in a te  your m em ber sh ip  on th e  Boa rd  o f  D i r e c to r s  o r to  
r e s ig n  from  y ou r em plo ym en t,  o r wou ld s i g n i f i c a n t l y  re duce  
th e  vo lume o f  c a se s  you  a re  l i k e ly  to  ta k e  as a p r i v a te  
a t t o r n e y  d u ri n g  y o u r te n u re  on th e  Boa rd  o f  D ir e c to r s ?
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4. Without reference to individual cases or clients, what 
would be the effect of adoption of such a Board policy on 
your present employment or practice of law?
I would appreciate very much your responses to these questions 
as soon as posible.

Sincerely,

Alan Cranston

Honorable Harrison A. Williams, Jr. 
Honorable Jacob K. Javits



76

RICOUC. JR.. MtCH.

QJCnUcb C i a le s  £>crx cde
C O M M IT T E E  ON H U M A N  R ESO URCES  

W A S H IN G T O N . D .C . 20310

February 24, 1978

Ms. Josephine Worthy 
15 North Summer Street 
Holyoke, Massachusetts 01040 

Dear Ms. Worthy,
Attached is a copy of a letter I have sent to each of 
the five nominees for the Legal Services Corporation 
Board of Directors. As the letter indicates, I am 
concerned about responses to written questions I had 
submitted to the three nominees on the issue of whether 
they would represent a client against a legal services 
attorney during their tenure on the national board.

I would like to ask that you also answer the first 
question in the attached letter. In order to resolve 
this matter as soon as possible, if you have no objection, 
it would be helpful for you to give your response verbally 
(and then followup in writing) by calling collect to 
Suzanne Martinez, at 202-224-9181.

bcc: Honorable Williams, Jr.
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C O M M IT T E E  ON H U M A N  RESOURCES
W A S H IN G T O N . D .C . 20310 fC

AM II- 05

February 24, 1978

Hilary Rodham, Esq.
Rose, Nash, Williamson, Carroll,

Clay 8 Giroir
720 W. 3rd Street
Little Rock, Arkansas 72201

Dear Ms. Rodham,
Thanks very much for your written responses to the questions 
I submitted to you on February 7.
I am, however, concerned over your response to the question 
regarding representation of a client in a case or negotiations 
against a legal services attorney.
I recognize that such representation by a member of the 
Legal Services Corporation Board of Directors would probably 
not be in violation of the ABA Cannons of Ethics since 
disclosure of the relationship to the parties involved would 
generally be sufficient to comply with the requirements of 
the Cannons. However, I am deeply concerned about the 
potential detriment to the legal services program which 
might result from the appearance of members of the national 
Board of Directors -- the overall policy-makers and the 
embodiment of the leadership of the entire program -- in 
actual individual cases against local legal services programs.

My concerns about this type of activity and its effects upon 
the legal services program are as follows: First, I am 
concerned about the impression made on a client of a legal 
services program in seeing his or her attorney in the court­
room facing a member of the national Board. Although a 
sophisticated analysis of the relationship between that 
local legal services program and the national Board would 
obviously reveal the A ct’s protection of a local program 
attorney from interference in actual case management, I feel 
there is a substantial potential for misunderstanding and 
development of mistrust on the part of a client in such a 
situation. I have discussed this with client representatives 
who agree with this analysis.

Second, I am concerned about the chilling effect -- or 
potential for such effect -- that such litigation might have 
on local project attorneys. Again, my concern is not that a
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national Board member might act in a retaliatory way against 
a particular local program as a result of courtroom encounters, 
but that permitting national Board members to litigate 
against local programs could create the appearance or
potential for conflicts. Particularly troublesome is the 
possibility that a legal services attorney in such a situation 
might be, even subtly, influenced in terms of the conduct of 
the case by the possibility that the opposing counsel might 
some day generalize from this situation in deciding broad 
policy issues on the Board. (I believe that similar concerns -- 
and more direct conflict-of-interest questions -- would 
apply with respect to local board members litigating against 
legal services attorneys.)
I do not feel that these problems can be resolved merely by 
indicating a willingness to withdraw from cases where there 
is an actual conflict of interest. The Cannons of Ethics 
would, of course, require such withdrawal. The issue which 
I am concerned about involves the broader problems -- especially 
relating to the appearance of fairness -- generated by 
national Board members litigating against legal services 
attorneys.

Obviously, a simple solution would be a commitment of all 
Board members not to engage in litigation against legal 
services program attorneys during their tenure on the Board. 
However, there is no such general Corporation policy at this 
time and this commitment was not required of national Board 
members previously confirmed. Accordingly, I am posing the 
following additional questions to you as part of the confirmation 
process:

1. Do you believe that there is a need for the Legal Services 
Corporation Board of Directors to promulgate a formal policy 
dealing with representation by national Board members (as 
well as guidelines for such representation by members of the 
boards of local programs) against legal services attorneys?
2. If a formal policy were adopted by the Board of Directors 
with respect to such representation by national Board members, 
would you be prepared to abide by such a policy?
3. Do you believe that you would have a conflict of interest 
in discussion and/or adoption of such a Board policy if the 
effect of the adoption of such a policy would cause you to 
terminate your membership on the Board of Directors or to » 
resign from your employment, or would significantly reduce 
the volume of cases you are likely to take as a private 
attorney during your tenure on the Board of Directors?
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4.  W ithout r e f e r e n c e  to  in d iv id u a l  c a s e s  o r c l i e n t s ,  w ha t 
wou ld  be  th e  e f f e c t  o f  a d o p ti o n  o f  su ch a B oa rd  p o l i c y  on 
y o u r p r e s e n t  em ploy men t o r  p r a c t i c e  o f  law?

I w ou ld  a p p re c ia te  v e ry  muc h your re s p o n s e s  to  th e s e  q u e s t io n s  
as  so on  as p o s ib le .

c c : H on or a b le  H a rr is o n  A. W il li a m s , J r .
H onora ble  Ja cob  K. J a v i t s

2b 94
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4. W it hou t r e f e re n c e  to  i n d iv id u a l  c a s e s  o r c l i e n t s ,  w ha t 
n/ou ld be  th e  e f f e c t  o f  a d o p ti o n  o f  su ch  a Boa rd  p o l ic y  on 
yrour p r e s e n t  em ploy men t o r  p r a c t i c e  o f  la w .

I wou ld  a p p re c ia te  v e ry  much y o u r re s p o n se s  to  th e s e  q u e s t io n s  
as  so on  as p o s ib le .

cc : H onora b le  H a r r iS £ n 1 iam s^  JX . 
H onora b le  Ja cob  K. J a v i t s
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C O M M IT T E E  ON H U M A N  RESOURCES  

W A S H IN G T O N . D .C . 20510

February 24, 1978

Steve Engelberg, Esq.
Price, Grove, Engelberg § Fried, P.C.
Suite 404 
2033 M St., N.W.
Washington, D.C. 20036 

Dear Steve,
Thanks very much for your written responses to the questions 
I submitted to you on February 7.
I am, however, concerned over your response to the question 
regarding representation of a client in a case or negotiations 
against a legal services attorney.
I recognize that such representation by a member of the 
Legal Services Corporation Board of Directors would probably 
not be in violation qf the ABA Cannons of Ethics since 
disclosure of the relationship to the parties involved would 
generally be sufficient to comply with the requirements of 
the Cannons. However, I am deeply concerned about the 
potential detriment to the legal services program which 
might result from the appearance of members of the national 
Board of Directors -- the overall policy-makers and the 
embodiment of the leadership of the entire program -- in 
actual individual cases against local legal services programs.

My concerns about this type of activity and its effects upon 
the legal services program are as follows: First, I am 
concerned about the impression made on a client of a legal 
services program in seeing his or her attorney in the court­
room facing a member of the national Board. Although a 
sophisticated analysis of the relationship between that 
local legal services program and the national Board would 
obviously reveal the Act's protection of a local program 
attorney from interference in actual case management, I feel 
there is a substantial potential for misunderstanding and 
development of mistrust on the part of a client in such a * 
situation. I have discussed this with client representatives 
who agree with this analysis.

Second, I am concerned about the chilling effect -- or 
potential for such effect -- that such litigation might have
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on local project attorneys. Again, my concern is not that a 
national Board member might act in a retaliatory way against 
a particular local program as a result of courtroom encounters, 
but that permitting national Board members to litigate 
against local programs could create the appearance or 
potential for conflicts. Particularly troublesome is the 
possibility that a legal services attorney in such a situation 
might be, even subtly, influenced in terms of the conduct of 
the case by the possibility that the opposing counsel might 
some day generalize from this situation in deciding broad 
policy issues on the Board. (I believe that similar concerns -- 
and more direct conflict-of-interest questions -- would 
apply with respect to local board members litigating against 
legal services attorneys.)

I do not feel that these problems can be resolved merely by 
indicating a willingness to withdraw from cases where there 
is an actual conflict of interest. The Cannons of Ethics 
would, of course, require such withdrawal. The issue which 
I am concerned about involves the broader problems -- especially 
relating to the appearance of fairness -- generated by 
national Board members litigating against legal services 
attorneys.
Obviously, a simple solution would be a commitment of all 
Board members not to engage in litigation against legal 
services program attorneys during their tenure on the Board. 
However, there is no such general Corporation policy at this 
time and this commitment was not required of national Board 
members previously confirmed. Accordingly, I am posing the 
following additional questions to you as part of the confirmation 
process:
1. Do you believe that there is a need for the Legal Services 
Corporation Board of Directors to promulgate a formal policy 
dealing with representation by national Board members (as 
well as guidelines for such representation by members of the 
boards of local programs) against legal services attorneys?

2. If a formal policy were adopted by the Board of Directors 
with respect to such representation by national Board members, 
would you be prepared to abide by such a policy?

3. Do you believe that you would have a conflict of interest 
in discussion and/or adoption of such a Board policy if the 
effect of the adoption of such a policy would cause you to* 
terminate your membership on the Board of Directors or to 
resign from your employment, or would significantly reduce 
the volume of cases you are likely to take as a private 
attorney during your tenure on the Board of Directors?
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4. Without reference to individual cases or clients, what 
would be the effect of adoption of such a Board policy on 
your present employment or practice of law?
I would appreciate very much your responses to these questions 
as soon as posible.

Cranston

cc: HjBQpr̂ ble Harrison,A. Williams, Jr. 
Honorable Jacob K. Javits
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C O M M IT T E E  O N  H U M A N  RESOURCES  

W A S H IN G T O N . D .C . 20510

February 24, 1978

Cecilia 
1720 E.

Esquer, Esq.
Palmcroft 

Tempe, Arizona 85282 

Dear Ms. Esquer,
Thanks very much for your written responses to the questions 
I submitted to you on February 7.

I am, however, concerned over your response to the question 
regarding representation of a client in a case or negotiations 
against a legal services attorney.

I recognize that such representation by a .member of the 
Legal Services Corporation Board of Directors would probably 
not be in violation of the ABA Cannons of Ethics since 
disclosure of the relationship to the parties involved would 
generally be sufficient to comply with the requirements of 
the Cannons. However, I am deeply concerned about the 
potential detriment to the legal services program which 
might result from the appearance of members of the national 
Board of Directors -- the overall policy-makers and the 
embodiment of the leadership of the entire program -- in 
actual individual cases against local legal services programs.

My concerns about this type of activity and its effects upon 
the legal services program are as follows: First, I am 
concerned about the impression made on a client of a legal 
services program in seeing his or her attorney in the court­
room facing a member of the national Board. Although a 
sophisticated analysis of the relationship between that 
local legal services program and the national Board would 
obviously reveal the A ct’s protection of a local program 
attorney from interference in actual case management, I feel 
there is a substantial potential for misunderstanding and 
development of mistrust on the part of a client in such a 
situation. I have discussed this with client representatives 
who agree with this analysis.

Second, I am concerned about the chilling effect -- or 
potential for such effect -- that such litigation might have 
on local project attorneys. Again, my concern is not that a
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national Board member might act in a retaliatory way against 
a particular local program as a result of courtroom encounters, 
but that permitting national Board members to litigate
against local programs could create the appearance or 
potential for conflicts. Particularly troublesome is the 
possibility that a legal services attorney in such a situation 
might be, even subtly, influenced in terms of the conduct of 
the case by the possibility that the opposing counsel might 
some day generalize from this situation in deciding broad 
policy issues on the Board. (I believe that similar concerns -- 
and more direct conflict-of-interest questions -- would 
apply with respect to local board members litigating against 
legal services attorneys.)
I do not feel that these problems can be resolved merely by 
indicating a willingness to withdraw from cases where there 
is an actual conflict of interest. The Cannons of Ethics 
would, of course, require such withdrawal. The issue which 
I am concerned about involves the broader problems -- especially 
relating to the appearance of fairness -- generated by 
national Board members litigating against legal services 
attorneys.
Obviously, a simple solution would be a commitment of all 
Board members not to engage in litigation against legal 
services program attorneys during their tenure on the Board. 
However, there is no such general Corporation policy at this 
time and this commitment was not required of national Board 
members previously confirmed. Accordingly, I am posing the 
following additional questions to you as part of the confirmation 
process:
1. Do you believe that there is a need for the Legal Services 
Corporation Board of Directors to promulgate a formal policy 
dealing with representation by national Board members (as 
well as guidelines for such representation by members of the 
boards of local programs) against legal services attorneys?
2. If a formal policy were adopted by the Board of Directors 
with respect to such representation by national Board members, 
would you be prepared to abide by such a policy?
3. Do you believe that you would have a conflict of interest 
in discussion and/or adoption of such a Board policy if the 
effect of the adoption of such a policy would cause you to 
terminate your membership on the Board of Directors or to ' 
resign from your employment, or would significantly reduce 
the volume of cases you are likely to take as a private 
attorney during your tenure on the Board of Directors?



4. Without reference to individual cases or clients, what 
would be the effect of adoption of such a Board policy on 
your present employment or practice of law?

I would appreciate very much your responses to these quest 
as soon as posible.

Honorable Harrison A. Williams, Jr.. 
Honorable Jacob K. Javits
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THE BAR ASSOCIA TION  OF SAN FRANCISCO
TW EN TY -F IR ST  FLOO R • MILLS TO W ER  • 220 BUS H STREET 

SA N FRA NCISCO , CA LIFO RN IA 94104
(4 15 ) 392 5960 , ,

February 8, 1978

Senator Harrison Williams, Chairman 
Ccmmittee on Health & Welfare 
Senate Office Building, 4233 Dirksen 
Washington, D.C. 20015 

Dear Senator Williams:

We write in support of the nomination of Richard A. Trudell to the Board 
of Directors of the Legal Services Corporation.

As  a fellow and a director of the Robert F. Kennedy Memorial Fellowship 
Program and as the Executive Director of the American Indian Lawyer Training 
Program, Mr. Trudell has developed a wealth of experience that will make him 
a valuable asset to the Legal Services Corporation. He is well grounded in 
the problems faced by eligible clients and understands the unique problems 
of delivering quality legal services in a variety of urban and rural contexts. 
As an American Indian, he will bring an important perspective to the Corpora­
tion.
We urge the United States Senate to act favorably on Mr. Trudell's ncmination.

Yours truly,

President

FEF:kp
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