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NOMINATION

TUESDAY, FEBRUARY 7, 1978

U.S. SENATE,
Comyarree oN Human Resources,
Washington, D.C.

The committee met, pursuant to notice, at 9:10 a.m. in room 4232,
Dirksen Senate Office Building, Senator Harrison A. Williams, Jr.
(chairman), presiding.

Present: Senators Williams, Kennedy, Eagleton, Cranston, and
Javits.

The CramrMaN, The committee will come to order.

This morning the Human Resources Committee meets to consider
the nominees to the Legal Services Corporation.

As the nominees to the Legal Serviees Corporation are arriving, I
would like to say that the background and experiences of each of the
nominees indicate a commitment to providing legal services to the
poor. Their professional activities and practical involvement in com-
munity organizations show an awareness of and a sensitivity to the
problems of disadvantaged Americans.

Knowing the legal system and using their legal skills has un-
doubtedly given them the requisite insight into the needs of poor peo-
ple for ua%ilty legal services. The Legal Services Corporation Amend-
ments of 1977, recently signed by the President, created a stronger and
more viable program that will enable the Corporation to provide for
better service delivery.

This should be an exciting period of growth for the Corporation and
I am certain that the nominees are anxious to share the excitement and
contribute to that growth.

STATEMENT OF HON. DENNIS DeCONCINI, A U.S. SENATOR FROM
THE STATE OF ARIZONA

Senator DECoxcint. Thank you very much. I will be very brief.

I am pleased to be here today. I praise President Carter for his
nominating fine people.

Mr. Chairman, I am honored to support the nomination of Cecilia
Esquer for the Board of Directors of the Legal Services Corporation.
Cecilia has been an active member in national, State, and local politics.
She was a delegate-at-large on the Democratic National Committee.
She is also known as a hardworking, fair advocate of Chicanos and
women’s rights, with a rare ability to divorce issues from personalities.

After teaching Spanish in Arizona schools at the junior high level
and university ive], Cecilia entered law school in 1975, and upon
graduation last spring, she joined the Arizona attorney general’s office

(1)
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as an assistant attorney general with special assignment to the Depart-
ment of Education. Cecilia has been active in the Maricopa Count
Legal Aid Society for 2 years and is currently serving as that body’s
vice president.

The Board of Directors of the Legal Services Corporation will find
Cecilia to be cooperative, but not passive, perceptive but not obstruc-
tive, willing to represent fresh ideas without leaving tradition behind
her

It is a great pleasure to see this type of individual nominated by
President Carter, and I am sure the other nominees are just as quali-
fied, but my personal knowledge of Cecilia’s background gives me a
%{reat joy to see that she is being considered for this Corporation

Joard.

Mr. Chairman, thank you very much. I appreciate your indulgence
and that of the committee at this time.

Senator Escreron. Thank you, Senator DeConcini; we appreciate
your introduction.

The statement of Congressman Udall, who could not be here, will be
made a part of the record at this point.

[The following was received for the record :]
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STATEMENT OF REPRESENTATIVE MORRIS K. UDALL (D.-ARIZ.)
BEFORE THE U. S. SENATE COMMITTEE ON HUMAN RESOURCES
ON THE CONFIRMATION OF CECILIA ESQUER
TO THE LEGAL SERVICES CORPORATION BOARD
FEBRUARY 7, 1978

Mr. chairman, it is an exciting opportunity to
be here today in support of the nomination of Cecilia
Esquer.

Ms. Esquer's membership on the Board of Directors
£ the Legal Services Corporation is indeed unique in

sveral ways. Ms. Esquer is the first Arizonan to
cerve on the Board. She is the first Hispanic, and she
is among the first women.

These "firsts," moreover, are but a partial
indication of the unigque perspective that Ms. Esquer
brings to the Legal Services Corporation. 1In a relatively
young career, Ms. Esquer has already distinguished herself
as an educator and a legal counsel.

I am confident she will make an outstanding contribution
in protecting the legal rights of poor people in all
sections of the United States.

I am proud to associate myself with her nomination.

Senator EacreroN. I will yield at this time to Senator Bumpers
of Arkansas to make a reintroduction of one of the nominees for the
Legal Services Board.

STATEMENT OF HON. DALE BUMPERS, A U.S. SENATOR FROM THE
STATE OF ARKANSAS

Senator Bumeers. 1 just wanted to introduce Hillary Rodham, who
is an outstanding woman in our State.

The Legal Services Corporation, as you know, sometimes comes into
disrepute. I hear all sorts of things about their appropriation when it
is debated on the floor, about how bad they are, and I think everybody
would like to see the image of Legal Services improved. Hillary is a
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friend of longstanding and the greatest thing I can say about her is
that my son liked her better than any professor he had in law school
and she has——

Senator EAcrETON. Is she an easy grader?

Senator Bumeers. Not according to him.

She has considerable achievements. She is an outstanding lawyer.
She has developed respect in our State which, as far as T am concerned,
in the legal profession is unprecedented. I am really personally hon-
ored that the President chose a woman of such outstanding abilities
to serve on the Legal Services Corporation Board because I personally
like the Corporation. I think it serves a very fine purpose and T would
say that she will be a great entree to me to find out just what, if any-
thing, is wrong with the way this Corporation has been functioning.

I appreciate this opportunity, Mr. Chairman, to come down and say
these few words.

Senator EaerLeToN. Thank you, Senator, very much.

The Caamrmax. Senator Cranston, we have had two of the nominees
introduced by Senators from the States from which they come and I
see that Mr. Trudell is from California.

Do you have anything to say?

Senator Cranston. Yes. I am pleased to introduce Richard Trudell
to the committee and all those interested. He resides in Oaklan d, Calif.,
where he is executive director of the American Indian lawyer training
program. He received his law degree from Catholic University here in
Washington in 1972. He has been a director of the fellows program
for the Robert F. Kennedy Memorial on whose board of directors he
currently serves.

He is a member of the ABA section on individual rights and re-
sponsibilities, the National Legal Aid and Defender Association and
the American Indian Bar Association.

He has been deeply involved in both supporting the development of
Indian attorneys and examining critical legal questions that affect In-
dians. I am pleased that President Carter has nominated to the Board
a Californian who brings such a rich and meaningful background to
this important post.

It is a pleasure to see you at that table this morning.

I would like also to say a word of welcome to an old friend and as-
sociate, Steve Engelberg. I am delighted you are here, Steve. As we all
know, Steve was Senator Mondale’s legislative assistant during the cri-
tical period of the formative work and activity on legal services. We
spent many hours in discussions and strategy sessions and legislative
sessions. I can think of no one, except the Vice President himself, who
would be a finer, more qualified mem%e-r of this Board.

It is good to see you, Steve.
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STATEMENT OF NOMINEES TO BE MEMBERS OF THE BOARD OF
DIRECTORS OF THE LEGAL SERVICES CORPORATION: CECILIA D.
ESQUER, STEVEN L. ENGELBERG, HILLARY D. RODHAM, RICHARD
A. TRUDELL, AND JOSEPHINE M. WORTHY; ACCOMPANIED BY
ALICE DANIEL, GENERAL COUNSEL, LEGAL SERVICES CORPORA-
TION, AT THE REQUEST OF SENATOR JAVITS

Senator Javrrs. Thank you very much, Mr. Chairman.

Ms. Daniel, T have a question for you. Will you explain to us why
it is that interim appointments were made only a few days before
Congress reconvened when the present Board members had been sit-
ting and voting since July 1977, and we understand that these
nominees who were appointed as members of the Board in recess ap-
pointments are now serving? I would just like to know under what
authority, as the statute would seem to call for a successor being
appointed and qualified. Can you give us the position on that subject ?

Ms. Danter. Thank you, Senator Javits.

Of course, I can’t say why the nominations were made because that
action was taken by the Office of the President. I have been advised
that the Office of Legal Counsel of the President has looked into the
legality and propriety of the President’s action and is assured that
it was correct.,

There were recess appointments made, but none of these people have
acted pursuant to those appointments or taken any official actions of
any kind. The recess appointments were followed by regular nomina-
tions and those are the nominations that are before you for hearings
this morning.

Senator Javrrs. You say they have not acted. Neither have they been
sworn in ¢

Ms. Danier. Correct,

Senator Javrrs. But they did get recess appointments. Do they draw
any salary ?

Ms. Daxter. No. Members of the Board of the Corporation do not
get any salary.

Senator Javirs. Or expenses?

Ms. Dax1er. The bylaws of the Legal Services Corporation authorize
the members of the Board of Directors to receive per diem compensa-
tion for their services, and reimbursement for travel, subsistence, and
other expenses necessarily incurred in connection therewith. The nomi-
nees have not received any per diem compensation. The Corporation
will pay the expenses they incurred in connection with this hearing.

Senator Javrrs. I would like very much to request that the legal
basis for these appointments be stated as a matter of record, not that,
as you point out, it is material as to these nominees, but that it is a
question of the legal basis for any precedent. I request that the agency
obtain or give us a legal opinion as to why the administration con-
sidered these appointments justified.
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If you cannot, as you said, because it is the President’s problem

The Cramman. Would the Senator yield on that?

Senator Javrrs. Of course.

The Cuamman. I think what you request should come not from the
Legal Services Corporation but from the Department of Justice. As a
matter of fact, telephone conversations have indicated that there is a
basis for these reappointments and a letter will follow with a detailed
explanation. Perhaps that letter is on its way here right now.

Senator Javrrs. Thank you, Mr. Chairman.

Then, I would ask unanimous consent that if the request is not
honored—the chairman has already made it—that it be made and that
the legal opinion be made a matter of record.

Thank you so much, Mr. Chairman.

[The following was subsequently supplied :]
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NOMINATION TO BOARD 0} IRECTORS OF LE( SERVICES (CORPORATION

Mr. Javrrs. Mr. President, there | it point that needs to be ad-
dressed in respect of the nomir 1 re the wate today.

I refer to the fact that Jar { 8, before the Sen:
the 2d session of the 95t . recess appointments we
ident to the Board of Directors of the Legal

In my judgment, Mr. President, the i bt as to whether the recess
appointments were in order becs . { d not resigned,
as such, indeed, f en though thelir terms expired
in July, 1977 185 1 i nt power of the E dent may
that they

not apply to directors of the Legal Services Corporation, gsinee It mnay
are not “officers” of the United States

During our hearings on the nominees—the President did submit their names
for Senate confirmation on January 26—I requested the opinion of the Justice De-
partment on,this matter and, in turn, referred that to the Library of Congress,
American Law Division, for analysis and comment.

In the view of the legislative attorney who looked » this, there is “‘a signifi-
cant question about the propriety of the recess appointments made by the Presi-
dent under the vacancies clause to the Board of the Cor ion.” I submit for
the Record correspondence from Robert J. Lipshutz, Counsel to the President, to
the chairman of the Human Resources Committee (Senator Williams), the Jus-
tice Department opinion on the recess appointments, and the Libr¢ 85
analysis of this opinion.

Mr. President, while I believe it is important to have this terial before the
public and while 1 ppen to agree with the conclusion of the Con ssional Re-
search Service that s question does exist about the propriety of the recess
appointments, I want to emphasize that this does not refiect on the quality of
the nominees th lves. T have examined the nominees’ records and 8 nents
and find them ch: ¢l by a deep concern for the legal needs of poor.
This should be the o riding consideration in passing on these nominees, I am
quite confident ti President has sent the Senate some highly qualified,

L

capable, and sensitive nominees, and T recommend to my colleagunes that they ap-
prove the nominations without further delay.
The material follows :

Tee WHITE HOUSE,
Washingion, February 6, 1978.
Hon, HARRIEON A, WILLIAMS,
Chairman, Committee on Human Resources,
U.8. Senate, Washington, D.C.

DeAR SENATOR WILrzams: I am advised that the Human Resources Committee
will hold a confirmation hearing on February 7th for the five individuals nomi-
nated by the President to serve as Members of the Board of Directors of the
Legal Serviceg Corporation. In connection with that hearing, I am advised that
a question has arisen as to the propriety of the recess appointments to the Board
made on January 19,1978 by the President.

The January 19, 1978 recess appointments were followed by the formal nomi-
nation of these same individuals on January 26, 1978. In my ¢ nion the recess
appointments were entirely proper and legal. And, I have received from the
Department of Justice a formal opinion confirming that it was within the Presi-
dent’s power to make the recess appointments to the Board of the Corporation;
the opinion concludes that the appointmenis were nol illegal and did not con-
stitute an abuse of Presidential power.

I am available to brief you on this matter should you so des

Sincerely,
RoBerT J. LIPSHUTZ,

Counsel to the President.
DEPARTMENT OF JUSTICE,

Washington, February 6, 1978.
Re Legal Services Corporation

25426 O - T
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MEMORANDUM FOR MICHAEL CARDOZO, ASSOCIATE COUNSEL TO THE PRESIDENT

I am responding to your inquiry of February 2 as to whether the holdover pro-
visions of the Legal Services Corporation Act precluded the President from mak-
ing recess appointment to the Board of Directors of the Legal Services Corpo-
ration after the terms of the members expired but while they were serving as
holdovers. It is our conclusion that these provisions do not affect the President’s
power to make recesg appointments.

Section 2 of the Legal Services Coropration Act of 1974, Pub. L. 93-355, 88
Stat. 379, 42 U.S.C. (Supp. V) 2996¢(b), provides that the term of Office of the
members of the Board of Directors of the Corporation is three years, except
that five of the members first appointed are for a term of two years! The sub-
section continues “Each member of the Board shall continue fo serve until the
successor to such member has been appointed and qualified.” According to the
information furnished to us, President Ford appointed five members of the Board
for terms of two years beginning on July 14, 1975, which terms expired on July 13,
1977. No new appointments to those positions were made by the President by
and with the advice and consent of the Senate during the first session of the 95th
Congress. On January 19, 1978, prior to the opening of the second session of the
95th Congress, the President made recess appointments to those positions pur-
suant to Article II, section 2, clause 3 of the Constitution. That clause provides
in pertinent part:

“The President shall have Power to fill up all Vacancies that may happen
during the Recess of the Senate ., ..”

The exercise of the power to make recess appointments thus presupposes the
existence of a vacancy. One of the directors replaced by the President asserts
that despite the expiration of his two-year term on July 13, 1977, the position was
not vacant, because under the statute he continued to serve until his suceessor
has been appointed and qualified.

It has been the view of the Department of Justice, going back to the Attorney
seneral’s opinion of 1880 (16 Op. Atty. Gen. 538), that where the statutory term
of an officer has expired, the interim filling of his position, either by a court ap-
pointment (United States Attorney) or by a holdover provision, does not fill a
vacancy in the constitutional sense,

There are various methods designed to provide for the temporary performance
of the duties of an officer after he has resigned or his term has expired. Among
them are the temporary appoiniments by the court agin the ease of U.8. Attorneys
and Marshals (28 U.8.C. 546, 565), or holdover clauses as in the cases of United
States Attorneys and Marshals (28 U.S.C. 541(b), 561(b)), or territorial
judges (48 U.8.C. 1424 (b), 1614), and of most, if not all, regulatory commissions.
Such a temporary performance after the expiration of the incumbent's statutory
term, however, does not “fill” the vacancy. The office remains vacant and the
President has the power to make appointments to it during the recess of the
Senate. Were it otherwise the Senate could perpetuate in office an officer serving
under a holdover provision by failing to confirm his snccessor. Moreover, Congress
could deprive the President of his constitutional power to make recess appoint-
ments by the passage of legislation providing for the interim filling of the office.
See Peck v, United States, 39 Ct. C1 125, 134 (1904 ).

The above views reflect the position of the Department of Justice since 1880.
At that time the Attorney General ruled that the President had the power to make
a recess appointment to the office of a United States Attorney although the posi-
tion was then being temporarily filled by a court appointment pursuant to what is
now 28 1.8.C. 546. The Attorney General stated :

‘% % * The authority given to fill the office to the cirent justice is an authority
only to fill it until action is taken by the President. The office in no respect ceases
to be vacant in the sense of the Constitution because of this appointment for the
reason that the appointment itself contemplates only a temporary mode of having
the duties of the office performed until the President acts by an appointment.

. . - . * - L]

* * * The office is not the less vacant. so far as his power of appointment is
concerned, when the only power eonferred upon any one else is a power to make
an appointment which shall entitle the appointee to serve until an appointment is
made by the President, and no longer.” 16 Op. Atty. Gen. 539-540. (1880).

! The members of the Poard are appointed by the President with the advice and consent
of the Senate. 42 U.8.C, 2996¢(a).
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In an analogous situation arising at the same time in another judicial distriet,
Mr. Justice Woods, sitting in circuit, came to the same conclusion as the Attorney
General. In re Farrow, 3 Fed. 112, 116-117 (C.C. N.D. Ga., 1880).

The Justice position has been the same concerning holdover provisions, such
as the one here involved, The Department has held that those provisions do not
fill the vacancy but that they merely provide for a temporary method of insuring
the performance of the functions of the office after the expiration of the term of
the incumbent: hence they do not prevent the President from exercising his
constitutional authority to make recess appointments. In 1950, the Deputy
Attorney General advised the White House that the President had the power to
make recess appointments to the Interstate Commerce Commission and the
Reconstruction Finance Corporation, although the officials whose terms had
expired were serving under holdover provisions. The Department’s analysis in
1960 of bills containing holdover provisions with respect to several independent
agencies concluded that those provisions would not interfere with the President’s
power to make recess appointments. Again in 1972, this Department advised the
Interstate Commerce Commission that the holdover provisions of the Interstate
Commerce Act did not preclude the President from making recess appointments.

Peck v. United States, 39 Ct. ClL 125, supra, cited by the General Counsel of
the Legal Services Corporation, does not hold to the contrary. It stands only for
the proposition that where there is no present vacancy one cannot be created
by a recess appointment. (At pp. 135-137). The Presidential practice is full in
accord. For example, a United States Attorney cannot be removed during his
statutory term by giving a recess appointment to a successor, the reason being
that there is no vacancy to be filled. Accordingly, the President must first remove
the incumbent. Where, however, a United States Attorney holds over, or serves
under a court appointment, a vacancy exists. The president therefore can make
a recess appointment which has the effect of removing the incumbent who is
merely serving on a temporary basis. That rule governs here.

LeoN ULMAN,
Deputy Assistant Attorney General, Office of Legal Counasel.

Tag PRESIDENT'S Power To MAkE ReEcEss ApPOINTMENTS To FILL VACANCIES ON
THE BOARD OF DIRECTORS OF THE LEGAL SERVICES CORPORATION

The purpose of this report is to analyze whether or not the President of the
United States has the power to make appointments to the Board of Directors of
the Legal Services Corporation when the United States Senate is in recess,

The Legal Services Corporation was created by the Iegal Services Corpora-
tion Act, Public Law 93-355 (1974), subsequently amended in part by Public Law
95-222 (1977). The purpose of the Corporation, as set forth in Section 1003 of the
Act, is to provide “financial support for legal assistance in noncriminal proceed-
ings or matters to persons financially unable to afford legal assistance.” To that
end Congress established a “private nonmembership nonprofit corporation”, which
is Federally, funded to carry out the program of providing legal services in a
fashion specified in the Act.

The members of the Corporation’s Board of Directors are appointed by the
President, with the advice and eonsent of the Senate ; however, the Directors are,
under the Act, deemed not to be officers or employees of the United States. Section
1004 of the Act, which provides for the organization of the board of Directors, pro-
vides in pertinent part:

Sec, 1004. (a) The Corporation shall have a Board of Directors consisting of
eleven voting members appointed by the President by and with the advice and
consent of the Senate, no more than six of whom shall be of the same political
party. A majority shall be members of the bar of the highest court of any State,
and none shall be a full-time employee of the United States.

“(b) The term of office of each member of the Board shall be three years, except
that five of the members first appointed, as designated by the President at the
time of appointment, shall serve for a term of two years. Each member of the
Board shall continue to serve until the successor to such member has been ap-
pointed and qualified. The term of initial members shall be computed from the
date of the first meeting of the Board. The term of each member other than initial
members shall be computed from the date of termination of the preceding term.
Any member appointed to fill a vacancy occurring prior to the expiration of the
term for which such member's predecessor was appointed shall be appointed for
the remainder of such term. No member shall be reappointed to more than two
consecutive terms immediately following such member's initial term.
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“(c) The members of the Board shall not, by reason of such membership, be
deemed officers or employees of the United States,

“(d) The President shall select from among the voting members of the Board
& chairman, who shall serve for a term of three yvears. Thereafter the Board shall
annually elect a chairman from among its voting members.

“(e) A member of the Board may be removed by a vote of seven members
for malfeasance in office or for persistent neglect of or inability to discharge
duties, or for offenses involving moral turpitude, and for no other cause.
[Emphasis added.)

It should be noted that the Act itself makes no provision for a recess ap-
pointment to be made by the President. And. a review of the legislative history
indicates that the Congress did not address any understanding about recess ap-
pointments in the committee reports which accompanied the measure, See, Honse
Report No. 93-247, 084 Cong., 1st Sess. (1973) ; Senate Report No. 93-495, 93d
Cong., 1st Sess. (1973) ; House Conference Report No. 93-1039, 984 Cong., 2d
Sess. (1974) ; and Senate Conference Report No. 93-845, 984 Cong., 2d Sess.
(1974).

On January 19, 1978, the day before the convening of the 2d Session of the
95th Congress, the President made recess appointments to positions on the
Board of Directors of the Legal Services Corporation, pursuant to Article IT,
section 2, clause 3 of the 1.8, Constitution, the Vacancies Clause. At that time
five members of the Board of Directors were serving as holdovers.

The question arises as to the power, in the absence of express statutory au-
thority, of the President, alone and without the advice and consent of the Senate,
to appoint members of the Board of Directors when the Senate is in recess.

The President of the United States has a constitutional power to fill certain
vacancies under Article I1, Section 2 of the 10.8. Constitution, which provides
in pertinent part :

“The President . . . shall nominate, and by and with the Advice and Consent
of the Senate, shall appoint Ambassadors, other publiec Ministers and Consuls,
Judges of the Supreme Court, and all other Officers of the United States, whose
appointments are not herein otherwise provided for, and which shall be estab-
lished by Law: but the Congress may by Law vest the Appointment of such in-
ferior Officers, as they think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.

“The President shall have Power to fill up all Vacancies that may happen
during the Recess of the Senate, by granting Commissions which shall expire at
the End of their next Session.”

It is well established that the Appointments clause requires that “Officers
of the United States” must be appointed in the manner specified by this clause,
either by the President of the United States. by and with the advice and consent
of the Senate or by the President alone, the head of a department, or a court of
law, and the creation of an “Office” with an alternative form of appointment is
violative of the Appointments Clause. Buckley v. Valeo, 424 T.8. 1 (1975).

Because the President is required by the provisions of Article IT, Section 3
to % . . Commission all the Officers of the United States.” it is a well established
procedure that for “Officers of the United States”, the President nominates the
Senate confirms, the President issues a Commission, and thereupon the person
assumes “Office.” The Commission is clearly a necessary requisite before the
“Office” is assumed. Marbury v. Madison, 5 U.8. 299 (1803). But, the Vacancies
Clause permits the President to directly issue Commissions to “Officers” to fill
vacancies during the recess of the Senafe, when presumably, Senate confirma-
tion would not be possible,

Regarding the Board of Directors of the Legal Services Corporation, there
are several issues raised under the Appointments Clause and the Vacancies
Clause,

The first matter of consideration is what constitutes a “vacancy’ within the
meaning of the Vacancies Clause. It is a well accepted view of the phrase
“Vacancies that may happen” has been interpreted to mean “vacancies which
happen fo exist.” Appointments During Recess of Senate, 16 Op. Atty. Gen.
522 (1880) : Executive Authority to Fill Vacancies. 1 Op. Atty. Gen. 631 (1823) ;
and see, Matter of Farrow, 3 Fed. 112 (C.C. Ga, 1880). Thus, where a vacancy
in office exists prior to Senate recess and continues to exist without nomina-
tion, or with nomination but without Senate action, the President may issue a
temporary Commission under the Vacancies Clause.
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Under Section 1004(b) of the Legal Services Corporation Act members of the
Board of Directors serve for three years and “. . . shall continue to serve until
a successor to such member has been appointed and qualified.” [Emphasis
added.] As used in several other statutes governing Federal agencies and other
“officers”, such a “holdover” provision permits a member to continue to serve
until a valid designation of a successor has been completed.

However, it does not appear that a holdover provision would prevent the Presi-
dent from making recess appointments under the theory that there was techni-
cally no vacancy during the period that the “Officer” continues to serve under
a holdover provision, The Department of Justice specifically addressed this
question in its “Memorandum For Michael Cardozo, Associate Counsel to the
President, Be: Legal Services Corporation,” dated February 6, 1978. In that
memorandum, the Department of Justice addressed the issue of “whether the
holdover provisions of the Legal Services Corporation Act precluded the Presi-
dent from making recess appointments to the Board of Directors of the Legal
Services Corporation after the terms of the members expired but while they
were serving as holdovers.”

The Department of Justice memorandum concludes that holdover provisions
“do not affect the President's power to make recess appointments.” In reliance
upon fn Re Farrow, supra, and the Attorney General's opinion “Appointments
During Recess of Senate,” supra, the Justice Department expresses a well ac-
cepted view that an “office” is no less vacant for purposes of the recess appoint-
ments clause simply because there has been g temporary performance of the duties
of the office until the President acts to make an appointment,

Moreover, the reading of Peck v. United States, 30 Ct, CL. 125 (1904) by the
Department of Justice in a manner consistent with the above also appears to con-
stitute a long accepted interpretation. Peck appears only to stand for the propo-
sition that the improper appointment of an officer does not create a vacancy by
means of advancement from one office to another. But there, no vacancy existed
because no position of office was authorized, and the question did not involve a
“holdover” provision.

For “Officers of the United States” completion o. the appointment process oc-
curs upon the issuance of the Commission by the President.

But not all “Officers of the United States” serve for terms of years established
by statunte. Cabinet department secretaries serve indefinitely, until the appoint-
ment of a successor, Under those circumstances, there is technically no “vacaney”
sinee the Office continues to be filled, until the commission of a new officer termi-
nated the tenure of the previous officer.

Thus, a statutory holdover provision would permit “Officers” to be appointed
either as recess appointments or as appointments made with the advice and con-
sent of the Senate. Either type of appointment would “qualify™ a successor upon
the issnance of a valid Commission.

If, for example, a member of the Board of Directors who had served for three
years had not resigned, it would not appear that any less of a vacancy would
exist under the Vacancies Clause, assuming its applicability, than with a cabinet
Secretary who continued in Office after the swearing in of a new President until
the designation of a new Secretary.

In short, it would seem that if the Vacancies Clause applied to the Legal Serv-
ices Corporation, a “vacancy” within its meaning would exist even though a Di-
rector whose term expired continued to serve. When the term expires, the position
would appear to become “vacant” even though a person continues to serve as
Director under the holdover provision.

But the determination that “holdover” provisions of statutes permit recess ap-
pointments by the President under Article IT of the Constitution is not dispositive
of the question of whether Article II recess appointments can be made to the
Board of Directors of the Legal Services Corporation. If it were dispositive, the
analysis of the Departiment of Justice, as reflected in its memorandum of Febru-
ary 6, 1978, would be controlling.

There is, however, another important consideration which was not addressed
by the Department of Justice memorandum. That issue is whether the Vacancies
Clause applies to members of the Board of Directors of the Legal Services
Corporation.

The Vacancies Clause would seem to apply only to vacancies in “Office”, as
that term is used in the Constitution. The manner of filling vacancies during re-
cess is that the President issues a commission, with the clear implication that it
is a commission to “Office.” The juxtaposition of the Vacancies Clause after the
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Appointments Clause clearly snggests that the Vacancies Clause was intended to
establish a constitutional meaus of providing continunity in the performance of
duties of “Office” during periods where the Senate could not act. The Vacancies
Clause must be read together with the Appointments Clause, because the two
Claunses apply to the same subject—appointment of “Officers.” It follows that the
Vacancies Clause (as well as the Appointments Clause) is not applicable to
those who are not “Officers,” as that term is used in the Constitution.

The fact that the Legal Services Corporation Act provides that members of
the Board of Directors are *. . . not, by reason of membership, . . . deemed
officers or employees of the United States,” does not necessarily establish for the
purposes of the Constitution whether such members are “Officers,” but it does
express an intent of the Congress. Unfortunately, there are no apparent judicial
decisions which determine, whether under these circumstances or even closely
analogous circumstances, directors of a corporation, such as this, are “Officers.”

The language of the Legal Services Corporation Aect is not unique, however, The
Communications Satellite Act of 1962, Law 87-624, 76 Stat. 419 (1962) contains
similar provisions. On October 25, 1962 in an opinion captioned “Communica-
tions Satellite Corporation,” Attorney General Robert F. Kennedy determined
that the incorporators of the Communications Satellite Corporation were not
“Officers” in a constitutionn! sense simpl by vivtue of the faet that fle legislation
provided for their appointment by the President by and with the advice and
consent of the Senate. In reliance on the Congressional intent, Kennedy deter-
mined that the incorporators and the directors were not “Officers.” However, as
that opinion noted i< footnote 2, the President did make recess appointments of
the inccrporators without express statutory authority and apparently under the
Vaeancies Clause,

“Thus there appears to have been no intention on the part of the originators of
the legislation to create directors who would be officers of the Government but
rather an intention to dissociate the Government from the directors.” Opinion of
the Attorney General of the United States ( October 25, 1962), at 7.

But in finding that the members were not “Officers”, Kennedy failed to explain
how recess appointments of these non-“Officers” could be made under the Va-
cancies Clause, leaving open the possibility that non-“Officers” might also be ap-
pointed under the Vacancies Clause,

The fact that this problem has been sufficiently unclear and legally unresolved
is further demonstrated by the situation which oceurred in 1972 with the Corpora-
tion for Public Broadeasting, under a statutory provision similiar to that of the
Legal Bervices Corporation. See, 47 U.8. Code Section 396. We understand that a
recess appointment to the Board of Directors of that corporation was made in
December 1972 by President Nixon. However. it appears that at that time concern
for the legal status of that appointment caused the new Director not to vote on
corporate questions, even though the Commission from the President had heen
delivered.

Despite the existence of precedent for a recess appointment under the Vacan-
cies Clanse to a corporation like the Legal Services Corporation, the status of
such an appointment is unresolved in its effect. Tt does not appear that any legal
dispnte has ever been raised that would resolve the matter.

There are a number of considerations which obviously might be argued on
either side of the question. Congress did not intend by the language of the Act that
that Board members would be officers or emplovees of the United States, Congress
apparently understood the necessity of providing for a means of removal in the
statute, since the impeachment clanse under Article II, Section 4 only applies to
“Officers.” Therefore. in further evidence of Congressional intent that Board
members are not “Officers” under the Constitution, Congress provided that the
Board members could be removed by a vote of the Board for reasons specified in
Section 1004 (e). .

On the ofther hard, the statute says that the Board members “by reason of such
membership” are not deemed “officers,” leaving open the possibility that they
might be deemed to be “Officers” for some other reason such as a constitutional
reason,

We are left. therefore, with the task of determining what constitutes an “Of-
ficer” under the Constitution. Until Bueklen. the onlv court precedent which di-
rectly dealt with the question was United States v. Mount, 124 1.8, 303 (188RK).
which vaguely defined an “officer” as one who was in the servire of the United
States, Other eases tried to define officer in a generic sense. See for example,
Matter of Hathaway, T1 N.Y. 238 (1877) ; and MeArthur v. Nelson, 81 Ky. 67
(1883).
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Buckley v. Vaeleo, supra, however, required a much closer scrutiny at the
functions performed by the individual in question. In that case a review of the
functions of the Federal Elections Commission resulted in the determination
that the provisions of the statute which provided for appointment by means
other than Presidential appointment with the advice and consent of the Senate
violated the Appointments Clause because the members of the Commission per-
formed functions as “Officers.”

Buckley held, quite clearly, that for persons performing functions required by
the Constitution to be performed by “Officers of the United States,” those per-
sons must be appointed to “office” in accordance with Article Il, Section 2:

“We hold that these provisions of the [Federal Election Campaign] Act, vest-
ing in the [Federal Elections] Commission primary responsibility for conducting
eivil litigation in the courts of the United States for vindieating public rights,
violate Art. II, §2, cl. 2, of the Constitution. Such functions may be discharged
only by persons who are ‘Officers of the United States’ within the language of
that section.

“All aspects of the Act are brought within the Commission’s broad adminis-
trative powers: rulemaking, advisory opinions, and determinations of eligibility
for funds and even for federal elective office itself. These functions, exercised
free from day-to-day supervision of either Congress or the Executive Branch,
are more legislative and judicial in nature than are the Commission’s enforce-
ment powers, and are of kinds usually performed by independent regulatory
agencies or by some department in the Executive Branch under the direction of
an Act of Congress. Congress viewed these broad powers as essential to effective
and impartial administration of the entire substantive framework of the Act.
Yet each of these functions also represents the performance of a significant gov-
ernmental duty erercised pursuant to a public law. While the President may not
insist that such functions be delegated to an appointee of his removable at
will . . . none of them operates merely in aid of congressional authority to legis-
late or is sufficiently removed from the administration and enforecement of pub-
lic law to allow it to be performed by the present Commission, These adminis-
trative functions may therefore be exercised only by persons who are ‘Officers
of the United States.’ " [emphasis added] Buckley, supra, at 140-141,

This excerpt suggests that “broad administrative powers” such as rulemaking,
advisory opinions and determinations of eligibility for funds are functions con-
stitutionally required to be performed by “Officers”, because Congress viewed
these broad powers as “essential to effective and impartial administration of
the entire framework of the Act.”

The precise holding in Buckley did no focus on these “powers” separately, for
the Commission, there, possessed a broad panoply of powers. But the Court sug-
gested that at the point at which functions are “sufficiently removed from the
administration and enforcement of public law” they might be vested in non-
“Officers.”

How Buckley might apply to the Legal Services Corporation is difficult to
resolve, The Corporation operates on direet Federal appropriations, makes grants
to recipient organizations who provide legal services, establishes standards for
grants and contracts and earries on other functions. It has many of the tradi-
tional attributes of a Corporation, but lacks many of the characteristics of a
Federal agency. Its chief function consists of administering a grant program to
recipient organizations—some private, some governmental—which provide legal
services to the indigent, These functions are certainly not of the same character
as those prosecutorial, regulatory, and judicial functions carried on by the
f‘e{lorul Elections Commission. But, Buckley does not attempt to draw a precise
ine.

Congress, in creating the Legal Services Corporation, obviously intended that
the Corporation would be removed, at least a step, from actual governmental
operations. After all, money appropriated might easily be ultimately utilized to
finance litigation in which the Federal Government was an adverse party or to
finance the presentation of litigation interests adverse to those of the Federal
Government,

Thus, the purpose and the nature of the organization is quite different from the
purpose and nature of the Federal Election Commission. Buckley appears to have
contemplated this unique type of Federal organization:

“Congress may undoubtedly under the Necessary and Proper Clause create
‘offices’ in the generic sense and provide such method of appointment to those
‘offices’ as it chooses. But Congress' power under that Clause is inevitably
bounded by the express language of Art II, § 2, CL 2, and unless the method it
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provides comports with the latter, the holders of those offices will not be ‘Officers
of the United States.’ They may, therefore, properly perform duties only in aid
of those funetions that Congress may carry out by itself, or in an area sufficiently
removed from the administration and enforcement of the publie law as to permit
their being performed by persons not ‘Officers of the United States.’” Buckley,
supra, at 138-139.

Under Buckley it is possible that “offices”, in a generic sense, may be ereated
with any means of appointment (including appointment in conformity with
the mode or pattern in Article II, Section 2) so long as the functions performed
are “, . . sufficiently removed from the administration and enforcement of the
public law™ as to permit their being performed by persons not “Officers”, within
the meaning of that term as it is used in the Constitution.

The Legal Services Corporation has no authority to prosecute violations of
law. And, it might be argued that the functions of the Corporation are not “sig-
nificant” governmental duties exercised pursuant to public law, Accordingly,
there is substantial doubt that the Corporation, serving as what might be viewed
more as an “agent” on behalf of the Congress, carries on functions which might
be vested with “Officers of the United States.”

And, If it is legally permissible that the functions of the Corporation be per-
formed by a Board of Directors who are not “Officers”, then a recess appoint-
ment under Article II, Section 2 is arguably unauthorized (vacanacy or not).

As can be seen, there is little guidance in the legislative history of the Act or
from established judicial interpretation which definitely resolves the questions
raised here. We believe some of the implications flowing from the reasoning in
the recent Buckley decision raise a significant question about the propriety of
the recess appointments made by the President under the Vacancies Clause to
the Board of Corporation.

Resolution of the questions raised here may require even clearer guidance
from the Congress or the Courts.

Roserr D. PoLINg,
Legislative Attorney, American Law Divigion.

The PreEsmiNG Orricer. Without objection, the nominations are considered and
confirmed.

Mr. Ropeer C. Byrp. Mr. President, I ask unanimous consent that a motion
to reconsider en bloe the vote by which the nominations were confirmed be in
order.

The PresioinNg OFFicER. Without objection, it is so ordered.

Mr. Rorerr C. Byep. I so move.

Mr. BAkER. I move to lay that motion on the table.

The motion to lay on the table was agreed to.

Mr. Roperr O. Byrp, Mr. President, I ask unanimous consent that the Presi-
dent be notified of the confirmation of the nominations.

The Presioize OrFIcER. Without objection, it is so ordered.

Senator Javits. I have just one other question—by the way, I am
impressed with the youth of the nominee, which I think is great. T am
one of the people, like Senator Williams and Senator Eagleton and
others, who worked hard for the Legal Services Corporation, and T
think this is very refreshing, . )

I might say to the nominees in a case like this, T think the one thing
we learned out of the War on Poverty was how important dignity was
to the poor, and this gives them dignity. Aside from the Community
Development Corporations, this is probably the premier program, for
me, that we have all struggled for for so long. I hope that each of
you will feel that you have friends here and whether you come to me
or any of the others of us, let us know what is going on, on issues of
morale, on issues of outreach, and so on. We are very interested and
we are your friends. We are anxions to see this really work and work
well. We certainly shed a lot of blood in the process.
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The only other questions were submitted to me by the American
Jewish Committee and they asked that I ask them of you. I don’t
think you are in a position to answer them off the top of your head, but
I would like to put these on record and ask if you will be kind enough
to think them over and then answer them,

The questions are as follows: What is the extent of your concern
for the adequacy of legal services to nonminority poor? Obviously,
they are thinking of the Jewish poor.

How do the nominees think the Legal Services Corporation ought
to respond to situations in which there are conflicts of interest between
different groups of poor people, and the community legal services office
elects to represent one group against another? End of question.

This is a very difficult thing in my own city, where you have areas
which are heavily populated by minorities, like blacks and those of
Puerto Rican origin and also by orthodox Jews. It can get very
antagonistic, unhappily, and I say this with tears in my heart, but
this 1s so. That is a very pertinent question.

Last, T am asked to ask you, and again, I would like your answers
in writing : How do you feel about making Legal Services offices avail-
able for the handicapped ? This has been raised by the chairman, Dr.
Viscardi, of the White House Conference for the Handicapped. There
are questions of ramps and other problems. I think I would know your
answers, but anyhow, we would like to have them of record as a basis
for your outlook as you go into this particular job.

Senator Eacueron. Do you want the answers, Senator, from all
five?

Senator Javirs. I would like that because they are each nominees,
We will write you a letter personally asking you these same questions,
and then, I ask unanimous consent the answers be in the record.

Senator Eacreron, They will be made part of the record.

Senator Javirs. Thank you, Mr. Chairman, for your very great
courtesy. I deeply appreciate it.

Senator Eacreron. Thank you, Senator Javits,

The Cramyan. You have been twice nominated to these positions?

This is a recess appointment. We have just had a letter arrive from
Mr. Lipschitz who has indicated that on January 19, the nominees
were recess appointments. The date is December 12 for the recess ap-
pointments. We then received a notice, January 19, of the nominees
to the Legal Services Corporation.

Be that as it may, there was a formal nomination, not a recess nom-
ination and that is what we are considering today. So whatever oc-
curred before in the recess, we now have you formally nominated and
that nomination did reach us while the Senate was in session. You are
now before us, so I don’t think we have to dig doey into the Con-
stitution to clarify the legality of your nomination. You are all set as
far as T can see on this record.

By the way, during the recess did you have an opportunity to be-
come familiar with the Legal Services Corporation? You were not
yet on the Board ?

Mr. Excersera. No.

The Cuamman. You certainly were not, at that point, involved with
the Corporation. Do you have a general assessment of the current level
and quality of legal services which are being provided by the Corpo-

25=436 O =78 =2
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ration? Do you have opinions on that issue? Could we just go down
the line from left to right ?

Ms. Worray. The quality of Legal Services has been great. It has
served me very well.

The Caamyan, Has it served you very well ?

Ms. Worray. And clients in my community. I have seen it in opera-
tion and I think it is very fine,

Mrs. Esquer. I'm Cecilia Esquer and I really am very pleased to be
here. I think that as a board member in Maricopa County of a Legal
Services program I am very aware of the great difference that the
formation of the Corporation has made to the availability of legal
services to a greater portion of poor people. I am glad to become a part
of the Corporation so that we can continue working to bring good legal
services to more poor people who are still unreached by the current
program,

Mr. ExcerBerc. Mr. Chairman, my familiarity is more with the
operation of the Corporation in Washington and its relationship to
the Congress and the executive branch. I think based on my observa-
tion, it has been a tremendous success and really a tribute to Senator
Cranston, yourself and others who fought for this legislation. I think
that getting the program out of the executive branch and putting it
in an independent corporation from the point of view of funding and
independence has worked really better than any of the people who
created this legislation intended. That is mostly my familiarity,
Mr, Chairman,

Ms. Ropram. My personal experience and anecdotal information
would lead me to agree about the quality of service that has already
been expressed. I don’t yet have an opinion because T have not had an
opportunity to learn as much as I want to to really give you a state-
ment about anything more than that, so it has to be very personal at
this time. I am satisfied with what I know, but I don’t know enongh
to express any greater opinion,

Mr. Truperr. In general, T have been pretty much satisfied with the
quality of Legal Services. I do have some questions regarding Indian
programs. I have had the opportunity to visit all the existing Indian
programs that have been funded by the Corporation. There are some
communities that have received some assistance, Although my primary
jnterest has been in the Indian area, I have also had the opportunity to
visit other programs that do not focus on Indian area. I think that the
record speaks for itself as to what the Corporation has done and what
the program did under OEQ Legal Services.

The Cramyan. Do you have any suggestions that you might want
to present to us on how you feel improvements could be made and
whether an expanded role should be given to the Legal Services Cor-
poration? Do any of you have anything on your minds that you
would like to express to us with respect to how the Corporation can
mmprove the performance of its mission? Does anybody want to
comment?

Ms. Ropraym. Would you invite us back in 6 months?

The Cramrmax. T think that probably would be the way we should
proceed. When you are in office and working on many issues, T am sure
you will learn more about the Corporation’s operations and have
opinions on how it can be improved and how its role should be ex-
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panded. We will look forward to your return to this committee. It
will be helpful to us.

Senator Cranston has been intimately involved in the creation
this necessary service to people who need legal counsel. I am going i«
turn to Senator Cranston for a more complete and comprehensive
review with you.

Senator Cransrox. Thank you very much.

I would like to say that I believe the appointments of individuals
to the Board of Directors of the Legal Services Corporation is a criti-
cally important matter, not only because of the vital function filled
by the Legal Services Corporation in providing equal access to our
judicial system for all citizens, but also because of the almost unique
independent status of the agency.

Congress established the Legal Services Corporation in 1974, as an
independent public corporation in order to free this program from the
constraints of the political arena, which were causing considerable
difficulties in connection with the program.

Members of the Board of Directors of the Corporation serve, as you
know, for fixed 3-year terms. They may be removed from office only
for cause under extraordinary circumstances. Unlike many of the nomi-
nations which come before this committee, Legal Services Board mem-
bers do not serve as counselors or advisers to the President, but as inde-
pendent individuals responsible for the establishment of policy and
direction for an important and, in the past, highly controversial
agency.

Because of this independence, T view these nominations today much
in the same way that I would judicial nominations. It is our obligation
to examine closely the qualifications and background of each nominee.
All of the nominees should be committed to the concept of complete

rogram independence from political interference ant{ control. This
1s, after all, the touchstone of the Legal Services Corporation Act.

I expect that each member of the Board of Directors will be com-
mitted to assuring the independence of Legal Services lawyers in rep-
11:‘:;5;(;2!1ti11g a client no matter how controversial a particular case may

I firmly believe that all Board members should understand and be
committed to the principle which underlies the Legal Services pro-
gram; that is, that it is in the national interest that the poor have full
access under law to comprehensive and effective legal services.

I also believe that the integrity of the attorney-client relationship
is fundamental to our legal system and that it is the task of the Legal
Services Corporation Board to preserve and protect that relationship
for the poverty clients served by its program.

T also believe that it is important that board members have demon-
strated concern for and sensitivity to the legal needs of the poor. And
finally, T believe it is absolutely vital that the board include representa-
tives of the client community. I believe that the absence of such rep-
resentation is a major deficiency of the composition of the existing
Board and I have sponsored a provision in the new legislation
which mandates placement of client representatives on the Board of
Directors.




18

I am pleased that President Carter has nominated an individual
representing the client community, Ms. Josephine Worthy. And I am
also pleasgg that three of the five nominees are women, which is a
pleasant step forward.

The composition of the present board is both all male and all at-
torneys. By moving ahead with these nominees we can carry out our
own intent now shared by the President that this Board be representa-
tive not only of the organized bar and legal education, but also of legal
services attorneys, client community, organizations involved in the
development of legal assistance to the poor and women and minority

groups.

I lI:ave quite a few guestions that I want to go into with you and
I would appreciate it if you each respond to these questions, starting
from left to right and go across the table.

First, how much time are you prepared to commit during your
term to the business of the Legal Services Corporation ?

Ms. Wortny. Senator, I am prepared to commit as much time as
it needs. If I had not been I would not have accepted this nomination.

Mrs. Esquer. Being not very familiar with how often the Board
meets and the various committees that meet and work with corpora-
tions, I also am willing to devote the amount of time necessary to make
sure that my msFonsibility as a Board member is carried out. I think
that in my employment the attorney general of Arizona has shown

a commitment by allowing civic duty leave for me to perform the
services that are necessary on the Board.
Senator Cransron. Ms. Daniel, who is legal counsel, is present.

Could you give an estimate of how much time is going to be required ?

Ms. Da~rer. By statute, the Board is required to meet four times
a year. Up until now it has met approximately six times a year. In
addition, each member of the Board will be on at least one committee
and the committees meet approximately—each committee meets before
each board meeting. In addition, of course, there is time involved in
reviewing materials in preparing for the meetings and advising staff.
So it is perhaps a few weeks of work, all told.

Senator CransToN. Steve ?

Mr. Encereerc. I think I know a little more than maybe the other
nominees since T have worked with the Corporation. and T realize that
it would be a fairly substantial commitment of time and I was pre-
pared to do that. I agree with everyone else that we, legally, as any
Board of Directors, certainly have a duty to be on top of things and
I am certainly prepared to spend whatever time it takes.

Ms. Ropram. My principal intention, and T think that of all the
other nominees, has been for a number of years, the improvement of
access to legal services by people who are unable to afford it. T think
all of us are committed to do whatever it takes to try to push that
forward in addition to whatever our responsibilities on the Board
require.

Mr. Trupers. I am prepared to contribute whatever time is necessary.
I do feel that if you are going to effectively carry out the responsi-
bilities of a Board member it is going to require that each Board
member visit some programs throughout the year to sensitize your-
self to what the needs are.

Senator Cranston. Let me start with you and work back across the
table from that side now.
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What other commitments do you have that would affect the time you
can devote to the Corporation ¢ _

Mr. TropeLL, One hundred percent of my time is spent working with
Indian communities, primarily through lawyers and law students as
travel court advocates since a number of reservations have operating
travel courts. So, 1n conjunction with that, I don’t see how my involve-
ment with the Corporation would be taking away from that.

Senator Cranston. Although that is fulltime it won’t impinge upon
the time you need for this?

Mr. TrupeLL. No. y

Ms. Ropaaym. I am employed as a private attorney and that is a
fulltime job, but I have resigned as a member of the board of one of
our local legal service corporations and anticipate being able to make
the time without very much impingment. I have other outside ac-
tivities but this in my principal obligation.

Mr. ENcELBERG. Senator, I am a partner in a small law firm in
Washington. But other than that, I do not have many other outside
activities. I discussed my nomination with my partners and have a
clear understanding from them that I would be able to take the amount
of time that is required.

Mrs. Esquer. I am employed as an assistant attorney general in the
State of Arizona, and prior to accepting the nomination I met with
the attorney general of the State of Arizona and he has committed
to giving me time off to perform the duties for the Corporation that
is necessary. I only have one other local board of directors that T serve
on and it 1s & community organization which works with people that
are members of the client community of legal services also, so that
they would coincide to some degree.

Ms. Wortay. As of right now, I am unemployed so I will be able
to schedule my time that is needed.

Senator Cransron. That is one virtue of unemployment.

Let me go back now starting with you. Will you have time, and do
you intend to visit various legal services programs to learn how they
operate and what problems and needs they have?

Ms. Worrny. That was one of the things that is very important to
me. Beinge a client, representing clients, T feel that T am going to have
to visit different programs to talk to other clients so that I can be a
good representative on the Board. i

Mrs. Esquer. T also plan to take time to visit the programs across
the Nation. T know that some programs have really strong areas that
T think wonld be helpful to my understanding as a Board member,
and T would like to be able to see the different programs and the
different regions in operation. It would be really helpful.

Mr. Excrrerra. Yes: Senator, I wonld plan to do that. And, as
Dick said. T think it is very important for any Board member to get
some first-hand exposnre.

Ms. Ropras. T wonld agree with that also,

Mr. Truperr. T will continue to visit proerams. In fact, T rather
enjov it most of the time. Tt gives you the insights that you really need
to remain sensitive.

Senator CranstoN. Do you have the time to meet with representa-
tives of leal services programs, client organizations and bar associa-
tions to get their feelings?
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Mr. TruperLr. T have been involved in organized bar activities for the
Past. 5 years. I don’t really have the opportunity to visit all the existing
egal services programs that have been funded by the Corporation.

Ms. Roprax. I would hope that would be a continuing part of our
responsibilities to meet with those groups. I think of it as the principal
constituency in many ways for legal services.

Mr. ENGeLBERG. Yes; Senator, I would and I do think it is important.

Mrs. Esquer. I think it is important also, and with the organized
bar I think it is important to secure their continuing cooperation with
the legal services program.

Ms. WorraY. Ilft-el that the continuation is very important also. I
will have the time to work for jt.

Senator Cranston. I have two questions I want to submit to you for
written answers. I will tell you “f]mt. they are now. One: Why do you
wish to serve on the Board? And, two: What do you think will be the
nature of the contribution that you can make to the Board? Think
about that and we will send them to you in writing.

Are you familiar with the extent to which the need for legal services
is not met throughout the country, both in communities with legal
services programs and those without any programs?

Ms. Worrny. T can’t say that I am fully familiar. T think there is
about 10 million people that are not being served by legal services.
Now, there is more of a need out there that should be met,

Mrs. Esquer. I think I have seen some statistics in some of the legal
services reports, but I am more aware of the status of that in the State
of Arizona where I have served on the Legal Services Board, where
the third largest populated county in the State is receiving no legal
services at this time. I think from that perspective, if that is the situa-
tion in Arizona, this must be the situation in other States in the coun-
try I think.

Mr. Excenserc. Senator, because of the very lean funding that the
program had for many years, I think the problem of coverage is obvi-
ously severe. I think it has gotten a lot better thanks to the Congress,
in the last couple of years. But there is still major areas of the country
which are not served.

Ms. Ropuam. In addition to that problem, I think there is suill an
educational one. There are still large numbers of people who do not
realize they have some rights to legal services. They do not understand
their entitlement under this law should be exercised. I think that is one
of our other responsibilities as well, to make sure that they know what
they should ask for.

Mr. TrupeLr. As I pointed out, my experience to date has been pri-
marily with Indian programs, and the fact there are only eight pro-
grams that are funded by the Corporation, not including the State of
Nevada which does receive some money for the Indians in Nevada, if
that is indicative of other areas of the country as well as other ethnic
groups, then I don’t think much more has to be said than to agree that
1t has to be met somehow.

Senator CransToN. Another question I will submit to you in writ-
ing, but T will just tell you now what it is: I would like you each
to give us a brief]mltline of the extent to which legal services programs
in your own communities are adequate or inadequate to meet service
needs
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Let me start now with another question to you, Richard. Do you
believe that the determination of client eligibility should be left to the
discretion of local legal services programs so long as they comply with
maximum income efigibiiity guidelines set by the Corporation and
utilized the factors that are set out in the act ?

Mr. TroupeLL. I don’t think it should be left solely up to them. I
think insight from clients should be given more deference than it has.
In an earlier question asked regarding involvement of more nonlaw-

rers on the Board, I really endorse that. I think that in some situations
fawyers have a tendency to make mountains out of molehills.

Senator Craxsron. The local board does have to be one-third clients,
so they will have input right there.

Mr. TrupeLL. I think maybe in some areas they should go beyond
a bit. There again, I would use the Indian situation in terms of mak-
ing sure that they have input into the Board, given the fact that there
are very few Indian attorneys in the country.

Ms. Ropuay. As of this time, I favor local control over eligibility
within guidelines that are set by the Corporation. I think that the
circumstances vary from one locality to another enough so that, for
instance, the area I am most familiar with now, that of rural Arkansas
where many people are land poor with considerable land assets, we
would hate to see them translate into money in order to purchase legal
services since it is all they have in the world, may be a very different
situation than what would be faced in an urban environment and I
would continue to favor local control over eligibility.

Mr. Excereerc. 1 agree with that. I think that local control within
the obvious guidelines the Corporation would have to set under the
law is important,

Mrs. Esquer. I also feel very strongly about the local boards with
their constituents making those decisions.

Ms. Worray. I would also feel very strongly about the local board’s
clients having a vote.

Senator Cranston. Richard, do vou believe that there should ever
be interference by the Legal Services Corporation board with the
professional representation provided by a program staff to an eligible
client when engaged in cases permitted by the act?

Mr. Trupkrr. No; I don’t. I don’t think there should be if you are
going to protect the attorney-client privilege that does exist providing
that the client is represented.

Ms. Ropuanm. Off the top of my head, the only reason T could think
of for interference would be in order to protect the client from an
attorney’s incompetence. I think that would call for interference, not
really be grounds for it.

Mr. Excersera. I would agree with Hillarv’s answer, Senator.

Mrs. Esouvrr. I think that is probably one of the most important
resnonsibilities that we have, is to insure that a poor person who
receives legal counsel with the Corporation has the same protection
that a person who receives representation at his own expense.

Ms. WorrnyY. I feel as lone as the client is beine represented, that
his legal needs are beino met, T do not feel it should be——

Senator CransTon. Steve. T am going to start with vou this time.
Dn van haliave that von as a Board member wonld have the richt
to examine the case files of a legal services proeram without the prior
knowledge and voluntary written consent of the client ?
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Mr. Exceusera. I would think not, sir. I think it would require the
prior knowledge and consent of the client if it is a case file.

Ms. Ropaam. 1 would agree with that, Senator. I think that any
kind of information that we would require should be gotten through
channels that make the client fully apprised of why we want it, what
we are going to do with it, and I think that one of the dangers we
always have to guard against is that there not be any kind of looking
over the shoulder and interference into a client’s personal business
where we don’t belong. It wouldn’t happen in my office. Why should
it happen in a legal services office ?

Mr. TrupeLL. I would agree both with Hillary and Steve.

Mrs. Esquer. Since the Corporation is merely the funding agency
for the local program I think it would be inappropriate unless there
was written consent.

Ms. Wortny. As a client, T would be very upset if that would happen
without my consent.

Senator CransToN. Let me get back to Steve with a related question.
Do you believe that anybody, including local board members or evalu-
ators have a right to look at the files without the client’s consent ¢

Mr. Excruserc. No; T think not, Senator. Again, T think there are
legitimate statistical information that can be obtained by either the
Corporation of the local Board protecting attorney-client. privileges,
and I think that anything of that nature, as Hillary said, it wouldn’t
{ta.p%f-n in a private law firm; it shouldn’t happen in a publicly funded
aw firm.

Ms. Rovuawm. I would assume, Senator, that the other members of
the legal services office would have access to the files as they would in
my office, and that the only thing that I could see being guarded
against, again, would be the incompetency of a particular attorney. In
a case where a client might be unwilling to admit that or might not
understand it, it could be protected against by the colleagues of that
particular attorney so that the files would not have to be opened to
persons who did not share the privilege.

Mr. Tropert. I, again, would agree with Hillary. However, for
evaluation purposes I think if there is something that should be looked
at permission should be sought out first and if you are not successful
then it remain as it is.

Mrs. Esquer. I feel that in every instance you would need permis-
sion from the client, even at the local Board level to have a Board
member look at the records.

Ms, Worray. I would have to agree with that. T do feel that we
should have permission from the client. I would like, being in that
position, to give mine before you would look into my records.

Senator CransToN. Now T have some questions that are only for the
attorneys, and I will skip you for a while, Josephine, on these. T will
ask that you submit answers in writing. We will give you the written
questions. But, just so you are aware of them now : First, what prior
involvement have you had with legal services programs; second, what
contacts have you had since your nomination was first announced with
legal services programs in your home communities or elsewhere third,
what organizations concerned with the poor have vou been involved
in; and, finally, the nature of your involvement in that ¢
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Now, some that I would like you to answer at this time and I will
start this time with you, Cecilia. Do you believe that the legal services
programs should provide the full spectrum of professional representa-
tion to the clients they represent ?

Mrs. EsqQuer. Is this in civil cases, or——

Senator CranstoN. Would you provide the full range of legal help
needed by clients?

Mrs. Esquer. Yes; I do believe that. I think that it is necessary be-
cause the funding is limited. I think that it is necessary for the local
Boards to set up priorities so that they can use the funds most effec-
tively to meet the needs of the client community and of the individual
client. I think that if you just open the door to ev ery single person that
comes in the door it may not lead to the best organization, but I think
a local board is probabi)y in the best position to make those decisions.

Mr. ExceLsere, I think that is right, Senator. I think that it is a
very tough issue, as you know, and it seems to me primarily that you
have to look to the local Board but then you get into the question of
is there appropriate, mpanlngful client representation on the local
Board. But, my gut feeling and with the stuff that we have gone
through when I worked in the Senate was that if you had a represent-
ative local board then essentially they have to pretty much call the
shots consistent with the legislation.

Ms. Ropuaam. I would agree with that. I think a legal services client
deserves full representation from his or her attorney that any other
private citizen does.

Mr. TrupeLL. I would also agree with that. I guess the only caveat is
to hold yourself out to be able to assist or resolve most problems re-
quires a great deal of expertise in many areas. If you have the re-
sources to develop expertise that is one thing. If you don’t, then I think
you should let the client know that you don’t have the expertise.

Senator Craxston. Do you believe that legal services programs
should seek, by appropriate means, to secure reform of laws and

§ulatinnq which are unresponsive to the needs of the poor?

Irs. Esquer. That’s also a very difficult question because these issues
generally arise in the representation of an individual client and I think
that each attorney with the advice and assistance of the supervisory
attorneys have a duty to do what is necessary to insure that their client
is represented in the best possible manner. And if this includes reform
litigation then I think that that is proper, if they considered the needs
of the client, the needs of the client community, I think I would be
very much for that.

Mr. EnceLBERG. I think that is a very good answer, Senator, because
I think it is important that any attorney must serve his client, his or
her client, and I think that you don’t want to go for the home run
kind of law reform case if you can assist the client short of that. On
the other hand, I would hope to see, again, consistent with the legisla-
tion, legislative and executive advocacy which you can deal with on a
larger scale. But the tendency shoulg not be to always go for the
major cases.

Ms. Ropuam. I would agree with that but I would also add that
I hope that there has not been any discouragement that has in any way
filtered down to the legal services over the last few years that would
make them opt for the single case solution when they did not need to,
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or when it wasn’t the appropriate route. I think the board needs to be
sure to get the message across that we are not discouraging any other
alternatives, executive, legislative or reform litigation, as well as
expecting that the individual case responsibilities be met.

Mr. Troper. I think reform litigation has probably been more
critical to Indian people than probably any other group primarily
because they come under so many laws and the agencies that are re-
sponsible for providing services, primarily the Department of the
Interior, they have only been responsive when they have been pres-
sured by legal services as well as the private services.

Senator Cransron. Do you believe that legal services, Cecilia, should
represent their clients in seeking to expand their legal rights and en-
titlements regardless of whether the prospective defendant is a private
party or a Government entity ¢

Mrs. Esquer. Let’s see if I understand your question correctly. Are
you asking me that as a Board member would I discourage bringing
actions against Government agencies?

Senator Cranstox. Should the program seek to expand their legal
rights and entitlements regardless of whether it is a private party or
a Government entity that you have to deal with?

Mrs. Esquer. I don’t think it should make any difference. I think
again, my basic premise is that a poor person is entitled to the same
type of legal assistance as a person who pays for his own legal defense,
so I think that would encompass it. I would not distinguish between
the agencies.

Mr. Excereere. I have never seen it make a difference to an attorney
in private practice. It certainly should not make a difference to legal
services attorneys.

Ms. Ropram. I agree with that.

Mr. TroperL. T also agree with that. T feel that if a person is eligible
to receive a service then he or she should be entitled to full access to
the legal system.

Senator CranstoN. Regardless of whether the defendant is going
to be a Government agency or a private person? You have all under-
stood that was part of the question ?

Ms. Ropraw. Yes.

Mr. Troprrr. Yes.

Senator CransToN. Do vou believe. and T will start. with vou this
time. Hillary. that a legal services lawyer funded bv the Federal
Corporation should vigorously pursne cases arainst the Federal Gov-
ernment even if thev embarrass the Government or aronse people in
Coneress if the lawyer feels that the case is meritorious?

Ms. Ropras. Yes: T aeree. T think that is the eonservative position,
Senator. T think that the Government needs to be held accountable.
At least mv father never trusted the Government alwayvs to do 100
percent. right. and T don’t see why a leaal services attornev shonld be
any different. T think that if there is a case that needs to be pursued it
should be pursned. and reeardless of what embarrassment it might
cause. I think that the reform litieation that has been successfnl over
the last decade has now hecome such a part of the fabric of Govern-
ment and life that we can’t even remember a lof of the embarrassment
that was there, and it wasn’t that well founded in many instances.
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Mr. Truperr. I agree with Hillary. If you could trust the Govern-
ment, Indians would not occupy the status they do in society now. I
think that in most instances if Indians are going to receive full access
to the legal system it is going to be through programs such as the Legal
Services Corporation.

Mr. Exceceera. I agree with both Hillary and Dick.

Mrs. Esquer. I think, if anything, in litigation that involves the
Federal Government it probabfgr should be especially vigorously pur-
sued because the Federal Government in its many programs to assist
the poor touch the poor, maybe more, on a daily %asis than some pri-
vate organizations, So I think it is necessary to maintain a %?;)d rela-
tionship with the Federal Government and I think one of the best ways
to do that is to have vigorous litigation over disputes.

Senator CraxsroN. Thank you very much. I would like to say that
though I am in the Government, and specifically in the Senate, I
welcome your answers to the question.

Hillary, do you agree that it is a legal services’ attorney’s right and
responsibility in consultation with his or her client to selected the
fortém, remedy, and strategy which is most appropriate to the client’s
need ?

Ms. Ropaam. Yes. I can’t even think of anything further to say
about that.

Mr. TruperL. I agree with Hillary.

Mr. ENGELBERG. I agree.

Mrs. Esquer. That was very well phrased.

Senator Cranstox. Now I have a matter of some questions I want
written answers to just from Hillary and Steve. I will read them and
then will submit them to you in writing.

Do you agree that Board members ethically must avoid any con-
flict of interest, even if not strictly within the act prescriptions?
Would you enter a case or negotiations where an opposing party is
represented by a legal services attorney ¥ Will your law firm take such
a case while you serve on the Board ?

Do any of you now represent or have you represented any client in
litigation or negotiations against a party represented by a legal serv-
ices attorney? For example, a local government unit, school district, or
finance agency. And, if so, will you terminate any relationship that
still exists to such a client regarding any ongoing controversy ?

I will give you those in writing.

Now, some questions for a nominee in public practice, and that is
you, Cecilia. As an assistant attorney general for the State of Arizona
you are responsible for defending the State in actions fought against
it, right ?

Mrs. Esquer nods head.]

Senator Cranston. Do you perceive any conflicts of interest arising
from your position in the attorney general’s office of the State of Ari-
zona, in any decisions as a member </ the Board of Legal Services
Corporation affecting any legal services programs in the State of
Arizona?

Mrs. Esquer. Will that be a written answer?

Senator Craxston. No; I would like you to answer-that now, if you
can. If you prefer to answer it in writing, you can.
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Mrs. Esquer. Either way. That has been something that we have
discussed in the attorney general’s office.

Senator CransToN, Suppose you answer that in writing and indicate
how you would handle such a conflict.

Do you believe that it is appropriate for legal services attorneys to
litigate against State governments?

Mrs. Esquer. My feeling is the same as the Federal Government.
The State government affects poor people on a daily basis and T think
if there is anything that needs to be corrected that is probably the best
forum to correct it once the administrative remedies are exhausted.

Senator Craxston. Do you believe that there should be any restric-
tions imposed upon such litigation ¢

Mrs. EsQuer. Absolutely not.

Senator Cranstox. If a client’s rights are being, or may in the future
be violated by the actions or proposed actions of a ‘governmental
agency do you believe it appropriate for legal services programs to
seek to have agency policy, or regulations, or proposed policy or regu-
lations?changed through nonadjudicatory advocacy before that
agency

Mrs. EsQuer. Do you mean the Corporation on the national level, or
the local legal services?

Senator CransToN. Local.

Mrs. Esquer. I think that, if at all possible, it should be through
consultation—meet and confer—and I think the last resort should
probably be the legal process, formal litigation because the time in-
volved in litigation is very long often times, and those problems would
not get resolved.

I feel that State government, in some cases, is very responsive to
correcting any inadequacies.

Senator Cranston. Hillary, let me say that because your husband
is attorney general of Arkansas, there would be at least the appearance
of conflict of interest of the same sort so I will submit the same ques-
tions to you in writing.

Ms. Roprawy. That's fine. .

Senator Cranston. Now, Josephine, just a few questions for you.
Would you describe briefly how you came to be a member of the board
of directors of the western Massachusetts legal services program ¢

Ms. Wortny. Yes. I was a client at that time and we needed repre-
sentation from our neighborhood. I served on the board. And I was
the person chosen to serve on the board at that time.

Senator Cranston. What contribution do you hope to make ;)er-
sonally to the legal services program in this new responsibility

Ms. Wortny. I feel right now I am making a contribution just
being a client to bring information from the client community to the
Board so that the Board will be able to make decisions for clients,
seeing that our local boards are client represented, seeing that areas
that are not being serviced right now would start being serviced for
people just like myself. There are probably a lot of other things that
I would have to look into.

Senator CranstoN. Do you feel that client participation on local
boards is very important ?




27

Ms. Worrnay. Very important. The program is all about clients and
I feel clients should be there making decisions, helping the Board make
decisions,

Senator CraxsTon. Do you have any thoughts on how clients’ par-
ticipation in legal services programs can be developed further than
it is now ¢

Ms. Worray. Are you talking about the local program?

Senator CransToN. Yes.

Ms. Wortay. Clients can be very informative.

Senator Craxsron. What can we do to get them more involved, or
is there a need to do that ?

Ms. WortHTy. I think you need to do that.

Senator Cransron. How can this participation be expanded?

Ms. Worray. It is going to take some work in the neighborhood to
get people more involved in serving on the board, or it is going to take
probably an information kind of program to let people know really
what legal services are. There are still a lot of people, as one of the
other members said, that do not know about legal services, that do not
know that there is a big corporation sitting up here making decisions,
and I can speak about that Eecause I have had people come to me and
ask me what is the corporation all about and what 1s that. That’s after
they read it in the paper, the fact that I had been nominated to the
Corporation.

I think that information about the program should be brought into
the community.

Senator CranstoN. Thank you all very much for your patience and
for your responses. I will do what I can to move the nominations along

as swiftly as possible. It will be helpful if you get your written answers
back as fast as possible. I am very confident the Board is going to do
very well with your guidance. It is a pleasure to have seen each and
all of you. Thank you very much.

[The prepared statements of Mr. Trudell, Ms. Worthy, and Mrs.
Esquer, and résumés of the nominees along with additional material
supplied for the record follow :]
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RICHARD A. TRUDELL

On January 19 President Carter appointed Richard Trudell to the
Board of Directors of Legal Services Corporation.

Richard A. Trudell, 35, was born in Sioux City, Ilowa. He is a member
of the Santee Sioux Tribe of Nebraska. He was educated at the University
of South Dakota and at San Jose State College, where he received a B.S.
degree in accounting in 1969. He served two years in the U.S. Nawvy.

Trudel] attended Catholic University School of Law in Washington, D.C.
received a J.D. degree in May 1972, and was admitted to the State Bar of
Nebraska that same year. He is a member of the American Bar Association
and serves as a council member of the ABA's Section on Individual Rights

and Responsibilities. Other professional memberships include the National

Legal Aid and Defender Association and the American Indian Bar Association.

After graduation from law school, Trudell served as director of the
Fellows Program for the Robert F. Kennedy Memorial in Washington, D. C.

He is currently a member of the Memorial Board of Directors.

Trudell resides in Oakland, California, where he is executive director
of the American Indian Lawyer Training Program, Inc. -- a non-profit
corporation which he co-founded in 1973. AILT projects include: 1) a
fellowship program for Indian attorneys 2) a law associates program for
recent Indian law graduates 3) an Indian Tribal Court Advocate Training
program 4) a research and writing project in Indian law 5) the Indian

Law Reporter, a monthly legal periodical.
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Mr. Chairman. Members of the Human Resources Committee.

I am sure that there is a traditional presentation which is made by nominees seeking the
consent of the Senate. I, however, guess that [ am not the "traditional" nominee. It is

seldom that someone with my background is given the privelege of serving in a decision

making capacity on a governmental body such as the Legal Services Corporation's

Board of Directors.

My presence here today is, in my opinion, due jointly to the leadership displayed by
many of the members of this Committee and the sensitivity of the current
Administration. In July, 19753, many of you were members of the Senate Committee on
Labor and Public Welfare. When you reviewed the makeup of the initial governing body
of the Legal Services Corporation, you passed a resolution which said that it was your
belief that, "...the Committee has a responsibility to advise as well as consent in
nominations submitted by the President and does therefore hereby express its strong
belief that future nominations should take account of the need for inclusion on the

Board of non-lawyers, women, and members of the client community.

I am a woman, a non-lawyer, black and a member of the client community.

Today, two other women, one of them a fellow member of an ethnic minority, come
before you for confirmation. Your efforts have been rewarded and I think the entire
client community will benefit as a result. You have recognized the ability of low income
people to speak for themselves, the desirability and appropriateness of our being a part
of decision making which impacts our lives and the invalidity of organizations which do

not include women at their top levels.

I am obviously pleased to come before you as a prospective member of the Legal
Services Corporation Board of Directors. But, I recognize that the most important point

is that poor people, be it myself or someone else, should always be part of that body.
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Legal Services has a special meaning to me. I have experienced situations in my
personal life where the availability of this resource made an essential difference. I have

helped my friends and neighbors to make use of our local program and 1 have seen the

positive impact which resulted. In my community, people with common problems have

been brought together to exercise their basic legal rights. The result has been the

removal of major barriers to their ability to lead normal lives.

The intervention of our local legal services program has broken down discriminatory
hiring practices by a local public housing authority. The arbitrary suspension of
students, without cause and without any due process, has been ended. The failure of
local agencies to provide interperters for non-English speaking persons has been
addressed. The illegal withholding of statutory benefits from the elderly has been
substantially reduced. All of these things are the results of actions taken through our
local program. [ could describe more that the community, using the resource which is
legal services, has seen accomplished. I can only guess at the number of evils which

have been prevented by the presence of this program.

My family, my friends and my community have all benefited from the wisdom of the
Congress in establishing the legal services program as an independent body free from

political interference.

Yet, if I am confirmed by the Senate, I will strive to have legal services programs

accomplish even more.

I say this because I know that there are more than ten million low income people in this
country who have never had the advantage of being within the geographic area of any
legal services program. 1 will, therefore, join with other members of the client
community in seeking a truly adequate level of funding for the Corporation this year

and in the years to come,

I will seek more funds not only to provide for more representation by attorneys and
paralegals but because 1 know that we low income people want to rely on ourselves to

solve critical problems. But, often we do not know how. If there were more preventive
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legal educational programs conducted by legal services personnel, | feel that we could
avoid many of the crisis which constantly beset us. We could then make self-help rather
than dependency our way of life.

I would also seek more in the way of client involvement in the affairs of the local legal
services programs. Your recent amendments to the Corporation's legislation have
spelled out significant new roles for the client community in the setting of program
priorities and increased our participation on the local governing bodies. I am sure,
however that there are other things which we, as individual clients and as groups of
concerned people, can do. We want to continue and improve the efforts of programs to
get to the causes of problems. There has been too much attention paid to the surface
evidence of these problems and not enough done in the way of long range/long term
problem solving. I will, if confirmed, seek to insure that the programs actively reach out
to all segmnents of the client community and direct services to the most pressing needs
in a fashion which will benefit the greatest number of people.

If 1 am confirmed there are other issues, related to the administration of justice, which
I shall hope to see the community and legal services programs address. For example,
there are currently many attempts to alter the way in which the courts are used. This
is, in my opinion, a fit subject for joint examination by low income people and legal
services attorneys. Similarly, there are questions which need to be addressed concerning
the formula by which local progams are funded and the problems of insuring that the
representation being provided is of the highest possible quality.

I would also explore the appropriateness of my being a vehicle by which the client
community can bring to the attention of the Lady and the Gentlemen of the Senate
issues which we feel to be of particular merit. One such issue relates to those attorneys
and judges who have demonstrated an appreciation of the problems of the poor and who
deserve consideration for elevation to the federal bench. As you might assume, poor

people will be particularly interested in addressing the problem which sees less than five

percent of that federal bench occupied by minorities or women.

1 see the Legal Services Corporation and the progams it funds as a primary resource in




the efforts of poor people to live normal productive lives and to give to our children

that which all parents desire, i.e. dignity and self respect. If you decide to confirm me, I

shall gladly join with the other members of the Board , the members of the National

Clients Council and other low income groups, as well as the dedicated and committed
attorneys, paralegals and other workers in our local programs who have done so much in

the past and recognize how much has yet to be done.

I thank you for this opportunity to come before you and your consideration of my

nomination.
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JOSEPHINE WORTHY

Josephine Worthy, 43, of Holyoke, Massachusetts, 1S youth

director of Bethlehem Baptist Church and president of TOETFERT

Housing Project Tenants Association. She is on the Advisory

Board of the Office of Children's Services of the Massachusetts Department
of Social Services. From 1974 to 1976 she was a family counselor
at Holyoke Street School.
Worthy is also a member of the Mayor's Youth Committee in
Holyoke, on the Board of Directors of the Holyoke Y.W.C.A., and a
member of the Western Health Planning Council.
She is a former member of the Board of Directors of Western

Massachusetts Legal Services, Inc.







Cecilia D. Esguer
1720 East Palmcroft Drive
Tempe, Arizona 85282

Home phone: (602) 966-5743
Office phone: (602) 271-3943

Birthdate: May 18, 1942
Married, 2 children (11, 7)

EDUCATION

Law School Arizona State University College of Law, Tempe,
Arizona. J.D., May, 1976.

Academic Honors: American Jurisprudence Award,
Family Law

Activities: Student Bar Association; Volunteer
in Tax Assistance (VITA): El1l Grupo - Chicano
Law Students Association; Council on Legal
Education Opportunity (CLEO) Selection
Committee; CLEO Tutorial Committee; Board of
Directors, Valle del Sol, Inc. (1972-75); Board
of Directors, Maricopa County Legal Aid Society;
Member-at-Large, Democratic Naticnal Committee
(1973-77); Executive Committee, National
Association of Latino Democratic Officials;
Executive Committee, Democratic Party of
Arizona (1973-76).

Arizona.
in Guadalaj
1972, to Jul
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8/77-Pres.

3/77=1/77

9/71-6/72

9/70-6/71

8/65-2/66
9/68-1/70

8/66-6/68

Academic Honors: United Business Educators
Association "Outstanding Business Education
Student" Award

Activities: Pi Omega Pi, National Business
Education Honorary, President; Alpha Pi Epsilon,
National Secretarial Honorary, Project Chairman;
Business Administration Council, Secretary;
College of Education Academic Counci

Assistant Attorney General, Attorney General of
Arizcna, 200 State Capitol Bldg., 1700 West
Washington, Phoenix, Arizona 85007, Rod
McDougall, Chief Counsel, Civil Division.

Law Clerk, State Department of Education, tempor 3:;
appointment, David Rich, Assistant Attorney General

Faculty Associate, Foreign Language Department,
Arizona State University, Tempe, Arizona, one-year
appointment, Dr. Quino E. Martinez.

Spanish Teacher, Evening Division, Mesa Commu
College, Mesa; Arizona, Dean Roger Worsley.

Spanish Teacher, McClintock High School, Tempe,
Arizona, William Boyle, Principal.

Spanish Teacher, Baker Junior High School, Tac
Public Schools, Tacoma, has“'n:to 1, Carl Dellacc
Foreign Language Coordinator

Teache

Tuberculos s Sanatorium, Temp
Mrs. Dougherty, Head Teacher.
attending graduate school).

Secretary,
while attending gradJahe s»hoo
Chairman.
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RESUME

STEVEN L. ENGELBERG

me

t Suite 404 4813 Grantham Avenue
D.C. Chevy Chase, Maryland 20015
30 301-652-0993

MS
t

Washing
(202) 452-19

Born March 15, 1942 at Memphis, Tennessee

Married, with two children

Education:

of Michigan,
n and high

an, Harvard Civil
udy of Parole
Parole Board
of Off
ment of Justice; R
student assistant

Gecrgetown Univer
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an Fellow in
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Hillary Rodham

5419 L Street
Little Rock, Arkansas 72

Rose, Nash, Williamson, Carroll,
Clay & Giroir

720 West Third Street

Little Rock, Arkansas 72201

Born October 26, 1947; Chicago, Illinocis
Age: 30

B.A. with Higl s, 1969

Wellesley College, Wellesley, Mass.
President, College Government; Vida
Dutton Scudder Scholarship for Graduate
Studies

J:D.y 1973

Yale Law School, New Haven, Connecticut
Barristers' Union Prize Trial; Director,
Barristers' Union; Original Board of
Editors, Yale Review of Law and Social
Action; Yale Legal Services; Participant
e T . a s - P

in Special Program in Law and Psychiatry
sponsored by the Yale Law School

Yale Child Study Center and t

Medical School; Law Clerk for New Haven
Legal Assistance Association; Research
Assistant for Prof. Joseph Gold

Yale Law School, for book he authored
with Drs. Anna Freud and Al Solnit,
Beyond the Best Interests of the Child.

Associate in Litigation Division of

Rose, Nash, Williamson, Carroll, Clay
& Giroir, Little Rock, Arkansas.

Assistant Professor of Law, University
of Arkansas School of Law; Director,
University of Arkansas Legal Aid Clinic,
Texarkana Prison Project and Cummins
Prison Projects, Payetteville, Arkansas.

Private Practice of Law, Fayetteville,
Arkansas
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LAw OFFICES OF

PRICE, GROVE, ENGELBERG 8 FRIED, P.C

2023 M ATREAT, N W
WITE 404

ROBEAT M FRICE MARTLAND OFFICE

WASHINGTON. D.C. 20038

DANIIL G. CROVE ROBERT M. FRICE
ATEVEM L. ENGELMERC TELEPHONE 201 4531830 aTEv
D3 m AETRE
i EL & GRO3S 14748 MAIN TTRE

P PRER MARLIOAD, MD. J0870
oF counsal iNIA QFFICE

PHILIP W MOORE DAMIEL © GROVE

4088 CHAIN BRIDCE ROAD, SUITE 503

February 10, 1978 FAIRFAX, VIRGINIA 22030

The Honorable Harrison A. Williams, Jr.
Chairman

Senate Committee on Human Resources
4230 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

The following are my responses to guestions sub-
mitted by Senators Javits and Cranston at the February 7,
1978 confirmation hearing for nominees to the Legal Ser-
vices Corporation Board of Directors.

Senator Javits submitted three gquestions:

Q-1. What is the extent of your concern for the
adequacy of legal services for non-minority poor people?

Answer: The Legal Services Corporation Act makes
it clear that all poor people must have access to the pro-
grams authorized by that legislation. While I have seen
no evidence to indicate that non-minority poor people are
being discriminated against by the Legal Services Corpora-
tion or its grantees, I certainly will be very sensitive to
such an issue if it should arise in the future.

Q-2. How do you think the Legal Services Corpo-
ration ought to respond to situations in which there are
conflicts of interest between different groups of poor
people and a community legal services office elects to
represent one group against another?

Answer: In the first instance, I believe that
any conflicts of interest between different groups of poor
people, should be resolved by the local governing organiza-
tion of each of the Corporation's grantees., It is my under-
standing that every effort has been made by the Corporation
to resolve such disputes in this manner in the past, and it
is also my understanding that for the most part, these con-
flicts have been adegquately handled by the local governing
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Board of a particular grantee. However, in the event that
this type of conflict does require a policy decision by the
Corporation's Board of Directors, I would certainly make
every effort to help develop fair and equitable policies to
resolve such conflicts at the local level.

Q-3. What is your view of the need to improve
the access of handicapped persons to local legal services
program offices?

Answer: I believe it is vitally important for the
Legal Services Corporation to ensure access of handicapped
persons to legal services programs. It is my understanding
that the Corporation is subject to the provisions of the Re-
habilitation Act of 1973, which prohibits discrimination
against handicapped persons in any federally funded program,
and it is also my understanding that the Corporation's staff
is now in the process of preparing guidelines and regulations
for its grantees to ensure compliance with this legislation.

The Corporation's Board of Directors must take
every step possible to ensure compliance with existing legis-
lation prohibiting discrimination against handicapped persons.

The following are my answers to the questions sub-
mitted by Senator Cranston:

Q-1. Why do you wish to serve on this Board?

Answer: I have been involved with the Legal Ser-
vices program, both directly and indirectly, since graduating
from law scheool in 1966. From 1966 through 1968, I was a
member of the Georgetown Legal Intern Program, and part of my
duties in that program consisted of serving as a staff attorney
in several different District of Columbia neighborhood Legal
Services offices.

From 1969 through early 1973, I was a legislative
assistant to Senator Walter F. Mondale, and in that capacity,
I assisted the Senator in working on a number of issues in-
volving the Legal Services program, including assisting him
and others in the development of the Legal Services Corporation
legislation.

I have also done some consulting work for the Legal
Services Corporation, primarily assisting them in the sub-
mission of their budget for FY 1977. On an informal basis,

25-426 O = T0 =8
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I have also advised members of the Corporation staff on later
budget submissions.

Based on this prior experience, I have a strong
professional interest in the work of the Legal Services Cor-
poration. But more important, as an attorney, I am strongly
committed to the concept of equal justices under law, and I
believe that service on the Corporation's Board of Directors
will enable me to make some contributions to improving access
to justice for those Americans who have been denied this
access in the past.

Q-2. What do you think will be the nature of the
contribution you will make to the Board?

Answer: Based on my prior experience with the
Legal Services program, I believe that my primary contribut-
ion to the Board will be in the area of developing the
Corporation's annual budget, and assisting the Corporation
in its relationship with the Congress and other government
agencies.

Q-3. Do you agree that Board members ethically
must avoid any conflict of interest, even if not strictly
within the Act's proscriptions?

A. Would you enter a case or negotiations
where an opposing party is represented by a Legal Services
attorney?

B, Will your law firm take such a case while you
serve on the Board?

Answer: Because of the nature of my own practice,
it is very unlikely that I personally will be involved in
such a case, However, based on my understanding of the Canons
of Ethics and the role of the Legal Services Croporation
Board, I do not believe that there would necessarily be a
conflict of interest under either of the circumstances out-
lined in this gquestion. But I am aware of the potential that
a conflict of interest could arise, and I will take every step
possible to avoid even the appearance of a conflict, 1In other
words, if there is any question of a conflict of interest
arising, I will consult with the Corporation's General Counsel,
and if there is even the slightest appearance of such a con-
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flict, I will disclose the conflict to the Board and
late myself from any Board decision affecting such a case,
or take whatever other steps deemed appropriate.

I have instituted a reporting stem within my
law firm to ensure that I am informed of any future cases
involving Legal Services attorneys on the other side.

Q-5. Do any of you now represent, or have you
represented, any client in litigation or negotiations against
a party represented by a Legal Services attorney, for example,
a local government unit, school district, or finance agency?

If so, will you terminate any relationship that
still exists to such a client regarding any on-going contro-

versvy?
Versy?

Answer: To the best of my knowledge, I do not
presently represent any client in litigation or negotiations
against a party represented by a Legal Services attorney.
However, as an associate of a law firm that I am no longer
affiliated with, I did do a limited amount of work on one
case involving commerical issues, where a Legal Services
attorney was representing the opposing party.

To the best of my knowledge, the law firm with

which I am presently affiliated now represents one client
in litigation against a party represented by a Legal Ser-
rices attorney, In the past, this law firm has been in-
volved in a few isolated cases in which a Legal Services
attorney represented the opposing party.

As indicated above, I do not believe it is nec-
essary to terminate my law firm's relationship in the one
existing case involving a Legal Services attorney.

Q-6. A. What prior involvement have you had
with Legal Services programs?

B. What contacts have you had, since your nomi-
nation was first announced, with Legal Services programs
in your home communities or elsewhere?

Answer: As to my prior involvement with Legal
Services programs, I have answered that question in num-~
ber 1 above, dealing with the issue of why I wish to serve
on the Corporation's Board.
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The only contact I have had with Legal Services
programs since my nomination was first anmounced are several
congratulatory notes received from friends of mine, who are
now serving as Directors of Legal Services programs funded
by the Corporation.

Q@~=7. A. What organizations concerned with the
poor have you been involved in?

B. What was the nature of your involvement?

Answer: From 1966 through 1968, I was a member
of the Georgetown Legal Intern Program, and
I represented indigent defendants in criminal and civil cases
in the District of Columbia. In that capacity, I served on
a part-time basis as a staff attorney in several District of
Columbia neighborhood Legal Services offices.

Other than that, I am presently a member of the
Steering Committee of the Washington Lawyers'Committee for
Civil Rights under law, and although that organization is
primarily concerned with civil rights there is some
overlap with organizations concerned wi the poor.

Q-8. A. Do you believe that it is appropriate for
Legal Services attorneys to litigate against state govern-
ments?

B. Do you believe that there should be any re-
strictions imposed upon such litigation?

Answer: I believe that is is appropriate for Legal
Services attorneys to litigate against state governments; in-
deed, any restrictions against such litigation would violate
the Cancns of Ethics,

Q-9. 1If a client's rights are being or may in the
future be violated by the actions or proposed actions of a
governmental agency, do you believe it appropriate for Legal
Services programs to seek to have agency policy or regulations
or proposed policies or regulations changed through non-
adjudicatory advocacy before that agency?

Answer: I believe it is appropriate for Legal
Services programs to seek to have agency policy or regulations
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Steven L. Engelberg




RESPONSE TO QUESTIONS FROM SENATOR JAVITS
BY HILLARY RODHAM, NOMINEE TO THE BOARD OF
DIRECTORS, LEGAL SERVICES CORPORATION

What is the extent of your concern for the adequacy
of legal services for non-minority poor people?

I am concerned with the adequacy of legal services
for all poor people.

How do you think the Legal Services Corporation
ought to respond to situations in which there are
conflicts of interest between different groups of
poor people and a community legal services office
elects to represent one group, against another?

My opinion about the appropriate response, if
any, would depend on the facts of the particular
case.

What is your view of the need to improve the access
of handicapped persons to local legal services
program offices?

I favor improved access, when necessary, for
handicapped persons to legal services program

offices.
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RESPONSE TO QUESTIONS FROM SENATOR CRANSTON
BY HILLARY RODHAM, NOMINEE TO THE BOARD OF
DIRECTORS, LEGAL SERVICES CORPORATION

why do you wish to serve on this board?

I have worked with a variety of legal services
programs since I was a student at the Yale Law
School. When I served on the faculty of the
University of Arkansas School of Law at Fayette-
ville, Arkansas, I started the first legal clinic
the state ever had and have continued to work with
the newly funded legal services corporations now
serving the state as a private attorney. I am
interested in the future of legal services and
dedicated to improving access to our legal system
for all poor people.

What do you think will be the nature of the contri-
bution you will make to the Board?

I believe my experiences in legal services will
benefit the Corporation. I am not sure as yet what
specific contribution I will make but expect to
work hard to ensure the Corporation's success at
achieving its objectives.
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Do you agree that board members ethically must
avoid any conflict of interest, even if not strictly
within the Act's proscriptions?

Yes

2A&B. Would you enter a case or negotiations where an
opposing party is represented by a legal services
attorney?

Yes. I do not consider my role on the national
board as a representative of the local boards and
attorneys setting policies and taking cases
throughout the country and, therefore, do not
perceive any conflict. Each case, of course,
will be evaluated on its own merits.

Do any of you now represent, or have you represented,
any client in litigation or negotiations against
a party represented by a legal services attorney,

for example, a local government unit, school
district, or finance agency? If so, will you
terminate any relationship that still exists to
such a client regarding any on-going controversy?

No. No.
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What prior involvement have you had with legal ser-
vices programs?

While in law school, I worked with both the Yale
Law School Legal Services and the New Haven Legal
Assistance Association. When I joined the faculty
of the University of Arkansas School of Law at
Fayetteville, Arkansas, I assumed responsibility
for all clinical programs. These included two
programs of prison legal assistance, funded by the
state and federal governments. In addition, I
began a legal clinic staffed by law students

which was the only legal assistance program in
that part of the state. In fact, in 1974 there
were only three legal services programs in the
entire state. I was able to obtain increased
funding for the legal clinic from the Arkansas

Bar Association and later began negoations with
the Legal Services Corporation regional office at
Atlanta to fund a program in Northwest Arkansas.

I served on the Board of the Northwest Arkansas
Legal Services Corporation, Inc. until my recent
resignation.

What contacts have you had, since your nomination
was first announced, with legal services programs
in your home communities or elsewhere?

Since my nomination, I have spoken with represen-
tatives of two of the Arkansas projects.

What organizations concerned with the poor have you
been involved in? What was the nature of your
involvement?

In addition to my involvements as a legal intern,
attorney and law professor in legal services pro-
grams, I have worked with a number of private
organizations concerned with the poor: Washington
Research Project, Washington, D.C. (legal intern):
Children's Defense Fund of the Washington

Research Project, Cambridge, Massachusetts and
Washington, D.C. (staff attorney); Carnegie
Council on Children, New Haven, Connecticut

(legal consultant); Arkansas Advocates for Children
and Families, Little Rock, Arkansas (board member).
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Do you perceive any conflicts of interest arising
from your husband's position as Attorney General
of the state of Arkansas and any decisions as a
member of the board of Legal Services Corporation
affecting any legal services programs in the
state of Arkansas?

No. I do not perceive any conflicts.

How would you handle such conflicts?

If any conflicts were to arise, I would

either abstain from any decision affected by the

conflict or decide on the basis of the best
interests of the Board, my primary responsibility.

Do you believe that it is appropriate for legal
services attorneys to litigate against state
governments?

Yes.

Do you believe that there should be any restric-
tions imposed upon such litigation?

No.

If a client's rights are being or may in the future
be violated by the actions or proposed actions

of a governmental agency, do you believe it
appropriate for legal services programs to seek

to have agency policy or regulations or proposed
policies or regulations changed through non-
adjudicatory advocacy before that agency?

Yes.
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February 16, 1978
BY HAND

Honorable Alan Cranston

229 Russell Senate Office Building
United States Senate

Washington, D.C. 20510

Dear Senator Cranston:

This is to supplement the answer I previously submitted
to Question No. 2 that you propounded during the hearings
on February 7, 1978, concerning the President's nominations
for membership on the Board of Directors of the Legal
Services Corporation. Question 2 asked: "Would you enter
a case or negotiations where an opposing party is represented
by a legal services attorney?"

I am very sensitive. to the importance of not only
avoiding conflicts of interest in my capacity as a member
of the Board of Directors of the Legal Services Corporation
but also of avoiding the appearance of conflict. I have
made known my association with the Board of Directors not
only to my firm but also to the legal services attorneys

here in the state, so that if it ever were to occur that a
member of my firm were representing a party opposed to a
client represented by a legal services attorney, 1 would be
able to assure the legal services attorney that he or she
should pursue the client's interest as vigorously as possible.

Very truly yours,

Hillary Rodham




RESPONSES TO QUESTIONS FROM SENATOR JAVITS
BY CECILIA ESQUER, NOMINEE TO BOARD OF DIRECTORS,
LEGAL SERVICES CORPORATION

What is the extent of your concern for the adequacy
of legal services for non-minority poor people?

I am concerned with the delivery of services to all
poor pecople on an equitable basis. The local legal
services boards must establish priorities to insure
that the resources of the office are allocated
fairly and reasonably.

How do you think the Legal Services Corporation ought
to respond to situations in which there are conflicts
of interest between different groups of poor people
and a community legal services office elects to
represent one group against another?

Where a conflict of interest exists between groups
of poor people, it is important for local boards to
decide which group shall be represented. These
decisions require the exercise of independent pro-
fessional judgment. A local board is in the best
position to decide what is in the best interest of
clients.

What is your view of the need to improve the access
of handicapped persons to local legal services pro-
gram offices?

I am committed to the policies of the Rehabilitation
Act of 1973.




RESPONSES TO QUESTIONS FROM SENATOR CRANSTON
BY CECILIA ESQUER, NOMINEE TO BOARD OF DIRECTORS,
LEGAL SERVICES CORPORATION

why do you wish to serve on this board?

I am committed to the expressed goal of the Corpora-
tion to ensure that legal services are available to
poor people.

What do you think will be the nature of the contri-
bution you will make to the board?

My membership on the board of directors will lend

an added perspective to the board. As a former
member of a local governing board, I am familiar

with the problems encountered by local programs.

In addition, the presence of minority women on the
board will enhance the credibility of the Corporation.

What prior involvement have you had with legal
services programs?

I served on the Maricopa County Legal Aid Society
(MCLAS) Board of Directors for the last two vears,
including one year as a second vice-president.

I also completed a one semester law school civil
internship in a clinical program which provided
free legal services to the residents of Guadalupe
and Victory Acres.

What contacts have you had, since your nomination
was first announced, with legal services programs
in your home communities or elsewhere?

In addition to a congratulatory note from the
Project Advisory Group, I have received informative
materials from the Corporation offices and attended
a meeting of the Arizona Statewide Legal Services
Project. I also met a person who works with the
Reginald Heber Smith Program while he was visiting
the MCLAS program.

What organizations concerned with the poor have you
been involved in?

valle del Sol, Inc.; Guadalupe Organization; United
Farmworkers.
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What was the nature of your involvement?

Valle del Sol, Inc. - I served on the Board of
Directors from 1972-75. Valle del Sol, Inc. is a
private non-profit corporation which has components
in education, narcotic prevention, health, and

family counseling. In the area of education, it

has provided technical assistance to school districts
in a variety of subjects including desegregation;
bilingual programs; cultural enrichment programs;
community-school relations, and parent involvement
programs.

Guadalupe Organization, Inc. (G.0.) - I have worked

on a volunteer basis with G.0. since 1968. My
involvement with G.0., a private-non-profit cor-
poration, began when I was a teacher and sought G.O.'s
help to reduce the high drop out rate in our high
school. Since then I have assisted in fund-raising
efforts to support G.0. projects.

G.0.'s members are residents from the Town of
Guadalupe, a community of Yaqui Indians and Mexican-
Americans. Guadalupe has an unemployment rate of
approximately 30 percent with more than 50 percent
of its residents earning incomes below the poverty
guidelines.

G.0.'s activities led to the incorporation of
the Town of Guadalupe which assures that the tri-
lingual, tri-cultural attributes of the community
will be subject to the wishes of the local residents
and not to the whims of the surrounding metropolitan
centers.

United Farmworkers, Inc. (UFW) - From 1971 through
1973, I actively supported the efforts of the
UFW to improve the working conditions for farmworkers.
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Do you perceive any conflicts of interest arising
from your position in the Attorney General's Office
of the State of Arizona and any decisions as a mem-
ber of the Board of Legal Services Corporation
affecting any legal services programs in the State
of Arizona?

I do not anticipate any conflicts of interest
arising from my position in the Attorney General's
Office. The Legal Services Corporation, is a
funding agency and is not involved in litigation
which may arise between a client of a local legal
services program and a state agency represented
by the Office of the Attorney General.

How would vou handle such conflicts?

If an action were brought against a state agency
which I represent as an Assistant Attorney General
because I was a member of the LSC Board, I would
request the case be handled by another Assistant
Attorney General.

Do you believe that it is appropriate for legal
services attorneys to litigate against state
governments?

Yes. Legal services attorneys are required to
represent their clients zealously within the
bounds of the law. No distinction should be

made between private versus public representation.

Do you believe that there should be any restric-
tions imposed upon such litigation?

Any restrictions imposed upon such litigation
should be the same as those imposed upon the private
bar.

If a client's rights are being or may in the future
be violated by the actions or proposed actions of

a governmental agency, do you believe it appropriate
for legal services programs to seek to have agency
policy or regulations or proposed policies or
regulations changed through non-adjudicatory
advocacy before that agency?

Yes.
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Prasident

February 9, 1978

Honorable Harrison A. Williams, Jr.
United States Senate

352 Russell Senate Office Building
Washington, D.C. 20510

Confirmation Hearing for
Nominees to sit on Legal
Services Corporation's
Board of Directors

Dear Senator Williams:

Enclosed are my responses to questions raised during the confirmation
hearing held on Tuesday, February 7, 1978. My responses are addressed to
the questions raised by Senators Cranston and Javits.

If additional information is needed, please don't hesitate to request
such information at your convenience.

Respectfully,

Wt A-0a0C

Richard Trudell

Enclosure
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RESPONSES

RICHARD TRUDELL
Attorney
Oakland, California

to

Questions for Nominees to Legal Services Corporation
Board of Directors

February 9, 1978

The following are my responses to questions raised by Senators Javits

and Cranston at the confirmation hearing held on Tuesday, February 7, 1978.

QUESTION 1

the extent of your concern for the ade y of legal services for

non=mine 'y poor people?
RESPONSE

My concern for the delivery of legal services to the disadvantaged applies

equally to everyone in need of legal representation, regardless of race or

economic status. Everyone is entitled to equal access to the legal system.

Congress and the legal profession must work im concert to ensure that no one

is denied legal representation on the basis of his or her status in society.
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QUESTION 8
A. Do you believe that it is appropriate for legal services attorneys to
litigate against state governments?
B. Do you believe that there should be any restrictions imposed upon such
litigation?

RESPONSE
A. Yes, if the client is eligible for legal representation from a legal
services program and has a legitimate claim against a govermnmental entity,
his or her right to due process and equal protection of the law must not be

watered down merely because the defendant is the state government.

B. No, a wrong is a wrong regardless of who commits it.

QUESTION 9

If a client's rights are being or may be in the future viclated by the actions
or proposed actions of a governmental agency, do you believe it appropriate for
legal services programs to seek to have agency policy or regulations or propos
policies or requlations changed through non-adjudicatory advocacy before that
agency?

RESPONSE

Yes, if possible. Preventive law should be practiced when and where appropriate.




Senator Javits - Questions for Nominees to the Legal Services
Corporation Board of Directors

15 WHAT IS THE EXTENT OF YOUR CONCERN FOR THE ADEQUACY OF
LEGAL SERVICES FOR NON-MINORITY POOR PEOPLE?

It is my belief, understanding and experience that legal
services is a resource available to all low income people. I
strongly support the concept of priority setting by the client
community and the local programs and the pursuit of those goals
which benefit low income people to the greatest extent possible.
I reject the idea that poor people should be considered as this
faction or that, minority or non-minority. It is this type of
thinking which keeps low income people from identifying their
common problems and working to resolve them.

24 HOW DO YOU THINK THE LEGAL SERVICES CORPORATION OUGHT
TO RESPOND TO SITUATIONS IN WHICH THERE ARE CONFLICTS
OF INTEREST BETWEEN DIFFERENT GROUPS OF POOR PEOPLE AND
A COMMUNITY LEGAL SERVICES OFFICE ELECTS TO REPRESENT
ONE GROUP AGAINST ANOTHER?

The Congress, based on its experience with other government
grant programs, has required that each local program be governed
by local people. I, therefore, believe that the Legal Services
Corporation should not attempt to undermine the purpose of the
Congress by interfering in local matters such as the one
suggested in this question.

The Corporation does, in my opinion, have a responsibility
to set broad policy quidelines for these local boards to follow.
Therefore, I think the Corporation board members should
establish a policy requiring that all local programs, to the
degree possible, develop additional free resources to be used by
eligible clients in conflict situations involving individuals or
groups.

I believe that many legal services programs have already
developed such arrangements with private bar groups, law
schools, etc. It is also my understanding that, in those areas
where more than one legal services grantee exits, there have
been cooperative arrangements worked out. An example of this is
the program in New York City where all of the local programs have
agreed to provide representation, without regard to geographic
boundaries, so that there will be no denial of service when
conflict situations arise.
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3. WHAT IS YOUR VIEW OF THE NEED TO IMPROVE THE ACCESS OF
HANDICAPPED PERSONS TO LOCAL LEGAL SERVICES PROGRAM
OFFICES?

My response to the first question is my basic response to
this one. I strongly believe that legal services should be
available to all low-income persons who require such assistance.

However, in the case of the handicapped, I think some
additional concerns must be met. I have worked with emotionally
disturbed children and their parents. I did not become truly
effective in this until I received training. I think it would be
helpful if the staffs of legal services programs could receive
some sort of training to better enable them to understand the
stress under which the handicapped and their families exist.

e et




Senator Cranston - Questions for Nc nees ) Legal Services
Corporation Board

WHY DO YOU WISH TO SERVE OR THIS

Legal Services has been impor to me, to my family, my
friends and my c nity. ha seen many of the serious
problems which effect all X people addressed by legal
services and some effective solutions found.

I would like to serve on the Legal Services Corporation
Board so that I might do whatever I can to bring this vital
resource to as many people as possible.

Also, I think that my being on the Board will show all those
involved with legal services that this is truly a program for
low income gople. This program effects the lives of poor
people. r eyes, in any program which directly impacts us,
we should be pact of the decision making process at every
level.

I think my written statement provides a partial answer to
this question. I am including a copy of that statement with
these responses.

WHAT DO YOU THINK WILL BE THE NATURE OF THE CONTRIBUTION

YOU WILL MAKE TO THE BOARD?

I hope to bring to the Board that wh only a low income
person can provide, That is, the first hand experience of what
being poor in this country really means.

I want the Board to know about the tenant who lives in a
building owned by an influential landlord. A landlord who, when

faced with the tenant's attempt to assert basic rights, contacts
the family's social worker - who in turn 1tacts the school
teacher. I think the Board t erstand how that
tenant/parent feels when the child returns from school with the
information that the teacher will not sign the form verifying
continued school attendance unless the parent stops bothering
the landlord. The Board should understand that the food
allowance for that child can be withdrawn if that form is not
signed. I want the Board to understand what that does to the
dignity of that child and that parent. The Board should know
what that assault does to the willingness of a low-income person
to continue to seek justice.
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. Senator Cranston - Questions and Answers
Page 2

You can't make good decisions about services to poor pecple
if you don't have the basic information about our lives. I think
I can bring that experience to the Board with the help of groups
such as the National Clients Council with its broad membership
across the country and its concern for the justice issues which
the Corporation must be considering.

NOTE:

I am aware of the fact that the following questions were not
addressed to me but for the record I would like to respond anyway.

3. WHAT PRIOR INVOLVEMENT HAVE YOU HAD WITH LEGAL SERVICES
PROGRAMS?

I have been affiliated with my local legal services program
as a client and as a member of the program's local advisory body.
Although I no longer serve in that capacity, I am still active
through the referral of persons in need of legal assistance and
through the program's bringing to my attention youths and their
families who need the services which I provide either through my
role at the Holyoke Street School or the Baptist Youth
Fellowship.

4. WHAT CONTACTS HAVE YOU HAD, SINCE YOUR NOMINATION WAS FIRST
ANNOUNCED, WITH LEGAL SERVICES PROGRAMS IN YOUR HOME COMMUNITIES
OR ELSEWHERE?

As I indicated previously, I have had on-going contact with
my local legal services program, a branch office of the Western
Massachusetts Legal Services, Inc. Recently, I have attended
meetings of that program's Board of Directors so that I might
learn more clearly the problems and the accomplishments of the
recent past in areas other than my own. I have also had letters
and telephone calls from clients in various parts of the country
and from program directors in the state in which I live.

I have had extensive contact, both prior to and subsequently,
with the MNational Clients Council which is, as you know, the
primary vehicle for the gathering of community input from around
the country. In addition, at the invitation of the Council, I
attended the 1977 Annual Meeting of the National Legal Aid and
Defender Association. The membership and staff of these two
organizations have made me aware of the current legal services
situation and assisted me in developing my thoughts on account-
ability and communications mechanisms should I be confirmed.




Page 3

5. WHAT ORGANIZATIONS CONCERNED WITH THE POOR HAVE YOU BEEN
INVOLVED IN?

Since 1968, I have been involved in efforts to improve the
community in which I live. I have been a member of a number of
organizations, some of which were formal and some loose
associations of people with a common purpose.

Currently, I am the vice president of an organization dealing
with the problems of tenants of low income public housing. At one
time, I was the President of this organization. Similarly, my
interest in housing prompted me to be active in my city's Model
Cities program and I have served on that agency's Board of
Directors.

The problems of young people in most low income communities
is a prime concern for all of us. Much of my activity within the
community has been directed at this problem. Currently, I am a
volunteer counselor working with children who have been unable to
adapt or benefit from the normal educational environment.

! sonlr 4
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national Board member might act in a retaliatory way against

a particular local program as a result of courtroom encounters,
but that permitting national Board members to litigate

against local programs could create the appearance or

potential for conflicts. Particularly troublesome is the
possibility that a legal services attorney in such a situation
might be, even subtly, influenced in terms of the conduct of
the case by the possibility that the opposing counsel might
some day generalize from this situation in deciding broad
policy issues on the Board. (I believe that similar concerns --
and more direct conflict-of-interest questions -- would

apply with respect to loczl board members litigating against
legal services attorneys.)

I do not feel that these problems can be resolved merely by
indicating a willingness to withdraw from cases where there

is an actual conflict of interest. The Cannons of Ethics

would, of course, require such withdrawal. The issue which

1 am concerned about involves the broader problems -- especially
relating to the appearance of fairness -- generated by

national Board members litigating against legal services
attorneys. i

Obviously, a simple solution would be a commitment of all

Board members not to engage in litigation against legal

services program attorneys during their tenure on the Board.
However, there is no such general Corporation policy at this

time and this commitment was not required of national Board
members previously confirmed. Accordingly, I am posing the
following additional questions to you as part of the confirmation
process:

1. Do you believe that there is a need for the Legal Services
Corporation Board of Directors to promulgate a formal policy
dealing with representation by national Board »mbers (as

well as guidelines for such representation by smbers of the
boards of local programs) against legal services attorneys?

2. 1If a formal policy were adopted by the Board of Directors
with respect to such representation by national Board members,
would you be prepared to abide by such a policy?

3. Do you believe that you would have a conflict of interest
in discussion and/or adoption of such a Board policy if the
effect of the adoption of such a policy would cause you to
terminate your membership on the Board of Directors or to
resign from your employment, or would significantly reduce
the volume of cases you are likely to take as a private
attorney during your tenure on the Board of Directors?
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Sincerely,
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vle Harrison A. Williams, Jr.
rable Jacob K. Javits
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Ms. Josephine Worthy
15 North Summer Street
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Dear Ms. Worthy,

Attached is a copy of a letter I have sent to each of
the five nominees for the Legal Services Corporation
Board of Director As the letter indicates, I am

concerned about responses to written questions I had

submitted to the three nominees on the issue of whether

they would represent a client against a legal services
attorney during their tenure on the national board.

1 would like to ask that you also answer.the first
question in the attached letter. In order to resolve

this matter as soon : ;sible, if you have no objection,
it would be helpful for y give your response verbally

(and then followup in writi by calling collect to
Suzanne Martinez, at

Thank you very much for your cooperation in

Enclosure
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national Board member might act in a retaliatory way against

a particular local program as a result of courtroom encounters
but that permitting natic pard members to litigate

against local j M S > the earance or
potential for conflicts. i arly troublesome is the
possibility that a leg se es attorney in such a situatior
might be, even subtly, influenced in ter of the conduct of
the case by the possibility that the opposing counsel might
some day generalize from this situation in deciding broad
policy issues on the Board. (I believe that similar concerns
and more direct conflict-of-interest guestions -- would

apply with respect to local board mer 5 litigating against
legal services attorneys.)

1 do not feel that these problems can be resolved merely by
indicating a willingness to withdraw from cases where there

is an actual conflict of interest. The Cannons of Ethics
would, of course, require such withdrawal. The issue which

I am concerned about involves the broader problems -- especiall
relating to the appearance of fairness -- generated by
national Board members litigating against legal service
attorneys.

Obviously, a simple solution would be a commitment of al
Board members not to engage in litigation against legal
services program attorneys during their tenure on the Board.
However, there is no such general Corporation policy at this
time and this commitment was not required of national B ]
members previously confirmed. Accordingly, I am posing

following additional questions to you as part of the confirmat
process:

1. Do you believe that there is a need for the Legal Service
Corporation Board of Directors to promulgate a formal 7 icy
dealing with representation by national Board members (as
well as guidelines for such representation by members of the
boards of local programs) against legal services attorneys?

2. 1If a formal policy were adopted by the Board of Directors
with respect to such representation by national Board members
would you be prepared to abide by such a pelicy?

3. Do you believe that you would have a conflict of interest
in discussion and/or adoption of such a Board pelicy if the
effect of the adoption of such 2 policy would cause you to
terminate your membership on the Board of Directors or to
resign from your employment, or would significantly reduce
the volume of cases you are likely to take as a private
attorney during your tenure on the Board of Directors?
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Steve Engelberg, Esq.

Price, Grove, Engelberg & Fried, P.C.
Suite 404

2033 M S5t., N.W.

Washington, D.C. 20036

Dear Steve,

Thanks very much for your written responses to the questions
I submitted to you on February 7.

I am, however, concerned over your response 1o the question
regarding representation of a client in a case or negotiations
against a legal services attorney.

I recognize that such representation by a member of the
Legal Services Corporation Board of Directors would probably
not be in violation of the ABA Cannons of Ethics since
disclosure of the relationship to the parties involved would
generally be sufficient to comply with the requirements of
the Cannons. However, I am deeply concerned about the

potential detriment to the legal services program which

might result from the appearance of members of the national
Board of Directors -- the overall policy-makers and the
embodiment of the leadership of the entire program -- in
actual individual cases against local legal services programs.

My concerns about this type of activity and its effects upon
the legal services program are as follows: First, 1 am
concerned about the impression made on a client of a legal
services program in seeing his or her attorney in the court-
room facing a member of the national Board. Although a
sophisticated analysis of the relationship between that
local legal services program and the national Board would
obviously reveal the Act's protection of a local program
attorney from interference in actual case management, 1 feel
there is a substantial potential for misunderstanding and
development of mistrust on the part of a client in such a
situation. I have discussed this with client representatives
who agree with this analysis.

Second, I am concerned about the chilling effect -- or
potential for such effect -- that such litigation might have




on local project attorneys. Again, my concern is not that a
national Board member might act in a retaliatory way against

a particular local program as a result of courtroom encounters,
but that permitting national Board members to litigate

against local programs could create the appearance or

potential for conflicts. Particularly troublesome is the
possibility that a legal services attorney in such a situation
might be, even subtly, influenced in terms of the conduct of
the case by the possibility that the opposing counsel might
some day generalize from this situation in deciding broad
policy issues on the Board. (I believe that similar concerns --
and more direct conflict-of-interest questions -- would

apply with respect to local board members litigating against
legal services attorneys.)

I do not feel that these problems can be resolved merely by
indicating a willingness to withdraw from cases where there

is an actual conflict of interest. The Cannons of Ethics

would, of course, require such withdrawal. The issue which

1 am concerned about involves the broader problems -- especially
relating to the appearance of fairness -- generated by

national Board members litigating against legal services
attorneys.

Obviously, a simple solution would be a commitment of all
Board members not to engage in litigation against legal
services program attorneys during their tenure on the Board.
However, there is no such general Corporation policy at this

time and this commitment was not required of national Board
members previously confirmed. Accordingly, I am posing the
following additional questions to you as part of the confirmation
process:

1. Do you believe that there is a need for the Legal Services
Corporation Board of Directors to promulgate a formal policy
dealing with representation by national Board members (as

well as guidelines for such representation by members of the
boards of local programs) against legal services attorneys?

2. If a formal policy were adopted by the Board of Directors
with respect to such representation by national Board members,
would you be prepared to abide by such a policy?

3. Do you believe that you would have a conflict of interest
in discussion and/or adoption of such a Board policy if the
effect of the adoption of such a policy would cause you to-
terminate your membership on the Board of Directors or to
resign from your employment, or would significantly reduce
the volume of cases you are likely to take as a private
attorney during your tenure on the Board of Directors?




Without reference to individual

would be the effect of adoption of such
your present employment or practice of

I would appreciate very much your responses to e questions
as soon as posible.

rely,

Hengrable Harris A. Willjams,

Honorable Jacob K. Javits
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Esquer, Esq.
720 Palmcroft
Tempe, Arizona 85282

Dear Ms. quer,

Thanks very much for your written responses to the questions
I submitted to you on February 7.

1 am, however, concerned over your response to the question
regarding representation of a client in a case or negotiations
rainst a legal services attorney.

that such representation by a.member of the
Services Corporation Board of Directo would probably
be in violation of the ABA Cannons of Ethics since
s;closure of the relationship to the parties involved would
ierally be sufficient to comply with the requirements of
Cannons. However, 1 am deeply concerned about the
ential detriment to the legal services program which
g result from the appearance of members of the national
Board of Directors -- the overall policy-makers and the
iment of the leadership of the entire program -- in
individual cases against local legal services programs,

My concerns about this type of activity and its effects upon
the legal services program are as follows: First, I am
concerned about the impression made on a client of a legal
services program in seeing his or her attorney in the court-
room facing a member of the national rd. Although a
sophisticated analysis of the relationship between that
local legal services program and the national Board would
ly reveal the Act's protection of a local program
interference in actual case management, I feel
substantial potential for misunderstanding and
t of mistrust on the part of a client in such a
I have discussed this with client representatives
with this analysis.
Second, 1 am concerned about the chilling effect -- or

potential for such effect -- that such litigation might have
on local project attorneys. Again, my concern is not that a




national Board member might act in a retaliatory way against

a particular local program as a result of courtroom encounters,
but that permitting national Board members to litigate

against local programs could create the appearance or

potential for conflicts. Particularly troublesome is the
possibility that a legal services attorney in such a situation
might be, even subtly, influenced in terms of the conduct of
the case by the possibility that the opposing counsel might
some day generalize from this situation in deciding broad
policy issues on the Board. (I believe that similar concerns --
and more direct conflict-of-interest questions -- would

apply with respect to local board members litigating against
legal services attorneys.)

I do not feel that these problems can be resolved merely by
indicating a willingness to withdraw from cases where there

is an actual conflict of interest. The Cannons of Ethics

would, of course, require such withdrawal. The issue which

I am concerned about involves the broader problems -- especially
relating to the appearance of fairness -- generated by

national Board members litigating against legal services
attorneys. :

Obviously, a simple solution would be a commitment of all
Board members not to engage in litigation against legal
services program attorneys during their tenure on the Board.
However, there is no such general Corporation policy at this
time and this commitment was not required of national Board
members previously confirmed. Accordingly, I am posing the

following additional questions to you as part of the confirmation
process:

1. Do you believe that there is a need for the Legal Services
Corporation Board of Directors to promulgate a formal policy
dealing with representation by national Board members (as

well as guidelines for such representation by members of the
boards of local programs) against legal services attorneys?

2. 1If a formal policy were adopted by the Board of Directors
with respect to such representation by national Board members,
would you be prepared to abide by such a policy?

3. Do you believe that you would have a conflict of interest
in discussion and/or adoption of such a Board policy if the
effect of the adoption of such a policy would cause you to
terminate your membership on the Board of Directors or to °
resign from your employment, or would significantly reduce
the volume of cases you are likely to take as a private
attorney during your tenure on the Board of Directors?
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4. Without reference to individual cases
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would appreciate very much your responses to these questions
as soon as posible.

rable Harrison A. Willjams, Jr.
‘able Jacob K. Javits
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Senator Cranston. The hearing stands adjourned.
[ Whereupon, at 12:01 p.m., the committee was adjourned, subject
to the call of the Chair. |
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