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DIESEL FUEL AND GASOLINE CONSERVATION ACT
OF 1977

MONDAY, DINE 27, 1977

U.S. SENATE,
SUBCOMMITTEE ON ENERGY CONSERVATION AND REGULATION,

OF THE COMMIT-1'1M ON ENERGY AND NATURAL RESOURCES
ashington,D.C.

The subcommittee met, pursuant to notice, at 8 a.m. in room 3110,
Dirksen Office Building, Hon. J. Bennett Johnston presiding.

Present: Senators Johnston, Jackson, Ford, Metzenbaum, Hansen,
and Domenici.
Also present: James T. Bruce, counsel.

OPENING STATEMENT OF HON. J. BENNETT JOHNSTON, A U.S.
SENATOR FROM THE STATE OF LOUISIANA

Senator JOHNSTON. The hearing will come to order. This morning,
we are considering S. 1699 which is a bill which will permit back-
hauling. In this energy crisis we must continue to search out every
possible method of encouraging thrift in the use of gasoline, en-
couraging to the maximum extent possible every conservation meas-
ure we can find.
S. 1699 addresses one of the more obvious problems, I think, in

energy conservation. The Robinson-Patman Act was never intended
to prevent backhauling, particularly backhaulings which were not
discriminatory, which would not lead to any monopolistic practices
and did not, in any way, deter competition. However, out of either
misinterpretation of the Robinson-Patman Act or because of over-
caution on the part of those who interpreted it, a practice grew of
permitting backhauling, but not allowing backhaul allowances to
differ even when there was a significant difference in the cost of
delivery to the different customer.
This morning, S. 1699 will address that question. S. 1699 in effect

says it is not unlawful to offer differing backhaul allowances if they
are cost-justified, but keep in mind, those allowances must be offered
in a nondiscriminatory manner so as to satisfy the conditions and
provisions of the Robinson-Patman Act.
We want to be very careful, of course, not to discriminate par-

ticularly against the smaller business firms. We do not want to put
them at any disadvantage at all. Hence, our hearing today will seek
to determine the answers to all of those possible problems that this
bill may create.
Without objection I will insert in the record the bill S. 1699 and

my opening statement.
[The information follows:]

(1)



95TH CONGRESS
1ST &snow S. 1699

IN THE SENATE OF THE UNITED STATES

JUNE 15 (legislative day, MAY 18), 1977
Mr. JOHNSTON (for himself, Mr. 13-um-ERs, Mr. MCCLURE, and Mr. STONE)

introduced the following bill; which was read twice and referred to the
Committee on Energy and Natural Resources and, if and when reported,
to be referred to the Committee on Commerce, Science, and Transportation
by unanimous consent

A BILL
To provide energy conservation by alleviating current and

continuing fuel waste, to reduce empty vehicle movements,
and to increase efficiency in transporting goods by motor
carriers which will ultimately benefit consumers, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Diesel Fuel and Gasoline

4 Conservation Act of 1977".

5 SEC. 2. Section 382 of the Energy Policy and Conserva-

tion Act of 1975 (42 U,,S.C. 6201) is amended by adding a

7 paragraph (d) to read as follows:

8 "(d) It shall not be unlawful for a seller of goods,
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1 wares, or merchandise pursuant to a uniform zone delivered

2 pricing system to grant backhaul allowances to a buyer where

3 the backhaul function is actually performed by the buyer

4 or an authorized carrier serving the buyer, where the allow-

5 ance is no greater than the actual savings in delivery costs to

6 the seller and where the allowances are available to all the

7 seller's customers on a nondiscriminatory basis.".
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STATEMENT OF HON. J. BENNETT JOHNSTON, A U.S. SENATOR FROM THE STATE OF
LOUISIANA

This morning the Subcommittee on Energy Conservation and Regulation will
consider S. 1699, the Diesel Fuel and Gasoline Conservation Act of 1977. I
consider this bill to be the first in a series of measures referred to this Sub-
committee that will address our national energy problems in a different way
than President Carter's "moral equivalent of war".
Instead of the frontal assault we will seek to skirmish with the indirect,

the more subtle ways we waste energy. I expect that many of these measures
will alter legislation of the past or perhaps revise regulatory schemes that
have the unintended result of wasting energy, of creating inefficiencies in our
use of energy.
The Subcommittee will carry on of course with the major legislative energy

initiatives. But part of the set of solutions to our energy problems, I believe,
is that we must ferret out the more subtle causes of energy waste. Their
number is legion. Taken separately, the amount of energy to be saved is per-
haps small, relative to the major energy initiatives such as insulating our
homes. But if the contributions of these measures are aggregated and con-
sidered over time, the result will be substantial and a necessary part of the
overall solution that the Nation is seeking.
I sponsored the legislation we are considering today. I hope to sponsor other

such measures in the future and I trust that my colleagues will be bringing
legislation of this nature before the Congress as well.

S. 1699 aims to clarify an ambiguity that has arisen with respect to the
application of the Robinson-Patman Act to uniform zone delivered pricing
markets. This ambiguity is discouraging backhauling in such markets. The
result is that trucks are returning empty from their fronthaul assignments
when they could otherwise carry cargo. Consequently, we are unnecessarily
wasting diesel fuel and gasoline. The nature of the ambiguity is that merchants
are unsure as to what is the permissible backhaul allowance that can be
granted in this type of market. S. 1699 would leave no doubt as to the legality
of granting backhaul allowances up to the actual savings in delivery costs
saved to the seller because of the backhauling. The bill itself simply says:
"(d) It shall not be unlawful for a seller of goods, wares or merchandise

pursuant to a uniform zone delivered pricing system to grant backhaul allow-
ances to a buyer where the backhaul function is actually performed by the
buyer or an authorized carrier serving the buyer, where the allowance is no
greater; than the actual savings in delivery costs to the seller and where the
allowances are available to all the seller's customers on a non-discriminatory
basis."
I will stop here with my description of S. 1699 because we have only until10 o'clock to complete our testimony. I urge our witnesses to summarize theirremarks as we will include their entire prepared statement in the record.
Senator JOHNSTON. Senator Hansen, did you wish to speak?

STATEMENT OF HON. CLIFFORD P. HANSEN, A U.S. SENATOR
FROM THE STATE OF WYOMING

Senator HANSEN. Thank you, Mr. Chairman. I would just briefly
observe—I note in looking through Mr. London's statement, he says
a problem I am sure you recognize, however, is one man's backhaulmay be someone else's front haul.
We have talked with Wyoming Trucking Association representa-tives and that is their concern. I share your hope that a mechanism

can be found that will make possible the conservation of fuel and atthe same time do no damage to commercial carriers.
I approach the hearing with an open mind. It is difficult to resolvethe problems of one segment and not create problems for anothersegment.
Senator METZENBAIIM. I have no opening statement.
Senator FORD. No.
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Senator JOHNSTON. We are pleased to welcome Mr. Paul London
and Owen Johnson.
Gentlemen, all statements will be entered in the record. If you

insist, we will let you read, but we would rather you summarize.

STATEMENT OF PAUL A. LONDON, DEPUTY ASSISTANT ADMINIS-
TRATOR FOR CONSERVATION, FEDERAL ENERGY ADMINIS-
TRATION

Mr. LONDON. I will speak up if the microphones are not working,
and I will try to summarize the statement.
I am Paul A. London, Deputy Assistant Administrator for the

Office of Conservation and Environment in the Federal Energy Ad-
ministration. I am here this morning to present the views of the
FEA. on S. 1699, the Diesel Fuel and Gasoline Conservation Act of
1977.

Section 2(a) of the Clayton Antitrust Act, as amended by the
Robinson-Patman Act, which makes it unlawful for a seller to dis-
criminate between different purchasers in the prices at which he
offers his merchandise, has been the subject of a great deal of atten-
tion by private trucking interests since long before the energy situa-
tion reached today's critical proportions.
The unhappy consequence of the present interpretation of section

2(a) is that private truckers too often must make a return trip empty
because they cannot make a pickup from a seller of goods, wares, or
merchandise in the proximity of the truckers' delivery points.
This is the problem you want to get at in S. 1699, Mr. Chairman,

and it is a problem FEA wants to get at.
No businessman who operates a truck wants it to be running empty,

but that is what the present interpretation of section 2(a) frequently
causes to happen.
The Diesel Fuel and 'Gasoline Conservation Act would serve to

clarify the Robinson-Patman Act provisions with respect to backhaul
allowances, and provide private truckers the opportunity to reduce
the amount of empty backhaul their vehicles run, thereby improving
the fuel efficiency of their operations, their equipment, et cetera.
A problem which I am sure you recognize, however, is that one

man's backhaul may very well be someone else's fronthaul. S. 1699
probably will not result in more freight being carried.
Instead, it is possible that increased loads for private trucks will

cause decreased loads for regulated carriers who often may be re-
quired to continue to run, but now with somewhat lower load factors.
The FEA has been concerned over the past 21/2 years about the

empty backhaul problem of private truckers—in fact, of all truckers
and of all transportation modes.
We believe there is much that can be done to improve the situation

with important benefits in the conservation of energy.
We think S. 1699 will save energy and we support the bill. FRA's

Food Industry Advisory Committee has contributed greatly to our
ability to consider the backhaul problem.
In the spring of 1975, the Committee provided FEA. with an

analysis of the food industry's experience with empty backhaul re-
sulting from the Federal Trade Commission's interpretation of sec-
tion 2(a).



6

That analysis included the committee's conclusions regarding po-
tential annual fuel and cost savings that could be attained by re-
moving the restrictions imposed by current applications of section
2(a).
We were impressed by the committee's findings although we had

reservations concerning the total extent of fuel savings promised.
These reservations were prompted by the caution I have expressed

about the impact on the load factors of all classes of carriers and
because we did not have data from other sources that would allow
us to make a completely objective evaluation of the problem.
At that time, the FTC was considering a request made by the

Director of the Council on Wage and Price Stability for a new in-
terpretation of section 2(a) that would "permit actual cost backhaul
allowances."
In August 1975 the FEA urged the Commission to give positive

consideration to the Council's requests "as soon as possible," pointing
out that we felt the potential energy savings were great enough to
warrant such action.
However, this was qualified by our reservation concerning the ex-

tent of fuel savings that could be expected to result.
That situation holds today. We still do not have the information

that would enable us to predict the fuel savings that would result
from S. 1699, and I am not sure they could be established very
precisely.
The most important project that has been undertaken along these

lines is the recently concluded empty/loaded truck-mile survey per-
formed by the Interstate Commerce Commission, which FEA sup-
ported during its formulation and conduct.
This survey covered a sample of 13,165 trucks. What the survey

shows in part is that, for the sample tested, the proportion of private
truck runs which are empty does not exceed the proportion experi-
enced by ICC authorized trucks by as much as we had previously
believed.
This higher than anticipated proportion for regulated trucks may

well indicate that more runs would be dropped by them than we had
expected, resulting in additional fuel savings.
However, an argument has been made that most runs will continue

and that this amendment could cause some economic readjustments
among those carriers offering freight service to all shippers without
saving energy.
In conclusion, Mr. Chairman, the FEA supports S. 1699, but with

reservations as I have explained them. We believe that the effects of
the Diesel Fuel and Gasoline Conservation Act of 1977 will have to
be closely monitored to assure that the promised energy savings and
increased economic efficiencies are achieved.
Senator JOHNSTON. Thank you very much.
[The prepared statement of Mr. London follows:]

STATEMENT OF PAUL A. LONDON, DEPUTY ASSISTANT ADMINISTRATOR FOR
CONSERVATION, FEDERAL ENERGY ADMINISTRATION

Mr. Chairman dnd Members of the Subcommitee, I am Paul A. London,
Deputy Assistant Administrator of the Office of Conservation in the Federal
Energy Administration. I am here this morning to present the views of the
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Federal Energy Administration on S. 1699, t
he Diesel Fuel and Gasoline Con-

servation Act of 1977, and your remarks, 
Mr. Chairman, in introducing the

bill.
Section 2(a) of the Clayton Anti-Trust Act, a

s amended by the Robinson-

Patman Act, which makes it unlawful for a 
seller to discriminate between

different purchasers in the prices at which he o
ffers his merchandise, has been

the subject of a great deal of attention b
y private trucking interests since

long before the energy situation reached today's 
critical proportions. The un-

happy consequence of the present interpretation of 
Section 2(a) is that private

truckers too often must make a return trip empty 
because they cannot .make

a pick-up from a seller of goods, wares or me
rchandise in the proximity of

the truckers' delivery points. This is the problem y
ou want to get at in S. 1699,

Mr, Chairman, and it is a problem FEA wants to get at.

No businessman who operates a truck wants it to be 
running empty, but

that is what the present interpretation of Section 2(a
) frequently causes to

happen. The Diesel Fuel and Gasoline Conservation Act wo
uld serve to clarify

the Robinson-Patman Act provisions with respect to 
backhaul allowances, and

provide private truckers the opportunity to reduce the 
amount of empty back-

haul their vehicles run, thereby improving the fuel ef
ficiency of their opera-

tions, their equipment, etc.
A problem which I am sure you recognize, however, is tha

t one man's back-

haul may very well be someone else's fronthaul. S. 1699 
probably will not

result in more freight being carried. Instead, it is possible 
that increased loads

for private trucks will cause decreased loads for regulate
d carriers who often

may be required to continue to run, but now with somewhat l
ower load factors.

The FEA has been concerned over the past two and a half 
years about

the empty backhaul problem of private truckers—in fact, of al
l truckers and

of all transportation modes. We believe there is much that can 
be done to im-

prove the situation with important benefits in the conservation
 of energy.

Our Food Industry Advisory Commitee has contributed greatly to o
ur ability

to consider the backhaul problem. In the spring of 1975, the C
ommittee pro-

vided FEA with an analysis of the food industry's experience 
with empty

backhaul resulting from the Federal Trade Commission's interp
retation of

Section 2(a). That analysis included the Committee's conclusions 
regarding

potential annual fuel and cost savings that could be attained by rem
oving

the restrictions imposed by current applications of Section 2(a). We
 were

impressed by the Committee's findings although we had reservations conce
rn-

ing the total extent of fuel savings promised. These reservations were prompted

by the caution I have expressed about the impact on the load factors of al
l

classes of carriers and because we did not have data from other sources t
hat

would allow us to make a completely objective evaluation of the problem.

At that time, the FTC was considering a request made by the Director of

the Council on Wage and Price Stability for a new interpretation of Section

2(a) that would "permit actual cost backhaul allowances." In August of 1975

the FEA urged the Commission to give positive consideration to the Council's

request "as soon as possible," pointing out that we felt the potential energy

savings were great enough to warrant such action. However, this was qualified

by our reservation concerning the extent of fuel savings that could be expected

to result.
That situation holds today. We still do not have the information that would

enable us to predict the fuel savings that would result from S. 1699, and I

am not sure they could be established very precisely. The most important

project that has been undertaken along these lines is the recently concluded

empty-loaded truck mile survey performed by the Interstate Commerce Com-

mission, which FEA supported during its formulation and conduct. This survey

covered a sample of 13,165 trucks. What the survey shows in part is that, for

the sample tested, the proportion of private trucks runs which are empty does
not exceed the proportion experienced by ICC authorized trucks by as much
as we had previously believed. This higher than anticipated proportion for

regulated trucks may well indicate that more runs would be dropped by them.
than we had expected, resulting in additional fuel savings. However, an argu-
ment has been made that most runs will continue and that this amendment
coulc.1 cause some economic readjustments among those carriers offering freight
service to all shippers without saving energy.
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In conclusion, Mr. Chairman, the FEA supports S. 1699, but with reserva-
tions as I have explained them. We believe that the effects of the Diesel Fuel
and Gasoline Conservation Act of 1977 will have to be closely monitored to
assure that the promised energy savings and increased economic efficiencies
are achieved.

Senator JOHNSTON. Next, we welcome Mr. Owen Johnson, and we
hope you will summarize your statement.

STATEMENT OF OWEN M. JOHNSON, JR., DIRECTOR, BUREAU OF
COMPETITION, FEDERAL TRADE COMMISSION, ACCOMPANIED
BY DARIUS M. GASKINS, DIRECTOR, BUREAU OF ECONOMICS

Mr. JOHNSON. Thank you, Mr. Chairman. I will try to summarize,
although in this difficult area, it is difficult to stray too far from
the text.
I have with me this morning Mr. Darius M. Gaskins, Director of

our Bureau of Economics.
My appearance before the committee today is as a member of the

Commission's staff, and the views I express are not those of the Com-
mission or of any Commissioner.
This proposed amendment to the Energy Policy and Conservation

Act of 1975, as I understand it, is designed to remedy an inequity
now worked on buyers desiring to use their own trucks to pick up
goods purchased at sellers' warehouses or mills.
Senator JOHNSTON. Let me interrupt. The views are not those of

the Commission or any Commissioner. Is that the usual views?
Mr. JOHNSON. We have two kinds of views. In the first kind, staff

makes a statement on behalf of the Commission. The other alternate
is :what )[ am representing here today, that is, the views of a staff
member.
These differences arose because there may be a case in litigation at

the FTC that would preclude the Commissioners from taking an
official position on the merit of a bill 
Senator JOHNSTON. Thank you.
Mr. JOHNSON [continuing]. Instead of being obliged to pay man-

datory delivered prices entailing delivery provided by the seller.
This inequity is accentuated when the buyers empty trucks are avail-
able to pick up purchases on the way home from deliveries to the
buyers' own customers or outlets.
Under mandatory delivered pricing systems, such pickups are im-

possible, and the buyers' trucks return home empty—or travel "dead-
head"—with a resultant loss in distribution efficiency and an increase
in fuel consumption.
S. 1699 proposes to remedy this waste of gasoline and diesel fuel

by making it lawful for a seller to quote both a delivered price and a
so-called f.o.b. price, which can be calculated by allowing the deduc-
tion of a so-called backhaul allowance from the delivered price for
a buyer who provides his own transport. This backhaul allowance
may not be greater than the actual savings in delivery costs to the
seller.
The proposed legislation is the result of industry fears that quota-

tion of two such prices can result in violations of the Robinson-Pat-
man price discrimination law.



9

Such price quotations could result in different prices to competing
customers, a practice proscribed under some circumstances by the
Robinson-Patman Act. Therefore, S. 1699 seems aimed at carving
out a backhaul allowance exception to the prohibitions of the price
discrimination law.
In this instance, I believe the committee may have collared the

wrong culprit by viewing the Robinson-Patman Act as the impedi-
ment to backhaul allowances and associated energy savings.
Indeed, backhaul allowances can be entirely lawful under the

Robinson-Patman Act. The real problem is the refusal of many manu-
facturer-sellers, perhaps involving whole industries, to offer buyers
any alternative to delivered prices.
This problem is not remedied by the bill, which in any event does

not require, but only permits, backhaul allowances.
The history of the backhaul issue at the Federal Trade Commis-

sion is both long and complex. With the committee's permission, I
will submit for the record a series of advisory opinions clarifying
statements, and correspondence attempting to communicate the Com-
mission's position on backhaul allowances and the Robinson-Patman
Act.
The volume of this material reflects the difficulty of the issue and

the apparent failure of the business community to understand the
current FTC position. I will briefly undertake to review this matter.
The Robinson-Patman Act obliges a seller to offer the same price

to all competing customers under normal circumstances. This is to
prevent price discrimination in favor of large "power" buyers to the
injury of competition with smaller buyers.
Thus, a delivered price which, on the basis of some formula, is

uniform for all competing buyers, does not violate the Robinson-
Patman Act because it does not discriminate.

Likewise, an f.o.b. price, where the buyer bears the cost of trans-
portation, is entirely lawful so long as it is uniform for all com-
peting buyers.
What the Commission has simply said is that as long as the de-

livered price is uniform and the f.o.b. price is also uniform, the law
is satisfied.

Therefore, a backhaul allowance reducing a uniform delivered
price to a uniform f.o.b. price is in no way violative of the Robinson-
Patman Act.
Were the matter so simple in its execution, of course the Commis-

sion would not have issued so many clarifications, S. 1699 would not
have been proposed, and I would not be here.
The problem arises in connection with how uniform delivered

prices are determined. Though a delivered price is the same to all,
obviously the sellers' cost of delivery to distant customers is greater
than the cost of delivery to closer customers.
What sellers do to create uniform delivered prices is to use a sys-

tem of zones or some system of freight cost averaging, or a combi-
nation of both, to equalize our transportation costs and make them
the same for all customers within a zone.
Thus, the distant buyer gets a bargain in his share of freight costs

and the closer customer is disadvantaged by so-called phantom
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freight, representing a share of the distant customers' freight costs
that he must bear. Customers in some places subsidize customers in
others.
When backhaul allowances are deducted from uniform delivered

price systems, they are usually computed as the sellers' so-called
actual cost of delivery to the particular buyer seeking the allowance.
This would apparently be the case under S. 1699 for instance. But

the distant buyer gets to deduct more from the uniform delivered
price than his competitor, a close-in buyer, resulting in a variance
in the pick-up, or f.o.b. price, and thus a price discrimination that
may violate the Robinson-Patman Act.
The law may be violated because at the seller's loading dock the

price of goods should naturally be the same to all buyers of the same
quantities and types of goods. In such circumstances, different costs
are not incurred by sellers in dealing with close-in and faraway
buyers, as the sellers bear no freight costs.
The Commission's current interpretation requires that an f.o.b.

price, however calculated, should be uniform as among competing
customers. Economic realities being what they are, close-in customers
may be inclined to elect an f.o.b. price, and distant customers may
be inclined to elect the delivered price.

Nevertheless, if the result is both a uniform f.o.b. price and a uni-
form delivered price available at the election of the buyer, the
Robinson-Patman requirements are met.
Senator METZENBAUM. Would you mind giving us an example of

what you are discussing? I think I understand it, but I want to be
certain.
Mr. JOHNSON. Let me take as an example a seller who has estab-

lished a zone for customers of his plant out 100 miles. He figures his
typical customer within that zone has a. freight cost to deliver the
$100 product of $10. He currently will be quoting a delivery price
of $100 to all customers in that zone.
He has the ability, but is not required to quote an f.o.b. price. The

FTC's interpretation is he could take any price he wants reflecting
cost savings and deduct that from his delivered price and make that
his f.o.b. price.
If his average cost is $10, he could quote a mill price of $90.
Senator METZENBAUM. The zone is what area?
Mr. JOHNSON. It doesn't matter. The zone is entirely the buyer's

own doing. If you get alleged inequities between close-in buyers and
far out buyers, you can get it by indicating other zones. You will
get these anomalies in this pricing system.
Senator METZENBAUM. Do you think the legislation has to provide

some standards in order to determine what the zone should be?
Mr. JOHNSON. I think that is an impossible task. I think that should

be left to the seller.
I simply alert you to the allegation that the Robinson-Patman

Act is causing the problems in this area. The introductory statement
made when this bill was introduced indicates part of the problem
of the close-in buyer.
If a seller were to sell a price of $90 at the mill where he has got

customers whose true cost factor runs from zero up to $20 in that
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initial zone, the theory is all of the customers in the close-in zone to
whom the cost factor is $10 or less probably would exercise the back-
haul action, would come by with their own truck, deliver to their
own warehouse at less than $10.
The customers who are from $10 to $20 in the second half, the

further out half of the zone, would probably elect to take the de-
livered price since they cannot backhaul, in all probability, for less
than the $10 freight factor built into the delivered price.

Senator JOHNSTON. Mr. Johnson, let me cut you off at that point.
Most of us have read your statement, and it will give us time for a
little give and take here.
As I read your testimony, you oppose S. 1699, or at least you fail

to endorse it because you say it may not be the real culprit, but you
propose a required delivery price minus the cost of transportation.
My first question is, do you oppose S. 1699? Is there any mischief

in it or do you think it might be more effective to do it another way?
Mr. JOHNSON. My feeling about S. 1699, Mr. Chairman, is it prob-

ably does not go beyond the current FTC interpretation. If there is
mischief in it, it is in the ambiguity that would allow me to say it
does or does not go beyond the FTC interpretation.
By that I have in mind the fact the bill says a seller may give a

backhaul allowance no greater than the actual cost of delivery to
the buyer.

It could be anywhere in a range of up to the actual cost of delivery
to that buyer. The bill also states such an allowance shall be given
on a nondiscriminatory basis. The ambiguity in my mind is on a
nondiscriminatory basis means the f.o.b. price must be the same for
all competing buyers. The allowance would be what the FTC, in its
current interpretation of the backhaul problem, permits.

Senator JOHNSTON. The answer is then, no, it does not have any
mischief other than the ambiguities. Would you explain what the
mischief would be in the ambiguity, if 'any?
Mr. JOHNSON. As I have read some of the literature on the bill, it

seems fairly apparent some of the proponents would not read "on
a nondiscriminatory basis" as I do. They would back out actual cost
to the buyer in discriminatory or differential f.o.b. prices.
The ambiguity in the bill is what it means on a nondiscriminatory

basis.
Senator JOHNSTON. It would do no harm other than setting the

lawyers to scratching their heads about what it means.
Mr. JOHNSON. I think the bill would introduce ambiguity in this

area.
Senator JOHNSTON. You recognize there are many people in the

business today who think many provisions of the Robinson-Patman
Act are not clear, as they would like to grant backhaul allowances.
But, they say we really don't know what this means, therefore, we
are not going to do it. You are aware of that?
Mr. JOHNSON. I am aware of that criticism but I have to wonder

to what extent Robinson-Patman is the villain. I think with the
latest clarification, which was in October 1975, the industry has been
on notice as to what they can do under the Robinson-Patman Act.
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I don't think there is any lack of clarity there. I don't have any
-empirical evidence on this, but I suspect backhaul is increasing, par-
ticularly in the food distribution industry.
Senator JOHNSTON. S. 1699 permits a backhaul allowance up to

the actual delivery cost. The FTC says, in effect, only the average
delivery cost can be allowed as an allowance.
Mr. JOHNSON. The FTC does not care how the f.o.b. price is cal-

culated as long as it is nondiscriminatory.
Senator JOHNSTON. It can be actual or average?
Mr. JOHNSON. Or arbitrary.
Senator JOHNSTON. Is that clear under all of the FTC interpre-

tations?
Mr. JoHNsoN. I think it is clear under our latest interpretations.
Senator METZENBAUM. If you say you don't care, as long as it is

the same to all, then would you explain to me the language in your
statement which reads:
In effect, large buyers, especially grocery chains, would be seeking the

right to buy at mill prices which are lower than the prices quoted to some
smaller competitors.

Then you go on to say:
A heavy burden should be placed upon the proponents of such a law to

explain why f.o.b. prices should not be the same for all competing buyers.

I don't understand (a) how that is in the bill and (b) why the
mill prices for some buyers would be less than they are for other
buyers. I don't recognize this bill as providing a different f.o.b. price.
Do you say that it does?
Mr. JOHNSON. I think we would interpret it to do so. If I could

go back to my example before where you have a zone with an average
freight factor of $10 and a uniform delivered price of $100, if you
were the seller and you were to back out the actual cost, you might
have a large chainstore thipt was out at the very edge of that zone to
whom the freight factor is say, $20, under this bill, as I interpret it,
it could be interpreted in terms of what does nondiscriminatory mean.
OK, the seller could say the delivery price is $100 to you. I am

backing out the full cost factor to your warehouse, which is $20. My
f.o.b. mill price is $80.
Now, there might be another grocery store in the middle of the

zone to whom he would quote a price of $100 less $10. That is the
cost factor to him. It happens to be the average cost factor, as well,
and he would have an average cost price of $90. If either of them
arrive at the dock with their own truck, the one customer is being
quoted an $80 price; the other, a $90 price, and there is no justifica-
tion in terms of the seller's costs--

Senator METZENBAUM. Is that the mischief you find in this bill?
Is that the failure? The failure to prohibit discriminatory f.o.b.
pricing? _
Mr. JOHNSON. I find that in the ambiguity 
Senator METZENBAUM. If the bill contained a special provision

prohibiting discriminatory f.o.b. pricing, would you find the bill to
be more supportive?
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Mr. JOHNSON. Yes. In that view
' 

it would reflect the FTC inter-
pretation of the Robinson-Patman Act.
Senator METZENBAIIM. Would you be kind enough to have the

FTC lawyers draft an amendment? I do not understand that to be the
thrust of this legislation, Mr. Chairman. It is your bill. I don't
understand that the thrust of the bill is to permit discriminatory
f.o.b. pricing—you can charge more or less to different people, de-
pending on how far away their operations are from the location of
the mill.
If they were to draft an amendment which prohibited discrimina-

tory f.o.b. pricing, that all f.o.b. pricing would be the same for
everybody, would you accept a distinction based upon quantity?
Mr. JoHNsoN. Oh, yes, as long as the quantity discount was based

on actual cost savings associated with the larger shipment.
Senator JOHNSTON. I think everybody wants to achieve what Mr.

Johnson is saying, and what I am saying, we want to, in effect, per-
mit the backhauling, and we want to do it under nondiscriminatory

competitive circumstances.
I have been advised that the FTC rules have not been clear and

that sellers are afraid of granting backhaul allowances, afraid they
will be in violation of FTC rules.
What Mr. Johnson is saying, as I understand it, is this bill would

_permit everybody to offer a delivery price minus transportation and

figure out the transportation cost on a per mile basis.
Senator METZENBAIIM. I don't think he is saying that, from what

I understand. What I understand him to say, they would find this

bill far more acceptable if it had a specific provision in it that pro-

hibited discriminatory mill pricing, the discriminatory f.o.b. pricing.

Their concern is with the backhaul allowances. It could wind up

that one buyer would be getting a higher allowance than the other

buyer. Am I stating it correctly?
Mr. JOHNSON. That is absolutely correct.
Senator METzENBAum. Since it seems to me there is some validity to

what he is saying, I am wondering if you think such an amendment

is acceptable?
Senator JOHNSTON. I think he ought to get a higher allowance if

he has further to haul it. It ought to be an actual cost-of-delivery

allowance, not a uniform allowance as we appreciate what the present

FTC rules presently require.
Isn't the present system such that you can have a delivered price,

but it has to be the same for everyone. And you can offer an f.o.b.

price, but it has to be the same for everyone, which results in a con-

stant backhaul allowance regardless of the distance you have to haul

the goods.
Mr. JOHNSON. Constant within a zone, the same for all customers.

That is correct, but as I read the bill, it certainly could be read, as

I have said, to be the same as the FTC interpretation. It does not

say they have to absolutely back out the actual cost which might be

difficult to calculate. It says they can grant any backhaul allowance

up to the actual cost, so it could be a lesser amount to accommodate

zones under the bill.

25-094 0 - 78 - 2
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Senator JOHNSTON. Would it be practical to have—to disregardzones and have it per mile?
Mr. JOHNSON. It could be possible. They would have to drop thezones. Otherwise, you would have a discriminatory practice.
Senator METZENBAUM. If you gave a backhaul allowance relatedto distance, whether it is per mile or per zone, I am not certain howthat would be discriminatory between the larger purchases and thesmaller competitors. The smaller competitors might be further re-moved from the mill and the larger ones might be closer or vice versa.I do not see how you get into that issue.
Mr. JOHNSON. It is not necessarily large versus small. It is theoutlying customer versus the closer-in customer.
Senator METZENBAUM. Then you have to explain to me the sen-tence, "In effect, large buyers, especially grocery chains, would beseeking the right to buy at mill prices whiCh are lower than the pricesquoted to some smaller competitors." That is your language.
Mr. JOHNSON. I think it is my assumption the people who willutilize the backhaul option in any event would be the large chain-store buyers in the industry who do have a fleet of trucks out thereon the road.
Senator JOHNSTON. As I understand it, S. 1699 clearly means back-haul allowances may reflect the actual delivery cost. Are we agreedon that? But, current interpretations say backhaul allowances maygive only the average cost, average within the zone.
Mr. JOHNSON. Then we say the mill price has to be uniform. Whatyou say is true. If you have a zone system and you have a commonfactor, obviously you can only back out that factor or some equal

portion of that factor to arrive at an f.o.b. mill price.
We do not say specifically how you have to back out or what you

have to back out, whether it is an actual cost factor, actual cost
factor or arbitrary, we are saying the mill, f.o.b. mill price has to
be nondiscriminatory.
Senator JOHNSTON. Do you think the Commission would back youup in that?
Mr. JOHNSON. I am fairly certain of it. The composition of the

Commission has changed since October 1975, but I cannot believe
they have changed that interpretation.

Senator JOHNSTON. Thank you very much, gentlemen.
Senator METZENBAUM. I would say to Mr. Johnson, if the Bureau

of Competition has any suggested language which they feel would
make this bill a better bill and eliminate the ambiguities, I would
be interested in seeing that language.
Mr. JOHNSON. I will be happy to submit some language that would

clarify, in our view, this problem of potential discrimination.
I should say the legislative proposal I have attached to my testi-

mony would go beyond the FTC interpretation or this bill by making
the offering of an f.o.b. price mandatory.
I think the real problem in the approach of S. 1699 is that it leaves

the incentives about where they are right now. That is sellers may,
but are under no compulsion, offer an f.o.b. price. The heart of the
matter is the delivered pricing system and the failure to give the
f.o.b. option.



15

Senator METZENBALTM. Mr. Chairman, it seems to me you might

want to point that out to some of the other witnesses who might

care to comment.
Senator JOHNSTON. I was just getting ready to say that. If the

other witnesses would take a look at Mr. Johnson's proposal and

give us their judgment on it, we would appreciate that.

[The prepared statement of Mr. Johnson and subsequent informa-

tion follow:]

STATEMENT OF OWEN M. JOHNSON, JR., DIRECTOR, BUREAU OF COM
PETITION, FEDERAL

TRADE COMMISSION

Thank you, Mr. Chairman, for this opportunity to testify on
 S. 1699, the

Diesel Fuel and Gasoline Conservation Act of 1977. My appe
arance before the

Committee today is as a member of the Commission's staff
, and the views I

express are not those of the Commission or of any Com
missioner. This pro-

posed amendment to the Energy Policy and Conservation Act
 of 1975,' as I

understand it, is designated to remedy an inequity now worked on 
buyers

desiring to use their own trucks to pick up goods purchased a
t sellers' ware-

houses or mills instead of being obliged to pay mandatory 
delivered prices

entailing delivery provided by the seller. This inequity is acc
entuated when

the buyers' empty trucks are available to pick up purchases on
 the way home

from deliveries to the buyers' own customers or outlets. Un
der mandatory

delivered pricing systems, such pick-ups are impossible, and the
 buyers' trucks

return home empty—or travel "deadhead' with a resultant loss in 
distribution

efficiency and an increase in fuel consumption.

S. 1699 proposes to remedy this waste of gasoline and diesel fu
el by making

it lawful for a seller to quote both a delivered price and a so-call
ed f.o.b.'

price, which can be calculated by allowing the deduction of a so-
called back-

haul allowance from the delivered price for a buyer who provid
es his own

transport.' This backhaul allowance may not be greater than the actual sa
vings

in delivery costs to the seller.
The proposed legislation is the result of industry fears that quotation

 of

two such prices can result in violations of the Robinson-Patman price 
discrim-

ination law. Such price quotations could result in different prices to com-

peting customers, a practice proscribed under some circumstances by the Ro
b-

inson-Patman Act.' Therefore, S. 1699 seems aimed at carving out a backha
ul

allowance exception to the prohibitions of the price discrimination law.

In this instance, I believe the Committee may have collared the wrong

culprit by viewing the Robinson-Patman Act as the impediment to backha
ul

allowances and associated energy savings. Indeed, backhaul allowances can be

entirely lawful under the Robinson-Patman Act. The real problem is the

refusal of many manufacturer-sellers (perhaps involving whole industries) to

offer buyers any alternative to delivered prices. This problem is not remedied

by the bill, which in any event does not require, but only permits, backhaul

allowances.
The history of the backhaul issue at the Federal Trade Commission is both

long and complex. With the Committee's permission, I will submit for the

record a series of advisory opinions, clarifying statements, and correspondence

attempting to communicate the Commission's position on backhaul allowances

and the Robinson-Patman Act. The volume of this material reflects the diffi-

culty of the issue and the apparent failure of the business community to

understand the FTC position. I will briefly undertake to review the matter.

The Robinson-Patman Act obliges a seller to offer the same price to all

The proposed amendment adds a new paragraph (d) to section 382 of the act,

"Energy Conservation in Policies and Practices of Certain Federal Agencies."
2 Free-on-board, meaning a price at the seller's facilities involving a pick-up by the

buyer. There are many synonyms for f.o.b. including "point of origin" price, "mill"

price. "true f.o.b." price, "pick up" price, and "loading dock" price, among others.
The proposed legislation does not apply to common carriers, which are subject to

Interstate Commerce Commission jurisdiction.
4 A violation of Robinson-Patman requires, of course, more than a mere difference in

price. Numerous jurisdictional requirements must be met, competitive injury must be

demonstrated, and various defenses must be unavailable.
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competing customers under normal circumstances. This is to prevent price
discrimination in favor of large power buyers to the injury of competition with
smaller buyers. Thus, a delivered price which, on the basis of some formula,
is uniform for all competing buyers, does not violate the Robinson-Patman
Act because it does not discriminate. Likewise, an f.o.b. price, where the buyer
bears the cost of transportation, is entirely lawful so long as it is uniform
for all competing buyers. What the Commission has simply said is that as long
as the delivered price is uniform and the f.o.b. price is also uniform, the law
is satisfied. Therefore, a backhaul allowance reducing a uniform delivered
price to a uniform f.o.b. price is in no way violative of the Robinson-Patman
Act.
Were the matter so simple in its execution, of course, the Commission would

not have issued so many clarifications, S. 1699 would not have been proposed,
and I would not be here. The problem arises in connection with how uniform
delivered prices are determined. Though a delivered price is the same to all,
obviously the sellers' cost of delivery to distant customers is greater than
the cost of delivery to closer customers. What sellers do to create uniform
delivered prices is to use a system of zones or some system of freight cost
averaging (or a combination of both) to equalize out transportation costs
and make them the same for all customers within a zone. Thus, the distant
buyer gets a bargain in his share of freight costs and the closer customer
is disadvantaged by so-called "phantom freight," representing a share of the
distant customers' freight costs that he must bear. Customers in some places
subsidize customers in others.
When backhaul allowances are deducted from uniform delivered price sys-

tems, they are usually computed as the sellers' so-called actual cost of delivery
to the particular buyer seeking the allowance. This would apparently be the
case under S. 1699, for instance. But the distant buyer gets to deduct more
from the uniform delivered price than his competitor, a close-in buyer, result-
ing in a variance in the pick-up, or f.o.b. price, and a price discrimination
which may violate the Robinson-Patman Act. The law may be violated because
at the sellers' loading dock the price of goods should naturally be the same
to all buyers of the same quantities and types of goods. In such circumstances,
difFerent costs are not incurred by sellers in dealing with close-in and far-
away buyers, as the sellers bear no freight costs.
The Commission's current interpretation requires that an f.o.b. price, how-

ever calculated, should be uniform as among competing customers. Economic
realities being what they are, close in customers may be inclined to elect an
f.o.b. price, and distant customers may be inclined to elect the delivered price.
Nevertheless, if the result is both a uniform f.o.b. price and a uniform delivered
price available at the election of the buyer, the Robinson-Patman requirements
are met. This is the Commission's position. To this extent, the Robinson-Pat-
man Act is not an impediment to the implementation of backhaul, assuming
that sellers in fact want to facilitate backhaul. If sellers afford an f.o.b. option
as permitted by the Commission's interpretations, we strongly suspect that
backhaul would be increasingly utilized and delivered pricing systems would
be abandoned in favor of a straight f.o.b. method of sale.
The pressing issue of energy conservation may force us to take another

look at delivered price systems. They, not the Robinson-Patman Act, are the
real culprit in denying the efficiencies which can be achieved through buyer-
provided transportation. While S. 1699 is an apparent attempt to provide
further stimulus for buyer-provided transportation, particularly "backhaul,"it does not, on its face go beyond the existing F.T.C. interpretation of whatthe Robinson-Patman Act permits. This depends, of course, upon what S. 1699means when it states that backhaul allowances no greater than the sellers'savings in delivery costs are to be made available on a nondiscriminatorybasis. If "nondiscriminatory" means that the resulting f.o.b. prices are to beuniform, as, applied to competing customers, then S. 1699 merely repeats thecurrent F.T.C. view. On the other hand, if S. 1699 would legitimize differencesin f.o.b. prices, then such prices are "discriminatory" in the traditional, Rob-inson-Patman sense. In effect, large buyers, especially grocery chains, wouldbe seeking the right to buy at mill prices which are lower than the pricesquoted to some smaller competitors. This would be a special exemption fromthe price 'discrimination laws for a limited group of large buyers. A heavyburden should be placed upon the proponents of such a law to explain whyf.o.b. prices should not be the same for all competing buyers.



17

There are other problems with S. 
1699. In the first place, it guarant

ees

nothing in the way of energy savings
 because it merely permits, rather t

han

requires, the backhaul alternative to 
delivered pricing. A seller can contin

ue

to offer delivered prices only and re
fuse backhaul allowances. Or, a seller 

can

set his backhaul allowance at so low
 a level that few buyers, if any, 

will

utilize it. Energy savings are therefore 
difficult to quantify, and may be non-

existent. Further, the bill applies only to
 sellers utilizing zone delivered pricing

systems. Many sellers utilize delivered price 
systems that do not feature zones.

The reason for their exclusion is not a
pparent. Nor does the legislation appar-

ently affect buyers utilizing common carrier
s instead of their own freight

capacities. The current F.T.C. interpretati
on does not involve any such limita-

tion. The bill will also not affect sellers 
who offer non-uniform delivered prices

based on actual delivery costs. This n
eglects another opportunity for fuel-

efficient backhaul which current F.T.C. 
interpretations would permit.

My own view of the backhaul dilemma is
 based on my scepticism towards

delivered price systems generally. In many
 industries, uniform delivered prices

are the only prices available to buyers, i
rrespective of their desire to utilize

their own freight capabilities. That these 
systems result in inefficiency is

implicit in S. 1699. The bill does little to 
dismantle delivered prices because,

as noted earlier, it merely permits sellers t
o offer backhaul allowances. The

proposed legislation could be interpreted to 
legalize price discrimination in

uniform zone delivered price industries but, at the same time, t
o permit

preservation of those delivered price systems.
 The real question, in my mind, is

whether uniform delivered price systems c
urrently merit special legislative

provisions.
Historically, delivered pricing systems have been an effective de

vice for

implementation and policing of price fixing a
greements, territorial allocation

arrangements, and other forms of anticompetiti
ve conduct. Where price com-

petition is replaced by administered, or "lockst
ep" prices, consumers can be

seriously exploited. Moreover, in trying to cope 
with interdependent pricing

in oligopolistic industries under the present ant
itrust laws, any legislative

provisions which declare certain uniform delivered pricing practices to be

"not unlawful" will make it that much more d
ifficult to mount an antitrust

challenge against the delivered price system itself. The "reasonableness" of

such systems will be assertedly confirmed by the
 offering of a meaningless

backhaul option.
Some of the evils inherent in delivered prices were 

described in the 1955

Report of the Attorney General's National Committe
e to Study the Antitrust

Laws—
"Where sellers desire to suppress price competition, a strictly enforced

compulsory 'delivered' pricing formula among all indu
stry members can ma-

terially contribute to success. A uniformly maintained ind
ustry-wide system of

'delivered' quotations immediately simplifies each par
ticipant's pricing struc-

ture. He merely sets a base price which the formula a
utomatically converts

into the actual invoice cost to each customer. At the sa
me time, rather than

necessitating a complex series of individual freight compu
tations for numerous

buyers, the 'delivered', price list immediately discloses th
e effective prices that

everyone pays. Such simplification facilitates mutual surve
illance of business

rivals' price offers, enabling any departure from a fixed price
 to be quickly

caught. To this extent a 'delivered' pricing system eases the
 task of policing

and supervision which is indispensable to the success of any collusive

stabilization."
My proposal to the Committee, Mr. Chairman, is that a substitute fo

r S. 1699

be drafted that insures substantially greater energy savings than wou
ld accrue

from the existing bill and that strikes at the core of the delivered pricing

problem itself. My proposal is based on one made by Congressma
n John D.

Dingell in an August 7, 1973 leter to then-FTC Chairman Lewis A
. Engman.

Congressman Dingell suggested:
"It could be required that as an alternative to any delivered price, an u

n-

delivered price must be offered which would be equal to the delivered
 price

minus the average cost of delivery." (Emphasis added.)

Such an amendment would apply to all delivered prices, and would obliga
te

the seller to offer a pick-up, or meaningful f.o.b. option price whenever he

offers a delivered price. The pick-up price would be less by an amount at lea
st

equal to the sellers cost savings and would have to be offered on a nondis-

criminatory basis to all customers. This would be in harmony with the Ro
bin-
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son-Patman Act. Tremendous energy savings might be realized across all in-

dustries; buyers could shop for the most efficient form of transportation; and
delivered pricing systems would be significantly curtailed to the benefit of
competition in general, and ultimately the American consumer. I have attached
to my testimony such a proposed draft substitute for S. 1699.
Thank you, Mr. Chairman, for your invitation to testify on this most im-

portant problem.
Section 382 of the Energy Policy and Conservation Act of 1975 (42 U.S.C.

6201) is amended by adding a paragraph (d) to read as follows:
(d) It shall be unlawful for a seller of goods, wares or merchandise pursuant

to a delivered pricing system, to fail or refuse to provide a backhaul allow-
ance to a buyer, where the backhaul fUnction will be performed by the buyer,
or an authorized carrier serving the buyer. Such allowances shall be made
available to all the seller's customers on a nondiscriminatory basis and shall
be no less than the amount of the actual transportation cost involved in the
delivery of the goods. The actual transportation cost shall be the cost that
the seller incurs in delivering the goods either by operating his own trans-
portation equipment or by payment to a contract or common carrier.

FEDERAL TRADE COMMISSION,
BUREAU OF COMPETITION,

Washington, D.C., June 30, 1977.
Hon.' J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, Senate Com-

mittee on Energy and Natural Resources, Washington, D.C.
DEAR SENATOR JOHNSTON: This letter is a follow-up to my testimony of June

27, 1977, commenting on S. 1699. I promised in my testimony to provide the
Committee with a full history of the backhaul allowance issue at the FTC, and
I am enclosing these materials at this time.

Also, during the hearing Senator Metzenbaum asked if a simple amendment
to S. 1699 could be formulated providing for a uniform f.o.b. price that would
be the same to all buyers, thereby eliminating Robinson-Patman problems in
the current draft. I believe this would be possible by the addition at the end
of the bill of the words "so as to result in uniform f.o.b. prices to all com-
peting buyers."

Yours truly,
OWEN M. JOHNSON, Jr.,

Director, Bureau of Competition.
Enclosures.

RECAPITULATION OF THE COMMISSION'S ACTIONS RESPECTING "BACKHAUL
ALLOWANCE"

1. Advisory Opinion No. 147 (16 CFR 15.147) was issued by the Commission
on October 2, 1967 to, and at the request of, General Foods Corporation. Ad-
visory opinions are issued pursuant to Sections 1.1 through 1.4 of the Com-
mission's Rules of Practice and Procedure (16 CFR 1.1-1.4). Copy of the
relevant sections of the Rules are attached.

2. Copy of October 2, 1967 advice letter to General Foods Corporation.
3. Copy of press release digest of Advisory Opinion No. 147.
4. Summary of General Foods' advice request:
"General Foods Corporation informed the Commission, in substance, that it

was engaged in the sale of food products on a delivered price basis, and that
it, accordingly, did not permit customers to pick up products at a General
Foods' warehouse or plant shipping point.
"It proposed institution of a program whereunder customers who had trucks

returning to their warehouses would be permitted to pick up products at a
General Foods' warehouse or plant shipping point and be paid an allowance
(i.e. a discount from the delivered price) equal to the amount General Foods
would otherwise pay a common carrier for delivery to the customer."

5. Summary of the Commission's 1967 advice:
"The Commission; in substance, advised that, assuming the presence of all

other elements necessary to determination of a violation of Section 2(a) of
the amended Clayton Act, the proposed allowances would result in non-cost
justified differences in price between customers, and would thus probably violate
the statute.
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"A seller is not required under the statu
te to pass on his cost savings to a

customer but where he elects to do so in one
 instance, the statute does require

that he not discriminate between purcha
sers where such discrimination has

the proscribed adverse effect on competition."

6. On the basis of ensuing inquiries, inc
luding inquiries from the Cost of

Living Council and the National Commission
 on Productivity, the Commission

on December 26, 1973, issued a clarifying s
tatement requesting Advisory Opinion

No. 147. Copy of this clarifying statement i
s attached.

7. Summary of 1973 Clarifying Statement:

"This statement sought to make it entirely
 clear that no legal impediment

whatever exists under the laws the Commi
ssion administers to prevent a

seller, selling on a uniform delivered price ba
sis, from offering to his customers

the option of purchasing at a nondiscriminatory
 true f.o.b. shipping point price."

8. Pamphlet subsequently issued by the Nationa
l Commission on Productivity,

pointed out that, although some sellers continue to
 resist giving their customers

backhaul opportunities, the Commission's 1973 C
larifying Statement made it

clear that their argument to the effect that lega
l difficulties or a legal road-

block exists to providing backhaul opportunities ar
e incorrect. Copy of pamphlet

attached (see pages 16 and 17).
9. On March 19, 1975, the Commission undertook

 to further clarify its posi-

tion (press release of March 28, 1975) explaini
ng that, under the Robinson-

Patman amendment to the Clayton Act:

"* * * no question of unlawful discrimination w
ould arise [from an f.o.b.

shipping point price option if made available by 
a uniform delivered price

seller] so long as the f.o.b. price is (1) uniform
 and (2) available to all

customers on a nondiscriminatory basis."

A copy of this statement is attached.

10. The Commission's last backhaul clarification was i
ssued in response to a

letter from the former Director of the Council on Wa
ge and Price Stability,

Albert Rees. That statement explains why the granting 
of varying allowances

for backhauling is not justified by valid cost differences
 to the seller.

11. Representative staff responses to congressional inquir
ies concerning back-

haul are attached, for information as follows:

(a) Letter of 8-15-76 to Congressman Dingell;

(b) Letter of 12-29-75 to Congressman Mills;

(c) Letter of 12-15-75 to Mr. Deaton, office of Senator M
cClellan.

PROCEDURES AND RULES OF PRACTICE

Part 1—General Procedures

SUBPART A—INDUSTRY GUIDANCE

Advisory opinions

§ 1.1 Policy.—Any person, partnership, or corporation may request
 advice

from the Commission with respect to a course of action which the 
requesting

party proposes to pursue. It is the Commission's policy to consider
 requests

for such advice and, where practicable, to inform the requesting par
ty of the

Commission's views. A request ordinarily will be considered inappropri
ate for

such advice: (a) where the course of action is already being followed by
 the

requesting party; (b) where the same or substantially the same course 
of

action is under investigation or is or has been the subject of a current procee
d-

ing, order, or decree initiated or obtained by the Commission or another go
v-

ernmental agency; or (c) where the proposed course of action or its effects

may be such that an informed decision thereon cannot be made or could be

made only after extensive investigation, clinical study, testing, or collateral

inquiry.
§ 1.2 Procedure.—The request for advice should be submitted in writing to

the Secretary of the Commission and should include full and complete infor-

mation regarding the proposed course of action. Conferences with members of

the Commission's staff may be held before or after submittal of the request.

Submittals of additional information may be required. The original submittal

should affirmatively show that the proposed course of action is not currently

being followed by the requesting party and is not the subject of a pending

investigation or other proceeding by the Commission or any other govern-

mental agency. If the request is for advice as to whether the proposed course
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of action may violate an outstanding order to cease and desist issued by the

Commission, such request will be considered as provided for in § 3.61 of this

chapter.
§ 1.3 Advi,ce.—(a) On the basis of the facts submitted, as well as other in-

formation available to the Commission, and if practicable, the Commission will

inform the requesting party of its views and may take such other action as

may be appropriate.
(b) Any advice given is without prejudice to the right of the Commission

to reconsider the questions involved and, where the public interest requires,

to rescind or revoke the advice. Notice of such rescission or revocation will

be given to the requesting party so that he may discontinue the course of

action taken pursuant to the Commission's advice. The Commission will not

proceed against the requesting party with respect to any action taken in good

faith reliance upon the Commission's advice under this section, where all
relevant facts were fully, completely, and accurately presented to the Com-
mission and where such action was promptly discontinued upon notification
of rescission or revocation of the Commission's approval.
§ 1.4 Public disclosure.— (a) Advisory opinions, and requests therefor, in-

cluding names and details, will be placed in the Commission's public record im-
mediately after the requesting party has received the Commission's advice,
subject to any limitations on public disclosure arising from statutory restric-
tions, the Commission's rules, and the public interest.
(b) All requests for advice submitted under § 1.2 concerning proposed

mergers, together with supporting materials, will be placed on the public
record as soon after they are received as circumstances permit, except for
which confidential classification has been requested, with a showing of justi-
fication therefor, and which the Commission, with due regard to statutory
restrictions, its rules, and the public interest, has determined should not be
made public. Within thirty (30) days after such requests and materials are
placed on the public record, any person may file formal written objections or
comments with the Secretary of the Commission. Such objections or com-
ments shall be placed on the public record except for information for which
confidentiality has been requested, with a showing of justification therefor, and
which the Commission with due regard to statutory restrictions, its rules,
and the public interest, has determined should not be made public. Additionally,
any communications, written or oral, concerning such proposed mergers, re-
ceived by any individual member of the Commission, or by an employee In-
volved in the decisional process, will be placed on the public record immediately
after their receipt. In the case of an oral communication, the member or em-
ployee shall immediately furnish the Commission with a memorandum setting
forth the full contents of such communication and the circumstances thereof
and such memorandum will immediately be placed on tile public record. Any
advice given under § 1.3 concerning proposed mergers, together with a state-
ment of supporting reasons, will be published when given.

In re File No. 683 7026.
ALBERT G. PERKINS, Esq.,
Law Department,
General Foods Corp.,
White Plains, N.Y.

OCTOBER 2, 1967.

DEAR MR. PERKINS: This is with further reference to your -request for an
advisory opinion with respect to your proposal to grant so-called "back-haul"
allowances to customers who pick up their own purchases at General Foods'
warehouses.
You state that you presently sell dry (non-frozen) grocery products on a

delivered price basis with bracket pricing and do not permit customers to pick
up products at warehouses or plants. Customers with trucks returning empty
to their warehouses along routes near General Foods' warehouses and plants
are now demanding the opportunity to pick up products and to earn an allow-
ance by so doing. You further state that you are now considering a program
whereunder customers would be permitted to pick up products and be paid an
allowance equal to the amount you would otherwise have to pay a common
carrier to deliver to the customer.
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Assuming a favorable opinion as to this questio
n, you further request an

opinion as to whether the program may lawfu
lly be offered under conditions

which would limit its availability to large (truck
-load) orders. This restriction

is contemplated because of limited loading dock 
space at your warehouses and

plants and because you intend to load orders on 
customer equipment. Hence

you intend to impose uniform restrictions on the 
type of equipment that may

be used and upon the size of the order that may
 be picked up.

In the Commission's view, this proposal is gove
rned by the provisions of

Section 2(a) of the Clayton Act, as amended by t
he Robinson-Patman Act,

which, in brief, provides that it shall be unlawful for 
a seller to discriminate

in price between different purchasers of goods of like
 grade and quality where

the effect may be to substantially lessen competition 
or to create a monopoly

and where none of the defenses afforded by the Act 
are present. It is the

Commission's further view that the proposal is also 
governed by the pro-

visions of the order under that Section in Docket 6018, 
issued against your

Corporation in 1956.
The Commission has given your first proposal its careful 

consideration and

has concluded that, assuming the presence of all the oth
er elements necessary

to a determination of a violation of this statute, its 
implementation would

probably result in a violation of the Act and the order in
 Docket 6018. This

result would seem to necessarily flow from the use of a 
delivered pricing

system, for in such a case the freight factor included within 
the price is not

the actual freight to any given point, but an average of the 
freight costs for

all customers within the zone wherein the delivered price is 
quoted, or, at

least, a figure determined by some formula apart from actual 
costs. If one

customer is then given a "back-haul" allowance for the actual f
reight saved,

it would seem that a serious possibility of discrimination would 
exist in any

delivered pricing system and it is highly doubtful that the defen
se of cost

justification, at least, would be available.
While this conclusion may seem unreasonable from one point of view,

 since

the allowance will be for no more than the actual freight saved, it wo
uld

seem to be a necessary result of using a delivered pricing system. Wh
enever

such a seller departs from his delivered prices for the benefit of one cu
stomer,

he leaves himself open to a charge of discriminating against his other compet
-

ing customers who order in the same quantities and hence fall within th
e

same pricing bracket because he failed to make allowances for the indivi
dual

cost factors present in their situations. The law does not require that a seller

pass on his cost savings to his customers, but where he elects to do so in one

instance it does require that he not discriminate between his purchasers wher
e

such discrimination has the proscribed adverse effect on competiton.

In view of this disposition of your first question, there does not appear to

be any need for the Commission to pass upon the second.
By direction of the Commission, Commissioner Elman not concurring.

JOSEPH W. SHEA,
Secretary.

[From Advisory Opinion Digest No. 147]

GRANTING OF "BACK-HAUL" ALLOWANCES TO CUSTOMERS PICKING UP THEIR OWN
ORDERS

The Commission recently rendered an advisory opinion advising a manufac-

turer of food products that it would probably be illegal to grant so-called

"back-haul" allowances to customers who pick up their own purchases at the

manufacturer's warehouses.
The manufacturer in question presently sells its products on a delivered

price basis with bracket pricing and does not permit customers to pick up

products at warehouses or plants. Customers with trucks returning empty to
their warehouses along routes near the manufacturer's warehouses and plants
are now demanding the opportunity to pick up product and to earn an allow-
ance by so doing. Consequently, the manufacturer proposed to institute a pro-
gram whereunder customers would be permitted to pick up products and be
paid an allowance equal to the amount the manufacturer would otherwise have
to pay a common carrier to deliver to the customer.
The Commission advised that the proposal was governed by the provision

of Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act,
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which, in brief, provides that it shall be unlawful for a seller to discriminate
in price between different purchasers of goods of like grade and quality where
the effect may be substantially to lessen competition or to create a monopoly
and where none of the defenses afforded by the Act are present. Considered
in the light of this statute, the Commission concluded that, assuming the
presence of all the other elements necessary to a determination of a violation
of the statute, the implementation of this proposal would probably result in
a violation of the law. This result seemed to the Commission necessarily to
flow from the use of a delivered pricing system, for in such a case the freight
factor included within the price is not the actual freight to any given point,
but an average of the freight costs for all customers within the zone wherein
the delivered price is quoted, or, at least, a figure determined by some formula
apart from actual costs. If one customer is then given a "back-haul" allowance
for the actual freight saved, the opinion advised serious possibility of dis-
crimination would exist in any delivered pricing system and it is highly
doubtful that the defense of cost justification, at least, would be available.
While this conclusion may seem unreasonable from one point of view, since

the allowance would be for no more than the actual freight saved, it seemed
to the Commission to be a necessary result of using a delivered pricing system.
Whenever such a seller departs from his delivered prices for the benefit of one
customer, he leaves himself open to a charge of discrimination against his
other competing customers who order in the same quantities and hence fall
within the same pricing bracket because he failed to make allowances for the
individual cost factors present in their situations. The law does not require
that a seller pass on his cost savings to his customers, the Commission stated,
but where he elects to do so in one instance it does require that he not dis-
criminate between his purchasers where such discrimination has the proscribed
adverse effect on competition.
Commissioner Elman did not concur.
NOTE.—In conformity with Commission policy concerning publication of

digests of advisory opinions, this news release is the only material of public
record. The advisory opinion itself and all background papers are confidential
and are not available to the public.

['From the Federal Trade Commission News, -Washington, D.C.)

CLARIFYING STATEMENT ON "BACKHAUL" ALLOWANCES IS ISSUED BY COMMISSION

The Federal Trade Commission today issued a statement clarifying an ad-
visory opinion it rendered in 1967 (No. 147). That advisory opinion states
that the granting of "backhaul" allowances by a seller using a uniform zone
delivered pricing system would raise questions under Section 2 (a ) of the
Robinson-Patman Act, which prohibits price discriminations endangering com-
petition. (Backhaul allowances are those granted to customers making their
own pickups at the seller's warehouse.)
In its clarifying statement, the Commission expressed the view that ques-

tions probably would not arise under the laws it administers if sellers, using
valid uniform, zone delivered pricing systems, offer to all customers, on a non-
discriminatory basis, in lieu of a delivered price, the option of purchasing
at a true f.o.b. shipping point price.
The Commission added that it intends to:
Scrutinize delivered price systems in the food products industry in order

to determine whether they are unfair to customers or to ultimate consumers,
and thus violate Section 5 of the FTC Act.
Develop empirical information on the impact on food prices of such delivered

price systems which will enable it to make this determination.
The Commission took this action in view of representations made by interest-

ed parties, including the Cost of Living Council, and the National Commission
on Productivity.
The text of the 1967 advisory opinion follows.

['From the Federal Trade Commission News, Washington, D.C.)

FTC CLARIFIES "BACKHAUL" ALLOWANCE RULING
The Federal Trade Commission announced today clarification of its 1967Advisory Opinion No. 47 concerning "backhaul" allowances. (Backhaul allow-
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ances are those granted to customers making their own picku
ps at the seller's

warehouse.)
Specifically, the 1967 Opinion says that the granting of "backhaul" 

allow-

ances by a seller using a uniform zone delivered pricing system 
would raise

questions under Section 2(a) of the Robinson-Patman Act, which 
prohibits

price discriminations endangering competition.

On December 26, 1973, the Commission issued a statement wh
ich said that:

"questions probably would not arise under the laws [the Commissi
on] ad-

ministers if sellers, using valid uniform, zone-delivered pricing systems, offer
 to

all customers, on a non-discriminatory basis, in lieu of a delivered price, the

option of purchasing at a true f.o.b. shipping point price."

Today, the Commission announced that:
"Some unfortunate confusion has arisen as a result of the Commission's use

of the term 'true f.o.b.. shipping point price.' In fact, no question of unlawful

discrimination would arise so long as the f.o.b. price is (1) uniform and (2)

available to all customers on a nondiscriminatory basis. No legal requirement

exists that the alternative f.o.b. price be of any particular amount or com-

puted in any particular way."
The clarification came in a letter dated March 19, 1975 to an attorney for

Consumers Union.
Copies of the December 26, 1973, Commission statement and the March 19,

1975 letter are available upon request to Legal and Public Records, Federal

Trade Commission, Washington, D.C. 20580.

[From the FTC News. Washington. D.C.)

COMMISSION PLACES ON THE PUBLIC RECORD CORRESPONDENCE ON BACKHAUL
ALLOWANCES

The Federal Trade Commission has by unanimous vote placed on the

public record:
A letter from Albert Rees, Director, Council of Wage and Price Stability,

Executive Office of the President, relating to the Commission's recent clari-
fication, in a March 19 letter to Consumers Union, of the legality of backhaul

allowances under Section 2(a) of the Robinson-Patman Act; and
The Commission's reply to Mr. Rees.
The text of the Commission's reply follows. Mr. Rees' letter is available for

public inspection at the FTC's Division of Legal and Public Records, Washing-
ton, D.C. 20580.

OCTOBER 8, 1975.
Hon. ALBERT REES,
Director, Council on Wage and Price Stability, Executive Office of the Presi-

dent, Washington, D.C.
DEAR DIRECTOR REES : This is in reply to your letter of April 1, 1975, relating

to the Commission's recent clarification, in a letter to Consumers Union of
March 19, 1975, of the legality under Section 2(a) of the Robinson-Patman Act
of backhaul allowances.
Your letter suggests that the Commission's clarification will discourage

backhaul practices. It was the Commission's intention in the March 19 state-
ment to eliminate confusion over the options available to the delivered price
seller. It emphasized that the seller who uses a uniform delivered price can,
in addition to the delivered price, offer his customers the option of purchasing
f.o.b. his shipping point as long as the optional f.o.b. price is uniform and
available to all customers on a nondiscriminatory basis. The Commission sees
no reason why this clarification of the available options should discourage
backhaul practices.
You further recommend that the Commission should adopt a policy of allow-

ing backhaul allowances equal to the actual cost of transportation to each
customer. Such a policy, your letter urges, can be based on the premise that
the Robinson-Patman Act does not mandate uniformity as to f.o.b. prices, be-
cause that Act permits a seller to offer different prices where justified by
different costs.
However, those differences in cost under the Robinson-Patman Act that

justify price differentials are limited "* * * strictly to those actual differences
traceable to the particular buyer for and against whom the discrimination is
granted, to the different methods of serving them, and to the different quan-
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tities in which they buy." House Committee Report No. 2287, March 31, 1936.The cost justification provision, accordingly, was designed "* * * to leave the'test of a permissible differential upon the question: If the more favored cus-tomer were sold in the same quantities and by the same methods of sale anddelivery as the customer not so favored, how much more per unit would itactually cost the seller to do so, his other business remaining the same?"Senate Committee Report No. 1502, February 3, 1936. "There can be no doubt,"the Supreme Court has stated, "that the § 2(a) proviso as amended by theRobinson-Patman Act contemplates, both in express wording and legislativehistory, a showing of actual cost differences resulting from the differing methodsor quantities in which the commodities in question are sold or delivered."United States v. Borden Co., 370 U.S. 460, 467 (1962).
It follows, therefore, as the Commission understands these requirements, thatthe Robinson-Patman Act's Section 2(a) -cost proviso cannot be interpreted soas to cost justify price differentials between backha ul customers purchasingf.o.b. at the seller's shipping point, if those price differentials represent onlythe absence of delivery cost differentials that would have been incurred hadthe commodities in question in fact been transported to different deliverydestinations and, in that contingency, would have occasioned differing costobligations upon the seller.
To 'State the matter in another way, if different backhaul customers pur-chase identical goods in identical quantities and according to exactly the samemethod of sale and delivery (i.e. by pick-up in their own trucks at the seller'sshipping point) then, as the Commission see it, no cost differences to the seller,as contemplated under the cost justification provision of Section 2(a) of theRobinson-Patman Act, obtain. In particular, in such transactions, because notransportation of goods by the seller to affect delivery occurs, no delivery costdifferentials arise such as would justify differences with respect to the f.o.b.price. Accordingly, f.o.b. price differences, in these circumstances, would not becost justified under Section 2(a) of the Robinson-Patman Act in the Com-mission's view.
As the Commission heretofore has indicated, questions would not arise underthe laws it administers if sellers using valid uniform zone delivered pricingsystems offer to all customers, in lieu of a uniform delivered price, the optionof purchasing f.o.b. the seller's shipping point, if that optional f.o.b. price isuniform and available to all customers on a nondiscriminatory basis.The Commission does not understand that economies would not consistentlybe realized through backhauling, by customers with empty trucks returningvia their suppliers' factory and/or warehouse shipping points, if those sup-pliers make uniformly available a nondiscriminatory shipping-point priceoption. You: suggest, in this regard, that geographically distant customers wouldnot be able to afford to make use of such an option if the f.o.b. price is nolower than the seller's uniform zone-delivered price minus his average trans-portation cost for that zone. However, it appears to us that the only significantcosts to the customers of backhauling in this situation are the additional wages,if any, required to be paid to the driver of the backhauling truck for the addedtime required to accomplish the pickup and the additional fuel cost incurred intraveling full rather than empty, insofar as these costs were less than thedifference between the supplier's delivered price and his f.o.b. price, the cus-tomer would be realizing a saving. This would be apart from any general orpublic economies such as a reduction in overall fuel requirements.
The Commission has carefully considered the views that you have expressedand sincerely appreciates your concern in this matter. As indicated, however,

the Commission is unable to construe the cost justification proviso of Section
2(a) of the Robinson-Patman Act as justifying differing backhaul allowances- on the basis of hypothetical, and not actual, delivery cost differences. While theCommission would be happy to take action which would result in the addi-
tional reduction of fuel and other costs, it is not empowered to do so except as
such may be incident to the proper exercise of its statutory responsibilities
and consequently it can encourage backhauling only so far as it is consistent
with the Commission's interpretation of the Robinson-Patman Act.
By direction of the Commission.

CHARLES A. TOBIN,
Secretary.
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BACKHAUL IN FOOD DISTRIBUTION

FOREWORD

(By Dr. John T. Dunlop, Chairman, National Commission on Productivity and
Work Quality)

Distribution has been described as the "wasteland" of our economy. Despite
considerable progress in the past 25 years, parts of the distribution system have
continued to exhibit low rates of productivity improvement compared to other
sectors of the economy. If wasteful practices that contribute to higher costs
can be achieved that will benefit suppliers, distributors, and particularly the
consumer, who in the final analysis, pays the bill.
The National Commission on Productivity and Work Quality has been deeply

interested in finding ways to improve productivity in the food sector of the
economy. Sharply rising costs of energy, labor, fertilizer, equipment, and sup-
plies are pushing food prices ever upward, placing a heavy burden on those
who can least afford to pay. Measures to improve productivity in the food
sector are urgently needed to lessen inflationary pressures.
In 1972, the Commission, at the request of the Chairman of the Cost of

Living Council, conducted a search for opportunities to improve productivity
in the food sector. Business, labor, and professional experts from all segments
of the industry assisted in this exploration. Obstacles requiring the attention
of government, business, and labor were identified. Many dealt with problems
of improving productivity in the transportation of food by rail and truck. One
result of the Commission's initiative was the start-up of a unit train for
shipping produce from the West to the East Coast, with significant savings in
time and reduction in spoilage and waste.
This booklet deals with measures to improve the distribution system through

more efficient use of the 500,000 trucks which are used principally in the trans-

portation of processed foods. These trucks consume approximately one billion
gallons of fuel a year. But a substantial proportion are running empty part
of the time—a wastage of equipment, fuel, and labor that we cannot afford.
More effective use of trucks through "backhaul" could result in significant

cost savings to suppliers, retailers, and wholesalers and ultimately to consumers
throughout the country.
If more rapid progress is to be made in reducing waste in the food distribu-

tion system, greater cooperation among suppliers, retail and wholesale dis-

tributors, and government is necessary. The National Commission on Produc-
tivity and Work Quality is trying to assist in this process by identifying the

benefits and costs of backhaul and by bringing together representatives of

these sectors to make a contribution to a constructive resolution of their
problems. Through voluntary cooperation, we can make progress toward im-

proving productivity in this vitally important sector of the economy.

INTRODUCTION

The purpose of this pamphlet is to highlight initiatives to reduce "deadhead"
truck runs wherever possible and make food distribution more efficient through

backhauling by food wholesalers and retailers. These significant points are

emphasized:
Careful cost analysis, route planning and detailed agreement between sup-

pliers and distributors can provide profitable loads on return truck runs.
Backhauling can cut waste, build profit, and benefit the consumer.
Annual savings in food distribution costs through fuller utilization of truck

operating time have been estimated at about $100,000,000 for the Nation.
This pamphlet is part of ongoing efforts by the Commission to encourage the

adoption by suppliers and distributors of constructive practices such as back-

haul that improve productivity in food distribution. A list of suppliers who

allow their customers backhaul privileges is being compiled for the use of

suppliers and distributors.
Information for this pamphlet was obtained from experts in the food in-

dustry and in government. The Commission is grateful for their cooperation and

assistance.
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WHAT IS BACKHAUL?

In many food distribution organizations, the distributor's truck returnsempty to its home base after deliveries are made to outlets. Food wholesalers'trucks deliver goods to retailers and return empty even though they pass manu-facturers who supply the wholesaler. Retail food chains supply their retailstores by truck from a central warehouse and the truckers return empty eventhough they pass suppliers who deliver to the retail warehouse.
Backhaul is simply avoiding this type of "deadheading"--the empty returnof a truck—and using the distributor's truck to pick up its own supplies,wherever possible. The purpose of a backhaul arrangement is to reduce as faras possible the number of trucks returning empty to the warehouse—to cutdown "dead-heading," and to reduce costs.
Under a backhaul arrangement, a food distributor's truck, after deliveringits load, would stop at a supplier's dock to pick up freight destined for itsown warehouse, instead of returning empty. Thus, the distributor's truck anddriver pick up and haul back his own freight. Backhauling eliminates the

waste of truck "dead-heading" on the part of the distributor returning emptyfrom his store deliveries and on the part of the supplier, returning empty from
delivery to his customer's warehouse.
In a June 1974 survey of food chains by Cornell University's Department of

Agricultural Economics, 8 out of 19 firms reported that backhauling on theaverage comprised about 3 percent of the total number of cases received; an-
other 8 firms reported backhauling about 20 percent of the total cases received.
The percent backhauled by the 19 firms increased from about 7 percent in 1973
to about 11 percent in 1974. The group expects another 50 percent increase in
the proportion of cases backhauled in 1975.
Dr. Gordon F. Bloom, past Chairman of the National Association of Food

Chains and Senion Lecturer at the Massachusetts Institute of Technology's
Sloan School of Management, reports that one large chain, which has made
maximum backhauls a definite objective of operational policy, has succeeded
in raising backhaul freight to about 25 percent of total incoming merchandise
at its warehouse.
A 1973 survey of 45 wholesalers by the National American Wholesale Grocers'

Association (NAWGA) showed a wide range in the proportion received by
backhaul out of total tonnage received by wholesale warehouses. A total of 17
reported less than 10 percent backhaul; another 17, from 10 to 19 percent; and
11, from 20 to 34 percent. The average was 15.4 percent. Gerald E. Peck,
Executive Vice President of NAWGA estimates that about 30 percent back-
hauled is the maximum attainable by wholesalers under 1973 conditions.

Clearly, the very nature of truck operation makes some "deadheading" in-
evitable and 100 percent backhaul is unattainable. However, the possible sav-
ings can be substantial in relation to the margins available in food distribution.
Why is backhauling an important issue for the food industry and the national

economy?
It is widely recognized that backhauls represent a potential significant re-

duction in the cost of handling merchandise. A cooperative effort to reduce
distribution costs is in the great tradition of the food industry to act together
in the interests of an efficient system, while at the same time acting as highly
competitive separate segments.
In addition to operating economies for food distributors and suppliers, na-

tional developments underscore the vital importance of increasing productivity
at every level of the national economy. The problem of conserving energy makes
fuel waste a national issue, and "deadhead" trucking an intolerable waste.
Also, there is concern about the impact of urban traffic congestion on produc-
tivity and the quality of life.
The contributions to cost control through backhauls come primarily from

the actual lowering of transportation costs between the supplier's shipping
point and either the wholesaler's or the retailer's receiving point. There could
also be savings from other sources:
Increased utilization of equipment and manpower.
Reduced inventory investment through more precise timing of merchandise

receipt at warehouses of suppliers and distributors.
Reduction in lost sales from out-of-stock conditions.
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Reduction in warehousing costs through balanced workweeks for warehouse
crews by scheduling backhauls when other work requirements are at a minimum.
Each of these potential savings requires objective appraisal. Not every back-

haul opportunity meets all of these criteria or enough of them to justify the
practice. Backhaul must be subjected to thorough cost analysis.

What are potential benefits of backhaul to distributors?
In a market economy, the final measurement of benefit in any practice is

made in terms of dollars saved, or in terms of profit gained.
While backhaul can be justified in terms of national interest, the money

measurement is equally convincing. The potential saving through maximum
use of backhaul throughout the Nation has been estimated at as high as
$250,000,000 a year. But, since not all "deadheading" can be avoided, some
experts feel the amount that could more realistically be saved is in the area
of $100,000,000.
Based on estimates by 27 companies of their savings from backhauling as

reported to the Super Market Institute, the median backhaul saving for every
$1,000 of sales was $1.80, a significant amount when it is considered that the
average supermarket income after taxes is less than 1 percent of sales.
The range of backhaul savings was as little as 80c per $1,000 of sales for

the store saving the least (the 25th percentile), with yield reported as high as
$4 per $1,000 of sales for the store saving most (the 75th percentile).
In a further breakdown, for the smaller number of supermarkets reporting

$20 to $100 million in annual sales, the average backhaul savings was $1.10
per $1,000 of sales, while the firm in the 25th percentile reported backhaul
savings of 50c per $1,000 of sales.

If through greater effort a firm in the 25th percentile increased the volume
of goods backhauled to attain average savings, it could achieve an annual gain
of $36,000 a year in backhaul savings.
Based on Bureau of Census reported figures on truckhauls of processed food,

"deadhead" mileage may consume nearly a quarter of a billion gallons of fuel
a year.

What are the backhaul benefits to suppliers?

In simplest terms, what is good for the merchandise at the level of final con-
sumption is also good for the supplier and manufacturer.
While officials of some major product lines have resisted backhaul, there is

increasing support from suppliers who see backhauling as a beneficial practice
in their industry. Some maintain that their competitive position is enhanced
against companies that do not allow backhaul.

Marketing. officials of major product lines who allow backhaul have outlined
their reasons.
From the Director of Marketing of a major line of canned goods: "I think

the program has been successful for a variety of reasons, number one of which
is making our merchandise available at the discretion of the buyer to enable
him to increase his turnover; and secondly, to afford the customer the oppor-
tunity of increased profits through his own trucking operation."
From the Director of Trade Relations of that same company: "I actually

believe that 90% of our customers could get 30 to 35 turns a year on our
merchandise very easily. This, of course, affords a buying department a means
of controlling its inventories, and at the same time getting the maximum of
turns a year, which naturally is a great savings."
From a major bottler of a nationally distributed food product to a large

outlet for the product: "This has been a very nice arrangement for us and
the increase you have given us indicates this has been the key to eliminating
any out-of-stock conditions you have experienced in the past. You can under-
stand why our customers' trucks get first preference at our loading docks."
From a large packaged food supplier to the general manager of a super-

market chain: "This arrangement has solved our delivery problems to your
warehouse. This plan also enables your buyer to definitely know when our
merchandise will arrive at your warehouse, and plan his orders accordingly.
Thanks again for solving our mutual problem of being 'out of stock' due to
your tremendous increase in business, and the difficulty we encountered by
trying to deliver to your warehouse. We estimate that under this arrangement,
you will exceed 35 'turns' per year with no out-of-stock conditions."
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In a period of high interest rates, the number of turns on merchandise be-comes critically important to distributors.
There are definite operating benefits to suppliers. Backhaul by distributorsmakes it unnecessary for the supplier to arrange for a delivery appointment,to prepare bills of lading or to register and pay freight bills. The supplier doesnot make any trucking assignments, except for an appointment time for thedistributor's pickup.
A survey of manufacturers' backhaul policy made in 1973 by the NationalAmerican Wholesale Grocers' Association, disclosed that 55 out of 77 respon-dents permitted backhaul. Of those 55, 51 reported the approximate share oftheir sales to food distributors that is picked up by distributors as follows:20 companies reported under 4 percent picked up; 9 companies, 5-18 percent;13 companies, 19-24 percent; and 10 companies, 25 percent or more.The foregoing does not indicate universal support on the part of suppliersfor backhaul, but there is an increased interest since the Federal Trade Com-mission in December 1973 clarified its position on the legality of the practice.Some important suppliers say they are now developing backhaul programs.

How do distributors obtain backhaul privileges?
The initial step is an analysis of the location of suppliers in an area to de-termine which suppliers represent an economic backhaul opportunity. Thissystematic analysis can be done by computer, using programs that factor indata on travel time, distance, fuel consumption, equipment availability, andinventory position involved in each backhaul decision.
Where a backhaul opportunity exists, the process becomes one of getting thesupplier to permit backhaul. Where the supplier already has a policy of allow-ing backhaul, the only requirement is to work out suitable operational arrange-ments.
When the supplier is reluctant, the solution may lie in resolving the majorproblems that backhaul poses. Many suppliers dislike customer backhaulsbecause the practice may cause additional congestion at loading and receiving

docks. This objection can be met with the assurance that backhauls can and
will be scheduled to take such problems into account.
Another supplier objection may be that the practice may improve distributor

efficiency at the expense of the supplier's efficiency. Again this argument can be
met with the assurance that pick-ups will be handled in an efficient manner
taking the supplier's dock problems into account.

Several operating matters require close attention. Suppliers and distributors
must reach an understanding about such details as the quantities making up
the backhaul loads, the lead time for order placement, the pricing, terms of
sale, the backhaul allowance, and how promotional offers are to be treated.
In addition to these overall agreements, it is necessary to reach an under-

standing of the operating requirements at each dock where a backhaul is
permitted.
Operating requirements take into account the arrival time for trucks to pick

up a backhaul, the leeway in time permitted for trucks making a scheduled
pickup for backhaul, the way to report delay on the road to the supplier, and
the penalties for late arrival without notification. The understanding would
likely include agreement on how backhauls are to be loaded and by whom, and
the responsibility for the safety of the load.
Experience with backhaul has shown it is very important that receivers of

the backhaul consider it a privilege, and that they enter into a pickup agree-
ment which establishes the ground rules.
One successful pickup agreement calls for the following:
The order must be placed sufficiently in advance with the supplier's ware-

house (at least 48 hours in advance of the pickup). Date and hour of the
pickup must be furnished with the order, and the release to the warehouse
will include this information to enable scheduling of the pickup.
Pickups will be made from such regularly assigned warehouses as are shown

in the agreement.
The warehouse will make delivery to the tailgate of the truck, and loading

must be done by the driver.
Once the product is delivered to the tailgate, subsequent loss and damage

are to the account of the receiver.
All allowances will be off invoice only, and no allowance other than as shown

will be made.
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These conditions of agreement are cited only as a general guide to what

is inveaved in developing an ongoing backhaul relationship with a supplier.

The object is to minimize non-productive waste motion for both parties.
In essence, backhaul arrangements are no different from the practices of the

common carriers. Where efficient backhaul operations are now underway, better

receiving and on-time records have been achieved in some cases by distributors'

trucks than by common carriers.

What kind of operating problems arise?

The basic problem in developing a successful backhauling operation is the

commitment on the part of the supplier and the backhauler to make it work.

Experience with successful backhaul agreements shows that the distributor's

buyer and the supplier sales representative can usually work out a mutually

satisfactory operating program.
While backhaul arrangements will necessarily differ from supplier to supplier,

some of the basic considerations to meet operating problems include:

The buyer's order must be in proper pallet quantities, and the buyer must

know the capacity of the truck that is going to make the pickup.

Scheduling is very necessary. The supplier knows that it is impossible to

state the exact time a truck is going to stop by to pick up, but the time element

must be held as close as possible.
Warehouses do have closing hours, and sufficient time must be allowed to

insure loading prior to closing time. The warehouse needs time to pick the

orders and to get them set up—preferably a day or two—so that they are ready

when the truck arrives for a backhaul.
The driver should know what order he is picking up. He should have this

information so there is no question when he arrives at the dock.

Most suppliers will exchange standard pallets, but require that they be of

equal condition.
At a National Association of Food Chains clinic on warehousing, traffic

and transportation, a spokesman for a major supplier outlined the types of

problems encountered in a backhaul operation and how such problems are best

resolved:
"The first is cooperation. Two-way cooperation is truly the key element because

we both want this program to work—our people and your people have both

learned the value of cooperation. On a few occasions, we have had to withdraw

the pickup option because of lack of cooperation, but fortunately these have

been rare. Usually, face-to-face discussions have resolved our problems.

The second one is unitized loads or mechanization. We use the Grocery Man-

ufacturer Association pallet, which is soon to become the Grocery Pallet Council

pallet. Mechanized loading and unloading are a must in order to get your trucks

loaded and unloaded fast. Time wasted in hand-loading and unloading would

chew up a lot of the cost savings available to you in pickup. Unitized loads

require that we provide your buyers with ordering guides so orders can be

placed in pallet quantities per item. It is also to your advantage, but not a

requirement to round your orders to the number of pallet units to fill a truck.

This is normally 20 or 22 pallets on the floor.
The third key point is scheduling. The appointment system is a must and it

is primarily for your (the buyer's) benefit. If you can schedule an appointment

and keep it, we (the supplier) can have your order already staged and loaded

promptly, usually in as little as one half hour. Missed appointments can cause

delays which are costly. If you cannot make the pickup or do not make the

pickup, we reserve the right to deliver, in order to meet the delivery date

promised to your buyer.
The fourth key point is simplicity. We have learned the value of the phrase:

Keep it simple. You and we both want to reduce errors and misunderstandings.

The freight allowance calculation is a good example. We use weight because

freight is paid for by weight. Our computer totals the weight on the invoice

on the order and calculates the f.o.b. discount on the invoice. This simple system

eliminates additional paperwork, billings, and arguments."

This discourse represents the views and practices of one major supplier who

permits backhaul, and further points up the elasticity in arrangements, indicat
-

ing that in each case the agreements must serve the best interests of both

parties. The general requirement that backhaul must embody cooperation i
s an

underlying factor in all such agreements.

25-094 0 - 78 - 3



30

What are the legal issues arising out of backhaul?
Manufacturers have been wary of granting backhaul allowance, fearing thatthey might be held in violation of the Robinson-Patman Act, which prohibitsprice discrimination among customers.
This concern over legal complications arose as a result of a 1967 FederalTrade Commission opinion requested by a supplier who used a uniform zonedelivered pricing system. The freight factor included in the delivered pricewas "10 * * an average of the freight costs for all customers within the zonewherein the delivered price is quoted * *
The Commission advised that if one customer is then given a backhaul allow-ance for the actual freight saved, this action could raise a serious possibilityof discrimination against competing customers.
To reassure manufacturers of Commission approval of backhaul systems, theFTC on December 26, 1973, issued a clarifying statement expressing the viewthat "* * * questions probably would not arise under the laws it administers ifsellers, using valid, uniform, zone delivered pricing systems, offer to all cus-tomers, on a non-discriminatory basis, in lieu of a delivered price, the optionof purchasing at a true f.o.b. shipping point price."
The key to the Commission position is that when a backhaul allowance isgiven to one customer, all customers must be offered the option of purchasingat a true f.o.b. shipping point price by a vendor who uses a valid uniformzone delivered pricing system. If all his customers are offered the opportunityto purchase at a true f.o.b. shipping point prcie, then availability of that f.o.b.price to all customers would obviate a charge of discrimination from his allow-ing backhaul while using the uniform zone delivered pricing system.
NOTE.—The Federal Trade Commission issued the clarification on the basisof representations made by various parties, including the Cost of Living Coun-cil and the National Commission on Productivity.
While the Federal Trade Commission advisory opinion removes what hasbeen considered in some quarters a legal roadblock to backhaul, there remainsresistance by some suppliers and manufacturers who incorrectly maintain thatbackhauling still presents legal difficulties. Others offer policy and operationalreasons as grounds for not giving backhaul allowances.
Such opposition has in past instances been overcome by insistance on the partof buyers seeking freight allowances that backhaul represents both an economic

consideration and a conservationist need. Retailers and wholsalers who have
a policy of making special efforts to obtain backhaul from their suppliers fre-
quently meet with cooperation and success.
Under what pricing systems are backhaul allowances permitted?
This question has arisen repeatedly since the Federal Trade Commission

issued its advisory opinion in 1967 (No. 147), advising a manufacturer of food
products using a uniform, zone delivered pricing system that it probably would
be illegal to grant so-called backhaul allowances to customers who pick up
their own purchases at the supplier's warehouse.
The Commission position as clarified in the December 26, 1973, statement (dis-

cussed above) is that true f.o.b. pricing, in addition to a valid uniform, zone
delivered price, probably would not raise questions under laws the Commission
administers as long as the f.o.b. option is offered to all customers. In an f.o.b.
purchase, the distributor pays the freight, whether he chooses to have it de-
livered by common carrier or by his own trucks. The distributor also pays
for the cost of delivery in a valid uniform zone delivered price, the total price
to all customers being based on an average of all seller's cost factors in the
area.

What is being done to improve productivity in backhaulingr
While increasing and extending the use of backhaul is widely needed, the

benefits of the practice are more apna rent in an efficiently organized approach.
Backhauls can be developed efft „i on runs around 1J0 miles from a sup-

plier's warehouse. It is up to each individual firm to determine whether the
backhaul is worthwhile. This depends ultimately on the commodity picked up,
the revenue derived, location of stores that are served and the supplier's
warehouse.
A key element is the need for palletizing shipments, making possible mech-

anized loading and unloading. Deadpiling requiring manual loading, instead
of palletizing of shipments, causes delay and inefficiency.
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Considerable gain in productivity beyond the backhaul itself can be made

if the pallet utilized for the backhaul is the same size as the one that can be

used in the distributor's warehouse.
Vehicles and materials handling equipment should be well maintained with

optimum equipment for the loading and unloading tasks.

Where profits disappear is where loading time, or unloading time, is slowed

down. There can be slowing down at the dock if a scheduled pickup appoint-

ment has not been made. The loading can be slowed if not enough equipment

has been assigned for the job. The equipment should be in good repair to avoid

delays due to breakdowns. The truck bed should be at about the same height

as the loading platform.
Essentially, the problem is one of clearly defining the areas of concern,

knowing costs, and developing a management approach that will expedite pick-

ups to maximize the cost saving potential. The distributor must take care that

special efforts to increase backhaul do not impair delivery to retail stores.

Looking ahead, industry experts foresee substantial improvements in pro-

ductivity resulting from greater standardization of pallets, shipping containers,

and packages. Modularization of packaging would result in more stable unit

loads, reduced damage, and more effective use of space in transport vehicles.

It would facilitate the introduction of automated warehouses. Not only back-

haul of many different products but all the physical distribution steps, from

manufacturer to wholesaler and retailer, would be made more efficient.

What are the economics of backhaul?

The economics of backhaul will vary depending on the location of supplier's

loading docks in relation to the distributor's warehouse, the type of load, and

the efficiency of the operation.
The experience of a major supplier in 1973 shows how the revenue allowance

on backhauls has worked:
In his experience, the average backhaul allowance among the distribution

centers of his company was about 24c a hundredweight. (Today the allowance

no doubt, would be much higher). An average palletized truckload of the grocery

products of the company is roughly 30,000 pounds. This generates savings of

$72. If this is an optimum backhaul [meaning if there is no route deviation]

the truck is already going close to the supplier's loading dock. Accordingly,

there is no travel time.
Time at the supplier's loading dock is estimated at one hour, with an addi-

tional hour for unloading at the distributor's warehouse. With efficient fork-

lift operators, the loading and unloading time can be cut further, according to

company officials.
Out-of-pocket costs of the backhaul are estimated at $20. Initially, they

were estimated at $60, but experience has cut these estimates sharply.

Using these assumptions, the net savings is $52 a load as a working average.

There are cases where this is being accomplished with 45-foot trailers and

good loads, generating $96 in savings with loading and unloading both accom-

plished within an hour.
How does backhaul work for this distributor? The distributor points out:

"It does work where there is true backhaul. We have found, to the amaze-

ment of some of our old-timers, that customers do cooperate. There is self-

interest involved here, and they do, and I have no bashfulness about saying

it is a pleasant surprise. We have good cooperation where it works."
Staff for the National Commission on Productivity and Work Qual-

ity: George H. Kuper, Acting Executive Director; Edgar Wein-
berg, Project Director; A. N. Wecksler, Writer. Members, Na-

tional Commission on Productivity and Work Quality: John T.
Dunlop, Chairman, Professor, Harvard University and Coordi-

nator of the President's Labor/Management Advisory Commit-

tee; I. W. Abel, Vice Chairman, President, United States Steel-
workers of America; Donald C. Burnham, Vice Chairman, Chair-
man, Westinghouse Electric Corp.; ,Willaim E. Simon, Secretary
of the Treasury; Peter J. Brennan, Secretary of Labor; Fred-
erick B. Dent, Secretary of Commerce; L. William Seidman,
Assistant to the President for Economic Affairs; Roy L. Ash,
Director, Office of Management and Budget; Alan Greenspan,

Chairman, Council of Economic Advisers; Albert Rees, Executive
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Director, Council on Wage and Price Stability; Daniel J. Evans,
Governor, State of Washington; Thomas Bradley, Mayor, Los
Angeles, Calif.; C. L. Dennis, President, Brotherhood of Railway,Airline and Steamship Clerks, Freight Handlers Express andStation Employees; Frank E. Fitzsimmons, President, Interna-tional Brotherhood of Teamsters; John H. Lyons, President, In-ternational Association of Bridge, Structural and Ornamental
Iron Workers; William H. McClennan, President, Public Em-
ployees Department, AFL-CIO; F. E. Barnett; Chairman, Union
Pacific Railroad; Berkeley G. Burrell, President, National Busi-
ness League; Catherine B. Cleary, President, First Wisconsin
Trust Co.; R. Heath Larry, Vice Chairman, United States Steel
Corp.; John F. O'Connell, President, Bechtel Corp.; Wayne L.
Horvitz, Chairman, Joint Labor/Management Committee of the
Retail Food Industry; Jerome M. Rosow, Planning Manager,
Public Affairs Department, Exxon Corp., and former Assistant
Secretary of Labor; Charles L. Schultze, Senior Fellow, The
Brookings Institution.

AUGUST 15, 1976.Re Statement of Mr. Louis Fox, Corres. No. 33160.
Hon. JOHN D. DINGELL,
House of Representatives,
Washington, D.C.
DEAR CONGRESSMAN DINGELL : This is in response to your letter of July 13,1976, requesting comments concerning a statement by Mr. Louis Fox, Chair-man of the Food Transportation Task Force, Food Industry Committee, Fed-eral Energy Administration, regarding revision of the Robinson-Patman Act.Mr. Fox urges amendment of the Robinson-Patman Act as a solution to thepotential violation of federal antitrust laws that may result from the grantingof varying "backhaul" allowances by sellers otherwise selling according touniform delivered price systems in the food products industry.
Mr. Fox states that a simple revision in the Robinson-Patman Act mightbe of significant help in solving problems of both high food costs and shortageof energy. In support of this position, he cites statements by Federal EnergyAdministrator Frank Zarb and the Director of the Federal Trade Commission'sBureau of Economics, Frederic M. Scherer, among others.
Meaningful discussion .of the "backhaul" question depends upon a clear under-standing of the Federal Trade Commission statements on this subject. A copyof each portion is enclosed. These statements disclose, in sum, why the Com-mission declined from the outset to give blanket approval under the Robinson-Patman Act to a proposal by a "delivered price" food manufacturer to grantvarying discounts or allowances based on common carrier rates to customerswho pick up goods in their own trucks for self-delivery. The manufacturerwas otherwise only willing to sell its products on a uniform delivered pricebasis to all customers located in a particular geographic area or price zone,regardless of the actual common carrier cost of delivery.
The Commission concluded that, in connection with such a uniform deliveredprice system, where transportation costs are assessed in the same amountagainst both close-at-hand and distant customers, to then offer substantiallydiffering transportation allowances to different customers would result innoncost-justified discriminations in price. The likelihood of violation of Section2(a) of the Robinson-Patman Act results, accordingly, when a manufacturerthat has elected to sell pursuant to a uniform delivered price system continuesto charge that delivered price to some customers while, at the same time,granting varying special shipping point prices to others. The Federal TradeCommission has made it clear, however, that no legal impediment, under theRobinson-Patman Act, would prevent uniform delivered price sellers from offer-ing their customers the option of a nondiscriminatory f.o.b. shipping pointprice.
Mr. Fox does not charge that this advisory opinion was in error. He doesstate that its result or effect may be uneconomic and that it causes waste ofenergy. He therefore suggests that the law be changed.
Among the specific arguments advanced by Mr. Fox is the unreliability ofcommon carrier delivery which may result in either a need for overstocking
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or out-of-stock conditions. He estimates the expense of one day of additional

inventory for a year at $45 million. He also suggests the need for additional

information concerning the percentage load factor of truck cargoes as a possi-

ble indication of the extent of the "backhaul" problem.

Mr. Fox referred to a booklet entitled "Backhaul in Food Distribution" pub-

lished by the National Commission on Productivity. It may be of interest to

you to be apprised that on pages 16 and 17 of this booklet there is a discussion

of the so-called Robinson-Patman "roadblock" to backhauling and to the

continued resistance by some sellers to providing nondiscriminatory back-

hauling opportunities.
"To reassure manufacturers of Commission approval of backhaul systems,

the FTC on December 26, 1973, issued a clarifying statement expressing the

view that: "* * * questions probably would not arise under the laws it ad-

ministers if sellers, using valid, uniform, zone delivered pricing systems, offer

to all customers, on a nondiscriminatory basis, in lieu of a delivered price, the

option of purchasing at a true f.o.b. shipping point price.

"The key to the Commission's position is that when a backhaul allowance is

given to one customer, all customers must be offered the option of purchasing

at a true f.o.b. shipping point price by a vendor who uses a valid uniform

zone delivered pricing system. If all his customers are offered the opportunitw

to purchase at a true f.o.b. shipping point price, then availability of that f.o.b.

price to all customers would obviate a charge of discrimination from his al-

lowing backhaul while using the uniform zone delivered pricing system.

"While the Federal Trade Commission advisory opinion removes what has

been considered in some quarters a legal roadblock to backhaul, there remains

resistance by some suppliers and manufacturers who incorrectly maintain

that backhauling still presents legal difficulties. Others offer policy and opera-

tional reasons as grounds for not giving backhaul allowances."

Mr. Fox's arguments and the Commission Advisory Opinion disclose that

there are solutions that do not depend on any amendment of the Robinson-

Patman Act. Manufacturers may abandon the use of delivered pricing systems,

or offer a nondiscriminatory f.o.b. price at their delivery point to all customers

as an alternative to the delivered price.
Mr. Fox's statement to the Supermarket Institute workshop on May 3, 1976,

states that the list of manufacturers allowing "backhaul" has increased to

104 and that only 4 major manufacturers are not permitting "backhaul."
 It

appears from this statistic that most manufacturers have been able to fi
nd

some workable solution to the problem without the need for law revision.

It is therefore the considered opinion of the Federal Trade Commission staff

that revision to the Robinson-Patman Act so as to allow "backhaul" allowanc
es

is not warranted by the facts that have been presented, that revision is n
ot

necessary to resolution of the problems of economic and energy loss whic
h can

result from denial to manufacturers who maintain delivered price systems 
of

the right to grant full cost-justified "backhaul" allowances to their customer
s,

and that preservation of the Robinson-Patman Act constraints is essential 
to

the deterrence of anticompetitive discounts and "backhaul" allowances in t
he

food products industry.
The views expressed in this letter are solely the opinions of the staff based

upon their understanding the facts and arguments presented and their int
er-

pretation of Advisory Opinion #147 and the Commission's clarifying statement
s.

Your interest in obtaining the comments of the Federal Trade Commission st
aff

is appreciated. Please inform us if we may be of further assistance in this

matter.
Very truly yours,

OWEN M. JOHNSON, Jr.,
Director, Bureau of Competition.

DECEMBER 29, 1975.

Hon. WILBun D. MILLS,
House of Representatives, Washington, D.C.

DEAR CONGRESSMAN MILLS: Your letter of October 28, 1975, directed to the

Commission's Secretary, Charles A. Tobin, has been referred to me for reply.

Your inquiry concerns the matter of "backhauls" and the application of the

Robinson-Patman Act to backhauling practices.
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Robinson-Patman issues arise, with respect to backhauling, only when andif a manufacturer, otherwise engaged in the sale of products on a uniformdelivered price basis, elects to make available to customers operating their owntrucking fleets the opportunity of purchasing on a non-delivered or f.o.b.shipping-point basis at non-uniform f.o.b. shipping-point prices. The Robinson-Patman Act's application to the overall backhaul problem is, accordingly, as Isee it, a somewhat limited one.
It has no application, for example, to the question of whether there may ormay not be adequate utilization of backhauling capacity in the "common-carrier" trucking sector.
Application of the Commission's Advisory Opinion No. 147 dealing with theRobinson-Patman issue (as well as the Commission's three subsequent clari-fying statements), is limited to the discriminatory consequences of a practiceof granting to "private-carrier" customers varying backhaul discounts. It isfurther limited to situations where manufacturer-vendors otherwise sell theirproducts pursuant to a system of uniform delivered pricing.
A uniform delivered price system is, in effect one in which transportationcosts are averaged out and added (by application of an equal delivery costburden) as part of a constant "destination price," without regard to thediffering geographic locations of the customers involved or the differing actualcosts of transporting goods to them. Under a uniform delivered price system,accordingly, all customers pay the same price for delivered goods.Thus, the practice of granting to "private-carrier" customers non-uniformbackhaul allowances from a uniform delivered price, necessarily results inhigher prices to some customers and varying, non-cost-justified lower pricesto other customers. This is the circumstance which requires the applicationof Section 2(a) of the Robinson-Patman Act, which prohibits price discrimina-tions endangering competition.
However, as the Commission has explained, no question of unlawful pricediscrimination arises if sellers using valid uniform delivered pricing systemsoffer to all of their customers, in lieu of the delivered price, the option ofpurchasing f.o.b. the seller's shipping point, when such an optional f.o.b. priceis uniform and available to all customers on a nondiscriminatory basis.The Commission observed in its recent letter to Dr. Albert Rees, as Director,Council on Wage and Price Stability, Executive Office of the President:"Your letter suggests that the Commission's clarification will discourage back-haul practices. It was the Commission's intention in the March 19 statementto eliminate confusion over the options available to the delivered price seller.It emphasized that the seller who uses a uniform delivered price can, in addi-tion to the delivered price, offer his customers the option of purchasing f.o.b.his shipping point as long as the optional f.o.b. price is uniform and availableto all customers on a nondiscriminatory basis. The comfnission sees no reasonwhy this clarification of the available options should discourage backhaulpractices."
I hope the foregoing observations will be helpful to you in assessing theapplication of the Robinson-Patman Act to backhauling practices. For yourconvenience, with respect to the Commission's public statements in this area,I am enclosing a copy of the digest of its Advisory Opinion No. 147, each ofthe subsequent clarifying statements, and a copy of the Commission's recentletter to Dr. Rees. Your interest is most appreciated.

Sincerely,

ROBERT J. LEWIS,
General Counsel.

•-•
CONGRESS OF THE UNITED STATES,

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
Washington, D.C., October 28, 1975.Mr. CHARLES A. TOBIN,

Secretary, Federal Trade Commission, Washington, D.C.
DEAR MR. TOBIN : For some time I have been interested in the problem ofbackhauls, particularly as it affects those in the grocery business.It is my understanding that a decision has been reached that Section 2(a)of the Robinson-Patman Act does not permit the granting of different backhaulallowances so as to accommodate the needs of the grocery business.
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In view of the contention by people in the industry, that 100 million gallons
of fuel and $300 million in food costs could be saved each year by granting the
use of backhaul, I am thinking in terms of legislation to amend the Robinson-
Patman Act in this respect. If you are in agreement with the idea to amend
the law, I would appreciate your advising me of what you think should be
done in the area of legislation to accomplish the purposes that this group
has in mind.
In the event that you do have some thoughts, either as Secretary to the

Commission or simply as a citizen, I would treat it as you would have me
treat it.
With kindest regards and best wishes, I am

Sincerely yours,
WILBUR D. MILLS.

FEDERAL TRADE COMMISSION,
OFFICE OF THE GENERAL COUNSEL,

Washington, D.C., December 15, 1975.
Mr. RON DEATON,
c/o Hon. John L. McClellan,
U.S. Senate, Washington, D.C.

DEAR MR. DEATON : As you requested in your telephone call of November 12,

I will here undertake to describe some of the background of the Commission's

actions with respect to "backhaul" allowances.
As I advised you during our conversation, such comments as I provide must

be understood as reflecting my own personal interpretations and views only,

and, except where I may reference specific Commission statements, do not

constitute an official statement of the position of the Commission. You indi-

cated, however, that you desired to receive from me a background explanation,

and the following personal observations are offered in the hope that they will

be of help to you.
Advisory Opinion No. 147 (File No. 683 7026, Digest No. 147) was issued by

the Commission on October 24, 1967, to, and at the request of, General Foods

Corporation.
General Foods at that time had informed the Commission, in substance,

that it was engaged in the sale of food products on a delivered price basis, and

that it, accordingly, did not permit customers to pick up products at a General

Foods' warehouse or plant shipping point. General Foods requested advice

with respect to the proposed institution by it of a program whereunder cus-

tomers who had trucks returning to their warehouses, would be permitted to

pick up products at a General Foods' warehouse or plant shipping point and

be paid an allowance (i.e., a discount from the delivered price) equal to the

amount General Foods would otherwise pay a common carrier for delivery to

the customer. The Commission advised, in substance, that implementation of

the proposal would probably result in a violation of Section 2(a) of the Clayton

Act, as amended by the Robinson-Patman Act, on the part of General Foods.

The Commission's conclusion in the matter, as it pointed out in its opinion,

rested essentially on the effect of General Foods' discount proposal in the

context of its, already existing, uniform zone delivered price system.

A freight (i.e., cost of delivery) factor, in a uniform delivered price method

of pricing, is already included within the "delivered" price (from which the

proposed backhaul discount would be deducted) which does not reflect the

actual freight cost to any given point (although the actual freight figure would

be used to measure the amounts of the discounts proposed to be given), but

consists, rather, of an averaging of the freight costs for all customers within

an entire price zone. Accordingly, under the proposed discount plan, some

customers would be treated, for pricing purposes, on one basis, while others

would be charged on a completely different basis.
The opinion was directed to the narrow issue of whether General Foods

Corporation might violate Section 2(a) of the Clayton Act, as amended, if it

continued the sale of products pursuant to a uniform zone delivered price pro-

gram to some customers while, at the same time, undertaking to provide vary-

ing special shipping point discounts to others.
Although Section 2(a) of the Robinson-Patman Act exempts from its pro-

scription price discriminations which make only due allowance for differences
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in cost to the seller resulting from differing methods or quantities in whichhis goods are sold or delivered, such cost justification would appear unavail-able in the context of General Foods' specific backhaul allowance proposal.The proposed allowances would, for example, afford different private-carrierpurchasers—even though purchasing identical goods by precisely the samemethod, i.e., by pick-up in their own trucks at General Foods' dock or ware-house, and in exactly the same quantities—substantially different net pur-chase prices. No differing costs to the vendor would be involved. Such priceswould not only be lower for some private-carrier purchasers than for others(similarly taking possession of the goods at General Foods' dock or warehouse)but all such "allowance" prices would also be lower by varying amounts thanthe prices available to "delivered-price" customers variously located through-out the area serviced from that General Foods' dock or warehouse.Commission Advisory Opinion No. 147, unfortunately, was divergently in-terpreted by members of the business community during the subsequent years.On the basis of inquiries by a number of interested parties, including the Costof Living Council and the National Commission on Productivity, the Commis-sion on December 26, 1973, issued a clarifying statement. This statement wasissued to make it clear that no legal impediment, under the laws the Com-mission administers, would prevent uniform delivered price sellers from offer-ing their customers the option of a nondiscriminatory f.o.b. shipping point price.It may be of interest to you to be apprised that the National Commissionon Productivity subsequently issued a pamphlet, titled Backhaul in Food Dis-tribution, which, inter alia, discusses some of the above circumstances, andpoints out that sellers continuing to resist giving their customers backhaulopportunities, maintaining that legal difficulties or a legal roadblock to back-hauling exists due to that 1967 opinion, are incorrect. On pages 16 and 17 ofthe pamphlet appears the following explanation:
"To reassure manufacturers of Commission approval of backhaul systems,the FTC on December 26, 1973, issued a clarifying statement expressing theview that: ̀ 31̀  * * questions probably would not arise under the laws it ad-ministers if sellers, using valid uniform, zone delivered pricing systems, offerto all customers, on a nondiscriminatory basis, in lieu of a delivered price, theoption of purchasing at a true f.o.b. shipping point price.'
"The key to the Commission's position is that when a backhaul allowanceis given to one customer, all customers must be offered the option of purchasingat a true f.o.b. shipping point price by a vendor who uses a valid uniformzone delivered pricing system. If all his customers are offered the opportunityto purchase at a true f.o.b. shipping point price, then availability of that f.o.b.price to all. customers would obviate a charge of discrimination from his allow-ing backhaul while using the uniform zone delivered pricing system.
"While the Federal Trade Commission advisory opinion removes what hasbeen considered in some quarters a legal roadblock to backhaul, there remainsresistance by some suppliers and manufacturers who incorrectly maintain thatbackhauling still presents legal difficulties. Others offer policy and operationalreasons as grounds for not giving backhaul allowances."
The National Commission on Productivity initially explains in the subjectpamphlet, that in many food distribution organizations, distributors' trucksreturn empty after deliveries are made to outlets. Food wholesalers' and retailfood chains' trucks return empty even though they pass close by manufacturer-suppliers who deliver to them. The potential savings attributed to increaseduse of backhaul, as noted in the pamphlet, is estimated as realistically reach-ing the $100 million mark. The National Commission on Productivity observes,however, that there is less than universal support on the part of suppliers forbackhaul, although there is increased interest since the Federal Trade Com-mission in December 1973 clarified its position on the legality of the practice.Availability to all customers of a nondiscriminatory f.o.b. purchase priceoption such as would affirmatively accommodate backhauling, remains essen-

tially the decision of uniform delivered price sellers as the pamphlet discussiondemonstrates. This Commission's interpretation of the requirements of theRobinson-Patman Act, manifestly, bears no application, in this regard, tosellers utilizing uniform delivered price systems. As the Commission has indi-cated, moreover, no question of unlawful discrimination arises when an f.o.b.
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price option is offered by a uniform delivered price seller, so long as that f.o.b.

price is uniform and advailable to all customers on a nondiscriminatory basis.

On March 19, 1975 the Commission undertook to further clarify its position

(press release of March 28, 1975) again explaining that:
"In fact, no question of unlawful discrimination would arise [from an f.o.b.

shipping point price option if made available by a uniform delivered price

seller] so long as the f.o.b. price is (1) uniform and (2) available to all

customers on a nondiscriminatory basis."
Currently, the Commission has made public reply by it to former Director

Albert Rees, Council of Wage and Price Stability, Executive Office of the

President, concerning aspects of the Commission's position relative to backhaul

allowances, and, in particular, its interpretation of the application of the

Robinson-Patman Act's cost justification proviso.
Enclosed are copies of the digest of the Commission's Advisory Opinion

No. 147 and its three subsequent clarifying statements, inclusive of a copy of

the Commission's recent letter to Dr. Rees.
Very truly yours,

BARTLEY T. GARVEY,
Attorney, Office of General Counael.

Senator JOHNSTON. We want to urge you not to read your state-
ments. We want you to give us your judgment. That is what you
are here for. We will read the statements later. Mr. Aders.

STATEMENT OF ROBERT 0. ADERS, PRESIDENT, FOOD MARKETING

INSTITUTE, WASHINGTON, D.C.

Mr. ADERS. Thank you, Mr. Chairman. I am Robert Aders. I am
president of the Food Marketing Institute. We represent about 950
retailers of all sizes and some wholesalers.
We are here today to strongly support S. 1699. We think it is

vitally needed to conserve precious energy resources and to promote
a more efficient system for distributing food in this country.

Attached to my testimony is a pamphlet which describes in lay-
man's language what this issue is all about. I will not attempt to read
from that nor will I describe a backhaul. All of you know what
that is, I think.

Suffice to say, we estimate about one-third of all grocery trucks
you see on the roads of this country are operating empty.
Senator METZENBAITM. I don't have any pamphlet.
Mr. ADERS. If it is not attached, it will be. It was late to arrive.
I think the hardest thing to do is attempt to quantify the savings

available. The Federal Energy Administration published a report
in 1975 based on information passed on to them by the Transporta-
tion Task Force of the Food Service Advisory Committee to which
the FEA witness referred. That report estimated at that time that
the effect of removing FTC barriers would produce the following
annual effects in the food industry alone: 100 million gallons of fuel;
500 million miles of transportation, which would quantify to about
one-third of a billion dollars in savings.
The savings come not only from the fuel and the labor costs, but

also from the cost of maintenance of trucks, the capital cost of in-
vestment. in trucks, and the so-called soft savings behind the scene
such as better inventory control and less out-of-stock conditions in
the store.
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In attempting- to quantify this, other witnesses or other sourceswill give you different figures. That is quite understandable. It alldepends on what assumptions you make and what evidence you areworking- with as to what evidence you come up with.
I think we can all agree the saving potential is large. It is obviousto us, and this concept spreads through other industries, the savingswill magnify.
Senator JOHNSTON. You said two-thirds of all the trips wereempty now?
Mr. ADERS. One-third.
Senator JonNsToN. How much of that one-third could you curewith a proper bill?
Mr. ADERS. The target is all of it. It is not realistic to expect allof it. Some manufacturers simply do not want to or their systemsdo not accommodate this sort of shipment. They would not enterinto this. Perfection is not available to us.
My estimate would be fully half of this would be recaptured, orperhaps two-thirds of it. The legislation, as proposed, will not re-quire sellers to grant backhaul allowances, only to permit it, on anondiscriminatory cost-justifiable basis.
What this means to the food industry is transportation savingscan be made available to sellers in reduced prices regardless of thesize of the company.
The larger chains often can transport their own; smaller retailersare serviced by Wholesalers. So, whether they get it directly as chainbuyers or indirectly as a pa,ssthrough from the wholesaler, the sav-ings will benefit all members of the industry.
As to the need for legislation, the Federal Trade Commission wit-ness offers his opinion that the FTC interpretation now permits whatthis bill seeks to establish nad I respectfully disagree.
The Federal Trade Commission's position is ambiguous. It is notclearly understood. It has resulted in many manufacturers simplybacking 'away from offering backhaul upon advice of counsel andother manufacturers offering less than cost-justified allowances toplay it safe.
This matter has been addressed by several Government agencies.In each case they have asked the Federal Trade Commission to clarifythe rule to permit more backhauling and it has not happened yet.And, I think legislation is the answer.
Senator JOHNSTON. How are they asked to clarify it?
Mr. ADERS. Let me refer to the Cost of Living Council. In its re-quest about 1973, and the Productivity Commission's pamphlet is-sued in 1974, I think, called upon the Commission to clarify this, topermit more backhaul.
The Council on Wage and Price Stability, in 1975, as I recall, aswell as the Federal Energy Administration—all of them have askedFTC to make it clear and up to this point it has not happened.I think the passage of S. 1699 will clarify it. I think I would liketo cover one more point and then move on.
Mr. Chairman, I think it is important to say what S. 1699 willnot do. S. 1699 will not in any way modify or amend the Robinson-
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Patman Act. All it will do is to clarify that it is not illegal to permit
cost-justified nondiscriminatory backhaul allowances. This important

. clarification creates greater opportunities for eliminating deadhead-
ing and conserving fuel resources.

It is not a big business, small business issue. The benefits of back-
haul will be availale to all grocers regardless of size.
Second, the issue is not intended to involve transportation other

than that of the buyer's own product. It will not affect regulations of
the Interstate Commerce Commission nor the status of the common
carrier.
Mr. Chairman, if I may, I would like to ask for a portion of my

time—to give a portion of my time to two food retailers here in
the room.
We have here Mr. David Wyndall Smith of Wyndall Enterprises,

a small retailer in Kentucky, and on the other end of the spectrum,
Mr. Frank Daleiden from a large company in Chicago, Jewell Co.,
who have perhaps the full range of experience. They would like to
make brief statements, if you would permit it.
Senator JOHNSTON. If we have time, we will do so. Senator Ford

advises he is from your hometown.
Senator FORD. He is a fine, decent fellow. He has a grocery store

on Route 65 and now has a chain.
Mr. SMITH. We operate seven supermarkets. I am from Owens-

boro, Ky. We operate in four towns. We realize we are small. We
have to depend on our suppliers for merchandise, most of it anyway.
We support this bill. We believe anything that helps our supplier
will help us. We think it will save energy. In fact, we know it will.
We, at times, have trucks—without backhaul, it does not justify for
us to do it. It would save a lot of energy when you can have a load
both ways.
We have been in business 39 years. Senator Ford did not give us

credit for the whole time we have been open. We appreciate coming
before this panel, and we certainly hope this bill passes, and we
look forward to seeing what you can do.
Senator JOHNSTON. Were you named after Wendell Ford?
Senator FORD. No. I was named after him. He is much older than

I am. [Laughter.]
[The prepared statements of Mr. Adem and Mr. Smith follow:]
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STATEMENT

on

S .1699
DIESEL FUEL AND GASOLINE CONSERVATION

ACT OF 1977

Before The

ENERGY CONSERVATION AND REGULATION SUBCOMMITTEE
SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES

For

FOOD MARKETING INSTITUTE

By

ROBERT 0. ADERS

June 27, 1977

lam Robert O. Aders, President of Food Marketing Institute

(FMI), a non-profit trade association, incorporated in Washington, D.C.

FMI represents more than 950 food retailers and wholesalers, including food

chains, independent grocers, voluntary wholesalers and cooperative whole-

salers. The trade association conducts programs in research, education

and public affairs on behalf of its members.

FMI strongly supports the Diesel Fuel and Gasoline Conservation

Act of 1977 (S.1699). This legislation is vitally needed by the food industry

and the nation in order both to conserve our vital energy resources and to

promote a more efficient method for distribution of food and other products.
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I. Objectives of the Legislation

The retail and wholesale food industry is fully committed to

energy conservation and efficiency in the distribution of food products.

These goals should be shared by all of us in this period of rapidly escalating

fuel costs and decreasing supplies of energy. Our industry has been aware

for some time now that we could conserve enormous quantities of diesel

and gasoline fuel by removing certain impediments to backhauling caused

by regulatory uncertainty. As it is now, we estimate that one-third of

the grocery trucks on the road today are running empty.

Backhaul in the food industry is fully described in a pamphlet

attached to my testimony. (Attachment A). As we understand it to be used

In this legislation, backhaul refers only to the pick-up of products by the

buyer from a supplier's warehouse for redistribution throughout the buyer's

retail stores or through customers' stores in the case of a wholeseller.

For example, a food distributor's trucks may start out in the morning from

its warehouse with a full load of merchandise to be delivered to its various

retail locations. Returning to the warehouse after the goods are delivered,

the food distributor's vehicle passes a supplier's warehouse where it could

pick up a full load of product scheduled for delivery to the buyer's warehouse.

Unless this pick-up opportunity -- backhaul -- is utilized, our industry

finds itself in the wasteful practice of delivering products to our outlets

and then returning empty, or deadheading, back to the warehouse. At
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the same time, suppliers warehouses that we may pass on the way are

delivering products to our warehouses and then deadheading back to their

plants. In other words, you have a situation where trucks operated by both

the supplier and buyer are passing each other, pulling empty trailers.

This is a needless waste of money and fuel which S.1699 would correct.

The magnitude of this unnecessary waste of energy resources

and inefficiency in food distribution was dramatically set forth in a report

published in 1975 by the Transportation Task Force - Food Service Advisory

Committee, Federal Energy Administration. That report estimated that

removal of existing backhaul barriers would have the potential to reduce

fuel consumption, within the food industry alone, by 100 million gallons

annually. "Deadheading" would be reduced by 500 million miles annually

and the overall reduction in the cost of food distribution would be approximately

1/3 of a billion dollars. Now I know that other reputable studies may produce

savings estimates which differ from these, depending upon their basic assumptions,

but by any standards, the saving potential is very large indeed. It is obvious

that this energy conservation would be multiplied as other industries enjoy the

benefits of backhaul that this legislation would permit.

This legislation will permit, not require, sellers to grant

cost-justified backhaul allowances to all the seller's customers on a non-

discriminatory, cost-justified basis. What this means to the food industry

Is that transportation savings from more efficient energy usage can be made

available by sellers in terms of reduced prices to food wholesalers and food

retailers. These savings can benefit all members of the retail and wholesale
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grocery industry, regardless of their size. While some companies who perform

the backhaul services themselves can receive the savings directly, others

who operate through food wholesalers can receive the benefits as a pass-on

from the wholesalers. Thus, the energy cost savings will be reflected

throughout the chain of distribution. For the same reason, as the food

retailers' costs are lowered, the benefits will flow through to consumers.

II. The Need for Legislation 

The conditions giving rise to the existing waste of energy

resources and higher costs of distribution stem from advisory opinions of

the Federal Trade Commission which cast doubt on the legality of backhaul

allowances under certain circumstances where they might be deemed discriminatory.

The result has been confusion as to the true state of the law and a dampening

effect on suppliers' willingness to grant backhaul allowances in a large

number of circumstances even though the allowances would be available

on a non-discriminatory basis and would amount to no more than the costs

actually saved by the suppliers.

The Federal Trade Commission first generated uncertainty

regarding backhaul in 1967 by issuing its Advisory Opinion No. 147.

72 F.T.C. 1050 (1967). Since that time the Commission has issued two

additional Advisory Opinions, two "clarifying opinions" and an FTC news

release. Its most recent expression on the issue consists of an October 8,
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1975 letter to the Council on Wage and Price Stability which basically

confirms its earlier pronouncements.

In summary, the FTC has suggested that it may be unlawful

for a supplier who normally operates under a uniform zone delivered price

system to grant backhaul (or pick-up) allowances in an amount representing

the actual savings to the supplier from the buyer's performance of this

function. According to the Commission, the only alternative in a zone price

context is for a supplier to offer all buyers the option of picking merchandise

up at the suppliers' warehouse at an f.o.b. price which must be identical

to all customers. This alternative would not permit the realization of actual

delivery cost savings, which is the only approach that would bring about

maximum energy conservation and efficient distribution. It has apparently

been the FTC's view that any price difference to different purchasers,

even one fully justified by savings in the seller's delivery costs, is a

possible violation of law.

Despite these advisory opinions the FTC has not issued a

single complaint or formal rule attempting to prohibit or limit backhaul

allowances, nor should it have. In fact, some recent consent orders of

the Commission and pronouncements of the Department of Justice, which

have concurrent jurisdiction for antitrust enforcement are at odds with

the advisory interpretations and would support the thrust of S.1699.



45

Nevertheless, a large number of suppliers have been discourade
d

by the existing confusion from making cost justified 
pick up allowances available

to buyers. As a result, cost-justified backhaul allowances a
re not generally

available. Since there are additional costs borne by th
e buyer in performing

the delivery function, that function cannot be performed 
without a cost

justified allowance from the seller. The cloud placed over
 these allowances

by the FTC's interpretations has thus prevented the energy
 and cost savings

I described previously from being realized. Clarifying legislation such as

S.1699 represents the only effective and sure resolution of th
is matter.

While I have covered the barriers to backhaul in summary

form, there is attached to my statement a legal memorandum exam
ining this

issue in depth. (Attachment B).

III. What S.1699 Will Not Affect 

I also think that it is important to understand what S.1699

will not do. First, S.1699 will not in any way amend or modify the Robinson-

Patman Act. All that S.1699 will do is clarify that it is not illegal to p
ermit

cost-justified, non-discriminatory backhaul allowances. This important

clarification will create tremendous opportunities for eliminating deadh
eading

and in turn conserving vital fuel resources.

25-094 0 - 78 - 4
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Secondly, since this legislation involves only transportation

of a buyer's own products, the legislation will not affect regulations of the

Interstate Commerce Commission or the status of a common or contract

carriers.

IV. Summary 

In view of our nationwide energy crisis, we in the food industry

consider it to be our obligation to maximize the efficiency of food distribution

In order to conserve fuel and reduce distribution costs.

The adoption of S.1699 will supply the needed incentive

to both sellers and buyers to make more productive use of their respective

delivery systems. Instead of having millions of gallons of fuel wasted

on millions of miles of deadheading trucks, more companies will avail

themselves of the opportunity to load empty trucks at the seller's warehouse

and backhaul the merchandise. These substantial energy and cost benefits

can be made available by 3.1699 and we respectfully urge its passage into

law.
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ATTACHMENT B

MEMORANDUM 

June 27, 1977

RE: DIESEL FUEL AND GASOLINE CONSERVATION ACT OF 1977

On June 15, 1977, Senator J. Bennett Johnston, Jr. of Louisiana

introduced S. 1699, entitled, "Diesel Fuel and Gasoline Conservation Act

of 1977." This bill was co-sponsored by Senators Bumpers, McClure, and

Stone. The purpose of S. 1699 is to help facilitate maximum energy con-

servation in product distribution due to the nation's acute energy shortage

and to reduce the cost of that distribution. Energy conservation, in the form

of reduction of unnecessary diesel fuel and gasoline waste, and increased

efficiency in distribution of products, which can be obtained by removal

of ill-advised regulatory barriers and which may result in cost

savings to ultimate consumers, should carry a high priority.
1/

For the above reasons the Food Marketing Institute, The National

American Wholesale Grocers' Association, the Cooperative Food Distributors

of America, and others, are strongly in support of this proposed legislation.

The operative language of S. 1699 contains the following language:

1/ A trade association representing approximately 950 independent retailers,

food chains, and food wholesalers.
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It shall not be unlawful for a seller of goods, wares
or merchandise pursuant to a uniform zone delivered
pricing system to grant backhaul allowances to a buyer
where the backhaul function is actually performed by
the buyer or an authorized carrier serving the buyer,
where the allowance is no greater than the actual
savings in delivery costs to the seller and where the
allowances are available to all the seller's customers
on a non-discriminatory basis.

The effect of this legislationwill be to increase energy conser-

vation by removing the limits imposed by current regulatory interpretations

of the Federal Trade Commission to cost-justified, non-discriminatory
2/

backhaul allowances. Since this legislation involves only transportation

of a buyer's own products, the legislation would not affect regulations

of the Interstate Commerce Commission or the status of common or

Gontract carriers.

The current regulatory impediments to cost-justified backhaul

allowances are causing an enormous waste of precious energy and

distribution productivity by not encouraging economically efficient and

fully productive use of motor carrier equipment. This bill would allow

2/ As used herein, the term "brckhaul allowance" refers to a buyer or his
authorized carrier making a delivery near the seller's warehouse, and then
instead of returning empty, having his truck loaded at the seller's ware-
house and "backhauling" the merchandise to the buyer's warehouse. A cost-
justified allowance would be granted for this delivery function performance.
The backhaul allowance granted to each buyer would be computed by means
of the same formula so that no discrimination would occur as to any buyer
regardless of his geographic location.
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3/

a seller operating under a uniform zone delivered price syste
m the

option of granting cost-justified backhaul allowances to buyers, 
and

would result in substantial savings of fuel, more efficient distribu
tion of

products by permitting buyers to operate with full trucks, and decreas
ed

use of the national highway system. In fact, the Transportation Task

4/
Force estimated in 1975 that removal of backhaul barriers would hav

e

the potential to reduce fuel consumption, within the food industry 
alone,

by 100 million gallons annually. "Dead heading," or having tru
cks return

3/ This legislation would make it clear that a seller could gr
ant a cost-

justified backhaul allowance to a buyer in situations where the sel
ler operates

under a lawful zone delivered price system. The legality of zon
e delivered

systems has been contested on a number of occasions. Where
 the courts

have found that the zone price systemunder consideration is merel
y part of

an industry-wide scheme to stabilize or fix prices, it has vini f ormly rejected

its legality. See U. S. v. American Linseed Oil Co., 262 U.S.
 371 (1923);

Corn Products Refining Co. v. F. T. C.,  324 U. S. 726 (1945); F.
 T. C. v. A. E. 

Staley Manufacturing Co., 324 U. S. 746 (1945); and F. T. C.
 v. Cement 

Institute, 333 U. S. 683 (1948). However, in the leading case on d
elivered

zone prices, the Supreme Courtin F. T. C. v. National Lead 
Co., 352 U.S.

419 (1957) construed the Federal Trade Commission's order und
er Section 5

as not prohibiting either independent delivered zone pricing
 per se or the

practice of absorbing freight to foster competition. In addition, the 
court

made it clear that the defense of good faith meeting of competition pur
suant

to Section 2(b) of the Robinson-PatrnanActmust be readinto 
zone delivered

price systems. Thus, in such a zone delivered price system every purc
haser

within the geographical zone is offered the same goods at the i
dentical

delivered price regardless of whether the seller's actual cost of del
ivery is

the same or different. This is achieved by having the seller "average
" his

delivery costs and applying that average to each buyer's goods withi
n the

geographical zone.

4/ Transportation Task Force - Food Service Advisory Committee, F
ederal

Energy Administration (1975).
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empty, would be reduced by 500 million miles annually, and the overall

reduction in the cost of food distribution would be approximately $300

million annually. These cost savings could be rapidly reflected at the

retail level.

Regulatory Barriers to Backha.ul Allowances 

This legislationhas been necessitated by a series of regulatory
5/

interpretations issued by the Federal Trade Commission, dealing with
6/

interpretations of Section 2(a) of the Robinson-PatrnanAct. It is essential

to recognize that this legislation will not in any way amend or modify

the Robinson-Patm.an Act. Instead, by clarifying the legality of per-

mitting cost-justified non-discriminatory backhaul allowances, it will

serve to create tremendous new opportunities for eliminating empty truck

movements and, in turn, conserve vital diesel and gasoline fuel resources.

This clarification can be obtained by removing the regulatory impediments

to backhaul caused by erroneous or at least questionable interpretations

of the Robinson-Patrnan Act by the Federal Trade Commission.

5/ Advisory OpinionNo. 147, issued October 24, 1967, 72 FTC 1050 (1967);
Advisory Opinion No. 194, issued February 24, 1968, 73 FTC 1309 (1968);
Advisory Opinion No. 198, issued March 5, 1968, 73 FTC 1312 (1968);
clarifying opinion announced December 26, 1973, CCH Trade Reg. Rep.
520,498; clarifying opinion announced March 28, 1975, CCH Trade Reg.
Rep. 920,850; and FTC news release dated October 8, 1975 to the Director
of the Council on Wage and Price Stability.

6/ 15 U. S. C. 13(a).
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Section 2(a) of the Clayton Act, as amended by the Robinson-

Patman Act, provides,

It shall be unlawful for any person engaged in

commerce, in the course of such commerce, either

directly or indirectly, to discriminate in price between

different purchasers of commodities of like grade and

quality, where either or any of the purchasers involved

in such discrimination are in commerce, ... and where

the effect of such discrimination may be substantially

to lessen competition or tend to create a monopoly in

any line of commerce, or to injure, destroy, or prevent

competition with any person who either grants or know-

ingly receives the benefit of such discrimination, or

with customers of either of them. (15 U. S. C. 13(a))

Section 2(a) further provides,

That nothing herein contained shall prevent 

differentials which make only due allowance for 

differences in the cost of manufacture, sale or delivery

... (emphasis added, id.)

Thus, for a violation to occur there must be an affirmative finding concerning

each of the following elements:
7/ 8/

a) The person involved must be engaged in commerce;

b) There must be either a direct or indirect discrimination

in price between different purchasers;

c) The commodities involved must be of like grade

and quality; and

d) The probable effect of such discrimination may be

substantially to lessen competition or tend to create

a monopoly.

7/ The word "person" as defined in the Clayton Act, 15 U. S. C. 12, includes

corporations and associations.

8/ The word "commerce" refers to interstate commerce, 15 U. S. C. 12.
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In addition, Section Z(a) contains a defense of utmost importance

in the backhaul context. This defense provides, in part, that nothing contained

in the Act shall prevent differentials which make only due allowance for

differences in the cost of delivery. Thus, since this legislation allows only

cost-justified and non-discriminatory backhaul allowances, it falls clearly

within the scope of allowing differentials which make allowances for differences

in the cost of delivery. Furthermore, this legislation provides that the

backhaul allowance must be made available to all the seller's customers

on a non-discriminatory basis.

The Federal Trade Commission in its advisory opinions and

clarifying statements regarding backhaul allowances has never addressed the

issue as to whether the elements of unavailability or competitive injury

would be present in a backhaul allowance situation. Several court decisions

have, however, indicated that a price difference is not discriminatory if the

lower price is available to all customers similarly situated. Thus, in Mueller 
9/

Co. v. Federal Trade Commission, the Court upheld the Commission's

prior determination of a violation of Section Z(a) stating:

Because we think the Commission's finding is
based upon substantial evidence, it follows that it
was warranted in concluding that §2(a) was violated
by price discrimination in that the 'functional dis-
count' was not available to all other jobbers or
customers of petitioner as required by §Z(d).
323 F. Zd 46.

9/ 323 F.2d 44 (7th Cir. 1963), cert. den., 377 U.S. 923 (1964).
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10/
In Federal Trade Commission v. Borden Company, the Supreme

Court tacitly dealt with the availability and discrimination issue in a case in-

volving an issue of "like grade or quality" of milk. In that case the court stated,

The Commission will determine, subject to judicial
review, whether the differential under attack is
discriminatory within the meaning of the Act, whether
competition may be injured, and whether the differential
is cost-justified or is offensible as a good-faith effort
to meet the price of a competitor. 383 U.S. 646.

Thus, the Court points out that a "differential" cannot be "discriminatory"

where it is available to all customers.

Other cases have also established that an allowance must be
11/

made available to competing customers. In a backhaul context, while

a large food retailer may have his own private truck fleet for backhaul

purposes a smaller retailer may utilize a food wholesaler that would

obtain the cost-justified backhaul allowances and pass it on to that retailer.

The Federal Trade Commission's advisory opinions have simply assumed
12/

that all the elements of a Section 2(a) violation were present.

10/ 383 U.S. 637 (1966).

11/ See, Vivano Macaroni Company, CCH TradeReg. Rep. g18, 246 (1968),
affirmed, 411 F. 2d 255 (3rd Cir. 1969);  Tri-ValleyPacking Association v. 
FTC, 390 U.S. 341 (1968); FTC v. Morton Salt Co., 334 U.S. 37 (1948).

1 2 / See Advisory Opinion No. 147, 72 FTC 1050 (1967). The element
relating to a substantial lessening of competition is not necessarily
present in manybackhaul situations. The courts have clearly held that in
Section 2(a) cases, even where price discrimination occurs between corn-
eting purchasers, it must have the probable effect of injuring competition.
See Standard Fashion Co. v. Magrane -Houston Co.  , 258 U.S. 346 (1922);
FTC v. Morton Salt Co., 334 U.S. 37 (1948). Where, for example, the
near buyers and the far buyers geographical areas of operation do not
overlap, then there would be no likelihood of lessening of competition,
since there is no competition. In situations where the near buyer and
the far buyer have numerous outlets serviced by their respective warehouses
and a few outlets overlap, again there would be no substantial lessening
of competition, but at most a de mini,tnis impact.
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Moreover, the Commission has never issued an opinion in a

Litigated case involving backhaul allowances or even filed a complaint

asserting a violation of Section 2(a) based on their having been granted.

Thus, the Commission merelythrough its interpretations of the Robinson-

Patrnan Actin its Advisory Opinions and clarifying statements has created

a situation where manufacturers have been advised that the granting of

backhaul allowances may violate Section 2(a). Nevertheless, this admonition

has been sufficient to induce a number of sellers, particularly in the

grocery industry, to refuse to discuss backhaul allowances with their

customers.

The legality of granting cost-justified backhaul allowances

was first questioned by the Federal Trade Commission in 1967.
13/

In Advisory Opinion No. 147, the Federal Trade Commission advised

a manufacturer of food products that it would probably be illegal to grant

so-called nbackhaul" allowances to customers who pick up their own pur-

chases at the manufacturer's warehouse. This advisory opinion dealt with

a manufacturer who sold products on a uniform zone delivered price basis,

and who desired to initiate a program whereby customers could pick up

products at the manufacturer's warehouse and be paid an allowance equal

to the amount the manufacturer would otherwise pay a common carrier

to deliver to the customer. The Commission concluded that implementation

13 / 72 FTC 1050 (1967).



57

of this proposal would probably violate the law. The Commission's

reasoning was that in a delivered price system, the freight factor included

within the price was not the actual freight to any given point, but

an average of the freight to all customers within the delivered price

zone. Thus, according to the Commission, an allowance from the

zone price equal to the amount of actual freight would be inherently dis-

criminatory.
14/

In Advisory Opinion No. 194, the Commission set forth a

hypothetical situation in which it advised a West Coast manufacturer

of industrial parts that it would not be illegal to use either a conventional

uniform delivered pricing system based on average cost factors or a

uniform deliveredpricing system which will be effected by granting so-called

freight allowances to be deducted from the manufacturer's f.o.b. factory

price.

However, the Commission cautioned,

".. . that since this opinion deals in a projected manner
with hypothetical figures chosen for illustrative purposes,
the computations later to be made based upon actual cost
factors must in practice achieve the result claimed in that 
each buyer willpay exactly the same net price including the 
freight. Any other result, the Commission stated, would be 
outside the scope of this oDinion." (Id., Emphasis added)

15/
In Advisory Opinion No. 198, the Commission rejected the request of a

seller that operated with a uniform delivered price system to grant a

14/ 73 FTC 1309 (1968).

15./ 73 FTC 1312 (1968).
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16/
proposed 5% discount to all customers buying in truckload quantities.

The Commision, in rejecting the request, noted that the alleged cost saving

depended upon averaging the savings in freight rates and that the freight

rates to nearby customers was considerably less than 5%.

The Commission's Advisory Opinion Nos. 147, 194 and 198

met with widespread criticism. Part of the reason for the criticism was

that none of these Advisory Opinions discussed or explained the underlying
17/

conclusionthat a cost-justification defense, as provided for inthe Robinson-

Patman Act, would be unavailable. Following the three initial Advisory

Opinions, the Commissionhas subsequently issued two "clarifying opinions"
18/

and an FTC news release relative to the issue. The first clarifying opinion

16/ The manufacturer requesting the opinion was already subject to a
cease and desist order prohibiting price discrimination under Section 2(a)
of the amended Clayton Act.

17/ The proposed legislation will provide an option to the manufacturer
to allow abuyer the opportunity to pick up his goods at the manufacturer's
shipping point and receive as an allowance an amount no greater than the
actual savings to the manufacturer in his shipping costs. In other words,
if the manufacturer would have to expend 15 cents per unit to ship the goods
to the buyer then the buyer would be allowed a 15 cents allowance to
backhaul the goods to the buyer's warehouse. This backhaul allowance
would be cost-justified since it is an amount no greater than the service
which the manufacturer is now either directly performing himself, or
indirectly performing by paying that amount to another carrier.

18/ Clarifying Opinion announced December 26, 1973, CCH Trade Reg.
Rep. 520,498; Clarifying Opinion announced March 28, 1975, CCH Trade
Reg. Rep. 520,850; and FTC news release dated October 24, 1975,
pertaining to the Comrn,ission's letter dated October 8, 1975 to the
Director of the Council on Wage and Price Stability.

VIM
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released December 26, 1973 was the result of representations made by certain

parties including the Cost of Living Council and the National Commission

on Productivity. In that clarifying opinion the Commission asserted that

questions regarding violations of Section 2(a) of the Robinson-Patrnan Act

would probably not arise if sellers using valid uniform zone delivered

prices, offer to all customers, on a non-discriminatory basis, the

option of purchasing "at a true f.o.b. shipping point price."

The Commission's second clarifying opinion regarding backhaul

allowances was announced on March 28, 1975 to Mark Silbergeld, an

,attorneyfor Consumers Union. In this second clarification the Commission

noted that, "some confusion has arisen as a result of the term true f. o. b.

shipping point price." The Commission concluded that no question of

unlawful discrimination would arise so long as the f. o. b. price is (1 ) vrniform

and (2) available to all customers on a nondiscriminatory basis. In addition,

the Commission noted that there is no legal requirement that the alternative

f. o. b. price be of any particular amount or computed in any particular way.

The Commission's most recent statement regarding backhaul

allowances is contained in an FTC news release dated October 24, 1975.

This release is a copy of a letter dated October 8, 1975 to Albert Rees,

Director of the Council on, Wage and Price Stability who had asked for a

clarification of the Federal Trade Commission's interpretations on backhaul

19/

allowances. The Commission's letter stated that,

19/ The request for clarification of the FTC's interpretations of the backhaul

allowance and removal of that agency's impediments to backhaul by Albert Rees,

Director of the Council on Wage and Price Stability was also supported by the

Federal Energy Administration. By letter dated August 15, 1975, Frank G. Zarb,

(continued on page 12)
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"if different backhaul customers purchase identical
goods in identical quantities and according to exactly
the same method of sale and delivery (i.e. by pick-up
in their own trucks at the seller's shipping point) then, 
as the Commission see [sic] it, no cost differences to
the seller, as contemplated under the cost justification
provision of Section 2(a) of the Robinson-Patrnan Act, 
obtain. In particular, in such transactions, because
no transportation of goods by the seller to affect
delivery occurs, no delivery cost differentials arise
such as would justify differences with respect to the
f. o. b. price. Accordingly, f. o. b. price differences,
in these circumstances, would not be cost-justified
under Section 2(a) of the Robinson-Patman Act in
the Commission's view." (Emphasis added)

Thus, the Commission's position as of October 1975 remains that

backhaul allowances which would be equal to the actual freight cost of delivery

to various customer's receiving points may violate Section 2(a) of the
20/

Robinson-Patman Act. The only alternative for customers under the current

19/ (continued from page 11)
Administrator of the FEA asked the FTC to clarify its interpretation of the
legality of actual cost-justified backhaul operations. The FEA stated that it felt
that, 'this action would make a meaningful contribution to reducing fuel con-
sumption in the freight transportation sector." The FEA continued that, "...
the potential for fuel conservation which could result from encouraging shippers
to permit private truck backhauling on an expanded basis and recommended that
FTC issue a statement that Section 2(a) of the Robinson-Patman Act permits
actual cost backhaul allowance. The FEA agrees with this recommendation
and requests that you give positive consideration to it as soon as possible. "

20/ Challenges to payments of freight allowances have been brought by
private parties under Section 2(d) and 2(e) of the Robinson-Patman Act.
However, the courts in both American Can Co. v. Russ elville Canning Co.,
191 F.2d 38 (8th Cir. 1951); and Chicago Spring Products Co. v. U.S.
Steel Corp., 254 F. Supp. (1966) have held that freight allowances and
rebates are not actionable under Sections 2(d) and 2(e) of the Robinson-
Patman Act and that such practices are actionable, if at all, only as
"price discrimination" under Section 2(a), with the cost-justification de-
fense available. Likewise, the Federal Trade Commission has previously
held that freight rebates did not fall within Section 2(d) and 2.(e). See,
New England Confectionery Co., 46 FTC 1041, 1059-1061 (1949).
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FTC position is to pick up goods at the seller's warehouse, wher
e the

seller offers to all customers, the option of purchasing f. o. b. the
 seller's

shipping point. The f. o. b. price must be identical to all customers
. Thus,

the Commission appears to regard as discriminatory any price di
fference

given to a purchaser of the same quality and quantity of product, i
n the

form of an allowance if the allowance were equal to what the seller wou
ld

actually save if he instead shipped the merchandise by his own fleet 
or by

common carrier.

The Commission's advisory opinions and clarifying statements

dealing with backhaul situations have been in conflict with a nu
mber of

Federal Trade Commission consent orders and a recent Federa
l Trade

21/

Commission initial decision. In 1974 the Commission accepted two

consent orders which provided that the respondents for a pe
riod of ten

years must give their customers the option of receiving a qu
otation and

purchasing at f.o.b. prices. F. o. b. prices were defined so that they

would not be set at artificial levels for the purposes of affectin
g purchases

at the mill or distribution point. Thus, these consent orders allow

customers the option of picking up at the seller's distribution po
int at a

price that reflects actual transportation costs.

21/ International Paper Co., (FTC Docket No. C-2518, July 1, 
1974,

84 FTC 9(1974); Vancouver Plywood Co., (FTC Docket No. C-2519
, Julyl,

1974, 84 FTC 17 (1974);  Ideal Basic Industries, Inc., FTC Docke
t No. 9039

(December 1976); Boise Cascade Core. , et al. , FTC Docket No. 89
58 (1976).

25-094 0 - 78 - 5
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22/
In Ideal Basic Industries, Inc., the Commission accepted a

consent order which provided that the respondent would for a period of

ten years allow the customer the option of obtaining a point of origin

price, where the seller also offers a delivered price. The term "point of

origin price" was defined as being no greater than the delivered price

offered the customer less the actual transportation costs which would be 

incurred by the seller if the sale were made on a delivered basis. Thus,

the Commission accepted an order in Ideal which allows the customer

the option of picking up at the seller's distribution point at the delivered

price less the actual cost of transportation.

In a November 1976 initial decision the administrative law
23/

judge in a litigated case, Boise Cascade Corp., involving the softwood

plywood industry, entered as a part of a proposed Order, the following

proposed relief:

IT IS FURTHER ORDERED, that when a delivered
price is offered by a respondent to a customer for
the purchase of softwood plywood in quantities of
at least a truckload, that respondent shall also 
allow such customer the option of obtaining a point
of origin price and of arranging or furnishing trans-
portation from the mill from which shipment would
have been made had the delivered price been accepted. 24/
(emphasis added)

22/ FTC Docket No. 9039 (December 1976).

23/ FTC Docket No. 8958.

24/ Proposed Order, 53.
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The Order defined the term "point of origin price" as follows:

-- a price set by a respondent for a purchase by a
customer at a mill or distribution point from which

a delivered price is quoted to the customer. The
"point of origin price" shall be no greater than the 

delivered price offered to the customer less the 

actual transportation costs which would have been 
incurred by the seller if the sale were made on a 

delivered price basis. (emphasis added)

Thus, in Docket No. 8958 the administrative law judge has

entered a proposed order which also provides that when a delivered price

is offered by the seller to a customer, then the respondent shall also

allow such customer the option of obtaining a point of origin price. The

point of origin price will be no greater than the delivered price less

actual transportation costs which would have been incurred by the seller

if the sale were made on a delivered price basis. In other words, the

Order has provided for a cost-justified delivery allowance at the

customer's option based upon the actual transportation costs which

would have been incurred by the seller.

The relief provided in the two 1974 consent orders, Ideal,

and Boise Cascade, allow backha.ul allowances equal to the actual

transportation costs which would have been incurred by the seller. These

decisions are in obvious conflict with the Commission's advisory opinions,

but are similar to the interpretations which the Diesel Fuel and Gasoline

Conservation Act of 1977 would provide on an across the board basis to

all buyers Purchasing under a delivered zone price system.

The Commission's advisory interpretations dealing with non-dis crimi-

natory backhaul allowances have also been criticized recently by the United States

Department of Justice in its 1976 Report on the Robinson-Patman Act.
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That report discusses the inefficient and costly distribution patterns that,

according to the Department, the Act encourages. The report points out:

Inefficiency in distribution also results from the
Act's restraints on 'backhaul allowances' in the
food and other industries. 25/

The report went on to state that,

The available evidence indicates that the threat of
Robinson-Patman violations plays a not insignificant
part in the decision of manufacturers to refrain from
offering backhaul allowances and in the lessening of
the potential savings from such programs. 26/

Yale Brozen, a professor at the University of Chicago, in a foreward to
27/

an analysis of the Robinson-Patman Act, discusses a number of "absurdities"

resulting from the application of the Robins on-Patman Act by the Federal

Trade Commission. las prime example of a barrier to efficiency created

by a federal agency to efficientuse of energy in distribution of products,

is the FTC's interpretations regarding backhaul allowances. According

to Professor Brozen, the Commission's actions,

...made it uneconomic for buyers to fill their trucks
on otherwise empty backhauls with the goods to be
delivered to them by suppliers' trucks. 28/

25/ United States Department of Justice Report on the Robinson-Patman
Act, p. 88

•26/ Id. at p. 91.

27/ The Robinson-Patrnan Act, Federal Regulation of Price Differences,
by Richard A. Posner (1976).

28/ Id. at foreward, p.
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As a consequence, suppliers unnecessarily burned
millions of gallons of gasoline and diesel fuel deliver-
ing goods that could have been hauled by buyers'
trucks passing suppliers' warehouses empty on
the way back from deliveries. 29/

Professor Brozen concludes that,

Nevertheless, large wastes remain because backhaul
allowances cannot be proportioned to the delivery costs
saved by suppliers when customers pick up their own
goods. 30/

A proportional backhaul allowance would do no more,
at most, than maintain the current discrimination in-
herent in uniform delivered prices. It would have the
advantage, however, of eliminating some of the wastes
inherent in a uniform delivered price system. 31/

Earlier this year, in a Clinton, Massachusetts press conference,

President Carter responded to a question by saying:

In the energy considerations, it's obviously a gross
waste to have trucks required to haul a load a long
distance and then, because of unnecessary constraints
by the Government bureaucracy, have to come all the
way back home empty. I think that we need to do away
with that particular requirement, at least.

Thus, the President recognizes an important adverse effect of some

present federal rules, regulations, and interpretations which have

impeded full use of backhauls.

29/ Id. at foreward, p. iv.

30/ Id.

31/ Id. at foreward, p. v.
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In summary, the Commission's interpretations regarding cost-

justified backhaul allowances in effect, deprives buyers of the economic

incentive to use their equipment to conserve diesel and gasoline fuel

and maximize efficiency. The "Diesel Fuel and Gasoline Conservation

Act of 1977" would remove the impediments to backhaul by making

it clear that so long as a backhaul allowance is available to all the

seller's customers on a non-discriminatory basis, and no greater than the

actual savings to the seller, then the allowance is permissible. Backhaul

allowance opportunities would be available to all buyers. Whereas larger

buyers may have their own vehicles, other buyers are affiliated with

wholesalers who have vehicles, either owned or under, contract, which

transport merchandise and perform the backhaul function. Thus, no

discrimination or competitive injury would result from enactment of the

proposed legislation.

This clarification will supply the needed incentive to both

sellers and buyers to make more productive use of their respective delivery

systems. Instead of having millions of gallons of fuel wasted on millions

of miles of empty truckmovements, more companies will avail themselves

of the opportunity to load empty trucks at the seller's warehouse and back-

haul the merchandise. These substantial energy savings and cost benefits

can be made available now by merely removing the existing regulatory

impediments created by the Federal Trade Commission's interpretation

concerning backhaul allowances.
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FOOD MARKETING INSTITUTE,
Washington, D.C., July 21, 1977.

Re S. 1699 "Diesel Fuel and Gasoline Conservation Act of 1977."

Hon. J. BENNETT JOHNSTON,
U.S. Senate, Washington, D.C.

DEAR SENATOR JOHNSTON: At the hearing you chaired on June 27, 1977, Mr.

Owen Johnson, then of the Federal Trade Commission, presented his individual

views on the captioned bill. He offered the suggestion that the allowances be

in a uniform amount within a delivered price zone and that the offering of

such an allowance be made mandatory. You asked that I comment thereon and

this letter is submitted in response to your request.
Fundamentally, what Mr. Johnson suggests is that the present interpretation

of the FTC regarding backhaul be given legislative sanction. Under his pro-

posal, the backhaul allowance must be uniform to all customers; i.e., the allow-

ance could not be larger for more distant customers even though the cost of

transportation performed by them—and therefore the savings to the seller—

would be greater than for nearby customers.
The proposal for a uniform allowance would not offer adequate economic

incentive to distributors so as to encourage the maximum utilization of back-

haul opportunities. Sellers would inevitably establish a uniform allowance

rate at a level substantially lower than the actual freight rate to more distant

buyers and probably below the average cost of delivery to all buyers within

the seller's zone. As a result, only those buyers closest to the seller's distribu-

tion center would be in a position to take advantage of the uniform allowance

option. Additionally, the proposal for a uniform allowance would lead to in-

equitable results since more distant buyers would be subsidizing the allowances

offered to nearby customers.
By contrast, S. 1699 would encourage the use of backhaul in providing for

an allowance up to a level that would be cost justified based on the actual

cost saving to the seller in not having to deliver merchandise to the buyer.

Under the non-discriminatory application of the cost formula, each buyer would

have incentive to accept the backhaul alternative. There is, moreover, no in-

equity presented by S. 1699 since in no event would the allowance exceed

the actual cost savings to the seller and no buyer would subsidize any other

buyer on the basis of location.
An additional aspect of Mr. Johnson's proposal is that the allowance alter-

native be made mandatory. FAII does not believe that it would be appropriate

that any term of sale such as the offering of backhaul allowances be mandatory,

but that the matter should be left to negotiation between buyer and seller. Of

course, if a seller grants a backhaul option to any buyer, he must grant it

to all buyers on a non-discriminatory basis.
I hope this letter is helpful, and if I can be of any further assistance please

contact me.
Sincerely,

ROBERT 0. ADERS,
President.

[News From Food Marketing Institute]

GROCERS URGE LAW To SAVE 100 MILLION GALLONS OF FUEL

Washington, D.C., June 27—Food Marketing Institute today called on Con-

gress to seize an opportunity to reduce food costs by up to $330 million and

to save 100 million gallons of scarce fuel every year.
In testimony delivered in support of Senate Bill 1699, "The Diesel Fuel and

Gasoline Conservation Act of 1977," FMI President Robert 0. Aders explained

that unnecessary governmental restrictions now force grocery trucks to travel

up to 500 million miles annually carrying nothing but air.
"I think the American people have had it with practices and rules that do

nothing but add costs to their food bill, or their fuel bill or their housing bill,"

Aders said. "It's time for government and industry to take .some action on the

side of efficiency and common sense."
The bill, sponsored by Senator J. Bennett Johnston (D-La.) provides that

trucks returning empty from making a delivery may stop and pick up merchan-

dise the purchaser has bought that would otherwise have to be delivered by
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someone else. Testimony in favor of the bill which would permit increased
backhauling was given to the Energy Conservation and Regulation Subcom-
mittee of the Senate Committee on Energy and Natural Resources.
Aders called advisory opinions issued by the Federal Trade Commission on

backhaul confusing and a basic cause of fuel waste and added food trans-
portation costs. He said that historically these opinions "have cast doubt on
the legality of backhaul allowances" by suppliers and discouraged suppliers
from granting allowances to purchasers who want to truck their own merchan-
dise by backhauling.
Under the new legislation an economic incentive through allowances by sup-

pliers to buyers would be provided on a non-discriminatory basis to all buyers,
large and small, and would amount to no more than the costs actually saved
by the supplier who backhauls.
Aders pointed out that S. 1699 will not "in any way amend or modify the

Robinson-Patman Act." Also, since the bill involves only transportation of a
buyer's own products, it will not affect regulations of the Interstate Commerce
Commission or the status of a common or contract carrier.
Aders added, "all S. 1699 will do is clarify that it is not illegal to permit

cost-justified, non-discriminatory backhaul allowances. This important clarifi-
cation will create tremendous opportunities for eliminating grocery truck dead-
heading and conserving vital fuel resources.
In view of our nationwide energy crisis, we in the food industry consider It

to be our obligation to maximize the efficiency of food distribution in order to
conserve fuel and reduce distribution costs," he said.
"Adoption of S. 1699 will supply the needed incentive to both sellers and

buyers to make more productive use of their respective delivery systems. Sub-
stantial energy and cost benefits can be made available by S. 1699, and we urge
its passage," Aders stated.
Food Marketing Institute, a non-profit organization, conducts programs in

research, education and public affairs on behalf of its More than 850 member
companies and the customers they serve. FMI members are food retailers and
wholesalers, including food chains, independent grocers, voluntary wholesalers
and cooperative wholesalers. Members come from the U.S., Canada and about
30 foreign countries.

STATEMENT OF DAVID WYNDALL SMITH, PRESIDENT, WYNDALL'S ENTERPRISES, INC.,
OWENSBORO, KY.

My name is David Wyndall Smith and I am President of Wyndall's Enter-
prises, Inc. I am here today to give my strong support for S. 1699.
Wyndall's is a small, independent retail food company located in Owensboro,

Kentucky. It owns and operates seven retail food stores located in Hopkins-
ville, Franklin, Bowling Green and Owensboro, Kentucky. We have been in
business for 39 years. Our first store opened in 1938 and since that time we
have expanded to our present total of seven stores. During the entire time
we have been in business, we have bought our goods from food wholesalers
because, being a small food retailer, it is more economical to buy from whole-
salers than to buy direct. Over the years we have dealt with a number of
food wholesalers and event today, while we buy most of our dry groceries
from one wholesaler, we deal with others for fill-in dry grocery inventory re-
quirements and with other produce and meat wholesalers.
We support this bill for a number of reasons. First, it will conserve energy.

The energy crisis affects us in many ways. We are individually affected as
consumers of energy to operate our cars and to heat our homes. As a Company,
we are affected because of our energy requirements in running our vehicles and
in operating our stores in terms of space heating and cooling and in operating
the machinery in the stores to keep perishable items cool and frozen foods
frozen. We fully realize that energy must be conserved wherever possible to
assure sufficient supply to operate as a seller of food to the public. This bill
offers a meaningful and excellent opportunity to save fuel and it should there-
fore be made into law.

Second, we foresee the bill resulting in cost savings in food distribution. For
the most part, these savings will initially be realized by our wholesalers who
will be able to increase backhauling and make their distribution operations
more efficient and less wasteful. We favor programs which reduce distribution
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costs because we believe it could positively help us either by receiving some
pass-through of cost savings from the wholesaler or because their cost savings
can offset other unavoidable cost increases.
There is no more competitive business that I know of than the food business

and I firmly believe that any reduction in distribution costs will ultimately
be passed on to the consumer.
For these reasons, we support this bill. We see it as benefiting us as a com-

pany and as benefiting the public in general.

Senator JOHNSTON. Mr. Peck.

STATEMENT OF GERALD E. PECK, PRESIDENT, NATIONAL-
AMERICAN WHOLESALE GROCERS' ASSOCIATION, NEW YORK,
N.Y.

Mr. PECK. Mr. Chairman, Senators, good morning. I represent the
National-American Wholesale Grocers' Association a group of whole-
salers who service retail grocery stores and also 

Association,
service outlets

such as hospitals, restaurants, and hotels. Half of our membership
of wholesalers are small, by definition of the Small Business Admin-
istration.

Ninety-seven percent of the 151,000 small retail stores in the
country depend on wholesalers for supply and on the food service
side, there are about half a million outlets, and 99 percent of those
outlets depend on wholesalers for their supply.
We have a major commitment to small operators. We have had a

major commitment to Robinson-Patman since its inception. If we
had to make a choice this morning, Mr. Chairman, between support-
ing Robinson-Patman and S. 16997 we would not hesitate to stay with
Robinson-Patman.
We are advised by counsel there is no problem, and we can be very

comfortable in continuing our Robinson-Patman support and our
support of backhaul for the last 15 years.
Mr. Johnson, in his testimony, alluded to the fact, if backhaul

opportunities were increased, the probability is the major chains
would be those people taking advantage of it and the small whole-
salers would not.
We are here to suggest that is not the case. We represent small

wholesalers. We have small wholesalers with us in the room. They
are very anxious to have this opportunity.
A wholesaler that has one truck on the road has the opportunity

to backhaul. Backhaul is not a new institution. It is an established
part of our transportation system.
S. 1699 is not designed to open up that opportunity as has been

suggested. It is designed to decide what happens to the actual savings
in a uniform delivery price system.
The question is really whether the distributor who performs the

service should realize the benefit of the saving or whether the seller
should keep the money himself.
My contention is the distributor who supplies the service should

be the one who receives the benefit. The benefit is not related to the
price of the merchandise, but rather to the delivery service. I think
that is a distinction that causes some of the ambiguity in the uniform
delivery price system.

25-094 0 - 78 - 6
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We have tried to do some analysis on this. We contend that the
reflection of actual cost savings is the only way to keep equitability
in the competitive system.
The averaging or other proposals that have been made, I think,

would not accomplish that. S. 1699 assures the actual cost savings
can be reflected if the supplier or the seller chooses to do that. It
does not require him to do it, and we support that voluntary basis
because we believe every seller should have the right to determine
their own pricing structure.
The point is we will not have the opportunity to save the energy

that is our objective this morning unless we can backhaul, and we
cannot backhaul unless it is economically viable.
We believe S. 1699 will clarify the situation to the extent it is

more available than it has been in the past. We have tried to increase
our backhaul very vigorously over the years, and the results have
not been very good.
We now have about 15 percent of the merchandise coming into

our warehouses backhauled. At the time, 63 percent of the merchan-
dise coming into our warehouses is carried by truckers.
Over the last 10 years, truckers have been able to increase their

share twice as much as we have been able to increase our backhaul.
We suggest backhaul does not represent a major threat to the

trucking industry. We are encouraged also by the fact consumers
support backhaul and that is very natural. They are the ultimate
beneficiaries of any savings that might be made in costs, and we
think it is very fortunate the backhaul system will save millions of
dollars a year. It is also going to save a good deal of energy. Thank
you.
Senator JOHNSTON. Thank you very much, Mr. Peck.
[The prepared statement of Mr. Peck follows:]

STATEMENT OF GERALD E. PECK, PRESIDENT, NATIONAL-AMERICAN WHOLESALE
GROCERS' ASSOCIATION, NEW YORK, N.Y.

Good morning, I am Jerry Peck, President of National-American Wholesale
Grocers' Association. We're known as NAWGA and I'll use that term. I ap-
preciate the opportunity to speak in support of Senate Sill 1699, "Diesel Fuel
and Gasoline Conservation Act of 1977."
NAWGA members are wholesale grocery distributors serving grocery re-

tailers and foodservice outlets such as schools, hospitals and restaurants. Half
of our members are small wholesalers by Small Business Administration stand-
ards.
The retail and foodservice customers of wholesalers include both large and

small operators. Nearly half of the 32,700 supermarkets in our country are
supplied by wholesalers. Of the 151,000 smaller retail grocery stores, 97 percent
are supplied by wholesalers. There are 550,000 foodservice outlets and over 99
percent of them utilize wholesaler services. 81 percent of them are small out-
lets as defined by minimum wage regulations.
We are deeply committed to small operators and to Robinson-Patman. We

have supported the Act since the day of its passage. We have also argued for
backhaul for over fifteen years. If it came to a choice between Robinson-
Patman or S. 1699, we would stay with Robinson-Patman. Fortunately, we
don't have to choose. NAWGA counsel has researched both Robinson-Patman
and backhaul considerations for many years. Specifically in conjunction with
S. 1699, they advise us that there is no conflict or danger of chipping away
at Robinson-Patman protection.
As recently as September 24, 1975, our support of the Robinson-Patman Act

was reaffirmed. I was specifically instructed by our Board of Governors to
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respond to the Justice Department indicating that NAWGA continues to en-

dorse the basic purpose of preservation of competition for which the Robinson-

Patman Act was enacted.
Backhaul benefits accrue to independent grocery retailers and foodservice

outlets, through their wholesaler, in lower cost of merchandise or delivery

service.
The energy saving potential through backhaul comes from using one truck

trip to provide the service that would otherwise require two truck trips. In

many instances a loaded truck leaves our warehouse for a customer delivery

at the same time a truck leaves our supplier's depot with merchandise for

delivery to us. The trucks pass each other on the way, make their deliveries

then pass each other again as they return empty. Our truck could pick up the

merchandise ready for delivery to us on the way back to our warehouse.
S. 1699 is not a bill to introduce or permit backhaul. Backhaul is an estab-

lished transport system. S. 1699 refers only to what happens to actual cost

savings in uniform delivered or zone price backhaul transactions.
The question is whether backhaul savings should go to the distributor who

provides the backhaul or to the company selling the product. Distributors pay

freight costs regardless of who delivers the product. Therefore, we contend
that distributors who backhaul should pay that freight cost to themselves.
That's exactly the same as saying that the actual backhaul cost savings should
be given to the distributor through some adjustment to the uniform delivered
or zone price of the merchandise.

S. 1699 assures manufacturers of their right to credit the distributor with
actual cost savings but does not require them to do so. We approve making
it voluntary because we support sellers' right to choose their own pricing sys-
tem so long as it is not discriminatory.
It is significant to this hearing that distributors cannot backhaul unless their

costs are covered and unless distributors can backhaul the grocery transporta-
tion system cannot achieve the potential energy savings. S. 1699 encourages
actual cost savings to cover distributor costs and thereby it encourages energy
savings.
Backhaul benefits are available to wholesalers of all sizes because they all

use trucks for delivery. They can all use energy and cost by picking up
previously ordered merchandise on their return trip rather than having it
delivered on a duplicate run by another truck. There are some economy of
scale differences between large and small wholesalers in utilizing backhaul.
These are not related to S. 1699 clearances, but to manufacturer rules re-
garding minimum size of order or size of pallets.
A primary economic benefit of backhaul is reduced cost of merchandise. Ten

years ago, it cost 9 cents to deliver a case of merchandise. Today it's 16 cents.
Delivery cost per mile has increased from 59 cents to $1.16. Savings through
backhaul has made it possible to absorb much of that increase.
Other backhaul benefits cited in a 1965 NAWGA backhaul position paper

include:
(1) Better utilization of equipment and manpower in distributors' truck

fleet.
(2) Reduced inventory investment through more precise timing of merchan-

dise receipt.
(3) Reduction in lost sales from out-of-stock conditions.
(4) Reduction in warehousing costs through balancing work loads for ware-

house crews.
These productivity improvements are still valid. They occur because back-

haul allows the distributor to control scheduling and handling of merchandise.
When backhauling, the wholesaler takes possession and assumes liability for
merchandise before, instead of after, it is delivered to the distribution center.
This affects damage and sanitation and refrigeration control as well as pro-
ductivity.
30 percent of merchandise purchased by grocery wholesalers is FOB priced

and 70 percent is delivered or zone priced. The FOB portion has long been
available on a backhaul basis, but only 46 percent of it is actually backhauled.
This is because the terms or type of items or size of items or location of the
supplier's depot or other factors do not provide needed economies. The point
is that not every backhaul possibility is justified today, even where zone
pricing questions do not exist. S. 1699 can encourage reflection of actual cost
savings thereby encouraging backhaul and consequent energy savings.
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Over the past ten years, the portion of merchandise backhauled to our
warehouses increased from 12 percent to 15 percent. During these same ten
years the portion of merchandise delivered to our warehouses by common car-
rier trucks increased from 57 percent to 63 percent. Common carrier truck ton-
nage has grown twice as much as backhaul. We don't see backhaul as any
more of a threat to carriers in the future than it was in the past.
We are encouraged by actions of grocery distributors in energy conservation.

Reduction of energy usage ranges up to 15 percent. Our association has con-
ducted energy audits and sponsored energy information bulletins, seminars and
research. We have an energy management manual for distribution centers and
truck fleets nearly ready for publication.
We are encouraged that support for backhaul includes consumer groups.

Consumers are the ultimate beneficiaries of any distributor savings in cost. It
is fortunate that a system that can save millions of dollars annually carries
the added incentive of energy saving.
Thank you!

Senator JOHNSTON. Next we have Thomas Rothwell.

STATEMENT OF THOMAS A. ROTHWELL, COUNSEL, ON BEHALF OF
NATIONAL SMALL BUSINESS ASSOCIATION, INDEPENDENT
BAKERS ASSOCIATION, AND THE NATIONAL INDEPENDENT
DAIRIES ASSOCIATION, WASHINGTON, D.C.

Mr. ROTHWELL. Thank you, Mr. Chairman. My name is Thomas A.
Rothwell. I appear here testifying on behalf of National Small Busi-
ness Association, Independent Bakers Association, and the National
Independent Dairies Association.

It looks as if I am the first industry witness to take a position
squarely in opposition to S. 1699, and, Mr. Chairman, I therefore
will welcome the fight, any interruptions, or ouestions. Last October
my client, National Small Business Association, and several other
organizations visited with Presidential candidates 'and asked these
candidates to commit themselves in support of the Robinson-Patman
Act.
We have a letter dated October 1976 from President Carter which

announces his firm commitment of the principles of Robinson-Patman
and his personal reassurance that Robinson-Patman will be once
again enforced if he becomes President, and we are counting on
that commitment.

Also, Mr. Chairman, I would like to offer that, not only that letter
for the record [not received], but also an excerpt from a report be-
fore the ad hoc subcommittee of the House Small Business Committee
which was published last fall, the so-called Gonzalez Committee re-
port. Pages 111 through 114 of that report deal directly with this
backhaul problems, and I have the excerpts here. May I be permitted
to offer this for the record, in addition to my statement.
Now, I have heard a lot of conflicting and confusing statements,

and let's quote simply and directly. What is the law and how would
the law be changed if S. 1699 is a successful Senate bill.
The law today permits backhaul allowances. It permits its own

delivered prices. The f.o.b. mill price can be less than the zone-
delivered price. There is no question about that.

All that is at issue here is that should the buyers who back their
trucks up to the platform of the seller, should they all pay the same
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price, given Senator Metzenbaum's caveat about allowance for quan-
tity? Or, should they be given an allowance based on how far they
are from their own plant?
The FTC does not allow that today. The buyers do not have the

option of going to the seller asking for an f.o.b. price, in which is
factored an element relating to their distance from the plant.
That is not lawful today. If 1699 becomes law, Senator, that will

be lawful. The small business community, a portion for which I
speak, feels this does a terrible thing to the Robinson-Patman Act
principles of antitrust discrimination.
Let me explain why. It's all well and good for the proponents of

the measure from industry to say that since the seller is saving that
cost, that cost ought to be passed on to the buyer.
In theory and superficially, this sounds like a most equitable and

fair thing, but in practice it is not.
The seller has got a cost saving involved in loading a truck at his

platform that is almost impossible to calculate. We are dealing with
incremental or marginal costs. This measure would operate in favor
of the large chainstore operation that has a fleet of trucks on the
road, and who are making deliveries in the vicinity of sellers' plants.
What would happen is that they would incur an incremental cost,

in a very minor amount, and they would get, as their reward, the
fully distributed costs of the seller.
I would be surprised if this committee did not hear some very

loud protests from sellers about that arrangement.
Let me give you an example. Supposing we have a seller and he

decides under the present law, for a truckload of his product in the
shipping situation, he can offer $200 off. He can offer an allowance
of $200.
The buyer, the A. & P store, the Kroger store, the Jewel Tea

store, the National T store, you name it, they are all in effect before
this committee. They say that is worth $500 because if you shipped
it common carrier, that is what it would cost, or perhaps they would
use some other measure. It would take an army of accountants; it
would take months of investigation to try to pinpoint what exactly
was the cost savings.
Mr. Johnson of the Federal Trade Commission referred to this.

What we fear and what we are confident of, there would be phantom
costs factored into the equations so as to give what is tantamount to
a price discrimination to the large purchaser who can afford to have
a truck empty in the vicinity for making a backhaul.
That is the real world economics of the situation. Our people feel

the present Federal Trade Commission is eminently correct as to
their current interpretation of the matter. Anyone who shows up at
that platform for a price quotation should get the same price.
Senator METZENBAIIM. Mr. Rothwell, wouldn't that violate the

specific language of the proposed law which provides that the allow-
ance can be no greater than the actual savings in delivery costs to
the seller? What you are saying is you pick the figure out of the air,
and it seems to me the 'actual savings language, certainly we can
always violate laws, but wouldn't the burden of proof be on the
seller as well as the buyer to prove it was the actual savings rather
than just to pick up some phantom figure?
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Mr. ROTHWELL. Under the Robinson-Patman Act, the burden ofproof seems to always be on some third party who does not haveaccess to the data. To take up the major thrust of your question 
Senator METZENBAIIM. Let me ask, on the burden of proof, aren'tthere two remedies under Robinson-Patman? Isn't one remedy be-fore the FTC, and isn't the other one a private remedy in court?
Mr. ROTHWELL. Yes. In each case, you are dealing with a thirdparty. The FTC is not knowledgeable going in, in reference to thecost factors of the buyer or the seller.
Certainly, a third party plaintiff, if they can qualify under therestrictive rules, which are very stringent in the transaction, andthat is why there are not too many of these cases litigated success-fully, because of the difficulties of a third party with this burdenof proof, establishing the fact of discrimination.
Senator METZENBAIIM. As I see the law, and I don't want to prac-

tice law in this room, but it seems to me the individual maintaining
the Robinson-Patman Act violation would only have to show there
was discrimination, and then I think the manufacturer, who would
be the defendant, would have the burden of proof to show the allow-
ance was no greater than the savings of delivery cost.
It seems to me the way the language is drafted, it would shift the

burden of proof to the defendant in the exception aspect.
Mr. ROTHWELL. If 1699 becomes law, the difference in price at the

shipping platform will no longer be discriminatory, within the legal
meaning of that word.
In other words, it would be discrimination in fact, but not dis-

crimination in law.
That is what S. 1699 proposes to do. In reference to that burden

of proof, I go back to the point I tried to make in my 10-page state-
ment, Senator. That is an almost impossible task, to figure what the
actual cost is.

Certainly, the seller who uses some kind of accounting formula to
average Zone-delivered price, and charges that price to all customers,
and he adds that delivery factor in to all customers within the zone,
regardless of their location, and as Mr. Johnson pointed out, that
inherently involves phantom freight. So, the near-in purchaser is in
effect paying part of the more remote purchaser's cost of delivery.
That is the situation today. No one wants to change that, other

than the Federal Trade Commission that has always avoided giving
this situation its seal of approval, because of the inherent discrimi-
nation in pricing involved in zone-delivered pricing.
But, this does something else. This takes some accounting costs on

a fully distributed basis, the sellers' costs, and makes them available
to the buyer, despite the fact the buyer's costs would be incremental.
The differewT is going to be substantial, Senator, and that is what
these people are doing here. They want that extra money. It has
nothing to do with energy saving. It has to do with profit.
This point is made in my statement, Senator. We all know the

food industry and the abuses therein was one of the strong moti-
vating factors for congressional action in the first instance, in en-
acting the Robinson-Patman Act.
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It would be ironic indeed, if under the Trojan horse of energy
savings, that this Congress should permit this kind of violent dis-
turbance of the statute in the name of the food industry. It would
truly be an irony of history.
Senator JOHNSTON. How do you propose to get rid of that pro-

hibition against backhaul?
Mr. RomwELL. There is no prohibition against backhaul, Senator.

That is the option of the seller. Many of them provide both a uni-
form zone delivered price and a special f.o.b. mill price. So, backhaul
is perfectly available today.
There are other ways to attack this problem of course. I somewhat

sympathize with Mr. Johnson of the FTC. ;The Robinson-Patman
Act is truly not the culprit here. It is more the Interstate Commerce
Commission in its regulations that make for difficulty.
However, let me suggest if energy saving is that much of a con-

cern, and I certainly agree it is of paramount, overriding national
significance, it would be honorable, more honest and less injurious
to competition, if a subsidy were given to those people who engage
in backhaul.
I have no objection to that. It would be a direct drain on the

Treasury, and let them get that, but don't let them transfer these
costs around and take advantage of a truck fleet operator-seller, who
has got a delivery zone, especially when dealing with a middle-sized
seller or resource.

Th'e National Independent Dairies Association, for example, they
have about 150 independent dairy members out of a possible 700
but there isn't one of those people who could stand up under the
buying pressure of an A. & P., a Safeway, a Jewel Tea.
Right now, they have the protection of the FTC's sensible inter-

pretation. They say, sure, we have a cost for delivery at your stores
or, if you want to come pick it up at the plant, we have a cost or a
price for that, too. But to subject these people to the kinds of busi-
ness survival pressures that would be involved if S. 1699 becomes
law is really a chilling thing, Mr. Chairman.

Senator DOMENICI. I assume your hypothetical seller has f.o.b.
prices at his dock, but also this hypothetical seller sometimes delivers
to a delivery point. Is that correct?
Mr. RorrnwELL. He has both his zone-delivered price and his f.o.b.

mill price.
Senator DOMENICI. The f.o.b. price, under the present law, is the

same for anybody?
Mr. ROTHWELL. It is the same for everybody. I think the simplest

way to explain this is, if I go into the store and buy a gallon of
milk and you are in line behind me, when you get in, when you step
up and they charge you a nickle less, I turn around to the clerk and
I say, how come Senator Domenici pays a nickel less than I do? The
clerk says because he lives 19 blocks further away than you do. That
is precisely what this bill would do.
Senator JOHNSTON. Thank you, Mr. Rothwell.
[The prepared statement of Mr. Rothwell follows:]
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STATEMENT OF THOMAS A. ROTHWELL, COUNSEL, ON BEHALF OF NATIONAL SMALL
BUSINESS ASSOCIATION, INDEPENDENT BAKERS ASSOCIATION, AND THE NATIONAL
INDEPENDENT DAIRIES ASSOCIATION

Mr. Chairman, my name is Thomas A. Rothwell, a partner in the Washing-
ton law firm Rothwell, Cappello & Berndtson. I appear here as counsel to
National Small Business Association, National Independent Dairies Association,
and also submit this statement on behalf of the Independent Bakers Associa-
tion. The National Small Business Association represents approximately 50,000
small business firms. Its membership is most diverse, involving about 1,000
out of the approximately 1,200 Standard Industrial Classifications.
We are grateful to this Committee for the opportunity to offer testimony on

S. 1699. The organizations for whom I speak this morning are opposed to
S. 1699 for the reason that it substantially weakens and modifys the Robinson-
Patman Act, both in terms of its interpretation and its basic principles of
mandating equality of treatment in the marketplace as between the large and
the small.
Discrimination in price, preferred treatment for the favored few, the power-

ful concerns who have the economic muscle to demand and receive price con-
cessions, rebates, special allowances and services are problems that have been
with us longer than the antitrust laws themselves. Such preferential practices
have in the past been the very bricks and mortar of which monopoly power
has been created and sustained.
In 1914 Congress made an early effort to outlaw price discrimination; this

effort was ineffectual. In 1936, Congress made another such effort, this time
more successfully, by enacting Robinson-Patman. Few laws have engendered
more enduring controversy than the Robinson-Patman Act of 1936, and, of
course, one industry that has played an extremely prominent role in demon-
strating the absolute necessity for an anti price discrimination law has been
the food industry.
S. 1699 is a measure sought by the national supermarket chains, the great

and powerful buyers in that industry. S. 1699 would provide a bonanza of
price discrimination and preferential allowances to the national and regional
food chain stores. The effect and operation of S. 1699 would impact other
industries, of course, but the measure has its origin and most obvious applica-
tion in reference to the chain grocery store business--the supermarkets.
The problems to which S. 1699 is addressed antedate our current energy

concerns by decades. This same proposal was formally advanced to the FTC
by the food supermarkets in 1967, resulting in FTC Advisory Opinion No. 147,
dated October 24, 1967. It was raised again in 1972 and 1973 before the Cost
of Living Council, the Department of Transportation and the Commerce De-
partment, resulting in an additional FTC statement dated December 26, 1973.
However, in 1977 the energy conserving aspects of the matter provide yet an-
other opportunity for the large national food chains to again plead their cause.
Grocery manufacturers, both large and small, typically sell their products

on a uniform zone delivered price basis. Under this system, the seller absorbs
the varying delivery costs in selling to a widely dispersed group of customers.
There is initially an inherent price discrimination involved in such a system,
as the proximate customers pay more than the actual delivery costs experienced
by the seller, while the more remote customers are paying less than the true
delivery costs. Under this system, one geographic class is, in effect, subsidizing
the physical distribution costs of another geographic class of customers. No
doubt this helps explain why the FTC has avoided giving an across-the-board
carte blanche approval to uniform zone delivered pricing systems. Litigated
cases on this subject have invariably been focused on collusive action by com-petitors, employing the uniform zone delivered pricing approach to engagein such anti competitive practices as area price discrimination, the creationof market entry barriers and other matters not germane to the problem athand.
The FTC, in its Advisory Opinion No. 147, and the up-dating thereof, tookthe position that the seller could have, in addition to the uniform zone de-livered price, the option of a true f.o.b. mill price, which price could be lowerthan the uniform zone delivered price, and by whatever margin the sellerfound appropriate. This f.o.b. platform price had to be made available on equaland non-discriminatory terms to all buyers, regardless of who they were orwhere they were from.
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It developed that that price differential, f.o.b. 
platform v. zone delivered,

was not sufficiently attractive from the point of
 view of the buyer. The buyers

argue that they should receive an allowance e
qual to the seller's cost-in de-

livering to them, on an individual basis. Thus, each buyer would pay a

different f.o.b. platform price, depending on the d
istance between the shipping

platform of the seller and the buyer's place of 
business. The concept of equal-

ity of price becomes a casualty under this approach
.

Let us consider the position of the buyer, shoul
d S. 1699 become law. He

has an empty truck in the vicinity and will incur 
but minor incremental cost

in backhauling a load from a supplier's platform.
 His reward, however, will be

the fully distributed shipping cost, as if the ship
ment had been made by com-

mon carrier, a substantially higher dollar am
ount. This difference between

the marginal or incremental actual cost experien
ce of the buyer with an

empty truck in the vicinity, and the standard sh
ipping cost such as levied by

a common carrier, is a phantom cost—it exists 
in theory only. But the dif-

ference will, over time, represent millions of windf
all, bonanza profits to be

realized by the buyer and for which, needless to say
, the public will finally

pay in the form of higher prices.
Also, it is palpable that this extra-profit opportunit

y will exist and benefit

the large, for the most part, rather than the small
. The "empty truck in the

vicinity," the "need for a truckload quantity," which a
re preconditions to such

transactions, describe large-scale enterprise almost e
xclusively. One might even

suspect that large buyers would plan for and schedule
 such fortuitous events,

since the buyer would be receiving compensation for ph
antom costs—meaning

costs never incurred.
We hold no brief for the large grocery manufacturer

s. They could readily

adapt, and I'm certain in a most ingenious manner. Un
iform zone delivered

pricing systems might be in for an overhaul as our cap
tains of the food in-

dustry devise means to shift their additional costs to o
thers, should S. 1699

become law. Experience strongly suggests that the candid
ates for such cost

shifting would be the smaller-scale enterprises in the syst
em, as well as con-

sumers. And it will be an irony of history if the very ind
ustry whose abuses

gave rise to the Robinson-Patman Act, is also the industr
y within which the

practical effectiveness of the Act is first destroyed.

Turning now to our practical, energy concerned backhaul d
ilemma, let us

all agree that backhauls are permitted, and even encourage
d and rewarded

as the situation exists today. The proponents of S. 1699 are al
l potential en-

trants into the backhaul business; they just want more money—t
hat's what

S. 1699 is all about.
The only data on potential energy savings available has been tha

t promul-

gated by the major food chains, the sponsors of S. 1699. Further, s
uch data

was collected, analyzed and distributed for the very purpose at han
d. These

factors suggest that a low index of credibility and reliability be afforded

claims based on such data.
Additionally, any statistics relating to the energy-saving potenti

als forth-

coming by virtue of awarding discriminatory backhaul allowances and 
arising

from increased efficiency in the utilization of the buyer's trucks is jus
t half

of the picture. The gains in efficiency of fuel utilization on the part of
 the

buyer inevitably will give rise to a correlative decrease in fuel utilization

efficiency from the point of view of the seller. His trucks will be makin
g more

trips on a "half-empty" basis. The theoretical way to avoid this would be for

the seller to cease deliveries of his goods altogether, which of course cannot

occur since there will always be some smaller buyers who must rely on t
he

seller's delivery facilities. To compel such smaller units to have recourse 
to

common carriers only would be to effect a brutally punitive additional ,s'
is-

crimination.
What about fronthaul? Sending a near-empty truck to the vicinity, which

is energy wasting, to take advantage of an available and favorable discrimina-

tion in price may emerge as a standard industry practice. In addition, how

is the allowance to be computed when the empty truck is loaded, and then runs

its delivery route in reverse, arriving back at the buyer's warehouse empty?

Are there to be any controls at all on this obvious opportunity to take an

unfair advantage?
Just last Thursday, June 23, 1977, the Chairman of the Senate Subcommit-

tee on Antitrust and Monopoly made a statement on the need to assess the

competitive effects of energy conserving plans and proposals as follows:
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"In addition to asking how the plan will affect competition, we will also be
asking how competition or its absence will affect the plan. We will be asking
whether the plan assumes the existence of competition in industries where it
in fact does not exist, and whether private monopoly power might not frus-
trate certain objectives of the administration's proposals.
"During recent oversight hearings on antitrust enforcement, this Subcom-

mittee came across indications that competitive considerations were not ade-
quately analyzed by the Administration in its development of the energy plan.
For example, Attorney General Bell testified that he was permitted to examine
the energy plan only hours before its publication. Neither the Antitrust Divi-
sion nor the Federal Trade Commission were consulted in the development of
specific proposals.
"More recently, in preparing for these hearings the Subcommittee staff found

that little thought is being given to energy competition policy. A routine
request to FEA for studies and documents relating to competitive issues pro-
duced no evidence that the questions had ever been given any serious attention
in those quarters. Apparently no analysis of competitive issues existed."

In determining who gets the lowest price by way of the largest backhaul
allowance, the proponents of S. 1699 focus on the location of the buyer's place
of business as the critical measure. The greater this distance, the lower the
purchase price seems to be the formula implicit in S. 1699. Yet geographic
location, proximity, has always been a normal and natural competitive con-
sideration. It seems irrational to provide an economic reward and stimulus
for remoteness as such. Proponents of S. 1699 respond by asking for a rebate
in the sum of "what it would have cost the seller to deliver." Quite aside from
the very real complexities and difficulties of determining the amount of such
costs, this resolution comports oddly with the rationale offered for the bill
to the effect that "buyers' trucks are returning empty from the vicinity of
the seller's warehouse." Should not the critical factor be the proximity of the
buyer's empty trucks, rather than the remoteness of the buyer's place of
business?
The real world economic basis of S. 1699 would operate to reward remote-

ness and punish proximity, from the point of view of the buyer. Only buyers
of the same quantities located at the same distance from the supplier's ware-
house would be treated equally under this scheme. More overt and incongruous
discrimination in price is hard to imagine. The fact that the bill recites in its
finale "and where the allowance are available to all the seller's customers on
a non-discriminatory basis" is a meaningless piety under the circumstances.
The bill would in fact discriminate in price in favor of buyers (a) large
enough to have truck fleets, and (b) who have delivery routes in the vicinity
of a seller's plant.
The possibility of sellers, under large-buyer pressure or otherwise, manip-

ulating their delivery systems and costs to favor large customers cannot be
ignored. It is difficvat to predict how much fuel energy will be saved, if any.
But it is certain that industry will respond by taking maximum advantage
of the profit-making opportunity for the favored few that S. 1699 would create.
The sponsors of this bill go to great lengths to disclaim any intent to

materially affect the Robinson-Patman Act. It would be most reassuring to
members of the Small Business community if that disclaimer appeared in the
text of S. 1699. A simple sentence added to the bill's text would suffice. Our
suggestion is:
"Nothing contained herein shall be construed or taken to affect or in any

way change or repeal any provision of the Robinson-Patman Act."
Last year an Ad Hoc Subcommittee on Antitrust, the Robinson-Patman Act

and Related Matters, of the House Small Business Committee issued a Re-
port covering several months of hearings. House Report No. 94-1738, September
30, 1976. This is commonly known as the Gonzalez Ad Hoc Subcommittee
Report. On pages 111 to 114 of that Report appears a discussion of Backhaul
and the Robinson-Patman Act. The discussion found therein is most enlighten-
ing, and we request the Chairman's permission to incorporate these pages into
the Record of these Hearings.

S. 1699 in its title and intendment is in furtherance of a policy that we all
support, energy savings. However, the impact of this measure on normal com-
petitive processes, on other laws, and especially as to small business shouldnot be ignored.
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This important proposal requires a full consideration of the em
onomic im-

pact it would have on antitrust policies and a realistic apprai
sal of its im-

plications and consequences. Among other things, what is needed 
is reliable

and accurate information on the amount of energy that would be 
saved, the

impact of the measure as to all classes of buyers, and the extent 
to which

other important policy areas are impacted.
We have been authorized to state that in addition to the Nat

ional Small

Business Association, the Independent Bakers Association, and the 
National

Independent Dairies Association, both the Automotive Warehouse Distri
butors

Association and the Natioanl Beer Wholesalers Association of America
, Inc.,

believe that the Robinson-Patman Act should not be weakened or emascu
lated

in any form and we believe that in the consideration of S. 1699, Con
gressional

intent should be established that weakening the Robinson-Patman Act 
is not

the purpose of this bill.
Because of the shortness of time many other associations want to go on

record regarding S. 1699, and we request that the record be kept open at th
is

point for inclusion of their positions regarding S. 1699.

[Excerpt from House Report No. 94-1738]

RECENT EFFORTS TO AMEND OR REPEAL THE ROBINSON-PATMAN ACT

A REPORT OF THE AD HOC SUBCOMMITTEE ON ANTITRUST, THE RO
BINSON-PATMAN

ACT, AND RELATED MATTERS OF THE COMMITTEE ON SMALL BUSIN
ESS, HOUSE

OF REPRESENTATIVES

Reply to the argument that the Robinson-Patman Act prohibits backhaul

Opponents of the Robinson-Patman Act have made arguments that the Act

prohibits sellers of food and other merchandise from permitting buyers to

send their trucks to the sellers' loading platforms to pick up loads in the

trucks that would be returning empty their backhaul run. This argument

reached a crescendo in late 19-13 when the fuel crisis arose, it was then said

that the Robinson-Patman Act and the Federal Trade Commission precluded

savings in vital fuels and contributed to inflation by preventing, in many

instances, buyers from effecting loaded trucks on backhaul.
All of such arguments pointed to Advisory Opinion No. 147 of the Federal

Trade Commission," dated October 24, 1967. There the Federal Trade Com-

mission, in response to a shipper of food items, provided advice that if the

seller in his use of a delivered pricing formula permitted customers to pick

up items at the sellers' loading platforms and then varied his allowances

according to the delivered pricing formula, questions might arise as to whether

these differences in the net prices paid would violate provisions of the Robin-

son-Patman Act. Thereafter, the sellers chose to neither eliminate their de-

livered pricing formula nor permit buyers to load trucks at the sellers' plat-
forms. Thereupon, representatives of the largest and the most powerful food
chain retailing store corporations organized a campaign of criticism against
the Robinson-Patman Act and the Federal Trade Commission alleging the
prevention of savings on transportation of food and savings of vital fuel for
transportation.
Leaders of this campaign urged the Federal Trade Commission and other

high Government officials to persuade the Federal Trade Commission to discard
its advisory opinion that discriminatory pricing practices which could result
from the plans these campaigners for the big food retail chain store organiza-
tions had in mind would or could lead to violation of law.
The following colloquy took place at the Ad Hoc Subcommittee hearing

between its Special Counsel and Bartley T. Garvey, Esquire, of the Federal
Trade Commission:
Among the arguments that were raised by Mr. Ginsburg and Mr. Feldman

in their communication was that there would be a saving in fuel and a saving
in transportation services if the Commission should abandon its position that
it had stated in Advisory Opinion 147, wasn't it?

10 See 'Special Subcommittee on Small Business and the Robinson-Patman Act, hearings
(91st .Cong., 2d sess., 1970) Vol. 3 Appendix, pages 135-136.
20 Hearings, pt. 2, pp. 192-195.
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Mr. GARVEY. I believe that is included in the letter, yes, sir.
Mr. MACINTYRE. Now in connection with their urging, they went to the

Cost of Living Council and to the Commerce Department, that is, Mr. Dent,
and also to the Department of Transportation for assistance, didn't they?
Mr. GARVEY. Well, I don't know of that of my own knowledge. There are

references to the Cost of Living Council and to certain other Government
agencies. As to who went to who, I have no recollection out from this letter.
Mr. MACINTYRE. Attached to this document and letter of January 31, 1973,

to which we have already made reference, there is an attachment known as
SMR logistics committee. Do you recall seeing that as a part of that letter?
Mr. GARVEY. Yes, Sir.
Mr. MACINTYRE. That was a committee formed to help prepare for the argu-

ments and present the arguments on behalf of the people who were moving for
the Commission to abandon its advisory opinion, wasn't it?
Mr. GARVEY. It is a committee known as the SMI Logistics Committee and

it is my understanding that SMI means Super Marketing Institute or some-
thing of that nature.
Mr. MACINTYRE. But the committee was arranged for the purpose of pre-

paring arguments and presenting them on behalf of those urging that the
Commission abandon that advisory opinion 147, wasn't it?
Mr. GARVEY. I think that is suggested from this letter.
Mr. MACINTYRE. On this logistics committee, there was a representative

from Kroger Food Stores?
Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. From Jewel Food Stores?
Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. From the Great Atlantic & Pacific Tea Co.?
Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. From the Stop & Shop Cos.?
Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. And Mr. Louis Fox was a member of it, wasn't he, of the

Associated Wholesale Grocers?
Mr. GARVEY. Yes.
Mr. MACINTYRE. The Bohack Corp., in the second column? The Flemming

Foods, Luck Stores, Allied Supermarkets?
Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. Do you know what the total sales of those were in For-

tune's Fifty Largest Merchandisers for 1975?
Mr. GARVEY. No; I would not know that but I imagine it would be extremely

substantial.
Mr. MACINTYRE. Following this, what did the Commission do?
Mr. GARVEY. Following the receipt of this particular letter?
Mr. MACINTYRE. This and other letters from the Cost of Living Council and

other agencies of the Government.
Mr. GARVEY. My understanding of what the Commission did is somewhat

limited as it was handled in the General Counsel's Office.
I was not in the General Counsel's office at that time. But from a review of

the file it would appear that the Commission prior to the receipt of this letter
had already considered the problem of backhaul and whether or not advisory
opinion 147 should or should not be rescinded and continued to consider it
throughout the year 1973.
Mr. MACINTYRE. But on December 26, 1973, it did issue a clarifying state-ment on this, didn't it?
Mr. GARVEY. Yes, sir, it did.
Mr. MACINTYRE. Let me read a sentence from that and ask if you remember.

This is in the press release covering it.
"In its clarifying statement the Commission expressed the view that ques-

tions probably would not arise under the laws administered if sellers usingvalid, uniform, zone delivered pricing systems offered to all customers on a
non-discriminatory basis in lieu of a delivered price the option of purchasing
at a true f.o.b. shipping point price."
Mr. GARVEY. Yes, sir; I remember that statement.
Mr. MACINTYRE. In your judgment that is the substance of the Commission's

clarifying statement as issued on December 26, 1973, regarding this?
Mr. GARVEY. Yes, Sir.
Mr. MACINTYRE. That did not end the controversy, did it?
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Mr. GARVEY. No, sir, it did not. There were consi
derable questions and dis-

cussions raised after that.
Mr. MACINTYRE. Mr. Lewis Engman sent this lett

er to the Secretary of

Commerce, Mr. Dent. Do you recall that?

Mr. GARVEY. I am not sure I recall that.

There were a large number of letters of that nature.

Mr. MACINTYRE. But, the argument continued and 
the Commission issued

a further statement to Mr. Albert Rees of the Co
st of Living Council on

October 9, 1973, didn't it?
Mr. GARVEY. That is correct. It also issued a statem

ent in March of 1975.

Mr. MACINTYRE. I have here what purports to be a 
copy of the letter of

October 9, 1975, to the Honorable Albert Rees, Di
rector of the Council on

Wage and Price Stability where the Commission has
 suggested its clarification

and its meaning and it says this in the last para
graph. Do you recall the

correspondence that led up to this?
"You further recommend that the Commission shall

 adopt a policy—to each

customer. On such a policy, your letter urges can be based
 on the premise that

the Robinson-Patman Act does not mandate uniformit
y as to f.o.b. prices be-

cause that act permits a seller to offer different prices
 where justified by dif-

ferent costs."
Mr. MACINTYRE. Do you remember that statement?

Mr. GARVEY. Yes.
Mr. MACINTYRE. He wanted the Commission to app

rove a plan that would

permit these large backhaul customers to pick up their
 goods and to give them

any cost savings that they, themselves, could effect 
beyond what the uniform

price would be, nondiscriminatory price would be at t
he shipping point. Isn't

that a way of stating it?
Mr. GARVEY. What he was saying was that in his view,

 the distance that

a customer was from the shipping point could reflect the
 amount of discount

that he would get from a uniform delivered price in his 
interpretation of the

Robinson-Patman Act.
Mr. MACINTYRE. Well—
Mr. GARVEY. I have that section of Dr. Rees' letter before me

 at the moment

if you would like me to read it.
Mr. MACINTYRE. All right.
Mr. GARVEY. I quote the March 19 letter—that reference is to th

e Commis-

sion's previous statement.
"Requires that the f.o.b. price offered to all f.o.b. customers

 be 'uniform,'

that is, be the same dollar amount in each case. It does not p
ermit the seller

to offer backhaul allowances that vary in accordance with th
e cost of trans-

portation to each customer. This requirement of uniformity places 
a substantial

restraint upon the development of backhauling—a restraint not ma
ndated by

the Robinson-Patman Act, which permits the seller to offer diffe
rent prices

when justified by different costs."
Mr. MACINTYRE. But the Commission said it would approve and in 

effect

was approving a nondiscriminatory pickup price for any backhauler who wanted

to pick it up and without any thought of anybody violating a law in doing so?

Mr. GARVEY. That is correct.
Mr. MACINTYRE. This would permit backhauls by all customers on that basis?

Mr. GARVEY. Yes, sir.
Mr. MACINTYRE. Equality?
Mr. GARVEY. That is correct.
From the foregoing it is seen that neither the Robinson-Patman Act nor the

Federal Trade Commission prevents sellers from permiting customers to
 load

their empty trucks at the sellers' loading platforms for backhaul runs p
ro-

vided that the price charged all customers is on the basis of equality and is

non-discriminatory. Of course, that would not provide for a seller to 
allow

a big buyer a large amount off that price to cover the buyer's cost of trans-

porting the truck load of merchandise from the seller's platform to the buyer's

place of business, and at the same time give a less or no allowance from the

platform price to a small buyer whose truck was loaded at the same platform,

but which traveled a shorter distance to the buyer's place of business. After

all, after the buyers purchase the merchandise and load it on their trucks at

the sellers' loading platforms, the amount of cost involved and incurred by

each buyer in handling, transporting and in reselling that merchandise do not
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appear to be matters that would justify sellers to discriminate in the pricethey charge the buyers for the merchandise at their loading platforms.
•

Senator JoHNsToN. Mr. Bolger.

STATEMENT OF ROBERT J. BOLGER, PRESIDENT, NATIONAL
ASSOCIATION OF CHAIN DRUG STORES, ARLINGTON, VA.

Mr. BOLGER. My name is Robert J. Bolger. I am president of theNational Association of Chain Drug Stores.
Our association represents more than 200 chain drug corporationsand has a second tier membership of approximately 400 membercompanies.
Our members operate approximately 12,000 chain drug units. Iwould like to point out to the subcommittee the membership of our

association, 
200 corporations, approximately 50 percent of them oper-ate 4 to 25 stores; approximately one-third of them operate 4 to 10stores; and is the largest growing segment of our membership.We support S. 1699 for reasons—I haven't heard too much today—to effect energy savings. I have two profiles from my member com-panies with respect to energy saving with respect to backhaul, andI will provide them to the committee.

I would be very pleased for the subcommittee to survey all of mymembership to provide you with these type of profiles if they wouldbe worthwhile to the subcommittee.
Approximately 75 of our members operate warehouses have theirown trucking fleets, or at least fleet operations. We have been attempt-ing for the last several years to try to get into backhauling, especiallywith our largest sellers. We have found most marketing sales execu-tives from the manufacturers plead Robinson-Patman for the inabil-ity to provide backhauling to our members.
I would like to emphasize again that chain drug member com-panies operating from 4 to 25 stores comprise 50 percent of ourmemberships. We have surveyed them. They are strongly in favorof backhauling.
We believe there are savings to the consumer. As one of the panelmembers brought up earlier, I think that is an important factor.We think that a tremendous saving would be achieved in the energyarea, one that is so strongly needed.
I have submitted my statement. It is a short one, and I would liketo also say I have with me today Mr. Allan Lisse, who is directorof distribution for Drug Fair here in Washington who will answerany technical questions you might have.
He is also a, member of the National Conference of Physical Dis-tribution Managers. We certainly thank you for the opportunity tomake a statement.
[The prepared statement of Mr. Bolger follows:]

STATEMENT OF ROBERT J. BOLGER, PRESIDENT, NATIONAL ASSOCIATION OF CHAIN
DRUG STORES, ARLINGTON, VA.

Mr. Chairman, distinguished members of this Subcommittee on EnergyConservation and Regulations, my name is Robert J. Bolger and I am presi-dent of the National Association of Chain Drug Stores, Inc. (NACDS).
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We appreciate the opportunity to appear before this Subcommittee and t
o

present our views on legislation ( S.1699) the Diesel Fuel and Gasoline Con-

servation Act of 1977. With me this morning is Mr. Allan Lisse, Director 
of

Product Distribution-Inventory Control for Drug Fair, Inc. and he is also a

member of the National Conference of Physical Distribution Management. Mr.

Lisse is responsible for overseeing Drug Fair's distribution program and is

prepared to answer any questions that the Subcommittee might have as to the

effect of this proposal on his company's operation following our statement.

For the Subcommittee's background, let me explain that NACDS is a na-

tional trade association with a two-tier membership structure. We represent

the management of more than 200 corporations which operate in excess of

10,000 drug stores and 1,500 leased pharmacy departments throughout the

United States. Our chain drug members range in size from four-store opera-

tions to companies with over 800 retail outlets.
Sales-wise, our industry accounts for approximately $12 billion in total

sales. This is about 65 percent of all sales in drug stores and one-third of all

prescription drug sales in this country. Additionally, NACDS also has 350

associate members who are the major suppliers of goods and services to the

chain drug industry. In this regard, NACDS is speaking from the perspective of

the needs of manufacturers, retail pharmacies and our chain drug warehousing

operations.
Unequivocally, NACDS on behalf of our chain drug membership, is in sup-

port of this proposal which has been introduced by Senator Johnston. In fact,

our endorsement of S. 1699 corresponds with this industry's longstanding track

record of striving to be as competitive and efficient as possible in the delivery

of quality goods and services to the consuming public at the lowest possible

prices.
In essence, the elimination of unnecessary costs in a chain drug operation

will result in greater savings for the company, greater profits for shareholders

and ultimately, lower prices to the consumers who shop in our stores. While

I have been stressing lower prices for consumer goods, permit me to say that

the chain drug industry, as a key member of the nation's health care delivery

system, is also committed to providing quality pharmaceutical products and

services at the lowest possible prices.
It may interest the Subcommittee to know that our small chain members

not only make up a majority of our chain drug ranks, but they are also the

fastest growing segment in our Association.
Before I move on, I would like to elaborate just a bit further on this key

point. Our small chain drug members, those with four to twenty-five stores,
as well as many independent pharmacies, have found numerous methods in

which to be more competitive in the marketplace, such as cooperative buying

groups, co-op advertising, utilizing a centrally located warehousing facility and
placing a strong emphasis on highly personalized service.
Because of these characteristics, smaller pharmacies are very successful and

are expanding at a rapid pace. In this regard, I believe that this group of
drug stories will continue to grow and will find ways in which to benefit from
backhauling allowances through their wholesalers.
Focusing on operating costs, perhaps one of the greatest opportunities with

regard to potential savings for the chain drug industry is a more efficient and
cost conscious distribution system. Of our 200 corporate members, we esti-
mate that nearly 175 companies now have warehousing facilities and utilize
their own trucking fleetS or have leased private carriers. Currently, backhauling
is allowed but there are no real incentives or allowances permitted based upon
the Federal Trade Commission's (FTC) most recent interpretation of back-
hauling which was issued in 1975.
In our view, this bill that is now under consideration would address the

issue of backhauling, clarify the matter, and would help to encourage a more
efficient movement of goods through the distribution system In a most equitable
manner.
As provided in the measure, a supplier would be permitted to grant back-

haul allowances to retailers, pursuant to a uniform zone delivery pricing sys-
tem, provided that the allowance is no greater than the actual savings in
delivery costs to the seller and that such allowances by the supplier are avail-
able to all retailers on a non-discriminatory basis.
NACDS believes that the thrust of this bill is a very practical approach

toward reducing transportation costs. Certainly this legislation makes sense
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because a buyer would be reimbursed for actual transportation costs as the
allowances are predicated on miles traveled while backhauling goods. Inci-
dentally, we see a valuable by-product under S. 1699—namely the opportunity
to improve supplier-retailer relations which NACDS is always working to en-
hance. In this regard, we believe that the bill will help to open the door for
more communication and coordination between manufacturers and chain drug
members.
Far more important than the delivery cost savings that will be realized

under this measure, NACDS wishes to emphasize the gains that can be made
in fuel conservation since many deadhead runs back to the warehouse would
be avoided. In light of America's future energy needs and the urgency to
develop a strong national energy conservation program which will stress in-
creasing fuel supplies while eliminating waste, NACDS feels that this bill
would be an important step in the right direction.
In retrospect, the 1973 Oil Embargo is a grim reminder that America can

no longer tolerate fuel waste. Instead, this country's number one priority, for
decades to come, must be energy savings. Thus, the chain drug industry is in
favor of S. 1699 because the measure encourages efficiency, promotes energy
conservation, lessens the burden of unnecessary regulatory intervention in the
marketplace while generating important savings to consumers in these times of
threatening inflationary pressures.
For the chain drug industry, this legislation, if enacted, will mean a new

opportunity to provide consumers goods at lower prices provided that we can
become more efficient. NACDS firmly believes that S. 1699 will enable us to
do so.
We hope that the Subcommittee will approve the Diesel Fuel and Gasoline

Conservation Act of 1977 and we appreciate the opportunity to comment on
this important piece of legislation.

COMPANY PROFILE: SNYDERS DRUG STORES, INC./RED OWL, MINNEAPOLIS, MINN.

This firm has both drug store outlets and supermarkets.
(1) 39 drug stores.
(2) 370 food stores.
Located in six mid-western states.
Total miles traveled in trucking: 10 million miles.
(1) 8 million miles for store deliveries.
(2) 4 million miles to stores.
(3) 4 million miles from stores back to the warehouse: (a) 60 percent ofthe 4 million miles back to the warehouse involves "deadheading". (b) 2.4million miles of travel in which trucks are operating without any cargo.Total annual consumption of fuel:
(1) 2.5 million gallons of No. 2 Diesel.
(2) Cost of this fuel is $1.25 million.
(3) Snyders/Red Owl Trucks average 5.09 miles per gallon.
(4) 480,000 gallons of fuel are being used for non-productive purposes.

DRUG FAIR MILEAGE ANALYSIS-1977

Fuel
consumption I

Miles diesel gallons

Total annual miles 975,000 177,270Empty annual miles 487,500 88,635Empty miles possible backhaul 370,500 67,400Empty miles now used for backhaul 26,000 4,700 2 7Net empty miles 344,500 62,700Estimate of additional savings if billed passed 26,000 4,700

I Fuel consumption based on 5.5 mi/gal.
2 Percent.

Senator JOHNSTON. Thank you very much.
Mr. Rothwell, I do not understand why it would be discriminatoryand anticompetitive if actual costs of delivery were granted as a
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backhaul allowance. Are you saying the 'actual cost of delivery would

be filled with phantom costs?
Mr. ROTHWELL. Mr. Chairman, I think it costs 50 cents to ride

the Metro, although they will no longer accept 50 cents.

I was pointing out to the chairman by way of analogy it costs 50

cents to ride the Metro. If I choose to walk, does Metro save 50

cents? That is the problem, incremental costs.
The seller delivers to buyer a, and he incurs an incremental cost.

He has his fleet bought, has salaried truck drivers there; he has

mechanics, his investment, and so forth. The fully distributed cost

is a very different figure than incremental costs.
The incremental costs are relatively insignificant. The 'amount of

money that seller would save by delivering to buyer a at the plat-

form, as opposed to going out to buyer a s place of business and

delivering to buyer a's warehouse is something accountants and audi-

tors could fight about for 50 years.
But, there is a margin that would represent a discrimination in

favor of those who have (a) a truck fleet on the road, empty truck
s

in the vicinity, and, of course, stores in the vicinity to which they

could deliver.
Senator JOHNSTON. What do you think about Mr. Johnson's

proposal?
Mr. ROTHWELL. I think Mr. Johnson misreads the intent of S. 1699,

and I certainly do not agree with him that 1699 would not change

the present FTC interpretation, that everybody at the loading plat
-

form pays the same price. That is the present FTC interpretation.

In my opinion, 1699 would change it radically and that is its

intent.
Senator METZENBAUM. I wanted to find out from Mr. Aders, on

the Johnson proposal, there are two parts to it. One is the first sen
-

tence that provides the seller must offer a backhaul allowance. The

second provision provides that the allowance must be made availabl
e

to all sellers on a nondiscriminatory basis and shall not be less th
an

the amount of the actual transportation costs of delivering the goods
.

Then, it goes on to actually define the transportation costs. Do you

have a position as to whether or not the first part or the second

part or both parts would be acceptable to the industry?

Mr. ADERS. I have heard this for the first time this morning. My

immediate reaction, and I think my studied judgment would be th
e

same. I don't think it would be fair. I think the seller should be fre
e

to choose their own method of pricing. It would not work to the

advantage of either the manufacturer or the buyer to mandate, as

Mr. Johnson suggests.
On the practical level, I don't think his formula for determining

costs is practical either. The averaging of costs in granting the

average costs regardless of the position of the buyer geographically

within the zone doesn't give enough incentive to the distant buyer

to incur the costs, and I don't think it gives recognition to the reali-

ties of the cost situation.
I think it also would tend to give an unearned subsidy to the

nearby purchaser. It, in effect, would discriminate in this way, in

the outlying towns, in favor of the cities where most of the dis-

tribution 

25-094 0 - 78 - 7
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Senator METZENBAUM. To make it mandatory would do that?Mr. ADERS. I am saying there are two thrusts to Mr. Johnson'ssuggestion. One is mandate and the second, average cost. S. 1699 ispermissive which it should be and also permits up to actual costpassthrough.
That is the one we favor and think it is fairest, and in fact isthe only method which will accomplish the purpose of increasingproductive backhaul and, in turn, saving fuel and reducing costs.Senator METZENBAITM. Will you show me where that comes in?Mr. ADERS. I don't have his testimony. I was listening to him de-scribe it.
Senator METZENBAITM. The language that Mr. Johnson proposessays:
Such allowance shall be made available to all the seller's customers on anondiscriminatory basis and shall be no less than the amount of the actualtransportation cost involved in the delivery of the goods. The actual transpor-tation cost shall be the cost that the seller incurs in delivering the goods eitherby operating his own transportation equipment or by payment to a contractor common carrier.

Mr. ADERS. I did not hear you saying anything about average.I have not seen that testimony, but I heard Mr. Johnson talk aboutit. That was an implicit part of his recommendation.Senator METZENBAUM. I guess Mr. Johnson, who referred in histestimony to the ambiguity in 1699, had left us with some moreambiguity.
Mr. ADERS. I don't think 1699 is ambiguous, but I think the testi-mony is.
Senator HANSEN. I am sorry I had to be absent for some of thetestimony given by some of the witnesses, but we have heard someof the people who would like to have the hearing record kept open,and I iask unanimous consent that the record be kept open. Would30 days be possible? One person we heard from hoped it would bepossible.
Senator JOHNSTON. Why don't we make it 3 weeks, so we can getit in before the August recess?
Senator HANSEN. Fine, Mr. Chairman. With that opportunity thento submit questions in writing to panel members and also to affordinterested persons an opportunity to make known their observations,I have no questions.
Senator JOHNSTON. We are going to try to make this part o.f theconversation package which will be reported to the floor beforeAugust. Why don't we reduce that to 2 weeks, say July 15. Wouldthat be time enough?
Senator HANSEN. As far as I am concerned, I will try to cooperate,and I think the people who asked for an opportunity to be heardwill probably be accommodated by that.
Senator JOIINSTON. All right. Additional testimony is to be sub-mitted by July 15.
Senator DOMENICI. Mr. Rothwell, I am not terribly familiar withthis bill, but your testimony with reference to changing the f.o.b.ruling which now exists under Robinson-Patman impresses me.I think we are looking for something, but I don't know that thisbill is the right way. Let me ask you this.
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I have been somewhat familiar with the fact we have a national

problem in backhauling that seems to be only somewhat related to

this issue, but is a much broader national issue that has to do with

present licensing and rules under ICC. Just generally, am I correct,

and, if so, what is this ruling that keeps going through my head?

Mr. ROTHWELL. You have the ICC and its common carrier regula-

tions, the grandfather clause. Certain trucks are permitted to carry

only certain commodities from point a to point b, but not to point

o and so forth.
You get all of these anachronistic regulations and procedures and

an affirmative effort to stamp out competition as it emerges.

There are some people who have put together brokering situations

if a situation says, if anybody is here with an empty truck in Chi-

cago going to New York, we have some radios which are not time

sensitive. We would like to get them to New York at an attractive

price. The ICC will not permit this.
Senator DOMENICI. So we have empty trucks on the highways. They

are in Florida and cannot haul vegetables back. It is not related to

this issue, is it?
Mr. ROTHWELL. It is related to the empty truck issue and the

energy issue.
If S. 1699 becomes law, which I fervently hope that it does not,

that is somewhat less than 2 percent of the problem.
We are focusing on a very narrow thing in response to what has

been. As set out in my statement, over a 10-year effort on the part

of large buyers of groceries, to effect this change, obviously would

be to their economic advantage, very substantial economic advantage.

Senator DOMENICI. Did I hear you say that you did not favor a

situation where a store further away from the point of origin would

necessarily have paid more for transportation than one closer? What

is wrong with that? Isn't that part of the cost, if you have to go

200 miles instead of 50, from the f.o.b. site?
Mr. ADERS. I am glad for the chance to clear up that misunder-

standing. I said I thought it would be fair to give the distant pur-

chaser a greater allowance for picking up and taking back the

product than the nearby purchaser.
Senator DOMENICI. Does the present situation deny that realistic

goal?
Mr. ADERS. That is the problem we are addressing, Senator.

Senator DOMENICI. Does it or doesn't it? Without S. 1699?

Mr. ADERS. The current position of the FTC does not permit the

full realization of that cost saving through a backhaul allowance.

S. 1699 corrects that.
Senator JOHNSTON. You say the problem is in calculating what

that savings in delivery cost is, and the big chains, who have ad-

vantage of size, who have their trucks, have their people employed,

the mechanics and all of that, that their actual additional costs would

be very small. But, to calculate that, by going to the marketplace, by

ICC rules or whatever, would result in a large price differential and

because of this it would, in effect, be a subsidy to these large chains.

Is that a fair statement?
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Mr. ROTHWELL. Yes; except for one thing. I misspoke myself. It isthe seller who already has the fleet of trucks. He has incurred thecost of putting those in place. His accountants have to distributethose costs over a great many transactions, but whatever numbersyou come up with are artificial.
Senator JOHNSTON. They are artificial because the incremental priceis small?
Mr. ROTHWELL. That is exactly right.
Senator JOHNSTON. Let me follow up on this. If that is so, isn't thatreally a part of an efficient operation? Isn't that just a reflection ofthe fact that because he is larger and he has more mechanics, moretrucks, that sort of thing, that he is more efficient?Mr. ROTHWELL. Senator, I am afraid our ideas are not joining. II am talking about the seller's savings and costs, not the buyers.The seller's—he has got his whole package of money downwind.How much does he save by failing to deliver out there at point abecause the fellow buying from point a is at the shipping platform.You get into a lot of argument about that, but it is a very smallamount of money as compared to that fully distributed cost.In other words, if S. 1699 becomes law, from the point of view ofthe buyer, backhauling will probably become the most profitable partof the operation because that is a true price discrimination.The empty truck—now, I have read the record, including yourremarks, Senator Johnston, as the matter was introduced on June15. You talk about a seller with an empty truck in the vicinity. Whyshouldn't he run by Procter & Gamble and pick up a load of soap?That sounds great, but just think about it for a moment. Thebuyer has already assumed the cost of returning that empty truck tothe point of origin. How much extra cost is he going to suffer, ishe going to incur, by running by P. & G. and picking up a truckloadof detergent? The answer is very little extra is it going to cost him,but what is he going to get as his reward? He is going to get somephantom cast figure that is factored into the seller's equation, andour concern is about that margin, Senator. That is gross price dis-crimination.
As you stop and think about it and analyze it, it tears a fat holeinto the whole basic theory of Robinson-Patman.Senator JOHNSTON. But what about these empty trucks? That is awaste of fuel. How would you get to that problem?Mr. RoTHwELL. I view the obsolete procedures and the bureau-cratic tangling of the Interstate Commerce Commission as beingthe chief villain of the empty truck syndrome.
I think if the ICC would permit freight bureaus to spring upcompetitively to pick up that empty truck in Florida, in Miami, andhave them bring back a load on an ad hoc basis, I think we wouldhave a lot more fuel efficiency.
But, we have to build a profit into it, and the ICC not only willnot permit a profit, they won't permit the business to exist.Senator JOHNSTON. In the first draft of this bill, I included lan-guage that would prohibit any kind of practice by any Federal bu-reau or commission or anything else that would encourage wastefulpractices or not permit backhaul.
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It was designed to get at the ICC. We took that out bec
ause we

thought that was too much for this bill at this time.

I personally do not reject that approach for later on. Do y
ou think

it could be done by an act of Congress?
Mr. ROTHWELL. I think the large buyers, with a t

ruck in .the

vicinity, are somewhat shortsighted in not using the 
f.o.b. option

available to them. Today the reason they are not doing 
it is because

it is not sufficiently profitable.
Senator JOHNSTON. The f.o.b. option is on an average

 delivered

price?
Mr. ROTHWELL. It is whatever is set by the seller. Us

ually the

seller cannot afford to set that f.o.b. option at a pric
e higher than

his concept of delivering to the nearest purchaser.

That is generally what the economics of the situation
 is. As long

as the Congress and the ICC permits its own deliver
ed pricings so

there can be cost average, and there is no economic 
disincentive be-

cause of location—right now, zone delivery pricing favors the

purchaser. He wants to be more favored under S. 
1699, and we say

that does too much to violate the principles of Ro
binson-Patman.

That is basically where we are.
Senator JOHNSTON. Would any of the panel members 

like to answer

that?
Mr. ADERS. I think Mr. Daleiden could answer that.

STATEMENT OF FRANCIS P. DALEIDEN, VICE PRE
SIDENT, TRAF-

FIC AND TRANSPORTATION, JEWEL FOOD STORES, 
MELROSE

PARK, ILL.

Mr. DALEMEN. My principal role in my company i
s managing

traffic and transportation operations which is my sole
 occupation. I

would like, first of all, to correct one misstatement which
 came from

Mr. Rothwell. Mr. Rothwell indicated quite clearly he
 felt we have

the option of purchasing f.o.b. plant or taking a deliv
ered price.

This is only true in some circumstances. A large num
ber of our

major suppliers, among them Procter & Gamble, have
 chosen not to

grant an f.o.b. plant option of any kind.
There are many other suppliers of that type. Hence, w

e are faced

with a situation where we are dealing with those very la
rge numbers

of suppliers who control large quantities of the produc
t we buy who

have no option whatsoever to backhaul.
In those cases where we are given a kind of option un

der the cur-

rent interpretations, we are offered, normally, a backha
ul allowance

which is the equivalent of the cost of delivery to the clo
sest customer.

For example, a major bleach supplier in Chicago will
 offer an al-

lowance of 22 cents a hundredweight, which is below 
the cartage rate

in the Chicago area. By contrast, a distributor, a wh
olesaler, or a

chainstore group located in a city as close as Champa
ign, Ill., which

is 133 miles from Chicago would incur a common c
arrier cost of

almost 60 cents per hundredweight to have that product
 delivered.

That is the kind of inequity we are seeking to have era
sed. We are

seeking as well to have the opportunity to pick up fr
om those sup-

pliers who have interpreted the advisory opinions to-
mean they are

not to offer any kind of f.o.b. price at all.
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Now, as far as the determination of the cost savings, that is veryreadily determinable. The sellers, first of all, normally do not oper-ate large truck fleets. The sellers we are working with, the Procter& Gambles, those types of people, typically are large users of thecontract carrier, irregular common carrier, or regular route commoncarrier.
That is the type of trucking service we are talking about or possiblya rail service.
Those rates are published. They are readily available to anyonewho chooses to look for them. They are quoted on demand by any ofthe carriers offering those types of services.
There is no cost accounting mystery about it at all. That is a cloudI would like to have dispelled rather promptly. I will not drag outmy comments. I will furnish my statement and will be happy torespond to any questions about it.
I will simply summarize by saying, we not only operate largesupermarket types of stores, but we have operations which serve aswholesalers to small businesses. Our Eisner food stores in Cham-paign, Ill., serve some 53 agency stores which are extremely smallbusinesses, the smallest being in the neighborhood of $6,000 to $7,000a week in retail sales.
Our fees to those stores are directly based on the cost of deliveryand distribution and various other handling aspects.
Any cost reduction available to this type of activity is passed onthrough those fees.
We think that is a direct benefit to the small businesses which arebeing served.
Senator JOHNSTON. What you are saying is there is no inherentadvantage for large business over small business under this bill?
Mr. DALEIDEN. There certainly is not, Mr. Chairman.
Senator JOHNSTON. Is it possible for both the seller and the buyerto come out ahead if the backhaul allowance offered by the selleris a percentage, say 80 percent of the actual cost of delivery, savedthe seller? Wouldn't this eliminate the problem of phantom freight?
Mr. ROTHWELL. I think I would be forced to give a quick answerto that, Mr. Chairman. I think the circumstances case to case varyso much, I would like to adopt his testimony in reference to JewelTea and Procter & Gamble. You are dealing with bargaining un-equals there.
The people I speak for cannot stand up against Jewel Tea. They

do offer the f.o.b. option, but they try to offer one that is not toosacrificial. They are being asked by S. 1699 to, in a sense provide al-most a rubber yardstick, if you will, to measure. I am afraid historyand experience indicates what would happen.
In your response to your question, I would like to ask if I couldrespond to this by letter, Mr. Chairman, prior to the record beingclosed.
Senator JOHNSTON. Yes; you certainly may.
Senator DOMENICI. Mr. Rothwell, in response to the Chairman, yougave an example of a truck that had already charged what it wasgoing to charge one seller and was now going to another f.o.b. point

in the area to pick up some more commodities. If I heard correctly,
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you were saying the second episode would have no bearing upon the
first freight rate, and, therefore, you were wondering who gets the
benefit of this bargain if it works out.
My question is, is the first transaction regulated by law or would

not the marketplace eventually adjust itself since, if they made more
money on the second haul than they planned, they would begin to
cut the price on the first one? Would that not inure to the consumer?
Mr. RoTHwELL. I think I have misstated. I think I agree with you

in terms of your hypothetical, but what I was trying to project was
the basis for the bill—let's say Safeway has a truck. It is a buyer.
It delivers to its individual stores and makes the last dropoff. It
has a truck in the vicinity, you see. It runs over, not to Procter &
Gamble, but to some other seller, picks up a truckload of merchandise,
takes it back to the warehouse or perhaps delivers it to the stores on
the way back, sort of a reverse routing for the driver.
What you have is an incremental cost experience for the buyer,

Safeway, that bears little relationship to the cost this bill would per-
mit the seller to give to the buyer as compensation, you see.
Senator DOMENICI. I understand that. I assume you did not mean

what I understood you to say. The marketplace might very well
adjust on both hauls, if indeed they are free agents.
Mr. RomwELL. The marketplace, as conditioned by the rules of the

game today—we don't want that jungle back where power and so
forth counts.
Senator DOMENICI. I understand. Would not a requirement that the

Procter & Gambles of this world have an f.o.b. price solve some of
Jewel's problems?
Mr. DALEIDEN. Senator Domenici, it would help. We don't feel

suppliers should be compelled to do this however. This would place,
we think, the practice in a framework that would make it difficult for
both of us to work within. We would rather see it be voluntary. You
are quite right, however, if they were compelled to offer a suitable
f.o.b. dock price, that would help the situation, but it would not re-
solve it.
We think it would create a climate that would make it more diffi-

cult for all of us to work in.
Senator HANSEN. Your last response prompts me to ask if a com-

pany, say Procter & Gamble, has a zone-delivered price and an f.o.b.
price as well, would not the zone-delivered price be subject to some
recomputation. If people are picking up goods at the freight dock,
it would seem to me as though a zone-delivered price would have to
contemplate or reflect the experience a seller had.
I should think we would get into a situation where if these rates

were subject to review by a regulatory board or something like that,
it could be a moving fluid situation. Am I stating something that
seems fair to you?
Mr. DALEIDEN. Any pricing structure is a fluid situation. I would

prefer to cogitate on your question and respond to it later if you
don't mind.
Mr. RoTHwELL. I was admiring your phraseology of the question.

Certainly the f.o.b. pricing and the difference between the f.o.b. price
and the uniform zone delivery price are reciprocal in their terms of
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cost. In effect, if you move one and where it comes—it is always a
question of experience.
Senator JOHNSTON. Thank you very much, gentlemen. You have

been an excellent panel. We would invite any further comments by
letter to us by July 15. Some of you may want to take a look at
Mr. Johnson's proposition. He has a draft of a statute on the back
of his statement and you may want to respond to that.
Or, if there is some third alternative you would like to promote for

the benefit of this hearing today, we would like to hear from you.
[The prepared statement of Mr. Daleiden follows:]

STATEMENT OF FRANCIS P. DALEIDEN, VICE PRESIDENT, TRAFFIC AND TRANSPOR-
TATION, JEWEL FOOD STORES, MELROSE PARK, ILL.

am Francis P. Daleiden, Vice President for Traffic and Transportation
Jewel Food Stores Division, Jewel Companies, Inc. In addition, I serve Jewel
Companies, Inc. as General Traffic Manager. Jewel Companies, Inc. is a
diversified retailer consisting of nine operating divisions and subsidiaries, four
of whom are supermarket operators: Buttrey Food Stores, Great Falls, Mon-
tana; Eisner Food Stores, Champaign, Illinois; Star Market Company, Cam-
bridge, Massachusetts; Jewel Food Stores„ Melrose Park, Illinois.
I am testifying today in support of Senate Bill 1699. This is essentially a

bill to conserve energy and to encourage greater back haul productivity by
making legally permissible the expanded use of back haul by the buyers of
merchandise.
Jewel Food Stores operates 239 supermarket type stories in Illinois, Indiana,

Michigan, Iowa and Wisconsin located in an area which extends to Kalamazoo,
Michigan on the east; Kankakee, Illinois on the south; and Milwaukee, Wis-
consin on the north; Davenport, Iowa on the west. We deliver product to
these stores utilizing a private truck fleet which currently consists of 299
truck-tractors and 732 trailers. Some 285 of these trailers are equipped with
mechanical refrigeration units to handle special needs for the proper protec-
tion of such perishable products as fresh fruits and vegetables, dairy products
and frozen foods.
Our very substantial interest in this subject stems from the fact that our

delivery operations, after transporting product to our stores from distribution
centers in the Chicago area, are unnecessarily compelled to return empty to
the origin distribution center because back hauls of our own product are not
offered at all or are offered at back haul allowances which are so low as to
not compensate us for necessary expenses involved in making the back haul.
As a private carrier we are, of course, permitted to transport only our own

merchandise. We are foreclosed from seeking to transport the goods of others
as a for hire carrier would to fill his otherwise empty back hauls. We are not
asking for authority to transport the goods of others on a for hire basis, but
are simply seeking a clarification of the law to permit our uniform zone de-
livered price suppliers to grant back haul allowances for the goods we are
purchasing on the same basis as our suppliers now incur transportation costs
for those goods when utilizing a for hire carrier or delivering the product
In their own vehicles.
The situation we are currently faced with in respect to those goods sold on

a uniform delivery price basis is affected by and in large measure stems from
supplier interpretations of FTC Advisory Opinion No. 147. Essentially what
this has meant for us is that suppliers operating under a uniform deliveryprice system will either not grant back haul allowances to us at all due to an
alleged inability to operate suitably under the guidelines set out in Advisory
Opinion 147 and subsequent modifications of it, or will grant back haul allow-
ances based solely on the cost of transportation to their closest group of majorcustomers. This typically will result in back haul allowances being offered
at an extremely low level, typically the equivalent of their local cartage rates,and not at all representative of the actual freight costs they incur to pointsfarther out in the pricing zone.
As an example, a bleach supplier operating under the current guidelinesoffers a back haul allowance of 22 cents per cwt for pick up of their product
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at a Chicago area plant. This offer makes it margin
ally attractive for a Chi-

cago area retailer or wholesaler to participate in a bac
k haul program. Under

current FTC guidelines that same back haul allowan
ce of 22 cents per cwt

would also be offered to a retailer based in Champ
aign, Illinois-133 miles

from Chicago—even though the common motor carr
ier rate from Chicago to

Champaign is almost 60 cents per cwt. The retailer 
or wholesaler based in

Champaign, Illinois, who must, as a part of its busin
ess, make deliveries in

or near Chicago, is precluded from participating in
 this back haul program

because the supplier is not permitted to offer him a 
cost-justified allowance

which will properly compensate that retailer or wholes
aler for transportation

based on length of haul. The result, all too frequently, 
is an empty return trip

utilizing close to the same amount of fuel and operating 
expenses which would

have been incurred with a full return load.

Other uniform zone suppliers, recognizing the inequitie
s of this type of situ-

ation, have taken the alternative approach of simply
 not providing any ar-

rangements for back hauls. Unfortunately those who 
have chosen this course

of action include some of the major suppliers to the 
grocery industry, with the

result that a large portion of the product we buy is
 not available for back

haul at all under current circumstances.

This artificial shrinking of back haul opportunities has 
created and will con-

tinue to cause a serious waste of precious fuel and tru
ck capacity, not to men-

tion detracting from badly needed productivity improveme
nts.

To emphasize the magnitude of this energy waste, you sho
uld know that our

Jewel Food Stores truck fleet travels almost 9.5 mi
llion miles a year and in

the process, consumes 2.5 million gallons of diesel fuel
 and gasoline. In oper-

ating this delivery fleet, we know there are existing 
situations where we are

returning empty to our distribution centers after maki
ng store deliveries very

close to suppliers plants or distribution centers while t
heir carriers are de-

livering product to our distribution centers and returni
ng empty—YES, you

hear that correctly—empty trucks virtually passing one 
another while we have

a pressing need nationwide to conserve fuel!

Nationwide studies indicate that restrictions on private ca
rriers result in

their trucks traveling empty about 30-40 percent of th
e time. We do only

slightly better than that nationwide estimate and then o
nly because we work

awfully hard at operating as efficiently as possible. Even 
assuming only 25

percent empty miles, however, our Jewel Food Stores opera
tion alone has the

capacity for another 2.3 million annual miles of transporta
tion service theo-

retically capable of saving 575,000 gallons of fuel.

While we do not propose to review the transportation opera
tions of each

of our operating divisions today, we do wish to briefly revie
w with you the

operations of our Eisner Food Stores Division to demonstrate the
 special prob-

lems of smaller more rural chains.
Eisner Food Stores Division of Jewel Companies is headquartered i

n Cham-

paign, Illinois and operates major distribution facilities at that loca
tion. From

that location, Eisner serves 34 corporate stores and 53 agency stories
 in central

Illinois and Indiana. These agency stores are independently ow
ned small

businesses whose product is furnished by Eisner Food Stores as a 
wholesaler

in such quantity and for such product lines as they may choose to b
uy from

Eisner. These agency stores interestingly range from approximately $7
,000 per

week in retail sales up to a maximum of about $75,000 in retail sales,
 with

the entire group averaging less than $20,000 a week in retail sales. These

agency stores are in such towns in Illinois as Hoopeston, Cerro Gordo, Ar
cola,

Bement, Moroa and Monticello, helping to serve the food needs of these 
pri-

marily agricultural communities.
The delivery system serving these agency stores as well as the Eisner cor-

porate stores is provided by an irregular route motor carrier engaged on a

round trip and weekly basis to provide dedicated transportation services for

Eisner.
This delivery service, even though contracted far from a certified common

carrier, is accordingly also subject to the same need for back haul to fill what

would otherwise be empty return trips from the Eisner corporate and agency

stores.
This particular operation utilizes 29 truck-tractors and 111 trailers traveling

almost 2,700,000 miles annually and utilizing about 550,000 gallons of diesel

fuel annually. Their situation, located farther from supplier locations in dense
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metropolitan areas such as Chicago, is such that they unavoidably have aneven higher empty return ratio than our Jewel Food Stores operations. Weaccordingly anticipate that the bill herein supported will be of vital help inproviding back haul operations for an operation in a dense metropolitan area,but likely even more so for an operation such as that of the Eisner FoodStores. pattern.
Thus the small agency stores served by Eisner Food Stores stand to gain ona comparable basis to a large retail store simply because the fee of the whole-saler serving them is largely dependent upon the very level of distributionexpenses we are working to reduce by improving back haul opportunities.In summary, we have examined this bill as it would affect those of ouroperations which have heavy concentrations in dense metropolitan areas aswell as those which. operate in more rural areas. We have those of our opera-tions which are served totally by private trucking operations as well as thoseserved by dedicated for hire motor carrier operations. After this examination,it is clear that the type of back haul assistance provided by this bill willgreatly increase back haul opportunities for all of these various divisions andoperations with the result that large amounts of fuel will be saved and verysignificant productivity increases in distribution will be realized. We believethat these benefits will not only benefit our company, but will benefit thegeneral public.
We heartily support Senate Bill 1699 and urge your favorable considerationof it.
Senator JOHNSTON. Let me ask each of you to summarize, if youcan do so, within 5 minutes. Perhaps we will have some time forquestioning.

STATEMENT OF ROCCO Q. LOPARDO, CHAIRMAN OF THE BOARD,
PRIVATE CARRIER CONFERENCE, INC., WASHINGTON, D.C.
Mr. LOPARDO. My name is Rocky Lopardo, and I am chairman ofthe board of the Private Carrier Conference. I represent 5,000 mem-bers. We are in support of S. 1699. I might add we are 1 of 13 mem-bers of the American Trucking Association and, in this particularcase, we are taking independent action.
I would like to quote statistics. I think it is important to note wehave about 231/2 million trucks on the road and 221/2 are privatecarriers, This information is published by American TruckingTrends. I would like to say fuel conservation is an important issue.All of us in the private carrier industry have spent many, manythousands of dollars to add air shields to our cabs so we can deflectthe wind and get better fuel consumption.
We schedule deliveries to our warehouses and to our stores or ourplace of business so we can have less idle motor time.We do everything possible to keep our trucks running properlyand efficiently and help save fuel.
I might also add, and I think it is important at this point, to stressthat private carriers, and many of us are in the food business, areprivate carriers because we have to be.
Service and economic conditions dictate in these situations that wedeliver to our own place of business, as common carriers cannotproperly compete, and providing an incentive to eliminate emptybackhaul is very, very important to us.
We feel that support of S. 1699, and it would only be redundant toreview it, would simply clarify the position for those suppliers whoare willing to negotiate a rate, but cannot do so because the FTC lawis ambiguous.
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In this respect, Mr. Chairman, we wholeheartedly support S. 1699.

I would like to say it is like motherhood and apple pie, but you

are on the right track. You are saving fuel. You are saving expenses

which will ultimately be passed on to the consumer, and I think this

is what it is all about.
Thank you.
[The prepared statement of Mr. Lopardo follows:]

STATEMENT OF Rocco Q. LOPARDO, CHAIRMAN OF THE BO
ARD, PRIVATE CARRIER

CONFERENCE, INC.

Mr. Chairman and Members of, the Subcommittee, my name is R
ocky Lopardo

and I appear before you today in support of S. 1699 in
 my capacity as past

President and current Chairman of the Board of D
irectors of the Private

Carrier Conference. PCC has more than 5,000 private 
carrier members repre-

senting every American industry including the food in
dustry of which my

company, Grand Union, is a part. Private carriers are non-
transportation com-

panies which utilize trucks to carry their own goods to their 
own customers and,

on return, to pick up from vendors incoming supplies a
nd products for their

own business use. These companies are members of the Pr
ivate Carrier Con-

ference, an affiliate of the American Trucking Associations. 
PCC, as a separate

trade association, however, is completely independent in t
he formation and im-

plementation of its policy directives. By special directive o
f the Board of Di-

rectors of the Private Carrier Conference, I have been asked 
to state our support

for S. 1699 which we think will contribute to a partial reso
lution of the empty

backhaul problems, which have faced some private carr
iers for many years.

In many ways, non-ICC regulated private carriers, contrar
y to what other-

wise might be the general impression, comprise a substant
ial, perhaps the most

substantial segment, of the entire trucking industry which
 also includes the

ICC regulated public carriers. ATA's publication, "Ameri
can Trucking Trends,

1975", points out that there were over 23.5 million trucks r
egistered in the

United States as of 1974, the latest statistical year. Of thi
s 23.5 million vehicles,

22.5 million vehicles were private. This exceeds 95 percent o
f all vehicles on

the highways in the United States. What does this represent
 in terms of the

number of private carriers? There have been various estima
tes by the ICC and

the Department of Transportation ranging from a low of 85,
000 to a high of

115,000 interstate private carriers. The 1972 Census of Transpor
tation estimated

that on a total interetiy ton mile basis, including all freigh
t commodities, non-

ICC regulated private and exempt motor carriers accounted fo
r 57.9 percent

of total intercity ton miles by truck. It has been conceded by 
the Interstate

Commerce Commission that the bulk of intercity motor traffic 
is, therefore, not

economically regulated trucking, but non-regulated trucking.

Significantly, private and other forms of non-regulated truck 
transportation

now constitute the largest share, revenue basis, of intercity 
freight. A recent

Summary of National Transportation Statistics released by th
e Department

of Transportation in its Annual Report, June 1976, indicates
 that some $26.1

billion was expended for unregulated intercity trucking while some $22.7

billion was expended for regulated intercity trucking. What do all these

figures really add up to? In my view, they show that the private
 carrier, by

any measure you want to use, is a very substantial part of the t
rucking indus-

try and may now in 1977 very well be the backbone of the trucki
ng industry in

the United States.
Now to our backhaul problems. Private carriers cannot trip lease 

their drivers

and vehicles when they have an empty backhaul to regulated ca
rriers. Private

carrier corporations cannot haul on a compensated basis for re
lated corpora-

tions when such transportation would eliminate empty backhau
ls. These are

ICC created restrictions. Finally, and as is the focus of S. 1699, 
private car-

riers do not have sufficient economic incentive to utilize empty backhaul

capacity to pick up goods which they have purchased from t
heir vendors for

return haul to their plants and warehouses. Thus, while S. 1699 w
ill not resolve

all backhaul problems, this legislation will, nevertheless, addres
s a significant

empty backhaul problem which has in no way been created b
y any ICC

restriction.
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As a matter of ICC transportation law, private carriers have a legal right tohaul their purchased goods to fill out otherwise empty backhauls. However, asa matter of Federal Trade Commission interpretation, this practice—in terms
of adequate compensation or incentive for such hauling—has been open toquestion since 1967 when the FTC first raised an informal objection to thematter of a seller granting "backhaul allowances" from a uniform averagezone delivered pricing system. Over the years, the Federal Trade Commissionhas tried to "clarify" this 1967 interpretation by emphasizing that, if a sellerchooses to, it may also establish an f.o.b. origin price and sell to a companyhaving its own trucks so as to permit •these companies to pick up their owngoods and achieve a transportation savings from having purchased the goodsf.o.b. dock. This, however, has not worked out as a resolution of the problem.Many vendors seem reluctant to establish f.o.b. origin prices when they havealready established a uniform zone delivered pricing system. Other vendorsestablish f.o.b. dock prices too high to induce private carriage pickups. Stillothers, notwithstanding the FTC warnings, grant "backhaul allowances" offthe uniform zone delivered price which are insufficient and do not representwhat the actual common carrier freight rate would be for the total distance agiven product is moved or what their costs for their own private carriagemovements are. S. 1699, accordingly, provides a remedy by allowing the sellerwith such a pricing system to give his buyer who has a private fleet of trucksthe equivalent of the common carrier rate for the actual distance from theseller to the buyer as an incentive to utilize empty private truck backhaulcapacity. Also if the seller would otherwise deliver the goods in its own privatefleet, this seller would be able under S. 1699 to allow its buyer the actual costof the seller's private truck transportation.
Private carriers, therefore, see this bill in terms of incentive. If sellers areallowed to give a transportation allowance which is the equivalent of the actualprice of transportation by regulated common carriers or their actual privatecarriage costs, depending on how the goods would have been moved, privatecarrier buyers will utilize their vehicles to pick up the goods that they buy tohaul to their home destination. Most importantly, this means the goods can bebought without this seller applied zone delivered transportation cost element.This dollar savings, achieved by encouraging the buyer private carrier to haulhis own goods back from his vendor, will directly benefit consumers by allowingthe private carrier, who is after all in a non-transportation primary business, topass along savings so achieved in the pricing of the end product involved.I need not emphasize how important this is to the food industry. This ofcourse has a direct relation to increased productivity in a time of inflation.There is also a very real fuel conservation factor. Where regulated carrierswould otherwise deliver the goods, the utilization of empty private carriagebackhauls would greatly improve the utilization of private carrier fleets byputting the expenditure of their backhaul fuel to a good economic purpose,namely, hauling fully loaded trucks. It would also either reduce the expenditureof fuel by regulated carriers or permit them, as they are in a unique positionto do, to solicit the traffic of other shippers who have no private fleet backhaulcapacity. Moreover, and of particular relevance to the food industry, directfuel expenditure would be reduced in those cases where sellers have their ownprivate fleets and use them to deliver their own products with resulting emptybackhauls of their own. S. 1699 would encourage such sellers to give allowancesto buyers up to the equivalent of their actual delivery costs so as to eliminatethis seller's private carriage movement and allow a balanced private carriagemovement in the buyer's fleet.
At this point it is important to stress that private carriers are privatecarriers because they have to be. Service and economic conditions dictate privatecarriage in certain situations where common carriage cannot compete in themarketplace. This is true notwithstanding the empty backhauls that existamong some private carriers. Providing an incentive to eliminate some of theseempty backhauls would not increase the number of private carriers, but itwould increase the effectiveness of the utilization of the equipment of theprivate carriers.
Although this empty backhaul problem affects many industries, it is par-ticularly acute in the food industry of which my company, The Grand UnionCompany, is a member. I can personally testify to the assistance which passage
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of S. 1699 would be to my company, to the food industry ov
erall, and to many

other industries that of necessity rely heavily on private 
carriage transporta-

tion. S. 1699 removes confusion and doubt which has exist
ed since 1967 as to

the application and meaning of advisory opinions of the F
ederal Trade Com-

mission. The Private Carrier Conference, therefore, endors
es this legislation.

Senator JOHNSTON. Next, Mr. McMorris.

STATEMENT OF BONN D. McMORRIS, VICE CHAIRMAN, AMERI
-

CAN TRUCKING ASSOCIATIONS, INC., WASHINGTON, D.C., ACCOM-

PANIED BY LANA BATTS, ASSISTANT DIRECTOR, DEPARTMENT

OF ECONOMICS, AMERICAN TRUCKING ASSOCIATION

Mr. McMoRms. Mr. Chairman, members of the subcommittee, my

name is Donn D. McMorris. I am vice chairman of American Truck-

ing Associations, Inc., 1616 P Street NW., Washington, D.C. 20036.

I have with me Ms. Lana Batts from the American Trucking

Association also. She is assistant director of the department of

economics.
ATA is the national trade association of the motor carrier industry,

representing all types of motor carriers, with affiliated associations

in every State and the District of Columbia.
Of the 13 affiliated national conferences of specialized types 

of

motor carriers, the Private Carrier Conference does not agree with

the ATA position and has made its position known to the sub-

committee.
My personal involvement in the trucking industry spans some 40

years. I am chairman of the NW Transport Service, Inc., headquar-

tered in Denver, Colo. NW Transport is a general freight motor com-

mon carrier operating in the States of Colorado, Idaho, Nebraska,

Utah, and Wyoming.
I welcome this opportunity to address S. 1699, Diesel Fuel and

Gasoline Conservation Act of 1977.
The proposal is misleading insofar as it being offered to save 100

million gallons of fuel a year. Our research indicates the figures

have little basis in fact and my detailed testimony sets forth our bases

for making such a statement.
More important, whatever little savings will accrue to certain

grocery chains will be at the expense of regulated carriers, in most

instances.
A great many of our carriers transport food commodities. Since

there is a finite amount of freight to be moved, switching freight

from one carrier to another does not, in itself, achieve fuel conserva-

tion.
In fact, over the long run, we believe it can be shown the for-hire

carrier with his efficient freight distribution and consolidation oper-

ations, not to mention the regular service he is obligated to perform,

is the more efficient carrier in terms of fuel consumption.

The regulated carriers provide the highest level of transportation

service found anywhere in the world.
This high level of service has been achieved because the regulated

carriers have been obligated to provide services without discrimina-

tion or undue preference or prejudice to individuals, businesses, or

localities.
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The regulated motor carriers meet their obligation to serve thegeneral public by balancing their operations multidirectionally tominimize empty miles and time.
Passage of legislation like S. 1699 will only tend to unbalance thiscomplex network of freight distribution performed by regulatedmotor carriers.
The fact is the proposal for broadened customer ba,ckhauls will beutilized by only a few of the giants in the food industry.Small firms simply cannot afford to have trucks away from theirbase and primary source of business and take extra time and distanceinvolved in backhauling.
What appears to be sought is a competitive advantage and not areduction in fuel usage. It is a case of possible discriminatory legis-lation favoring the large food chain over the smaller businessman.Conservation of fuel is a prime goal of the motor carrier industry.I am chairman of the ATA Energy Committee which was createdand dedicated to fuel conservation.
My full statement which is being presented to you this morningincludes a pamphlet which will indicate our efforts and goals.Not mentioned in my statement, but something which I feel yoursubcommittee should have is ATA's recent statement on the Presi-dent's energy proposals. Reading of that statement will indicate thedepths of our concern and the sincerity of our commitment to fuelconservation.
The proposed legislation under consideration today, in our estima-tion, is not one which will produce a real fuel sayings.Thank you.
Senator JOHNSTON. Is our trucking system so rigid that, if an in-crease in backhauling were to occur, trucks supposed to fronthaulthose cargoes would be sent out anyway with no change in operation?Mr. McMoRms. I am not sure I understand your question. Wouldyou try that on me again?
Senator JOHNSTON. I am asking, is our trucking system so rigidthat if this bill were to pass, the trucks who were supposed to front-haul those cargoes would be sent out empty anyway with no changein operations?
Are you saying this bill would result in no change in -operation?Mr. McMoRms. This bill would result in some changes in opera-tions, but I might point out we are hearing a lot of conversationabout truckload traffic, and there is a distinction between truckloadtraffic and the less than truckload traffic.
Many of the changes would occur in the less than truckload traffic.Many routes are served by the common carrier industry today on adaily basis regardless of the amount of traffic. They also pick uptraffic on those routes .and any loss of traffic on those peddled routeswill not be replaced.
Mr. LOPARDO. We are far from rigid. We have been backhaulingfor many years with those companies who are willing to providebackhaul allowances. It has had very little serious adverse effect onthe for-hire trucking industry. We only use the number of trucksrequired to perform the service and that would be true of any effi-cient trucking operation.
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Senator HANSEN. Mr. Chairman, if this question has been asked,

I apologize. In your statement, Mr. McMorris, you make the charge

that there won't be any significant amount of fuel saved. Then you go

on to say the reason you reached that conclusion, I gather, is the

study, from which such a conclusion might be extrapolated was never

intended to address the issue of fuel savings; that all trucks on the

highway, whether they are half-ton pickup trucks to the biggest

that may be running, are counted by concluding x number of trucks

will have to make fewer trips, but figuring on the basis of the larger

truck, some savings of $330 million per year have been reached.

Do I understand you essentially to be making this sort of charge?

Mr. McMoRms. I charge the alleged savings are not backed up by

fact in any possible manner. In the studies the ICC has made and has

previously been referred to here this morning does not support it in

any manner, these facts or allegations, facts of savings and, as a mat-

ter of fact, no one knows exactly what that number is.
I haven't heard any numbers here today, other than some wild num-

bers taken out of the air.
Senator HANSEN. I think, Mr. Chairman, everyone would agree

with you that if there is a way we can save fuel, that is a laudable

objective and desirable goal, but on the other hand, I need not say

to you we want to examine the other ramifications of this legislation,

and to make certain we do not unwittingly damage those segments

we already agree are important in our national life and should be

preserved.
Let me compliment you on the objective that I know has prompted

your introducing the bill and express appreciation for the oppor-

tunity to hear from some experts to enable us to make a judgment.

Mr. McMoRms. I heard remarks a moment ago concerning the fact

a truck might go into a place like Florida with general commodities,

regulated commodities, and he could not return with produce.

I am sure none of us is trying to be an expert on ICC law at the

present time, but that situation just plainly does not exist. If you

go in with general commodities into a territory and you wish to re-

turn with agricultural produce, food products that have not been

processed, you can haul those freely in interstate commerce today.

It is the commodity going down that is regulated.
Senator DOMENIC'. Perhaps I used the wrong example when I

made that statement. I am not an expert on it either, but I assume

backhauling nationally is a problem aside from that which we are

attempting to cure here.
Mr. McMoRms. It is 3 percent and that is what the ICC study

reflects. We all know there are consuming areas and producing areas

as relates to balance.
I am sure we can all understand all of the grocery trucks that go

into our bedroom areas to unload a load of groceries to a chain gro-

cery or otherwise are not going to find in the immediate area a load

to go back to their warehouse with. I find it difficult to believe we

are going to materially reduce their empty mileage with the passage

of this bill.
[The prepared statement of Mr. McMorris follows :1
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STATEMENT OF DONN D. MCMORRIS, VICE CHAIRMAN, AMERICAN TRUCKING Asso-
CIATION, INC.

Mr. Chairman, and members of the Subcommittee: My name is Donn D.McMorris and I am Vice Chairman af American Trucking Associations, Inc.,1616 P Street, N.W., Washington, D.C. 20036. ATA is the national trade as-sociation of the motor carrier industry, representing all types of motor car-riers, with affiliated associates in every State and District of Columbia.Before I begin my testimony, I would like to note that one of thirteenaffiliated national conferences of specialized types of motor carriage—namely,the Private Carrier Conference—does not agree with the ATA position and,I believe, will make its position known to this Subcommittee.My personal involvement in the trucking industry spans some 40 years. Iam Chairman of NW Transport Service, Inc. headquartered in Denver, Colo-rado. NW Transport is a general freight motor common carrier operating inthe States of Colorado, Idaho, Nebraska, Utah and Wyoming.I welcome this opportunity to address S. 1699, "Diesel Fuel and Gasoline Con-servation Act of 1977." As this Subcommittee undoubtedly has come to realize,fuel, its use and conservation are very complex and sometimes controversialsubjects not given to simplistic solutions. As a major industry of this nation,the trucking industry regulated by the Interstate Commerce Commission isjust as concerned as you are about the future energy needs of the country. Ourwhole existence depends on an adequate supply of fuel. Therefore, we verymuch want to help achieve a national approach to fuel conservation. Towardthis goal, ATA has created an Energy Committee, of which I am serving asits Chairman. A little later on I will explain the function and duties of thisvery important ATA Committee, but first I would like to explain a little aboutthe motor carrier industry.
The regulated motor carrier industry is primarily made up of small busi-nesses. Of some 16,000 regulated carriers, almost 13,000 have annual operatingrevenues of less than $500 thousand. Even the largest motor carriers are smallbusinesses when compared with the economic corporate giants which are be-coming so prevalent in America today. And yet this widely diverse industryhas managed to provide the highest level of transportation service found any-where in the world. Moreover, this high level of service has been achievedbecause the regulated carriers have been obligated to provide services withoutdiscrimination or undue preference of prejudice to individuals, businesses, orlocalities. And finally, it is important to realize that the regulated motor car-rier industry is a very important segment of the only transportation system inthe world still controlled and operated in the private sector.Regulated motor carriers meet their obligations to serve the general publicby balancing their operations multi-directionally to minimize empty miles andtime. I say "multi-directionally' because few for-hire operations are made upof two-way directional flows—a front haul and a back haul. Freight move-ments, by nature, are unbalanced at any given point in terms of weight,volume, equipment requirements and time.
Passage of legislation like S. 1699 will only tend to unbalance this complexnetwork of freight distribution performed by regulated motor carriers. Thisbill would perhaps solve, to a very limited extent, a backhaul problem for asmall segment of the transportation community, but at the expense of theoverall transportation community. There is only so much traffic to be moved.More freight will not be created by this provision of the bill. If the buyer isgiven the opportunity to haul property from his seller's place of business tohis own, he would do so by taking the movement away from either the selleror the common or contract carrier providing the transportation service for theseller. This means emptying one truck to fill another. There would more thanlikely still be an empty truck movement. The regulated carriers' balance ofmulti-directional movements would be adversely tampered with.
Of primary importance to this Subcommittee is that a valid case cannot bemade that any significant amount of fuel will be saved by the provisions ofS. 1699. Consider, for example, the charge "that 30-40 percent of the trucksused in the food distribution industry are presently hauling nothing but air."This estimate originally made by the National Commission on Productivity in
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1973,1 and based on a book by Dr. Gordon Bloom in 1972.2 Dr. Bloom's original

estimate was taken from the Truck Weight Study sponsored by the Fede
ral

Highway Administration (FHWA) as reported in Table HT-1 of Highway

Statistics, which reports the percentage of trucks carrying loads. Unfortunately,

Dr. Bloom is guilty of using a study for a purpose for which it was never

designed. Truck Weight Studies conducted by FHWA are done on a continuing

basis and cover all types of trucks—for the smallest pickup utilized for p
er-

sonal use to the largest twin trailer combination. It is merely a truck counting

and weighing study and not a backhaul study. Nor is it a commodity study

but merely records certain body types as being empty or loaded. And finally,

the study covers movements conducted only in the daylight hours of summer.

Recognizing the inherent defects in this study, the Interstate Commerce

Commission in conjunction with the Productivity Commission, the Department

of Transportation, and the Federal Energy Administration, conducted a much

more valid study last year to determine the amount of empty truck miles. The

results of that study show that only 20.4 percent of all truck miles in 1976

were empty.' The study concluded that traffic imbalances are the foremost

cause of empty truck miles. The second cause for emptiness is the use of

specialized equipment such as tank trucks and auto carriers. The study also

found that empty trucks passing empty trucks happened only three percent

of the time.
We have also read that the Federal Energy Administration has estimated

"conservatively" that 100 million gallons of fuel could be saved with enactm
ent

of this bill. This just isn't true. The estimate was made by the members
 of

the Food Industry Advisory Committee and was never endorsed by FEA.
 In

fact, the FEA, in a letter, dated August 15, 1975, to the Federal Trade Co
m-

mission,' remarked that the figure was "somewhat overstated." "Somewhat ov
er-

stated" is too mild a word when one reviews the genesis of the estimate. I
t is

based on no hard data. No objective study was undertaken. It is merely ba
sed

on a series of unsupportable assumptions. For example, the Food Indus
try

Advisory Committee assumes that 75 percent of all their inbound truck tonnage

originates in areas served by distributors' fleet. This means that one m
ust

assume that 75 percent of the nation's food processing and distribution fa
cilities

are located near retail store outlets. In our highly suburban environmen
t, this

is a highly unlikely assumption.'
The Federal Energy Administration in a response to a question posed b

y

its own Food Industry Advisory Committee as to why it wasn't seekin
g a

change in fair zone pricing systems, said on October 19, 1976:

It is felt that energy conservation potentials in this area are smaller rel
ative

to other areas which would produce greater returns as a result of F
ederal

regulatory or policy actions.
Among the other areas with greater potential in fuel saving in the truc

king

industry, the FEA listed the encouragement of intermodal freight oper
ations,

and increased truck weights and sizes.'
Moreover, a recent study by the Federal Energy Administration 

entitled,

"Potential Fuel Conservation Measures by Motor Carriers in the 
Intercity

Freight Market," did not address the issue of the type of backhauls under

1 "Productivity in the Food Industry," a report by the staff of the N
ational Commis-

sion on Productivity, 1973.
2 Gordon F. Bloom. Productivity in the Food Industry (Cambridge

: MIT Press, 1972).

1"Empty/Loaded Truck Miles on Interstate Highways During 1976," Bureau of

Economics and Bureau of Operations, Interstate Commerce Commission, April 19
77.

4 Letter from Frank G. Zarb, Administrator, Federal Energy Administration to L
ewis A.

Engman, Chairman, Federal Trade Commission, Aug. 15, 1975.
The rounding to the largest 100 million also renders the figure highly suspect. I am

reminded of the estimate made by the Environmental Protection Agency that elimi
na-

tion of gateway restrictions by the Interstate Commerce Commission would reduce fuel

consumption by 300 million gallons. Subsequent evidence based on hard data, showed

that, in fact, only 21 million gallons had been saved. Could this be another case of
highly inflated figures aimed at achieving a policy change in the name of energy con-

servation?
Statement read by E. W. Gregory, Transportation Program, FEA, to the Food

Industry Advisory Committee, Oct. 19, 1976.
"Potential Fuel Conservation Measures by Motor Carriers in Intercity Freight Mar-

ket," prepared by Charles River Associates for the Federal Energy Administration,
March 1977.

25-094 0 - 78 - 8
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consideration in the instant bil. Only areas offering valid saving potential were
considered in the study.
Our studied conclusion is that data simply do not exist to allow even a

cursory estimation of the minimal fuel savings to be obtained. But whatever
is to be gained by one segment of the food industry will hurt those regulated
carriers which must serve the entire shipping public.
The fact is that the proposal for broadened customer backhauls will be

utilized by only a few of the "giants" in the food industry. Most firms simply
cannot afford to have trucks away from their base and primary source of
business and extra time and distance involved in backhauling. What appears
to be sought is a competitive advantage, and not a reduction in fuel usage.
In conclusion, ATA believes that the present regulated motor carrier system

offers the greatest potential for the minimum amount empty mileage for all
carriers. As I stated at the beginning of my remarks, the energy crisis does
not offer any easy solutions.
The Interstate Commerce Commission is presently assisting motor carriers

in maximizing their full hauling capacity, and reducing, to the fullest extent
possible and practicable, the amount of empty truck mileage. It has in the
last few years eliminated circuitous gateways, encouraged more direct routing
for carriers, considered operational feasibility in granting operating authority,
and acted wherever it could to save fuel and reduce energy consumption. Also
the Commission has authorized the innovative approaches of motor-for-motor
substituted service and convenience interlining. With specific regard to empty
backhauls, it has increased its consideration of such problems in determining
whether to grant or deny applications for motor carrier authority. The ICC
has also undertaken an ongoing study of the empty backhaul situation with
a view of alleviating the problem where it can.

Conservation of fuel by the motor carrier industry is happening today. These
efforts are under the direction of the ATA Energy Committee and include such
areas as (1) technological improvements, (2) operating efficiencies, and (3)
liberalized size and weight restrictions. Included with this statement are two
pamphlets, one entitled "The Fuel You Save Today Will Be Your Fuel Supply
Tomorrow" and the other, "The Fuel We Save May Heat Your Home." These
two pamphlets will give you a quick review of some of the meaningful efforts
of the motor carrier industry toward fuel saving.
In closing, the regulated motor carrier industry is willing and anxious to

work with you and the staff of this Subcommittee to address these areas of
proven fuel savings for all carriers, and not efforts which will merely give
unfair competitive advantages to a select few in the name of fuel conservation.
For all of the foregoing reasons, we respectfully request that S. 1699 not be
recommerided by the Subcommittee for enactment into law.
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THE FUEL
YOU SAVE
TODAY

WILL BE YOUR
FUEL SUPPLY
TOMORROW

The 1970s will be a watershed decade for the trucking
industry. In many respects, the fuel-sufficient environ-
ment we knew in the post-World War II period ended
abruptly with the Arab oil embargo of 1973-74. The
ensuing energy crisis coincided with a peak in domestic
oil production and the startling realization that our sup-
ply of fossil fuels is running low at a dangerously rapid
rate.

The trucking industry was caught as much off-guard
as the general public, but we are learning quickly that
every step we take to conserve this finite energy supply
will prolong the life of our industry, which is solely de-
pendent on petroleum to power its vehicles.

Fuel-saving devices once deemed too expensive to
be practical are now paying for themselves as the price
of diesel increases steeply, almost doubling in the fou:-
year period 1972-76 from 30 cents a gallon to 52 centb a
gallon.

Support for the 55 mph speed limit is growing as test
after test confirms the fuel-savings of the lower speeds,
and many companies now police their own drivers,
clocking their speeds with "highway patrol" type radar
guns. In fact, a recent National Highway Traffic Safety
Administration survey showed that only trucks, of all
vehicles on the highways, averaged less than 55 mph.
More trucks are being built with speed governors,

engines are being set at lower rpm's and motor carriers
are opting for the "fuel-saver" packages offered by
manufacturers. The Department of Transportation es-
timates that the sale of fuel-saving equipment on new
trucks increased by 400 per cent in only one year, bet-
ween 1975 and 1976.

Intercity motor carriers of property, including regu-
lated for-hire carriers, private carriers and non-
regulated for-hire carriers, consumed approximately
10.1 billion gallons of fuel in 1976, less than 3.8 per cent
of all petroleum used in the United States. This remark-
ably small percentage is less than one-seventh the
amount of fuel used by private automobiles.

Nonetheless, motor carriers are continuing to develop
ways to stretch out the fuel supply, because when it
goes, so do we. Any equipment or practice that con-
serves even the smallest amount of fuel should be
adopted. We should lose no opportunity to convince the
public of the need to conserve fuel and of the trucking
industry's efforts to do so. We should continue to seek
an increase in state weight and length limits and we
should bolster driver training efforts to instill energy-
saving attitudes in our drivers. For the fuel we save
today means a delivery tomorrow.
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There are many ways in which the trucking industry,
individual companies and-auxiliary industries such as
truck and tire manufacturers can save energy. Even
individual drivers have an impact on the fuel-use statis-
tics. Many of the possibilities presented here will
achieve only minimal fuel savings when used alone, but
the overall savings will increase as each opportunity is
taken.
The public relations efforts outlined below, while not

fuel-savers in their own right, are essential if the public is
to understand the monumental conservation effort un-
dertaken by the trucking industry. In particular, the fed-
eral and state governments must be made aware that
the industry is doing what it can to cut back on its already
small share of U.S. oil consumption.

WHAT THE INDUSTRY CAN DO

1. Work to increase size and weight limits in the 14
states that do not allow truck gross weights to reach the
federal 80,000-pound maximum and in the 20 states
that do not permit twin trailers of 65 feet or more. (Eight
states do not allow either 65-foot twin trailers or 80,000
pound trucks.) It is estimated that fuel savings would
reach 239.2 million gallons a year if these states' laws
could be brought in line with the federal weight standard
and the 65-foot length limit.

2. Promote practices such as the motor-for-motor
substituted service presently approved for certain Mid-
west carriers. Under this plan, one carrier whose trac-
tors would return to Point B empty after delivering a load
to Point A, could arrange to transport to Point B the
trailers of another carrier who had more trailers at Point
A than he had tractors to haul them. The great advan-
tage of this process is that it reduces the number of
empty miles.

3. Establish a fuel-efficiency committee to review in-
dustry fuel conservation efforts and coordinate data col-
lection and information sharing by trucking companies,
suppliers and the government.

4. Encourage the reduction of unnecessary au-
tomobile traffic to slow down depletion of the available
fuel supply.

5. Encourage the development of solar energy, wind
energy, hydroelectric energy and, where safe, nuclear
energy. Wherever possible, encourage industries and
homeowners who depend on fuel oil — essentially the
same product as diesel — to convert to other energy
sources and free the supply of liquid fuel for transporta-
tion.
6. Increase institutional advertising to convince the

public of the importance of trucking's role in delivering
75 per cent of the goods they use 'every day, and to
dispel the image of the gas-guzzling, road-hogging,
emission-spitting truck.

7. Publicize the conclusions of the recent National
Highway Traffic Safety Administration study which
found that cars and buses speed on U.S. highways
more than trucks do. The NHTSA "55 MPH Fact Book,"
based on data collected in 1975, reports that passenger
cars averaged 56.2 mph, buses, 55.4 mph, and trucks,
54.8 mph. ATA Chairman Robert H. Shertz has made a
point of mentioning these findings in speeches delivered
all over the country.
8. Prepare industry fuel-conservation exhibits for

state conventions of motor carriers and related indus-
tries. Trucking companies and their associations should
also develop programs for presentation to PTAs, church
groups, schools and other civic organizations.
9. Increase the number of scholarships sponsored

by motor carriers, particularly for the study of fuel-
efficiency in truck engines, bodies, practices and proce-
dures.

WHAT THE MOTOR CARRIER CAN DO

1. Name a fuel staff or director to coordinate conser-
vation efforts. Many companies experience manage-
ment problems when a fuel-conservation plan creates
conflicts between different departments. Budgeting
problems often occur, for example, when new radial
tires take a big chunk out of the maintenance director's
budget to cut down on the fuel costs incurred by the
operations director's department.

2. Install as many fuel-saving devices on your
equipment as possible. Radial tires, air deflectors, fan
clutches and low-rpm, high-torque rise engines have
been shown to cut back fuel use by as much as 25 per
cent. Some trucks, particularly tankers, can also take
advantage of lightweight metal construction, which in-
creased the fuel-efficiency of one motor fuel delivery
fleet by 7.5 per cent. In addition, truck manufacturers are
experimenting with aerodynamic design and further im-
provements in engines and transmissions.

For a basic three-axle $42,000 tractor, the cost of a
fuel-saving engine-transmission-fan clutch combination
adds only around $500; radial tires add around $216: an
airshield $200. So, for an outlay of $1,000 per truck, a
company can conservatively expect to save 10 per cent
of its fuel costs.

According to Department of Transportation esti-
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mates, a truck traveling 1,00,000 miles at 4.5 miles per

gallon uses $11,000 in fuel. A 10 per cent reduction in

fuel use would save $1,100 every 100,000 miles.

3. Keep vehicle speed down to 55 mph or lower

through the use of speed governors, driver training, and

speed monitoring. This not only saves fuel, it saves

money. One company estimates that a fuel-saving of

one-tenth of a mile per gallon translates to a cost saving

of $700,000 a year.
4. Use recapped tires rather than new tires, except

on steering axles. It takes 20 gallons of oil products to
manufacture a new truck tire. A recap tire requires only

four gallons. The difference could go into diesel fuel. In

other words, every recap you buy today means 16 gal-

lons of diesel for your use tomorrow.
5. Re-examine engine maintenance procedures. Be

sure that all truck engines are properly and regularly

tuned and seek ways to cut back on fuel use. One

possibility is to double the time between oil changes.

One company has successfully reduced its use of oil by

changing crankcase oil every 30,000-50,000 miles

rather than at the 10,000-20,000 mile intervals of the

past. This kind of experimentation requires careful

monitoring to guard against equipment damage or wear,

however.
One company has been using oil testing kits to deter-

mine when crankcase oil needs changing. The kits,

which use chemicals to test the condition of the oil,

enable the company to get along with far fewer oil

changes than would be required if oil changes were

performed according to a rigid schedule.
6. Recycle crankcase oil. One large carrier has found

it both profitable and fuel-efficient to collect the oil dis-

carded in truck oil changes, filter it through a device that

costs less than $1,000, and add the filtered product to

the company's diesel supply on a 1:10 ratio.
7. Install bulk fuel storage facilities. These would en-

able the carrier to purchase large supplies of diesel fuel

during periods of high production for use during the

critically low periods when most refinery storage

facilities are given over to home heating oil for use

during the winter. The carrier would then be assured of a

constant fuel supply, at least for close-in deliveries.

Caution: Carriers should be aware of the U.S. En-

vironmental Protection Agency's oil pollution regula-

tions in Section 40, Code of Federal Regulations.

8. Coordinate fuel conservation efforts with the labor

unions and institute driver training programs to encour-

age drivers to develop techniques that will achieve

maximum fuel efficiency.

WHAT THE DRIVER CAN DO

1. Drive within the speed limit. Most trucks can
handle 55 mph easily in top gear. The evidence is con-

clusive that slower speeds save fuel.
2. Avoid unnecessary engine idling. An idling truck

engine uses about one-hail gallon of diesel or one gallon

of gasoline an hour. A miniscule amount? Yes, but it

adds up. Drivers have been known to leave their en-
gines running for weeks at a time to avoid having diffi-

culty starting them in cold weather. But that's the excep-

tion. Most engines will remain warm for over three

hours, even in the winter, and would not be difficult to

start after a meal break.
Many cities are requiring trucks and buses to shut off

their engines after several minutes of idling time, and the

trend seems to be toward further restrictions.

3. Avoid fast starts and stops and irregular speeds.

4. Don't accelerate on a grade. That only wastes fuel,

and does not pick up much speed.
5. Keep tire pressure at the proper level. This not only

saves fuel, it saves tires.
6. Use the CB Radio to determine areas of traffic

congestion and be prepared to find alternate routes to

bypass them. Idling in traffic wastes fuel and time.
7. Minimize use of air conditioners, and reduce pre-

cooling time for refrigerated trailers.
8. Take care that your driving habits and the appear-

ance of your truck project a good image for the motor

carrier industry. Nobody will go to bat for a noisy, dirty,

speeding, tailgating hunk of steel.

CUT FUEL USE NOW OR PAY LATER

Energy use in the United States increased by 4.8 per

cent in 1976, including a 4.2 per cent rise in petroleum

consumption for transportation. During same period,

U.S. oil production declined between four and six per

cent, representing a steady rate of decline for the recent

past. Simple arithmetic tells us these divergent trends

cannot continue for very long without totally depleting

the available fuel supply. Even massive imports of

foreign crude will not reverse these trends.

But the motor carrier industry can help make the finite

supply of petroleum last as long as possible. The only

way to accomplish this is to reduce consumption by

trucks and encourage others to reduce their fuel con-

sumption to the absolute minimum. If we don't take

these steps, the inevitable pressures of supply and de-

mand will force a reduction upon us.
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Senator JoHNsToN. Thank you very much, gentlemen. The record
will be kept open to July 15, 1977.
The hearing is adjourned.
[Whereupon, at 10:03 a.m., the hearing was adjourned.]



APPENDIXES

APPENDIX I

Responses to Questions From the Federal Energy Administration and
the Federal Trade Commission

FEDERAL ENERGY ADMINISTRATION,
OFFICE OF THE ASSISTANT ADMINISTRATOR,

Washington, D.C., July 19, 1977.

lion. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, Committee

on Energy and Natural Resources, U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: This is in reply to the July 7, 1977 memorandum from

Grenville Garside, Staff Director, Senate Committee on Energy and Natural

Resources, asking several questions concerning the Federal Energy Adminis-

tration (FEA) statement presented by Paul A. London on S. 1699 on June 27,

1977. Following are your questions and responses to them:
1. "You seem concerned that increased back-hauling might result in some

regulated carriers traveling empty on the front haul because their cargoes
were being backhauled by other trucks. Is the trucking system that rigid?

Couldn't these carriers find other cargoes or cut back on their scheduling or

even, as a last resort, drop routes?"
Response. No, the system is not too rigid, but there is inertia in it. The

carriers to which reference was made are those regulated route carriers with

less-than-truckload (LTL) shipments who are required by the certificates to

serve a broad range of shippers. Loss of a partial load could result eventually

in removal of a truck from the highway. However, in the interim, the common

carrier could be expected to continue the run with a smaller load because other

shippers require the service or replacement traffic is being sought. Until enough

partial loads are lost to permit consolidating traffic on fewer runs there would

be little or no energy conserved.
2. "Earlier this year President Carter said the following in a press con-

ference in Clinton, Massachusetts:
"In the energy considerations, it's obviously a gross waste to have trucks

required to haul a load a long distance and then, because of unnecessary con-

straints by the government bureaucracy, have to come all the way back home

empty. I think that we need to do away with that particular requirement, at

least."
"Obviously, the President was referring to the general array of restrictions

on backhauling, but does the Office of Management and Budget concur with the

FEA position in S. 1699?"
Response. Yes, concurrence in the FEA position on S. 1699 was obtained from

the Office of Management and Budget.
3. "You pointed out that in August of 1975 the FEA urged the FTC to give

positive consideration to a proposal to interpret the Robinson-Patman Act

along the lines of what S. 1699 now proposes. As you said, the FEA believed

then that the potential energy savings were great enough to warrant such an

action. Since then, has the FEA uncovered any new evidence to support the

argument put forth that where backhauling occurs the fronthaul carrier whose

cargo is displaced by backhauling would run empty, therefore no energy sav-

ings would result?"
Response. No. In most cases where a contract carrier's entire load is dis-

placed by backhauling, we would expect the trip not to be run at all. We are

(107)



108

not aware of any new evidence that would lead us to believe that carriers
would maintain empty runs for a significant length of time. The major un-
certainty revolves around the response of regulating route carriers to losses
of partial loads, as we discussed in the answer to question number 1.
In addition to responding to your questions we are returning the transcript

with corrections indicated on pages 5 and 6.
If you have further questions, we will be happy to answer them.

Sincerely,
PAUL Cm,

Acting Associate Administrator for Congressional and Intergovernmental
Affairs.

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,

Washington, D.C., July 12, 1977.
Hon. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, U. S. Senate.
DEAR BENNETT: During recent hearings on the "Diesel Fuel and Gasoline Con-

servation Act of 1977" I ask that the record be kept open until July 15 for
additional statements or questions.
I would like to submit the following questions to the Federal Energy Ad-

ministration and ask that the questions and answers be included in the record
of the hearings if the answers are returned in time.
Kind regards,

Sincerely,

Enclosure.'

CLIFFORD P. HANSEN,
U.S. Senate.

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,

Washington, D.C., July 13, 1977.
Mr. PAUL LONDON,
Deputy Assistant Administrator for Conservation and Environment, Federal

Energy Administration, Washington, D.C.
DEAR Mn. LONDON: During the hearing on June 21, 1977 on the "Diesel Fuel

and Gasoline Conservation Act of 1977" I asked that the record be kept open
until July 15 for additional statements or questions.
I would like to submit the attached list of questions to the Federal Energy

Administration and ask that they be included in the record of the hearing if
the answers are returned on time.

Yours very truly,
J. BENNETT JOHNSTON,

Chairman, Subcommittee on Energy Conservation and Regulation.

QUESTIONS TO FEA

We have reviewed a copy of the data submitted to the FEA in May 1975 by
the Transportation Task Force of the Food Industry Advisory Committee.
This data indicates that modification of Section 2(a) of the Robinson-Patman
Act to permit cost-justified backhaul allowances would result in a savings of
100 million gallons of fuel and a reduction of $300 million in distribution costs
in the grocery industry. We would appreciate your answers to the following
questions regarding the data submitted:

1. Does the backhaul data used assume complete elimination of miles cur-
rently driven by for-hire carriers? Is this a valid assumption? If not, can you
provide data as to the number, or percentage, of miles transferred to buyers'
trucks that would be duplicated by for-hire carriers required to maintain
service between established origins and destinations?

NoTE.—The questions submitted by Senator Hansen and the answers are containedin the letter of July 20, 1977 from Martin Seneca, Jr., of FEA to Senator J. BennettJohnston. On July 13, 1977, Senator Johnston submitted Senator Hansen's questionsto the FEA as requested.

111111=1
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2. The backhaul examples use averages to project fuel savings, with no

weighting for relative supplier volume. Does this technique tend to produce

substantial error in the estimated totals?
3. The data assume that 75 percent of truck delivery tonnage would be a

reasonable objective for backhauls. What is the basis for this 75 percent figure?

How reliable is it?
4. What data is available to substantiate the differences in transportation

costs between for-hire carriers and private carriers?

5. Do the estimated fuel and cost savings figures consider the offsetting

losses that would be incurred by regulated motor carriers? If not, what would

be the approximate amount of such offsetting losses? Would such potential

losses cause the regulated carriers to raise their prices, thus forcing sellers

to make corresponding increases in their zone delivered prices too all customers?

6. What is the estimated amount of (a) lost wages and (b) increase in une
m-

ployment among workers in the regulated transportation industry that would

result from the reduced number of miles driven by regulated motor carriers?

7. Do the estimated fuel and cost savings figures consider the increased costs

to sellers resulting from reduced efficiencies in their private trucking opera-

tions and from disruption to their warehousing operations caused by a sub-

stantially increased number of unscheduled customer pickups? If not, what is

the approximate cost of such increased costs to sellers?

FEDERAL ENERGY ADMINISTRATION,
OFFICE OF THE ASSISTANT ADMINISTRATOR,

Washington, D.C., July 20, 1977.

Hon. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, Committee

on Energy and Natural Resources, U.S. Senate, Washington, D.C.

DEAR Ms. CHAIRMAN: Thank you for your July 13, 1977, letter with ques-

tions regarding the Federal Energy Administration's (FEA) Food Industry

Advisory Committee (FIAC) report on the energy conservation potential of

cost-justified backhauling by private motor carriers. Your questions and the

FEA answers to them are enclosed with this letter.
Our answers to your questions, Mr. Chairman, reflect the same problem ex-

pressed by Mr. Paul London, Deputy Assistant Administrator for Conservation

Policy in his June 27 testimony before your Subcommittee. That is, the data

are not available which would allow us to make a detailed, precise evaluation

of the subject.
We have reviewed your questions and our answers with persons who par-

ticipated in developing the FIAC report. They are providing additional details
in support of their findings that I will also send you.

If you have further questions, we shall be happy to answer them.
Sincerely,

MARTIN E. SENECA, JR.,
Acting Assistant Administrator, Conservation.

Enclosure.

QUESTIONS AND ANSWERS CONCERNING FEA FOOD INDUSTRY ADVISORY COMMIT-
TEE, MAY 14, 1975, REPORT ON COST-JUSTIFIED BACKHAULING

Question I. Does the backhaul data used assume complete elimination of
miles currently driven by for-hire carriers? Is this a valid assumption? If not,
can you provide data as to the number, or percentage, of miles transferred to
buyers' trucks that would be duplicated by for-hire carriers required to main-
tain service between established origins and destinations?
Answer 1. No, the analysis assumes that all freight originating outside the

area served by a private truck fleet, and some originating within the service
area, would probably continue to be moved by for-hire carriers. Since the pri-
vate carrier's primary mission is to serve a company's retail or wholesale out-
lets, it is unlikely that it will choose to expand its backhauling activities
beyond those levels that do not impair its ability to meet the main objective.
The Federal Energy Administration (FEA) is not aware of data that estab-
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lishes the number, or percentage, of miles that would be dup
licated by for-hire

trucks required to maintain freight to be transferred to priva
te trucks. The

lack of such data was referred to in Mr. London's June 20, 
1977 statement

on S. 1699 to the Subcommittee on Energy Conservation and
 Regulation.

Question 2. The backhaul examples use averages to project fuel 
savings,

with no weighting for relative supplier volume. Does this 
technique tend to

produce substantial error in the estimated totals?
Answer 2. While the use of averages always carries with it the 

possibility

of errors in estimates, there is no reason to believe that more
 disaggregated

estimates of the measure's long-term impacts within the ec
onomic sector

analyzed by the FEA's Food Industry Advisory Committee (FIAC) 
would

have produced significantly different results.
Question 3. The data assume that 75 percent of truck delivery tonnage wo

uld

be a reasonable objective for backhauls. What is the basis for this 
75 percent

figure? How reliable is it? •
Answer 3. The assumption that 75 percent of truck delivery tonnage is a

reasonable objective for backhaul traffic is an estimate based upon the e
x-

perience of the persons who developed the FIAC analysis.

Question 4. What data is available to substantiate the differences in trans-
portation costs between for-hire carriers and private carriers?

Answer 4. Significant data on for-hire carrier costs can be obtained from

financial operating statments submitted periodically to the Interstate Com-

merce Commission (ICC) and from rate proposals filed with the ICC by com-

mon carriers of general freight. However, private carrier data are generally

held by the parent businesses to be private information. Representative private

carrier transportation cost data that would enable meaningful comparisons to

be made with transportation costs of for-hire carriers would be extremely dif-

ficult to obtain.
Question 5. Do the estimated fuel and cost savings figures consider the off-

setting losses that would be incurred by regulated motor carriers? If not, what

would be the approximate amount of such offsetting losses? Would such po-

tential losses cause the regulated carriers to raise their prices, thus forcing

sellers to make corresponding increases in their zone delivered prices to all

customers?
Answer 5. The FIAC reports it did consider offsetting losses that would be

incurred by for-hire carriers in determining fuel and cost savings which would

result from permitting cost-justified backhauling by private carriers. However,

we are not aware of the data that would permit detailed analysis of this

problem.
Question 6. What is the estimated amount of (a) lost wages and (b) in-

crease in unemployment among workers in the regulated transportation in-

dustry that would result from the reduced number of miles driven by regulated

motor carriers?
Answer 6. FEA does not have information concerning estimates of lost

wages and unemployment increases that may result from permitting cost-
justified backhauling. To the extent that runs are discontinued, there would
be some impact on wages and employment in the for-hire carrier industry.
However, these impacts may be ameliorated by increased employment in less
energy intensive operations.

Question 7. Do the estimated fuel and cost savings figures consider the in-
creased costs to sellers resulting from reduced efficiences in their private truck-
ing operations and from disruption to their warehousing operations caused by
a substantially increased number of unscheduled customer pickups? If not,
what is the approximate cost of such increased costs to sellers?
Answer 7. No, the FIAC's fuel and cost savings do not consider increased

costs to sellers. The analysis presumes there will be no significant changes in
efficiencies in private trucking operations or warehouse operations and there-
fore no increase in costs to sellers. We do not have data that would permit an
analysis of these factors, although we feel that increased employment oppor-
tunity in terminal management may be one appropriate outgrowth of a na-
tional program to reduce energy consumption in the transportation sectors.
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FEDERAL ENERGY ADMINISTRATION,
OFFICE OF THE ASSISTANT ADMINISTRATOR,

Washington, D.C., Juty 27, 1977.

Hon. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, Committe

e

on Energy and Natural Resources, U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: In my July 20, 1977 letter, which responded to 
your

questions concerning the Federal Energy Administration (FEA) Food Industr
y

Advisory Committee's (FIAC) May 1975 report on backhaul energy consump
-

tion, I mentioned that additional details were to be provided to us by per
-

sonnel who developed the report for the FIAC. Enclosed is a copy of the

information Mr. Louis Fox, Chairman of the FIAC's Transportation Task

Force, sent FEA in response to your questions.
Sincerely,

MARTIN E. SENECA, JR.,
Acting Assistant Administrator, Conservation.

Enclosure.

To: Mr. E. W. Gregory, Office of Energy Conservation, Federal Energy Ad-

ministration.
From: Mr. Louis Fox, Chairman, Food Transportation Task Force, FEA Food

Industry Advisory Committee.
Subject: Questions regarding committee's estimates on backhauling savings.

Attached are answers to five of the seven questions you referred to me last

Thursday. Because of the press of time, I did not have the time to prepare

answers to questions 2 and 4. However, knowing that you needed the answers

today, I am forwarding what I have.
The reason I wished to provide you with written answers is that the ques-

tions were complex and required detailed responses. However, the wording

of some of the questions made biased assumptions with which I could not

agree and felt I should address.
I think it important to make the point that the Committee did consider the

problem of the transference of empty miles to other sectors of the trucking

industry. At that time the Committee felt and I feel today that the impact on
other trucking sectors would not be significant—certainly not within the ac-
curacy range of our estimates. The other point is that although in absolute
terms there is a significant potential energy savings and a very significant im-
pact on the grocer's operating expenses and resulting cost savings that relative
to the total number of truck miles and gallons of fuel consumed, the net
revenues of truckers and employment in the industry, the impact is not severe.
Thank you for the opportunity to address these issues, and I hope that you

find the answers helpful.
Question 1. (1) Does backhaul data used assume complete elimination of

miles currently traveled by hired carriers? (2) Is this a valid assumption? (3)
If not, can you provide data as to the number or percentage of miles trans-
ferred to buyer's trucks that would be duplicated by for-hire carriers required
to maintain services between estimated origins and distinations?
Responses. (1) No. Some traffic, such as out of area, would not be back-

hauled. The Committee's estimates assumed that these miles now traveled by
regular route common carriers would still be run. With respect to what is
implied by the question, the number of displaced miles, it is felt that there
are offsetting considerations which mitigate the impact of the displacement.
These considerations are discussed in the third part of the question. (2) It is
reasonable to assume that not all of the miles available for backhaul could
be utilized. As to the estimates used, see answer to Question 3 below. (3) The
opponents of S. 1699 claim that only a small portion of the Committee's
estimated savings would be true savings because of the problem of transferred
empty miles. On the other hand they offer no evidence that their slogan "your
backhaul is my fronthaul" has any basis in fact or is a major problem in
overcoming the inefficiencies that are now artificially built into the grocery
distribution system.
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On the other hand, the Committee has maintained that the instances w
here

the start-up of a backhaul savings program would simply shift empty mile
s

to regular route common carriers would not be significant. We offer the fol
-

lowing considerations in support of that position.
(a) Of the total incoming grocery tonnage, only about 35 percent is delivered

by regulated carriers (includes all types of regulated carriers). The balance

is delivered by: rail, current backhaul programs, private carriers and non-

regulated carriage.
(b) Of the 35 percent, not all is delivered by regular route common carriers.

It is common knowledge that the major portion of the incomming tonnage de-

livered by regulated carriers is by contract carriers or irregular route carriers,

not regular route carriers. Regular route carriers are the only ones which are

"required to maintain services between estimated origins and distinations" in

terms of what is implied by the question.
Although no statistics are available to the Committee it would not be un-

reasonable to assume that far less than half of the regulated deliveries are

by regular route common carriers,
(c) It was felt that a portion of the regular rbute common carrier deliveries

involved a return deadhead trip—i.e. the carrier had to return to his start

point empty. This assumption has, in part, been supported by the recently com-

pleted ICC study on empty truck miles. Thus a certain portion of the regular

route common carrier trips would be eliminated entirely as it is presumed that
if there was not a load in either direction, even for this type of carrier, the
run would not be made. In these cases no mile would be transfered and no
offset to the Committee's estimates would be required.

It should be noted that the elimination of regular route common carrier de-

liveries that involve an empty return would create additional energy savings.
These savings were not included in the Committee's estimates because of the
controversy surrounding the ICC empty truck survey.

Since backhaul operations are, in the main, limited to a radius of 100 to
150 miles from the main distribution points and much of the mileage is not
on the Interstate Highway System, the widely quoted figure in the ICC report
of 20.4 percent for intercity, Interstate Highway System empty truck miles is
probably not an appropriate figure to use in this case. A better estimator,
again from the ICC report, is the percent of ICC authorized van empty truck
miles for interstate traffic. That figure is 26 percent (as opposed to 10 percent
for interstate)
Thus as many as one out of every five trips might be eliminated entirely

with no offset required to the Committee's estimates (somewhere between the
10 percent and 26 percent).
(d) Of the remaining cases involving a regular route common carrier, a

portion of these are delivering dedicated loads—i.e. the entire load is being
delivered to one location. It was presumed that the elimination of the demand
for these services would eliminate the need to maintain that service. While
this begs the question as to whether that, carrier would have to drive to the
area to provide the reverse service, it is felt that that question is addressed by
the following considerations. Certainly it cannot be assumed that the trips
would be maintained by the same carrier in all cases.
(e) The above considerations reduced the magnitude of the shifted miles

problem to a fraction of the 500 million miles saved—to an estimated range
of between 100 and 150 million miles. The Committee felt that these miles
could easily be absorbed by and offset by additional savings to the trucking
industry. The result being that virtually no or at worst very little of the
empty miles would be transfered or created as a result of a more extensive
use of a backhaul savings program.
The reasons behind this conclusion were:
(1) The growth of the trucking industry can easily absorb a large portion

of the mileage. ATA projects the growth of the common carrier business at
about 5 percent per year. From estimated current levels of 42 billion miles
driven by common carriers, that means that the industry is driving about 2.1
billion more miles per year. Thus the total backhaul impact on regular route
common carriers represents only about 5 percent to 7 percent of the additional
growth of the common carriers. (This assumes that all of the backhaul impact
is realized in a single year—a most improbable assumption.)
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(2) Using the ICC report estimates, of today's 42 billion miles driven by

common carriers, perhaps as many 6 to 7 billion miles are empty miles. Thus

the total backhaul impact on regular route common carriers might be only

1.5 percent to 2.5 percent of these empty miles. It can reasonably be presumed

that a certain portion, and perhaps a significant portion, of the backhaul

savings could be absorbed by route adjustments. This being the case, the back-

haul savings program would at the same time eliminate empty miles now

being driven by common carriers. The Committee, because of the unavailability

of estimating parameters did not include these savings in their total savings

calculations.
(3) Over the past decade, the common carriers have increased their share

of the total incoming grocery tonnage by about 10 percent. This is over and

above the increase in total tonnage moved for which they maintained their

share of the traffic market. There is no reason to presume that common car-

riers will not continue to take additional market shares away from other

transporters. Thus in addition to the growth in other than the grocery busi-

ness, it was presumed (and the experience of the past two years has supported

this assumption) that a portion of the backhaul savings will be offset by the
common carrier's increased transportation market share within the industry.

Question 3. The data assumes that 75 percent of truck delivery tonnage
75 percent figure? (2) How reliable is it?
Response. (1) The figure was derived from a detailed traffic/transportation

analysis of several firms in the industry and confirmed by a number of knowl-
edgeable traffic managers with respect to the potential backhaul for their
firms. (2) The experience over the two years since the estimates were made
suggest that they, in so far as they represent a potential backhaul oppor-
tunity, may be responsible objectives for backhaul programs.
Goods are purchased either on a true f.o.b. mill price system, a zone de-

livered price system, or a variant f.o.b. price based upon the zone delivered
price. Because the later price scheme in most cases does not provide an al-
lowance sufficiently large to justify a backhaul, it can be assumed that the
majority of goods now being backhauled are good that were sold on a true
f.o.b. basis.
It is estimated that about 30 percent of the grocery goods sold are sold

on a true f.o.b. basis. It is also estimated that about 20 percent of the in-
coming grocery tonnage is currently being backhauled. Using the assumption
above that the majority of the goods being backhauled are those that were
sold on a true f.o.b. basis, it follows that about 60 percent of the goods sold
on a true f.o.b. basis are being backhauled. There is no indication that the full
potential for backhauling f.o.b. priced goods has been reached.
It should be noted, however, that without a system of fully cost justified

allowances to zone delivered prices, there is a significant limit to how much
more backhaul savings can be realized. Without cost justified backhaul allow-
ances on goods sold through a zone delivered price system, the greatest part
of the tonnage will remain outside the reach of backhaul programs.

Question 5. (1) Do the estimated fuel and cost-savings figures consider the
offsetting losses that would be incurred by regulated motor carriers? (2) If
not, what would be the approximate amount of such off-setting losses? (3)
Would such losses cause the regulated carriers to raise their prices? Thus
forcing sellers to make corresponding increases in their zone delivered prices
to the customers?
Responses. (1) Yes. The Committee, in arriving at its estimates of total

savings to the nation of a more extensive use of backhaul savings programs
did consider the potential off-setting losses to the regulated motor carriers
and found that such losses would not be significant. (See answer to Question 1.)
(2) The losses, if any, would not be significant and would not change the
amount of the total estimated savings. (3) Even if the total potential com-
mon carrier's portion of the miles to be saved through backhaul programs
were transfered directly and fully into additional empty miles driven by com-
mon carrier (an assumption having little credibility) the impact on this seg-
ment of the trucking industry would be less than 00.6 percent (six-tenths of 1
percent) of their total revenues.
Thus there is no reason for us to believe that any losses would be significant

enough to cause regulated carriers to increase their rates.
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There is even less reason to believe that the sellers would increase their
zone delivered prices as a result of backhaul programs. In fact there is more
reason to believe that the attendent savings of backhauls would have an in-
fluence on prices in the opposite way.

Question 6. (1) What is the estimated amount of (a) lost wages, (b) in-
crease in unemployment among workers in the regulated transportation in-
dustry that would result from reduced number of miles driven by regulated
motor carriers?
Responses (1) (a) As pointed out in Question 1, the Committee did not feel

that the increase in backhaul savings programs would result in any net trans-
ference of work lost to regular route common carriers. The same reasoning
applies to other regulated carriers. Thus the impact on total wages is con-
sidered to be minimal.
Even if one assumes the static case, i.e. that common carriers will not be

able to make any adjustments whatsoever to absorb the miles lost due to an
increase in backhaul savings programs and assumes that there is no growth
in the industry, the total wages involved is estimated to be in the range of
between $60 to $75 billion. This is somewhere between 00.5 percent and 00.75
percent of the total wages within the common carrier industry. (Assumes all
adjustments in one year)
(1) (b) None. This is a different question than asked in (a) above. By the

nature of the question it is not possible to view the situation as static. In-
creases in unemployment occur over time and over this time there are several
mitigating circumstances that reduce the impact of the backhaul programs.
(1) The increase in backhaul programs will require additional labor of the

same type used by common carriers. Thus some of the off-setting employment
and current unemployment would be drawn off by the private carriers.
(2) Over time, as pointed out in the answer to Question 1, adjustments would

be made and any reductions in total miles driven would be absorbed into the
system.
(3) The question presumes that an increase in backhaul savings programs

would be instantaneous. This is not the case. As shown with the growth in
f.o.b. related backhaul programs, the growth would be over a period of several
years with the full potential not being realized for many years. Thus any
shifts, as suggested by the question would occur gradually, allowing for what-
ever adjustments needed.
Question 7. (1) Do the estimated fuel and cost savings consider the in-

creased cost to sellers resulting from: (a) reduced efficiencies in their private
trucking operations, and (b) from disruptions to their warehousing operations
caused by substantially increased number of unscheduled pick-ups? (2) If
not, what is the approximate cost of such increased costs to sellers?

Response. (1) (a) A major use of private trucking operations in the grocery
industry is in direct deliveries by manufacturers/processor to retail outlets. It
is unlikely that, because of the specialized nature of such deliveries, S. 1699
will effect those operations. At any rate, the Advisory Committee's estimates
assumed that no backhaul would take place in the direct delivery mode. Thus
with respect to the estimates and with respect to backhauling supplanting
direct deliveries, the approximate cost of such increased costs to the sellers
is zero.
With respect to deliveries by private carriers to grocery warehouses, there

are 3 responses.
(1) Private carriers account for only a very small percent of the total ton-

nage delivered to grocery warehouses. It is estimated that they account for less
than 4 percent of the total. When it is also considered that only a portion of
that 4 percent would be available for backhaul, the associated potential effi-
ciency related cost increases, if any, get lost in rounding the estimates.
(2) Sellers generally use private carriage because there is no readily avail-

able alternative. They are not in the trucking business. For several reasons—
specialized handling and equipment, small volume, etc.—this type of delivery
is less likely to be taken up in backhaul. Thus the 75 percent used to reflect
potential backhaul for all types of deliveries is not applicable to private car-
rier type deliveries. Thus the 4 percent that might be effected shrinks to a
much lower figure, further reducing the impact on the final cost savings figures.
(3) The way the question is asked, it must be presumed that any of the

questioned decrease in efficiency is due to the fact that the same number of
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trucks would, being supplanted by backhaul, be driving fewer miles. This is

an assumption not warrented by the conditions. In some cases they might, in

others they might not. In answering the question each case would have to be

examined to see what opportunity costs are associated with that particular

delivery. just as there is no reason to assume that such opportunity costs are

zero, however, there is no reason to assume them to be greater than zero.

Although it would be impossible, if not meaningless, to estimate national op-

portunity costs associated with the situation described, it would be reasonable

to assume that at least some of the trucks now making deliveries could

profitably be put to use elsewhere—thus further reducing the costs that must

be offset against the Committee's estimates of backhaul cost savings.

(1) (b) To quote Mr. William Lindstrom, Vice President of Purex Corpora-

tion, a major grocery product manufacturer:
"Scheduling. Very important—and not nearly the hassle it would have been

before the days of the computer. The computer's ability to forecast needs

translates into our having each and every order in house 48 hours before

pick-up time."
Grocery warehouse operations are, in the main, large and very sophisticated

operations. Backhauls are now being run and there is no evidence that the

incidence of unscheduled pick-ups, much less "not arrived on schedule" pick-ups

are a problem. Most certainly they would be no greater than with other types

of carriers.
Furthermore, most backhaul arrangements (60 percent according to a recent

study of existing backhaul policy statements) require that an appointment

for pick-up must be made in advance. It is presumed that those who don't

have such a policy do not find unscheduled pick-ups a problem.

The presumption of the question that there would be "substantially increased

number of unscheduled pick-ups" and that there is a cost to such pick-ups

does not appear to be reasonable. The "approximate cost of such increased

costs to the sellers" is approximately zero.
(2) For the reasons given above, it is felt that these increased costs which

should be counted as an offset to the cost savings given by the Committee

would either be zero or so small so as not to appear within the rounding of

the final estimates.

FEDERAL TRADE COMMISSION,
BUREAU OF COMPETITION,

Washington, D.C., July 21, 1977.

Mr. JAMES T. BRUCE,
Senate Committee on Energy and Natural Resources, Washington, D.C.

DEAR MR. BRUCE: This is in response to your Committee's letter of July 7,

1977, requesting answers to questions involving S. 1699, The Diesel Fuel and

Gasoline Conservation Act of 1977. I am also attaching a corrected version of

the June 27 testimony of former Bureau of Competition Director Owen M.

Johnson, Jr.
1. Did all the commissioners have sufficient time to review S. 1699 and your

testimony? If this Subcommittee were to write the commissioners individually
and afford them more time to review S. 1699 and your substitute bill, do you
think we would be able to obtain their views for the record?
The Commission first received the draft testimony on S. 1699 late in the

afternoon of Friday, June 24. Two commissioners voted to authorize Mr.
Johnson to deliver the proposed testimony on his own behalf. One commissioner
did not object to Mr. Johnson's speaking in his own behalf, but disagreed in a
written statement with the views expressed in the draft testimony. Two com-
missioners abstained, and it is probably fair to say the abstentions were due to
a lack of opportunity to review the draft. We are in no position to know
whether the individual commissioners would be willing to state their feelings
about S. 1699.

2. You imply in your prepared statement that S. 1699 might give an advan-
tage to some large buyers over others. Would you elaborate? Would your pro-
posal eliminate this alleged advantage of the larger operations?
Large buyers are more likely to have their own fleets of trucks than smaller

buyers. They would therefore be in a better position to take advantage of back-
haul allowances. The substitute proposal offered by former Director Johnson
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would, as I understand it, operate in a completely nondiscriminatory manner
whatever the size of the buyer. This is because it provides for uniform f.o.b.
prices to all buyers.
3. Does your proposed bill make the S. 1699 notion mandatory instead of

permissive? Is that the thrust of your version?
The proposed substitute bill makes it mandatory that whenever a seller

quotes a delivered price he be required to quote an f.o.b. price that is the same
to all buyers. S. 1699 might arguably result in different f.o.b. prices to dif-
ferent buyers.

4. It is apparent from your statement that you would prefer much tougher
and broader legislation than S. 1699. However, does that lead you to oppose
S. 1699?
Mr. Johnson's opposition to S. 1699 was based on the fact that it may legalize

different f.o.b. prices to competing buyers. When a buyer arrives at a seller's
plant to pick up goods, the price he pays for the product should be the same
as that quoted to other buyers since the seller incurs no different costs in serv-
icing the different accounts. Mr. Johnson has also proposed an amendment to
S. 1699 that would correct the perceived deficiency by changing the period at
the end of the bill to a comma and adding the phrase "so as to result in uni-
form f.o.b. prices to all competing buyers.

5. Doesn't the uniform zone delivered pricing system create a discriminatory
pricing system from an economic standpoint, if not from a legal standpoint,
in that close-in customers are subsidizing distant customers?
Yes. The term applied to the subsidization paid by the close-in customer

in a uniform zone delivered price system is "phantom freight."
6. Wouldn't the legislation you have proposed likely lead to the destruction

of the zone pricing system?
Yes. As I understand it, that was Mr. Johnson's intention.

Yours truly,

Attachment.

ALFRED F. DOUGHERTY, Jr.,
Director, Bureau of Competition.

FEDERAL TRADE COMMISSION,
BUREAU OF COMPETITION,

Washington, D.C., September 2, 1977.
Hon. HOWARD METZENBAUM,
U.S. Senate, Washington, D.C.
DEAR SENATOR METZENBAUM : This letter responds to your request for the

Bureau of Competition's comments on amendments you have proposed to
S. 1699, the "Diesel Fuel and Gasoline Conservation Act of 1977."
On June 27, 1977, during testimony by then-Director of the Bureau of Com-

petition, Owen M. Johnson, Jr., the Bureau expressed its opposition to S. 1699,
chiefly because one result of the bill might be unfair discrimination in favor
of large buyers to the detriment of small purchasers of goods. This opposition
was predicated on the fact that the formula used to determine backhaul
allowances involved the deduction of actual transportation costs from a uni-
form delivered price. This meant that the f.o.b. price resulting from the deduc-
tion discriminated in favor of truck-owning buyers at greater distances from
the point of sale, to the detriment of closer (and probably smaller) firms. In
some instances, the f.o.b. price to the favored buyer would be below a genuine
f.o.b. price, while the price to the disfavored buyer would exceed a genuine
f.o.b. price.
As I understand it, you would amend S. 1699 in three essential ways. First,

you would base the backhaul allowance on the average, rather than the actual,
cost of transportation. Second, you would prohibit backhaul allowances that
resulted in a substantial lessening of competition, a tendency to monopoly or
elimination of a competitor. Third, you would require the FTC to study the
effects on competition resulting from the legislation after the passage of two
years.
Basing backhaul allowances on the average cost of transportation means

that the f.o.b. price would be the same to all buyers, thereby eliminating the
main feature of S. 1699 the Bureau found objectionable. Your proposed alter-
native conforms with the requirements of the Robinson-Patman Act, eliminates
phantom freight inherent in S. 1699, and involves no more difficulty in com-
putation than does a determination of actual cost for a buyer that intends
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to deliver to multiple points during its trip back to its home 
terminal. Com-

mon sense dictates, to our view, that at the seller's loading 
dock the cost to

all buyers of the same item should be identical.

Assuring that backhaul allowances do not result in a lesseni
ng of competi-

tion, a tendency towards monopoly, or the elimination of a co
mpetitor is also

an improvement over S. 1699. We would advise, however, the de
letion of the

language "or to eliminate a competitor." The two elements of l
essening com-

petition or tendency toward a monopoly would encompass elimina
tion of a

competitor, and the two traditional formulations you use have establ
ished legal

meanings. Our experience has been that where new and unfamiliar
 termi-

nology is added in this fashion, litigation inevitably results before tru
e mean-

ing of new terms emerges over time.
Finally, we are concerned about the requirement that the FTC repo

rt on

the effects of the legislation. There clearly are obvious limitations 
on the

type of study that could be conducted. To study the full effect on comp
etition

of the bill would involve the analysis of literally millions of commercial trans
-

actions during periods both before and after enactment of the bill. Such dat
a

would have to be subpoenaed and, in any event, it is doubtful that the conduc
t

of such a study would be practicable given our limited resources. What can b
e

done is to focus on the legislation's impact on small business through a de
-

tailed analysis of complaints and reports received by the Commission after

the legislation goes into effect. Small businessmen would presumably report

to the Commission any inequality being suffered. A periodic report to the Com-

mittee based upon any reported inequities and our analysis of those situations

could be accomplished.
In offering the foregoing views on your proposed amendments, I wish to

state that the Bureau of Competition is on record as preferring an alternative

to S. 1699 that would make mandatory the quotation of a uniform non-dis-

criminatory f.o.b. price any time a delivered price is quoted. Our position 
is

based on our skepticism about delivered pricing systems in general. While the

Bureau of Competition continues to prefer a mandatory f.o.b. price, we believe

that S. 1699 with your amendments would offer an acceptable substitute.

We have appreciated the opportunity to work with your staff in connection

with your efforts to improve the thrust of S. 1699 in facilitating the use of

backhaul allowances while at the same time preserving fair competition in the

marketplace.
Very truly yours,

ALFRED F. DOUGHERTY, Jr.,
Director, Bureau of Competition.

25-094 0 - 78 - 9



APPENDIX II

Additional Statements and Communications Submitted
for the Record

STATEMENT OF THE ASSOCIATION OF GENERAL MERCHANDISE CHAINS

On behalf of the membership of the Association of General Merchandise
Chains (AGMC), this statement is submitted in support of S. 1699, the Diesel
and Gasoline Conservation Act of 1977.
AGMC represents chain store operators who own stores throughout the

United States. Collectively its membership operates more than 18,000 stores.
While some members operate hundreds of stores, the majority operate 50
stores or less. All members, regardless of size, either own or lease trucks to
enable distribution of merchandise throughout the chain.
A common complaint of general merchandise retailers is that the Federal

Trade Commission's interpretations of the Robinson-Patman Act as it appliesto backhauling, severely restricts that practice. As a result, retail truckswhich could pick up goods from suppliers in the course of making deliveriesto stores in the retail chain, are forced to return to the retail warehouse empty.Vast amounts of fuel are wasted transporting air. The retailers point out thatthe waste is really double, because while their trucks must return to ware-houses empty, suppliers must use trucks to deliver goods to the same ware-houses.
It is undeniable that the FTC interpretations of the Robinson-Patman Actas they apply to backhauling, create economic waste. The fact that irreplace-able sources of energy are wasted is of particular concern given the increasedneed to conserve those resources.
It is the understanding of AGMC members that S. 1699 would remove theambiguities regarding backhauling which result from the FTC interpretationsof the Robinson-Patman Act. Its' adoption would have the effect of enhancingopportunities for backhauling, albeit in a limited way, by permitting generalmerchandise retailers to backhaul from suppliers who use the uniform deliveryzone pricing system. Although the effect of the bill is limited, substantialsavings in energy resources would result.
While uniform delivered pricing systems are not generally used by generalmerchandise suppliers, the practice is common. When permitted under FTCinterpretations of the Robinson-Patman Act, general merchandisers do back-haul from their suppliers. However, retailers cannot take full advantage ofopportunities to backhaul because suppliers are cautious in authorizing thepractice. They are cautious because they are uncertain about how the FTCinterpretations might apply.
AGMC members also state that suppliers using uniform delivered pricingsystems discourage opportunities for backhauling because they tend to use aminimum rather than a real average in arriving at average delivery costs.S. 1699 would eliminate the confusion created by the FTC interpretations. Itwould provide the incentive to suppliers to authorize backhaul allowances be-cause those allowances would be made on an "actual cost of delivery" basis.A survey of AGMC members was made to determine whether adoption ofS. 1699, would work to the disadvantage of any member. The response wasthat because S. 1699 would require that backhaul allowances be made avail-able to all buyers, if they were offered at all, no discrimination would result.They are unable to see how larger buyers would gain a discriminatory advan-tage, because under S. 1699 the supplier who gives backhaul allowances wouldbe required to give an allowance to all which is equal to the actual cost of de-livery. The smaller members hold the view that the energy saving advantageaccruing to them would be proportionate to their size.

(118)
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An examination of S. 1699 shows that the le
gislation does not weaken the

operation of the Robinson-Patman Act. Under the 
act it is defensible to have

differences in prices for different buyers so long as
 those differences are cost-

justified. Giving an allowance for the actual cost o
f delivery is such a justi-

fication.
In addition to promoting the saving of energy re

sources, S. 1699 would also

have the useful effect of eliminating both "p
hantom freight" charges which

inflate costs for nearby buyers and the artificial
ities in pricing which result

from the use of average delivery charges. Th
ese availing themselves to an

offered backhaul allowance would simply receiv
e an allowance equal to the

actual cost to the seller if the seller were to deliver the 
goods. Those not

availing themselves of the offer would end up paying 
the same actual cost.

S. 1699 would result in marked savings of energ
y. It would also clear up

ambiguities caused by FTC interpretations rega
rding backhauling under de-

livered price systems. Therefore AGMC urges that the 
measure be adopted.

NATIONAL ASSOCIATION OF RETAIL GROCERS OF THE U
NITED STATES,

Reston, Va., July 12, 1977.

Senator BENNETT JOHNSTON, Jr.,
Chairman, Energy and Natural Resources, Subcommitt

ee on Energy Conserve,

tion and Regulation, U.S. Senate, Washington, D.C.

DEAR CHAIRMAN JOHNSTON Jr.: The National Assoc
iation of Retail Grocers

of the United States, representing independent retai
l grocers in the United

- States since 1893, is pleased to announce support for passage of S. 1699.

NARGUS members support increasing food distribution efficiency, reducing

energy waste, and cutting down on the number of 
grocery trucks running

empty.
NARGUS has long been an advocate of Robinson-Patm

an Act and fought

to preserve the law many times in the last forty year
s. NARGUS believes

S. 1699 is harmonious with Robinson-Patman Act. S. 
1699 requires that back-

haul allowance meet Robinson-Patman Act principles 
of being justified by

savings in cost of delivery, and be available to all buyers
 on a non-discrimina-

tory basis.
NARGUS respectfully requests that the enclosed state

ment of William E.

Crook, President of Bill Crook's Foodtown Super Marke
ts in Nashville, Ten-

nessee and NARGUS be included in the subcommittee h
earing record and

that you insert the statement in the Congressional Recor
d to inform other

Senators that independent retail grocers support S. 1699.

Sincerely,
FRANK D. REGISTER,

Executive Director.

STATEMENT OF WILLIAM E. CROOK, PRESIDENT, NATIONAL ASSOCIATIO
N OF RETAIL

GROCERS OF THE UNITED STATES

THE BACK HAUL BILL—ENTITLED DIESEL FUEL AND GASOLINE CONSERVATION AC
T OF

1 9 7 7—S. 1 6 9 9—ENDORSED BY INDEPENDENT RETAIL GROCERS

I. Description of association
The National Association of Retail Grocers of the United States (NARGUS

)

supports -S. 1699—a bill to provide energy conservation by alleviating cur
rent

and continuing fuel waste, to reduce empty vehicle movements, and to in-

crease efficiency in transporting goods by motor carriers for the ultimate

benefit of consumers.
NARGUS has represented independent retail grocers for over 80 years.

The association has over 40,000 members in the United States. Its governi
ng

Board is composed entirely of local grocery store operators from some thirteen

states. NARGUS members operate small stores and supermarkets. They pur-

chase their merchandise from either an independent wholesaler, or through

a retailer-owned cooperative. NARGUS' membership concern is directed en-

tirely to preserving the viability of independent grocers whose business is

normally concentrated in only one community.
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NARGUS' efforts leading up to endorsement of S. 1699
NARGUS became a supporter of S. 1699 after public hearings were held on

the bill by the Senate Energy Conservation Subcommittee. The association's
study and consideration concerning the operation and effects of the measure
were extensive and painstaking; so much so that it was not prepared to offer
its views at the June 27, 1977 public hearing on S. 1699 by the Senate Energy
Conservation and Regulation Subcommittee.
Before reaching a position endorsing S. 1699, the association had the bene-

fit of the oral and written statements presented to the Senate Energy Sub-
committee by eight witnesses, three of whom opposed the bill. Prior to its
decision to support the bill, NARGUS gave careful consideration to argu-
ments for and against the measure, particularly those alleging that the bill
favors large chain distributors, and that the bill would undermine, weaken,
and harm the Robinson-Patman Act. If either of these claims against S. 1699
were factual, or if there was even a reasonable probability of their accuracy,
NARGUS would not only withhold its support of S. 1699, but would have
actively opposed the proposed legislation. Prior to taking a position of S. 1699,
the association examined the bill carefully to determine whether it would
favor large buyers over smaller competitors and whether it would weaken
the Robinson-Patman Act.

III. Why the consumer will benefit from backhaul legislation S. 1699
Removing artificial legal hurdles standing in the way of manufacturers and

other sellers offering meaningful backhaul allowances under an effective
customer pickup program has many benefits for consumers and members of
the grocery industry generally.
The greatest benefit this legislation will provide is to encourage the elimina-

tion of wasteful costs of distribution. One example is described as "dead-
heading" which occurs when distributors' trucks return from a trip empty.
This causes waste of valuable resources, e.g., personnel, fuel, and equipment.
The National Commission On Productivity And Work Quality estimated, in
1975, that the annual savings in food distribution costs through greater utili-
zation of truck operating time amounts to approximately $100 million.
The goal to be achieved is not just conserving energy by reducing waste of

fuel, but also bringing about economies of operation for distributors and sup-
pliers. Increasing productivity is a national need with substantial benefits for
every citizen.
Aside from more efficient use of equipment and personnel, S. 1699 would

also encourage better utilization of capital.
The National Commission On Productivity And Work Quality refers, for

instance, to reduced inventory investment through more precise timing of
merchandise receipt at warehouses of suppliers and distributors; reduction
in lost sales from out-of-stock conditions; and less warehousing costs through
balanced workweeks for warehouse crews by scheduling backhauls when other
work requirements are at a minimum as potential savings available through
backhaul.
S. 1699 offers sellers and buyers more flexibility in responding to changing

economic conditions. The measure will be useful in meeting rising costs.
Better utilization of employee skills helps to maintain wages at fair levels.

Labor also benefits from the legislation.
Backhaul allowances will stimulate both increased productivity and cost

reduction. Consumers will benefit from the legislation.

IV. S. 1699 will not harm the Robinson-Patman Act
S. 1699 has a very narrow and limited application. It allows, but does not

require, sellers to offer a meaningful cost-justified and non-discriminatory
backhaul allowance only if and when the buyer provides transportation for
his own products from the seller's distribution center. The bill applies only
when the seller offers to sell the particular commodity to the buyer under a
uniform zone delivered pricing system.
A seller or a buyer who, for any reason or for no reason, does not wish to

participate in a transaction involving a backhaul allowance is not required
to do so by S. 1699. The bill is permissive in nature. It is not mandatory,
except that where seller and buyer agree to an allowance, it must be made
available to all the seller's customers on a 'non-discriminatory basis, and the
allowance must not exceed the actual savings in delivery costs to the seller.
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The current legal barrier to grant
ing a meaningful backhaul allow

ance, as

provided in S. 1699, is based on a F
ederal Trade Commission legal i

nterpre-

tation issued in the form of an adv
isory opinion. The legal roadblock to

 back-

haul allowances is not the result of an
y litigation adversity proceeding 

before

the courts, or the Commission. Ne
ither the courts nor the Commis

sion has

ruled that a backhaul allowance, 
as authorized under S. 1699, is pr

ohibited

under the Robinson-Patman Act. In o
ver forty years, the Federal Trade 

Com-

mission has not brought a complaint 
under the Robinson-Patman Act agai

nst

a seller, or a buyer, for granting, or 
for receiving, a backhaul allowance 

which

would be permitted under S. 1699.

Since, as the record shows, a backha
ul allowance meeting all the conditio

ns

set forth in S. 1699 has never been th
e object of Federal Trade Commis

sion

enforcement proceeding since the Rob
inson-Patman Act first became law over

forty years ago, there appears to be no
 rational basis for contending that th

e

bill would weaken or undermine the Rob
inson-Patman Act.

A key requirement provided in the bi
ll is that the backhaul allowance be

made "available to all the seller's cus
tomers on a non-discriminatory basis."

The allowance must also, according to th
e terms of the bill, be "no greater

than the actual savings in delivery cos
ts to the seller." Thus, in order to com-

ply with the bill, a backhaul allowanc
e must be non-discriminatory and cost-

justified, both key elements of the Ro
binson-Patman Act long established

method of operation to protect small bus
iness from harmful price discrimina-

tions.
NARGUS has carefully considered the a

rguments of S. 1699 opponents, as

presented at the public hearing on the bill before the Senate Energy and

Natural Resources Subcommittee on Energ
y Conservation and Regulation,. The

association has paid particular and close a
ttention to statements alleging that

the Robinson-Patman Act will be hurt by the b
ill.

NARGUS' strong and consistent support of 
the Robinson-Patman Act since

Its enactment is a matter of public record. E
ach time in the history of this

law, the Act has been attacked in Congress 
through efforts to pass weakening

legislation, the association has played a pro
minent part in its defense. Count-

less public testimonies attest to NARGUS' con
sistent support of the Robinson-

Patman Act. The public record is so long 
and so uniform in demonstrating

NARGUS' defense of the Robinson-Patman 
Act that it easily establishes the

association's good faith in this matter. If S
. 1699 would in any way cripple

the Robinson-Patman Act, NARGUS would n
ot hesitate to oppose the measure.

Because NARGUS is a supporter of the Ro
binson-Patman Act, it is im-

portant that the association not automatical
ly, and without sound reason,

oppose a legislative proposal affecting the appli
cation of the act. Following such

a policy does a disservice both to the law and
 to those it seeks to protect.

This concern is reason enough for the associa
tion's taking the added time

required to weigh and consider the effects of S. 1699
, and explains its inability

to appear at the public hearing held on the legi
slation June 27, 1977 by the

Senate Energy Conservation and Regulation Subcommi
ttee.

NARGUS regards the arguments made against S
. 1699 on the grounds of

Injuring small business and the Robinson-Patman A
ct unconvincing. Unsup-

ported allegations are made that small business in gene
ral, and small grocers

particularly, will be hurt by S. 1699. It has been sai
d, for instance, that small

grocers will be denied the benefit of backhaul allowanc
es authorized under

S. 1699 because many of them do not own or operate truck
s.

The answer to this argument is that wholesale supplie
rs of grocers operate

trucks, and the vast majority of grocery wholesalers, as well as the two

national trade associations representing wholesale groce
ry distributors, sup-

port S. 1699. Backhauling by wholesalers will resu
lt in more efficient cost

saving utilization of capital equipment and personnel. Retail grocers will

benefit from economies of operation experienced by manu
facturers and by

wholesale suppliers operating a customer pick-up service
. Whenever distribu-

tion cost savings can be effected in the highly competitiv
e grocery industry,

everyone gains, including retail grocers and their customers.

No effort should be spared to achieve greater operating ef
ficiency in the

distribution of grocery products to consumers. This is w
hat S. 1699 is all

about. There never was a greater need for this bill to hold do
wn the harmful

effects of inflationary price increases. It is fair and equitable t
o all businesses

and will benefit the entire economy.
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FOODSERVICE ORGANIZATION OF DISTRIBUTORS,
Washington, D.C., July 5, 1977.

Re S. 1699—backhaul legislation
Senator HENRY M. JACKSON,
Chairman, Energy and Natural Resources Committee, Washington, D.C.
DEAR SENATOR JACKSON: The Foodservice Organization of Distributors

(F.O.O.D.), distributors to America's restaurants, hotels and schools, strongly
urges you and your committee to support S. 1699, "The Diesel Fuel and Con-
servation Act of 1977," introduced by Senator Johnston.
This legislation would remove certain impediments to so called "backhauling"

imposed by current FTC regulatory interpretations without violating the
Robinson-Patman Act's price discrimination prohibition. In fact, since 1699
involves only the transportation of the buyer's ordered products, it would not
affect the regulations of the Interstate Commerce Commission or the status of
common contract carriers.
S. 1699's enactment, at a time when all of America is groping for ways to

save energy, would certainly seem to be in the nation's best interest. By using
one truck trip to provide the service that would otherwise require two truck
trips, 100 million gallons of fuel could be saved annually. This would be ac-
complished by permitting trucks that have made deliveries to pick-up other
products (backhaul), thus eliminating many of the irrational empty return
trips the present law encourages. Moreover, this more efficient use of truck
transport would not only save fuel and reduce company operating costs but
would ultimately reduce consumer costs.
Since S. 1699 accomplishes major fuel conservation, while equitably re-

flecting the true economics of delivery costs, by permitting a buyer of goods
to receive an allowance no greater than the actual saving in delivery costs to
the seller, F.O.O.D. urges you to support it fully.

Yours truly,
F. RANDALL MURPHY,

President.

FOOD MARKETING INSTITUTE,
Washington, D.C., July 11, 1977.

Subject: S. 1699, "Diesel Fuel and Gasoline Conservation Act of 1977."
Hon. HENRY M. JACKSON,
U. S. Senate, Wa.shington, D.C.
DEAR SENATOR JACKSON: On June 27, 1977 I was privileged to appear before

the Energy Conservation and Regulation Subcommittee on behalf of the Food
Marketing Institute ("FMI") in support of S. 1699. FMI supports the bill
because it is clearly necessary in the public interest—it will result in sub-
stantial energy savings and will reduce the cost of distributing food and
other products.
While we believe that the present record clearly justifies passage of this

legislation, some of the testimony and opinions offered at the hearing reflect,
at least partially, misunderstandings as to both the intent and effect of thebill. Since the record remains open until July 15, 1977 for additional submis-
sions, we offer this letter so as to discuss certain questions which arose dur-
ing the hearing. Those questions involve: the availability of backhaul to large
and small companies; the effectiveness of a uniform f.o.b. option alternative;
and the effect of the bill on ICC regulations and on types of motor carriers.

A. THE AVAILABILITY OF BACKHAUL TO LARGE AND SMALL COMPANIES
S. 1699 requires that an allowance offered by a "zone" seller be uniformand non-discriminatory. While the f.o.b. prices offered pursuant to the billwill differ given the cost differences inherent to transporting different dis-tances, because the bill is and should be voluntary, sellers may offer allow-ances pursuant to formulas of their choice. Thus, by way of example, oneseller may offer an allowance equal to the full actual cost of delivery whileanother seller may offer an allowance equal to 90 percent of actual cost. How-ever, because the bill requires uniform and non-discriminatory allowances,whatever formula is utilized by a seller must be made available to all of itscustomers. Therefore, every customer of each seller will be treated fairly andthe same way.
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In this context, the "large" versus "small" 
issue raised at the hearing is

a "red herring." Size has no bearing on the
 benefits to be derived by this bill

because, in the food industry, all retailers 
could get the advantage of back-

haul allowances because even the smallest r
etailer gets his goods from whole-

salers who operate motor vehicles to deliv
er to retail outlets and are thus

able to pick up goods at the seller's dock. 
Thus, all retailers, regardless of

size, will be able to benefit from this bill 
whether they realize the savings

directly or through a wholesaler.

The organizations supporting S. 1699 confirm 
this fact and reveal the sup-

port of the "small" as well as "large" comp
any. FMI itself has almost 1,000

members most of which are smaller retailers. I
n fact, we estimate that ap-

proximately 20-25 percent of our members operate 
only one grocery store, and

approximately 75 percent of our members oper
ate less than 10 stores. The

National American Wholesale Grocers' Association 
("NAWGA") also offered

its endorsement of S. 1699 and its membership is
 essentially small companies,

approximately half of which are so classified by 
SBA standards. The Na-

tional Association of Retail Grocers of the Uni
ted States, who lists 40,000

local independent retailers as members, are su
pporting the bill. Also, the

Cooperative Food Distributors of America, an a
ssociation of independent or

multi-unit store operators who jointly own a commo
n warehouse to serve their

stores, supports the bill.
Any notion that this bill disadvantages the "little 

guy" is nonsense and,

given that the bill does not alter the Robinson-Pa
tman Act, there can be no

viable contention that it harms any retail segment
. Whether it be the food

industry or any other industry, the full measure of 
protection offered by the

Robinson-Patman Act will remain as strong as ever.

B. THE EFFECTIVENESS OF A UNIFORM F.O.B. OPT
ION ALTERNATIVE

The existing FTC advisory and related opinions auth
orize uniform zone

delivered price sellers to offer, as an alternative to a d
elivered price, a uni-

form f.o.b. price. Thus, as it reiterated at the hearing, 
the FTC suports f.o.b.

prices for "zone" sellers only if the very same f.o.b. price 
is applicable to all

buyers regardless of how far away from the seller they 
are located. While

the FTC's adherence to that concept flows from a fault
y interpretation of

section 2(a) of the Robinson-Patman Act, the predictable 
translation of that

position to business practices has usually resulted in eithe
r the refusal of

seller to offer any f.o.b. option or the offering of an f.o.b. pri
ce which reflects

allowances equal to only local cartage rates. Consequently, th
ere is insufficient

economic incentive for buyers to pick up their own goods exce
pt where they

are virtually the seller's "neighbor."
Buyers incur costs for picking up and transporting their own goods and,

obviously, the farther they must transport those goods--the fa
rther they are

from the seller—the higher their costs. Similarly, the seller p
ays to deliver

goods to its buyers and the farther away the buyer is the more 
the seller

must pay to have those goods delivered. Therefore, if buyers pick
 up their

own goods and relieve the seller of that cost and obligation, the selle
r realizes

savings and those savings proportionately increase as a function of
 how far

the buyer is from the seller's warehouse. The purpose of S. 1699 is 
simply to

permit a seller to offer a pick-up allowance to a buyer in amounts wh
ich, as

to each buyer, reflect the cost of transporting the goods, and reflect the sav-

ings to the seller from having been relieved of that cost and obligatio
n. If

that economic incentive is available, buyers will pick up their own go
ods;

their trucks will be productive in the backhaul mode and, in turn, fuel an
d

distribution will be saved. The consuming public will be the ultimate bene-

ficiary.
However, this goal cannot be achieved if, as advocated by the FTC "zone"

sellers can only offer a single f.o.b. price to all, and this is true regardless of

what that f.o.b. price is. For example, the dialogue at the hearings betwe
en

the FTC witness and members of the subcommittee centered largely around

the concept of sellers offering a single f.o.b. price which reflected reducing

the delivered price by an amount equal to the seller's "average" transportation

cost within the zone. In fact, there was discussion which suggested modifying

S. 1699 to make that its central theme. It must be made clear that sellers are

now free to do just that under existing FTC opinions and no legislation is

needed in that regard. Sellers nevertheless do not so construct f.o.b. prices
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because such a system is inherently unfair to them because it economically
disadvantages them. The offering of such an f.o.b. price will result in close-in
buyers picking up because the allowance—as to them—would be equal to or
greater than the actual cost of their deliveries. The "farther-out" buyer will
not pick up because the allowance is less than the cost of delivery so the
seller will be left to provide the transportation. In virtually all cases then,
the seller pays more than it should and is economically harmed. Moreover,
such a system, as you can see, does not encourage pick-up, particularly on the
relatively longer trips and therefore the energy and cost savings which under-
lie S. 1699 will not be realized. The FTC concept is self-defeating and con-
trary to the public interest. S. 1699 should be passed in its present form if
it is to have any meaning and public benefit.

C. THE EFFECT ON ICC REGULATIONS AND TYPES OF MOTOR CARRIERS

The provisions of S. 1699 will, in no way whatsoever, encroach upon, modify,
or challenge any provision of the Interstate Commerce Act or any regulation
promulgated by the ICC. The issues addressed by this bill are not ICC issues.
The bill does not deal with the permissible operational scope of any motor
carrier, whether it be regulated or unregulated. The backhaul activities con-
templated by S. 1699 are presently permissible from an operational standpoint.
The bill deals with the fact that, because of FTC advisory opinions, many
sellers consider themselves legally precluded from offering appropriate eco-
nomic incentives which would encourage carriers to backhaul under their
existing operational abilities.
As to the effect of the legislation on various categories of motor carriers,

a segment of the American Trucking Associations, Inc. offered, at the hearing,
the notion that the bill would be harmful to common carriers, as opposed to
private and perhaps other types of regulated carriers. We believe that any
prediction of grave or significant impact on even regular route motor common
carriers, is specious, This is not to say that the effect of the bill could not
have some impact on these carriers, but it is clear that, if there is any nega-
tive impact at all, it will be minor.
For a common carrier to be harmed at all, it must irretrievably lose traffic;

yet it is unlikely that those carriers will lose any traffic considering that their
traffic is growing at a rate averaging approximately three billion miles an-
nually over the last five years. While passage of S. 1699 will open up sig-
nificant backhaul opportunities for various forms of proprietary and dedicated
carriage, when compared to the annual growth alone of common carriage, the
"backhaul" traffic represents only a small percentage. Thus, any "losses"
which would conceivably be experienced by regular route common carriers
could not represent a "loss" in the real sense and at most would only slightly
detract from their enormous annual growth.
Moreover, regular route motor common carriers ordinarily have rather broad

licenses in terms of both the commodities they may carry and the routes over
which they may carry them. Within that framework they have the ability,
unlike private or dedicated transportation, to adjust their operations so as
to haul other goods in lieu of those which may be backhauled as a result of
this bill.
FMI reiterates its strong support for S. 1699, a measure which is demon-

strably in the public interest and will promote efficient distribution and energy
conservation.

Sincerely,

Re S. 1699 Truck backhauls
Hon. J. BENNETT JOHNSTON, Jr.
Chairman, Subcommittee on Energy Conservation and Regulation, Committee

on Energy and Natura,1 Resources, U.S. Senate, Washington, D.C.
DEAR SENATOR JOHNSTON: Farm Bureau is the largest general farm orga-

nization in the United States, with a membership of more than 2.6 million
families in 49 states and Puerto Rico. It is a voluntary nongovernmental

ROBERT 0. ADERS,
President.

AMERICAN FARM BUREAU FEDERATION,
Washington, D.C., July 13, 1977.
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organization, representing farmers who produce virtually ever
y agricultural

commodity that is produced on a commercial basis in this c
ountry.

For many years Farm Bureau members have been c
oncerned about the

spread between the prices paid to farmers for their produc
ts and the prices

paid by consumers. This spread represents approximately 
60 percent of the

consumer's food dollar. The cost of transportation represents ab
out 7 percent

of food costs.
S. 1699 is intended to correct a narrow interpretation by the 

Federal Trade

Commission, which prohibits a food wholesaling or retailing c
ompany from

granting a backhaul allowance to a buyer where the motor ca
rriage is per-

formed by the buyer or an authorized carrier serving the buyer.

This is an unjustified and anachronistic interpretation that increa
ses food

distribution costs by more than $300 million and wastes up to 100 
million

gallons of fuel annually.
We recognize that S. 1699 will correct only a small part of the overall em

pty

backhaul problem in the motor carrier industry. Nevertheless, it 
represents

an important reform that would reduce costs, save fuel, and bring 
about a

more rational use of transportation equipment and labor within the foo
d

industry.
For these reasons, we endorse passage of S. 1699 and urge that your Sub-

committee, the Energy and Natural Resources Committee, and the Congress

move with dispatch in the passage of this legislation.
We ask that this letter be made a part of the hearing record.

Sincerely,
JOHN C. DATT,

Director, Washington Office.

AMERICAN RETAIL FEDERATION,
Washington, D.C., June 27, 1977.

Hon. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, U.S. Senate,

Washington, D.C.

DEAR MR. CHAIRMAN: The American Retail Federation supports legislation

which would clarify the conditions under which private carriage may be

used, such as the provisions in S. 1699. The Federation's transportatio'n poli-

cies support an interpretation of private carriage so that a shipper or retailer

may engage in the transportation involving movement of merchandise inci-

dental to carrying on his own business.
Under Advisory Opinion No. 147, dated March 28, 1975, the Federal Trade

Commission reaffirmed a previous interpretation under the Robinson-Patman

Act which would curtail the use of private motor vehicles by the purchaser

under certain conditions of selling terms on a delivered price basis. The FTC
ruling did not deal with the basic price of the merchandise sold, but with the

transportation cost involved thereon and would not permit the seller, without
radical changes in the pricing structure, to allow the purchaser the cost he
would have otherwise incurred had not the private carriage of the purchaser
been used in lieu of common carriage.
The Federation supports the view that the use of private motor carriage

In such instances in no way contravenes the intent of the Robinson-Patman
Act as to discriminatory pricing of goods sold, but has as its purpose a more
efficient utilization of motor equipment. Passage of the proposed legislation
will encourage energy-saving practices of retailers utilizing private equipment
in the transportation of their goods. We urge approval of S. 1699.

Sincerely,
LOYD HACKLER.

CONTRACT CARRIER CONFERENCE,
Washington, D.C., July 15, 1977.

Re S. 1699—Diesel Fuel and Gasoline Conservation Act of 1977.
Hon. J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy Conservation and Regulation, U.S. Senate,

Washington, D.C.
DEAR SENATOR JOHNSTON: I am writing you to express the support of the

Contract Carrier Conference for the subject legislation. rhe Contract Carrier
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Conference is a trade association representing the interests of contract car-
riers throughout the country. The Conference is affiliated with the American
Trucking Associations.

Contract carriers are trucking companies licensed by the Interstate Com-
merce Commission to haul freight in interstate commerce. There are approxi-
mately 4,000 contract carriers in the country the vast majority of which are
independently, as opposed to publicly, owned. Contract carriers are fully regu-
lated with respect to safety, financial responsibility and scope of operating
authority.
Contract carriers differ from common carriers in that they offer a specialized

transportation service that is not held out to the public. A contract carrier
offers this service generally in one of two ways: (1) by dedicating his equip-
ment to the exclusive use of a shipper; or (2) by providing a transportation
service designed to meet a distinct need of the shipper. Contract carriage is
the logical alternative for a shipper who does not want to invest the time
and money to acquire and run his own fleet of trucks but has needs that
cannot be met by a common carrier who, by law, must hold himself out to
the general public.
Many contract carriers serve food stores like A&P, Shop Rite, and the like.

As we understand the subject legislation, a purchaser of goods in a uniform
zone delivered pricing system would be able to get a reduction in the price
of the goods purchased (not to exceed the vendor's cost of delivery) if he
picks up the goods at the seller's place of business.
Presently, many contract carriers are operating at less than capacity when

they return to their contracting shipper's warehouse after making deliveries.
If the proposed legislation is enacted, there will be an economic incentive on
the part of the purchaser to utilize his contract carrier to pick up purchased
goods from his vendors located in the area of the carrier's last deliveries for
return haul to the purchaser's warehouse. While the purchaser gets the reduc-
tion in price to reflect the money he saves the vendor, the carrier obtains
more freight and operates in a more fuel efficient manner.
Indeed, it is our understanding that some vendors in a uniform zone de-

livered pricing system do offer a discount to purchasers who pick up the pur-
chased goods while others do not citing the Robinson-Patman Act to justify
their refusal. Consequently, enactment of the proposed legislation will clarify
this somewhat uncertain area.
We respectfully request that this letter be included in the hearing record on

the subject legislation.
Very truly yours,

THOMAS A. CALLAGHAN, Jr.

COOPERATIVE FOOD DISTRIBUTORS OF AMERICA,
Des Plaines, Ill., July 8, 1977.

Hon. J. BENNETT JOHNSTON, Jr.,
Chairman, Energy Conservation and Regulation Subcommittee, Energy and

Natural Resources Committee, U.S. Senate, Washington, D.C.
DEAR SENATOR JOHNSTON: Our association, Cooperative Food Distributors of

America (C.F.D.A.), is a national food trade association representing the
retailer-owned form of food distribution. Our sixty-four members in the United
States operate eighty-five distribution centers, with annual sales of approxi-
mately $8 billion. The wholesalers are owned by some 28,000 independent food
retailers whose estimated annual volume is approximately 20 percent of all
food sold at retail in America.
C.F.D.A. supports the principle of any legislation which would clarify the

legality of granting full backhaul allowances which would be equal to actual
savings in delivery cost to the seller. We strongly support your efforts to enact
this energy-saving legislation.

Sincerely,
EARL E. MASON,

President.
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NATIONAL INDEPENDENT DAIRIES ASSOCIATION,
Washington, D.C., May 19, 1977.

Senator J. BENNETT JOHNSTON,
Chairman, Subcommittee on Energy and Conservation, Energy and Resources

Ccirnmittee, U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: It is understood the staff of the Subcommittee on

Energy and Conservation, Energy and Resources Committee, is considering

proposed legislation which would amend the Robinson-Patman Act by indirec-

tion through an amendment to the Energy Policy and Conservation Act, to

increase motor carrier backhaul. The National Independent Dairies Associa-

tion is opposed to such legislation and any other attempts to amend the
Robinson-Patman Act directly, or indirectly.
The proposed Diesel Fuel and Gasoline Energy Conservation Act of 1977 is

not a new proposal. It is a shopworn proposal in new attractive trappings.

Such legislation would benefit the huge supermarket chains and other big

food industry conglomerates and play havoc with the medium and small-sized
companies in the food industry.

Additionally, it is clear that the Robinson-Patman Act does not prevent
economically sound backhauls. In support of this argument, I enclose a copy
of the Report of the Ad Hoc Subcommittee on Antitrust, the Robinson-Patman
Act, and Related Matters of the Committee on Small Business and invite
attention to the section page 111 entitled "Reply to the Argument that the
Robinson-Patman Act prohibits Backhaul".
The members of the National Independent Dairies Association are deeply

concerned about energy conservation. At the NIDA annual meeting last month,
they discussed the need for self-inspection of all their dairy processing oper-
ations for energy conservation. However, NIDA is quick to recognize this
proposed legislation as not a bona fide conservation measure and recommends
against its introduction.

Very truly yours,
ARTHUR H. BERNDTSON,
Executive Vice President.

NATIONAL-AMERICAN WHOLESALE GROCERS' ASSOCIATION,
New York, N.Y., July 11, 1977.

Hon. J. BENNETT JOHNSTON,
Russell Senate Office Building, Washington, D.C.
DEAR SENATOR JOHNSTON: Please consider these observations in support of

S. 1699. They supplement testimony delivered June 27.
Arguments for S. 1699 include:
1. Significant diesel fuel and gasoline savings.—The 100 million gallon esti-

mate is challenged but that is not really important. We made no quantity
estimate but it is apparent that major and unnecessary fuel waste can be
corrected by S. 1699.

2. No conflict with Robinson-Patman.—A critically important concern for us.
We represent small wholesalers and their customers.
3. Benefits accrue to the consumer.—We can speak only for the food industry

but competition in all industries should force benefits to consumers.
4. Small business has equal opportunity.—Buyers with only one truck or

an authorized carrier can backhaul.
5. Cost savings.—Savings in fuel not consumed and other savings resultant

from one truck run replacing two truck runs.
6. Increased productivity.—Control of timing maximizes utilization of equip-

ment and, in the buyer's warehouse, it helps to balance workloads.
7. Increased control.—Over sanitation and damage and security because the

buyer is handling his own merchandise in his own trucks.
Arguments against S. 1699 include:
1. "Special interest bill for profiteering major food chain."—Simply untrue.

S. 1699 will benefit wholesalers and retailers, large and small as well as chains
large and small. Consumers will get food price benefits. The nation will save
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fuel. Profiteering allegations have been disproved repeatedly in recent years.
There is no windfall in S. 1699 or any other backhaul option unless it is the
cost savings that may be retained by sellers who are paid for delivery but
do not provide it. Nevertheless we are sincerely grateful to Mr. Rothwell for
leaping to the defense of Robinson-Patman.

2. S. 1699 "substantially weakens and modifies the Robinson-Patman Act."—
Mr. Rothwell states that S. 1699 "rewards remoteness and punishes proximity"
an "overt and incongruous discrimination." The uniform delivered price system
itself, not S. 1699, "rewards remoteness and punishes proximity but neither
the FTC nor Robinson-Patman consider that a discrimination. And S. 1699
offers a compensating factor. In the real world shorthaul costs more per mile
or per weight than longhaul by a sizeable margin..
On the "actual cost savings" credit basis of S. 1699 the closer buyers can be

paid more per mile or per weight for the backhaul service than remote buyers.
It is also a fact that most buyers will have a combination of remote and
close-in backhaul opportunities that tend to be compensating. Also both close-in
and remote buyers may be large or small, chain or wholesale.
The other reference to possible Robinson-Patman violation was made by

Mr. Owen Johnson who left FTC three days after the hearing. He said the
views in his testimony were "not those of the Commission or any Commis-
sioner." He also confessed to personal "skepticism toward delivered price sys-
tems generally." Then he said that FTC advisory opinions and clarifications
of backhauling in uniform delivered price situations avoided Robinson-Patman
concerns without discouraging backhaul. He went further to recommend that
S. 1699 be made mandatory to demonstrate FTC support for backhaul. How-
ever, he also said that S. 1699 created a new condition wherein a distant
buyer could "deduct more from the uniform delivered price than his com-
petitor, a close-in buyer, resulting in a variance in the pickup, or f.o.b. price,
and a discrimination which mau violate the Robinson-Patman Act."
Mr. Johnson's statement raises the question of where and when and how

determinations of discrimination are made. The "Mill Net Theory" measured
price equality at the seller's dock for merchandise only, holding that trans-
portation costs were an accident of geographic location. FTC once embraced
that doctrine in interpreting Robinson-Patman, at the seller's dock whether
the sale is "less freight" or "freight included." In fact we still have f.o.b.
uniformity measured but FTC has apparently shifted 1 to a new principle
which measures the "actual price" paid by the buyer including merchandise
and delivery and possibly other factors. This new system describes uniform
delivered price system and it definitely moves the point of equity measurement
to the buyer's receiving dock.
Mr. Johnson reverts to the seller's dock and f.o.b. price to frame his ques-

tion about a possible Robinson-Patman violation authorized by S. 1699 despite
the fact that S. 1699 is very clearly limited to uniform delivered price situa-
tions. The question is invalid for that reason.
A careful examination of the current pricing systems and purchasing op-

tions approved by FTC under Robinson-Patman law reveals that the impact
of S. 1699 is to modify current and acceptable differences. Therefore S. 1699
is clean in the legal sense of conformity with Robinson-Patman and, equally
important, it promotes equity at the buyer's receiving dock.

3. Mr. Donn D. McMorris of American Trucking Associations, Inc. said that
S. 1699 backhaul will "adversely tamper with regulated carriers balance of
multi-directional movements." We suspect this to be true to some extent be-
cause distributors suffer constantly from delivery delays caused by regulated
carriers' attempts to limit service to minimize cost. It is hard to conceive that
the relatively minor shift of freight hauled to backhaul handling can un-
balance the enormous trucking industry. Carriers' share of wholesalers' in-
bound tonnage increased twice as much as backhaul over the last ten years.
Carriers currently deliver 63 percent of our inbound compared to 15 percent
that is backhauled. As food wholesalers, our economic function is lowest cost
distribution. Backhaul lowers total system costs and saves energy. S. 1699
will encourage backhaul in one limited sector of delivered price sales.

Anti-trust law developments prepared by the section of antitrust law of the
American Bar Association.

AIM
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4. "It isn't true that 100 million gallons of fuel could be saved with enact-
ment of this bill."—The question is not whether it is 78 million or 118 

million

gallons. It's not really important. The big difference is between could 
and

would. I don't share Mr. McMorriss' access to the "genesis of the estima
te"

but I do recognize that the difference between potential and actual is far 
more

significant than guesstimates of absolute gallons.
5. Mr. McMorris is also misinformed about the nature of the limited 

appli-

cation of backhaul covered by S. 1699. Hauling one's own merchandise in

one's own truck is emphatically not an opportunity limited to a few giants

"seeking competitive advantage and not a reduction in fuel usage." That

"most firms cannot afford to have trucks away from their base and primary

source of business and extra time and distance involved in backhauling" is

untrue. It has been proven arithmetically many thousands of times. That is

not to say that buyers' trucks always operate more efficiently than carrier

trucks but rather that the circumstances which make the backhaul more

efficient should be encouraged for the benefit of energy savings and lower

costs to consumers.
Respectfully submitted,

GERALD E. PECK,
President.

PRIVATE TRUCK COUNCIL OF AMERICA, INC.,
Washington, D.C., July 15, 1977.

Hon. J. BENNETT JOHNSTON, Jr.,
Senate Committee on Energy and Natural Resources, U.S. Senate,

Washington, D.C.
DEAR SENATOR JOHNSTON: This is to inform you of the action taken by our

Board of Directors this date at its Board Meeting in White Sulphur Springs,
West Virginia, with respect to S. 1699.
"The Private Truck Council of America, Inc., the only independent national

organization representing operators of trucks in their own non-transportation
businesses, supports in principle the concept of S. 1699, the proposed Diesel
Fuel and Gasoline Conservation Act of 1977. Because of various practical ques-
tions, the Board of Directors of the Council believes that the language of the
bill needs further study and refinement.
"The Council is surveying its membership and will make available to the

Subcommittee and others interested such information and suggestions as are
developed."
We shall be in touch with you and your staff on this matter.

Sincerely,

Hon. J. BENNETT JOHNSTON,
Chairman, Senate Energy Committee's Subcommittee on Energy Conservation

and Regulation, Washington, D.C.
DEAR CHAIRMAN JOHNSTON: In behalf of The National Traffic League I

would like to submit the following remarks for the record of hearings on
S. 1699, the "Diesel Fuel and Gasoline Conservation Act of 1977."
The League is a voluntary organization of 1,800 shippers, shippers' associa-

tions, boards of trade, chambers of commerce and other entities concerned
with rates, traffic and transportation services of all carrier modes. It is the
only shipper organization which represents all types of shippers nationwide.
Its members include large, medium and small shippers who use all modes of
transportation and who ship all types of commodities. The League is not a
panel or committee of a trade group, or a spokesman for a particular com-
modity or transportation point of view, and does not permit carrier member-
ship.
The League's primary concern is to provide for the nation and all its

shippers a sound, efficient, well-managed transportation system, privately
owned and operated.

JOHN C. WHITE.

THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE,
OFFICE OF THE PRESIDENT,
Stamford, Conn., July 20, 1977.
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To arrive at positions reflective of the broad range of shipper interests
within the League, the League membership at its annual and special meetings
considers, debates • and votes on actions to be taken. During its seventy years
of existence, the League has frequently been the spokesman for the nation's
shippers before Congress on proposed transportation and regulatory reform
legislation.

S. 1699, has as its purpose to provide energy conservation by alleviating
current and continuing fuel waste, to reduce empty vehicle movements, and
to increase efficiency in transporting goods by motor carrier which will ulti-
mately benefit consumers.

Section 2 of S. 1699 amends Section 382 of the Energy Policy and Conser-
vation Act of 1976 (42 U.S.C. 6201) by adding a paragraph (d) to read as
follows:
"(d) It shall not be unlawful for a seller of goods, wares, or merchandise

pursuant to a uniform zone delivered pricing system to grant back haul allow-
ances to a buyer where the backhaul function is actually performed by the
buyer or an authorized carrier serving the buyer, where the allowance is no
greater than the actual savings in delivery costs to the seller and where the
allowances are available to all the seller's customers on a nondiscriminatory
basis."
Although League members have not had an opportunity to thoroughly con-

sider S. 1699, they do support the purpose of the bill in removing regulatory
limitations causing energy waste and inefficiency. Strictly speaking, of course,
S. 1699 does not address itself to the regulatory actions of the Interstate Com-
merce Commission under its basic statute. It involves an effort to modify the
administrative interpretation of the Robinson-Patman Act by the Federal
Trade Commission. Nonetheless, this interpretation has prevented the imple-
mentation of transportation practices which could save energy resources. The
League has a number of policies and positions which fully support elimination
of regulatory policies which waste energy. The League's policy M-1 Produc-
tivity, states: Transportation must obtain greater productivity from its use
of fuel including the minimization on fuel inefficiencies of: economic regula-
tions; consignor or consignee loading/unloading practices; and labor practices—
and with due consideration to environmental and safety requirements.

Secondly, in addressing commodity and route restrictions, the League sup-
ports elimination of gateway restrictions for irregular route and regular route
carriers and an increase in the circuity factor. The League also strongly sup-
ports elimination of unneeded restrictions in existing operating rights that
cause excessive energy use.

Thirdly, in regard to private and contact carriers, the League members fully
support liberalization of the present ban on "within the family" hauling. The
new League policy E-1 applies the principle of "freer entry" to both common
and contract carriers. Also, conglomerates should be considered as a single
shipper for purposes of contract carriage.

Finally, regarding private carrier equipment leases to common carriers, the
League members recently voted on a proposal prohibiting the ICC from regu-
lating the duration of all vehicle leases whether by common or private carrier
(in addition to the present exemption with respect to lease duration on
vehicles used for hauling agricultural products). The League members voted to
support the intent of this proposal to permit trip leasing of private carrier
equipment.
The League appreciates this opportunity to present its views on S. 1699

supporting the purpose of the bill to abolish regulatory limitations which cause
inefficiency and energy waste.
Thank you for including the League's statement in the record of hearings

as well.
Sincerely,

J. ROBERT MORTON,
President.
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