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NOMINATION

WE DN ES DA Y, OCTOBER 26,  1977

U.S. Senate,
Committee on Human R esources,

Washington, D.C.
The committee met, pursuant to notice, at 10:45 a.m., in room 

4232, Dirksen Senate Office Building, Senator Harrison A. Williams, 
Jr. (chairman of the committee) presiding.

Presen t: Senators Williams, Pell, Javi ts, Hatch , and Chafee.
The Chairman. We will come to order and begin our hearing this 

morning with our first nominee, John H. Fanning, the present Chair­
man of the National Labor Relations Board. He has been nominated 
to a full term in this position.

Mr. Fanning is a residen t of Rhode Island and a member of the 
bar of Rhode Island and of the U.S. Supreme Court. He is a career 
Federal employee who served from 1942 to 1957 in legal and industrial 
relations positions in the Departments of Labor, Army, and Defense.

Since 1957, he has served as a member of the National Labor 
Relations Board. He is the only Board member to be appointed to 
four successive terms by five different Presidents—Presidents Eisen­
hower, Kennedy, Johnson, Nixon, and now Presiden t Carter. Mr. 
Fanning served as Acting Chairman from December 1974 to February 
1975, and was appointed to tha t post again by Presiden t Carte r on 
April 14, 1977. He has now been nominated for a full term as Chairman 
which will run until December 17, 1982.

Mr. Fanning’s extensive experience in this difficult area of the  law 
can hardly  be overstated. I believe tha t his service has been a great 
asset to the effective adminis tration of the National Labor Relations 
Act, and I personally look forward to his continued service in tha t 
capacity.

At this time, I  will insert  into the record a brief description of the  
functions of the Board.

[The following was received for the record:]
(l)
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DU TIE S AND FUNCTIONS  OF THE NATIONAL LABOR RELA TIONS BOARD 

( E x c e r p t  f ro m  U n i t e d  S t a t e s  G o v e rn m e n t M a n u a l , 1 9 7 7 /7 8 )

Th e Nat iona l Lab or Relatio ns Board 
is an independe nt agency cre ated by 
the National  Labor  Relations  Act of 
1935 (Wa gner Act), as amended by 
the acts of 1947 (T af t-H ar tle y Act) 
an d 1959 (La ndrum-Gr iffin Ac t).

Th e act  affi rms the rig ht of employ­
ees to self-organization and to barga in 
collectively through represen tatives of 
the ir own choosing or to ref rain  from 
such  activities. Th e ac t proh ibit s cer­
tain unfair labor practices by employ­
ers and  labor  organizatio ns or thei r 
agen ts and auth orizes the Board to 
designate app rop ria te un its for collec­
tive bargaining an d to cond uc t secret 
ballo t elections to det erm ine  whe ther 
employees desire rep resentation by a 
labor  organization.

As of July  1, 1971, the  Postal Reor­
ganization Act (84 Stat.  719; 39 
U.S.C. Prec. 101 no te)  confe rred 
jurisd iction upon  the  Boa rd over  un­
fair  labor practice cha rges and  repre­
sentation elections affectin g U.S. 
Postal Service employees. As of Au­
gust 25, 1974, juri sdic tion  over  all pri­
vately operated He alt h Care Ins titu ­
tions was conferred  on the  NLRB by 
an ame ndm ent  to the ac t (29 U.S.C. 
152 et  seq.) .

FUNC TIONS AND ACTIVITIES

Th e Board has two princi pal  functions 
under the act : preven ting  and remedy­
ing unfa ir labor prac tices by employers 
and  labor organ izations or the ir agents, 
and cond uctin g secret  bal lot  elections 
among employees in ap prop ria te col­
lective-bargaining uni ts to dete rmin e

whether  or not  they desire to be rep­
resented by a labor organ ization. Th e 
Board also cond ucts  secret ballot elec­
tions among  employees who have been 
covered by a union-shop agreem ent  to 
dete rmin e whethe r o r not they wish to 
revoke the ir unio n’s author ity to make 
such agreem ents; in jurisdictional  dis­
putes, decides and determines which 
competin g g roup of workers is enti tled  
to perform the work involv ed; and co n­
ducts  secret ballo t elections am ong  em­
ployees concern ing employers’ final 
settl ement offers in national  emergency 
labor  disputes.

Th e General  Counsel in u nfa ir l abor 
prac tice cases has final auth ori ty to in­
vestigate charges, issue complain ts, a nd  
prosecute such complaints before the  
Board. Th e G eneral Counsel,  on beha lf 
of the Board, prosecutes  injunc tion 
proceedin gs; handles courts  of appe als 
proceedings to enforce or review Board  
orders; par ticipates in miscellaneous 
cou rt liti gat ion ; and  obta ins com ­
pliance with Board orders and  cou rt 
judg men ts. Th e Gene ral Counsel is 
responsible for  the processing by field 
personnel of the several types of em­
ployee elections refer red to above.

Un der  general  supervision of the  
Gene ral Counsel, 32 regional directors 
and the ir staffs process represe ntat ion , 
unf air  lab or pract ice, and  jur isd ic­
tional dispute cases. (Some regions 
have subregional or resident offices.) 
The y issue complain ts in unf air  labo r 
prac tice cases; seek settlement  of un ­
fair labo r practice charges; obtain  
complian ce with Board orders and 
court judgm ents; and petit ion dist rict
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courts for injunctions to prevent or 
remedy unfa ir labor practices. The re­
gional directors also direct hearings in 
representation cases; conduct elections 
pursuant  to agreement or the decision­
making authority  delegated to them by 
the Board, or pursuan t to Board dire c­
tions; and issue certifications of rep­
resentatives when unions win or certify 
the results when unions lose employee 
elections. They  process petitions for 
bargain ing unit clarification, for 
amendment of certification, and for 
rescission of a labor organization’s au ­
thority to make a union-shop agree­
ment. The y also conduct national 
emergency employee referendums.

The Board can act only when it is 
formally requested to do so. Individ­
uals, employers, or unions may ini tiate 
cases by filing charges of unfair  labor 
practices or petitions for employee rep­
resentation elections with the Board 
field offices serving the a rea where the 
case arises.

In the event a regional director de­
clines to proceed on a representation 
petition, the party filing the petition 
may appea l to the Board. Where a 
regional direc tor declines to proceed 
on an  unfair labor practice charge, the 
filing party  may appeal to the General 
Counsel.

* * * * *
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The C hairman. It  is most appropriate, I believe, to pause now and 
turn  to the senior Senator from Rhode Island who will introduce Mr. 
Fanning to the committee.

Senator P ell. Thank you, Mr. Chairman.
It  is a great personal pleasure to  introduce an old friend from Rhode 

Island, John Fann 'ng, to our committee today. He has been nominated 
by President C arter to serve his fifth term as a member of the National 
Labor Relations Board, and this will be his first full term as its  chair­
man.

Chairman F ann :ng has testified before our subcommittee on several 
occasions over the 20 years he has served on the Board. I believe his 
deep knowledge of labor law and sensitivity to the law and its  congres­
sional intent, his outs tanding personal commitment to the principle of 
collective bargaining and employee-management relations have been 
evident throughout these two decades.

He served six Presiden ts; three Democrats and three Republicans 
and through periods of difficulty and harmony on the labor manage­
ment scene. He has contributed to the Board’s wisdom and perspective 
with a strong sense of fairness and practicality which is so necessary to 
an effective ins titution.

John Fanning’s renomination comes at a time when we can really 
use his perspective and experience as we consider the Labor Reform 
Act on which he testified very ably earlier in this session. He testified 
very ably and a t length.

I am proud of the talents  that Mr. Fann 'ng has brought to Washing- 
ton and look forward to his remarks this morning.

The Chairman. Tha nk you very much.
Senator Pell. I would also like inserted in the record a t this point 

an editorial which appeared in the Providence Journal concerning Mr. 
Fanning, entitled, “Nice Work, Mr. Fanning.”

The Chairman. We will include your biography, Mr. Fa nn in g,  in 
the record at this point.

[The following was submitted for the record:]
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JOHN H. FANNING

BIRTH: September  19 , 1916, Putnam, Conn.

EDUCATION: Norwich Fre e Academy, Norwich , Co nn ., 1934.
Pr ov iden ce  Col le ge,  Pr ov iden ce , R . I . ,  A.B.
(cum laud e)  1938.
C a th o li c  U n iv ers it y  of  America Schoo l o f Law,
Washin gto n, D .C ., LL .B. , 1941.
Prov iden ce  C ol le ge  -  Doc tor o f Pub li c A dm in is tr at io n,
1969 (h onori s ca usa ).

PROFESSION: Lawyer -  Member o f S ta te  o f Rhode Is la nd  and  O.S . Supreme
Co ur t B ar s.  Member o f Fe de ra l Bar A ss oci at io n  and Rhode
Is la n d  Bar  A ss oci at io n .

GCVERMENT
CAREER:

- 'S

Fed er al  c a re e r  en ploy ee  from 1942 to  1957, se rv in g  in  le g a l 
and in d u s t r ia l  re la ti o n s  p o sit io n s  in  th e  Departm ents of
La bo r, Army, and Defen se.  Si nc e December 1957  ha s se rved  as  a
P re s id e n ti a l Ap po intee  as a Member o f th e N at io nal  Labor
R ela tions Board .

In  December 1972 was ap po in ted by P re si den t Nixon to  a fo ur th
5- ye ar  te rm  a s  a Member o f th e  N at io na l Lab or R el at io ns  Board.
He i s  th e  only  Board Member to  be ap po in te d to  four  su cc es si ve  
te rm s by fo ur P re si den ts  o f d i f f e r e n t  p o l i t i c a l  p a r ti e s . He 
p re v io usl y  was ap po in ted to  th e  Board by P re si d en ts  Eise nhower ,
Kennedy, and John so n,  and ha s se rv ed  co ntinuousl y  si nce December
1957. From December 1974 to  Fe brua ry  1975 se rv ed  as  Acting 

.  Chai rman  by appo intm en t o f P re si den t Fo rd. Ap poi nted Chairman 
by P re s id en t C art er on A pri l 14,  1977.

NON-GOVERNMENT
EXPERIENCE:

Law fi rm  o f  Co rco ran  and Mangan, Pa wt uc ke t, R . I . , 1941-1942 .

MARITAL
STATUS:

Marrie d to  form er  E lo is e M. Cooney, Pa wtuck et , R .I . Mrs. Fann ing 
i s  a g ra duat e (A.B. de gr ee ) o f Brown U n iv ers it y , Prov iden ce ,
R . I . ,  1938 and  te ac hes  L at in  a t  th e  Im maculata  Pr ep ar at or y
Sc ho ol , Wash ing ton , D.C. Five  ch il d re n , th re e  g i r l s ,  two boys;  
n in e g ra ndch il d re n , si x  g i r l s ,  th re e  boys .

POLITICAL
AFFILIATION:

R eg is te re d  Democrat

LEGAL RESIDENCE 
& DOMICILE:

15 P ie rc e  S t r e e t , Pa wt ucke t, R .I .

WASHINGTON, D.C. 
RESIDENCE:

5905 Welborn  D rive , Wa shington,  D.C. 20016

PROFESSIONAL
AWARDS:

In  Oc tobe r 19 75 , th e  an nu al John  H. Fanning Co nfe ren ce 
on Labor-Management R el at io ns  was e s ta b li sh e d  by th e Qjir k
I n s t i tu te  o f  In d u s tr ia l R ela tions o f Provide nc e Col lege , in
Rhode Is la n d , and Mr. Fanning  re ce iv ed  th e  f i r s t  Qiir k
I n s t i tu te  Award fo r h is  pub li c  se rv ic e  co n tr ib u ti o n  to  
in d u s tr ia l pe ac e and labor-management  r e la t io n s .
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November 19 65 , re ce iv ed  C ath oli c U n iv ers it y  o f  America Alumni 
A ss oci at io n  Ann ual  Award fo r Ou tstandin g Achievemen t in  the  
f ie ld  o f  Governmen t.

May 1965 , in du ct ed  as  Honorary Member in  Ph i Alp ha De lta  
Law F ra te rn it y  fo r  se rv ic e  to  C ath oli c U n iv ers it y  Law School 
and st uden ts .

May 195 8, re ce iv ed  Pr oviden ce C o llege Alumni A ss oc ia ti on  
Annual Pe rs on ne l Achievem ent Award.

A p ril  195 8, re ce iv ed  Department o f  Defen se M er itor io us 
C iv il ia n  S erv ic e  Medal.

May 19 57 , re ce iv ed  from Nat io na l C i v i l  S erv ic e  League i t s  
Annual Ca reer  Award gi ve n to  ou tsta nd in g Government employees.

OTHER
PROFESSIONAL
ACTIVITIES:

COMMUNITY
ACTIVITIES:

ALUMNI
ACTIVITIES:

Has p a rti c ip a te d  as gu es t spe aker or  le c tu re r  in  numerous 
programs spon so red by many o f th e N at io n 's  ou ts ta nd in g 
c o ll e g e s  and u n iv e r s i t ie s , Bar A ss o ci ati o n s,  and pro fe ss io n al,  
la b or,  and management gro up s.

Has autho red  a r t i c le s  appearing  in  p u b li ca ti o n s o f Boston 
C o llege, Geo rge  Was hington , C ath o li c , Lo yo la , Tu la ne , Ge orgia , 
Pe nn sy lv an ia , B aylo r,  Ar izon a,  Wayne S ta te , and New York 
U n iv e rs it ie s; THE RECORD o f th e Bar o f  th e C it y  o f  New York, 
Monthly Labor Review o f  the U .S . Department o f  La bo r, Labor Law 
Jo ur na l, S o c ia l Ord er and th e New C ath oli c En cy clo pe dia,  and th e 
Bureau o f N at io nal A ff a ir s .

1971  -  19 77 , Member o f th e Adm in is tr at iv e Co nferen ce  o f  the  
United  S ta te s . Resig ned when appo int ed  Chairman o f  Na tio na l 
Labor R ela ti on s Board in  A p ri l 19 77 .

1968 -  19 73 , Member o f  Ca rd inal  O 'B oyle 's  Committee o f the 
L a it y  fo r th e Arc hd io ce se  o f Was hington,  to  advis e  on and 
implement c h a r ita b le  and s o c ia l a c t i v i t ie s  o f th e Ar ch diocese.

1969 -  , Boa rd o f D ir ect o rs , C ath oli c Youth
O rg an izat io n, Arc hd io ce se  o f Was hington,  D.C .

1977 -  , Board o f  Go ver nors,  C ath oli c U n iv ers it y  o f
Amer ica Alumni A ss o cia ti o n .

1975  -  1976 , N at io nal  Secr eta ry , Pr ov iden ce  C o llege  
Alumni A ss o cia ti o n .

1974 -  19 75 , N at io nal  Chairman, Pr ov iden ce  C o llege 
Annual Loya lty Fund Campaign.

1971  -  , Boa rd o f  D ir ect o rs , C ath oli c U n iv ers it y
Law Scho ol Alumni A ss oci ati on .

1961 -  196 2, Board o f Governors , Prov iden ce  C o llege  
Alumni A ss o cia ti o n .

1959 -  1962, N at io nal Pre si den t,  C ath oli c U n iv ers it y  
Law Sch ool Alumni A ss oci ati on .

20-869 0  - 78 - 2
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The Chairman. Senator Chafee?
Senator Chafee. Than k you very much, Mr. Chairman.
I would like to join in expressing my delight at the President ’s 

sagacity  in reappointing Mr. Fanning to the National Labor Rela­
tions Board. John Fanning  has  brought great distinction to our State 
in a variety  of ways; he is a native; he is a gradua te and honorary 
degree recipient from Providence College and we are very proud of 
his achievements.

I notice tha t Senator Pell mentioned tha t he served under six 
Presidents. I think tha t is pretty nearly a record. Maybe he and 
Averell Harriman are the  only ones that  share tha t distinction, so we 
hope you will continue with many years of excellent service as you 
have in the past.

Than k you very much.
The Chairman. Thank you very much, Senator Chafee.
Did you want  to greet the chairman?
Senator H atch. I  am very happy  to welcome you also, Mr. Fanning. 

We have heard your testimony in the Labor Reform Act hearings 
and there is no question you  are a very knowledgeable member of the 
Board and should be able to add a great deal, and even more as the 
chairman.

Thank you, Mr. Chairman.
The Chairman. To save time, the full statement of my praise for 

your accomplishments in this office will be included in the record, 
Mr. Fanning. I would ask, do you have any statement you would 
like to make?

STATEMENT OF JOHN HAROLD FANNING OF RHODE ISLAND

Mr. Fanning. No, Mr. Chairman. I have provided the committee 
with a statement of my biographical r6sum6 and a statem ent of my 
net worth. I do want to than k Senator Pell, my senior Senator and 
Senator Chafee, my junior Senator—junior only in the sense tha t 
one must be senior and one must be junior. I have known both of 
them for many, many years. They are very distinguished gentlemen 
representing the State of Rhode Island.

Rhode Island has always been blessed with outstanding Senators, 
going back to Senator Theodore Francis Green, Senator Pastore, 
Senator Pell, Senator Chafee, and it is a very great privilege for me to 
be cited by them at this kind of a conference. We Rhode Islanders 
are peculiar people in the sense tha t we are a very small State and very 
conscious of that , and so, we are very close together. I thank both 
the Senators for being here this morning.

The Chairman. It  really is unnecessary to develop a lengthy 
record here because your record speaks for itself. We are, of course, 
concerned with the admin istrative efficiency of the National Labor 
Relations Board, with the tremendous caseload that  comes to you 
and you have indicated to us tha t the caseload would reach 57,000 
cases in fiscal 1978. Adminis trative law judges, I understand, the 
median time it  takes administrative  law judges to issue decisions is 
about 100 days.

What is the present situat ion with respect to administra tive law 
judges; how many positions are authorized and how many are filled, 
and do you feel the ALJ staff is adequate in that respect?
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Mr. Fanning. I think that  operationally speaking the adminis­
trative law judge’s problem is probably the most serious problem we 
have. We have at the present time, 93 adminis trative law judges. 
We have appropriation authorization to go up to 130, but we do not  
have the supergrade allocation tha t would be necessary to com­
pensate an additional 30 administrat ive law judges.

Some weeks ago the House passed a bill, H.R.  6975, which would 
increase the authorized number of administrative  law judges to 100, 
of which, informally we believe, we have a good chance of being 
allocated 30 spots. I am scheduled to testify on Friday before Senator 
Sasser’s subcommittee in support of this measure, and if the com­
mittee regards the measure favorably and the Senate takes favorable 
action I think tha t will go a long way toward solving our adminis­
trative law judge problem.

The Chairman. I missed your first point. You said you had 93 
administ rative law judges.

Mr. Fanning. Yes; we have Appropriations Committee authoriza­
tion and we have the money to hire up to 130, but under the govern­
mental  scheme, all of our administrative  law judges are salaried at 
what is known as a GS-16 grade. There is a limi tation on the number 
of those supergrades and there are no grades available from the Civil 
Service Commission beyond what has been allocated to us. And so, 
until we can get authorized by the Senate and by the House to increase 
the number  of grades we cannot recruit any more administrative law 
judges.

The Chairman. You have the money but not the grades?
Mr. Fanning. T ha t’s right,  sir. It  is a rather peculiar situation. I 

hope that we can convince Senator Sasser and his committee on 
Friday to act favorably on our request, and then it will be a job of 
recruiting  and training and getting  qualified people.

The Chairman. Senator Hatch?
Senator  H atch. I notice that Senator J avit s is here.
Senator J avits. Please go ahead.
Senator Hatch. Thank you, Senator.
Thank you, Mr. Chairman.

Mr. Fanning, one question tha t I have concerns the Board’s 
decision in the General American Transportation case which was 
decided in 1977, at 228 NLR B 102 in 1977. Tha t case overturned 
much of the Board’s well established Collyer doctrine, as you know, 
governing Board deferral to parties’ agreements to arbi trate  contrac t 
disputes, a doctrine tha t you must agree helps to reduce the Board’s 
backlog of cases as it encourages private dispute settlement pro­
cedures. I  think you would agree with me on that .

Mr. Fanning. I, of course, have been in the minority on the so- 
called Collyer policy, Collyer line of cases since its inception some 
years ago so I cannot explain to you why some of my colleagues 
have decided the Collyer issue differently so tha t at the present time 
a majority of the Board would not defer to private dispute settlement 
mechanisms in the 8(a)(3) category or the discharge category but  
a different majority  would continue to defer in the 8(a)(5) category. 
There are different majorities for each conclusion.

I happen to be convinced that there is a  stat uto ry issue here and 
tha t under our statutory responsibility any grievant has a right to 
come to the Board and ask the Board to investigate allegations of
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the unfair labor practices which are being charged. Whether I ’m right 
or whether the majority is right, of course, is ultimately up to the 
courts to say, but  I would agree with you in this respect, that  I think 
it would have been bet ter  to have either full Collyer or no Collyer.

I think tha t the present  situations of having a divided majority is 
not desirable.

Senator Hatch. I see. As the present number of cases arising out 
of disputes over the terms of collective bargaining contracts indicates, 
no matter  how well an agreement is drafted questions inevitably 
develop involving the meaning and applicability of the bargaining 
agreement as no group of persons can anticipate all of the problems 
that will arise in the course of the contract  term. Thus, in order to 
conserve agency and judicial resources and strengthen the collective 
bargaining relationship and speed up dispute resolution procedures 
the courts have bent over backward to enforce agreements to arbi­
tra te against parties who refuse to submit themselves to arbitrat ion.

Indeed, Collyer requires the parties to exhault their contrac t 
remedies calling for arbitration  prior to seeking relief from the Board, 
and my bill, S. 1855, has a similar feature in it. Nevertheless, as you 
have pointed out, the Board has now decided under General American 
Transportation to limit its policy of deferral as set forth in Collyer 
and subsequent cases and deferral, again, as you pointed out, will 
only be made in section 8(a)(5) cases and not in section 8(a)(3) 
cases, those alleging discr imination on the basis of union membership.

For some time now th is committee has heard witness after witness 
testify as to the problem of delayed decisionmaking by the National 
Labor Relations Board. Yet, under General American Transportation, 
the Board will be saddled with a large number of discrimination cases 
that had been previously deferred to arbitra tion.

Don’t you think that the Board has more impor tant things to do 
with its limited resources than to hear arguments on the law and 
then issue a decision on such issues as whether an employer violates 
the act by taking away rubber  floor mats on which employees had 
been standing, and I refer in tha t case to U.S. Postal Service, 228 
NLRB 147, a 1977 case decided by the Board?

Mr. Fanning. I would say simply this in supplementation of what 
I ’ve said, Senator: My position has nothing to do with contrac t 
interpre tation. I certain ly agree tha t matte rs of contract  interpreta­
tion—and there will always be matters  involving contract interp reta­
tion—should be referred to the privately-agreed-upon dispute­
settling  arbitration  techniques.

I have dismissed cases where I thought there was a contract basis 
for settling the dispute. All I’m talking about and all Member Jenkins 
and I were talking about  in our dissent in Collyer and in our subse­
quent  dissents were pure statutory issues. I f it wasn’t for private  arbi­
tration the Board would have been flooded. We wouldn’t be able to 
handle it.

Senator Hatch. So, your interpretation  then of American Trans ­
porta tion would be merely on sta tutory issues?

Mr. Fanning. Yes. It  always has been so.
Senator H atch. Th at is good to know.
Under section 10(j) of the National Labor Relations Act, the Board, 

as you know, has discretionary authority to petition the court of an 
injunction in connection with any unfair labor practice after a com-
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plaint has been issued. According to the 41st annual report of the 
NLRB in fiscal 1976, although unfair labor practice complaints were 
issued in 3,793 cases the Board found only 20 petitions for 10(j) 
relief.

The Board’s reluctance to use its discretionary authority under 
10(j) is one of the reasons t ha t S. 1883 and H.R . 8410 each contain a 
provision making it mandatory for the Board to seek court injunctions  
whenever a charge is filed alleging a discrimina tory discharge during a 
union organizing campaign or during bargaining for an  initial contract  
and preliminary investigation suggests tha t the charge has any merit.

As a long-time member of the Board, would you please outline for 
our committee here some of the reasons behind the Board’s unwilling­
ness to use its 10(j) auth ority as evidenced by those complaints and 
the only 20 times i t has exercised th at author ity.

Mr. Fanning. I think part of the problem, Senator, is the organi­
zational structure  of the Board. The Board, of course, is a judicial or 
quasi-judicial agency. I t’s the General Counsel who is the Federal 
prosecutor. It ’s the General Counsel who issues the complaints. The 
Board doesn’t see these cases unti l the case has been decided by the 
administ rative law judge and some aggrieved par ty requests or files 
an appeal or what we call “files exception”.

What has prompted the General Counsel not to seek 10(j) relief in 
many of these cases more frequently than he has I cannot answer for 
you. I do know this, tha t our batting record with some of the U.S. 
distric t courts has no t been very encouraging. We have not been too 
successful in going into a U.S. district court and asking the judge to 
reinstate someone that we allege is an 8(a)) (3) until we can dispose of 
the case. Many of the judges feel tha t after we have disposed of the 
case the back pay remedy and the reinsta tement remedy will be an 
adequate  remedy for the individual. I can’t explain why some judges 
feel that way but tha t has been one of our problems. They  feel tha t a t 
the end of the line the individual will be recompensed and will be 
reinstated .

I have advocated in several speeches tha t we should be more 
generous, if you will term the expression, more generous in seeking 
10(j) relief. I think some of the new bills, the House bill and, I think, 
the Senate bill, would suggest to us tha t we do try  to use 10(j) relief 
more frequently. The ABA has indicated to us that they think we 
should and we are, I  think,-----

Senator Hatch. Do you think you should be mandated to do it 
though?

Mr. Fanning. Yes; I think we are doing it more frequently than 
we did when I first came to the Board 20 years ago.

Senator  Hatch. Under the House-passed H.R. 8410, the mecha­
nism would be created whereby the Board would be given authority 
to obtain  a district court injunction against stranger picketing and 
wildcat strikes. It  would be available only where there is a no-strike 
agreement in the contract of the employer involved and only when 
the Board found the “public interest” would be served by stopping 
the activity.

The authority  is discretionary, and private parties  would be barred 
from going into court on their own to seek relief under this section. 
Because of the Board’s dem onstrated unwillingness to use discretion­
ary injunctive  authority, would not the public be bet ter served by
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granting a party to an agreement containing a no-strike, no-lockout 
provision, the right to seek injunctive relief against wildcat strokes 
and stranger picketing?

Mr. Fanning. They may have tha t now depending on the State 
and the court that  they go looking to relief for.

Senator Hatch. My point is, regardless of the State, if we are 
trying  to remedy the  evil, shouldn’t we also extend it  to the individual 
aggrieved parties to be able to seek injunctive relief against both 
wildcat strike and stranger picketing?

Mr. Fanning. I would be inclined to suggest, Senator, tha t tha t is 
bet ter  left in the hands of a public au thority which can exercise some 
kind of public policy under the guidance of the stat ute  tha t we’re 
operating under-----

Senator Hatch. But  th at  bothers me, where you would be willing 
to have mandatory  in junctive relief forced upon the Board in the one 
case but  not allow equal treatment on the other side. I t would appear 
to me tha t it is equal trea tment because I think almost everybody 
admits  tha t wildcat strikes and stranger picketing are bad.

Mr. Fanning. I th ink that would produce, however, a lot of private 
litigation. I don’t happen to believe in private lit igation as the answer 
to labor-management disputes. I sometimes th ink tha t there are too 
many lawyers in the labor-management business now. I happen to be 
an attorney, but the secret of labor-management relations is a recog­
nition of the rights and obligations of each other, a spirit of compro­
mise, and a willingness to resolve their disputes.

If every trade union and every employer had a sense of public 
responsibility, we might not need a lot of the things tha t we’re talking 
about, but I would prefer to keep this in the hands of the public 
tribunal.

Senator Hatch. Under the House-passed H.R. 8410, the Board 
would be required to establish expedited election procedures under 
which a series of complex issues are decided and an election directed 
within 25 days of the filing of the peti tion in cases where the union has 
obtained authorization cards from at least 50 percent of the employees 
in question. There is no requirement in the bill th at the Board resolve 
challenges to the election prior to the holding of an election in order 
to give the employees the opportunity to know exactly how funda­
menta l questions affecting the election will be resolved.

Indeed, under the Board’s “vote and impound” procedure where 
there are questions concerning the appropriateness of composition 
of a bargaining unit, or the propriety of holding an election sufficiently 
serious for review by the Board itself, the election is conducted and 
the votes impounded without first resolving the pending issues.

This procedure seems to me to be a rathe r clear infringement of 
employee rights. If an issue is sufficiently serious for Board review, 
the employee surely should be entitled to know how tha t issue would 
be resolved before being required to vote. For example, skilled trades­
men over the years have, at times, been less than  enthusiastic over 
being included in the same bargaining unit with rank-and-file em­
ployees.

Don’t you think th at before employees such as these vote on whether 
to be represented by a union, they should be told how questions over 
the composition of the  bargaining unit will first be resolved?

Mr. Fanning. I think  it depends on the seriousness of the issue, 
Senator. There are many cases where the issues are relatively minor in



13

the sense that they  involve only a few employees—eligibility questions 
and things of th at kind. The task force which you are familiar wi th 
that we have had for the last couple of years recommended the adop­
tion of a “vote and impound” procedure so that  in some cases—it 
doesn’t operate across the board—where, in the judgment of the Board, 
the issue involved could be just as well resolved after the election as 
before the election, and we would let the parties have their election 
and possibly by postelection agreement among themselves resolve 
these issues; we decided tha t we would have a “vote and impound” 
procedure.

But,  we’ve only had i t a few months, so I cannot tell you how many 
cases we’ve had. My best guess—and I qualify it by saying my best 
guess based on experience—would be tha t probably  not much more 
than 150 cases a year out  of the 9,000 elections we run would be sub­
ject  to this procedure.

Senator Hatch. I have additional questions, but I don’t mean to 
dominate the committee’s time, Mr. Chairman. I notice we have a 
rollcall vote coming up. I would like to submit additional questions to 
you in writing, sir, and I will try and get those out to you today. If 
you could get them right back, I would be very appreciative.

Thank you, Mr. Chairman.
The Chairman. Sena tor Javits?
Senator Javits. Mr. Fanning, first let me say tha t I think it is 

splendid t hat  you have given such long service to our country. I have 
looked over your financial statement. It  certainly demonstra tes the 
virtue  of public service and how such service deprives people of any 
financial opportuni ty in normal terms to get ahead. I admire you for 
your  self-sacrifice. You are an able and a good lawyer, and I am sure  
you could earn a great deal in private practice. You have accepted 
very modest compensation for so many years that I think you are 
entitled to our thanks and the thanks  of the country  for a very 
difficult job.

Mr. Fanning. Thank you, Senator.
Senator Javits. There is no question about your confirmation as far 

as I am concerned. I am all for you. There are some things in which 
within the context of a confirmation hearing you could enlighten us, 
and I am going to ask you only two questions and submit others in 
writing.

One question I  will submit in writing, because I think it will take a 
little answering, is this—as you look down the road with your enor­
mous experience and background for the next 5 years, what do you 
see as the principal challenges facing the Board?

Mr. Fanning. I can give you a quick answer now, Senator, if you 
would like.

Senator Javits. Please.
Mr. Fanning. I have said for many years tha t I think the No. 1 

problem of the Board is delay. I think until we can run elections and 
notify the parties of our results in 30 days on the average, and until 
we can dispose of the Board decision in an unfair labor practice in 
6 months, we are not doing the job we should be doing. Whether  we 
are ever going to achieve those goals, I don’t know. If I didn’t think 
they were achievable, believe me, I would not invest  another 5 years 
in trying to achieve them, but  I think until we can do tha t there’s 
much room for improvement.



14

Senator Javits. Within the context of this hearing for your own 
confirmation, could you tell us—again, we have got to go over and 
vote—how you believe those challenges can be met. For example, the 
next question I  was going to ask you: We have a very highly contro­
versial labor bill before us on procedure and time saving, which is 
exactly what you are testifying to. To what exten t can you as Chair­
man of the Board, subject  to confirmation now, enlighten us as to 
your views on whether tha t bill will or will no t in its various par ts 
advance the cause which you seem to feel keenly yourself?

Mr. Fanning. I have testified on S. 1883 favorably. I endorse the 
concepts reflected in the bill, and similarly, in H.R. 8410, I think they  
will be a big help. The imponderables are that  next year we will have 
an increase of 6,000 or 7,000 cases in the influx of cases. Las t year we 
had 51,000. This year we expect 56,000 or 57,000, and the year after  
we expect 62,000.

Our estimates have  proven to be conservative over the years. I 
cannot predict with any certainty whether tha t trend will continue 
or not but I think  it will simply because there are more people in the 
work force, and so forth, and so on. I think it ’s going to require a very 
energetic Board. I think it ’s going to require us trying to develop 
short cuts. I think  it ’s going to require more adminis trative law judges. 
I think there are a lot of things down the road tha t we’re going to 
need.

Senator J avits. Will you give us in writing what you believe should 
be the optimum organization of the Board? You can’t do this except 
in a confirmation hearing. I know you have lots of cases but I am 
asking you now wha t do you believe to be the best functioning or­
ganization of the Board, as to panels, administra tive judges, e t cetera, 
as you estimate down the road 3 years where you have a firm estimate 
of the case load, and especially with the emphasis on unfair labor 
practice cases which are the longest and the toughest to resolve? Would 
you do that  for us?

Mr. Fanning. Yes, sir.
Senator Javits. And, Mr. Chairman, I ask unanimous consent to 

include that in the record.
The Chairman. Yes.
When can we expect that?  I missed how long Senator Hatch was 

requesting for the written reply. Did you hear tha t?
Mr. F anning. He didn’t give me a due da te, but  having in mind the 

potential adjournment of the  Senate, I will get the answers back to 
him as quickly as possible.

The Chairman. By return  mail, if you could.
Senator Javits. Why don’t we fix a time, Mr. Chairman?
Mr. Fanning. As far as your question is concerned, Senator, I 

would think with in 48 hours.
Senator J avits. Why don’t we fix a time for everything, say, next 

Tuesday?
The Chairman. Let ’s finish it up this week.
Senator J avits. All right, by the close of business Saturday. Is that  

all right?
Mr. Fanning. Assuming t ha t Senator Hatch gets me his questions 

today, as he intimated , we can get you answers by the close of business 
Friday, I would hope.
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NATIO NAL LA BO R RE LA TIONS BO AR D 
W>

O F F IC E  O F  
T H E  C H A IR M A N

The Honorable Harrison A. Williams 
Chairman, Human Resources Committee 
United States Senate
Washington, D.C. 20510

Dear Senator Williams:

I thank you for your very kind and courteous treat­
ment at my confirmation hearings on Wednesday, October 26. 
You will recall that Senator Javits and Senator Hatch in­
dicated that they would like me to respond in writing to 
certain questions which they did not have an opportunity 
to ask me. I have responded to their questions, and I 
attach hereto for your information copies of my responses.

If I can be of any further service to you or other 
members of the Committee, please call on me.

Sincerely yours,

Enclosures
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NATIONAL LABOR RELATIONS BOARD

Washington, D.C. 205 70

O ct ob er  28 , 1977

H on ora ble  O rr in  G. Hatch  
Co mm ittee  on Human Res ou rc es  
U nit ed  S ta te s  Sen at e 
W as hi ng to n,  D.C.  2051 0

De ar S en a to r H at ch :

Your l e t t e r  o f  O ct ob er  26 , 19 77 , as ks fo r  my re sp o n se  to  two q u e s ti o n s .

Your f i r s t  q u e s ti o n  e x p re ss e s  yo ur  co nc er n t h a t  a re c e n t d e c is io n  o f 
th e  Bo ard in  C o n s tr u c ti o n  D riv e rs  L oca l 83 . Tea m st er s (A ll ie d  C on c re te .
In c . ) .  231  NLRB No. 18 1,  i s  an  a tt e m p t " to  do an  end ru n  ar ou nd  C on gr es s"
In  th a t  I t  seems to  le g i t im iz e  s o - c a l le d  common s i t u s  p ic k e t in g  n o tw it h ­
s ta n d in g  th e  House  o f R e p re s e n ta t iv e s ' r e c e n t r e j e c t i o n  o f  th e  common s i t u s  
p ic k e ti n g  b i l l .  You co nte nd t h a t  th e  e f f e c t  o f  th e  B oar d’s h o ld in g  i s  to  
c r e a te  a new ex cep ti o n  to  th e  g e n e ra l« ru le  a ll o w in g  c o n tr a c to r s  J o in t ly  
en ga ge d a t  a common s i t u s  to  i s o l a t e  p ic k e ti n g  a g a in s t  one em pl oy er  by 
c r e a t in g  a s e p a ra te  g a te  fo r  i t s  em pl oy ee s,  and  you  se em in gl y ac c e p t th e 
d is s e n t in g  Me mb ers ' vi ew  th a t  th e  m a jo r it y  o p in io n  c r e a te s  a p e r se  ru le  
th a t  a l l  am bula to ry  p ic k e t in g  i s  p ri m ary  and  la w fu l.

You ask  me to  t e l l  yo u "how you r d e c is io n  th a t  p ic k e ts  may ig nore  
re se rv e d  g a te  s ig n s , go on to  th e  common s i t u ^  and  p ic k e t  th e  c o n s tr u c ti o n  
w ork er s a t  wo rk  wh ere tr u c k s  o f  a s tr u c k  em ploy er  were d e l iv e r in g  con cre te  
co m po rt s w it h  th e U .S . Supreme C o u r t 's  d e c is io n  in  De nv er  B u il d in g  T ra des .
I t  has  al w ay s be en  my u n d e rs ta n d in g  th a t  th e  De nv er  C our t man da ted th e 
Bo ard  to  in s u re  th a t  a unio n m em be r's  p ic k e ti n g  in  a c o n s tr u c ti o n  s i t e  
l im i t  t h e i r  p ic k e ti n g  and  s t r i k e  a c t i v i t y  to  th e em pl oy er  w it h  d i r e c t  
c o n tro l  o v er th e  im med ia te  la b o r  d is p u te  in  o rd e r th a t  in n o cen t n e u tra ls  
be  p r o te c te d ."

The d e c is io n  you  r e f e r  to  w as , as yo ur  l e t t e r  in d ic a te s , is s u e d  by  a 
d iv id e d  Boar d. Th ree  Me mbers , m y se lf , Member Je n k in s  an d Member Murphy, 
foun d th a t  th e  Res po nd en t U n io n 's  am bula to ry  p ic k e ti n g  o f  tr u c k s  t r a n s ­
p o r t in g  c o n c re te  to  a c o n s tru c t io n  s i t e  on an  i n t e r s t a t e  hig hw ay  c o n s tr u c ti o n  
p r o je c t  wa s la w fu l pri m ar y  p ic k e t in g . Members P e n e ll o  and W al th er  d is se n te d  
fro m t h a t  h o ld in g .
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The e s s e n t i a l  f a c t s  o f  th e  case  we re  th a t  th e  p ic k e ts  fo llow ed  th e 
tr u c k s  th ro ug h a g a te  e r e c te d  by  th e  pr im ar y em pl oy er , th e  s u p p li e r  o f 
th e  c o n c re te , in  o rd e r to  p ic k e t  "betwe en  th e  h e a d l ig h ts "  as  th e d r iv e rs  
w er e makin g th e a c tu a l  d e l iv e r y  o f  th e ce m en t. The re se rv e d  gate  had be en  
e r e c te d  by A ll ie d  C on c re te , 300  y ard s fro m th e  s i t e  o f th e  d e l iv e ry , in  
o rd e r  to  ke ep  th e  p ic k e ti n g  an d i t s  a tt e n d a n t appeals  a s  f a r  fro m th e 
em pl oy ee s of th e pr im e c o n t r a c to r  r e c e iv in g  th e  cemen t as was p o ss ib le .

A ll  th e  Members ag re ed  t h a t  th e p ic k e ti n g  up to  th e  re se rv e d  g a te s 
wa s la w fu l,  pr im ar y p ic k e t in g . The na rrow  is s u e  was w heth er th e  p ic k e t s ’ 
a c t io n  o f fo ll o w in g  th e  t ru c k s  th ro ug h th e  re se rv e d  g a te  to  th e  s i t e  o f th e  
pour — th e s i tu s  o f th e d is p u te  — in  th e  wo rds o f th e  Moore Dry Dock 
d e c is io n  (92 NLRB 54 7,  549)  in  c ir cum st an ces where  n e i th e r  th e  owner of  
th e  p ro p e rt y  nor  th e  one in  e f f e c t iv e  c o n tr o l o f  e g re ss  an d in g re ss  had  
n o t  b a rr e d  them e n try , c o n s t i tu te d  la w fu l pri m ary  p ic k e t in g .

The B oard 's  d e c is io n  o f  co u rs e  mus t sp ea k f o r  i t s e l f ,  and I  enclo se  
a co py  of th a t d e c is io n  f o r  your s tu d y . As th e  Supreme C ourt  lo ng  ago 
s a id  w it h  re s p e c t to  one o f  i t s  o p in io n s , "word s o f our o p in io n  a re  to  be  
read  in  th e  l i g h t  o f th e  f a c t s  o f  th e  case  under  d is c u s s io n . G en er al  
ex p re ss io n s  tr an sp o sed  to  o th e r  f a c t s  a re  o f te n  m is le a d in g ."  Armour & C o. 
v . W eis,  323 U .S . 12 6,  13 8.  1 su g g e s t,  f u r th e r ,  and  1 ha ve  ha d some
ex p e ri en ce  in  th e  r o l e ,  t h a t  a d i s s e n t e r ’ s o p in io n , a lt h o u g h  u su a ll y  
i n s t r u c t i v e  as to  s t r e n g th  an d c h a ra c te r  o f th e  co m pe ting  p o li c y  c o n s id e ra ­
t io n s  in vo lv ed , i s  n o t th e  m os t r e l i a b l e  gui de  to  how p r in c ip le s  enuncia te d  
in  a m a jo r it y  o p in io n  a re  to  be  a p p li e d  to  th e  many v a r ia n t  f a c t  s i tu a t io n s  
a r i s i n g  in  fu tu re  l i t i g a t i o n . '

As note d in  th e m a jo r it y  o p in io n , n o th in g  in  th e  Sup rem e C o u rt' s  
d e c is io n  in  N .L .R .B , v , Den ve r B u il d in g  Tra de s C ou nci l e t  a l .  (Go uld & 
P re is n e r l .  341 NLRB 675  (1 9 5 1 ),  re q u ir e d  a r e s u l t  c o n tr a ry  to  th a t  
re ach ed  by th e m a jo r it y . In  t h a t  d e c is io n , th e  C our t h e ld  th a t  c o n tr a c to rs  
an d su b c o n tr a c to rs  w ork in g to g e th e r  in  a common o r  j o i n t  e f f o r t  o f co n­
s t r u c t io n  do es  n o t ca use  them  to  lo se  th e i r  s t a tu s  as in dep en den t b u sin e ss  
e n t i t i e s ,  and  th a t  th e  r e l a t i o n s h ip  o f one to  th e  o th e r  i s  on e o f "d oi ng  
b u s in e s s "  w it h in  th e  m ea ni ng  o f  S ec ti o n  8 (b )( 4 )( B )  o f  th e  A ct.  I  se e 
n o th in g  in  th e d e c is io n  yo u co m pl ai n o f th a t  shows th a t  th e  Board tr e a te d  
A ll ie d  C on cr et e and i t s  cu s to m e r,  A sh to n,  th e g e n e ra l c o n t r a c to r , as  o th e r  
th an  in dep en den t b u s in e ss  e n t i t i e s  as  i s  r e q u ir e d  by De nv er  B uil d in g  Tr ad es

At  bo tto m th e  is s u e  h e r e  in vo lv ed  i s  a c o n s tr u c ti o n  o f  th e p ro v is o  to  
S e c ti o n  8 (b )( 4 )( B ) e x c e p ti n g  pri m ary  s t r ik e s  fro m th e ba n on a c t i v i t y  wh ich  
h a s  an  o b je c t o f fo rc in g  on e em pl oy er  to  ce ase  do in g b u s in e ss  w ith a n o th e r . 
As th e  Cou rt  made c le a r  in  b o th  th e  G en er al  E le c t r i c  ca se  c i te d  in  th e 
A ll ie d  Con cr et e d e c is io n  an d U nit ed  S te e l Work ers  o f Amer ica v . C a rr ie r  
C o rp ,,  376 U .S . 472 , which  wa s n o t , b u t co u ld  ha ve  be en  c i t e d ,  th e

-2 -
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p ro v is o  to  8 (b )( 4 )( B ) p re se rv ed  n o t  on ly  th e r i g h t  to  s t r i k e  b u t a ls o  th e  
r i g h t  to  en ga ge  in  pri m ar y  p ic k e t in g  aim ed a t  a l l  who ap pr oa ch  th e  s i t u s  o f 
th e  d i s p u te . The Cour t in  C a r r ie r  c le a r ly  r e je c te d  a c o n s tru c t io n  o f th e  
p ro v is o  which  wo uld  perm it  p ic k e t in g  to  be  aim ed a t  se co ndar y  em ploy ees 
on ly  whe re  in c id e n ta l  to  a p p e a ls  to  pri m ar y  em pl oy ee s.  Such a p p e a ls , and 
I  sp eak  o f  pri m ar y ap pea ls  t o  r e s p e c t  a p ic k e t l i n e ,  may be  d i r e c te d  to  
th o se  em ploy ee s as  th ey  ap pro ac h th e  p ic k e t l i n e .  In  my v ie w , th e  d i s ­
s e n te r s  ha ve  f a i l e d  to  acce p t t h i s  p r in c ip le .

Q u it e  o b v io u sly , th e re  i s  roo m fo r  d i f fe re n c e s  o f  o p in io n  and  Ju dg ­
men t a s  to  th e  w ei ght o f  d i f f e r i n g  and  so meti mes c o n t r a d ic t in g  p o li c y  
c o n s id e ra t io n s  embedded in  th e  s t a t u t e .  Ih e d i f f e r i n g  o p in io n s  in  A ll ie d  
C oncre te  r e f l e c t  as much. Ih ey  r e p re s e n t , ho wev er , a c o n s c ie n ti o u s  and  
e a r n e s t  a tt em p t by ea ch  o f  th e  Bo ard Members to  g iv e  e f f e c t  to  th e  l e g i s ­
l a t i v e  p o l i c ie s  in v o lv ed .

In  your se co nd  q u e s ti o n  yo u a sk , gi ve n my su p p o rt  o f  th e  la b o r  law  
re fo rm  p ro p o sa ls , would  I ,  in  th e  ev e n t th ey  a re  ad opt ed  by  th e  C on gr es s,  
be  w i l l i n g  to  come ba ck  to  t h i s  Co mm ittee  w it h  reco m m en da tio ns  fo r  
c o r re c t io n  i f  th e  ch an ge s do n o t wo rk  o u t in  th e b e s t  i n t e r e s t s  o f  em pl oy ee s.

I  b e l ie v e  I  ca n sa y  w it h  some ac cu ra cy  th a t  th e  Boa rd as an  ag en cy , 
and  I,  as a Member o f th e  Boa rd , hav e alway s be en  re ad y  to  c o o p e ra te  w it h  
th e  Congr es s and i t s  Co mmitt ee s r e l a t i v e  to  th e  im p o rt an t ta s k  th e  Con gr es s 
has d e le g a te d  to  th e N ati onal^ L abor R e la ti o n s  Boa rd . Sh ou ld th e  fu tu re  
u n fo ld  a s  you r q u e s ti o n  as su mes  i t  may, I  t r u s t  I  w i l l  g iv e  a p p ro p r ia te  and  
e f f e c t iv e  re sp onse  to  an y i n v i t a t i o n  o r  re q u e s t th e  Co mm ittee may ex te nd  to  
me.

I  th ank  you fo r  yo ur  k in d  i n v i t a t i o n  to  ex te nd  my re m ar ks  w it h  r e s p e c t  
to  m a tt e rs  we d is c u sse d  on Wednesday m or ni ng . I  am c o n te n t to  hav e th e  
re c o rd  s ta n d  as i t  i s .

B est  re g a rd s ,

Jo hn H. Fa nn in g
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NATIONAL LABOR RELATIONS BOARD

Washington, D.C.  20 57 0

Hon or ab le  Ja co b K. J a v i t s Oct ob er  28 , 1977
Com mittee on Human R es ourc es  
U nit ed  S ta te s  Sen at e 
W as hi ng to n,  D.C . 20 510

De ar  Senato r J a v i t s :

Thank yo u f o r  your v ery  ki nd  and ge ne ro us  re m ar ks  ab out my 
p u b li c  s e rv ic e . I  a p p re c ia te  them v e ry  deep ly  bec au se  th ey  come 
fro m a p u b li c  s e rv a n t and  a man fo r  whom I  ha ve  th e  h ig h e s t r e s p e c t.

At th e c lo s e  o f  th e  h e a r in g  Wednesday you su bm it te d  th re e  
q u es ti o n s  to  me an d as ked  th a t  I  re sp ond in  w r i t in g  b e fo re  th e  
c lo s e  o f b u s in e ss  to d ay .

Q ues ti on : What a r e  th e  p r in c ip a l  c h a ll e n g e s  t h a t  fa c e  th e  Boa rd
d u rin g  th e  n ex t f iv e  y ea rs ?

Res po ns e:  The Agency w i l l ,  in  th e  n ex t f iv e  y e a r s , co n fr o n t
nu merou s c h a ll e n g e s . Al mos t a l l  w i l l ,  ho wev er , d e ri v e  
from  th e  on go in g c h a ll e n g e  to  our p ro c e ss e s  po se d by 
d e la y  in  th e  d is p o s i t io n  o f c a s e s . And th e  prob lem 
o f  d e la y  a r i s e s  in  two, r e la te d  b u t n o n e th e le s s  
d i v i s i b l e ,  c o n te x ts .

Ih e  c h a ll e n g e  po se d by " o p e ra ti o n a l"  d e la y  i s  
f a i r l y  o b v io u s . We e s ti m a te  th a t  in  FY *78 we w i l l  
r e c e iv e  a lm o st  57 ,0 00  new c a s e s , o v e r 61 ,0 00  new cases 
in  FY *7 9.  As th e  num ber  o f  c a ses  we a re  c a l le d  upo n 
to  i n v e s t i g a t e ,  l i t i g a t e  and  decid e  in c re a s e s  in  such  
p ro p o r t io n s , th e  t h r e a t  th a t  our c a seh an d li n g  m ac hi ne ry  
w i l l  bec ome over burd ened , ev en  to  th e  p o in t o f in c a p a c i ta ­
t i o n ,  becomes p ro p o r ti o n a te ly  mor e im po si ng . To ove rco me  
th a t  c h a l le n g e , m ai nte nan ce  o f an  e f f i c i e n t ,  sm oo th -f lo w in g 
c a s e h a n d li n g  p ip e l in e  i s  a b s o lu te ly  im p e ra ti v e . I b is  w i l l
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Q u esti o n :

R es pon se :

r e q u ire  im pr ov em en ts in  ou r sy st em  fo r  m o n it o ri n g  th e 
th e  p ro g re ss  o f  c a s e s , a r e e v a lu a ti o n  o f  e s ta b l is h e d  ti m e- 
t a r g e t s  a t  bo th  th e  R eg io nal  and Bo ard  l e v e l s ,  m a in ta in in g  
and  im pr ov in g o u r se tt le m e n t and  co n sen t e l e c t io n  r a t e s ,  
in s u r in g  th a t  o u r A d m in is tr a ti v e  Law Ju dg e c o rp s  i s  f u l ly  
s ta f f e d  and  c o n ti n u e s  th e im p re ss iv e  r i s e  in  case  p ro d u c ti o n  
i t  has  e x p e r ie n c e d , and im pr ov in g th e  q u a l i ty  o f  Board  
d e c is io n s  to  re d u ce  r e s o r t  to  re v ie w .

The se co n d , tho ug h o b v io u sl y  no l e s s  s i g n i f i c a n t ,  
c o n te x t in  w hi ch  th e  pr ob lem o f d e la y  a r i s e s ,  i s  th e 
s u b s ta n ti v e  o r  s t a tu to r y  on e.  For th e  g r e a te r  p a r t , 
th e s o lu t io n  to  th e  prob lem  o f s t a tu to r y  d e la y , by  which  
th e m ean in g fu ln ess  o f  wh at we do ca n be  s u b s t a n t i a l l y  
un de rm in ed , e x i s t s  in  th e l e g i s l a t i v e  p ro v in c e . I f  th e  
Con gr es s co n c lu d es th e  La bor Reform Act  o f 197 7 w i l l  f u r th e r  
th e  go a l o f  re d u c in g  such  undue  d e la y  as  may in h e re  in  th e 
s t a tu t e  as i t  p r e s e n t ly  re a d s , th e  p r in c ip a l  c h a ll e n g e  to  
th e  Bo ard  in  t h i s  a re a  w i l l  be to  im plem en t i t s  p ro v is io n s , 
p a r t i c u l a r l y  th o se  r e la te d  to  ru le m akin g , a s  s p e e d il y , 
c l e a r ly ,  and  a u th o r i ta t i v e ly  as  p o s s ib le .

Wh at,  in  you r ju dgm en t,  a re  th e  m aj or  re a so n s  f o r  th e  
B oar d’ s in c r e a s in g  case lo ad  o f  u n f a i r  la b o r  p r a c t ic e  
c a ses?  I s  t h i s  in c r e a s e , in  th e  c o n te x t o f  a w e ll -  
d e fi n ed  and  a d m in is te re d  re g u la to ry  scheme, an  in d ic a t io n  
o f  th e  in e f f e c t iv e n e s s  o f th e  B oa rd ’s rem ed ia l to o ls ?

I  b e l ie v e  th e  in c re a se  i s  a t t r ib u t a b l e  to  a 
v a r ie ty  o f  re a so n s  and th e e x te n t to  wh ich  on e re aso n  
i s  "more  re s p o n s ib le "  fo r  th e in c re a s e  th an  a n o th e r 
de pe nd s on  th e  a n a ly s t ’s p e r s p e c ti v e . In  no p a r t i c u l a r  
o rd e r  o f c o n t r ib u t io n , th e re a so n s  fo r  th e  c li m b  a r e , in  
my ju dgm en t,  an  ex pan din g p o p u la ti o n  and  w o rk fo rc e , an  
in c re a s in g  aw are n ess,  on th e  p a r t  o f  th e  w ork in g p u b l ic , 
o f  th e  r i g h t s  accord ed  by th e  s t a tu t e  and  a b e l i e f  th ey  
w i l l  r e c e iv e  r e l i e f ,  an in c re a s e  in  o rg a n iz a t io n a l  a c t i v i t y ,  
a te ndency , on th e  p a r t  o f em pl oy ee s,  to  p u rs ue  le g a l  r e d re s s  
when a jo b  i s  l o s t  d u ri n g  tim es  o f h ig h  un em ploy men t, an d a 
te ndency , on  th e  p a r t  o f  some em plo yer s,  to  mo re a g g re s s iv e ly  
r e s i s t  o rg a n iz a t io n  d u ri ng  i n f la t io n a r y  p e r io d s . W ith  r e s p e c t  
to  th e  se co nd  p a r t  o f  yo ur  q u e s ti o n , th e re  ca n b e , in  my 
ju dg m en t,  l i t t l e  doubt th a t  th e  c u r r e n t ly  a v a i la b le  re m ed ie s 
do n o t al w ay s s u f f i c i e n t l y  d e te r  s t a tu to r y  v io l a t i o n s ,  
e s p e c ia l ly  d u r in g  i n f la t io n a r y  s p i r a l s .  Bu t w h il e  im prov ed  
re m ed ie s a re  a v i r t u a l  n e c e s s i ty  an d may c o n t r ib u te , o v er 
th e  lo n g -t e rm , to  a re d u c ti o n  in  th e  r a t e  o f  in c re a s e s  we 
ha ve  w it n e s se d , I  a t t r i b u t e  th e  b u lk  o f  th e  in c r e a s e  to
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Q u esti o n :

Res po ns e:

th e e f fe c t iv e n e s s  o f th e  Age ncy as  a go ve rn m en ta l in s tr u m en t 
and  n o t to  th e  l im i ta t io n s  o f our p r e s e n t  re m ed ia l a r s e n a l.

What, in  your ex p e ri e n c e , ac coun ts  fo r  th e  B oard 's  re lu c ta n c e  
to  use  ru le m ak in g  pow ers  to  d is p o se  o f  i s s u e s  w it h  wi de  im pa ct ?

I  to uc he d upon t h i s  m a tt e r  b r i e f l y  in  my te st im ony  
on S. 1883 and H.R . 8410 b e fo re  th e Senate  and  Hou se . To 
am pli fy  w hat  I  s a id  th en , th e  fu nd am en ta l r e lu c ta n c e , on 
my p a r t  a t  l e a s t ,  to  u t i l i z e  ru le m ak in g f re q u e n tl y , 
p a r t i c u l a r l y  in  th e r e p re s e n ta t io n  case  a r e a , ev ol ve d fro m 
my a n a ly s is  o f th e  l e g i s l a t i v e  h i s to r y  o f  th e  Wagner A ct , 
and  to  a l e s s e r  e x te n t , o f T a ft  H a r tl e y . S ec ti o n  9 (b ) o f 
th e Ac t m an dat es  th e  Boa rd "d ec id e  in  ea ch  case"  th e  u n i t  
a p p ro p r ia te  f o r  b a rg a in in g , e t c .  The p h ra se  " in  ea ch  c a s e ,"  
was , i f  r e c o l l e c t io n  s e rv e s , th e  r e s u l t  o f an  amendmen t 
d u r in g  th e  Wagner Act  l e g i s l a t i v e  p ro cess  and  I ,  as w e ll  as  
nume rou s o th e r  Board  Members w it h  whom 1 ha ve  se rv ed , to ok  
th a t  to  mean th e  Con gr es s i t s e l f  co n s id e re d  u n i t  q u e s ti o n s  
b e s t  r e s o lv e d  on a ca se -b y -c a se  b a s is . In  a vac uum , u n i t  
is s u e s  p ro b ab ly  le nd th em se lv es  to  ru le m akin g  more r e a d i ly  
th an  u n f a i r  la b o r  p r a c t ic e  i s s u e s , so  th e  9 (b ) la ng ua ge  had , 
d o u b t le s s , a  c a rr y o v e r e f f e c t  in to  th e  u n f a i r  la b o r  p r a c t ic e  
a re a .

M ore over , i t  has  be en  th e vi ew  o f  a l l  Board  Members 
I  ha ve  se rv e d  w it h  th a t  fo rm al  ru le m ak in g  i s  no t p a r t i c u l a r ly  
w e ll  s u i te d  t o . r e s o l ’iing  is s u e s  wh ich th e  Boa rd has  ha d to  
d ec id e  on  a c a s e -b y -c a se  b a s i s . Fo rm al  r u le s  ha ve  a te nden cy  
to  f re e z e  th e  de ve lo pm en t o f  law  and  p o l ic y  to  wha t em erge s 
fro m th e  ru le m ak in g  p ro cess  a t  th e  tim e en ga ged in . I t  i s  
more d i f f i c u l t  to  ch an ge  o r  adap t th e  p o li c y  to  th e  many 
v a r ia n t  f a c tu a l  s i tu a t io n s  re v e a le d  by  th e  myr iad o f  c a se s  
a r i s i n g  in  so  many d i f f e r e n t  in d u s t r i e s .

Then to o , th e  Boa rd h as n o t be en  co nv in ce d th a t  
e s ta b li s h m e n t o f go ver nin g p r in c ip le s  and s u b s ta n ti v e  
d e te rm in a ti o n s  th ro ug h a d ju d ic a ti o n  has c re a te d  u n c e r ta in ty  
o r  la c k  o f p r e d i c t a b i l i ty  as to  th e  de ve lo pm en t o f th e  law  
and  i t s  a p p l ic a t io n  to  la b o r  r e l a t i o n s .  In deed , th e  f a c t  
t h a t  be tw ee n 85 and  90 p e rc e n t o f u n f a i r  la b o r  p r a c t ic e s  
a re  r e s o lv e d  w it h o u t fo rm al  l i t i g a t i o n  and  ap pro x im at el y  
75 p e rc e n t o f  th e  e le c t io n s  a re  co nduct ed  p u rs u an t to  
ag re em en ts  o f  th e  p a r t i e s  i s  ev id en ce  to  th e  c o n tr a ry .

Even as to  m a tt e rs  which  m ig ht  ha ve be en  b e t t e r  
han d le d  by  fo rm al  ru le m ak in g , as some a u th o r i t i e s  ha ve  
arg ued , m a t te r s  su ch  as  c o n tr a c t  b a r  r u l e s ,  e s ta b li sh m e n t
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of j u r i s d i c t i o n a l  s ta n d a rd s , th e  E x c e ls io r  r u l e ,  th e  B oa rd ’s 
use  o f  case  a d ju d ic a t io n  has  pr od uc ed  c e r t a in ty  an d 
p r e d i c t a b i l i ty .  The c o n t r a c t  bar r u le s  ha ve  re m ai ned  
r e l a t i v e l y  c o n s ta n t s in c e  195 6, th e  j u r i s d i c t i o n a l  s ta n d a rd s  
s in c e  1958 -  a lt h o u g h  ru le m ak in g h as be en  us ed  f o r  e s ta b l i s h ­
me nt  o f  su ch  s ta n d a rd s  fo r  th re e  in d u s t r i e s .

A ll  t h i s  i s  n o t  to  sa y th a t  th e  Bo ard  h a s  s e t  i t s  
face  u n a l te r a b ly  a g a in s t  th e  us e o f fo rm al  ru le m ak in g .
In de ed  i t  has f e l t  th e  w a te r , as  i t  w er e,  in  e s ta b l i s h in g  
some j u r i s d i c t i o n a l  s ta n d a rd s  th ro ugh  fo rm al  ru le m akin g  
p ro ceed in g s . As p r in c ip le s  o f law  beco me f i rm ly  e s ta b l is h e d , 
i t  i s  p o s s ib le  th a t  a c o d i f ic a t io n  o f  ca se  law  in t o  fo rm all y  
e s ta b l is h e d  and  p u b li sh e d  ru le s  w i l l  b e t t e r  s e rv e  th e  Boa rd 
in  th e e x p e d it io u s  d is c h a rg e  o f i t s  r e s p o n s i b i l i t i e s .  Any 
l e g i s l a t i v e  d i r e c t io n  to w ar ds  t h i s  en d w i l l ,  o f  c o u rse , be  
hee ded .

Once a g a in , I  th an k  you  f o r  yo ur  k in d  re m ar ks d u ri n g  
my c o n f ir m a ti o n  h e a ri n g s  and lo o k  fo rw ar d to  se e in g  you  i n  th e  f u tu re .

B est  r e g a rd s ,
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Th e C hairm an. The comm itte e s tan ds  adjo urn ed.  
[Whereupon, a t 1:05 p.m., the c ommit tee  adjourned .]
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