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EXTRATERRITORIAL CRIMINAL JURISDICTION

THURSDAY, JULY 21, 1977

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,

CITIZENSHIP, AND INTERNATIONAL LAW
OF THE COMMITTEE ON THE JUDICIARY,

W asking ton, D.C.

The subcommittee met at 2:05 a.m. in room B-352 of the 
Rayburn

House Office Building, Hon. Joshua Eilberg [chairman of
 the sub-

committee] presiding.
Present: Representatives Eilberg, Harris, and Sawyer.

Staff present: Arthur P. Endres, Jr., counsel and Alexander B.

Cook, associate counsel.
Mr. EILBERG. The subcommittee will come to order.

Today's hearing has been called to consider separate—but 
somewhat

related—bills which would expand Federal criminal ju
risdiction to

cover certain offenses committed outside of U.S. territory.

These are the first hearings held by this subcommittee on 
legislation

relating directly to our jurisdiction over international la
w. I might

add that we will be holding additional hearings in the futur
e to con-

sider other international law subjects, such as the legisla
tion to im-

plement the prisoner exchange treaties which have been ent
ered into

with Canada and Mexico.
The bills we are considering today are designed to fill two ju

risdic-

tional voids in our criminal laws—one created by an increas
ing U.S.

presence in Antarctica—and the other created by a series of 
Supreme

Court decisions which held that the exercise of court-marti
al juris-

diction over civilians in peacetime was unconstitutional.

The first bill relating to Antarctica has been sponsored for s
everal

Congresses by Hon. Dale Milford and just this Congress, it was 
intro-

duced by the chairman of the full committee at the request o
f the

administration.
The second bill relating to crimes committed by civilians serv

ing

with or accompanying the military abroad has been introduced 
on

several occasions by Hon. Charles E. Bennett and in previous C
on-

gresses it received the support of the executive branch.

[The text of H.R. 763, H.R. 6148, and H.R. 7842 follows:]

(1)



95TH CONGRESS R
1ST SESSION . . 763

IN THE HOUSE OF REPRESENTATIVES

JANUARY 4,1977
Mr. BENNETT introduced the following bill; which was referred to the Com-

mittee on the Judiciary

A BILL
To subject certain nationals or citizens of the United States to the

jurisdiction of the United States district courts for their crimes
committed outside the United States and to provide for the
apprehension, restraint, removal, and delivery of such
persons.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Foreign Crimes Act of

4 1977".

5 SEc. 2. Chapter 1 of title 18, United States Code, is

6 amended-

7 (1) by adding the following new section—

I-0



3

2

1 "§ 16. Criminal offenses committed by any member of the

2 United States Armed Forces or by any person

3 serving with, employed by, or accompanying the

4 Armed Forces who is a national or citizen of

5 the United States outside the United States, the

6 Canal Zone, and the special maritime and tern -

tonal jurisdiction of the United States

8 "Any national or citizen of the United States who,

9 while serving as a member of the United States Armed

10 Forces or serving with, employed by, or accompanying the

11 United States Armed Forces, is guilty of an act or omission

12 committed or omitted outside the United States, the Canal

13 Zone, and the special maritime and territorial jurisdiction

14 of the United States-

15 " ( 1 ) while engaged in the performance of official

16 duties; or

17 "(2) within Armed Forces installations or the area

18 of operations of a unit in the field; or

19 "(3) against any member of the United States

20 Armed Forces or any national or citizen of the United

21 States serving with, employed by, or accompanying the

22 United States Armed Forces—



4

3

1 which this title expressly declares to be an offense if corn-

2 mitted or omitted within the special maritime and territorial

3 jurisdiction of the United States, shall, other than for petty

4 offenses, be guilty of a like offense against the United States

5 and subject to a like punishment as that provided by this

6 title for offenses occurring within special maritime and ter-

7 ritorial jurisdiction of the United States.

8 "§ 17. Jurisdiction not exclusive

9 "Nothing contained in this title deprives courts-martial,

10 military commissions, provost courts, or other military tri-

ll bunals of concurrent jurisdiction with respect to offenders or

12 offenses that by statute or by the law of war may be tried

13 by courts-martial, military commissions, provost courts, or

14 other military tribunals."; and

15 (2) by adding the following items at the end of

16 the 'analysis.

"16. Criminal offenses committed by any member of the United States
armed forces or by any person serving with, employed by, or ac-
companying the armed forces who is a national or citizen of the
United States outside the United States, the Canal Zone, and the
special maritime and territorial jurisdiction of the United States.

"17. Jurisdiction not exclusive."

17 SEC. 3. Subtitle A of title 10, United States Code, is

18 amended as follows-

19 ( 1 ) A new chapter is inserted after chapter 49 to read—



5

4

1 "Chapter 50.—PERSONS SERVING WITH, EMPLOYED

2 BY, OR ACCOMPANYING THE ARMED FORCES

3 OUTSIDE THE UNITED STATES

"Sec.
"981. Apprehension, restraint.
"982. Removal.
"983. Hearing on removal for trial in district court.
"984. Delivery to authorities of foreign countries.
"985. Search and seizure.
"986. Warrants; orders.
"987. Counsel.
"988. Release.
"989. Time limitations.
vuu Applicability of treaties.

4 "§981. Apprehension, restraint

5 "(a) A warrant may be issued for the apprehension of

6 any national or citizen of the United States serving with,

'7 employed by, or accompanying the armed forces outside the

8 United States if-

9 "(1) there is probable cause to believe that he has

10 committed an offense against the laws of the United

11 States;

12 "(2) there is probable cause to believe that he

13 has committed an offense against the laws of the foreign

14 country in which he is physically present and in which

15 he is serving with, employed by, or accompanying the

16 armed forces; or

17 "(3) the competent authorities of the foreign coun-

18 try in which lie is physically present and in which he

19 is serving with, employed by, or accompanying the
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armed forces request that he be apprehended and de-

livered to them to be tried for an offense against the laws

of that country.

"(b) Any national or citizen of the United States serv-

ing with, employed by, or accompanying the armed forces

outside the United States may be apprehended without a

warrant if—

"(1) he commits an offense against the laws of

the United States in the presence of the person making

the apprehension;

"(2) the person making the apprehension has rea-

sonable grounds to believe that the person to be appre-

hended has committed or is committing a felony cogni-

zable under the laws of the United States; or

"(3) the person making the apprehension has rea-

sonable grounds to believe'ihat the person to be appre-

hended has committed or is committing an offense against

the laws of the country in which he is serving with,

employed by, or accompanying, the armed forces.

" (c) Subject to section 989 of this title, any person

apprehended under this section may be restrained under

arrest or confinement pending his removal under section 982

of this title or his delivery to competent foreign authorities

for trial.
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6

"(d) The warrant shall be signed by a military judge,

2 shall issue to a person specified in section 986 (b) and shall

3 contain the name of the defendant or, if his name is unknown,

4 any name or description by which he can be identified with

5 reasonable certainty It shall describe the offense charged

6 or the request of the competent authorities of the foreign

7 country. It shall command that the defendant be arrested

8 and brought before the nearest available military judge within

9 the time limits prescribed in section 989 of this title.

10 "(e) The person executing a warrant shall make return

11 thereof to the military judge before whom the defendant is

12 brought.

13 "§ 982. Remova!

14 "Any national or citizen of the United States serving

15 with, employed by, or accompanying the armed forces out-

16 side the United States may be removed from a foreign

17 country to any place subject to the jurisdiction of the United

18 States if after he has been given opportunity for a hearing

19 pursuant to section 983 it is found that there is probable

20 cause to believe that he has committed an offense against

21 the laws of the United States. Upon such a finding, an order

22 may be issued for his removal. Subject to section 989 of

23 this title, the person may thereupon be apprehended and

24 restrained under arrest or confinement, or, if he is in arrest



8

7

1 or confinement under section 981 of this title, be continued

2 in arrest or confinement, pending his removal.

3 "§ 983. Hearing on removal for trial in district court

4 "The military judge shall inform the defendant of the

5 charges against him, of his right to retain counsel, of his

6 right to request the assignment of counsel if he is unable to

7 obtain counsel, and of his right to have a hearing or to waive

8 a hearing by signing a waiver before the military judge. The

9 military judge shall also inform the defendant that he is not

10 required to make a statement and that any statement made

11 by him may be used against him, shall allow him reasonable

12 opportunity to consult counsel and shall admit him to bail as

13 provided in section 988 of this title. The defendant shall not

14 be called upon to plead. If the defendant waives hearing, the

15 military judge shall issue an order of removal. If the defend-

16 ant does not waive hearing, the military judge shall hear the

17 evidence. At the hearing the defendant may cross examine

18 witnesses against him and may introduce evidence in his own

19 behalf. If it appears from the evidence adduced before the

20 military judge that sufficient ground has been shown for

21 ordering the removal of the defendant, the military judge

22 shall issue an order of removal. Otherwise he shall discharge

23 the defendant. If an order of removal is issued, the defendant

24 shall be admitted to bail as provided in section 988 of this
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title. If a defendant is held for removal the papers in the pro-

ceedings and any bail taken shall be submitted to the clerk of

the district court to which the defendant is ordered.

"§ 984. Delivery to authorities of foreign countries

"(a) Any national or citizen of the United States serv-

ing with, employed by, or accompanying the armed forces

outside the United States may be delivered to the competent

authorities of the foreign country in which he is physically

present and in which he is serving with, employed by, or

accompanyng the armed forces, if the competent authorities

of that country request that he be delivered to them to be

tried for an offense against the laws of that country.

"(b) Notwithstanding section 989 of this title, a person

subject to delivery under subsection (a) of this section may

be restrained under arrest or confinement until the com-

16 pletion of the trial or other final disposition of the action

17 against him.

18 "§ 985. Search and seizure

19 "(a) A search warrant authorized by this section may

20 be issued by a military judge.

21 "(b) A warrant may be issued under this section to

22 search for and seize any property which is-

23 "(1) Stolen or embezzled in violatidm of the law of

24 the United States by a national or citizen of the United
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9

1 States serving with, employed by, or accompanying the

2 armed forces outside the United States; or which is

3 "(2) designed or intended for use or which is or has

4 been used as the means of committing a criminal offense

5 by a national or citizen of the United States serving

6 with, employed by, or accompanying the armed forces

7 outside the United States.

8 "(c) A warrant shall issue only on affidavit sworn to

9 before a military judge and establishing the grounds for

10 issuing the warrant. Tithe military judge is satisfied that

11 grounds for the application exist or that there is probable

12 cause to believe that they exist, he shall issue a warrant

13 identifying the property and naming or describing the person

14 or place to be searched. The warrant shall be directed to a

15 person specified in section 986 (b) of this title. It shall state

16 the grounds or probable cause for its issuance and the names

17 of the persons whose affidavits have been taken in support

18 thereof. It shall command the person specified to search

19 forthwith the person or place named for the property speci-

20 fled. The warrant shall direct that it be served in the

21 daytime, but if the affidavits are positive that the property

22 is on the person or in the place to be searched, the warrant

23 may direct that it be served at any time. It shall designate

24 the military judge to whom it shall be returned.
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1 "(d) The warrant may be executed and returned only

2 within ten days after its date. The person taking property

3 under the warrant shall give to the person from whom or

4 from w'hose premises the property was taken a copy of the

5 warrant and a receipt for the property taken or shall leave

6 the copy and receipt at the place from which the property

7 was taken. The return shall be made promptly and shall be

8 accompanied by a written inventory of any property taken.

9 The inventory shall be made in the presence of the applicant

10 for the warrant and the person from whose possession or

ii premises the property was taken, if they are present, or in

12 the presence of at least one credible person other than the

13 applicant for the warrant or the person from whose possession

14 or premise the property was taken, and shall be verified by

15 the person seizing the property. The military judge shall

16 upon request deliver a copy of the inventory to the person

17 from whom or from whose premises the property was taken

18 and to the applicant for the warrant.

19 "(e) The military judge \vim has issue a search war-

20 rant shall attach to the warrant a copy of the return, inven-

21 tory, and all other papers in connection therewith and file

22 them with the clerk of the district court for the district to

23 which the defendant is ordered.

24 "§ 986. Warrants; orders

25 "(a) Only a military judge may under this chapter—
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"(1) issue warrants for the apprehension of persons

and search warrants;

"(2) issue orders for the removal or delivery of

persons or for confinement or restraint pending trial

by a foreign country.

"(b) Any provost marshal, military or air policeman,

shore patrolman, or other member of the armed services as-

signed or detailed principally to like duties, may under this

chapter—

"(1) serve warrants for the apprehension of per-

sons;

"(2) apprehend persons without a warrant;

"(3) execute a search warrant.

"§ 987. Counsel

"Any person subject to proceedings under section 982

of this title may be represented by counsel at his own,

expense. However, at his request, he shall be furnished

counsel, who may be a judge advocate as defined in section

827 (b) , title 10 of the T Tithed States Code. at any hearing

held under section 982 (a) of this title at no expense to him-

self.

"§988. Release

"Any person restrained under the provisions of section

981 or 982 of this title may be released by a military judp

in conformity with the provisions of chapter 207 of this title.
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12

1 "§ 989. Time limitations

2 "Subject to section 984 (b) of this title, no person shall

3 be restrained under arrest or confinement under section 981

4 or 982 of this title for more than seventy-two hours, except

5 that a person with respect to whom a finding under section

6 982 (a) of this title 'has been made may be restrained for

7 the period of time reasonably necessary to accomplish his

8 departure, but not for more than ten days from the date the

9 finding is made. The period of restraint authorized in the

10 precediTig sentence is in addition to the time required on

11 route to remove him from the country in which he is serving

12 with, employed by, OT accompanying the armed forces to the

13 place to which he is to be removed.

14 "§ 990. Applicability of treaties

15 "The powers of apprehension, restraint, removal, de-

16 livery, and search and seizure authorized by sections 981,

17 982, 984, and 985 of this title shall, when exercised in a

18 foreign country, be subject to any treaty or agreement to

19 which the United States is or may be a party or to any

20 accepted rule of customary international law."; and

21 (2) The chapter analysis, and the chapter analysis of

22 part II, are each amended by inserting the following new

23 item:

"50. Persons serving with, employed by, or accompanying the

armed forces outside the United States  981,"

96-873 0 - 78 - 2
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1 SEC. 4. Section 814 (a) of title 10, -United States Code

2 is amended by adding the following sentence: " A member

3 of an armed force who is in a foreign country may, upon the.

4 request of competent authority of that country, be appre-

5 hended and delivered to that authority bo be tried for an

6 offense against the laws of that country and pending such

7 delivery may be restrained under arrest or confinement."
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95TH CONGRESS
1ST SESSION R.H. 6148

IN THE HOUSE OF REPRESENTATIVES

APRIL 6, 1977

Mr. MILFORD (for himself and Mr. TEAGLTE) introduced the following bill;
which was referred.to the Committee on'the Judiciary

A BILL
To amend title 18 of the United States Code to discourage cer-

tain criminal conduct in Antarctica by -United States na-

tionals and certain foreign nationals and, to clarify the

application of United States criminal law to such conduct.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Antarctic Crimes Act

4 of 1977".

5 SEC. 2. Chapter 1 of title 18, United States Code, is

6 amended by adding at the end thereof the following new

7 section:
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2

1 1 16. Offenses in Antarctica by United States nationals

0 and certain foreign nationals

3 "(a) Any act or omission which would be punishable

4 as a criminal offense if committed within the special maritime

5 and territorial jurisdiction of the United States shall be

6 equally punishable if committed in Antarctica-

7 "(1) by a United States national;

8 "(2) by a foreign national who is a member of a

9 United States expedition; or

10 " ( 3) by a foreign national with respect to—

ll "(A) the person or property of a United States

12 national,

13 "(B) the person or property of a foreign na-

14 tional who is a member of a United States expedi-

15 or

16 "(C) any property of the United States.

17 "(b) This section does not apply with respect to-

18 "(1) any foreign national who is exempt from

19 United States jurisdiction under article VIII (1) of the

20 Antarctic Treaty; or

21 " (2 ) any act or omission under this section by a

22 foreign national over whom jurisdiction is asserted by

23 his state of nationality before the commencement of any

24 trial in a court of the United States concerning such act
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or omission or before any acceptance by such court of

a plea of guilty or of nob o contendere concerning such

act or omission.

"(c) For purposes of this section—

"(1) the term 'Antarctic Treaty' means the

Antarctic Treaty, entered into force on June 23, 1961

(12 U.S.T. 794) ;

"(2) the term 'Antarctica' means the •area south

of sixty degrees south latitude, excluding any part of the

high seas, but including all ice shelves;

"(3) the term 'national of the United States' means

a person who is a citizen or national of the United

States within the meaning of the Immigration and

Nationality Act (8 U.S.C. 1101 et seq.) ;

"(4) the term 'foreign national' means a person

who is not a national of the United States; and

"(5) the term 'United States expedition' means

either-

19 "(A) a scientific expedition sponsored by an

20 agency of the United States Government, or

21 "(B) any other expedition or trip, whether

22 or not sponsored by the United States Government,

23 which is organized or originates in the United States

24 or which is conducted by individuals who are na-
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4

tionals of the United States or by business organiza-

tions organized and doing business in the United

3 States.

4 "(d) This section shall not prejudice the applicability

5 of any other provision of law of the United States to con-

6 duct in Antarctica.

7 "(e) The President shall promulgate regulations to

9

10

11

12

13

14

15

carry out the provision's of this section and section 3062

of this title."

SEC. 3. Chapter'203 of title 18, 'United States Code, is

amended by adding at the end thereof the following new

section:

13462. Procedure with regard to Antarctica

'(a) In the implementation of the provisions of section

16 of this title and subjeit to such limitations as the Presi-

16 dent may preseriVe, any member of a United States expedi-

17 don in Antarctica, who is authorized to do •so by the

18 President, may-

19 " (1) apprehend persons for the purpose of en-

20 the laws of the 'United States, protecting per-

21 sons and property in Antarctica, or assisting foreign

22 governments in the case of offenses committed against

23 their laws in AntfirCtica;

24 "(2) restrain persons apprehended pursuant to

25 paragraph (1) ;
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"(3) search for and seize any property in Ant-

arctica which—

"(A) is stolen, embezzled, or unlawfully ac-

quired in violation of the laws of the United States,

"(B) is designed or intended for use or is or

has been used as the means of committing a crim-

inal offense against the laws of the United States,

8 or

9 "(C) constitutes evidence of a criminal offense

10 in violation of the laws of the United States; and

11 "(4) perform such other functions as are neces-

12 sary to enforce United States laws in Antarctica.

13 "(b) For purposes of this section, the terms 'United

14 States expedition' and 'Antarctica' shall have the meanings

15 prescribed in section 16 (c) of this title."

16 SEC. 4. (a) The table of sections for chapter 1 of

17 title 18, United States Code, is amended by adding at the

18 end thereof the following new item:

"16. Offenses in Antarctica by United States nationals and certain foreign
nationals.

19 (b) The table of sections for chapter 203 of such title

20 is amended by adding at the end thereof the following new

21 item:

"3062. Procedure with regard to Antarctica,"
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95TH CONGRESS
1ST SESSION H. R. 7842

IN THE HOUSE OF REPRESENTATIVES

JUNE 16, 1977

Mr. RomNo (by request) introduced the following bill; which was referred
to the Committee on the Judiciary

A BILL
To amend title 18 of the United States Code, to define and dis-

courage certain criminal conduct by United States nationals

and certain foreign nationals in Antarctica.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Antarctic Criminal

4 Legislation Act of 1977".

5 SEC. 2. Chapter 1 of title 18, United States Code, is

6 amended by adding the following new section:

7 "§ 16. Offenses by United States nationals and certain for-

8 eign nationals in Antarctica

9 "(a) Whoever, being a national of the United States, or

10 a foreign national who is a member of a United States expedi-
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2

1 tion, commits an act or omission in Antarctica, or being a

2 foreign national, commits an act or omission in Antarctica

:1 with respect to the person or property of a national of the

4 United States or of a foreign national who is a member of a

5 United States expedition or the property of the United States,

6 which would be punishable if committed within the special

7 maritime and territorial jurisdiction of the United States,

8 shall be guilty of a like offense and subject to a like punish-

9 ment: Provided, however, That this section shall not be ,appli-

10 cable to foreign nationals who as observers or exchange scien-

11 tific personnel or members of the staffs accompanying any

12 such persons are required under article VIII (1) of the Ant-

13 arctic Treaty to be exempt from United States jurisdiction

14 while in Antarctica for the purpose of exercising their func-

15 tions : And provided further, That this section shall not other-

16 wise be applicable to any foreign national with respect to any

17 act or omission as to which the state of which he is a national

18 asserts jurisdiction before trial under this section has begun.

19 "(b) As used in this section and in section 3062 of this

20 title-

91 " (i) 'Antarctic Treaty' means the treaty on the

22 Antarctic signed at Washington on December 1, 1959;

23 "(ii) 'Antarctica' means the area south of sixty

24 degrees south latitude, excluding any part of the high

25 seas, but including all ice shelves;
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1 "(iii) 'national of the United States' means a person

2 who is a citizen or national of the United States within

3 the meaning of the Immigration and Nationality Act of

4 1952, as amended (8 U.S.C. 1101 et seq.) ;

5 "(iv) 'foreign national' means a person who is not a

6 national of the United States;

7 "(v) 'a United States expedition' means either

8 (A) a scientific expedition sponsored by an agency of

9 the United States Government, or (B) any other ex-

10 pedition, whether or not sponsored by an agency of the

11 United States Government, organized or originating in

12 the United States or conducted by individuals who are

13 nationals of the United States or by business organiza-

14 tions organized and doing business in the United States.

15 "(c) This section shall be without prejudice to the ap-

16 plicability of other provisions of law to conduct in Antarctica.

17 "(d) The President or his delegate shall promulgate

18 regulations to carry out the provisions of this section and

19 section 3062 of this title.".

20 SEC. 3. The analysis of chapter 1 of title 18, United

21 States Code, is amended by inserting immediately after and

22 below item

"15. Obligation or other security of foreign government defined."

23 the following new item:

"16. Offenses by United States nationals and certain foreign nationals in
Antarctica."
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1 SEC. 4. Chapter 203 of title 18, United States Code,

is amended by adding the following new section:

"§ 3062. Procedure with regard to Antarctica

"Any national of the United States authorized to do so

by the President or his delegate, may perform the following

functions in implementation of the provisions of section 16

of this title and subject to such limitations as the President

may prescribe:

"(a) apprehend persons for the purpose of enforc-

ing the laws of the United States, protecting persons

and property in Antarctica and assisting foreign govern-

4

5

6

7

8

9

10

11

12 ments in the case of offenses committed against their

13 laws in Antarctica;

14 "(b) restrain persons apprehended pursuant to sub-

15 section (a) ;

16 "(c) search for and seize any property in Antarctica

17 (1) stolen, embezzled, or unlawfully acquired in viola-

18 tion of the laws of the United States, or (2) designed

19 or intended for use or which is or has been used as the

20 means of committing a criminal offense against the laws

21 of the United States; or (3) that constitutes evidence of

22 a criminal offense in violation of the laws of the United

23 States; and
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1 "(d) perform such other functions as are necessary

2 to enforce United States laws in Antarctica.".

3 SEc. 5. The analysis of chapter 203 of title 18, United

4 States Code, is amended by inserting the following:

"3062. Procedure with regard to Antarctica.".
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Mr. EILBERG. In the course of our hearings today; we intend to ex-
plore a variety of complex questions involving constitutional and
international law.
In particular, we hope to examine some of the following issues:
What is the nature and extent of the problems addressed by these

bills?
Are the problems merely hypothetical or have some offenders escaped

prosecution due to the absence of this type of legislation?
What is the constitutional basis for enacting criminal laws with

extraterritorial application?
Are the procedures set forth in these bills for the apprehension, re-

straint, and return of the alleged offender adequate from a constitu-
tional and public policy standpoint?
Does the United States have any international obligations, either

expressed or implied, to enact the Antarctic legislation?
What would the U.S. Government do today if a crime were com-

mitted in Antarctica by, or against, a U.S. citizen?
Should the Congress undertake a comprehensive review of our laws

and policies concerning extraterritorial jurisdiction?
More specifically, should the United States apply its criminal laws

to all acts committed abroad by U.S. citizens, or only to certain acts
or certain offenders?
I am hopeful that our witnesses today will assist us in our consid-

eration of these and other matters and we look forward to their
testimony.
The first witness today is one who has had long interest in the

subjects that we have talked about.
The distinguished Congressman from Florida, our colleague and

good friend, Charles Bennett.

TESTIMONY OF HON. CHARLES E. BENNETT, REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA

Mr. BENNErr. Thank you, Mr. Chairman. I appreciate this com-
mittee coming to this legislation, particularly since I know the com-
mittee is terribly and extremely worked, and the burden is heavy
upon you.

It's a pleasure for me to testify before your distinguished subcom-
mittee on my bill, the Foreign Crimes Act of 1977. I first introduced
this legislation several years ago in an effort to fill the jurisdiction
void resulting from decisions of the Supreme Court of the United
States relating to crimes committed by certain nationals or citizens
of the United States in foreign lands.
My bill would confer jurisdiction on the U.S. district courts over

certain serious offenses committed overseas by members and former
members of the Armed Forces and by civilians serving with and ac-
companying them.
The Arst case creating a jurisdictional void for foreign crimes oc-

curred in 1955 when the Supreme Court in Toth, v. Quarles, 350 U.S.
11, reversed on constitutional grounds the conviction of an ex-service-
man by a court-martial for a murder allegedly committed while he
was in the service.



26

In the Toth case, the Supreme Court ruled unconstitutional that
section of the Uniform Code of Military Justice that extended the
jurisdiction of court-martial to persons who are no longer members
of the military service.
Then, in 1960, the Supreme Court restricted jurisdiction over crimes

committed abroad by civilians connected with our Armed Forces.
Until that time, the U.S. Government exercised court-martial juris-
diction over civilians serving with, employed by, or accompanying the
Armed Services outside the United States.
However, in that year the Supreme Court declared this exercise of

criminal jurisdiction unconstitutional during peacetime—Kinsella v.
Singleton, 361 U.S. 234; Grisham v. Hagan, 261 U.S. 278; McElroy v.
Guagliardo, 361 U.S. 281.
One would ordinarily think that the courts of foreign countries

would exercise jurisidiction over civilians working overseas who com-
mitted crimes in those countries. Unfortunately, most host countries
are reticent to accept jurisdiction over cases involving offenses in
which the parties involved are exclusively members of the American
military establishment stationed in those countries.
Except for certain offenses against the United States itself, such

as treason, espionage, fraud against the Government, and larceny of
Government property, wrongful acts committed by civilian employees
and dependents abroad do not violate U.S. laws and cannot be pun-
ished by the United States, even if the wrongful acts would be crimes
if committed within the United States.
This is also true for cases in which members of the Armed Forces

abroad commit crimes which are not discovered until they have been
discharged from the service.
Let me cite some examples. Tn February 1975, an American soldier

stationed in West Germany allegedly put LSD in the coffee of 40 of
his colleagues while they were engaged in NATO maneuvers. Befo-e
Army investigators could identify the guilty party, the soldier had
been discharged from the service and had returned to the United States.
Under current law, the United States has no way of prosecuting him.
In February 1971, Army specialist Monty Pruitt was lured into a

wooded area near an Army base in West Germany and shot in the back
of the head by a man later identified by Army investigators as an Army
private at that same base.
The private allegedly had been having a love affair with Pruitt's

wife, who allegedly offered the private half of Pruitt's $45,000 life
insurance policy. Pruitt's body was found the next day, which un-
fortunately was the same day the private was discharged from the
Army. Under current law, the private cannot be touched.
Another case involves John Christopher, a civilian contract employee

for the 'U.S. Army in East Africa in 1963. Christopher was accused of
killing a fellow American employee on African territory that was then
subject to British jurisdiction.
The British offered to waive jurisdiction to the United States,

saying that, "As this is purely an American affair, it would be con-
venient if the Americans take the case over." However, since Christo-
pher was not subject to the Uniform Code of Military Justice, and be-
cause the crime was committed overseas, the United States could not
take jurisdiction.
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Fortunately, Christopher was tried by the British and received an
8-year prison sentence for manslaughter. But had the case arisen in
another foreign country, Christopher might have gone free with no
judicial proceedings at all.
My bill would fill the jurisdictional void by permitting the U.S.

district courts to exercise jurisdiction over serious crimes which for-
eign countries choose not to try because local interests are not con-
sidered .sufficiently involved, or where they cannot act effectively.
. My bill covers members of the U.S. Armed Forces and persons serv-
ing. with, employed by or accompanying the Armed Forces of the
United States who are nationals or citizens of the United States.
The bill specifically addresses crimes committed: One, while en-

gaged in the performance of official duties; two, within Armed Forces
installations or the area of operations of a unit in the field; or three,
against any member of the U.S. Armed Forces or any national or
citizen of the United States serving with, employed by or accompany-
ing the U.S. Armed Forces.
Of course, merely conferring jurisdiction upon the courts will not

effectively deal with the problem unless authority is given certain
officials to perform an arrest or to apprehend or restrain civilians who
are serving with, employed by or accompanying the Armed Forces in
time of peace.

Therefore, my bill also provides the necessary authority to enable
U.S. officials in foreign countries to apprehend such a person and to
provide for his return to the United States to stand trial when there
is a probable cause to believe that he has committed an offense against
the laws of the United States.
The bill would also grant such authority when there is probable

cause to believe that such a person has committed an offense against
the laws of a foreign country. The legislation would also apply when
competent officials of the foreign country request the assistance of the
U.S. officials in effecting the apprehension of such a person and his
delivery to them for proceedings in accordance with the status of
forces arrangements.
At the present time, the Department of Defense has been handi-

capped in discharring the obligations of the United States under the
Status of Forces Agreements in reliance upon which foreign countries
permit military personnel and civilians to enter their territory.
During the 93d Congress. an identical bill received favorable reports

from the Departments of Defense, State, and Justice, and from the
Administrative Office of the U.S. Courts. No reports were received on
my 94th Conrress bill and none have been received so far on the cur-
rent bill, H.R. 763.
In view of this solid front of support for the bill, and in view of the

obvious need to fill the jurisdictional void created by Supreme Court
decisions, I urge the subcommittee to act favorably on H.R. 763.
There is one technical change I should bring to the attention of the

committee. On pare 11, line 25, the phrase, "This title," should be
changed to read, "Title 18."
In the previous bill other things were in this bill. There were two

titles. The other title was removed and this change of language is nec-
essary to make it conform.
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Mr. EILBERG. We are delighted to have you here, and we congratulate
you on your fine statement, and for all of the work you have done in the
preparation of this bill.
I hope this subcommittee will within a reasonable time report the

bill out. You would be happy to know that the reports we have received
from the administration are all favorable, and there are some minor
changes indicated by their testimony.
It may be—and this is one member speaking—that we will combine

your bill with the Antarctica bill, since they fit so closely together.
There are some questions we have, but they are more or less of a tech-
nical nature.
Rather than detain you, we will let you go at this time, unless Mr.

Harris has a comment.
Mr. HARRIS. No; I appreciate your testimony, Mr. Bennett. I, too,

believe that this is legislation that is a long time coming. You have
been working a long time on this, with administration support for the
most part, as I recall. I think you are right in pressing on this, and I
think we would be quite right if we moved the legislation.
Mr. BENNETT. In all of the years I introduced it, I have never had

anybody tell me it shouldn't be passed. Obviously someone who com-
mits murder and gets by with it, that is something we should not allow.
Mr. EILBERG. You raise fascinating cases. It is remarkable that Con-

gress hasn't moved to close this gap yet.
Mr. BENNETT'. Everybody is so busy. It's hard to take care of every-

thing. I hope you can take care of it this time. I appreciate it.
Mr. EILBERG. We may come back to you later and ask for your advice.
Mr. BENNETT. The only thing I have heard about this bill is some

people say why not include other people other than the military? The
foreign countries have no hesitancy to touch nonmilitary people, but
they do the military.
I want to do something to fill this void as quickly as possible.
Mr. EILBERG. Thank you, sir.
[The prepared statement of Hon. Charles Bennett follows:]
STATEMENT OF THE HONORABLE CHARLES E. BENNETT, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF FLORIDA

Mr. Chairman, it is certainly a pleasure for me to testify before your dis-
tinguished subcommittee on my bill, "The Foreign Crimes Act of 1977". I first
Introduced this legislation several years ago in an effort to fill the jurisdictional
void resulting from decisions of the Supreme Court of the United States relating
to crimes committed by certain nationals or citizens of the United States in
foreign lands. My bill would confer jurisdiction on the United States District
Courts over certain serious offenses committed overseas by members and former
members of the Armed Forces and by civilians serving with and accompanying
them.
The first case creating a jurisdictional void for foreign crimes occurred in

1955 when the Supreme Court in Toth v. Quarles, 350 U.S. 11, reversed on con-
stitutional grounds the conviction of an ex-serviceman by a court-martial for
a murder allegedly committed while he was in the service. In the Toth, case, the
Military Justice that extended to the jurisdiction of court-martial to persons who
are no longer members of the military service.
Then, in 1960, the Supreme Court restricted jurisdiction over crimes com-

mitted abroad by civilians connected with our Armed Forces. Until that time,
the United States Government exercised court-martial jurisdiction over civilians
serving with, employed by, or accompanying the Armed Services outside the
United States. However, in that year, the Supreme Court declared this exercise
of criminal jurisdiction unconstitutional during peace time. (Kinsella v. Single-
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ton, 361 U.S. 234; Grisham v. Hagan, 261 U.S. 278; McElroy v. Guagliardo, 361
U.S. 281 ) .
One would ordinarily think that the courts of foreign countries could exer-cise jurisdiction over civilians working overseas who committed crimes in those

countries. Unfortunately, most host countries are reticent to accept jurisdictionover cases involving offenses in which the parties involved are exclusively
members of the American military establishment stationed in those countries.
Except for certain offenses against the United States itself, such as treason,

espionage, fraud against the government, and larceny of government property,
wrongful acts committed by civilian employees and dependents abroad do not
violate U.S. laws and cannot be punished by the United States, even if thewrongful acts would be crimes if committed within the United States. This is
also true for cases in which members of the Armed Forces abroad commit crimeswhich are not discovered until they have been discharged from the service.
Let me cite some examples. In February, 1975, an American soldier stationedin West Germany allegedly put LSD in the coffee of 40 of his colleagues whilethey were engaged in NATO maneuvers. Before Army investigators could iden-tify the guilty party, the soldier had been discharged from the service and had

returned to the United States. Under current law, the United States has noway of prosecuting him.
In February, 1971, Army Specialist Monty Pruitt was lured into a woodedarea near an Army base in West Germany and shot in the back of the head by

a man later identified by Army investigators as an Army Private at that samebase. The private allegedly had been having a love affair with Pruitt's wife whoallegelly offered the private half of Pruitt's $45,000 life insurance policy. Pruitt'sbody was found the next day which unfortunately was the same day that theprivate was discharged from the Army. Under current law, the private cannotbe touched.
Another case involves John Christopher, a civilian contract employee for theU.S. Army in East Africa in 1963. Christopher was accused of killing a fellow

American employee on African territory that was then subject to British juris-
diction. The British offered to waive jurisdiction to the United States, saying
that "As this is purely an American affair, it would be convenient if the Ameri-
cans take the case over". However, since Christopher was not subject to the
Uniform Code of Military Justice, and because the crime was committed over-
seas, the United States could not take jurisdiction. Fortunately, Christopher
was tried by the British and received an eight-year prison sentence for man-
slaughter. But had the case arisen in another foreign country, Christopher might
have gone free with no judicial proceedings at all.
My bill would fill the jurisdictional void by permitting U.S. District Courts to

exercise jurisdiction over serious crimes which foreign countries choose not to
try because local interests are not considered sufficiently involved or where they
cannot act effectively.
My bill covers members of the United States Armed Forces and persons serving

with, employed by, or accompanying the Armed Forces of the United States who
are nations or citizens of the United States. The bill specifically addresses crimes
committed: 1. while engaged in the performance of official duties; 2. within
Armed Forces installations or the area of operations of a unit in the field; or
3. against any member of the United States Armed Forces or any national or
citizen of the United States serving with, employed by, or accompanying the
United States Forces.
Of course, merely conferring jurisdiction upon the courts will not effectively

deal with the problem unless authority is given certain officials to perform an
arrest or to apprehend or restrain civilians who are serving with, employed by,
or accompanying tilt. Armed Forces in time of peace. Therefore, my bill also
provides the necessary authority to enable United States officials in foreign
countries to apprehend such a person and to provide for his return to the United
States to stand trial when there is probable cause to believe that he has com-
mitted an offense against the laws of the United States. The bill would also
grant such authority when there is probable cause to believe that such a person
has committed an offense against the laws of a foreign country. The legislation
would also apply when competent officials of the foreign country request the
assistance of the United States officials in effecting the apprehension of such a
person and his delivery to them for proceedings in accordance with the Statutes
of Forces Arrangements. At the present time the Department of Defense has
been handicapped in discharging the obligations of the United States under the

96-873 0 - 78 - 3
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Status of Forces Agreements in reliance upon which foreign countries permit
military personnel and civilians to enter their territory.
During the 93rd Congress, an identical bill received favorable reports from

the Departments of Defense, State and Justice and from the Administrative
Office of the United States Courts. No reports were received on my 94th Congress
bill and none have been received so far on the current bill, H.R. 763.
In view of this solid front of support for the bill, and in view of the obvious

need to fill the jurisdictional void created by Supreme Court decisions, I urge
the subcommittee to act favorably on H.R. 763.

Mr. EILBERG. We await Congressman Milford who is the sponsor
of the Antarctica bill. We will hear from the administration witnesses.
Our first witness will be Robert L. Keuch, Deputy Assistant At-

torney General, Criminal Division, Department of Justice.

TESTIMONY OF ROBERT L. KEUCH, DEPUTY ASSISTANT ATTORNEY
, GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. KEUCH. Thank you, Mr. Chairman.
Mr. EILBERG. You are free to either read your statement or sum-

marize it. You may proceed in any way you wish.
Mr. KEITH. In view of that fact and in view of the number of

witnesses you have this afternoon I will submit the statement for
the record.
I would like to make one or two observations about the statement.
The first one would be on page 11 of the statement. We do make the

comment in preparing or recommending a change to the proposed
legislation that a proposed change to lines 8 to 14 on page 3 of the
bill Congressman Bennett was just discussing be enacted.
Since the statement has been prepared we have had opportunity

to review a similar proposal by the Department of Defense which
would be for the same purpose. We think it is shorter and preferable
and we defer to the Department of Defense and support that amend-
ment.
With that change I will submit the statement as read and present

it to the committee.
Mr. EILBERG. Without objection your statement will be made part

of the record.
[The prepared statement of Mr. Keuch follows:]

STATEMENT OF ROBERT L. KEUCH, DEPUTY ATTORNEY GENERAL, CRIMINAL
DIVISION, DEPARTMENT OF JUSTICE

My name is Robert L. Keuch, Deputy Assistant Attorney General of the
Criminal Division, Department of Justice. It is a pleasure to appear before you
today to discuss H.R. 6148 and H.R. 763. The purpose of H.R. 6148 is to dis-
courage certain criminal conduct in Antarctica by United States nationals and
certain foreign nationals and to clarify the application of United States criminal
law to such conduct, while the purpose of H.R. 763 is to subject certain nationals
or citizens of the United States to Federal court jurisdiction for crimes com-
mitted outside of the United States and to provide for the apprehension, restraint
and delivery of such persons.
H.R. 6148 would add a new section, Section 16, to Title 18 of the United States

Code. The effect would be to extend federal criminal law now applicable to the
special maritime and territorial jurisdiction of the United States to acts or
omissions in Antarctica by nationals of the United States or foreign nationals
who are members of the United States expeditions. The bill also covers acts or
omissions by foreign nationals in Antarctica with respect to the person or
property of a United States national or of a foreign national who is a member
of United States expedition, or of property of the United States.
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The new section 16, however, would not apply to foreign nationals who are

observers, exchange scientific personnel or staff members accompanying 
such

persons. There is a further exception for foreign nationals in cases where the

country whose national is involved asserts jurisdiction over that person before

the commencement of a trial or the taking of a plea of guilty or nob o contendere

in a court of the United States. With regard to the first exception, that for foreign

nationals who are observers, exchange scientific personnel or staff accompany-

ing such personnel, Article VIII of the Antarctic Treaty, signed in 1959 by the

United States and eleven other countries, provides that such persons shall be

subject to the jurisdiction of their own countries. Thus this exception is manda-

tory so as not to contravene the treaty. The exceptions are set out in subsection

(b) of the proposed Section 16.
Subsection (c) contains definitions pertinent to the legislation, subsection (d)

provides that the legislation shall not prejudice the applicability of any other

provision of law of the United States that is already applicable in Antarctica,

and subsection (e) provides that the President shall promulgate regulations to

carry out the provisions of the act.
This legislation would also add a new section 3062 to Title 18 to permit the

President to authorize any member of a United States expedition in Antarctica
to perform various law enforcement functions, such as apprehension and re-
straint of persons and searches and seizures, to implement the provisions of the
new section 16. We are informed that, on the average, there will be about 1500
United States Nationals and persons serving with United States expeditions in
Antarctica. It is also expected that during the next Antarctic summer about 400
American tourists will visit there as a result of the development of the area as a
tourist stop.
At the present time a definite gap exists in our criminal legislation regarding

criminal offenses committed in Antarctica. The Department of State advises that
the United States has not made and does not recognize any territorial claims in
Antarctica. While acts or omissions by United States military personnel in
Antarctica are covered by the Uniform Code of Military Justice, crimes com-
mitted by civilians are not so covered. Legislation is needed to assure that
United States citizens and certain persons accompanying our expeditions com-
mitting crimes on that continent will be prosecuted. The crimes that would be
covered by this legislation are the same crimes proscribed by present federal
criminal laws when committed within the special maritime and territorial juris-
diction. They are: arson, assault, maiming, larceny, receiving stolen property,
murder, manslaughter, kidnaping, malicious mischief, rape, carnal knowledge,
and robbery. These are, for the most part, violent crimes directed at individuals
of the type most likely to be committed in the remote and isolated living environ-
ment of Antarctica.
I should add that although this bill provides for extraterritorial jurisdiction,

in the opinion of the Department of Justice it has an adequate constitutional
basis. It is settled that there is no constitutional impediment to the United States
asserting jurisdiction over acts involving its nationals done outside this country,
so long as Congress makes it clear that a particular statute is intended to have
such an application. See, e.g., United States v. Bowman, 260 U.S. 94 (1922). With
respect to foreign nationals, international law generally recognizes the right,
under the so-called "protective" principle, of a soverign nation to punish acts,
no matter where committed, that affect the safety or the functioning of a pro-
gram of the state. Examples of federal laws resting upon a protective base are
22 U.S.C. 1203 and 18 U.S.C. 1546 (perjury or false statements committed by an
alien in applying for a visa) .1

It is also well established that a treaty, such as the Antarctic Treaty, can
provide the authority for enactment of such a statute. See Missouri v. Holland,
252 U.S. 416 (1920). Indeed, the Congress only last year relied on this authority
to pass the "Act for the Prevention and Punishment of Crimes Against Interna-
tionally Protected Persons", P.L. 94-467. Moreover Congress possesses other
powers under Article I, Section 8 of the Constitution (e.g. defense, foreign
commerce, and general welfare) that give it authority to make "necessary and
proper" laws, including criminal laws, in aid of legitimate governmental research
or other funct'ons in Antarctica. Finally, it is important to note that H.R. 6148
does not purport to extend jurisdiction over all the crimes of foreign nationals

1 See generally United Statee v. Pizzarueeo, 388 F. 2d (2d Cir.), cert. denied, 392 U.S.
936 (1968).
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In Antarctica. The statute applies only when the foreign national is a member
of a United States expedition, or when the foreign national's act affects United
States property. In these limited circumstances, where a nexus to an interest of
the United States plainly exists, extraterritorial jurisdiction can be constitution-
ally asserted.
The Department of Justice favors the enactment of H.R. 6148 and it is our

understanding that this bill is also favored by the State Department.
H.R. 763 would add a new section to Title 18 of the United States Code. This

new section would make the criminal laws that apply in the special maritime
and territorial jurisdiction (other than for petty offenses) applicable to certain
crimes committed outside of the United States and outside of the special mari-
time and territorial jurisdiction if committed by a certain category of persons.
Those persons are members of the United States armed forces, persons employed
by or serving with the armed forces, or persons accompanying the armed forces.
To be covered by the new section the crime would have to be committed while
the United States citizen or national is (1) engaged in the performance of his
official duties, (2) within an armed forces installation or area of operations
in the field or (3) committed against any member of the armed forces or a citizen
or national serving with, employed by or accompanying the armed forces.
H.R. 763 would add a second new section to Title 18 to provide that nothing

in the bill is intended to deprive courts-martial or other military tribunals of
concurrent jurisdiction over offenders as provided by other statutes or the law
of war. Parenthetically, I might note briefly that since both H.R. 6148 and H.R.
763 propose to create a new section 16, it is evident that if both bills are enacted,
to avoid confusion, one of them will have to be amended to renumber the title
18 section to be added.

Section three of H.R. 763 would add a new chapter, chapter 50, to Title 10
of the United States Code to authorize military authorities to apprehend, re-
strain, remove and deliver those civilians who commit crimes overseas that are
federally cognizable.' The crux of this section is a provision for apprehension
and removal to the United States of United States nationals or citizens serving
with, employed by, or accompanying the armed forces. Removal may only be
undertaken after a military judge has conducted a hearing to determine if there
is probable cause to believe the person to be removed has committed an offense
against the United States. The potential defendant may be represented at the
hearing by counsel either at his own expense or, if he so requests, a judge advo-
cate of one of the armed forces may be assigned as counsel at no expense.

Section three also provides that military judges may issue warrants for the
apprehension of any United States national or citizen serving with, employed by
or accompanying the armed forces outside the United States if there is probable
cause to believe such a person has committed on offense against the laws of the
foreign country, or authorities of the foreign country request that such a person
be apprehended and delivered to it. No hearing is required prior to such a
delivering-up of a person to a foreign government but the powers of apprehension,
restraint, removal, delivery when exercised in a foreign country shall be subject
to any treaty or agreement to which the United States is or may be a party or
to any accepted rule of customary international law.

Section four of this bill would amend 10 U.S.C. 814(a), which is Article 14(a)
of the Uniform Code of Military Justice, by adding a sentence stating that a
member of the armed forces in a foreign country may, upon the request of com-
petent authority of that country, be apprehended and delivered to that authority
to be tried for an offense against the laws of the foreign country. Presumably
regulations by one of the three Armed Services Secretaries would govern such
apprehension and delivery since the preceding sentence to 10 U.S.C. 814(a) reads:
"Under such regulations as the Secretary concerned may prescribe, a member of
the armed forces accused of an offense against civil authority may be delivered,
upon request to the civil authority for trial."
In our view, H.R. 763 would overcome certain constitutional problems that

have arisen with respect to subjecting civilians and even ex-servicemen to court-
martial jurisdiction.

Article 2(10) of the Uniform Code of Military Justice (10 U.S.C. 802 (10) )
provides that persons serving with or accompanying an armed force of the

9 This express conferral of authority would clearly prevail over the general prohibition
in 18 U.S.C. 1385 against using the armed forces for criminal law enforcement purposes,
even assuming that that statute was intended, to apply to enforcement in a foreirn country.
See generally, J. Harbaly and M. Mullin, Extraterritorial jurisdiction and its Effect on the
Administration of Justice Oversees, 71 Mil. L. Rev. 1, 77-92 (1976).
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United States in the field in time of war are subject to trial by court-martial.

Article 2(11) of the Code (10 U.S.C. 802(11) ) provides, with certain exceptions,

that persons serving with, employed by, or accompanying the armed forces out-

side the United States are likewise subject to the jurisdiction of courts-martial.

Article 3(a) of the Code (10 U.S.C. 803(a) ) authorizes trial by court martial of

any ex-serviceman who, while in the military service, committed any offense in

the Code punishable by imprisonment for five years or more, provided that trial

is not barred by the statute of limitations and the person cannot be tried in the

civil courts.
In a series of well-known eases the Supreme Court has in large measure in-

validated Articles 2(11) and 3(a). For example, in Reid v. Covert, 354 U.S. 1

(195), and Kinsella v. Singleton, 361 U.S. 234 (1960), the Court declared Article

2(11) unconstitutional to the extent that it provides for trial by court-martial o
f

civilians serving with, employed by or accompanying the armed forces in time of

peace. In Toth v. Quarles, 350 U.S. 11 1955), the court reversed on constitutional

grounds the conviction of an ex-serviceman by a court-martial for a murder

committed while he served in the service.
The practical result of these cases is that unless an agreement with a foreign

country provides for jurisdiction over military dependents and employees an
d

unless the foreign country actually exercises such jurisdiction, serious crimes by

United States citizens may go unpunished. For example, a civilian employee o
f

the Army in West Germany could severely beat another American. While 
West

Germany might have jurisdiction based on a treaty or other agreement, there is

no guarantee German authorities would be inclined to exercise such jurisdiction

particularly if no German citizen were involved and the crime did not disturt

the local community, as it probably would not if it took place on an America
n

base. Unless West German authorities acted, the civilian criminal would g
o

unpunished.
There is also a situation, illustrated by the Toth case, where a member of the

armed forces can altogether escape trial for a crime. For example, a soldier coul
d

murder another soldier on a base in Germany but not be identified as the mur
-

derer until after his discharge. After that a court-martial is constitution
ally

barred but the United States civilian courts have no jurisdiction over the crime.

Because H.R. 763 would plug these unjustifiable loopholes, the Department of

Justice supports its enactment, although we have some suggestions for amend-

ments to the bill which I will discuss later on.
Before reaching these points, however, I wish to make it clear that, as with

H.R. 6148, it is the judzment of the Department of Justice that this bill has a
n

adequate constitutional base. It is a firmly recognized principle of international

law that a state may punish acts, wherever they are committed, because the

person who committed them is a citizen of or bears some other special relation-

ship to the state. The issue is whether Congress intended a particular statute to

have extraterritorial application. Thus in the case of United States v. Bowman,

260 U.S. 94 (1922), the Court stated:
"Crimes against private individuals or their property, like assaults, murder,

burglary, larceny, robbery, arson, embezzlement and frauds of all kinds which

affect the peace and good order of the community, must of course be committed

within the territorial jurisdiction of the government where it may properly

exercise it. If punishment of them is to be extended to include those committed

outside of the strict territorial jurisdiction, it is natural for Congress to say so

in the statute, and failure to do so will negative the purpose of Congress in

this regard."
Since H.R. 763 clearly expresses an intent to punish crimes committed overseas,

it would be given such effect by the courts following the Bowman doctrine.

Although, as noted, we generally support this bill, we would like to suggest

two amendments and point out several minor errors.
As presently drafted, H.R. 763 would provide for concurrent jurisdiction in

a court-martial and a federal civilian court over all offenses committed by

servicemen outside the United States because of their official duties. This ap-

pears unnecessary since all that is really needed is a way to try ex-servicemen;

those persons still in military service can be tried by courts-martial and con-

current civilian court jurisdiction could create difficult problems of coordination

between the Departments of Defense and Justice. Accordingly, we suggest that

lines 8-14, page 3, should be rewritten to read:
"* * * Nothing contained in the preceding section deprives courts-martial,

military commissions, provost courts, or other military tribunals of exclusive



34

jurisdiction with respect to acts or omissions committed or omitted by membersof the armed forces outside the United States, the Canal Zone and the specialmaritime and territorial jurisdiction of the United States, provided that withrespect to such acts or omissions charges and specifications have been signed inaccordance with Section 830 of Title 10, United States Code."
The signing of charges and specifications under 10 U.S.C. 830 (Art. 30 UCMJ)is the first formal step leading to court-martial. It stops the running of the Stat-ute of limitations and, under paragraph lid of the Manual for Courts-Martialand in accordance with decisions of the Court of Military Appeals, is authoritynot to issue a discharge even though the defendant's enlistment subsequentlyexpires. Thus, if charges and specifications are signed, the serviceman can beheld for a court-martial and there is no need for a civilian trial.
Also to eliminate conflict with status of forces agreen'ents with foreign coun-tries and to make it clear that no prosecution should, except in extraordinaryinstances, be undertaken with respect to a person who has already been tried ina foreign country for the same act or omission, it is suggested that the followingsentence be added beginning at line 7, page 3:
"Nothing in this section shall, absent the personal approval of the AttorneyGeneral, confer jurisdiction on any court of the United States with respect to anact or omission by a person who has been tried for such act or omission by aforeign country."
We note additionally the following points of form. First, the reference to "thistitle" in line 25, page 11 should be changed to "title 18, United States Code."Second, the word "issue" in line 19, page 10 should be changed to "issued." Third,the phrase "section 982 (a )" in line 20, page 11 should be chan..ed to "Ser.tion

982." Finally, there is a spelling error in the word "accompanying" in line 10,page 8.
With these amendments and corrections the Department of Justice supportsthe bill.
That concludes my statement. I would be happy to attempt to answer any

questions.

Mr. EILBERG. The other members of the subcommittee may not have
had an opportunity to read your statement so don't feel inhibited in
saying what you think is important.
Mr. KETTCH. We do feel that the bills do answer two necessary voids

in the present criminal jurisdiction, Federal criminal jurisdiction.
In both cases there are sound constitutional bases for the legislation.

We support enactment of both proposed bills.
Mr. EILBERG. You don't wish to summarize beyond that point?
Mr. KEITH. No, sir.
Mr. EILBERG. Can you describe what types of practical problems will

be experienced by the Department of Justice in prosecuting offenses
under the bills we are considering?
Mr. KEIICH. In consideration of the bills, the jurisdiction extending

to Antarctica, we would have practical problems concerning the return
of individuals to the jurisdiction of this country, the individuals who
would be responsible for the investigation of crimes, apprehension of
suspects of crimes and the rest.
The bill provides that apprehension and investigation and other

procedures for removal and return to the United States to our court
system would be pursuant to regulations to be promulgated by the
Attorney General.
We anticipate that those regulations would address themselves to

the problems as to what officials in the Antarctica staffs would have
responsibility for exercising powers.
The means by which we could transfer an individual back, what

manner, what method, what jurisdiction and venue to which the in-
dividuals would be transported. Because of weather conditions it may
not be possible to speedily return an individual.



35

We think the regulations would have to address those problems. We
could do practically everything possible to insure the same due process
guarantees are provided to an accused who is removed from Antarctica
that would be available if he were apprehended within the United
States given proper recognition to the fact that they are in a remote
area of the world in which we do not have territorial jurisdiction.
We think those problems could be worked out.

. In all probability we would consider the use of—for return of the
individuals—probably the closest U.S. marshal service could be util-
ized for the return of such individuals.
On the milits ry crimes, the bill Mr. Bennett spoke about and plug-

ging in loopholes created by Supreme Court decisions, we frankly see
few practical problems. That is a jurisdiction that prior to the decision
of the Supreme Court had been exercised to some extent by the mili-
tary. There had been investigations, et cetera.
They have investigative forces in place that could be used and.

covered. We think the bill covers the necessary procedures for appre-
hension and removal.
Mr. EILBERG. In many cases it would be necessary to bring witnesses,

perhaps a substantial number of witnesses at a substantial cost, to the
site of the hearing or trial.
Could you comment on those problems?
Mr. KEITCH. Consistent with due process that would be a necesesary

price we would have to pay for the enforcement of criminal
jurisdiction.
Both bills, that involving Antarctica and that involving our mili-

tary forces give recognition to that bill by limiting the jurisdiction in
them to certain specified crimes.
Mr. EILBERG. The most serious crimes?
Mr. KEIICH. Violent ones. They are of the type likely to be com-

mitted in an area such as Antarctica. The bill filling the gaps in the
jurisdiction over military men and those serving or working with
them, has an exemption for petty offenses.
I believe that again points to the balance that would have to be

struck. The expenses in situations where we have military forces, the
rest would be nothing comparable to those we have in Antarctica.
Mr. EILBERG. What about the position of the defendant? I antici-

pate that many defendants would be without resources and would
have great problems in bringing evidence or witnesses to any pro-
ceeding.
Mr. KEtrcx. Our Federal rules of criminal procedure and our court

rules already provide for the provision of counsel, for example, the
return of witnesses at Government expense if a defendant is indigent
and cannot afford the return of those witnesses and the court finds
them necessary. Those protections would be available.
I note in giving jurisdiction to those serving with the Armed Forces

or those working with them, there are specific provisions made for
counsel should it be necessary. I think all of the protections of the
rules of criminal procedure and our Federal judicial system would
be available once they entered that system.
Mr. EILBERG. What policies or procedures have been established if

any by the U.S. Government in the event of an offense by a U.S. citizen
in Antarctica? .
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Mr. ICEucH. The answer has to be none. The problem has not been
faced at this time.
There would be serious problems in alleging or taking the position

that there was any territorial jurisdiction of United States over
any territory in Antarctica because of our treaty provisions and other
concepts of international law.
The types of crimes we are concerned with are the violent types of

crimes, those directed against the person.
Under our concept of international law those types of crimes are

not subject to our criminal penalties unless Congress specifically in-
dicated they would be.
There have been no procedures set up and it would be difficult under

present law to fill the gap by any argument we would think would be
legally sufficient.
Mr. EILBERG. Suppose that a serious crime were to occur today in

Antarctica such as would fit into the scope of this legislation. What
would you do about it? What would our Government do about it?
Mr. KEIJCIL We can do nothing about it. There is no criminal juris-

diction over those crimes. The only exception in our concept of inter-
national law would be those crimes committed outside our territorial
jurisdiction which are directed at the safety and security of the
state.
I talk about white collar crimes, frauds against the United States

which are not likely to be committed in that remote area.
We would have to return to the statutes involved and if in that

statute the Congress had made clear there was extraterritorial juris-
diction intended, then we could bring prosecutions.
However, there again the personal crimes committed against indi-

viduals are the types that do not have extraterritorial jurisdiction
specified. If they were, then action could be taken. But in the vast
majority of these crimes there would not be jurisdiction.
Mr. EILBERG. On the subject of venue the Antarctic legislation does

not address the venue provision. Would the Department try the person
in the venue where he is arrested or was first brought as we do with the
high seas?
Mr. KEIICH. You would be governed by 18 United States 3238. We

would anticipate the venue would lie in the jurisdiction where the
individual was first brought.
Mr. EILBERG. Would it be permissible for the Congress to authorize

that the offense be tried in Antarctica or New Zealand?
Mr. KEIICH. I would like to defer, if I may, the question of the con-

stitutionality of holding the trial, outside of the venue either of the
location of the crime—such as removing it to New Zealand where we
have neither territorial jurisdiction or any other.
As to the Antarctic situation, I would have to consider that. I think

the practical matters of having a trial in those places as you have
alluded to earlier—the situation of the problem of bringing witnesses
and the rest, we may have the problem of transporting juries, court
personnel, attorneys, judges to a remote area for a period of time.
It may be, on balance, a more practical solution to the problem of the

witnesses—particularly the crimes we are talking about in Antarc-
tica—to have the accused and witnesses returned to our jurisdiction for
trial.
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I would like to give the committee further responses as to that.
[The following additional information was submitted by Mr.

Keuch :]
The starting point in assessing the constitutionality of a trial in New Zealand

or Antarctica is, of course, Article III, Section 2, Clause 3 of the Constitution
which states: "The Trial of all Crimes, except in Cases of Impeachment, shall
be by Jury; and such Trial shall be held in the State where the said Crimes
shall have been committed; but when not committed within any State, the Trial
shall be at such Place or Places as the Congress may by Law have directed." We
are aware of no case specifically holding that Congress can direct that such a
place be outside of a state, territory or possession of the United States although
the clear language of the clause indicates that this was contemplated by the
framers of the Constitution. And, in Reid v. Covert, 354 U.S. 1, one of the cases
that has necessitated this legislation, Justice Black's opinion for the court noted
that
"The language of Art. III, § 2 manifests that constitutional protections for the

individual were designed to restrict the United States Government when it acts
outside of this country, as well as here at home. After declaring that all criminal
trials must be by jury, the section states that when a crime is 'not committed
within any State, the Trial shall be at such Place or Places as the Congress
may by Law have directed.' If this language is permitted to have its obvious
meaning, § 2 is applicable to criminal trials outside of the States as a group with-
out regard to where the offense is committed or the trial held." (354 U.S. at 7-8,
italics added.)
The opinion then went on to state that "From the very first Congress federal

statutes have implemented the provisions of § 2 by providing for trial of mur-

der and other crimes committed outside the jurisdiction of any State 'in the

district where the offender is apprehended, or into which he may first be

brought.'" (354 U.S., 8) It thus appears that while authorizing a trial in a

foreign country would be constitutional, it would be a procedure that Con-

gress has so far avoided. Given the practical problems of holding a trial over-

seas which I mentioned in my testimony and which Dr. Todd of the National

Science Foundation emphasized with respect to Antarctica, the Department of

Justice recommends that these bills not be amended to provide for overseas

trials and that the provisions of 18 U.S.C. 3238 govern the question of venue.

Mr. EILBERG. Mr. Harris.
Mr. HARRIS. If I can get a guy to go to Antarctica with me I can

knock him off and not have fear of criminal sanctions?
Mr. KEUCH. It would depend on the particular criminal statute. If

the crime is personal in nature, rather than. directed against the State,
the rule is Congress would have to specify specifically that our Fed-
eral laws had extraterritorial jurisdiction.
The types of crimes we are speakina about in the bill do not have

those provisions. There has been case raw as to the situation, the type
of territory that Antarctica is, whether or not it would fall in our
special maritime jurisdiction.
The one case I refer to in my prepared statement is one .involving

the other polar region. It was a great ice and land mass. The district
court looked at it and said, because it was 99 percent water and 1 per-
cent land that it was in our maritime jurisdiction. The court of ap-
peals of the fourth circuit had great difficulty with either concept and
they split and upheli the district court opinion.

Antarctica cannot be compared to our maritime jurisdiction. it does
not fit into the special territorial jurisdictions because under the
treaty and because of otl-Pr considerations we have not made any
claims for territorial jurisdict; on over portions of Antarctia.
Mr. HARRIS. We have had no crimes of violence in Antarctica.?
Mr. KEUCH. To this point we have not. We have had and will have
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approximately 1,500 people in our expeditions and stations there. I
would have to say the fact it is a difficult area to get to would mitigate
against a great number of crimes.
This is the type of legislation dealing with a type of problem where

you hope you have it before you need it. Congressman Bennett set
forth a lot of examples of what has happened in that gap or that loop-
hole. The first egregious example would be one too many.
Mr. HARRIS. Thank you, Mr. Chairman.
Mr. EILBERG. Mr. Sawyer, do you have any questions?
Mr. SAWYER. No, Mr. Chairman.
Mr. EILBERG. Some legal scholars have suggested that Congress

should reconsider entirely its laws with regard to extraterritorial
jurisdiction because of the ambiguity surrounding that law; and, in
fact the code provisions would extend criminal laws to cover several
different extraterritorial offenses

' 
such as violent crimes committed

abroad when the victim is a US. official. Does the Department feel
that a complete review of this subject is necessary?
Mr. KEUCH. Of course the Department's first answer is we feel that

review was done in the context of the preparation of our draft which
has now been discussed in Congress and has now resulted in the pend-
ing criminal code.
We think the proposed provisions in the code are salutary. We sup-

port them and recommend them. Neither of these bills would be in-
consistent with those provisions, but would be consistent therewith.
In the context of the new Federal Criminal Code, that is one of the

reviews that has been conducted. We think it is a good idea but it
has been done.
Mr. EILBERG. Should our consideration of this proposal await such

a review or review of the Federal Criminal Code bill?
Mr. KEUCH. I think not. In the normal legislative process the re-

vised criminal code has a long road ahead of it. The types of crimes
we are discussing here and the lack of jurisdiction over those crimes
are serious matters.
The first egregious example in the Antarctic situation would be

one too many. Congressman Bennett pointed out a number of ex-
amples related to the military service.
We feel these bills are not inconsistent with the concepts that would

be enacted in the revised criminal code.
Mr. EILBERG. On pages 11 and 12 you suggest an amendment that

would prevent the United States from prosecuting an individual
from an offense if he had been tried for that offense by a foreign
government.
You said such a prosecution could be personally approved by the

Attorney General if it was an extraordinary case. What types of
extraordinary cases do you have in mind? Should Congress enumerate
those offenses?
Mr. KEUCH. This is consistent with the situation we now have when

the Federal jurisdiction and State jurisdiction are involved. We have
what has been referred to as the petite policy. We indicate in there
that if an individual had been tried and prosecuted by the State juris-
diction and we intend to prosecute for the same offenses that we would
not do so without personal approval of the Attorney General and
then under extraordinary circumstances.
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The situations weighed are severity of the offense. In some cases an

act may be severe under our standard of jurisdiction. In our laws,

Congress has passed an act making it serious but the foreign country

may not view the act as being severe.
Perhaps all of the evidence was not available when the first charges

were brought and subsequent information may disclose under the

Federal system that additional criminal statutes may be violated by

the same act.
We feel the extraordinary circumstances provision is to avoid those

situations where, for a variety of factors, the prosecution under for-

eign law has not been sufficient or given proper recognition to the

severity of the acts committed by the individual.
The difficulty in having to establish the full parameters of that

policy I think would be one factor militating against or going against

the committee or Congress trying to set forth each and every

circumstance.
I believe our policy having to do with State jurisdiction has worked

well. The courts acted as an arbiter of how the discretion whether to

prosecute was exercised, as they would here because the question is not

one of double jeopardy.
Mr. EILBERG. Mr. Keuch, do you see objection in the event we pro-

ceed to mark up to combining H.R. 763 with either 6148 or 7842?

Mr. KEUCH. No, sir. We point out there are amendments that would

be necessary if we pass them both as they now stand but we would

have no problem.
Mr. EILBERG. Thank you. You have been well prepared and we, the

committee, thank you for your statement.
Our next witness is a congressional witness. We are happy to wel-

come to the stand our friend from Texas, and colleague, the Honorable

Dale Milford.

TESTIMONY OF HON. DALE MILFORD, REPRESENTATIVE IN

CONGRESS FROM THE STATE OF TEXAS

Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Chairman, I would first like to commend you and the members

of your committee for devoting your attention to the important matter

of Antarctica criminal legislation.
The Committee on Science and Technology, on which I serve, has

long been concerned about the lack of legislation dealing with crimi-

nal conduct in Antarctica.
This concern arises from the committee's jurisdiction over the Na-

tional Science Foundation—the civilian organization most heavily

involved in Antarctic exploration.
Presently, the United States has 5 year-round stations on the

Antarctic Continent with a summer population of about 3,000 persons
and a winter population of about 300.
In addition, 10 other countries maintain another 25 stations support-

ing another 1,000 people in the summer and 400 in the winter.
It is important to digress to understand the situation I am talking

about.
In these stations, some of which are owned by us and some of which

are owned by other countries, the personnel pretty much intermingle.
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Russia may have a station and in that station there would be 25Russians and 15 Americans and 10 somebody else, all working in thesestations in an intermingled fashion.
Just because we would own a station doesn't mean that only Amer-icans would work at that station.
Under existing conditions, it is very doubtful that American civil-ians committing a crime on Antarctica are covered by U.S. criminallaw.
However, such a person would still enjoy his constitutional guaran-tee of due process of law.
Thus, a person who commits arson, assault and battery, or evenhomicide, may not be technically criminal; even worse, restrainingsuch a person who commits such an act may constitute a violation ofhis right to due process of law and grounds for a tort action for as-sault, false imprisonment, or false arrest.
Legislation is needed to clear up this ambiguity, to help deter pos-

sible criminal conduct, and to prevent the orderly handling of such
incidents that may arise.
Mr. Chairman, this is the purpose of the legislation I have intro-

duced and that is under consideration by this committee today.
This legislation amends chapter 1 of title 18, United States Code, by

adding a new section, section 16, dealing with offenses committed in
Antarctica by U.S. nationals and certain foreign nationals.
The legislation makes punishable as a crime any offense committed

in Antarctica by a U.S. national, a foreign national who is a member
of a U.S. expedition, or a foreign national with respect to the person
or property of a U.S. national, member of a U.S. expedition, or the
U.S. Government.
In recognition of provisions of international law, the legislation

does not apply to persons exempt from U.S. jurisdiction under the
Antarctica Treaty or to any foreign national over whom jurisdiction
has been asserted by his state of nationality.
Mr. Chairman, this legislation is very similar to legislation that

was introduced in previous Congresses—H.R. 10548 and its predeces-
sor, H.R. 5248.
However, I feel that it is a significant improvement upon these

former bills.
It more accurately describes the types of offenses punishable by the

U.S. Code, the categories of individuals subject to this law, and the
manner in which this law will be enforced.
These improvements are the result of input and refinements of the

Congressional Research Service, the State Department, the Justice
Department, and the National Science Foundation.
All have unofficially agreed that this is the legislation needed to

protect our people in Antarctica.
I am pleased that Mr. Teague, chairman of the Committee on Sci-

ence and Technology, has joined me in sponsoring this legislation.
I commend it to this committee and hope that this committee will

act expeditiously in its consideration of this legislation.
I would like to point out the need for the legislation from an inter-

national point to you, Mr. Chairman.
I did not have this in my prepared text.
This need was first brought to my attention by our American Am-

bassador in New Zealand. There was a trip we made—
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Mr. EILBERG. Ambassador Selden, when we visited New Zealand,
expressed his interest to us.
Mr. MILFORD. You have probably heard the story, then. Not only

does New Zealand have this problem, but the other nine or ten coun-
tries that we cooperate with and that are involved in the Antarctic
Treaty have the same problem. They have the fear if a crime was com-
mitted they would be in the embarrassing position of having to try
an American citizen under their laws and would not want to do this.
They even have the situation where they might find that a crime

had not been committed as stated.
Their laws don't cover people that are not their citizens.
If our laws don't cover it, it is possible that somebody could shoot

somebody and walk sway from it or at the very least be in the em-
barrassing position of having to pick up an American citizen and hav-
ing to try that citizen.
They are in favor of having us move on this matter.
That concludes my formal presentation. I would be glad to answer

any questions you may have.
Mr. EILBERG. It is unusual when one subcommittee of Congress de-

velops a legislative idea and brings it to another subcommittee or
committee.
As we all know, very often legislation is introduced on personal

whim. We are cognizant and recognize the fact that this is the work
of another subcommittee. We appreciate the fact that we have this
kind of communication and we are able at this time to hear your testi-
mony and hopefully we will move on it after the recess.
Mr. MILFORD. There was one final thing in an informal conversa-

tion we had concerning the bill introduced by Mr. Rodino, H.R. 7842.
As far as we are concerned, we don't see a lot of difference in the

two bills. It is more the legal writing style as far as I can tell and,
not being an attorney, I would leave it to the knowledge and exper-
tise of the committee to determine which if either version you would
like to go with.
But the content of the bills are identical and we are interested in

seeing the legislation moved and whose name is on it is of no interest
to us whatsoever if you will just move the legislation.
Mr. Mims. I have no questions. Thank you,
Mr. SAWYER. No. Thank you, Mr. Milford.
Mr. EILBERG. Thank you. We appreciate your testimony.
[The prepared statement of Hon. Dale Milford follows:]

STATEMENT OF HON. DALE MILFORD, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF TEXAS

Good afternoon. First, I would like to commend you, Mr. Chairman, and the
members of your committee for devoting your attention to the important matter
of Antarctica criminal legislation.
Mr. Chairman, the Committee on Science and Technology, on which I serve,

has long been concerned about the lack of legislation dealing with criminal
conduct in Antarctica.

This concern arises from the Committee's jurisdiction over the National
Science Foundation—the civilian organization most heavily involved in Ant-
arctic exploration.

Presently, the United States has five year-round stations of the Antarctic
continent with a summer population of about three thousand persons and a
winter population of about three hundred. In addition, 10 other countries main-
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tam n another 25 stations supporting another 1,000 people in the summer and 400
in the winter.

Aircraft, traxcavators, underground stations, and other modern devices—
including a nuclear reactor—have replaced sled don.s and pup tents.

It is obvious that the various nations are in Antarctica not only to stay, but
to multiply their efforts.
With the increase in population, as well as improvements in safety and com-

fort to Antarctic life, comes the attendant increase in social interrelationships.
Whether we wish to or not, we must face up to some of the grimmer implica-

tions of such increased interrelationships.
Under existing conditions, it is very doubtful that American civilians com-

mitting a crime on Antarctica are covered by United States criminal law. How-
ever, such a person would still enjoy his Constitutional guarantee of due process
of law. Thus, a person who commits arson, assault and battery, or even homicide,
may not be technically criminal; even worse, restraining such a person who
commits such an act may constitute a violation of his right to due process of law
and grounds for a tort action for assault, false imprisonment, or false arrest.

Legislation is needed to clear up this ambiguity, to help deter possible criminal
conduct, and to permit the orderly handling of such incidents that may arise.
Mr. Chairman, .this is the purpose of the legislation I have introduced and

that is under consideration by this Committee today.
This legislation amends Chapter 1 of title 18, United States Code, by adding

a new section (section 16) dealing with offenses committed in Antarctica by
United States nationals and certain foreign nationals.
The legislation makes punishable as a crime any offese committed in Antarctica

by a United States national, a foreign national who is a member of a U.S. expedi-
tion, or a foreign national with respect to the person or property of a U.S. na-
tional, a member of a U.S. expedition, or the U.S. Government.
In recognition of provisions of international law, the legislation does not apply

to persons exempt from U.S. jurisdiction under the A nt'i retie Treaty or to any
foreign national over whom jurisdiction has been asserted by his state of
nationality.
Mr. Chairman, this legislation is very similar to legislation that was intro-

duced in previous Congresses—H.R. 10548 and its predecessor H.R. 5248.
However, I feel that it is a significant improvement upon these former bills.
It more accurately describes the types of offenses punishable by the U.S. Code,

the categories of individuals subject to this law, and the manner in which this
law will be enforced.
These improvements are the result of input and refinements of the Congres-

sional Research Service, the State Department, the Justice Department, and the
National Science Foundation.
All have unofficially agreed that this is the legislation needed to protect our

people in Antarctica.
I am pleased that Mr. Teague, Chairman of the Committee on Science and

Technology, has joined me in sponsoring this legislation.
I commend it to this Committee and hope that the Committee will act expedi-

tiously in its consideration of this legislation.
This concludes my prepared statement and I will be pleased to answer any

questions you might have.

Mr. EILBERG. Our next witness is from the Department of Defense,
Mr. Benjamin Forman, Assistant General Counsel.

TESTIMONY OF BENJAMIN FORMAN, ASSISTANT GENERAL
COUNSEL, DEPARTMENT OF DEFENSE

Mr. FORMAN. I don't know whether in view of the precedent just
established a short time ago by Mr. Keuch in response to the chair-
man's invitation I should simply have my statement inserted in the rec-
ord at this time and dispense with reading it and go ahead to the
committee's questions or whether you would like me to read it.
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Mr. EILBERG. I take it from your question that you would just as
soon submit the statement for the record and submit to questioning.
You may proceed in any way you wish.
Mr. FORMAN. I will submit the statement.
Mr. EILBERG. Without objection, the statement will be made part of

the record.
[The prepared statement of Mr. Forman follows:]

STATEMENT OF BENJAMIN FORMAN, ASSISTANT GENERAL COUNSEL, DEPARTMENT
OF DEFENSE

Mr. Chairman and Members of the Committee: The Department of Defense

appreciates the Committee's invitation to appear before the Subcommittee in

order to present the Department's views on H.R. 763 and H.R. 6148.
The Department of Defense was last asked for its views on the subject mat-

ter of H.R. 763 in 1973 when its designation was H.R. 107, 93d Cong. Our position

at that time was set forth in detail in a letter dated May 22, 1973 from the General

Counsel to the Chairman of the full Committee.
Our 1973 letter strongly urged enactment of the proposed legislation and set

forth in detail our reasons for that position. We have reviewed those reasons, and

are of the opinion that they are still valid. Accordingly, subject to two qualifica-

tions which I shall address later in this statement, we support enactment of H.R.

763 as drafted. Rather than reiterate that prior detailed exposition of our rea-

sons, I have appended a copy of the 1973 letter to my statement, and request that

it be inserted into the record of these hearings.
In the course of our review, we have examined the provisions of S. 1437 of the

95th Cong., the proposed "Criminal Code Reform Act of 1977". In part, S. 1437

deals with the problem of federal extraterritorial jurisdiction. From our perspec-

tive, if S. 1237 were enacted, section 2 of H.R. 763 would be unnecessary. In

view, however, of press reports that other provisions of S. 1437 are controversial,

and that, accordingly, enactment of S. 1437 is not likely for sometime, we recom-

mend that the Subcommittee not delay action on H.R. 763 because of S. 1437.

A further reason for moving ahead with H.R. 763 regardless of the pendancy

of S. 1237 is that S. 1437, unlike H.R. 763, does not in our opinion make adequate

provision for the apprehension, and the return to the United States to stand trial,

of those individuals who are charged with having committed offenses against the

laws of the United States. In addition, unlike H.R. 763, S. 1237 does not address

the problem of apprehension and delivery to foreign authorities of an individual

charged with having committed an offense against the laws of the foreign country

concerned—an obligation which arises from our Status of Forces Agreements.

Turning now to the qualifications previously mentioned to our present sup-

port of H.R. 763, the first of these is that the Department of Defense does not

at this time have a position as to whether the functions which H.R. 763 would vest

in a military judge should be so vested. Specifically, a queFtion has been raised

within the Department of Defense as to whether, in the light of our experience

since 1973 in the administration of military justice, those functions should be

vested in some other official, with military judges beng limited to the court-mar-

tial process. We will use our best efforts to advise this Subcommittee of our

position on this question within 30 days.
The second qualification concerns the concurrent district court and court-

martial jurisdiction over members of the Armed Forces which would result

from the Bill as drafted. As indicated in our 1973 letter, the reason why members

of the Armed Forces need to be included in the coverage of the proposed new

section 16 of title 18, United States Code, is to cure the jurisidiqlonal void

created by Toth v. Quarles, 350 U.S. 11, with respect to serious civil offenses

committed by military personnel abroad who are not tried by court-martial for

the offenses prior to their separation from military service. As H.R. 763 is

drafted, however, federal civil jurisdiction is not limited to such former service-

men but includes those on active duty at the time of federal civil prosecution.

This drafting defect could be cured by inserting the following sentence at the

end of section 16, on page 3, at the end of line 7, of the Bill.
"The term 'member of the United States Armed Forces,' as used in this section,
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excludes any offender who is subject to court-martial jurisdiction for the offense
at the time he is charged with the offense."
The Chairman's letter to the Secretary inviting us to present our views on

H.R. 763 also called our attention to H.R. 6148, which concerns a similar prob-
lem of jurisdictional voids with respect to Antarctica. When initial consideration
was given a number of years ago to the problem of Antarctica, the Department
of Defense had a direct primary interest, inasmuch as Department of Defense
civilians were stationed in Antarctica. At this time, however, the Department of
Defense has only one civilian employee whose duty station is Antarctica. Further,
while the Commander, U.S. Naval Support Force, Antarctica has ultimat2 on-
site responsibility for the safety and welfare of all members of the U.S. Antarctic
Research Program, the agency now primarily concerned is the National Science
Foundation. In the circumstances, although the Department of alense supports
the desirability of such legislation, we defer to the Departments of State and
Justice and to the National Science Foundation on the technical aspects of the
proposed Bill.

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE,
Washington, D.C., May 22, 1978.

HOD. PETER W. RODINO, Jr.,
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C.
DEAR Mn. CHAIRMAN: Reference is made to your request for the views of the

Department of Defense on H.R. 107, 93d Congress, a bill "To subject certain
nationals or citizens of the United States to the jurisdiction of the United States
district courts for their crimes committed outside the United States and to pro-
vide for the apprehension, restraint, removal, and delivery of such persons."
The purpose of the bill is to fill jurisdictional voids resulting from decisions

of the Supreme Court by (1) amending title 18, United States Code, to give
Federal courts jurisdiction over certain serious offenses allegedly committed
overseas by members and former members of the Armed Forces and by civilians
serving with and accompanying them, and (2) amending title 10, United States
Code, to authorize military authorities to apprehend, restrain, remove and de-
liver such civilians.

Until 1960, the United States exercised court-martial jurisdiction over civilians
serving with, employed by, or accompanying the armed forces outside the United
States. In that year, decisions of the Supreme Court (Kinsella v. Singleton, 361
U.S. 234; Grisham v. Hagan, 261 U.S. 278; McElroy v. Guagliardo, 361 U.S. 281)
declared this exercise of criminal jurisdiction unconstitutional during peace-
time. Earlier in Toth v. Quarles, 350 U.S. 11, The Supreme Court reversed on
constitutional grounds the conviction of an ex-serviceman by a court-martial for
a murder allegedly committed while he was in the service.
The exercise of jurisdiction by foreign courts over offenses committed by

United States civilians overseas is not a wholly adequate substitute for United
States jurisdiction. This is true because foreign tribunals occasionally do not
wish to accept jurisdiction of cases involving offenses in which the parties in-
volved are exclusively members of the American military establishment in the
foreign country.
At present, except for certain offenses against the United States itself, such

as treason, espionage, fraud against the Government, and larceny of Govern-
ment property, wrongful acts committed by civilian employees and dependents
in foreign countries which would be crimes if committed in the United States
do not violate any laws of the United States and cannot be punished by the
United States. The enactment of H.R. 107 would permit United States district
courts to exercise jurisdiction over serious cases which foreign countries choose
not to try because local interests are not considered sufficiently involved (for
example, an offense involving another American as the victim) or where foreign
countries cannot act effectively. In addition, some cases may arise where the of-
fender is no longer amenable to trial by a foreign tribunal because he is no
longer present in the territory of the host country concerned and the offense
allegedly committed by him is not subject to extradiction either because the
offense is not covered by the applicable extradition treaty or no extradition
treaty exists with the host country concerned.
The competence of a nation to exercise jurisdiction over offenses committed

abroad by its nationals is recognized in international law. Many nations exercise
some penal jurisdiction on the basis of the nationality of the accused, and a large
number provide for the punishment of all or many offenses which are commit-



1

45

ted by their nationals abroad. As noted above, certain offenses against the United

States Government itself are punishable by the United States. The United States

also exercises jurisdiction outside the actual territory of the United States in

the case of offenses committed within the special maritime and territorial juris-

diction of the United States. Accordingly, it appears clear that the Congress
may constitutionally proscribe serious offenses committed by civilians overseas
who are United States nationals. Indeed, the United States Supreme Court in
Kinsella v. Singleton, supra (361 U.S. 246), invited the Congress to do just
that. Such legislation could take several forms, such as the assimilation of the
District of Columbia penal statutes, the enumeration of specified Federal penal

statutes, or the extension to all locations overseas of those Federal penal stat-
utes which now apply to acts committed within the special maritime and terri-

torial jurisdiction of the United States. The Department of Defense is of the
opinion that the last is the most desirable, and that is the approach followed by
H.R. 107.
The only persons who would be affected by the bill would be those individuals

who are accused of having committed an offense proscribed in the bill while
they were members of the U.S. Armed Forces, or persons serving with, employed
by, or accompanying the Armed Forces of the United States and who are na-
tionals or citizens of the United States. Former members of the United States
Armed Forces have been included within the provisions of the bill to fill the
jurisdictional void created by the holding of the United States Supreme Court
in the Toth case with respect to serious offenses of a civil nature which are com-
mitted by U.S. military personnel abroad who are not tried by court-martial for
those offenses prior to their separation from the military service. In the Toth

case, the Supreme Court held that so much of Article 3(a) of the Uniform Code
of Military Justice which seeks to extend the jurisdiction of court-martial to
persons who are no longer members of the military service is unconstitutional.
Providing U.S. district courts with jurisdiction over crimes committed out-

side the United States would be futile unless accompanied by the means of imple-
mentation. The authority of the United States officials to perform an arrest, other
than in a "citizen arrest" situation, is conferred by statute. Any arrest or appre-
hension in a foreign country, unless conducted in accordance with the laws of the

United States and of the foreign country concerned, might subject the arresting

person to legal action for assault, false imprisonment, or kidnapping, depending

upon the circumstances. As a result of the Supreme Court decisions in 1960 cited

above, there is now no law authorizing United States officials in foreign countries
to apprehend or restrain civilians who are serving with, employed by, or accom-

panying the Armed Forces in time of peace. Accordingly, Congress would also

provide the necessary authority to enable United States officials in foreign coun-

tries to apprehend a person serving with, employed by, or accompanying the

Armed Forces and to provide for his return to the United States to stand trial

when there is probable cause to believe that he has committed an offense against

the laws of the United States. In addition, such authority is needed in the follow-
ing circumstances: (1) when there is probable cause to believe that such a

person has committed an offense against the laws of the foreign country con-

cerned; and (2) when competent officials of the foreign country request the

assistance of United States officials in effecting the apprehension of such a person

and his delivery to them for proceedings in accordance with Status of Forces

Arrangements by which they have the right to exercise jurisdiction over both

the person and the offense. Without such authority, the Department of Defense

has been handicapped in discharging the obligations of the United States under

the Status of Forces Agreements in reliance upon which foreign countries permit

military personnel and civilians serving with, employed by, or accompanying the

Armed Forces of the United States to enter their territory. To meet this require-

ment. H.R. 107 would empower United States military authorities to apprehend

any person serving with, employed by, or accompanying the United States Armed

Forces abroad if he has committed, or if there is probable cause to believe he has

committed an offense against the laws of the United States as specified in Sec. 2

of the bill, or against the laws of the foreign country concerned. It would also

authorize the military authorities of the United States to remove with the consent

of the host country, any such person from a foreign country when he is accused

of an offense triable in a Federal district court of the United States and to deliver

such person to the competent authorities of the foreign country in which he is

present with the Armed Forces when the authorities of that country request

that he be delivered to them for trial for an offense against their laws.

96-873 0 - 78 - 4
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For the foregoing reasons, the Department of Defense strongly urges enact-
ment of H.R. 107.
The fiscal effects of this legislation are not known to the Department of Defense.
The Office of Management and Budget advises that, from the standroint of

the Administration's program, there is no objection to the presentation of this
report for the consideration of the Committee.

Sincerely,
L. NIEDERLEHNER

(For J. Fred Buzhardt ).

Mr. FORMAN. As has been stated by the chairman and by Mr. Ben-
nett and by Mr. Milford, the Department of Defense does support
these bills. With respect to the Bennett bill, we have one language
change averred to by Mr. Keuch of the Department of Justice which
we recommend. It appears at the top of page 4 of my statement, and
is designed to accomplish the stated objective that the Justice Depart-
ment had of eliminating the concurrent jurisdiction of the District
Courts where court martial jurisdiction would otherwise exist.
With regard to the other problem which we have with respect to

H.R. 763, we have a reservation at the moment as to whether the func-
tions which H.R. 763 would vest in a military judge should be so vested.
The question has been raised within the Department of Defense as to

whether, in light of our experience since 1973 in the administration of
military justice, those functions described in the bill should be vested
in some other official—with military judges being limited to the court
martial process as they now are, but for this bill.
We will use our best efforts to advise the subcommittee on our posi-

tion as to this technical question within 30 days of this hearing.
[The following information was submitted for the record:]

DEPARTMENT OF DEFENSE,
OFFICE OF GENERAL COUNSEL,

Washington, -D.C., September 28, 1977.
Hon. JOSHUA EILBERG,
Chairman, Subcommittee on Immigration, Citizenship and International Law,

Committee on the Judiciary, House of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN: The written statement On H.R. 763 presented by me

to the Subcommittee on July 21, 1977 noted that a question had been raised
within the Department of Defense as to whether the functions which H.R.
763 would vest in a military judge should instead be vested in some other
official. I undertook to advise the Subcommittee of our position on this point
at a later date.
We have now completed our review on this matter, and have concluded that

the functions of military judges should be limited to the court-martial process
unless they are designated to exercise broader powers by the armed force con-
cerned. To this end, we recommend that the proposed amendments contained
in the enclosure to this letter be adopted by the Subcommittee.
These proposed changes to the Bill are additional to the separate unrelated

amendment recommended by the Department of Defense at the bottom of page
3 and the top of page 4 of my written statement.

Sincerely yours,
BENJAMIN FORMAN,

Assistant General Counsel international Affairs.
Enclosure.

ADDITIONAL DOD RECOMMENDED CHANGES TO H.R. 763, 95TH CONGRESS

1. On page 6, strike out "a military judge" in line 1 and insert in lieu thereof
"an appropriate military commander or his designee".

2. On page 6, strike out "986 (b )" in line 2 and insert in lieu thereof "986(c)".
3. On page 6, strike out "nearest available military judge" in line 8 and insert

In lieu thereof "appropriate military commander or his designee".
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4. On page 6, strike out "military judge" in line 11 and insert in lieu thereof
"appropriate military commander or his designee".

5. On page 6, insert the following new subsections between lines 12 and 13:
" (f ) An appropriate military commander is defined for the purposes of this

chapter as the officer exercising general court-martial jurisdiction over the
armed force of the United States which the national or citizen of the United
States is serving with, employed by, or accompanying. If there is no such
officer in the immediate geographical area involved, the officer exercising gen-
eral court-martial jurisdiction may designate another commanding officer to
act in his stead as the appropriate military commander. The designee of the
appropriate military commander also may be any officer certified under section
827(b) of title 10, United States Code.
"(g) The special hearing officer is defined for the purposes of this chapter as

any officer certified under section 827 ( b ) of title 10, United States Code, and

designated as such by the appropriate military commander."
6. On page 7, strike out "military judge" in line 4 and insert in lieu thereof

"appropriate military commander shall designate a special hearing officer to con-

duct the hearing on removal for trial in district court. The special hearing

officer".
7. On page 7, strike out "military judge" in lines 8, 9, 15, 16, 20, and 21 and

Insert in lieu thereof "special hearing officer".
8. On page 8, strike out "a military judge" in line 20 and insert in lieu thereof

"the appropriate military commander or his designee".
9. On page 9, strike out "a military judge" in line 9 and insert in lieu thereof

"an officer authorized by title 10, United States Code, section 936 to administer

oaths".
10. On page 9, strike out "military judge" in line 10 and insert in lieu thereof

"appropriate military commander or his designee".
11. On page 9, strike out '986(b)" in line 15 and insert in lieu thereof "986(c) ".

12. On page 9, strike out 'military judge" in line 24 and insert in lieu thereof

"appropriate military commander or his designee".
13. On page 10. strike out "military judge" in line 15 and insert in lieu thereof

"officer to whom the return is made".
14. On page 10, strike out "military judge who has issue" in line 19 and insert

In lieu thereof "officer who has issued".
15. On page 10, strike out line 25 and all that follows through line 5, page 11,

and insert in lieu thereof:
"(a) Only an appropriate military commander or his designee may under this

chapter issue warrants for the apprehension of persons and search warrants.

"(b) Only a special hearing officer may under this chapter issue orders for the

removal or delivery of persons or for confinement or restraint pending trial by

a foreign country."
16. On page 11, strike out " (b)" in line 6 and insert in lieu thereof " (c)".
17. On page 11, strike out "982(a)" in line 20 and insert in lieu thereof "982".

18. On page 11, strike out "military judge" in line 24 and insert in lieu thereof

"special hearing officer".
19. On page 11, strike out "this title" in line 25 and insert in lieu thereof "title

18 of the United States Code".
20. On page 12, strike out "982 (a) " in line 6 and insert in lieu thereof "982".

21. On page 12, strike out "on route" in lines 10 and 11 and insert in lieu thereof

"en route".

Mr. EILBERG. Since the Department of Defense has been reviewing
this legislation, I'm wondering if you have any background or statis-
tical information concerning the nature and magnitude of the problem.
Can you provide it for the record ?
Mr. FORMAN. I can give you general data now as to the magnitude

of the problem, but cannot give you precise data as to the number of
offenses which would literally come under this bill as drafted, if it
were enacted.
Looking at the last statistical period for which we have published

statistics, which ended about a year and a half ago, there were 422
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major offenses committed by civilian employees and dependents of
members of the Armed Forces during the preceding year.
Mr. EILBERG. All over the world?
Mr. FORMAN. All over the world, 422. They include murder, rape,

forgery, aggravated assault, drug abuse. Of that 422, drug abuse would
not be covered at all by the bill. That would not be one of the offenses
which would be incorporated by reference from the special maritime
jurisdication, 103 of these 422 cases would be drug abuse. That reduces
the total number of cases to 319 worldwide, during that reporting
period.
Mr. EILBERG. Excuse me. You have just repeated figures applying to

personnel, civilian personnel attached to the military.
Mr. FORMAN. Yes. That is, civilian employees or dependents of both

the military member or a civilian employee.
Mr. EILBERG. Right.
Mr. FORMAN. If you eliminate the drug abuse, you have 319 cases

falling within the category of crimes which would be of the kind cov-
ered by this bill. That is the kind of crimes that the bill attempts to
deal with. However, as you will note, not all such crimes are really
picked up by the bill. These categories of offenses are picked up only
if you have one of three circumstances also pertaining:

Either that the offense was committed during the performance of
official duties; was committed on one of our installations; or was com-
mitted against another member of the U.S. forces or a citizen serving
with, employed by, or accompanying the forces, namely an employee
or dependent.
My statistical breakdown does not indicate which of these 319 cases

fall within 1 of these 3 categories. I am not sure that we would
be able to go back into the files to determine that. It may be that we
can on some of them, but I don't think we can give you a precise
figure.
Mr. EILBERG. You can provide us with those precise figures.
Mr. FORMAN. I am not certain we can, but I will make an effort to

see what we can come up with, to see how many of these might have
been in that area. Clearly, if it is what we call an inter se offense, one
American against another American that would be readily ascertain-
able. It might be more difficult, depending on the status of the files, to
determine, for example, whether it took place onbase or offbase.
Mr. EILBERG. Were any off these cases prosecuted by foreign

governments.
Mr. FORMAN. Of these cases, the foreign government relinquished

jurisdiction to us in 136 of them.
Mr. EILBERG. What percentage is that?
Mr. FORMAN. That is roughly a little better than one-third.
Mr. EILBERG. What were the circumstances of those cases?
Mr. FORMAN. You mean what kind of offense?
Mr. EILBERG. Yes.
Mr. FORMAN. None of them during the reporting period, as I recall,

involved a capital offense.
Mr. EILBERG. Rather than take the time now, would you submit that

for the record?
Mr. FORMAN. Robbery, larceny, forgery, assault, some arson.
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Mr. EILBERG. These are cases they did try or did not t
ry?

Mr. FORMAN. Did not try. They relinquished the
 cases to us for

other disposition. That other disposition, of course, 
was not a criminal

prosecution because without this bill, we don't have 
authority to

prosecute.
Mr. EILBERG. Why did the local authorities not 

prosecute, if you

know?
Mr. FORMAN. For the most part, the offenses must 

have been of-

fenses not of interest to them. They must have invo
lved inter se

offenses—one American against another American—and,
 therefore,

did not disturb the peace or other interests of the loca
l authorities.

Presumably, these cases caused no public relations probl
ems for the

local authorities and, therefore, they permitted us to dispo
se of them.

Mr. ETLBERG. Did we dispose of them?
Mr. FORMAN. Our disposition can only be limited.

Mr. EILBERG. What happened in those cases?
Mr. FORMAN. We can only take administrative measures o

f one

kind or another. These range in degree of severity from send
ing a

family home. For example if there is a serviceman whose wife or 
son

has committed a serious offense we might say, "Your tour is over; 
you

go home." That would be a black mark against the se
rviceman's

record.
Other sanctions such as denial of access to the PX for abuse o

f

privileges or denial of other privileges, such as driving permits, e
t

cetera, can be invoked.
But this really is not criminal prosecution.
Mr. EILBERG. What you are telling us, if I understand you cor-

rectly, is that in these cases of serious crime, there were no criminal

prosecutions?
Mr. FORMAN. That is correct. I should add the caveat, Mr. Chair-

man, that what we are talking about, of course, are charges made by

foreign governments similar to an indictment in this country. The

mere fact you have such an indictment or information does not mean

necessarily that the individual was guilty.
I wouldn't want to mislead the committee in assuming that in all

of the 136 cases released to us for disposition, there was a failure of

justice because there was no prosecution.
It may be that in a number of those there wouldn't have been any

basis for prosecution even if H.R. 763 had been law.
Mr. EILBERG. For classification purposes, you describe them as being

serious crimes.
Mr. FORMAN. The charges were, yes, serious offenses.
With reference to statistics, Mr. Bennett has given you some in-

stances of cases where a serviceman committed a crime and then left
the service before either the crime was discovered or before there was
adequate evidence to prefer charges.
I can't give you additional statistics on those. However

' 
I think

it worthwhile to remind the committee that it wasn't very long ago
that we had courts-martial in the military of offenses arising out of
the My Lai incident in Vietnam. There were a number of ex-service-
men, that is to say ex at the time of the courts-martial who had been
involved in that incident. A number of them admitted complicity in
the offenses. Those ex-servicemen could not be tried by us, and could
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not be tried in the district courts, because the offenses were not against
title 18.
If this bill had been in force, and if it be assumed, as I think it

rightly should be, that the offenses were committed in the course of
official duty or in the area of operations of a unit in the field—as de-
scribed on page 2, lines 15-18 of the bill, that there would have been
a basis for prosecution of those persons.
The My Lai incident is a quite recent and dramatic instance where

this bill would have been helpful.
Mr. EILBERG. Mr. Harris.
Mr. HARRIS. I am intrigued. This has been the situation for quite

some time. There has been no change to create this situation as far as
it applies to civilian employees or dependents of military employees
is that correct?
Mr. FORMAN. Not since 1960, sir. The situation has existed since 1960

with regard to the civilian employees and the dependents.
Mr. HARRIS. What existed before 1960?
Mr. FORMAN. Article 2(11) of the Uniform Code of Military Jus-

tice provides that the military do have court-martial jurisdiction over
persons serving with, employed by, or accompanying the Armed
Forces outside the United States.
Until 1960, we routinely court-martialed such individuals for of-

fenses they committed overseas. We had a right to do so under the
Uniform Code of Military Justice, and under our agreements with
foreign governments.
The Supreme Court held article 2(11) in 1960 to be unconstitutional

in times of peace. They had held a few years earlier that article 2(11)
was unconstitutional as related to capital offenses, and in 1960, they
held it unconstitutional in all cases.
During Vietnam, there were courts-martial of civilians accompany-

ing the Armed Forces to Vietnam under article 2 (10) . Article 2(10)
is worded differently covering persons serving with or accompanying
an armed force in the field at the time of war. The courts held, how-
ever, that for the purposes of article 2(10) we were not in time of war,
although for other purposes of the uniform code, we were in time
of war.
Thus, we weren't able to court-martial civilians for offenses in Viet-

nam after that time.
Mr. HARRIS. Do you have the figures available in the period 1947

through 1960 inclusive, as to how many civilians were court-
martialed?
Mr. FORMAN. I think we started keeping statistics in the early 1950's,

but I'm not sure.
Our current statistic report breaks the offenses out by military,

civilian, and dependent. I'm not sure that was the case prior to 1960.
If not, it would be a massive undertaking to go through all of the files
to determine how many civilians were court-martialed.
Mr. HARRIS. You don't think your files distinguished?
Mr. FORMAN. I am sure the individual case files did. I am talking

about this statistical report which we have been preparing now since
about 1952 or 1953.
Mr. HARRIS. I would like for you all to take a crack at it, to give us

some measure of the problem. What you have just told me is • for 16
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years; there has not been any method by which you could handle
crimes committed by civilians, including dependents of military in
overseas bases.
Mr. FORMAN. That is correct. Other than foreign trial or by the type

of administrative sanctions to which I have referred. There are 16
civilians now serving sentences in foreign jails.
Mr. HARRIS. As a general rule, though, if the offense for example

occurred on-base, there is no foreign government that would take
jurisdiction over that crime, is there?
Mr. FORMAN. They might, depending against whom the offense was

committed.
Mr. HARRIS. Let's say inter se offense.
Mr. FORMAN. Generally, they are not interested.
Mr. HARRIS. It would be interesting to get a measure. We have a 13-

14-year postwar, World War II period, especially with regard toregard
Western Europe and then we have gone for 17 years ancr that is
incredible.
Mr. EILBERG. Would you see what you can do?
Mr. FORMAN. We will see what we can do to give you the statistics

prior to that time.
Mr. EILBERG. What is the publication you are referring to?
Mr. FORMAN. Annual report, Report of Statistics on the Exercise of

Criminal Jurisdiction by Foreign Tribunals Over United States Per-
sonnel, December 1, 1974—November 30, 1975.
The report is prepared by the Office of the Judge Advocate General

of the Army which acts as executive agent for the Department of De-
fense in compiling the statistics of all three departments as described
by a DOD directive.
Mr. EILBERG. Is that the latest report?
Mr. FORMAN. This is the latest one I have. There should be another

one coming out soon.
Mr. EILBERG. Can we have a copy of that and the one that will be

coming out soon?
Mr. FORMAN. I have already given a copy of this one to Counsel.

The other should be out fairly soon.
There is usually a lengthy delay in getting the statistics in from

each command around the world, compiling them, putting them to-
gether, checking for errors, going out to the field, and so on, and that
is why we run so late.
Mr. EILBERG. Will you make a note in your diary, so we can get a

copy, if it comes out in the next several months?
[The information supplied by the Department of Defense appears

in he appendix at p. 83.]
Mr. HARRIS. Do the Secretary and Department feel a sense of ur-

gency as far as this legislation is concerned?
Mr. FORMAN. Are you talking about Secretary Brown?
Mr. HARRIS. Does the Secretary or Department of Defense feel a

sense of urgency about it?
Mr. FORMAN. I'm not sure how to answer that question. Let me put

it to you this way. We thought it was urgent 17 years ago.
We started working on it at that time. We had consultations with

the Departments of State and Justice going back that long.
Mr. HARRIS. That was after the Supreme Court shot you down.
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Mr. FORMAN. After the Supreme Court shot us down. Our first prob-
lem was to convince the Departments of State and Justice, particularly
the Department of Justice, that we had a real problem along the lines
of the questions you have asked, because this would be an added
burden for the Department of Justice.
They would have the responsibility of doing the prosecution. It is

not a burden to be sneered at, because of the problems to which the
chairman previously alluded of obtaining foreign witnesses and so
forth.
The Department of Justice was not interested in increasing its work-

load or budgetary expenses for minor crimes.
We haven't even discussed the minor crimes.
We had a problem trying to convince them that, yes, this was some-

thing that needed to be taken care of.
We then had the problem of trying to devise something which seemed

most feasible among a number of alternatives. I believe we referred
to three alternatives in this earlier letter from the General Counsel
of the Department of Defense to Chairman Rodin°.
We also had the problem, granting that there is a need, of deciding

whether the void which had been created should be filled in its entirety
namely, should the legislation cover all offenses, even if they are not
inter se or on-base.
Mr. HARRIS. How long did it take you to resolve that? How soon did

legislation get over here?
Mr. FORMAN. We did not resolve that in the executive branch until

late 1969 or 1970. We were reporting on this periodically to a Senate
Subcommittee of the Armed Services Committee, chaired by Senator
Ervin.
Seven or so years ago, when the Senator introduced his own bills,

we got clearance to say: Yes we do have a need, your bills are tech-
nically defective for a number of reasons and we recommend you
substitute our draft bills for yours.
Our proposal of that date is essentially what Mr. Bennett has laid

before you.
Mr. HARRIS. A bill was introduced in 1970?
Mr. FORMAN. It was introduced in 1970 or 1971, to the best of my

recollection, by Mr. Bennett. At that time the proposal was for two
bills, because we were addressing the amendments to title 18 and
title 10 as two separate jurisdictional problems.
The Speaker referred one bill to this committee and one bill to the

Armed Services Committee. No hearings were held and no action was
taken.
In 1973, I think, Mr. Bennett combined the two bills into one bill

which is essentially the bill you have before you. Being one bill, which
starts off with title 18, rather than title 10, it then got referred to this
committee.
We were asked for a report in 1973 by the Judiciary Committee. We

filed a report strongly urging enactment of the legislation, having
gotten for the second time executive branch clearances from Justice,
State, and the Office of Management and Budget. No hearing was held
then either. We heard nothing further until recently when this com-
mittee scheduled a hearing.
Do we feel a sense of urgency? We have felt it for some time, and

we are delighted to have this committee moving on the bill.
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Mr. HARRIS. There is someone in this government that feels a sense

of urgency.
It has taken 10 years for DOD to get a recommendation over here

and it has taken 7 years for Congress. I hope we get this out and passed

this year, so we can beat DOD by 3 years.
Mr. FORMAN. As to Antarctic jurisdiction, to the best of my recol-

lection, the problem of a jurisdictional void or gap in Antarctica was

raised shortly after the Antarctic treaty was ratified.
At that time, a Law Review article was written by Prof. Richard

Bilder of the University of Wisconsin, urging the need for such legis-

lation, arguing that it was constitutional and attaching a draft. I

can't remember whether he was then a member of the State Depart-

ment legal adviser's office.
Mr. EILBERG. At this point we will make the article you are referring

to by Mr. Richard Bilder, a part of the record. It is entitled "Control

of Criminal Conduct in Antarctica."
This gentleman is from the University of Wisconsin Law School,

associate profes,or of law, B.A. in 1949, Williams College, 1956,

Robert Ross School.
[The article referred to appears in the appendix at p. 115:]
Mr. HARRIS. I'm worried about the 1,700 people that have or may

be in Antarctica. We ought to cover them. What we are talking about
with regard to the other legislation is several hundred thousand
people, I think.
I feel a sense of urgency and I would like to compliment the chair-

man in moving in and grabbing this legislation.
Mr. FORMAN. I would like to make one additional point, particularly,

in the face of the comment you have made about the number of people.
While we urge the committee to have this bill enacted, the prime reason

why this jurisdictional problem has not become a major issue in the
press is, I believe, the fact that, as a general proposition, the people we

employ overseas and the dependents of those employees and members

of our Armed Forces, are of good character and comply with the law.

The incidence of crime, as I recall the statistics when we last looked

at them, was lower than the incidence of crime by persons in the con-

tinental United States.
Mr. HARRIS. Mr. Chairman, I'm not impressed by that argument at

all. People are people.
I don't care whether they are overseas or here. When you put people

together, you have conflicts, and you need a law and order process. The

fact we have sent people overseas, potential victims, without that kind

of protection, is criminal negligence.
Mr. EILBERG. For example, the people sent to Antarctica live in re-

stricted quarters, under difficult conditions.
Mr. HARRIS. That is what I mean.
Mr. EILBERG. We are serious about the bill. The chairman is aware

that this is a problem and that this is a bill that we should be work-

ing on.
Mr.. SAWYER. I have no questions.
Mr. EILBERG. Mr. Forman, in your opinion is there a problem with

military judges, as they appear in 763?
Mr. FORMAN. We don't have a position on it yet.
The problem, in brief, is that the military judge would be authorized

by this bill to exercise a number of stated authorities which he does
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not now have in the military justice system, that is, when sitting as a
military judge.
The question has been raised as to whether these functions are appro-

priate for the military judge who, but for the bill, has certain other
functions, or whether these are functions which should be exercised
by the appropriate U.S. military commander or someone designated
and acting under his direction and control, rather than a member of
the judiciary.
There is some thought within the Judge Advocate General quarters

in the military departments that the judge's function should be lim-
ited to the court-martial process. For example, that even in that court-
martial process, his authority to act should come into play only after a
case has been referred to him for trial by a military commander.
Absent that referral, there is no role for the military judge. Whereas,

here in an analogous area, a military judge would exercise a number
of functions which are in the province of the line officer.
Mr. EILBERG. Do you expect to resolve this problem?
Mr. FORMAN. We expect to resolve that within 30 days. If we re-

solve it against the military judge, we will submit appropriate lan-
guage for making the necessary changes.
Mr. EILBERG. Section 3 of H.R. 763 sets forth proceedings for the

apprehension, restraint, and removal of civilians who commit offenses
abroad. There are several questions with respect to that section. First,
do the U.S. military authorities possess power under the U.S. law to
arrest or detain civilian offenders in the United States, abroad?
Mr. FORMAN. If by arrest you include the concept of restraint or

confinement, my general answer would be that such authority is lack-
ing, other than to the extent that a citizen would have it. That is to
say, in the context of a citizen's arrest.
To give you a recent example of this—the most recent instance we

had to look into the issue occurred when the Vietnamese and other
refugees from Southeast Asia came into this country and were located
in military facilities, pending screening and relocation into the civilian
communities. As soon as this occurred, or as soon as the planning
started, it immediately occurred to us, No. 1, do we have the authority
to prevent one of these refugees from walking out of the base? No. 2,
what authority do we have with respect to offenses that might be com-
mitted on the base by one Vietnamese against another or, indeed,
against an American?

Could we arrest them, confine them? What was the scope of our
authority?
We concluded, and I believe the Department of Justice agreed with

our conclusion, that we didn't have adequate authority, that our
authority was limited to that of citizen's arrest and, therefore, that
U.S. marshals were needed on base.
The Department of Justice agreed and did supply the U.S.

marshals.
' Mr. EILBERG. So that this bill would provide the authority that is
lacking at the present time?
Mr. FORMAN. That i3 correct. In the overseas context.
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Mr. EILBERG. Authority you are speaking of or lack of authority

applies as well to off-base violations, obviously, as to on-base

violations?
Mr. FORMAN. That is correct.
Mr. EILBERG. In the 1976 case of U.S. v. Banks, the ninth circuit

held that the military officials may arrest and detain persons for on-

base offenses by civil law. Would this hold true for on-base offenses

by civilians in foreign countries, absent this statute?
Mr. FORMAN. I don't know what the basis would be for arresting

a—confining a civilian—restraining his liberty, other than, as I say,

in the citizen's arrest context, for example, of a crime committed in

the preser ce of the arresting member of the Armed Forces—or possibly

immed; ate action taken to protect the individual against harming

himself or harming others—and solely for the purpose of immediately

transferring custody to the civilian authorities.
What we are considering in this bill is actually confining an indi-

vidual in our facilities, restraining his liberty for one of two pur-

poses: Either as a temporary matter, pending a hearing and an order

of removal being issued against that individual, so he can be returned

to the United states and turned over to the Justice Department offi-

cials for trial, or if he is being held for foreign trial, that is by a
foreign authority, to hold him in our custody and restraint, if neces-
sary, in lieu of his otherwise having to suffer pretrial confinement.
Mr. EILBERG. I understand what you are saying. I repeat the

question.
It may be that my statement of this decision is incomplete or in-

accurate. But, again, it is my opinion that in the 1976 case, the ninth
circuit held that military officials may arrest and detain civilians for
on-base violations of civil law.

Will you comment on that case?
Mr. FORMAN. Do you have a citation?
Mr. EILBERG. Counsel will give it to you.
Assuming what I said is accurate, would the same hold true for

on-base offenses by U.S. civilians in foreign countries?
You can reply to that later.
In your iudg;ment are there constitutional impediments to the pro-

vision of H.R. 763 which authorize arrest, detention and delivery for
trial of U.S. civilians by the military?
Mr. FonmAN. No, sir.
Mr. EILBERG. We will make that case a part of the record.
[The case referred and Department of Defense response thereto ap-

pear in the appendix at, p. 145.
Mr. EILBERG. Mr. Forman, you have been helpful, and we appreci-

ate your contribution and, hopefully, you will not have to wait 17
years before we see action, at least by the House, I will say.
Mr. FORMAN. We share that hope, sir.
Mr. EILBERG. Thank you.
Our next witness is Dr. Edward Todd, Acting Assistant Director,

Astronomical Atmospheric, Earth, and Ocean Sciences, National
Science Foundation.
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TESTIMONY OF DR. EDWARD P. TODD, ACTING ASSISTANT DIREC-
TOR, ASTRONOMICAL, ATMOSPHERIC, EARTH, AND OCEAN SCI-
ENCES, NATIONAL SCIENCE FOUNDATION, ACCOMPANIED BY
CHARLES HERZ, GENERAL COUNSEL, NATIONAL SCIENCE
FOUNDATION

Dr. TODD. Thank you, Mr. Chairman.
I have with me Charles Herz, General Counsel of the National

Science Foundation. I don't feel competent to respond to questions of
law.
I want to express the appreciation of the National Science Founda-

tion to the subcommittee for taking up this issue which has been of
increasing concern to the Science Foundation as our responsibilities
in Antarctica increase.
The Science Foundation, by Presidential directive, with congres-

sional concurrence, has been given in recent years total management
and budget responsibility for all U.S. activities in Antarctica.
This responsibility reflects a transition from the use of Department

iof Defense resources n support of the Antarctic program to increasing
use of support services provided by civilian contractors.
While there has always been a mix of civilian/military personnel

in Antarctica, only in recent years have civilians represented so large
a portion of the manpower on that continent.
The consequence of this transition is an increasing presence in

Antarctica of large numbers of U.S. civilians from all walks of life.
These U.S. citizens are constrained to endure severe climatic and

work conditions in a remote area, and are constantly interacting with
small groups of equally constrained co-workers for long periods of
time.

It is far from clear whether there is at present any law to govern
or protect the rights of these U.S. citizens.
U.S. military personnel, who still comprise the majority of U.S.

citizens in Antarctica, are subject to the Uniform Code of Military
Justice and to highly structured and disciplined social groups.

Civilian contract personnel are combined into functional groups
only during working hours, and form their own cliques when not on
duty.
While these civilians are screened medically and psychologically,

and are tested for group compatibility before deployment, there is no
sure way to guarantee peaceful behavior over extended periods of
time.
Let me hasten to say that there has been no instance of a criminal act

in Antarctica by these civilian personnel of which I am aware.
Foundation-support for this bill is based on preventive rather than
remedial intent.
We have been fortunate thus far that no serious crimes have been

committed in Antarctica—particularly fortunate when one considers
the possible consequences.
If a U.S. national committed a serious crime in Antarctica, the

United States would have no clear authority to apprehend, indict, or
prosecute the perpetrator.
A further complication would occur if a U.S. national committed a

crime in a sector of Antarctica claimed by another country, particu-
larly if the victim were a national of the claimant state.
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The United States could guarantee neither to protect nor to
prosecute the perpetrator.
However the claimant state might insist on its jurisdiction, noting

the fact that the status of claims existing at the time of the ratification
of the treaty was in no way affected by it.
This bill will not resolve all jurisdictional or claims issues in

Antarctica.
It will, however, serve to ameliorate possibly serious incidents in

Antarctica by assuring other states of U.S. intent concerning enforce-
ment of its own standards of behavior.
It is clear that the growing influx of civilians increases the potential

for some serious crime by a U.S. national in Antarctica.
It is equally clear that a perceived U.S. impotence to deal with such

a situation could have far-reaching implications for the victim, the
offender, and international relations.
Mr. EILBERG. In the interest of saving time, and knowing we may

go to the floor at any time for rollcall, I wonder if we can just submit
the rest of your statement for the record, if that is agreeable to you.
Dr. TODD. That is agreeable.
We see no major differences between the two bills, H.R. 6148 and

H.R. 7842.
We strongly support the committee's work and encourage the pas-

sage of the legislation.
Mr. EILBERG. Without objection, the entire statement will be made

part of the record.
[The prepared statement of Dr. Edward P. Todd follows:]

STATEMENT OF DR. EDWARD P. TODD, ACTING ASSISTANT DIRECTOR, ASTRONOMICAL,
ATMOSPHERIC, EARTH, AND OCEAN SCIENCES, NATIONAL SCIENCE FOUNDATION

The National Science Foundation, by Presidential directive, with Congressional
concurrence, has been given total management and budget responsibility for all
U.S. activities in Antarctica. This responsibility reflects a transition from the use
of Department of Defense resources in support of the Antarctic program to in-
creasing use of support services provided by civilian contractors. While there has
always been a mix of civilian/military personnel in Antarctica, only in recent
years have civilians represented so large a portion of the manpower on that
continent.
The consequence of this transition is an increasing presence in Antarctica of

large numbers of U.S. civilians from all walks of life. These U.S. citizens are
constrained to endure severe climatic and work conditions in a remote area, and
are constantly interacting with small groups of equally constrained co-workers
for long periods of time. It is far from clear whether there is at present any law

to govern or protect the rights of these U.S. citizens.
U.S. military personnel, who still comprise the majority of U.S. citizens in

Antarctica, are subject to the Uniform Code of Military Justice and to highly

structured and disciplined social groups. Civilian contract personnel are com-
bined into functional groups only during working hours and from their own
groups/anti-groups when not on duty. While these civilians are screened medi-

cally and psychologically, and are tested for group compatibility before deploy-
ment, there is no sure way to guarantee peaceful behavior over extended periods

of time.
Let me hasten to say that there has been no instance of a criminal act in

Antarctica by these civilian personnel of which I am aware. Foundation support

for this Bill is based on preventive rather than remedial intent.
We have been fortunate thus far that no serious crimes have been committed

in Antarctica—particularly fortunate when one considers the possible con-

sequences. If a U.S. national committed a serious crime in Antarctica, the United

States would have no authority to apprehend, indict or prosecute the perpetrator.

A further complication would occur if a U.S. national committed a crime in
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a sector of Antarctica claimed by another country particularly if the victim were
a national of the claimant state. The U.S. could guarantee neither to protect nor
to prosecute the perpetrator. However, the claimant state might insist on its
jurisdiction, noting the fact that the status of claims existing at the time of the
ratification of the treaty was in no way affected by it. This Bill will not resolve all
jurisdictional or claims issues in Antarctica. It will, however, serve to ameliorate
possibly serious incidents in Antarctica by assuring other states of U.S. intent
concerning enforcement of its own standards of behavior. It is clear that the
growing influx of civilians increases the potential for some serious crime by a
U.S. national in Antarctica. It is equally clear that a perceived U.S. impotence to
deal with such a situation could have far-reaching implications for the victim,
the perpetrator and international relations.
Mr. Chairman, as you may know, the Foundation supported the Administration

Bill that was sent to the Congress by the Department of State by letter of June 8,
1977. I believe the differences between the Administration Bill and H.R. 6198 are
minor and involve matters of style. I believe that in the interest of conserving the
time and resources of the Congress that H.R. 6148 should be supported. We be-
lieve that through H.R. 6148 the need for the rule of law in Antarctica will be met.
As the agency responsible for U.S. activities and for the health, safety, and

welfare of U.S. citizens engaged in the U.S. Antarctic Program, the National
Science Foundation is particularly concerned about the lack of clear criminal
jurisdiction by the U.S. in Antarctica. Enactment of this Bill will correct what
we view as a major deficiency in the U.S. Antarctic Program by providing the
protection of U.S. law to all U.S. citizens and certain foreign nationals in
Antarctica.
The Foundation is confident that existing administrative procedures are ade-

quate for most day-to-day problems of behavior in Antarctica. Enactment of this
Bill will satisfy requirements for jurisdiction over serious crimes in Antarctica.
We are please to comment on this Bill, are optimistic about its enactment, and
are committed to assist the Committee to this end in every way possible.

Mr. EILBERG. You probably do not have this information in your
possession now, Dr. Todd, but we would like you to please describe the
nature of the Antarctic research program, including the amount of
funds expended annually, the relationship between the National Sci-
ence Foundation and the U.S. Navy, the total population in Antarctica
by season, including the percentage which represents U.S. citizens, the
number of U.S. military and the number of foreign nationals who
currently serve with the U.S. expedition?
Will you supply that information for the record?
[The material supplied appears in the appendix at p. 148.]
Dr. TODD. Yes, sir, I would be pleased to supply that for the record.
There is some fluctuation particularly in the number of foreign na-

tionals accompanying our expedition. The number changes from one
year to another.
I would be pleased at this time to give an offhand summary of the

program that you think would be appropriate.
Mr. EILBERG. If you wish to do so, please do so. But we will expect a

detailed further statement.
Dr. TODD. I will supply a longer statement for the record.
Since the enactment of the Antarctic Treaty following the enactment

of the geophysical year, the treaty nations have agreed to carry out
programs in Antarctica which are scientific in origin.
The sciences involved cover a range from the use of Antarctica as a

laboratory to explore theoretical issues and heavy involvement in the
sciences of the environment.
Our program at the present time is heavily involved in life cycles

in the polar oceans surrounding the continent, behavior of the large
masses of ice, glaceology, and behavior of large ocean ice sheets, geol-
ogy, geophysics, geochemistry.

•
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A large part of our program is focused on using the history that
the maSsive Antarctic ice cap provides us to learn more about the
changes in the world environment in the past several thousand years.
One can, for example, trace anthropogenic changes to the atmosphere.
The program fluctuates, as Mr. Milford suggests, to 1,400 U.S. citi-

zens including civilian and military at the height of the austral summer
in January and February, to the order of 60 people at the moment.
We have five year-round stations in good condition at the moment.
There are four occupied now. One is closed, but will be reopened

soon.
Three of the stations presently occupied have only civilian person-

nel present. The fourth and largest station at McMurdo has a mixture
of military and civilian personnel.
I would like to come back to a question the chairman asked earlier

and that is on venue.
I will not speak as a lawyer because I am not sure I understand the

subtleties of the question. But I will speak from the point of view of
our practical experience in Antarctica.
The suggestion was made should we be so unfortunate to have a need

for a trial that it be held in Antarctica. I recommend against that.
At the moment we have 60 people on the Antarctic Continent. They

will have no visitors until October.
The continent, as we call it, is locked up.
The temperatures at most stations are so cold that if we should land

one of our airplanes now, it is highly unlikely we could take off again.
Below a certain point the snow surfaces become like sandpaper. We
can't break the planes loose.
The general pattern is that toward the end of February we reduce

station populations to the winter-over group, and close them up and
send the airplanes back to New Zealand and to the United States for
their repair and maintenance.
The people at those stations, then, are isolated until the following

October.
Only once in the 20 years' history of my knowledge of the Antarctic

Continent have we been able to make an emergency winter evacuation
and that is at considerable risk to those attempting the job.
So, for that reason, and for the reason that during the period when

the continent is locked up, the majority of the military personnel
involved are stationed in California.
You might consider the possibility of Los Angeles in the venue

question, or some such location.
Mr. EILBERG. Dr. Todd, one scholar has suggested a variety of non-

regulatory approaches to regulate the conduct of U.S. citizens in Ant-
arctica, that is contractual agreements setting forth certain standards
of conduct with liquidated sanctions for violation of standards.
The United States could assess civil sanctions where appropriate.
He has suggested that an individual be required to waive any rights

he may have against involuntary removal back to the U.S. or execute
an aoyeement to return to the United States if so requested by U.S.
authorities.
Has NSF or executive department given consideration to any of

these ideas or any other nonlegislative approaches which would serve
to control the conduct of Americans in Antarctica?
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Mr. TODD. There has been consideration given, and for evaluation of
some of possibilities I will defer to Mr. Herz.
There have been quite a number of occasions when we have evaluated

an individual's performance and returned him to the United States
prior to the completion of his formal duties.
In particular, very often, we try whenever possible to give extra

careful screening to those people who are scheduled to winter over.
Additionally, we try to get them down to the continent at least a

couple of months before the station is locked up for the winter season.
There have been a number of occasions when an individual's per-

formance during the first couple of months in the Antarctic environ-
ment has been such as to cause us concern, and we have not permitted
him to be part of the wintering-over crew.
There have been a few other occasions where personnel behavior is

such that we have terminated employment and brought the individual
home.
I have reservations as to whether the Science Foundation has author-

ity to 0.o beyond that.
Mr. EILBERG. Basically the question was a legal one.
Mr. HERZ. I would be glad to comment, Mr. Chairman.
We have given this only cursory consideration because the most

cursory consideration has convinced us that the legislative approach is
by far the better one.
If you get a serious crime like a murder, the kind of civil sanctions

we could build into a contract, even if they were appropriate, would
be inadequate to the occasion.
Another reason is that building civil sanctions into a contract, other

than bringing someone home, is as much as we can do.
I have grave doubts whether a civil sanction and procedure is an

appropriate way to handle a criminal matter.
We would almost have to incorporate large chunks of the criminal

code by reference into our contracts. That would not only be clumsy,
but inappropriate for us to take upon ourselves even if, as a theoretical
matter, we could have legal authority to do it. This is a legislative mat-
ter properly brought to the attention of Congress, and we have at-
tempted to do that.
Mr. EILBERG. You don't think it is feasible for one who is an em-

ployee to agree to submit himself to a particular jurisdiction or venue?
Mr. HERZ. I don't think it would be—you mean that he would agree

to allow himself to be placed in jail if he commits murder in
Antarctica?
I don't think it is feasible.
Mr. EILBERG. It is not feasible for him to agree that in the event of

criminal conduct that he might agree to be tried or subject himself to
criminal process in some particular place?
Mr. HERZ. That is an interesting question. It has not been raised with

me before, Mr. Chairman. I would be glad to answer it for the record.
My suspicion is that we either have jurisdiction to try a criminal of-
fense or we do not. It is a matter of jurisdiction, and I doubt a citizen
can create jurisdiction where none exists by simply agreeing to sub-
mit himself to it.
Mr. EILBERG. Please give us more on that if you would.
Mr. HERZ. I would be happy to.
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[The following information was submitted by the National Science

Foundation:]

RESPONSE FOR THE RECORD TO QUESTION POSED BY Mn. EILBERG TO 
MR. HERZ

Any attempt on the Foundation's part to have a grantee, contractor, 
or prin-

cipal scientific investigator create criminal jurisdiction in a particular Un
ited

States District Court by agreeing to subject himself to criminal pro
cess there

would almost certainly be ineffective. Parties can agree in advance 
on the

venue in which a matter will be tried, but they cannot agree in advance t
o create

even civil jurisdiction in a court that would otherwise lack jurisdiction
. Thus,

in Mitchell v. Maurer, 293 U.S. 237, 244 (1934), the Supreme Court declar
ed:

"Unlike an objection to venue, lack of federal jurisdiction cannot
 be waived

or be overcome by an agreement of the parties."
The Court explained in Neirbo Co. v. Bethlehem Shipbuilding Corp. 

308 U.S.

165, 167 (1939) that:
"The jurisdiction of federal courts—their power to adjudicate—is

 a grant of

authority to them by Congress and thus beyond the scope of lit
igants to confer"

To the same effect are Weinberger v. Bentex Pharmaceuticals
, 412 U.S. 645,

62 (1973) ; Industrial Addition Ass'n v. Commissioner, 323 U.S. 310, 313
 (1945) ;

Walker v. Fclmont Oil Corp., 240 F2d 912, 916 (6th Cir 1957) ; and 
Barkman V.

Sanford, 162 F.2d 592, 593 (5th Cir. 1947), cert. denied, 332 U.S. 816 (19
47).

The question has never to our knowledge been directly tested Althou
gh these

cases all concern civil jurisdiction, the courts would undoubtedly be eve
n more

insistent that criminal jurisdiction cannot be created by agreement.

The Ninth Circuit has made clear in a criminal case, however, tha
t "Mlle

p-srties may not by conduct waive a lack of jurisdiction or concede to jurisd
iction

which does not in fact exist." McCuster v. Cupp, 506 F.2d 459, 460 (1974). 
That

they may not do so by express agreement either seems quite clear.

Equally clear is the ample power of Congress to create extraterritorial jur
is-

diction over crimes committed in Antarctica. It does take an act of Congr
ess,

though to cre -te jurisdiction over extraterritorial crimes, not already cov
ered

by the special maritime and territorial jurisdiction created under 18 U.S.C.

§ 17. See, United States v. Bowman, 260 U.S. 94, 97 (1922).

Dr. TODD. I might add one point of increasing pertinence to the issue.

It is the following:
Each year there are few more -U.S. citizens, civilians, spending one

or more days on the Antarctic continent who have no contractual re-

lationship to the Science Foundation or any other Federal agency.
There is one U.S. company operating a tourist service and it is very

popular and I would expect in years to come he would be expanding

that service.
At the present time the tourist services primarily are involved

around the Antarctic peninsula which is further north and, therefore,

warmer than the rest of the continent.
The tourist ship occassionally visits one of our stations or a station

of another nation.
Last year there were 400 or 500 tourists who visited some, part of

Antarctica as a result of the tourist service.
Mr. EILBERG. That makes the prior question I raised more difficult.

Dr. TODD. With reference to those individuals, yes.
Mr. EILBERG. It is my understanding that there has been friction

over the years between the National Science Foundation and the U.S.
Navy with regard to activities in the Antarctic.
Has this been a problem and, if so, to what extent has it been al-

leviated in recent years?
Is this the reason NSF is making greater use of civilian contractors?

Dr. TODD. Let me answer that in two parts.
Yes, there has been friction. There always is when you have two

bureaucracies working together.

96-873 0 - 78 - 5
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However, if you look back over the years, the net performance hasbeen exceedingly good.
The most severe cause of friction I can recall is how to manage theOfficers' Club and, as a matter of fact, that is the strongest point of

friction with which we are dealing this year.
I don't regard that as a serious problem.
The reason for the increasing use of civilian personnel is mixed up

in administration, congressional policy, and cost effectiveness.
There has been in recent years a concerted opinion, seeming to

develop by both the administration and the Congress, that the United
States has no military mission in Antarctica.
This culminated two years ago in a flat-out determination that the

Department of Defense has no mission in Antarctica except to provide
logistics support as needed for the National Science Foundation
program.
That is their official position.
As a result of that determination, there is a decision made that the

total cost of the operation should be brought together in the budget of
one agency, the Foundation, and that we should reimburse all other
agency costs attributable to the Antarctica program. In earlier years
we got a heavy subsidy, essentially free service from the Navy.
Now when you look at that situation as it develops—periodica llv

the Commander of the Naval Support Force, Antarctica, and the NSF
and one or more of the civilian contractors reexamines the operation
to see if we should be doing this with military personnel or civilian—
more and more of the decisions made have been that it is more cost
effective to move to a civilian contract.
The one area where this will not happen is the area that makes our

program more effective than those of other countries.
In the area of air transportation, which is the biggest part of the

Navy operation, we see no clear demonstration that we could do this
more effectively with civilian contractors.
Mr. EILBERG. Thank you for your contribution.
We will have legislation for you before too long.
Next is Mr. James H. Michel, assistant legal advisor, Department

of State.

TESTIMONY OF JAMES H. MICHEL, ASSISTANT LEGAL ADVISOR,
DEPARTMENT OF STATE

Mr. MICHEL. I am pleased to have the opportunity to appear be-
fore the subcommittee and express the Department of State's support
for H.R. 763 and H.R. 6148, bills to extend the jurisdiction of the
United States District Court over offenses committed without the
United States.
Ambassador Robert C. Brewster had intended to be here to testify on

HR. 6148, but he is out of the country today.
Mr. EILBERG. We will make his statement, without objection, a part

of the record.
[The prepared statement of Robert C. Brewster follows:]
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STATEMENT OF ROBERT C. BREWSTER, DEPUTY ASSISTANT SECRETARY OF STATE FOR
OCEANS AND INTERNATIONAL ENVIRONMENTAL AND SCIENTIFIC AFFAIRS

Mr. Chairman and members of the committee: My name is Robert Brewster,
Deputy Assistant Secretary of State for Oceans and international Environmen-
tal and Scientific Affairs.
I appreciate the opportunity to appear before you today in connection with

H.R. 6148, "a. bill to amend Title 18 of the U.S. Code to discourage certain crimi-
nal conduct in Antarctica by U.S. nationals and certain foreign nationals and to
clarify the application of the U.S. criminal code to such conduct." H.R. 6148
by adding a new section, section 16, to Title 18 of the United States Code would
extend federal criminal law relating to the special maritime and territorial
jurisdiction of the United States to Antarctica. The bill covers acts and omissions
of U.S. nationals and, in limited instances, foreign nationals. The legislation
would also add a new section 3062 to Title 18, permitting the President to author-
ize any member of a United States expedition in Antarctica to perform various
law enforcement functions to implement the provisions of the new section 16.

Bills dealing with this subject were introduced in the 93rd and 94th Congresses,
but were not acted upon. Also, by letter of June 8, 1977, the Department of State
transmitted an Administration bill which we developed jointly with the National
Science Foundation with the concurrence of the Department of Defense. We be-
lieve that the Administration proposal, H.R. 7842, and H.R. 6148 are substan-
tially similar and that the dillerences between them are basically matters of
form and style, details which we would be happy to discuss further on the staff
level. Accordingly, we support enactment of -either H.R. 6148 or the Adminis-
tration bill.
We believe that such legislation is needed to fill a gap which currently exists

in our criminal legislation regarding criminal offenses committed in Antarctica.
United, States military personnel in Antarctica are adequately covered by the
United States Uniform Code of Military Justice, but there is a gap in the cover-
age of our criminal legislation with respect to civilians. This is becoming increas-
ingly significant as more and more civilians are taking part in the United States
Antarctic program. Moreover, increasing tourist activity in Antarctica involves
a significant number of United States citizens, and some foreign nationals visit
U.S. stations in the course of visits to Antarctica.
The United States has not made, and does not recognize territorial claims by

any state in Antarctica. Accordingly, we believe that no state may assert
criminal jurisdiction over persons committing crimes in Antarctica on the basis
of territorial sovereignty. We believe, however, that, apart from relying on
the territorial principle, United States legislation could, consistently with inter-
national law, prescribe law for crimes committed by United States citizens in
Antarctica or by non-U.S. citizens in Antarctica who are either accompanying a
United States expedition or committing crimes against United States citizens or
United States Government property. We also believe that United States courts
can try such persons alleged to have committed the crimes prescribed. But in
the case of a foreign national, we believe it desirable to refrain, as both H.R.
6148 and the Administration bill have done, from criminal prosecution if the
country of his or her nationality asserts jurisdiction before trial has begun.
We believe that this proposed legislation is needed to assure that United

States citizens committing crimes in Antarctica will be prosecuted, while pro-
viding them with due process of law and other protections to which they are
entitled under the United States Constitution. We also believe that it will be a
deterrent to possible criminal conduct in Antarctica and will thus serve to
protect members of American expeditions.
From the foreign affairs standpoint, such legislation will give assurance to the

other Parties to the Antarctic Treaty that prosecution can and will take place
in cases where their nationals are the victims of criminal actions by our citizens.
This, in turn, will strengthen the United States position in resisting possible
attempts by other Antarctic states to exercise jurisdiction over United States
citizens committing a crime within territory claimed by that state. Such an
attempt could undermine our position with respect to non-recognition of terri-
torial claims. On this point, I should point out that the largest U.S. base in

Antarctica, McMurdo Station, is in a sector of the continent claimed by New

Zealand.
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In conclusion, may I reiterate the Department of State's support of H.R. 6148and our hope that legislation such as this be enacted soon in order to fill thisvery real gap with respect to potential criminal conduct in Antarctica.We appreciate the Committee's interest in this subject and hope that thesecomments will be of assistance to the Committee in its current considerationof this proposed legislation.
Thank you.

Mr. MICHEL. I will also offer a prepared statement of my own onH.R. 763 for the record.
Mr. EILBERG. Your statement will be made part of the record, with-out objection. Please summarize.
[The prepared statement of James Michel follows:]

STATEMENT OF JAMES H. MICHEL, ASSISTANT LEGAL ADVISER, DEPARTMENT OF STATE
Mr. Chairman, members of the committee: Thank you for this opportunity tocomment on H.R. 763, a bill to subject certain United States nationals orcitizens to the jurisdiction of United States courts for crimes committed outsidethe United States and to provide for apprehension, restraint, removal and de-livery of such persons. H.R. 763 is similar to bills introduced in previous sessionsof the Congress which the Department of State believes will fill a significantjurisdictional gap in existing law.
While the exercise of extra-territorial jurisdiction on occasion can createforeign relations problems, H.R. 763 is a very limited assertion of such jurisdic-tion which operates within internationally accepted jurisdictional standards. Weforesee no adverse foreign policy consequences from its enactment.The bill provides for jurisdiction over United States citizens or nationalswho commit certain kinds of offenses and who have specific links to our armedforces. The persons covered must be members of the armed forces, persons serv-ing with the armed forces, or employed by such forces, or accompanying suchforces. The offenses must have been committed while engaged in performanceof official duties, or committed within armed forces installations or a militaryunit's area of operations in the field, or committed against another person withone of the same links to the armed forces. The offense must also be one whichwould be a Federal offense if it had been committed within the special maritimeand territorial jurisdiction of the United States.
The Department of State believes that it would be useful to provide a forumin which Americans who are overseas in connection with the deployment ofU.S. forces and who have committed serious criminal offenses while abroad canbe brought to trial in peacetime. The line of Supreme Court cases beginningwith Kinsella v. Singleton, 361 U.S. 234 (1960), Grisham v. Hagan, 361 U.S. 278(1960), and McElroy v. Gugliardo, 301 U.S. 281 (1960) has declared unconsti-tutional the trial of such persons by court martial. In many cases offensescommitted by American civilians abroad can be tried in foreign courts. However,

in some cases where a foreign court has jurisdiction, trial in that court isunlikely. Moreover, in cases where the accused has left the territory where theoffense occurred, existing law in many cases provides no means for bringing
him to trial.
We believe it should be clearly understood that the purpose of this proposed

legislation is to provide a forum in cases that would not otherwise be tried, and
not to provide an alternative forum to try cases which, under the present cir-
cumstances, would be tried by the courts of the host country. We would not
anticipate renegotiating existing status of forces arrangements to give the
United States a primary right to exercise jurisdiction through such trials in
the United States.
Insofar as persons who were not subject to United States jurisdiction at

the time of their actions are concerned, we do not understand that H.R. 763
is intended to, or should, apply retroactively.
With respect to the enforcement measures, in addition to jurisdiction, which

H.R. 763 would provide, the Department of State believes these to be necessary.
These are the authorities to issue warrants for arrest; to apprehend without
warrant in certain circumstances; to remove to the United States for trial; to
deliver to foreign officials for trial on local charges; and to provide for counsel
and other procedural protections.
Of particular significance are the authorities to apprehend an American and

deliver him to foreign officials for trial. In the absence of such authorities, an
American accused of crime in a host country may have to spend extended periods
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in the custody of foreign authorities under uncomfortable, or worse, con
ditions.

On a number of occasions host governments have been prepared to leave an
 ac-

cused American in our custody if we could assure his being turned over 
at the

time of trial. Up to now we have no authority to give such an assurance
, so we

could not offer this alternative. There are, of course, tremendous 
pressures on

United States authorities to make promises, but we have not been able t
o allow

them to do so.
Finally, the Department of State believes that proposed section 990 o

n ap-

plicability of treaties is necessary to preserve rights and obligations unde
r exist-

ing international treaties and agreements (such as status of forces agree
ments)

as well as accepted rules under customary international law (for exa
mple, cus-

tomary international law on diplomatic privileges and immunities).

Mr. MicHEL. The territorial principle is the basis most often relied

on by the United States to apply the law, but certain existing statutes

rely on other bases, such as the nationality of the accused.
There appears to be no doubt that under the Constitution, Congress

can legislate to proscribe offenses occurring outside the United States,

as proposed in the two bills before the subcommittee. It would be a,

strained argument that the Enumeration of Powers in Article I, Sec-

tion 8 of the Constitution somehow diminishes the power of the United

States so that it has less jurisdictional capacity than do other sovereign

states.
Where there is a sovereign state having jurisdiction over the terri-

tory where the offense occurs, that territorial sovereign will ordinarily

have a primary interest. However, another state may have another in-

terest in asserting a concurrent jurisdiction, so it can try offenses which

are of direct interest to it, and where the territorial sovereign does not

exercise jurisdiction.
Although seven countries have made territorial claims in Antarc-

tica, the United States has not recognized such claims. At the same

time, the United States has not made a claim itself though all basic

historic rights in Antarctica have been consistently reserved. There

are many U.S. civilians present in that continent at any one time in

connection with U.S. expeditions and tourism. In these circumstances,

we believe the United States should have the ability to prosecute U.S.

nationals who commit serious offenses, as well as foreign nationals who

commit similar offenses against U.S. property or persons, or who are

part of a U.S. expedition. The proposed legislation is in conformity

with Article VIII of the Antarctic Treaty regarding the status of

designated observers and scientific personnel and their staffs.
With respect to offenses committed by U.S. nationals or members

of the Armed Forces not subject to court-martial jurisdiction, or who

are accompanying the Armed Forces abroad or employed by them, we

think the United States should be able to prosecute in the case of

serious offenses where no other state would exercise jurisdiction, as has

been the subject of previous testimony.
Court-martial jurisdiction over civilians in peacetime has been

limited by Supreme Court decisions. The bills before the subcom-

mittee would fill two significant gaps in U.S. jurisdiction. They will

apply to activities in which the United States has a legitimate interest,

that is, the corduct of its nationals, protection of its citizens and prop-

erty, and the safe guarding of its property and overseas installations.
From a foreign policy standpoint, we believe the bills would have

a beneficial effect. With respect to H.R. 6148, enactment would assure

other parties to the treaty of our intent to prosecute under our laws,
crimes which might be committed against their nationals.
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In the absence of this legislation there might be no state with theability to try the alleged offender or a U.S. national might be prose-cuted by a claimant state, with resulting prejudice to the U.S. positionwith respect to claims in Antarctica.
With respect to H.R. 763, the bill would provide jurisdiction thatwould complement yet not compete with, that of foreign countries.We think this is beneficial from a foreign policy standpoint as well,in that the bill could reduce pressure on host governments to prose-cute cases such as those cited by Congressman Bennett, where onlyU.S. citizens were involved, and where the host country would prefer- to leave the matter to us.
Although the subject of extraterritorial jurisdiction is dealt withmore broadly in S. 1437, we believe action on the two limited measuresbefore this subcommittee is desirable. These bills, would affect two" situations where existing gaps may be a problem. They would provideauthority for necessary procedures in the two situations here involved,and there is no comparable procedural provisions in S. 1437.For this reason we support enactment of the bills before thesubcommittee.
That summarizes my statement, sir.
Mr. EILBERG. Have there been prosecutions in foreign courts underspecial laws enacted by other countries subsequent to signing the Ant-arctica Treaty?
Mr. MICHEL. I am unaware of prosecutions under special laws.There are foreign countries who have broader nationality jurisdictionin their regular criminal code. And, of course, the claimant states con-sider their claimed sectors of Antarctica as national territory, so it'sconceivable that a foreign national could have been tried by his coun-try of nationality with respect to some act occurring in Antarcticawithout any need for special legislation. To date Congress has notenacted legislation extending U.S. criminal jurisdiction in Antarctica.Hence we have the bill now before you.
Mr. EILBERG. Do you know if any U.S. citizens have been prosecutedin any foreign court for any instances occurring in which the foreigngovernment has declined or refused to assert jurisdiction over the

U.S. citizen, where there has been apparent violation of their laws?Mr. MICHEL. With respect to Antarctica, I'm unaware of any suchsituation.
Mr. EILBERG. Would we protest the assertion of jurisdiction over aU.S. citizen by a foreign government, for example New Zealand, wheresuch jurisdiction is predicted on a foreign claim that we do notrecognize?
Mr. MICHEL. Since the U.S. does not recognize claims of terri-torial sovereignty in Antarctica, we would object to any exercise ofjurisdiction in Antarctica based on a territorial claim. In this regard,tile Antarctica Treaty, and specifically article IV of that treaty, pro-

hibits any party from making any new claim or enlargement of an
existing claim, to territorial sovereignty in Antarctica. However, asmentioned previously seven states had made territorial claims in Ant-arctica prior to signature of the Antarctic Treaty. All seven are partiesto the treaty.
Mr. EILBERG. It would be useful, and without objection, the Ant-arctic Treaty will be made part of the record at this point.
[The treaty referred to follows:]
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MULTILATERAL

Antarctic Treaty

Signed at Washington December 1, 1959;

Ratification advised by the Senate of the United States of America

August 10, 1960;

Ratified by the President of the United States of America August 18,

1960;
Ratification of the United States of America deposited at Washington

August 18, 1960;
Proclaimed by the President of the United States of America

June 23, 1961;

Entered into force June 23, 1961.

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

WHEREAs the Antarctic Treaty was signed at Washington on

December 1, 1959 by the respective plenipotentiaries of the United

States of America, Argentina, Australia, Belgium, Chile, the French

Republic, Japan, New Zealand, Norway, the Union of South Africa,

the Union of Soviet Socialist Republics, and the United Kingdom of

Great Britain and Northern Ireland;
WimitEAs the text of the said Treaty, in , the English, French,

Russian, and Spanish languages, is word for word as follows:

TIAS 4780 (794)
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12 UST] Multilateral Antarctic Treaty Dec. 1, 19.5.9 795

THE ANTARCTIC TREATY•
The Governments of Argentina, Australia, Belgium, Chile, theFrench Republic, Japan, New Zealand, Norway, the Union of SouthAfrica, the Union of Soviet Socialist Republics, the United Kingdomof Great Britain and Northern Ireland, and the United States ofAmerica,
Recognizing that it is in the interest of all mankind that Antarcticashall continue forever to be used exclusively for peaceful purposesand shall not, become the scene or object of international discord;Acknowledging the substantial contributions to scientific knowledgeresulting from international cooperation in scientific investigation inAntarctica;
Convinced that the establishment of a firm foundation for thecontinuation and development of such cooperation on the basis offreedom of scientific investigation in Antarctica as applied during theInternational Geophysical Year accords with the interests of scienceand the progress of all mankind;
Convinced also that a treaty ensuring the use of Antarctica forpeaceful purposes only and the continuance of international harmonyin Antarctica will further the purposes and principles embodied inthe Charter of the United Nations:[']
Have aerreed as follows:

ARTICLE I
1. Antarctica shall be used for peaceful purposes only. Thereshall be prohibited, inter aiiii, any measures of a military nature, suchas the establishment of military bases and fortifications, the carryingout of military maneuvers, as well as the testing of any type ofweapons.
2. The present Treaty shall not prevent the use of military per-sonnel or equipment for scientific research or for any other peacefulpurpose.

ARTICLE II
Freedom of scientific investigation in Antarctica and cooperationtoward that end, as applied during the International GeophysicalYear, shall continue, subject to the provisions of the present Treaty;

.1 TS 993: 59 Stat. 1031.

TIAS 4750
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ARTICLE III

1. In order to promote international cooperation in scientific
investigation in Antarcticn, as provided for in Article II of the present
Treaty, the Contracting Parties agree that, to the greatest extent
feasible, and practicable:

(a) information regarding plans for scientific programs in
Antarctica shall be exchanged to permit maximum economy and
efficiency of operations;
(b) scientific personnel shall be exchanged in Antarctica between

expeditions and stations;
(c) scientific observations and results from Antarctica shall be

exchanged and made freely available.

2. In implementing this Article, every encouragement shall be
given to the establishment of cooperative working relations with those
Specialized Agencies of the United Nations and other international
organizations having a scientific or technical interest in Antarctica.

ARTICLE IV

1. Nothing contained in the present Treaty shall be interpreted as:

(a) a renunciation by any Contracting Party of previously
asserted rights of or claims to territorial sovereignty in Antarctica:
(b) a renunciation or diminution by any Contracting Party of

any basis of claim to territorial sovereignty in Antarctica which
it may have whether as a result of its activities or those of its
nationals in Antarctica, or otherwise;
(c) prejudicing the position of any Contracting Party as regards

its recognition or non-recognition of any other State's right of or
claim or basis of claim to territorial sovereignty in Antarctica.

2. No acts or activities taking place while the present Treaty is in
force shall constitute a basis for asserting, supporting or denying a
claim to territorial sovereignty in Antarctica or create any rights of
soverei7nty in Antarctica. No new claim, or enlargement of an
existing claim, to territorial sovereignty in Antarctica shall be asserted
while the present Treaty is in force.

ARTICLE V

1. Any nuclear explosions in Antarctica and the, disposal there of
radioactive waste material shall be prohibited.

2. In the event of the conclusion of international agreements con-
cerning the use of nuclear energy. including nuclear explosions and
the disposal of radioactive waste material, to which all of the Con-
tracting Parties whose representatives are entitled to participate in the
meetings provided for under Article IX are parties, the rules estab-

lished under such agreements shall apply in Antarctica.

TIAS 4780
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ARTICLE VI

The provisions of the present Treaty shall apply to the area south
of 60° South Latitude, including all ice shelves, but nothing in the
present Treaty shall prejudice or in any way affect the rights, or the
exercise of the rights, of any State under international law with regard
to the high seas within that area.

ARTICLE VII

1. In order to promote the objectives and ensure the observance of
the provisions of the present Treaty, each Contracting Party whose
representatives are entitled to participate in the meetings referred to
in Article IX of the Treaty shall have the right to designate observers
to carry out any inspection provided for by the present Article.
Observers shall be nationals of the Contracting Pat-ties which desig-
nate them. The names of observers shall be communicated to every
other Contracting Party having the right to designate observers, and
like notice shall be given of the termination of their appointment.

2. Each observer designated in accordance with the provisions of
paragraph 1 of this Article shall have complete freedom of access at
any time to any or all areas of Antarctica.

3. All areas of Antarctica, including all stations, installations and
equipment within those areas, and all lips and aircraft at points of
discharging or embarking cat-goes or personnel in Antarctica, shall be
open at all times to inspection by any observers designated in accord-
ance with paragraph 1 of this Article.

4. Aerial observation may be carried out at any time over any or
all areas of Antarctica by any of the Contracting Parties having the
right to designate observers.

5. Each Contracting Party shall, at the time when the present
Treaty enters into force for it, inform the other Contracting Parties,

- and thereafter shall give them notice in advance, of

(a) all expeditions to and within Antarctica, on the part of its
ships or nationals, and all expeditions to Antarctica organized in
or proceeding from its territory;
(b) all stations in Antarctica occupied by its nationals; and
(c) any military personnel or equipment intended to be. intro-

duced by it into Antarctica subject to the conditions prescribed in
paragraph 2 of Article I of the present Treaty.

ARTICLE VIII

1. In order to facilitate the exercise of their functions under the
present Treaty, and without prejudice to the respective positions of
the Contracting Parties relating to jurisdiction over all other persons
in Antarctica, observers designated under paragraph 1 of Article VII
and scientific. personnel exchanged under subparagraph 1(b) of Article
III of the Treaty, and members of the staffs accompanying any such
persons, shall be subject only to the jurisdiction of the Contracting

TIAS 4780
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Party of which they are nationals in respect of all acts or omissions

occurring while they are in Antarctica for the purpose of exercising

their functions.
2. Without prejudice to the provisions of paragraph 1 of this

Article, and pending the adoption of measures in pursuance of sub-

paragraph 1(e) of Article IX, the Contracting Parties concerned in

any case of dispute with regard to the exercise of jurisdictioq in

Antarctica shall immediately consult together with a view to reaching

a mutually acceptable solution.

ARTICLE IX

1. Representatives of the Contracting Parties named in the pre-

amble to the present Treaty shall meet at the City of Canberra within

two months after the date of entry into force of the Treaty, and there-

after at suitable intervals and places, for the purpose of exchanging

information, consulting together on matters of common interest per-

taining to Antarctica, and formulating and considering, and recom-

mending to their Governments, measures in furtherance of the princi-

ples and objectives of the Treaty, including measures regarding:

(a) use of Antarctica for peaceful purposes only;

(b) facilitation of scientific research in Antarctica;

(c) facilitation of international scientific cooperation in

Antarctica;
(d) facilitation of the. exercise of the rights of inspection pro-

vided for in Article VII of the Treaty;
(e) questions relating to the exercise of jurisdiction in

Antarctica;
(f) preservation and conservation of living resources in

Antarctica,.

2. Each Contracting Party which has become a party to the present

Treaty by accession under Article XIII shall be entitled to appoint

representatives to participate in the meetings referred to in paragraph

1 of the present Article, during such time as that. Contracting Party

demonstrates its interest in Antarctica by conducting substantial

scientific research activity there, such as the establishment of a scien-

tific station or the despatch of a scientific expedit ion.
3. Reports from the observers referred to in Article VII of the

present Treaty shall be transmitted to the representatives of the

Contracting Parties participating in the meetings referred to in para-

graph 1 of the present Article.
4. The measures referred to in paragraph 1 of this Article shall

become effective when approved by all the Contracting Parties whose

representatives were entitled to participate in the meetings held to

consider those measures.
5. Any or all of the rights established in the present Treaty may

be exercised as from the date of entry into force of the Treaty

TIAS 4780



72

12 UST] Multilateral—Antarctic Treaty—Dec. 1, 1959 799

whether or not any measures facilitating the exercise of such rights
have been proposed, considered or approved as provided in this
Article.

ARTICLE X
Each of the Contracting Parties undertakes to exert appropriate

efforts, consistent with the Charter of the United Nations, to the end
that no one engages in any activity in Antarctica contrary to the
principles or purposes of the present Treaty.

ARTICLE XI
1. If any dispute arises between two or more of the Contracting

Parties concerning the interpretation or application of the present
Treaty, those Contracting Parties shall consult among themselves with
a view to having the dispute resolved by negotiation, inquiry, medi-
ation, conciliation, arbitration, judicial settlement or other peaceful
means of their own choice.

2. Any dispute of this character not so resolved shall, with the
consent, in each case, of all parties to the dispute, be referred to the
International Court of Justice for settlement; but failure to reach
af7-eement on reference to the International Court shall not absolve
parties to the dispute from the responsibility of continuing to seek to
resolve it by any of the various peaceful means referred to in para-
graph 1 of this Article.

ARTICLE XII

1. (a) The present Treaty may be modified or amended at any
time by unanimous agreement of the Contracting Parties whose
representatives are entitled to participate in the meetings provided for
under Article IX. Any such modification or amendment shall enter
into force when the depositary Government has received notice from
all such Contracting Parties that they have ratified it.

(b) Such modification or amendment shall thereafter enter
into force as to any other Contracting Party when notice of ratifi-
cation by it has been received by the depositary Government. Any
such Contracting Party from which no notice of ratification is received
within a period of two years from the date of entry into force of the
modification or amendment in accordance with the provisions of
subparagraph 1(a) of this Article shall be deemed to have withdrawn
from the pres nt Treaty on the date of the expiration of such period.

2. (a) If after the expiration of thirty years from the date of
entry into force of the present Treaty, any of the Contracting Parties
whose representatives are entitled to participate in the meetings pro-
vided for under Article IX, so requests by a communication addressed
to the depositary Government, a Conference of all the Contracting
Parties shall be held as soon as practicable to review the operation of
the Treaty.

TIAS 4780
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(b) Any modification or amendment to the present Treaty
which is approved at such a Conference by a majority of the Con-
tracting Parties there represented, including a majority of those whose
representatives are entitled to participate in the meetings provided
for under Article IX, shall be communicated by the depositary Govern-
ment to all the Contracting Parties immediately after the. termination
of the Conference and shall enter into force in accordance with the
provisions of paragraph 1 of the present Article.

(c) If any such modification or amendment has not entered
into force in accordance with the provisions of subparagraph 1(a) of
this Article within a period of two years after the date of its com-
munication to all the Contracting Parties, any Contracting Party
may at any time after the expiration of that period give notice to the
depositary Government of its withdrawal from the present Treaty;
and such withdrawal shall take effect two years after the receipt of the
notice by the depositary Government.

ARTICLE XIII

1. The present Treaty shall be subject to ratification by the signa-
tory States. It shall be open for accession by any State which is a
Member of the United Nations, or by any other State which may be
invited to accede to the Treaty with the consent of all the Contracting
Parties whose representatives are entitled to participate in the
meetings provided for under Article IX of the Treaty.
2. Ratification of or accession to the present Treaty shall be

effected by each State in accordance with its constitutional processes.
3. Instruments of ratification and instruments of accession shall

be deposited with the Government of the United States of America,
hereby designated as the depositary Government.

4. The depositary Government shall inform all signatory and
acceding States of the date of each deposit. of an instrument of ratifi-
cation or accession, and the date of entry into force of the Treaty and
of any modification or amendment thereto.
5. Upon the deposit of instruments of ratification by all the signa-

tory States, the present Treaty shall enter into force for those States
and for States which have deposited instruments of accession. There-
after the Treaty shall enter into force for any acceding State upon
the deposit of its instrument of accession.

6. The present Treaty shall be registered by the depositary Gov-
ernment pursuant to Article 102 of the Charter of the United Nations.

ARTICLE XIV

The present Treaty, done in the English, French, Russian and
Spanish languages, each version being equally authentic, shall be
deposited in time archives of the Government of the United States of
America, which shall transmit duly certified copies thereof to the
Governments of the signatory and acceding States.

7'IAS 4750
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dichos Estados y para los Estados que hayan depositado sus instru-
mentos de adhesion. En lo sucesivo, el Tratado entrara en vigencia
para cualquier Estado aclherente una vez que deposite su instrumento
de adhesion.

6. El presente Tratado serti refiistrado por el Gobierno depositario
conforme al Articulo 102 de in Carta de las Naciones Unidas.

ARTICUI.0 XI V

El presente Tratado, hecho en los idiomas ingles, frances, ruso y
espanol, siendo cada uno de estos textos igualrnente autentico, seri
depositado en los Archivos del Gobierno de los Estados Unidos de
America, el que enviara copias debidamente certificadas del mismo a
los Gobiernos de los Estados signatarios y de los adherentes.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly
authorized, have signed the present Treaty.

Do.NE: at Washington this first day of December, one thousand nine
hundred and ti fty-nine.

EN FOE DE QUO I. les Pltitipotentiaires soussigas, dinnent autoris6s,
ont appose leur signature au present Traite.
FAIT a Washington le premier decembre mine neuf cent

cinquante-neuf.

B YROCTOBEPMT tiEr0 —041400,4HYe npe=TaauTenx, AORICHUM oef—

pa3o,t ma To vcopHo.to4elatte, no.anycarm macToaaW.i Iforosop.

CO3EFV:740 a ropope 3a=vmr:rom mexaSpa neosoro *um Tmcnqa

Ae37.7bCOT rifirb::.aCRT olle3PTOr0

Es TESTIMONIO DE 1.0 CU.% L, los infrascritos Plenipotenciarios,
debidamente autorizados, suscriben el presente Tratado.
HECHO en Washington, el primer dia del mes de diciembre de mil

novecientos cincuenta y nueve.

TIAS 4780
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FOR ARGENTINA:
POUR L'ARGENTINE:

3A AFFE'ITVHY:
POR LA ARGENTINA:

FOR AUSTRALIA:
POUR L'AUSTRALIE:
3A A3CTPAR4IO:
FOR AUSTRALIA:

FOR BELGIUM:
POUR LA BELGIQUE:
3A BETSTIM:
POR BELGICA:

FOR CHILE:
POUR LE CHILI:
3A 4111114:
POR CHILE:

_ADOLFO SCILINGO

F BELLO

HOWARD BEALE.

OBERT DE THIEUSIES

MARCIAL MORA M

E GAJARDO V

JULIO ESCUDERO.

FOR THE FRENCH REPUBLIC:

POUR LA REPUBLIQUE FRANCAISE:

3A OPA1WY3CKY1O PECTIYERMHY:

FOR LA REPUBLICA FRANCESA:

PIERRE ClIARPENTIER

FOR JAPAN:
POUR LE JAPON:
3A RflOHMM:
FOR JAPON:

hiuCiliRo ASAKAI

T. SnimonA

TIAS 47R0
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FOR NEW ZEALAND:
POUR LA NOUVELLE-ZELANDE:
3A HOBYK) 3ERAHZ1410:
FOR NUEVA ZELANDIA:

FOR NORWAY
POUR LA NORVEGE:
3A HOPBErWA:
FOR NORUEGA:

G I) L 'WHITE

PAUL KOHT •

FOR THE UNION OF SOUTH AFRICA:
POUR L'UNION SUD-AFRICAINE:
3k !MHO -AOPZXAHCKKA C0103:
POR LA UNION DEL AFRICA DEL SUN:

WENTZEL C. DC PLESSIS.

FOR THE UNION OF SOVIET SOCIALIST REPUBLICS:
POUR L'UNION DES REPUBLIQUES SOCIALISTES SOVIETIQUES:
3A COK3 COBETCKla C0151=TnECiCa PECUBEHX:
FOR LA UNION DE REPUBLICAS SOCIALISTAS SOVIENTICAS:

FOR THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND:
POUR LE ROYAUME-UNI DE GRANDE-BRETAGNE ET D'IRLANDE 5Q NORD:
3A COEZZR1Q-CrIOE KOFORECTBO BERZHOSPI,ITIHWA 1 CEBEPHOil WPTAHLWV:
FOR EL REINO UNIDO DE GRAN BRETANA E IRLANDA DEL NORTE:

HAROLD CACCIA.

FOR THE UNITED STATES OF AMERICA:
POUR LES ETATS-UNIS D'AMERIQUE:
3A COED FE MTATH
FOR LOS ESTADOS UNIDOS DE AMERICA:

HERMAN PHLEGER.

PAUL C. DANIELS

'V. Ktiznetsuv.

TIAN -17S0



77

828 U.S. Treaties and Other International Agreements [12 UST

I CERTIFY THAT the foregoing is a true copy of the Antarctic Treaty signed at
Washington on December 1. 1959 in the English. French. Russian. and Spanish
languages. the signed original of which is deposited in the archives of the
Government of the United States of America.
IN TESTIMONY WHEREOF. 1. CHRISTIAN A. HERMI, Seeretary of State of the

United States of America, have hereunto caused the seal of the Department of
State to be affixed and my name subscribed by the Authentication Officer of the
said Department, at the city of Washington. in the District of Columbia, this
second day of December,

[SEAL] CHRISTIAN A. HERTER
Secretary of State

By
BARRARA HARTMAN

Authentication Officer
Department of State

WHEREAS the Senate of the United States of America by their
resolution of August 10, 1960, two-thirds of the Senators present con-
curring therein, did advise and consent to the ratification of the said
Treaty;
WHEREAS the said Treaty was duly ratified by the President of the

United States of America on August 18, 1960, in pursuance of the
aforesaid advice and consent of the Senate;
WHEREAS it is provided in Article XIII of the said Treaty that

upon the deposit of instruments of ratification by all the signatory
States, the said Treaty shall enter into force for those States and for
States which have deposited instruments of accession;
WHEREAS instruments of ratification were deposited with the Gov-

ernment of the United States of Amerita on May 31, 1960 by the
United Kingdom of Great Britain and Northern Ireland; on June 21,
1960 by the Union of South Africa; on July 26, 1960 by Belgium; on
August 4, 1960 by Japan ; on August 18, 1960 by the United States of
America; on August 24, 1960 by Norway; on September 16, 1960 by
the French Republic; on November 1, 1960 by New Zealand; on
November 2, 1960 by the Union of Soviet Socialist Relmblics; and on
June 23, 1961 by Argentina, Australia, and Chile; and an instrument
of accession was deposited with the Government of the United States
of America on June 8,1961 by the Polish People's Republic;
AND WHEREAS, pursuant to the aforesaid provision of Article XIII

of the said Treaty, the Treaty entered into force on June 23, 1961;

TIAS 4780
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Now, THEREFORE, be it known that I, John F. Kennedy, President
of the United States of America, do hereby proclaim and make public
the Antarctic Treaty to the end that the same and every article and
clause thereof shall be observed and fulfilled with good faith, on and
after June 23, 1961 by the United States of America and by the
citizens of the United States of America and all other persons subject
to the jurisdiction thereof.

IN TESTIMONY WHEREOF, I have caused the Seal of the United States
of America to be hereunto affixed.
DONE at the city of Washington this twenty-third day of June in

the year of our Lord one thousand nine hundred sixty-one
[sEAL] and of the Independence of the United States of America

the one hundred eighty-fifth.

By the President:
DEAN RUSK

Secretary of State

JOHN F KENNEDY

TEAS 47'41
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Mr. EILBERG. Does the application of U.S. criminal law imply in
any respect that the TTnited States is asserting a territorial claim?
Mr. MICHEL: No, Mr. Chairman. I would like to be clear in that

point. The United States does not assert a territorial claim, does not
recognize territorial claims asserted by others, and sees nothing in the
proposed legislation that could be argued to constitute an assertion of
a territorial claim.
Mr. EILBERG.. In order to avoid any apparent territorial claim by en-

acting this legislation, it should be made clear in the legislation it-
self, or perhaps in the legislative history that U.S. jurisdiction is based
on a constitutionally enumerated power of Congress, or on the na-
tionality principle.
Do you agree?

MICHEL. There could be technical problems in a prosecution
later if a specific principle were asserted as the legislative jurisdiction
base. A court might think that one of the other principles that might
be relevant would be the proper one.
I should think it would be preferable to reiterate in the legislative

history that the legislation is in no way intended to constitute a
territorial claim.
Mr. EILBERG. The Antarctic legislation, and I realize we are taking

advantage of your general information, does not specifically define
who is authorized to arrest, detain, and remove the offender, and in-
stead leaves this matter to the discretionary authority of the President.
Wouldn't it be preferable for the legislation itself to designate or

authorize certain U.S. officials to perform these functions? Shouldn't
specific procedures and criteria be contained in the legislation with
regard to the arrest, detention, and delivery of U.S. citizens?
Mr. MICHEL. I think the flexibility contemplated by the legislation

is a consequence of the flexibility of the situation at any one time
within Antarctica. The population there fluctuates considerably from
a low, I believe, of 60 that was mentioned, up to several thousand at
other times, and there might or might not be a person specified hi the
legislation available to perform these functions.

Also, over time—and it has taken a long time to reach this point
in the legislative process—it is possible that the composition of the
persons physically present in Antarctica could change, as it has .al-
ready changed from a primarily military to a primarily civilian
composition.
For those reasons, there seem to be advantages, I believe, in

leaving these details to regulations rather than specifying them in
the legislation.
Mr. EILBERG. If we join the two bills into one, we have a problem,

don't we?
Mr. MICHEL. I don't think so, sir, because the other bill, H.R. 763,

also—I'm sorry it does not contemplate regulations in the same way
that H.R. 6148 does.
But it deals with a different situation in which we are talking about

installations that are in existence and operations within foreign coun-
tries. Usually, it is going to apply where there is an established U.S.
presence.
I think the factual situations are distinguishable.
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Mr. EILBERG. As a result of the problems experienced by an abuseof Americans and tried in Mexico; some scholars have suggested thatCongress should attempt to apply Federal criminal law to Americancitizens anywhere in the world. The reason given for such an approachis that the American people would prefer to see their fellow country-men .tried at home, rather than in a foreign country which does notprovide adequate due process safeguards.
What type of reaction would we receive from those foreign countriesif we were to assert such extraterritorial jurisdiction?
Mr. MICHEL. There are considerable practical difficulties with asweeping proposal to try all U.S. nationals in the United States foroffenses they might commit in foreign countries.
You mentioned those yourself in this afternoon's hearing, as haveseveral of the previous witnesses.
The basic deficiency in the line of argument, as I see it, is that theassertion of jurisdiction by the United States could not effectively de-prive the territorial sovereign of jurisdiction.

. We would gain only a concurrent jurisdiction, which we could exer-cise only when the territorial soverign was prepared to relinquish itsown jurisdiction. I don't think the problem of Americans, who are inforeign jails because they have committed crimes in which the terri-torial soverign has had a significant interest of its own in wanting to
prosecute, would be satisfactorily solved by assertion of U.S.jurisdiction.
There is in S. 1437, the proposed revision of the criminal code, a

section—section 204—on extraterritorial jurisdiction which would be
more selective in prescribing extraterritorial jurisdiction where the
victim of the offense is a U.S. official or public servant, where the na-
ture of the offense is one in which the United States would have a gov-
ernmental interest, such as treason, sabotage against the United States,
counterfeiting of U.S. currency and so forth.
Mr. EILBERG. What about the case where there is no victim, such

as drug abuse?
Mr. MICIIEL. That is not covered by the proposed revision unless

the offense consists of the manufacture or distribution of drugs for im-
port into the United States.
The broad assertion of jurisdiction over all U.S. nationals seems to

me to have a number of practical problems, and just would not be a
complete solution to the fact that foreign states will continue to have
jurisdiction.
Mr. EILBERG. Yet this power is apparently clear under international

law, is it not?
Mr. MICHEL. There could be limitations, depending on the nature of

the offense. By and large, there is no serious difficulty with a state
legislating criminal jurisdiction over its own nationals for offenses
they commit in foreign countries.
Mr. EILBERG. Would it be reasonable for the U.S. to declare conduct

in a foreign country a crime where it is an offense under U.S.. law, .al-
though it is not a crime under the laws of the foreign country in which
the offense was committed?
Mr. MICHEL. There are statutes that do that. The espionage laws

have extraterritorial effect, and are crimes against the United States
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Government. I would think, certainly, that there are some other crimes
where there may be concurrent jurisdiction even though there would
be no counterpart in foreign law.
Mr. EILBERG. From that, I assume that other acts could be made

crimes, other than espionage?
Mr. MICHEL. Yes; where the governmental interest is the distin-

guishing characteristic, as in the espionage laws. The main bar to ex-
ercising broader jurisdiction over -U.S. citizens generally is a practical
one, rather than a constitutional or national law problem.
Mr. EILBERG. Thank you very much, Mr. Michel.
The hearing is now adjourned.
[Whereupon, at 4 p.m., the hearing was adjourned.]





APPENDIX

Hon. JOSHUA EILBERG,
Chairman, Subcommittee on Immigration, Citizenship and International Law,

House of Representatives, Washington, D.C.
DEAR MR. EILBERG: During my testimony yesterday on H.R. 763, I summarized

data relating to serious offenses committed by Department of Defense civilians
overseas, which were contained in our annual compilation of statistics on the
exercise of criminal jurisdiction by foreign tribunals over United States per-
sonnel. The statistics furnished were for the reporting period 1 December 1974-
30 November 1975. I promised to furnish the Committee a copy of the compila-
tion for the current reporting period, 1 December 1975-30 November 1976, as
soon as it became available.
Upon returning to my office from the hearing, I inquired as to the availability

of that current report, and discovered that it had, in fact, already been published.
Apparently, through an oversight, it had not been distributed to me at the time
of publication. A copy of the report is enclosed.
With respect to offenses committed by civilian employees and dependents, the

current report discloses that 293 civilian employees and dependents were charged
during the reporting period with serious offenses (exclusive of drug abuse of-
fenses). Eighty-two of those cases were released to the United States Govern-
ment for appropriate disposition and were not tried by foreign authorities. I have
requested the Department of the Army to examine the files of these 293 cases to
determine which of them would have been subject to H.R. 763 had that bill been
law during the reporting period. I will advise you of the results of that analysis
as soon as it has been completed.
On a related point, I advised the Committee during the hearing that 17 civilian

employees and dependents were currently serving sentences in foreign jails.
That information was based upon a separate report covering the quarter which

ended 28 February 1977. I have also now received the quarterly report for the

period ending 31 May 1977. The number of civilians in foreign jails as of that

date is 20.
Sincerely yours,

DEPARTMENT OF DEFENSE,
OFFICE OF GENERAL COUNSEL,

Washington, D.C., July 22, 1977.

BENJAMIN FORMAN,
Assistant General Counsel, International Affairs.

DEPARTMENT OF DEFENSE,
OFFICE OF GENERAL COUNSEL,
Washington, D.C., August 22, 1977.

Hon. JOSHUA EILBERG,
Chairman, Subcommittee on Immigration, Citizenship and International Law,

Committee on the Judiciary, House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: This letter supplements my letter of July 22, 1977 re-

lating to my testimony on July 21, 1977 on H.R. 763.
Appended as enclosure 1 to this letter is the statistical analysis you requested

of the major offenses subject to foreign criminal jurisdiction which would have

been subject to United States jurisdiction during the most recent reporting period

had H.R. 763 been in effect.
I was also asked by Mr. Harris for available data as to how many civilians

were court-martialed during the period 1947 through 1960. That data is set forth

in enclosure 2 to this letter. I have been advised by the Navy and the Air Force

that their data retrieval in this connection was hindered by inadequate record

information.
Sincerely yours,

Enclosures.

BENJAMIN FORMAN,
Assistant General Counsel, International Affairs.
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Within jurisdiction scope of H.R. 763 for the
period December 1975 to November 1976Total number  

of cases Army Navy Air Force

Offense:
(a) Murder 4 2 1 1(b) Rape 3 0 0 1(c) Manslaughter/negligent homicide 15 4 0 1(d) Arson 3 0 0 0(e) Robbery/larceny 195 2 5 2(f) Burglary 10 0 0 0(g) Aggravated assault 14 1 0 1(h) Simple assault 39 0 4 6

Total 283 9 10 12

Army Navy Air Force
GCM Sp. CM SCM GCM Sp. CM SCM GCM Sp. CM SCM

Year:
1947 
1948 
1949 

74  
95  
55  

1950 19 46 691  
1951 27 25 226  
1952 13 57 234  
1953 30 32 257 5 6 25  1954 22 34 374 1 7 27  1955 13 17 137 2 4 4 21  1956 15 13 102 1  2 5  1957 8 15 42 1  3  1958 5 5 13 1  1959 4  24  
1960 1  
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CONTROL OF CRIMINAL CONDUCT IN ANTARCTICA

(By Richard B. Bilder)*

The continent of Antarctica presently enjoys a unique experience:

the absence of serious crime. However, Professor Bilder urges that the

presence of numerous Americans in Antarctica, including several hundred

civilians who may not be covered by the present laws applicable to mili-

tary personnel or to acts within the special maritime and territorial

jurisdiction of the United States under Section 7 of Title 18 of the

United States Code, seems to call for legislation to control possible serious

criminal conduct by such civilians. After setting out the practical context

of the problems, the author explores the existing legal situation, the

relevant domestic and international legal considerations (including ques-

tions of territorial claims and the Antarctic Treaty), and the pros and

cons of possible remedial legislation. He concludes with a proposed draft

of an amendment to title 18 which would permit the United States to

prosecute and punish serious crimes by American nationals, and perhaps

certain nationals, in Antarctic.

He said there were no laws in the Antarctic, just the law of the mind and

the body. "But that's anarchy," I said. "You can't make your own laws, even in

the Antarctic." "That's what you think,' he said. He was absolutely mad.**

In the past decade, man has become firmly entrenched on the Antarctic con-

tinent. Eleven nations now maintain some thirty permanent stations in Antarctica,

with a total summer population of about two thousand persons and a winter pop-

ulation of nearly seven hundred.' In contrast to the popular image evoked by the

early expeditions of Scott, Amundsen, Shackleton, and Byrd,' modern Antarctic

exploration is a complex and large-scale enterprise employing the most up-to-date

technology. The howl of sled dogs has given way to the roar of airplanes and

traxcavators, Hershey bars have replaced pemmican, and a nuclear reactor looks

down on the lonely hut from which Scott began his tragic journey to the Pole.

While the Antarctic remains a land of danger, challenge and desolate beauty, the

slow encroachment of civilization is no longer in doubt.
The largest of these various national programs in Antarctica is that of the

United States, which presently operates five year-round stations on the continent

supporting a summer population of well over a thousand persons and a winter

population of about three hundred. All indications are that this United Sta
tes

Antarctic program will continue for the foreseeable future.

The scope and apparent permanence of this United States commitment in An-

tarctica suggest the need for inquiry into the question of control of cr
iminal

conduct in that area. As yet this problem is only hypothetical; there has to 
date

been no incident of serious criminal conduct on the part of either United 
States

military or civilian personnel on the continent.' However, in view of the 
recent

expansion of United States activities there, certain questions deserve ex
amina-

tion: To what extent are Americans and foreign nationals participating in 
the

United States program in Antarctica presently subject to either United States
 or

foreign law with respect to conduct normally punishable as criminal? If they are

not now subject to such law, what measures, if any, are desirable to deal 
with

*Associate Professor of Law, University of Wisconsin Law Scho
ol, B.A., 1949, Williams

College; LLB.. 1956, Harvard Law School. Formerly with the Offic
e of the Legal Adviser,

Department of State. The author wishes to express his gratitude to the 
Department of State,

the United States Navy and the National Selence Foundation for
 arranging his visit to

Antarctica in October 1964. However, the views herein expressed are
, of course, solely

the author's own.
•*Benjamin, Quick, Before it Melts 46 (1964).
1 Information supplied by Office of Antarctic Programs, National Sci

ence Foundation.

Antarctic seasons are the reverse of those in the Northern Hemisph
ere. The summer

operating season begins about October 1 (when aircraft can first begin r
egular flights from

New Zealand to McMurdo Station) and ends about March 1 (when te
mperatures become

too cold for aircraft to operate and the ice pack begins to form).
2 For descriptions of pre-World War II Antarctic exploration. see Byrd, Alo

ne (1938) ;

Byrd, Discovery (1935) ; Lansing, Endurance (1959) : Scott's Last Expedition
; The Jour-

nals of Captain R. F. Scott (1957) : Shackleton. South (192). On more r
ecent Antarctic

exploration, see, e.g., Ronne, Antarctic Conquest (1949) Siple, 90* South (1959). For an

interesting brief description of a visit to present-day Antarctica, see M
oorehead, Reporter

at Large, New Yorker, June 27, 1964, p. 39.
3 While detailed information is not available, there are indications that m

inor disciplinary

problems and intra-station frictions among-personnel have occasionall
y arisen. However,

-11 am not awa-e of any cases of physical violence or of the attempted imposition of sanct
ions

in such situations.
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the situation? What practical and legal factors, domestic and international, bear
on the shaping of such measures? Can a particular solution be suggested?
The problem of control of criminal conduct in such a remote and desolate

region has, of course, an intriguing character in itself. However, an analysis of
this situation may be of interest for other reasons as well. First, it illustrates
some of the complex considerations which enter into the rational adjustment of
international jurisdictional conflicts. Second, it indicates how international law
may shape and limit domestic legislation. Finally, it may suggest possible solu-
tions to analogous problems men may someday face in the exploration of outer
space.'

THE ANTARCTIC CONTEXT

A realistic analysis of the problem of control of criminal conduct in Antarctica
requires some understanding of the practical context—the unique Antarctic
environment and history; the nature, organization and scope of United States
Antarctic activities; and the structure of the American Antarctic community.
Some History: The Antarctic Treaty 5

Antarctica is a land of superlatives. It is the coldest, windiest, driest, highest
most remote, and most barren and lifeless of all the continents. Ice averaging
a mile in thickness covers more than ninety-five percent of its area, and tem-
peratures of almost 127 degrees below zero as well as winds of over 200 miles
per hour have been recorded. Despite its huge extent, equal to the size of the
United States and Europe combined, the very existence of Antarctica as a con-
tinent was not definitely established until the 1820's. It was 1899 before men
first wintered-over on Antarctic shores, and 1911 before Amundsen (and, shortly
thereafter, Scott) first reached the South Pole; men would not again set foot
on the Pole until 1956. Only in the 1930's, with expeditions such as those of
Byrd and Ellsworth, was there the beginning of systematic and extensive scien-
tific exploration of the region.
While there was considerable interest in Antarctica just following World War

II, the major turning point in Antarctic scientific exporation came with the or-
ganization by the International Council of Scientific Unions of the International
Geophysical Year, which ran from July 1957 to December 1958 and included as
a principal objective the comprehensive and coordinated accumulation of knowl-
edge about the region.° In accordance with the IGY program, by late 1957 twelve
countries had established over sixty stations on or near the continent and over
five thousand scientific and supporting personnel were involved in a broad and
diversified study of its secrets. The success of the IGY, coupled with an appre-
ciation of the scientific work yet to be done, led most of these countries, includ-

The analogy between legal problems in Antarctica and outer space has frequentlybeen noted. See, e.g., Jessup & Taubenfeld. Controls for Outer Space and the AntarcticAnalogy (1959). This analogy Is strengthened by paragraph 3 of the United NationsDeclaration of Legal Principles Governing the Activities of States in the Exploration andUse of Outer Space, U.N. Gen. Ass. O. Rec. 18th Sess., Supp. No. 15, at 15 (A/5515)(1962), which states that: "Outer space and celestial bodies are not subject to nationalappropriation by claim of sovereignty, by means of use or occupation, or by any othermeans."
The problem of jurisdiction over crimes committed on spacecraft, artificial intellitesand celestial bodies has already evoked considerable comment. See particularly the com-prehensive and interesting discussion in McDougal, Lasswell & Vlasic, Law and PublicOrder in Space 695-704 (1963). See also U.N. Gen. Ass. Off. Rec., su pra , para. 7, whichstates in part: "The state on whose registry an object launched into outer space iscarried shall retain jurisdiction and control over such object, and any personnel thereon,while in outer space." A recent moot court case argued at the April 1965 meeting of theAmerican Society of International Law in Washin,rton, D.C.. involved a hypotheticalmurder on the Moon of an English astronant by an American astronaut.
5 On Antarctica and its history, see Debenham, Antarctica (1961) ; Lewis, a Continentfor Science: The Antarctic Adventure (1965) ; Sullivan, Quest for a Continent (1957).For good briefer discussions, see U.S. Antarctic Projects Officer. Introduction to Antarc-tica (1964) ; Taubenfeld, A Treaty for Antarctica, 1960-1964 Int'l. Cong. 243 (1961) ;President's Special Report on United States Policy and International Cooperation inAntarctica, H.R. Doc. No. 358, 88th Cong., 2d Sess. (1964) [hereinafter cited as President'sSpecial Repot t].
60n the my, see Eklund & Beekman Antarctica Polar Research and DiscoveryDuring IGY (1963) ; Sullivan, Assault on the Unknown (1961) ; Hearings on the Interna-tional Geophysical Year, The Arctic and Antarctic. House Comm. on Interstate and For-eign Commerce, 85th Cong., 2d Sess. (1958). Good briefer discussions include Baldwin,The Dependence of Science on Law and Government—The Inte,national GeophysicalYear—A Case Study, 1964 Wis. L.Rev. 78; Sullivan, The International Geophysical Year,1959 Int'l Cong. 257.
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ing the United States, to decide to continue their Antarctic programs afte
r the

end of the IGY.7
A troublesome and complex aspect of recent Antarctic history has

 been the

problem of territorial claims.' By 1956 seven nations had formally mad
e claims

to particular areas 9—despite the inhospitable character of the co
ntinent; its

questionable economic, political, or strategic value; " the absence
 until very

recently of anything resembling permanent settlements; and the doubtful 
valid-

ity of any international legal basis for the assertion of claims to sovereig
nty in

Antarctic circumstances." These separate claims covered in aggregate 
about

eighty percent of Antarctica." However, the resulting legal si
tuation was

chaotic. For example, the claims of Chile, Argentina and the United 
Kingdom

to the Antarctic Peninsula and various sub-Antarctic islands were 
overlapping

and conflicting." Some states recognized the claims of certain claimants whi
le

vigorously denying the claims of others." The United States, despite extensi
ve

exploration and other activities in Antarctica, had both refrained from 
mak-

ing any formal territorial claim itself and refused to recognize the valid
ity of

'On recent United States activities, see U.S. Navy, Task Force 43, Report
 on Opera-

tion Deepfreeze 65; the bimonthly Antarctic Journal of the rnited States, which in

January 1966 replaced the National Science Foundation's monthly Antar
ctic Report and

the U.S. Antarctic Project Officer Bulletin (issued 10 times a year) ; and the 1960,
 1961,

1964 and 1965 hearings on Antarctica held by the Subcommittee on Territoria
l and In-

sular Affairs of the House Committee on Interior and Insular Affairs. An excelle
nt source

of information on the activities of foreign countries is the Polar Record, a
 journal pub-

lished by the Scott Polar Research Institute, Cambridge, England.

8 For general discussions of the claims problem, see Christie, The Antarctic Prob
lem

(1951) ; Jessup & Taubenfeld, op. cit. supra note 4. pt. II: Hanessian, Antarc
tica: Current

National late, eats and Legal Realities, 1958 Proceedings Am. Soc'y Int'l L. 145; Hayton,

The "American" Antarctic, 50 Am. J. Int'l L. 583 (1956) • Waldock, Disputed 
Sovereignty

in the Falkland Island Dependencies, 25 Brit. Yb. Int'l L. 311 (1948) ; Commen
t, Claims

to Sovereignty in Antarctica, 28 So. Cal. L. Rev. 386 (1955).
These include Argentina, Australia. Chile, France, New Zealand, Norway,

 and the

United Kingdom. South Africa claims certain sub-Antarctic islands. See gener
ally Hayton,

National Interests in Antarctica (1959) ; Dater, Sovereignty in Antarct
ica, in appendix

to Gould, the Polar Regions in Their Relations to Human Affairs 36-54
 (1958). Certain

of the statements of claim are collected in 46 U.S. Naval War College. In
ternational Law

Documents 1948-49, at 217-45 (1950), and 10 Polar Record 163 (1960). 
Brief discussions

of each country's claim are set forth in the opening statements of 
various delegates to

the Antarctic Conference printed in The Conference on Antarctica, 'Was
hington, October

15-December 1, 1959, Dept. State Pub. 7060 (1960).
18 To date, no commercially significant deposits of minerals have been 

found, and even

if such were discovered, costs of exploitation and transportation might
 well be insuper-

able. Other suggested economic uses of the continent, such as for 
refueling points for

trans-south polar flights, giant cold-storage warehouses or tourism, s
eem little related to

need or practically. Antarctic missile or submarine bases would violate the
 Antarctic

Treaty, and moreover, would be prohibitively expensive, easily detect
ed, and of marginal

additional strategic use given the potentialities of modern weapons
 systems. However.

the continent does offer ,q•qty,ise as a 1,ase ex-loitation of the teeming biological

resources of the Antarctic Ocean, which constitutes one of the world's 
richest potential

sources of food supplies.
"Concerning the legal issues raised by Antarctic claims, see I Hac

kworth, Digest of

International Law 449-77 (1940) ; Hayton. Polar Problems and 
International Law. 52

Am. J. Intl L. 746 (1958) ; Simsarian, The Acquisition of Legal
 Title to Terra Nullius,

53 Pol. Sci. Q. 111 (1938) : references cited note 8 supra.
International law has generally required that priority of discover

y and exploitation be

followed by "effective occupation" in order to confer sovereignty 
over previously un-

claimed territory. See opinion of Judge Huber in The Island of Pa
lmas (United States

v. Netherlands). in Scott. Hague Court Reports 83 (Perm. Ct. Arb.
 1032), 2 U.N. Rep.

Int'l Arb. Awards 829 (1949). However, there are indications that 
little in the way of

"effective occupation" is required in the case of uninhabited. Inhospi
table areas. See The

Clipperton Island Arnitration, France-Mexico 1931, translated in
 26 Am. J. Int'l L. '390

(1932) ; Legal Status of Eastern Greenland, P.C'.T.J.. ser. A /B. No. 53 (1933
).

The12  20 percent of Antarctica thus far unclaimed lies between 90° and
 150° west longi-

tude, and comprises principally Marie Byrd Land as to which there is tacit 
recognition of

United States nrioritv.
"In 1947-1948 naval encounters between British and Argentine wars

hips resulting

from such disputes were only narrowly averted. For diplomatic excha
nges illustrating

this continuing controversy, see. e.g., 5 Polar Record 228-40 (1948) ; 6 id. a
t 413-18 (1952) ;

7 id. at 212-26 (1954). '1”,e United Kingdom attempted to bring the-e
 claims disputes

before the International Court of Justice, but its application was dis
missed for failure of

Chile and Argentina to consent to the court's jurisdiction. Antarctica Cas
es, [1955] I.C.J.

Refl. 12. 15.
"The United Kingdom, Australia. New Zealand, France and Norway a

ppear mutually

to recognize each others' claims. See, e.g., Hayton. op. cit. supra note 
9; Comment, 28

So. Cal. L. Rev. 386. 390 (1955) (giving references). However, as to 
United Kingdom

nonrecognition of Chilean and Argentinean claims, and vice versa, see note 
13 supra.
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any claims made by other countries 15 Other states, including the Soviet Union,took a position similar to that of the United States!'
The success of the IGY made particularly apparent the need for establishingsome legal arrangement which would provide a stable and reasonable environ-ment for the continuation of scientific activities on the continent. Discussionsbetween the United States and the eleven other governments then engaged insubstantial IGY Antarctic activities led to a formal meeting of the twelve gov-ernments' at the International Conference on Antarctica, held in Washingtonin late 1959.18 This exceptionally well-prepared conference produced the text ofthe Antarctic Treaty, which was signed on December 1, 1959, and entered intoforce on June 23, 1961, upon ratification by all twelve of the governments at-tending the Conference!'
Of the treaty's many interesting provisions," those concerning territorial claimsand jurisdiction have particular relevance for this discussion.
The treaty does not attempt a final solution of the claims problem. Instead itattempts to set the problem aside, at least temporarily, by freezing existing po-sitions and establishing a moratorium on new claims while the treaty is in force.Article IV provides:

1. Nothing contained in the present Treaty shall be interpreted as:(a) a renunciation by any Contracting Party of previously asserted rightsof or claims to territorial sovereignty in Antarctica;
(b) a renunciation or diminution by any Contracting Party of any basisof claim to territorial sovereignty in Antarctica which it may have whetheras a result of its activities or those of its nationals in Antarctica, orotherwise;
(c) prejudicing the position of any Contracting Party as regards itsrecognition or non-recognition of any other State's right of or claim or basisof claim to territorial sovereignty in Antarctica.
2. No acts or activities taking place while the present Treaty is in forceshall constitute a basis for asserting, supporting or denying a claim to ter-ritorial sovereignty in Antarctica or create any rights of sovereignty inAntarctica. No new claim, or enlargement of an existing claim, to territorialsovereignty in Antarctica shall be asserted while the present Treaty is inforce.

Similarly, the treaty deliberately leaves the question of personal jurisdictionfor the most part unresolved. It provides a limitation of jurisdiction solely withrespect to observers carrying on inspections under the treaty, and to exchangescientists and members of their staffs (hereafter referred to collectively as"privileged" foreign nationals), who are to be subject only to the jurisdiction ofthe country of which they are nationals. As to jurisdictional conflicts involving

15 However, the United States has expressly reserved its right to make a territorialclaim. See U.S. Invitation to Twelve Nation Antarctic Conference, May 2, 1958, reprintedin President's Special Report at 23. For the evolution and various statements of theUnited States position, see 1 Hackworth, op. cit. supra note 11; 2 Whiteman, Digest ofInternational Law 1232-63 (1963).
For18  the Soviet position, see Statement of the U.S.S.R. Delegate to the AntarcticConference, printed in The Conference on Antarctica, supra note 9; Toma, Soviet AttitudeTowards the Acquisition of Territorial Sovereignty in the Antarctic, 50 Am. J. Int'lL. 611 (1956).
" Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, SouthAfrica. the Soviet Union, the United Kingdom, and the United States.
18 The public conference documents are set out in The Conference on Antarctica, supranote 9.
19The United States ratified on August 18, 1960. For text see The Antarctic Treaty,December 1, 1959 [1962] 12 U.S.T. & O.I.A. 794, T.I.A.S. No. 4780, also reprinted in thePresident's Special Report at 26, and in 41 Dept. State Bull. 911, 914-17 (1959). ForUnited States legislative history, see Hearings Before the Senate Committee on ForeignRelations on Ex. B. 86th Cong.. 2d Sess. (1960) ; S. Exete. Rep. No. 10, 86th Cong., 2dSess. (1960) ; 106 Cong. Rec. 15914-17, 15974-89, 16044-69, 16090-114 (1960) (Senatedebates).
20 The tretaty is binding on the parties for at least :10 years. It is applicable to thearea south of 60° south latitude, including all ice shelves; however, rights under inter-national law respecting the high seas are not affected. Inter alia, military activities ofany nature, nuclear explosions, and the disposal of radioactive wastes are prohibited inthe treaty area, but military personnel and equipment may be used for scientific researchor any other peaceful use. To ensure observance of these provisions, any party may atany time unilaterally carry out inspections or aerial surveillance anywhere in the treatyarea. Provision is made for scientific cooperation and exchange of scientists and infor-mation, for periodic meetings of parties, and for accession to the treaty by other 'states.Three countries have thus far acceded: Poland (June 8, 1961), Czechoslovakia (June 14,1962), and Denmark (May 20, 1965).
Good brief discussions of the treaty and its background are found in Hanessian. TheAntarctic Treaty 1959, 9 Int'l & Comp. L.Q. 436 (1960) ; Hayton, The Antarctic Settlementof 1959, 54 Am. J. Intl. L. 349 (1960) ; Taubenfeld, supra note 5.



119

"non-privileged" foreign nationals, the so
le obligation of the parties is to cons

ult

together with a view to reaching a mu
tually acceptable solution.' Article V

III

provides:
1. In order to facilitate the exercise of 

their functions under the present

Treaty, and without prejudice to the r
espective positions of the Contracting

Parties relating to jurisdiction over al
l other persons in Antarctica, ob-

servers designated under paragraph 1 of
 Article VII and scientific personnel

exchanged under subparagraph 1(b) of Art
icle III of the Treaty, and mem-

bers of the staffs accompanying any such 
persons, shall be subject only to the

jurisdiction of the Contract.ng Party of wh
ich they are nationths in respect

of all acts or omissions occurring while they ar
e in Antarctica for the purpose

of exercising their functions.
2. Without prejudice to the provisions of 

paragraph 1 of this Article, and

pending the adoption of measures in pursuanc
e of sub'paragraph 1(e) of

Article IX, the Contracting Parties concerne
d in any case of dispute with

regard to the exercise of jurisdiction in Antarc
tica shall immediately consult

together with a view to reaching a mutually 
acceptable solution.

In addition, article IX (1) mentions -measures 
regarding (e) questions relat-

ing to the exercise of jurisdiction in Antarctica" as 
one of the measures appro-

priate to discussion by the periodic Consultative
 Meetings of the Contracting

Parties. However, to date there has been no compreh
ensive discussion or recom-

mendation concerning this subject.

United States Activities in Antarctica'

The United States program in Antarctica is now in its ten
th year and involves

expenditures of about twenty-eight million dollars per 
annum.' Responsibility

for implementation of the program is divided principally
 between the National

Science Foundation and the United States Navy." In 
addition, the Department

of State has responsibility for certain international as
pects of the program and

provides for interagency coordination within the government
. Other government

agencies participate as their special interest and expertise requ
ire.

The National Science Foundation, an independent government a
gency, is respon-

sible for all United States scientific activities in Antarctica, co
llectively referred

to as the United States Antarctic Research Program.2' Th
e Foundation imple-

ments this program principally through the extension of gr
ants to American

universities and scientific institutions, the transfer of funds
 to other govern-

mental agencies (such as the Weather Bureau and Bureau of S
tandards), and

contractual arrangements with certain private concerns, provi
ding for the carry-

21 There is reason to believe that certain countries at the Antarcti
c Conference, includ-

ing the United States, were prepared to support a provision establishing exc
lusive juris-

diction by each state over all its own nationals. Howe
ver, certain claimant countries

were concerned that such a provision might impair the statu
s of their territorial claims,

and the more limited provision resulted.
22 For a statement of present United States policy, see Sisco

, The United States Pro-

gram in Antarctica, 1 Antarctic J. of the United States 1 (196
6). An excellent history

of the organization and development of the United States pr
ogram is set forth in Dater,

Organizational Development of the United States Antarctic Program, 1954-1965, 1

Antarctic J. of the United States 5 (1966). For a detailed desc
ription of current activities

and research, see Plans and Events of the 1965-66 Summer Sea
son, 1 Antarctic J. of the

United States 5 (1966).
22 About eight million dollars is contributed by the Nationa

l Science Foundation and

the remainder by the Navy. Since 1954 the United States has 
expended $285--300 million

on its Antarctic program.
24 The basic instrument defining functions is Bureau of the B

udget Circular No. A-51

of August 3, 1960 on "Planning and Conduct of the United States
 Program in Antarctica,"

reprinted in Hearings Before the Subcommittee on Territor
ial and Insular Affairs of

the House Committee on Inte,ior and Insular Affairs, 87th •Cong., 1st 
Sess., Ser. 11, at

17-18 (1961). This circular has been slightly modified by the President'
s statement of

February 19, 1961, abolishing the Operations Coordinating B
oard, and by the establish-

ment in April 1965 by the Acting Secretary of State of the Antarc
tic Polley Group. This

group, composed of the Assistant Secretary of State for Internation
al Organization Affairs,

the Assistant Secretary of Defense for International Security Affa
irs, and the Director of

the National Science Foundation, acts as a formal high-level coordina
ting structure

within the executive branch. See Hearings Before the Subcommitt
ee on Territorial and

Insular Affairs of the House Committee on Interior and Insular Affa
irs, 89th Cong., 1st

Sess., Ser. 6, at 34 (1965). An informal Interagency Coordinatin
g Committee on Antarctic

functions as a working-level means of coordination. There hav
e been proposals in Con-

gress, opposed by government agencies concerned, for establishment of a 
"Richard E. Byrd

Antarctic Commission" to oversee United States activities. See var
ious hearings referred

to in note 7 supra.
25 The Foundation's Office of Antarctic Programs carries operating 

responsibility. It

maintains close liaison with the Committee on Polar Research of
 the nongovernmental

National Academy of Sciences, which in turn is represented on the S
cientific Committee

on Antarctic Research of the nongovernmental International Coun
cil of Scientific Unions.
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4ng out of specific research projects in Antarctica as proposed by these institu-tions and agencies. The Foundation also promotes arrangements for the exchangeof scientists between the United States and other Antarctic treaty parties main-taining stations or expeditions in Antarctica.The Navy bears responsibility for the planning and implementation of logisticoperations in support of the research program, including the construction, opera-tion and maintenance of United States Antarctic stations and the transport ofUnited States personnel, supplies and equipment. This Navy aspect of the pro-gram has become known as "Operation Deepfreeze," and is carried out 1)3 theCommander, United States Naval Support Force Antarctica, who acts as SeniorUnited States Representative in Antarctica."
How many people are involved? 27 During the 1964-1965 season approximately1,300 persons were present on the continent at some time or other in connec-tion with the American program. As might be expected, the summer populationfar exceeded that in winter. The peak American population in the summerof 1964-1965 was about 1,150; the winter population was 290.The relative number of military personnel to civilians is significant to theproblem of control of criminal conduct. While United States activities in Ant-arctica are wholly peaceful and scientific in purpose, the size and complexityof the Navy's logistic task has resulted in a large preponderence of militarypersonnel. Of the 1,150 persons participating in the United States programin Antarctica during 1964-1965 summer season, some 900 were military andabout 250 civilian. Of. 289 persons wintering-over at United States stationsduring the 1964-1965 winter season, 251 were military and only 38 civilian.Thus, military personnel typically make up more than seventy-five per centof the United States party.
While most of the United States party are American nationals, a few are not.Of course, almost all United States military personnel are Americans. However,of about 250 civilians in Antarctica under auspices of this program during the1964-1965 summer season, about 30 were foreign nationals.' In addition, ofsome 100 civilians visiting United States Antarctic stations for brief periodsduring the 1964 summer season as special visitor, about half were foreignnationals. On the other hand, only one of the 38 civilians wintering-over inUnited States stations in 1965 winter season was a foreign national—in thatcase, a Soviet exchange scientist. Most of these foreign nationals were nationalsof countries also parties to the Antractic Treaty.' Such foreign nationals eitheron the continent under United States auspices or physically present at UnitedStates stations or on United States field parties will, for brevity, hereafter bereferred to as "accompanying" foreign nationals.Some American scientists participate in foreign programs. Thus, during the1964-1965 summer season eight Americans spent a substantial part of the periodat foreign stations or with foreign field parties.' During the following winter,one American scientist wintered-over at the Soviet Union's Mirnyy station.In recent years, all members of the United States Antarctic party have been

28 On recent Navy activities, see U.S. Navy, Task Force 45, Report on Operation Deep-freeze 65.
27 The statistics used in this Article are derived from U.S. Navy, Task Force 43, Reporton Operation Deepfreeze 65, and from information furnished by the National ScienceFoundation's Office of Antarctic Programs. While winter figures are presumably accurate,summer figures are only approximate. Also, the summer figures do not include about 35civilian scientists (including several women) and 48 crew members of the U.S.N.S. Eltantin,an Antarctic (multi-discipline) research vessel operated for the Foundation by the MilitarySea Transportation Service. The number of United States personnel in Antarctic and themilitary-civilian ratio have remained relatively stable over the last ten years.28 Again, this figure must be regarded as only approximate. For example, certain scientistsreceiving grants through United States institutions may be permanent or temporary residentaliens.
28 Foreign scientists from treaty countries may technically fall into the category of"exchange scientists," and thus be exempt under the treat, from United States j irisdic-tion. In fact, while certain exchanges (United States-Soviet exchanges, for example) arehandled on a formal reciprocal basis, most are not, thus raising a question in this regard.During the 1965-1966 summer session, scientists from Belgium. Chile, Norway, Japan,Germany, and the Soviet Union, and nonscientific representatives from Argentina, Australia,Belgium, Chile, Japan, South Africa, and the United Kingdom will accompany the UnitedStates expedition.
88 During the 1965-1966 summer season, United States scientists joined the expeditionsof Argentina, Australia, Chile, Japan, South Africa, and the Soviet Union, and a UnitedStates nonscientific representative accompanied the Belgian expedition.



121

present under official auspices; there have been no private expenditures or
tourists 31 Moreover, all United States personnel on the continent have been male.
Where do these Americans and accompanying foreign nationals live in Ant-

arctica? The main extra-continental staging point for United States Antarctic
activities is a major facility established at Christchurch, New Zealand, under
agreement with that country.' On the continent itself, members of the United
States party are for the most part based at one of five United States stations:
McMurdo Station, located on Ross Island (and, associated with it, Williams Air
Field, built on the Ross Ice Shelf), the largest station and principal continental
staging point; Byrd Station, constructed under the ice in Marie Byrd Land;
Amundsen-Scott South Pole Station, at the Pole itself; Palmer Station, newly
constructed near the tip of the Antarctic Peninsula; and Plateau Station, pres-
ently under construction in Queen Maud Land on the Polar Plateau. In the sum-
mer season, Hallett Station and two small meterological stations are also
manned. Another station, Eights Station in Ellsworth Land, was recently closed.
The permanent stations are generally well equipped and provide surprisingly
comfortable living conditions.
While some of these stations are located in the as yet unclaimed sector of Ant-

arctica, others are in claimed areas. Thus, McMurdo Station is within territory
claimed by New Zealand, and Palmer Station is in an area claimed separately by
the United Kingdom, Chile and Argentina. Also, American field parties frequently
operate in areas of Antarctica claimed by other countries.
In the summer season, there is a constant flow of men and supplies between

Christchurch and McMurdo Station, and between the stations and field parties
within Antarctica, and personnel are frequently away from the stations on sci-
entific field parties or support missions. During the long night of the Antarctic
winter, however, personnel rarely leave the immediate station area, and the sta-
tions, isolated from each other and the outside world, must be wholly self-
sufficient. No ships can penetrate the ice pack in these months, and only one
emergency flight has thus far successfully been made from New Zealand to the
continent during this period.
At each Antarctic station, there is a military or naval officer-in-charge who is

in command of all military personnel and has responsibility for providing sup-
port to scientific personnel and their operations. The officer-in-charge is also gen-

31 An exception was the privately-sponsored Finn Ronne Antarctic Expedition of 1947-
1948 (which included two wives of expedition members). In January 1966 a private tourist
party sponsored by the Argentine government visited the Antarctic peninsula traveling
aboard an Argentine naval transport. Almost all the tourists were United States citizens,
and most were women.

32 Agreement on Operations in Antarctica, Dec. 24, 1958 [1959] 9 U.S.T. & O.I.A. 1502,
T.I.A.S. No. 4151, extended October 18, 1960 [1061] 11 U.S.T. & O.I.A. 2205, T.I.A.S.
No. 4591.

33 The relative size of the stations and distribution of United States personnel is indi-
cated in the following tables, which are adapted from statistics presented in U.S. Navy,
Task Force 43, Report on Operation Deepfreeze 65, at 102. Navy figures do not give a
military-civilian breakdown for the summer season. During the 1965 summer season,
Hallett Station was in the process of being closed down for year-round operations and
Palmer Station was not yet in operation. Eights Station was closed down in November
1965 and Plateau Station is presently in process of construction.
[ See the following table :]

U.S. PERSONNEL IN ANTARCTICA

Austral summer 1965

Small
Station McMurdo Byrd Pole Hallett Eights stations In field Total

Average  758 66 38 25 15 8 31 941
High  961 110 71 62 27 13 61  

Austral winter 1965

Mirnyy
McMurdo Byrd Pole Eights Palmer (U.S.S.R.) Total

Military 208 19 14 6 4  251
Civilian 12 9 7 5 5 1 39

Total. 220 28 21 11 9 1 290

I Includes 1 Soviet exchange scientist.
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erally responsible for maintaining the safety, health, order and morale of the sta-tion. In addition, the National Science Foundation appoints, from among thesenior scientific personnel present, a station scientific leader who exercises au-thority over the station scientific program and personnel. The officer-in-charge andstation scientific leader are generally coequal in status, except in emergencies,when the former assumes full authority.
What of the future? It seems likely that the United States will continue tomaintain a substantial Antarctic program at about the present level for some time- to come. Prospects for useful scientific study are far from exhausted.34 Moreover,general policy considerations might support continuation of such a program atleast so long as other nations, including the Soviet Union, remain active in thisarea. On the other hand, since the present level of personnel is adequate to thescientific work to be done, there is little reason to expect that the number of' Americans in Antarctica will substantially increase in the near future. However,while the size of the American Antarctic community is unlikely to change dramat-ically, its composition might. Thus, any transfer of Antarctic logistic supportfunctions from military to civilian agencies or private contractors could producea significant increase in the numbers and proportion of the civilian population.Moreover, as the safety and comfort of Antarctic life increase, it is not impossibleas a long-term prospect that women, or even families, may eventually become partof the Antarctic scene.

THE PRESENT LEGAL SITUATION

If a member of the United States party were to commit in Antarctica someact which would normally be considered criminal if committed in the UnitedStates or some other civilized region, what law would apply? Since there has asyet been no occasion to test this question, neither experience nor specific prece-dent offer guidance. Let us examine the various possibilities.
Applicability of United States Law
Where can one look for United States law possibly applicable to criminal con-duct in Antarctica? The laws of the several states would hardly be construed toextend to that region,' so such law, if it exists, must be federal law. Moreover,since there is no federal common law of crimes,36 the source must be found in fed-eral statutes.' However, there is no federal statute specifically addressed tocriminal conduct in Antarctica. Therefore, if criminal acts in Antarctica are infact proscribed by United States law, it must be because some broader federalcriminal statute, not in terms covering crimes in Antarctica, can be construed toembrace such conduct.
In examining various federal statutes to test their possible applicability toconduct in Antarctica, certain principles should be kept in mind. First, theapplication of the statute to conduct in Antarctica must be constitutional. Con-gress has no express general authority either to enact criminal law or to controlconduct of Americans or, even more clearly, foreigners abroad. Consequently,authority to control conduct in Antarctica, if it exists, must be justified as areasonable exercise of some other power granted Congress by the Constitution,read, perhaps, with the "necessary and proper" clause.38 Moreover, the statute

For discussion of Antarctic scientific activities, see Gould, Antarctica—Continent ofInternational Science, 150 Science 1775 (1965). The topic is also explored in variousarticles appearing in the September 1962 issue of Scientific Ammica. See generally refer-ences cited in notes 5 and 6 supra.
" State criminal statutes are normally construed as applicable only within state boun-daries, except where the statute clearly indicates otherwise. See People v. Beam. 40 Cal.2d, 709, 715, 256 P. 2d 317, 320 (1953). See generally Harvard Research in InternationalLaw, Jurisdiction With Respect to Crime, 29 Am. J. Intl L. Spec. Supp. 435, 466, 470-71,473, 485 (1935) [hereinafter cited as Harvard Research in International Law]. As to pos-sible constitutional limits on state power to punish extraterritorial crime, see HartfordAce. & Indem. Co. v. Delta & Pine L-and Co., 292 U.S. 143 (1934) ; Home Ins. Co. v. Dick,281 U.S. 397 (1930) ; Note, 1957 Wis. L. Rev. 164. See also statements that power to punishcrimes committed on the high seas has been delegated to the federal government, Crapov. Kelly, 83 U.S. (16 Wall.) 610, 623 (1872) (dictum) ; McDonald v. Mallory, 77 N.Y. 546,553 (1879) (dictum). Contra, Skirlotes v. Florida, 313 U.S. 69 (1941), indicating that astate may apply its criminal law to conduct of its own citizens on the hieh seas.

• 38 United States v. Hudson, 11 U.S. (7 Cranch) 32 (1812) ; United States v. Hall, 98 U.S.343 (1878) (by implication).
81 See Viereck v. United States, 318 U.S. 236, 241 (1943) ; United States v. Flores, 289U.S. 137, 151 (1955) ; Jones v. United States, 137 U.S. 202, 211 (1890) ; United States v.Britton, 108 U.S. 199, 206 (1885).
"Cf. United States v. Classic, 313 U.S. 299 (1941) ; United States v. Hall, 98 U.S. 343(1878).
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must, as so applied, meet "due process" requirements by giving clear notice of
such applicability to persons potentially covered. 39 Normally this principle has
been invoked only with respect to ambiguities in the substantive description of
the offense. However, it is arguably relevant also where there is ambiguity
respecting the place in which such conduct is prohibited."

Second, statutes expressly applicable solely to conduct within "the United
States," its "territories," its "possessions" or "areas subject to its jurisdiction"

could not be applied to Antarctica without raising serious problems under the

Antarctic Treaty. As previously indicated, the United States has never asserted

any territorial claim in Antarctica, and article IV (2) of the treaty would appear

to bar it from now uoing so. The application to Antarctica of statutes so framed
might imply such a claim."

Finally, even where the locus of application of a federal criminal statute is not

expressly so limited, it will ordinarily be construed as applying only to conduct

within the United States." The courts have said that they will apply such a

statute to extraterritorial conduct only when Congress has made it apparent

that the statute should have such effect."

American Military Personnel

Regardless of the possible applicability of other federal statutes to American

nationals in Antarctica, American military personnel in Antarctica are in any

event clearly subject to United States law by reason of the provisions of the

Uniform Code of Military Justice." The code is by its terms applicable, inter alia,

to all "members of a regular component of the armed forces," 'I- and it "applies in

all places."" It provides a comprehensive body of criminal and disciplinary law

capable of fully regulating the conduct of military personnel in Antarctica and

of subjecting violators to punishment."
Interesting practical problems might nevertheless arise due to unique Antarctic

conditions. Thus, in the case of serious offenses by military personnel, court-

martial on the continent itself might be impracticable, and the most reasonable

procedure might be to remove the offender to New Zealand, Hawaii, or the con-

tinental United States for trial. However, if the offense were committed by a

member of a wintering-over party, removal would be impossible until the station

was relieved in the Antarctic spring.

30 See, e.g., United States v. Harriss, 347 US. 612, 617 (1954) ; Lanzetta v. New J
ersey,

303 U.S. 4a1, 453 (1939) ; United States v. Resnick, 299 U.S. 207, 209-10 (1936) ; 
McBoyle

v. United States, 283 U.S. 25 (1951) ; United States v. TViltberger, 18 U.S. (5 Wh
eat.) 76,

94-96 (1820) (by implication).
43 Th e fact that the crime was malum in se might diminish the weight given suc

h con-

siderations. However, I have found little direct authority on this complicat
ed question.

In United States v. Cordova, 89 F. Supp. 298, 302 (RD.N.Y. 1950), which
 involved such a

question of locus, the court, paraphrasing Justice Holmes in the MeBoyle 
case, supra note

39. sta+0 : "It is, of course. ridiculcus to suppose . . . that any crimin
al considers the text

of the law before he murders or steals. At the same time it is importan
t that a rule of

conduct must te consi, eted in the light of the 'picture' it evokes in the 
common mind."

For another suggestion that the rule of strict construction applies to the pla
ce of commission

as well as the elements of a crime, see the dissenting opinion of Mr. Justice
 Gray in United

States V. Rodgers, 150 U.S. 249, 278-79 (1893).
41 The position of the evecutive that the United States does not exercise 

sovereignty in

Antarctica would appear binding on the courts. See Jones v. United S
tates, 137 U.S. 202,

211 (1890) ; Williams v. Suffok Ins. Co., 38 U.S. (13 Pet.) 415, 420 (1839
) ; United States

v. Shiroma, 123 F. Supp. 145 (D. Hawaii 1954) ; Kuwahara v. Acheson
, 96 F. Supp. 38, 40

(S.D. Cal. 1951). But see Vermilya-Brown Co. v. Connell, 335 U.S
. 377, 380 (1948).

As to what constitutes "the United States," its "territories." "posses
sions," or "areas

subject to its jurisdiction," see, e.g., United States v. Spelar. 338 U.S. 217 (1
949) ; Vermilya-

Brown Co. v. Connell, supra. See generally Green, Applicability of American 
Law to Overseas

Areas Controlled by the United States, 68 Harv. L. Rev. 781 (1955). 18 U.S.C
. § 5 (1964)

defines the term "United States" as used in that title in a territorial 
sense as including "all

places and waters, continental or insular, subject to the jurisdiction of the 
United States,

except the Canal Zone."
42 See, e.g., Steele v. Bulova Watch Co., 344 U.S. 280, 288 (1952) : 

Foley Bros. v. Filordo,

356 U.S. 281. 285 (1P49) ; Blackmer v. United States, 284 U.S. 
421, 437 (1932) ; United

States v. Bowman, 260 U.S. 94, 98 (1922) ; American Banana Co. v. 
United Fruit Co., 213

U.S. 347. 357 (1909) ; Restatement, Foreign Relations Law of 
the United States § 38

(Tent. Draft 1962) [hereinafter cited as Restatement. Foreign Rel
ations Law].

43 See. e.g., Blackmer V. United States, supra note 4?; United 
States v. Bowman, supra

note 42, But cf. Ve. milya-Brown v. Connell, 335 U.S. 377, 381 (1948).

44 10 U.S.C. §§ 801-940 (1964).
"10 TT.S.C. §802 (1964).
"10 U.S.C. § 805 (1964) ; see Thompson v. Willingham, 217 F. 

Supp. 901, 903 (M.D.

Pa. 1962).
4/ Punitive articles of the code are set forth in subchapter X (arts. 

77-134), 10 U.S.C.

fi 877-934 (1964). Provisions on apprehension and restraint a
re set forth in subchapter II

(arts. 7-14), 10 U.S.C. §§ 807-14 (1964). Provisions respecting 
nonjudicial punishment and

courts-martial are contained in subchapters III-IX (arts. 15-76), 
10 U.S.C. §§ 815-76

(1964).
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Special problems might also arise where a member of the armed forces allegedlycommitting an offense while at a foreign station or on a foreign field party washeld in foreign custody. Presumably United States military authorities wouldrequest the foreign authorities to surrender the offender in order to permit trialby United States court-martial. However, while foreign governments might accedeto such requests in practice as a matter of comity, their obligation to do so underany existing extradition agreements would appear doubtful." Typically, such ex-tradition agreements require both that the offense for which extradition is soughtbe committed "within the territory" or "within the jurisdiction" of the requestingstate arid that the offender be found "within the territory" of the requested state."While the United States might conceivably argue a broad meaning of "jurisdic-tion" as encompassing the extraterritorial jurisdiction established over its mili-tary personnel by the Uniform Code,' it is difficult to see how the United Statescould maintain either that the offense occurred within its territory or that theoffender was found in another state's territory. Such an assertion would clearlybe inconsistent with the United States position neither claiming Antarctic terri-tory itself nor recognizing such claims by other states.
American Civilians

With respect to American civilians in Antarctica, the situation is more complex.Under our federal system, the main burden of control of criminal conduct witilnthe United States is carried by state law, and the federal government has for themost part legislated in this area only interstitially and with respect to mattersof particular federal concern. Moreover, a number of statutes which might other-wise have bearing on Antarctic conduct are expressly limited in coverage toconduct within the United States or areas subject to its jurisdiction.' Even stat-utes not having such express territorial limitations would, under the rule previ-ously noted, normally be construed as having only such territorial application.'However, several categories of federal criminal statutes are clearly intended tohave extraterritorial application and bear closer examination as of possible rele-vance: the Uniform Code of Military Justice itself; the group of statutes concern-ing crimes in "the special maritime and territorial jurisdiction of the Un. tedStates"; and a variety of miscellaneous criminal statutes applicable to particulartypes of criminal conduct outside the United States.
The Uniform Code of Military Justice.—The possibility that the code might beapplicable to American civilians in Antarctica arises from the language of para-graphs (11) and (12) of article 2 of the code which purport to embrace withinits coverage, respectively, "persons serving with, employed by, or accompanyingthe armed services outside the United States" and "persons within an area leasedby or otherwise reserved or acquired for the use of the United States which isunder the control of the Secretary concerned and which is outside theStates." However, even apart from the difficulty of construing the languageof either of these paragraphs to cover the special factual and legal situation ofAmerican civilians in Antarctica," it is virtually certain that the code could notconstitutionally be so applied. A line of recent Supreme Court decisions involving

48 In the absence of an extradition treaty a state has no obligation to surrender fugitiveoffenders to another state. Factor v. Laubenheimer, 290 U.S. 276, 287 (1933) ; UnitedStates V. Rauscher, 119 U.S. 407, 411-12 (1886) ; Ex parte McCabe, 46 Fed. 363. 370-73(W.D. Tex. 1891) ; Chandler v. United States, 171 F. 2d 921, 935 (1st Cir. 1948) (dictum),cert. denied, 336 U.S. 918 (1949). However, the United States has on occasion obtainedextradition of a fugitive as an act of comity. See United States v. Insult, 8 F. Supp. 310(N.D. III. 1934) ; 4 Hackworth, op. cit. supra note 11, at 11-12.
48 See, for a recent example, articles I and IV of United States-Swedish ExtraditionConvention of 1961, T.I.A.S. No. 5496. See also Terlinden v. Ames, 184 U.S. 270, 289(1902) ; In re Taylor, 118 Fed. 196 (D. Mass. 1902).
88 However, an Attorney General's opinion of 1873 construed the words "committedwithin the jurisdiction" in the 1852 United States-Prussian Extradition Treaty as refer-ring only to locality. 14 Ops. Att'y Gen. 281 (1875).
See, for instance, the list of civil and criminal statutes having express territoriallimitation set out in Vermilya-Brown Co. v. Connell, 335 U.S. 377, 356-87 p. 12 (1948),and in Mr. Justice Jackson's dissent, id. at 398-401 nn. 10 and 11.52 See note 42 supra.

5'10 U.S.C. §§ 202(11),(12) (19.64).
84 Thus, as regards article 2(11), in view of the scientific purpose of the United Statesprogram and the Navy's purely supporting role, only a few civilian technicians inAntarctica have any direct contractual relation with the military forces. As regards article2(12), while the Navy has certain operational support functions with respect to UnitedStates Antarctic stations, they are not formally under the control of the Secretary of theNavy. Moreover, any United States policy formally considering its Antarctic stations asbeing under Navy control and as reserved or required by the United States might raisedifficulties under both the demilitarization and claim moratorium provisions of theAntarctic Treaty.
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attempted courts-martial of American civilian employees and dependents accom-
panying United States military forces at United States bases abroad has held
that such American civilians, wherever they may be, cannot, at least in peace-
time, be subjected to United States military court-martial so as to deprive them
of the right to trial by jury and other procedural rights guaranteed by the Con-
stitution.55 The effect of these decisions has been to nullify substantially, if not
strike• down completely, paragraph (11), and probably also paragraph (12), of
article 2.55 American civilians in Antarctica have a more tenuous relation with
the military than the civilians involved in these cases, and the arguments for
non-applicability of the code to their situation would consequently be even
stronger.
The Special Maritime and Territorial Jurisdiction.—The problem of control

of criminal conduct in special areas or situations such as Antarctica is not unique
in American experience. From the earliest days of the Republic, Congress has had
to deal with analogous problems. One obvious case involves the regulation of con-
duct in United States territories and possessions, and Congress has usualy en-
acted special legislation for each such area." (Of particular relevance for present
purposes, however, are such special situations as American ships in interstate or
foreign waters, or on the high seas; federal lands "enclaves") within the several
states, either reserved upon grant of statehood or subsequently acquired by pur-
chase or cession; guano islands appertaining to the United States; and, most
recently, American aircraft over interstate or foreign waters, or over the high
seas. To deal with the control of criminal conduct in this latter group of situa-
tions, Congress has gradually evolved what is in effect a special and limited
criminQl code, applicable to major crimes within the so-called "special maritime
and territorial jurisdiction of the United States."
This statutory scheme may be briefly described. Section 7 of Title 18 of the

United States Code 55 defines the "special maritime and territorial jurisdiction
of the United States" as folows :

The term "special maritime and territorial jurisdiction of the United States",
as used in this title, includes:
(1) The high seas, any other waters within the admiralty and maritime

jurisdiction of the United States and out of the jurisdiction of any particu-
lar State, and any vessel belonging in whole or in part to the United States
or any citizen thereof, or to any corporation created by or under the laws
of the United States, or of any State, Territory, District, or possession
thereof, when such vessel is within the admiralty and maritime jurisdiction
of the United States and out of the jurisdiction of any particular State.
(2) Any vessel registered, licensed, or enrolled under the laws of the

55 McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960) ; Grisham V. Hagan,
361 U.S. 278 (1960) ; Kinsella v. United States as rel. Singleton, 301 U.S. 234 (1969) ; Reid
v. Covert, 354 U.S. 1 (1957) ; cf. Toth V. Qua' lea, 350 U S. 11 (1955). For discussion of these
cases, see, e.g., Everett, Military Jurisdiction Over ( ivilians, 1966 Duke L.J. 866; Note,
Criminal Jurisdiction Over Civilians Accompanying American Armed Forces Overseas, 71
Harv. L. Rev. 712 (1958) ; 46 Va. L. Rev. 576 (1960). These decisions do not reach "petty
offenses." although the armed services have apparently refrained from trying civilians for
such offenses. Military base commanders have limited disciplinary and exclusionary powers
as regards civilians on military bases, see Cafeteria Workers V. McElroy, 367 U.S. 886
(1961), but this principle would not seem applicable to Antarctic stations, which are not
military reservations.

54 While the cases involved only articles 2(11) and 3(a) of the code, the reasoning
would seem to cover article 2(12) as well.

57 U.S. Const. art. IV, § 3 specifically empowers Congress to make rules and regulations
respecting United States territory. For an example of such legislation, see the Organic
Act of Guam. 48 U.S.C. § 1421 (1964).

Several such statutes furnish suggestive analogies with regard to the Antarctic problem.
For example, the provision establishing criminal jurisdiction over the guano islands reads:

All acts done, and offenses or crimes committed, on any island, rock or key men-
tioned in section 1411 of this title [guano islands appertaining to the United States].
by persons who may land thereon, or in the waters adjacent thereto, shall be deemed
committed on the high seas, on board a merchant ship or vessel belonging to the
United States; and shall be punished according to the laws of the United States
relating to such ships or vessels and offenses on the high seas, which laws for the
purpose aforessid are evtended to such island, rocks and keys.

48 U.S.C. §.1417 (1964) This provision was upheld in Jones v. United States, 137 U.S.
292 (1890). Also of interest is 48 U.S.C. § 644a (1964), extending the jurisdiction of the
District Court for the District of Hawaii. inter alia. to Canton and Enderbury Islands

(which are held in "condominium" with the United Kingdom), with a proviso that such
extension should not be construed as prejudicial to the United Kingdom's claim to the
islands, and extending the laws of the United States relating to civil acts or criminal
offenses consummated or committed on the high seas on board a vessel belonging to the
United States to acts or offenses on the two islands. Cf. Yandell v. Transocean Air Lines,
253 F. 24 622 (9th ('ir. 1957).

58 18 U.S.C. § 7 (1964).

96-873 0 - 78 - 9
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United States, and being on a voyage upon the waters of any of the Great
Lakes, or any of the waters connecting them, or upon the Saint Lawrence
River where the the same constitutes the International Boundary Line.
(3) Any lands reserved or acquired for the use of the United States, and

under the exclusive or concurrent jurisdiction thereof, or any place pur-
chased or otherwise acquired by the United States by consent of the legisla-
ture of the State in which the same shall be, for the erection of a fort,magazine, arsenal, dockyard, or other needful building.
(4) Any island, rock, or key containing deposits of gauno, which may, at

the discretion of the President, be considered as appertaining to the United
States.
(5) Any aircraft belonging in whole or in part to the United States, or

any citizen thereof, or to any corporation created by or under the laws of the
United States, or any State, Territory, district, or possession thereof, while
such aircraft is in flight over the high seas, or over any other waters within
the admiralty and maritime jurisdiction of the United States and out of
the jurisdiction of any particular State.
Other sections of title 18 provide that certain types of conduct, when com-

mitted within the "special jurisdiction" as so defined, shall constitute federal
crimes. The conduct thus proscribed is arson, assault, maiming, embezzlement
and theft, receiving stolen property, false pretenses, murder, manslaughter,
attempts to commit murder or manslaughter, malicious mischief, rape, androbbery.' Other federal statutes vest the Unitcd States district courts with
jurisdiction over all offenses against the United States,' and provide that,
as regards venue, the trial of all offenses begun or committed upon the high
seas, or elsewhere out of the jurisdiction of any particular state or district
shall be in the district where the offender is rrested or first brountt.'

The provisions of title 18 relating to the special maritime and territorial
jurisdiction are intended to provide at least a minimal framework of legal con-
trol over conduct in the areas and situations covered. If Antarctica, or even
United States stations on the continent, can be considered as within this special
jurisdiction, American civilians (and American military personnel and probably
foreign nationals as well) are subject to United States law with respect to most
serious offenses they may there commit.
At least one type of situation clearly falls within the- special jurisdiction—

criminal conduct occurring either on board American naval or other vessels on
the waters off the Antarctic continent or on board American military or civil air-
craft over such waters. Paragraphs (1) and (5) of section 7 of title 18 are by
their terms applicable in such cases.' In fact, since the United States does not
recognize any territorial claims in Antarctica, it would presumably also not
recognize the existence of any "territorial waters," and the "high seas" might
consequently be considered to extend to the very shores of the continent.' In any
ease, the admiralty jurisdiction of the United States has been held to extend even
to American ships within foreign territorial waters."
An interesting problem is posed by the fact that in many areas of Antarcticapermanent ice shelves extend out for considerable distances from the continent

and, in winter, the Antarctic Ocean may be covered for hundreds of miles from

60 18 U.S.C. §§ Si, 113, 114, 661, 662, 1025, 1111(b), 1112(b), 1113, 1363, 2031, and 2111(1964).
60 18 U.S.C. § 3231 (1964).
61 18 U.S.C. § 3238 (1964).
62 Neither the Constitution nor statutes define the phrase "admiralty and maritimejurisdiction" as used in article III, § 2. See generally Unjted States v. Flores 289 U.S. 137(1933) ; United States v. Rodgers, 150 U.S. 249 (1893). The phrase "out of the jurisdictionof any particular state" means only the states of the United States and not foreign govern-ments. Wynne v. United States, 217 U.S. 2,34 (1910).
63 Thus, the Convention on the Territorial Sea and Contiguols Zone, April 29, 1958,T.I.A.S. No. 5639, defines the territorial sea as an extension of land territory over whichsome state has sovereignty. Article I of that convention provides : "The sovereignty ofa state extends, beyond its land territory and its internal waters, to a belt of sea adjacentto its coast, described as the territorial sea." Conversely. article I of the Convention onthe High Seas, April 29, 1958 [1963] 13 U.S.T. & O.I.A. 2312, T.I.A.S. No. 5200, provides :"The term 'high seas' means all parts of the sea that are not included in the territorialsea or in the internal waters of a State."
64 United States v. Flores, 289 U.S. 137 (1933) ; United States v. Rodgers. 150 U.S. 249(1893). However, the admiralty and maritime jurisdiction cannot be extended over land.Jones v. United States, 137 U.S. 202, 211 (1890).
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shore and ice shelves by vast fields of pack ice. Would American stations or field
parties on such ice, or aircraft over it be covered by paragraphs (1) and (5) of
section 7? It would seem reasonable to construe pack ice, which melts and breaks
out to sea in the spring, as "high seas" within the meaning of the statute. Its
physical state is temporary and it occupies areas normally part of the high seas.
Moreover, it is clearly not subject to territorial claim by any state, and no par-
ticular territorial jurisdiction is applicable.' Consequently, it would appear
within the rationale and purpose of the concept of the special jurisdiction."
On the other hand, the permanent ice shelves are physically and functionally an
extension of the continental ice cover, and there seems little reason to view them
differently from the continent itself as far as application of the statute is con-
cerned. In fact, Article VI of the Antarctic Treaty implicitly treats these ice
shelves as part of the continent rather than the "high seas": it provides that
the treaty "shall apply to the area South of 600 South Latitude, including all ice
shelves . . . ," but that the treaty shall not affect any rights under international
law regarding the "high seas" within this area. Moreover, scientific studies sug-
gest that large portions of the Antarctic "continent," including those areas in
which many United States activities are conducted, may in effect be permanent
ice shelves covering land areas otherwise below sea level. To make application
of section 7 turn on such distinctions would seem impractical.
What of the Antarctic continent (and permanent ice shelves) itself? The only

provision of section 7 which might arguably apply is the first clause of para-
graph (3) which includes within the special jurisdiction "any lands reserved or
acquired for the use of the United States, and under the exclusive or concurrent
jurisdiction thereof." However, the applicability of this language to the Antarctic
situation appears doubtful for several reasons.

First, any executive or judicial characterization of United States Antarctic
stations, or, a fortiori, broader areas of Antarctica, as "reserved or acquired for
the use of the United States" or under its "exclusive or concurrent jurisdiction"
could be argued to be inconsistent with the United States position refraining
from claiming territory in the Antarctic, and might well both raise problems
under article IV (2) of the treaty and cause friction with other Antarctic Treaty
parties. It is unlikely, for example, that New Zealand would agree that McMurdo
Station, which is within territory New Zealand claims, is "reserved or acquired
for the use of the United States" and its "exclusive or concurrent jurisdiction."
Nor would the United Kingdom, Chile, or Argentina be likely to welcome such
characterization of Palmer Station, which is within an area each of them claims.'
Courts might weigh such considerations heavily in construing this paragraph.'

Second, the legislative history of paragraph (3) and its statutory predeces-
sors indicates that the intent of Congress in enacting that provision was solely
to cover the special problem of federal enclaves and other federal areas within
the several states, pursuant to authority granted in this respect by article I,

65 The Harvard Research in International Law, at 585-86, comments: "It is extremely
doubtful whether . . Ice fields or ice floes can be regarded as territory or subject to
territorial authority." See generally Colombos, International Law of the Sea 118 (5th
rev. ed. 1962) ; International Law Comm'n, Report on the Regime of the Territorial
Sea 20 (1952), in 2 International Law Comm'n Yearbook 1952, at 32, suggesting that the
limits of the territorial sea are not affected by whether or not is is frozen.

66 See United States v. Holmes, 18 U.S. (5 Wheat.) 412 (1820), indicating that whether
the offender is on or in the sea may be irrelevant to application of the statute.

in As to the political consequences of a holding that United States Antarctic stations
are within United States jurisdiction, compare the State Department letter ouoted
by Mr. Justice Jackson in his dissent in Vermily-Brown Co. v. Connell, 335 U.S. 377
(1948) :

Any holdinz that the bases obtained from the Government of Great Britain on 99
years leases are "possessions" of the United States in a political sense would not in
the Department's view be calculated to improve our relations with that Go-ernment.
Moreover, such a holding might very well be detrimental to our relations with other
foreign countries in which military bases are now held or in which they might in
the future be sought.

Id. at 402 n. 12 (dissenting opinion).
68 In The Charming Betsy, 6 U.S. (2 Cranch) 64, 117-18 (1804), Mr. Chief Justice

Marshall stated "[An act of congress ought never to he construed to violate the law of
nations' if any other possible construction . . ." Accord, Lauritzen v. Larsen, 345 U.S. 571,
57R (1953) ; Sandberg v. McDonald, 248 U.S. 185. 195 (19181: MseLend v. United States,
229 U.S. 416. 434 (1913) : cf. The Nerehle, 13 U.S. (9 Cranch) 388, 423 (1815). See also
Cook v. United States. 288. U.S. 102 (1933), holding that United States courts could
not acquire jurisdiction by a treaty violation.
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section 8, clause 17 of the Constitution. ° The paragraph has in practice only
been applied to such areas." Moreover, the other paragraphs of section 7 sug-
gest that where Congress intended to cover special situations outside the United
States, it did so expressly.
Third, even if paragraph (3) could as a technical matter be construed to cover

the Antarctic situation, a problem of "due process" might remain. Would this
language fairly serve to put persons in Antarctica on notice that the criminal
provisions of the special jurisdiction were applicable to Antarctic conduct? 71

Finally, the above arguments suggest that at most paragraph (3) could be
construed as applicable only to United States stations themselves; it could
not be construed as applicable throughout Antarctica. Thus, even assuming the
most liberal construction of paragraph (3) and hence the ambit of the special
jurisdiction, its reach in Antarctica would still be limited.
The 1950 case of United States v. Cordova,' involving an assault by a pas-

senger on a United States flag aircraft on other passengers while in flight over
the Atlantic Ocean between San Juan, Puerto Rico and New York, suggests that
the federal courts may construe the provisions of the special jurisdiction quite
narrowly. Section 7, as enacted in 1948, included only the first four of its present
five paragraphs; that is, there was no express coverage of aircraft over the high
seas. Despite a finding that the accused had in fact committed the assault, the
court in Cordova arrested judgment for want of jurisdiction, holding that the
offense was neither committed on board an American "vessel" nor on the "high
seas" within the meaning of section 7 as it then read." This decision led directly
to a 1952 amendment of section 7 which added present paragraph (5) .74

Miscellaneous Statutes. There are a surprising number of miscellaneous fed-
eral statutes either expressly or by implication applicable to Americans, and
sometimes foreign nationals as well, outside the United States. For example,
treason, espionage, fraud against the government, counterfeiting, perjury, and

69 18 U.S.C. § 7 (1964) was based on Act of June 11, 1940, ch. 323, 54 Stat. 304,
amending Act of March 4, 1909, ch. 321. § 272, 35 Stat. 1142. The Provision that hos
become paragraph (3) was originally § 3 of the Act of April 30, 1790, 1 Stat. 112,
punishing murder and manslaughter committed "within any fort, arsenal, dock-yard,
magazine, or in any other place or district of country, under the sole and executive
jurisdiction of the United States." Before 1940, the predecessor of the present § 7 still
referred to "exclusive jurisdiction." However, by the Act of June 11, 1940, 54 Stat. 304,
Congress amended the section to read "exclusive or concurrent jurisdiction" to meet
certain issues raised by the further development of doctrine concerning jurisdiction over
Ferleral enclaves within the States. The reviser's note to the 1948 revision indicates that,
while the term "special maritime and territorial jurisdiction" was substituted for the
previous words "the crimes and offenses defined in sections 451-468 of this title shall
be punished as herein prescribed," the extent of the special jurisdiction as originally
enacted was carefully preserved. See generally Hart & Wechsler, The Federal Courts and
the Federal System 1090 (1953). Note also that the Assimilative Crimes Act, 18 U.S.C.
§ 13 (1964), which is clearly intended to apply only to such Fe'e-al enclaves. in terms
extends to "any of the places now existing or hereafter reserved or acquired as provided
in section 7 of this title.'

7° See, e.g., Bowen v. Johnston, 306 U.S. 19 (1939) ; James v. Dravo Contracting Co.,
302 U.S. 134 (1937) ; Note, Federal Areas: The Confusion of a Jurisdictional-Geographi-
cal Dichotomy, 101 U. Pa. L. Rev. 124 (1952).

71 See notes 39 & 40 supra.
72 89 F. Supp. 298 (E.D.N.Y. 1950).
73 Jury was waived in the case. See generally Brown, Jurisdiction of United States

Courts Over Crimes in Aircraft, 15 Stan. L. Rev. 45 (1962) ; Hilbert, Jurisdiction in
High Seas Criminal Cases, 18 J. Air L. & Com. 427 (1951) ; 19 J. Air L. & Co. 25 (1952)
(criticizing decision) ; Note, 36 Cornell L.Q. 374 (1951).
For another instance of narrow construction, see United States v. Bevans, 16 U.S.

(3 Wheat.) 336 (1818), where the Supreme Court, speaking through Mr. Chief Justice
Marshall, held that Federal courts had no ju,isdiction to try an indictment for mur4er
committed on a United States naval vessel in Boston Harbor under either § 8 of the
Crimes Act of 1790, which granted federal courts jurisdiction over murder on any
"river, haven, basin, or bay out of the jurisdiction of any particular state," or § 12 of
the act, which granted jurisdiction over murder "within any fort, arsenal, dock-yard,
magazine, or in any other place . . . under the sole and exclusive jurisdiction of the
United States." Cf. United States v. Tully, 140 Fed. 899 (C.O.D. Mont. 19051. Compare
United States v. Wiltberger, 18 U.S. (5 Wheat.) 76 (1820), where the Court, again
through Mr. Chief Justice Marshall. held that Federal col, rts had no jurisdiction to try
an indictment for manslaughter committed on an American merchant ship while 30
miles up the River Tigris in China under § 12 of the Crimes Act of 1790, which gave
Federal courts jurisdiction over manslaughter when committed on "the high seas," despite
the fact that § 8 of the act presumably gave the Federal courts jurisdiction over murder
in the circumstances involved. But see United States v. Rodgers, 150 U.S. 249 (1893),
where the Court held that the Great Lakes were to be deemed "high seas" within the
meaning off a statutory predecessor to the present 18 U.S.C. § 7 (1964).74 Act of July 12, 1952, ch. 695, 66 Stat. 589. For committee reports on the bill, see
S. Rep. 
1952). 

No. 1155, 82d Cong., 2d Sess. (1952) ; H.R. Rep. No. 2257, 82d Cong., 2d Sess.
( 
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draft and income-tax evasion are punishable even where the conduct occurs
outside the United States, presumably even in Antarctica.' However, while these
statutes cover a variety of offenses, they leave many other types of offenses
uncovered—particularly those of most practical significance as respects the
order of the American community in Antarctica. Consequently, they are of
little potential significance with respect to the practical problem of control of
conduct on the Antarctic continent.
Summary as to American Civilians.—In sum, United States criminal law

appears to be applicable to American civilians on board ships or on aircraft
over Antarctic seas, and probably also to such civilians while on non-permanent
Antarctic pack ice. On the other hand, it appears highly doubtful that American
civilians on the Antarctic continent itself are covered by present United States
law with respect to general criminal conduct.
Such legal ambiguity obviously complicates the practical problem of dealing

with any offenses that might occur on the continent. Thus, if a serious offense
such as homicide, assault and battery, theft, or arson were committed, the mili-
tary officer-in-charge or station scientific leader concerned might reasonably
wish to take steps to apprehend and, where necessary, restrain the alleged
civilian offender and arrange for his prompt removal from Antarctica to New
Zealand, Hawaii, or the continental United States. However, since such conduct
may not be technically criminal, not being covered by any United States law,
there may be no basis for either official or citizen's arrest.' An American citizen
outside the United States territory remains protected by the Constitution from
deprivation of liberty by United States governmental authorities without due
process of law. Moreover restraint and removal in such circumstances might
constitute possible grounds for a tort action for assault, false imprisonment, or
false arrest's Interesting problems might arise as to what tort law would be appli-
cable to such action."

79 See, e.g., 18 U.S.C. § 2381 (1964) (treason "within the United States or elsewhere") ;
18 U.S.C. § 953 (1964) (private correspondence with a foreign government by any
citizens "wherever he ma:y be"). Under the principle of United States v. Bowman, 260
U.S. 94 (1922), statutes may be given extraterritorial application when intended to
protect important governmental interests. This would probably result in such construction
of a great many Federal statutes controlling such conduct, e.g., bribery and graft of
government officials, 18 U.S.C. §§ 201-23 (1964), offenses involving coins and currency,
18 U.S.C. §§ 331, 332 & 336 (1964), and conspiracy to defraud the United States, 18
U.S.C. §§ 371-72 (1964).

78 The Federal statutes respecting arrest are 18 U.S.C. §1 3041-43 & 3053 (1964). As to
both official and citizen's arrest, see e.g., United States v. Coplon, 185 F. 2d 629 (2d Cir.
1950) ; United States v. Guller, 101, F. Supp. 176 (E.D. Pa. 1951).

77 The most definitive statement of this principle is in Reid v. Covert, 354 U.S. 1, 3
(1957), w ere the Court said: "At the beginning we reject the idea that when the United
States acts against citizens abroad it can do so free of the Bill of Rights."

78 See, for example, the court's suggestion that an action for false imprisonment might
lie under analogous circumstances in United States ex rel. Iroigt v. Toombs. 67 F. 2d
744, 745 (5th Cir. 1933). However, whether a court or jury would award more than
nominal damages in such a case seems questionable. See also Hart & Wechsler, op. cit.
supra note 69, at 1215.
The Feder 11 Tort Claims Act specifically excludes "any claim arising out of assault,

battery, false imprisonment, [or] false arrest . . . ." 28 U.S.C. § 2680(h) (1964). In any
event, the act is not applicable to "any claim arising in a foreign country," 28 U.S.C.
§ 2680(k) (1964), and Antarctica would seem to be a "foreign country" for these purposes.
See United States v. Spelar, 338 U.S. 217 (1949), stating Oat the act is geared to the sover-
eignty of the United States. However, the exercise of sovereignty is not the only cri-
terion applied by the courts. See, e.g., Burns v. United States, 240 F. 2d 720 (4th Cir.
1957) ; Callas v. United States, 253 F. 2d 838, 842 (2d Cir. 1958) (concurring opinion).
For the problem which might arise were the act, which applies the lex loci delicti, to be
applicable in Antarctia, see note 79 infra.

See also Villareal v. Hammond, 74 F. 2d 505 (5th Cir. 1934). suggesting the possibility
of a prosecution for kidnapping under suc:1 circumstances. However, just as United
States criminal law appears not to cover the offense itself, it might not cover measures
taken to deal with the offender.
'9 It seems probable that United States courts would apply the law of the forum to

such cases. Of course, United States courts will normally apply the law of the place where
the tort occurs. See Slater v. Mexican Nat'l R.R., 194 U.S. 120 (1904) ; Lauritzen v. Larsen, •
345 U.S. 571, 583-84-(1953) (dictum) ; Goodrich, Conflict of Laws § 92 (1964) ; Restate-
ment, Conflict of Laws §§ 377-78 (1934). However, there are suggestions that vi,ere
the phce has not local law, as in Antarctica. the law of the forum should be applied.
See Clba R.R. v. Crosby. 222 U.S. 473, 478 (1912) : American Banana Co. v. United Fruit
Co., 213 U.S. 347, 355-56 (1909) ; cf. Dicey, Conflict of Laws 939 (7th ed. 1958). Judge
Frank in Walton v. Arabian Am. Oil Co.. 233 F. 2d 541, 645 (2d. Cir. 1956), suggested
that in such a case courts might apply the substantive law of the country most closely
connected to the parties and their conduct. Cf. Babcock v. Jackson, 12 N.Y. 2d 473, 191
N.E. 2d 279. 240 N.Y. S. 2d 743 (1963) (on the evolving "center of gravity" or "grouping of
contacts" doctrine), 63 Co'um. L. Rev. 1212 Restatement (Second), Conflict of Laws
§ 779(1). (1958) : Morris, The Proper Law of a Tort, 64 Harv. L. Rev. 881, 888 (1951) ;
Note, 52 Va. L. Rev. 302 (196.6).
Analogous situations arise in the absence of proof of foreign law, where the forum
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As in the case of military offenders, there would also be a problem as to the
applicability of extradiction agreements to secure custody of American civilians
committing crimes while at foreign stations or on foreign field parties. However,
an extradition request to a foreign government in a case involving an American
civilian would raise not only the previously noted problems of territorial locus
of the offense and the offender, but also the question whether such conduct in fact
constituted a crime under United States law—normally a sine quo non of appli-
cation of such extradition agreements.8°

Foreign Nationals
The problems which arise respecting the question of applicability of United

States criminal law to American civilians on the Antarctic continent occur in an
even more acute form as regards the applicability of that law to foreign nationals.

It will be recalled that, regardless of the question of such applicability of
United States law to foreign nationals generally, privileged foreign nationals can-
not be subjected to United States law without violation of Article VIII (1) of the
Antarctic Treaty. This provision would appear self-executing under the treaty
clause of the Constitution."
As to non-privileged foreign nationals, they would at most be subject to United

States law only in situations where American civilians themselves would be so
covered. Thus, non-privileged foreign nationals who are members of the United
States military service,' on board American ships or aircraft on the high seas,'
or violating one of the various miscellaneous statutes applicable without limita-
tion as to locus of the offense or nationality of the offender,' would appear cov-
ered by United States law just as are American nationals. However, it is most
unlikely that courts would permit court-martial of friendly foreign civilian na-
tionals while forbidding such trial of American nationals, and the problems
inherent in application of section 7 to conduct on the continent are in no way

will usually apply its own law. See Leary v. Gledhill, 8 N.J. 260, A. 2d 725 (1951). But see
Philip v. Marci, 261 F. 2d 945 (9th Cir. 1958).

Another possible analogy is the situation regarding torts committed on board vessels
on the high seas, where the applicable law is normally the law of the flag state. See
Lauritzen v. Larsen, supra; Restatement, Conflict of Laws § 406 (1934) ; ColomLos, op.
cit. supra note 65, at 284. The law of the forum is also normally applied to maritime
collisions on the high seas. See the Scotland, 195 U.S. 24, 29-40 (1881). See generally
Comment, 41 Sornell L.Q. 243 (1956).

83 For instance, the United States-New Zealand extradition agreements require that
the offense be one punis')able under the requesting state's laws and subject to its "juris-
diction," and that the offender be present in the territory of the requested stote. These
agreements are a composite of parts of several extradition agreements between the United
States and the United Kingdom which have been made appli(able to the United States
and New Zealand: Treaty of August 9, 1842, art. X. 8 Stat. 572, T.S. No. 119; Treaty of
July 12, 1889, 26 Stat. 1508, T.S. No. 139 

' 
• Treaty of December 13, 1900, 32 Stat. 1864, T.S.

No. 391; Treaty of April 12, 1905, 34 Stat. 2903, T.S. No. 458.
Involuntary removal of a civilian offender through New Zealand might raise certain

problems, including w'ether such removal came within the Agreement on Antarctic
Operations, which permits "transit of United States personnel . . . through New Zealand."
Conceivably, an offender might seek release from detention through the New Zealand
courts. United States authorities could not make an arrest in New Zealand without that
government's consent. See I Hackwood, Digest of Internationol Law 624-28 (1940) ;
2 id. at 309-13. If New Zealand gave such consent, 18 U.S.C. § 3042 (1964) would permit
such arrest.

81 U.S. Coast. art. VI, § 2;  see e.g.
' 

Bacardi Corp. v. Domeneeh, 311 U.S. 150, 161
(1940) ; Sei Fujii v. State, 38 Cal. 2o:1 718, 242 P.2d 617 (1952) 

' 
• Restatement, Foreign

Relations Law § 157 • Evans, Self-Executing Treaties in the United States of America, 30
Brit. Yb. Int'l L. 178 (1953).

82 The Uniform Code is applicable to all "members" of a regular component, and makes
no distinction as to nationality. Application to foreign nationals who are such "members"
would not appear to raise any international legal problem. See Restatement, Foreign
Relations Law § 31(b) ; Harvard Research in International Law, Draft Convention, art.
6(a), at 440.

83 See, e.g., Lauritzen v. Larsen, 345 U.S. 571, 586 (1953) ; In re Ross, 140 U.S. 453,
472 (1891).

84 See, e.g., Rocha v. United States, 288 F.2d 545 (9th Cir. 1961) ; Note, 45 Calif. L.
Rev. 199 (1957).

85 Although the theory of the Reid v. Cobert line of cases does not seem directly appli-
cable to aliens overseas, at least certain constitutional protections are available to non-
enemy aliens in the United States. See Russian Volunteer Fleet v. United States, 2S2
481 (1931) Wong Wing v. United States, 163 U.S. 228, 238 (1896) ; Yick Wo v. Hopkins,
118 U.S. 356, 369 (1886). The situation as to aliens overseas is more doubtful. Although
American citi-ens abroad are guaranteed their constitutional rights, see Best v. United
States, 184 F.2d. 131 (1st Cir. 1950), nonresident enemy aliens have been denied the pro-
tection of the fifth amendment, Johnson v. Eisentrager, 339 U.S. 763 (1950). But cf.
Home Ins. Co. v. Dick, 281 U.S. 397, 411 (1930) (dictum). In the so-called "Insular Cases"
the Supreme Court has distinguished between funoamental and artificial rifxh's. shielding
only the former from invasion. See e.g. Balzac v. Puerto Rico, 258 U.S. 298, 312 (1922) ;
Downes v. Bidwell, 182 U.S. 244, (1901). See also Rassmussen v. United States, 197
U.S. 516 (1905).
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diminished by the fact that foreign rather than American nationals are involved.
In fact, as a practical matter, courts would probably adopt a particularly narrow
construction of such statutes with respect to their possible application to foreign
nationals in Antarctica, since difficult problems of both international law and
foreign relations might otherwise be raised.'

This again, as in the case of American civilians, suggests thorny practical prob-
lems if a foreign national with the United States party committed a serious
offense. In particular, there would appear no basis for either forcibly transport-
ing such a foreign offender to the United States or for requiring his extradition
by a foreign government having custody.

THE APPLICABILITY OF FOREIGN LAW 87

If United States criminal law has only very limited applicability to criminal
conduct by American civilians and foreign nationals on the Antarctic continent,
what of foreign law? To what extent does foreign criminal legislation, and at least
the possibility of prosecution in foreign courts, potentially fill this legal vacuum?

Relevant Foreign Law
In contrast to the United States, the seven countries claiming territory in

Antarctica ( the United Kin7dom," Australia," New Zealand,' France," Nor-
way,' Chile," and Argentina,"), and also South Africa," have either specifically-
enacted legislation governing criminal conduct in Antarctica or appear to con-
sider their domestic criminal legislation applicable to areas they claim.
The situation differs considerably among these countries as respects both the

specificity of legislation involved and the theory of jurisdiction asserted. Thus,
the United Kingdom, New Zealand, Australia and South Africa have enacted stat-
utes specifically addressed to the Antarctic situation. On the other hand, France
and Argentina have not enacted special legislation, but treat claimed areas as
part of their metropolitan territories and thus subject to their domestic law. As
to coverage, French, Argentinian and Norwegian law are apparently applicable to
conduct by any one within the areas these countries claim. South Africa, however,
has enacted legislation applicable solely to its own nationals wherever they may
be in Antarctica. The British Commonwealth countries have generally adopted a
mixed system, applying their law both to any persons within areas they claim,
and also to their own nationals in other parts of Antarctica. Finally, while most

88 See Lauritzen v. Larsen, 345 U.S. 571 (1953), where the Court quoted with approval
a statement that "if any construction otherwise be possible, an Act will not be constructed
as applying to forei,ners in respect to acts done by them outside the dominions of the
sovereign power enacting." Id. at 578; accord, The Apollon, 22 U.S. (9 Wheat.) 362, 370
(1824) ; United States v. Baker, 136 F. Supp. 546 (S.D.N.Y. 1955) ; see cases cited note
68 supra.

87 While I have tried where possible to examine or obtain copies of applicable statutes,
In some cases secondary sources have been relied on, in particular the collection of
Antarctic statutes in 46 U.S. Naval War College, International Law Documents 1948-49,
at 217-45 (1949) ; texts printed at various times in the Polar Record ; Hanessian,
National Activities and Interests in Antarctica-Part II : The Claimant Nations, 2 Ameri-
can Univ. Field Staff Reps., Polar area ser., No. 6 (1962). I wish to express my thanks
to several foreign governments who have supplied applicable legislation.

88 British Antarctic Territory Order in Council, Stat. Instr., 1962, No. 400, and British
Antarctic Treaty Order in Council, Stat. Instr., 1962, No. 401, reprinted in 11 Polar
Record 306-13 (1962). The Falkland Islands Application of Enactments Ordinance, 1954
(which applies to the British Antarctic Territory) makes applicable to the Territory cer-
tain United Kingdom acts relating to criminal law. The Application of Enactments
(Amendment) Regulations 1963 made by the High Commissioner amended this ordinance
In certain respects. Article II of the British Antarctic Territory Order in Council, 1962
provides for the making of such regulations by the High Commissioner of the Territory.
Applicable regulations are set forth in various issues of the Falkland Islands Gazette and
British Antarctic Territory Gazette.

89 Australian Antarctic Territory Act 1954, Act No. 42 of 1954, reprinted in 7 Polar
Record 425 (1955) ; Antarctic Treaty Act 1960, Act No. 48 of 1960 (Australia), reprinted
in 11 Polar Record 302 (1962).
'90 Antarctic Act 1960, Act No. 47 of 1960 (New Zealand), reprinted in 11 Polar

Record 303 (1962).
.1 Law of August 6, 1955, [1955] Journal Official 7979 (Fr.), cited in Hanessian, supra

note 87, at 14 n.15.
92 Law of Feb. 27, 1930, No. 3, Norges Lover 1682-1963 & 1247-48 (1964), as amended,

Law of June 2, 1960, No. 17, Norges Lover 1847-48.
93 Statute of the Chilean Antarctic Territory, Congreso Nacional Ley No. 11, 846, June

17, 1955, 78 Diaro Oficial 1321 (June 21, 1955) ; Ministerio de Ralaciones Exteriores,
Decreto Supremo No. 298, July 17, 1956, 79 Diaro Oficial 1922-23 (Oct. 3, 1956).
9' Law of Feb. 28, 1957, Boletin Oficial (March 19, 1957), reprinted in 9 Polar Record

52 (1958).
95 South African Citizens in Antarctica Act, Act No. 55 of 1962, promulgated by Gov-

ernment Notice No. 826 in 4 Gazette Extraordinary, No. 249 (May 25, 1962). The text
Is reprinted in 11 Polar Record 318 (1962).
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countries simply apply all or certain of their domestic laws to the Antarctic situa-
tion without providing for detailed administration, a few countries, such as the
United Kingdom, have established special administrative structures with respect
to claimed territories.
The New Zealand Antarctica Act of 1960 provides an illustration of highly de-

veloped legislation of a mixed character and is of particular interest since Mc-
Murdo Station, by far the largest United States station, lies within territory
claimed by that country. Moreover, both Australian and United Kingdom legis-
lation are in many respects similar to that of New Zealand. The act generally
makes New Zealand criminal law and court jurisdiction applicable to (1) all per-
sons in the Antarctic territory claimed by New Zealand (the "Ross Dependency") ,
(2) New Zealand citizens or residents in other parts of Antarctica not within the
jurisdiction of any other country, and (3) New Zealand citizens in parts of Ant-
arctica within the jurisdiction of other countries while such persons are func-
tioning as observers or scientists or members of their staffs within the meaning
of the Antarctic Treaty. However, the act expres ly prohibits the exercise of ju-
risdiction by New Zealand courts over non-New Zealand nationals functioning as
observers or exchange scientists or members of their staffs, except where the
country of which the person concerned is a national waives immunity. Moreover,
the special consent of the Attorney General of New Zealand is required before
proceedings are instituted for the trial and punishment of persons (a) who are
not New Zealand citizens or residents and who are charged with having commit-
ted a crime in the Ross Dependency, (b) who are New Zealand citizens or resi-
dents and are charged with having committed a crime in the Ross Dependency on
a ship or aircraft not of New Zealand nationality, or (c) who are New Zealand
citizens and residents and are charged with having committed a crime in any
part of Antarctica other than the Ross Dependency and other than on board a
New Zealand ship or aircraft.
The South African Citizens in Antarctica Act, 1962 is noteworthy since South

Africa, like the United States, is not a claimant power and has restricted the
reach of the statute to South African citizens alone. The heart of this brief statute
is section 2 which provides:

(1) The law from time to time in force in the Republic shall apply to any
South African citizen while he is in Antarctica.
(2) For the purposes of the administration of justice, and in general for

the application of the laws of the Republic, Antarctica shall be deemed to be
situated within the magisterial district of Pretoria.

As an example of less complex legislation, the Norwegian Law of February 27,
1930 provides simply that certain territories, including Queen Maud Land in
the Antarctic, are placed under Norwegian sovereignty as dependencies, and that
Norwegian civil and penal law and its system of justice shall apply to such
dependencies.

It may be noted that, in addition to these countries which have actually
addressed themselves to the problem of control of conduct in Antarctica, a num-
ber of countries generally consider at least certain of their criminal laws as appli-
cable to extraterritorial conduct of their own nationals wherever they may be,
presumably even in Antarctica. This is apparently so, for instance, as regards the
Soviet Union, and Japan,' both treaty parties, and also as regards various other
countries 's which, while not treaty parties, may have nationals present in
Antarctica.
Does this broad application of foreign law in Antarctica close the gap left by

the apparent absence of United States controlling criminal conduct in the Ameri-
can Antarctic community? Thus, since every Antarctic claimant state makes its
laws applicable to all persons in the area it claims, eighty per cent of Antarctica
is ostensibly subject to territorial law, even with respect to crimes committed by
Americans or accompanying foreign nationals in these claimed territories. And,

96 See Principles of Criminal Legislation of the U.S.S.R. and the Union Republics art.
5 (1958).

97 See Japanese Penal Code art 5. The United Kingdom courts may punis'l homicide com-
mitted abroad. See Regina v. Azzopardi, 1 Car. & K. 203, 174 Eng. Rep. 776 (1843)
Regina v. Page, [1954] 1 Q.B. 170. See also Code of D'Instruction Criminelle art. 5, § 1
(Fr. Dalloz 1953) 

' 
• Delaume, Jurisdiction Over Crimes Committed Abroad: Freneh and

American Law, 21 Geo. Wash. L. Rev. 173 (1952). For a view that Belgian law might be
applicable, see Roggen, La Position Juridique des Belges en Antarctique, Aile et Roue
(June 1960).

99 See. e.g., German Penal Code § 3; Greek Code of Penal Procedure § 3: Indian Penal
Code § 4. See generally the various statutes cited as in force in 1935 in Harvard Research
in International Law 523-35.
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since a number of countries apply their criminal laws to their own nationals
even outside their national territory, many accompanying foreign nationals at
United States stations or with United States field parties may in any event be
subject to their own national laws as respects their criminal conduct. However,
closer examination suggests that this appearance is illusory, and that foreign
law does not furnish an effective solution to the problem.

American Nationals
In practice, it is very doubtful that foreign law could have any meaningful

application to American nationals in Antarctica. First, since the United States
does not recognize the validity of territorial claims by other countries in Ant-
arctica, it is highly unlikely that it would recognize attempts by such countries
to assert jurisdiction over American nationals on the grounds that offenses oc-
curred within their claimed territories. In the course of hearings on the Antarctic
Treaty before the Senate Foreign Relations Committee, Mr. Phleger, Head of
the United States Delegation and Chairman of the Antarctic Conference, com-
mented specifically on this point stating:

By virtue of recognizing that there is no sovereignty over Antarctica we
retain jurisdiction over our citizens who go down there and we would deny
the right of the other claimants to try that citizen."

If a foreign government had custody of an American in such circumstances
the United States would almost certainly demand his release.' If a foreign gov-
ernment requested extradition of an American in such circumstances, it would
almost certainly be refused.'

Second, even if the above-mentioned problem did not exist, foreign law would
still have only limited application. Foreign law would in any event not be ap-
plicable to Americans within the twenty per cent of Antarctica as yet unclaimed—
an area in which several United States stations are located and substantial
United States activities are carried on. Moreover, foreign law could not, consist-
ently with the treaty, be applied to privileged American observers or exchange
scientists.

Finally, even if foreign law were in theory applicable to criminal conduct by
Americans in Antarctica, foreign countries would in most cases probably not seek
to invoke their jurisdiction. Except where a foreign country's own national was
a victim of criminal conduct by an American national, that country would have
little interest in prosecuting crimes involving American nationals.

Foreign Nationals
As regards the possible applicability of foreign law to accompanying foreign

nationals, many of these same considerations would be relevant. However, while
the United States would probably avoid taking any action or position which
might be construed as recognizing the validity of either foreign territorial claims
or foreign assertions of jurisdiction based on such claims, as by delivering or
extraditing an accused, its interest in the matter would obviously be less than
if an American national were involved. Thus, it is unlikely that the United
States would make an issue of assertion of jurisdiction by a foreign state over
one of that state's own nationals, even if the individual were a member of the

99 Hearings Before the Senate Committee on Foreign Relations on Ex. B, 86th Cong., 2d
Sess. 62 (1960). Mr. Phleger stated further, in reply to a question from Senator Aiken:
"If we send a scientist or an ins-lector into the section claimed by Chile, he can't be ar-
rested by Chile. Our jurisdiction applies to him no matter where he is in Antarctica but if
there should be a mining engineer who went down into the sector claimed by Chile and
he got into some trouble, Chile would claim that its laws governed.
"We cl,im that Chile's laws did not govern because we do not recognize Chile's

claim, and there would then be an international controversy as to who had jurisdiction
over the indivilual."

Ibid. Quite complex jurisdictional situations could obviously be hypothesized, such as
a murder by an American reporter (nonprivileged under the treaty) of a German national
while both were on a French expedition in that part of the Antarctic Peninsula claimed
by the United Kingdom, Chile and Agentina.

100 In fact, 22 U.S.C. § 1732 (1964) purports to require the President to take measures
to secure the release of American citizens unjustly deprived of their liberty by foreign
governments.

101 As to the pro'able inapplicability of extradition treaties in such situations, ,Te notes
48-19 supra. Extradition by the United States is governed by 18 U.S.C. §§ 3181-95 (1964),
especially 18 U.S.C. §§ 3181 & 3184 (1064). There is no authority under United States law
for the executive to surrender fugitives to a foreign state in the absence of an applicable
extradition treaty. Valentine v. United States ex rel. Neidecker, 299 U.S. 5, 8-9 (1936) ;
Argent° v. Horn, 241 F.2d 258, 259 (6th Cir. 1957),  ; Ramos v. Diaz, 179 F. Supp. 459 (S.D.
Fla. 1959), and the United States has always refused to do so. see 4 Hackworth, op. cit.
supra note 80, at 113-16. In any case, under certain extradition treaties, such as the
treaty wit', France, neither party is required to surrender its own nationals. See Valentine
v. United States ex rel. Neidecker, supra.
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United States party. Again, even if a foreign country attempted to assert juris-
diction over a national of some third state accompanying the American party,
the United States might take the view that the accused's own country rather
than the United States should assume the burden of protest and protection.'

LEGISLATIVE OPTIONS

If American civilians in Antarctica (and also at least some accompanying for-
eign nationals) are not presently covered by any criminal law, should something
be done about it? Before attempting to answer this question, we should have
some idea what might be done—the possible remedies and range of options avail-
able and the way these are affected or limited by domestic and international law.

Domestic Legal Considerations
The simplest and most obvious way of attempting to fill this legal vacuum is

through legislation.' In examining possible legislative measures, it may first be
noted that such legislation would not appear to raise any inherent constitutional
problems. While there is no express authority in the Constitution for legislation
of the particular nature, such authority seems readily implied. Thus, assuming
Congress is acting constitutionally in providing for a United States Antarctic
Research Program and financing the establishment of American expeditions and
stations in Antarctica (whether such authority be based on the foreign relations,
defense, or general welfare power, or some theory of "resulting" or "inherent"

102 See Restatement, Foreign Relations Law § 175. In the Panevezys-Saldutiskis Ry. Case
(Estonia v. Lithuania), P.C.I.J., ser. A/B, No. 76 (1939), the court noted that the state's
right to ensure in the person of its nationals respect for the rules of international law is
necessarily limited to intervention on behalf of its own nationals.

Where the injury was done to the national of some other State, no claim to which such
Injury may give rise falls within the scope of the diplomatic protection which a State
Is entitled to afford nor can it give rise to a claim which that State is entitled to
espouse.

Id. at 6.
103 However, certain nonlegislative measures might be helpful in controlling minor

offenses and breaches of discipline. One interesting possibility is a broader use by the
National Science Foundation and the United States Navy of contractual agreements as
a means of regulating civilian conduct. Foundation grant instruments now require only
that personnel of grantee institutions familiarize themselves with the provisions of the
Antarctic Treaty and "undertake" to abide by certain general rules of conduct regarding
conservation and protection of historical monuments. Enclosure D to Model Grant Instru-
ment on "Further Understandings for Field Activities." But conceivably, express agree-
ment on the part of civilians to comply with specified rules of conduct might be made
a condition of such grants, and more generally, of any employment, participation in
the United States program, or government-sponsored visits to Antarctica. Such agree-
ments might provide for particular remedies on the part of the government in the event
of breach, ranging from deductions in pay or restrictions of government-accorded privi-
leges to immediate termination of grants or employment and removal from the Antarctic.
They might even provide for adjudication of disputes as to compliance and fixing of
appropriate non-penal remedies by an arbitral board of government and civilian per-
sonnel in Antarctica. As a more limited technique, the securing of advance agreements
to leave the Antarctic on government request or even possible waivers of rights of action
In the event of involuntary removal might reduce the risk of civil liability in the event
removal became necessary. As to the pos..ible effect of consent in avoiding tort hlbility,
see, e.g., Prosser, Torts § 18, at 102 (3d ed. 1964) ; Restatement, Torts § 892 (1939).
The possible use of agreements for this purpose has fairly narrow limits. Thus, such

agreements could not confer criminal jurisdiction over Antarctic offenses on federal
courts. See Thomas v. Board of Trustees, 95 U.S. 207, 211 (1904) ; Barkm9n v. Sanford,
162 F. 2d 592 (5th Cir. 1947). Nor could such agreements confer subject matter inrisdietion
over offenses by civilians on a court-martial. See Ver Mehren v. 'Sirmyer, 3.6 F. 2d 876
(8th Cir. 1929). But cf. Johnson v. Sayre, 158 U.S. 109 (1895) ; Ex parte Reed, 100 U.S. 13
(1879), where agreements to serve in the Navy as paymaster clerks were held to confer
jurisdiction upon military tribunals. Mr. Justice Clark has suggested that this technique
be used in regard to other civilian specialists accompanying the armed forces. McElroy v.
Guagliardo, 361 IJ.S. 281. 288 (1960).
The Reid v. Covert line of cases, supra note 55, seems to reach the question of court-

martial subject matter jurisdiction as such, and the problem cc:old probably not be cured
by the securing of advance waivers of rights to trial by jury. See also Mr. Justice Black's
comment in Reid v. Covert. 354 U.S. 1 (1957), expressing doubt as to the substantive
application of military law to civilians apart from the nuestion of denial or consti-
tutional protection. Id. at 38-39. It is relevant to note that while an individual may
waive constitutional benefits intended for his protection, see e.g.. Zap v. United States,
328 U.S. 624 (1946) ; Barkman v. Sanford, supra, the waiver must he made intelligently
and normally in the course of a particular proceeding, see Adams v. United States ex rel.
McCann, 317 U.S. 269 (1942). But see Zap v. United States, supra, where the waiver
was prior to prosecution.

Moreover, it must be recognized that such attemps to establi0 detailed regulation by
contractual agreement might prove unpopular with civilian scientists and create more
problems than they would solve.
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power "), it would appear that Congress may also appropriately provide for
regulation of the conduct of Americans thus present in Antarctica as "necessary
and proper" for the effectiveness of such a program. Moreover, since the Antarctic
Treaty implicitly assumes the exercise of jurisdiction by each party over at least
its own observers and exchange scientists, Antarctic legislation might also be
based on the treaty power.' Finally, as we have seen, there is no constitutional
problem per se in the extraterritorial application of federal criminal law to
Americans abroad; while courts will normally construe criminal legislation as
territorial, they will give effect to congressional intent that it apply to conduct
without as well as within the United States.'
With respect to the scope and form of such legislation, the range of choice is

very broad. As to scope, Congress could, for example, depending on its view of the
problem, either enact a comprehensive code of criminal law spelling out in detail
substantive and procedural rules for the control of every conceivable type of
conduct by Americans in Antarctica, or it could alternatively limit such legisla-
tion to a simple prohibition of a very few of the most serious offenses. As to form,
Antarctic legislation could be drafted to stand completely on its own, or, alterna-
tively, it could expand or incorporate by reference already existing analogous
legislation. For example, the statute could itself spell out in detail the offenses
covered, together with relevant procedural provisions; or it could be in the form
of an amendment to section 7 of title 18, expanding the definition of the special
maritime and territorial jurisdiction so as to make those provisions applicable
to conduct by Americans in Antarctica; or it could assimilate or incorporate by
reference all or some of the substantive criminal provisions of the District of
Columbia Code,' the Uniform Code of Military Justice, or the special maritime
and territorial jurisdiction, making such provisions applicable to conduct in
Antarctica." Each of these forms has its own advantages and disadvantages in
terms of simplicity, clarity, ease of reference, and economy of drafting.
A special problem with which the legislation would have to deal is how and

where Antarctic offenses would be tried. Under the Reid v. Covert 1°9 line of deci-
sions, the possibility of trial of United States civilians in Antarctica by court-
martial seems clearly out, and prosecution of Antarctic offenses would appear to
require a civil (possibly a constitutional') court. However, as to the venue of
trial of such extraterritorial crimes, the Constitution establishes no specific re-
quirement; it provides only that, "when not committed within any State, the
Trial shall be at such Place or Places as the Congress by Law have directed." 111
Thus, in theory, trial of Antarctic offenses might be held outside the United

lo* See the statement in United States v. Curtiss-Wright Export Corp., 299 U.S. 304,
318 (1936) that "the power to acquire territory by discovery and occupation . . . , none
of which is expressly affirmed by the Constitution, nevertheless exist(s) as inherently in-
separable from the concent of nationllity

105 u.S. Const. art. VI. el. 2 • see e.g., Missouri v. Holland 252 U.S. 416 (1920) Neely v.
Henkel. 180 U.S. 109, 121 (1901). In re Ross 140 U.S. 453 (1891) ; Baldwin v. Franks
120 U.S. 678, 683 (1887)•

See notes 42 and 43 supra and accompanying text.
101 For an analogous use of the D.C. Code, see Manual for Courts-Martial, United

States Army, 1928, at 188-89 and Manual for Courts-Martial, United States Army,
1949, at 257, which included certain crimes specified in the District of Columbia Code as
crimes or offenses punishable under Article of NVar 96.

108 Assimilative or referential legislation has been frequently utilized and upheld. See,
for the leading example, the Assimilative Crimes Act, 18 U.S.C. § 13 (1964), which
provides: Whoever within or upon any of the places now existing or hereafter reserves
or acquired as provided in section 7 of this title, is guilty of any act or omission which,
although not made punishable by an enactment of Congress, would be punishable if
committed or omitted within the jurisdiction of the State, Territory, Possession, or Dis-
trict in which such place is situated, by the laws thereof in force at the time of such
act or omission, shall be guilty of a like offense and subject to a like punishment.

Prosecutions under the act are to enforce Federal law, not the law of the States, which
is simnly incorporated by reference. United States v. Sharpnack, 355 U.S. 286 (1958)•
The act does not assimilate crimes based on statutes which are contrary to Federal
policy. Nash v. Air Terminal Servs. Inc.

' 
85 F. Supp. 545, 548 (E.D. Va. 1949). Upholding

the act's constitutionality. see United States v. Sharnnack, supra; cf. Panama R.R. v.
Johnston. 264 U.S. 375 (1924). See also Howard v. Commissioners, 344 U.S. 624 (1953).

109 354 U.S. 1 (1957) ; see note 55 supra.
no For a sug<restion that the Constitution may require trial by an article III judge

(i.e.. one appointed for life upon Senate confirmation), see Toth v. Quarles, 350 U.S. 11,
16 (1955).

al U.S. Coast. art. III, § 2.
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States, even in Antarctica.' Obviously, trial outside the United - States, partic-
ularly in Antarctica, would pose extremely difficult practical and policy problems
and this is not a realistic alternative. In practice, Congress has almost always
provided for the trial of extraterritorial crimes in the United States itself, either
in the district where the offender is found or into which he is first brought.' Of
course, even trial in the United States of such Antarctic offenses would pose
many difficulties, including the administrative burden and cost of investigation,
the securing of evidence, the cost and difficulty of securing attendance at trial of
American witnesses, and the lack of subpoena power over foreign witnesses.'
Consequently, .in practice, only serious Antarctic offenses might justify
prosecution.
A further problem arises from the absence of regular law enforcement officers

in Antarctica, authorized to apprehend, detain and remove offenders. Complex
statutory and common-law rules govern the privilege of official and citizen's
arrest, and it has been previously suggested that in the absence of such privi-
leges, individuals imposing such restraint may be exposed to possible tort liabil-
ity.' It would be possible, of course, to provide detailed statutory rules covering
this problem, perhaps vesting authority to make such arrests in designated mili-
tary officers or civilian officials in Antarctica.' Whether the circumstances would
justify such legislation seems doubtful; Congress has not, for instance, seen fit
to provide detailed procedural rules as regards offenses within the special mari-
time and territorial jurisdiction. It may be noted that even an invalid arrest or
removal will not deprive a federal court of jurisdiction over an offender once he
is within the United States.'n

INTERNATIONAL LEGAL CONSIDERATIONS

Domestic legal considerations alone, however, do not fully define the options
legally open to the United States in dealing with criminal conduct in Antarctica.
It is desirable also that any legislation enacted not be inconsistent with either
customary international law or United States treaty obligations. While legisla-
tion violating international law would be valid as a matter of domestic legal
obligation,' it would obviously embarrass foreign relations and run counter to

112 Congress has sole power to prescribe the place of trial for offenses committed outside
the United States. Jones v. United States, 137 U.S. 202, 211 (1890). Congress also has
power to establish legislative courts other than article III courts. National Mut. Ins. Co. V.
Tidewater Transfer Co., 337 U.S. 582 (1949) ; Ex parte Bakelite Corp., 279 U.S. 438, 451
(1929). The original withdrawn opinion in Kinsella v. Krueger, 351 U.S. 470 (1956), rev'd,
354 U.S. 1 (1957), was based on the concept that Congress could establish such tribunals
(i.e., courts-martial) to try American civilians abroad.
As to the no longer existing United States consular and other extraterritorial courts,

see, e.g., In re Ross, 140 U.S. 453 (1891) ; Reid v. Covert, 354 U.S. 1, 54-64 (1957) (Frank-
furter, J.. concurring) ; 2 Hackworth, op. cit. supra note 80, at 493-621.

11318 U.S.C. § 3238 (1964). For a discussion of this provision, see Chandler v. United
States, 171 F.2d 921, 931-33 (1st Cir. 1948), cert. denied, 336 U.S. 918 (1949).

114 For discussion of problems of overseas trials, see e.g., Kinsella v. Krueger, 351 U.S.
470, 479-80 n.12 (1956), rev'd, 354 U.S. 1 (1957) ; Reid v. Covert, 354 U.S. 1, 76 n.12
(1957) (Harlan, J., dissenting). 28 U.S.C. § 1783 (1964) provides for the issuance of
subpoenas to American citizens or residents in foreign countries, and under 28 U.S.C.
§ 1784 (1964) such persons may be punished for contempt for nonappearance. See Black-
mer v. United States, 284 U.S. 421 (1932). However, nonresident aliens cannot be com-
pelled to respond to a subpoena. See United States v. Best, 76 F. Supp. 138, 139 (D.
Mass. 1948). Under the sixth amendment, depositions probably could not be used in a
criminal prosecution. See Dowdell v. United States, 221 U.S. 325, 330 (1911). Members of
the armed services are presently exempt from jury service by statute. 28 U.S.C. § 1862(1)
(1964).

115 See notes 76, 78-79 supra.
118 For example, legislation might authorize such persons to apprehend civilians where

there was probable cause to believe an offense had been committed and the person appre-
hended had committed it, and to remove such person to the United States after a pre-
liminary hearing by a senior United States Naval officer or an authorized National Science
Foundation official.

117 Once the accused is before the court, neither its jurisdiction nor the right to put
him on trial for the offense charged is impaired by the manner in which he is brought
into the jurisdiction, whether by kidnaping, illegal arrest, abduction, or irregular
extraclition proceedings, Frisbie v. Collins, 342 U.S. 512, 545 (1952) ; Pettibone v.
Nichols. 203 U.S 192 (1906) ; Mahon v. Justice. 127 U.S. 700 (1888) Ker V. Illinois,
119 U.S. 436 (1886) : United States v. Insull, 8 F. Sum 310 (N.D. Ill. 1934) ; cf. Stamphill
v. Johnston, 136 F. 2d 291 (9th Cir. 1943). As to seizures in possible violation of inter-
national law. see Ker v. Illinois. supra; United States v. Sobell. 244 F. 2d 520 (2d Cir.
1957) ; Dickinson, Jurisdiction Following Seizure of Arrest in Violation of International
Law, 28 Am, J. Intl. L. 231 (1934) : Garcia-Mora, Criminal Jurisdiction of a State Over
Fugitives Brought From a Foreign Country by Force or Fraud, 32 Ind. L.J. 427 (1957) :
Silving, In re Eichman, 55 Am. J. Int'l L. 307 (1961). But see 1 Hackworth, op. cit. supra
note 80, at 624.

118 See Restatement, Foreign Relations Law § 148. But cf. note '68 supra.
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United States policy of encouraging observance of and respect for international

law. Moreover, where such violative legislation threatened or caused injury to

foreign governments or their nationals, there might be a basis for international

complaint.' Thus, it is necessary to ask whether international law places any

limitations upon United States freedom of action in this regard.
With respect to treaty obligations, the Antarctic Treaty, as we have seen, im-

poses such limitations in two respects. First, article IV of the treaty precludes

the United States from enacting legislation asserting criminal jurisdiction in

Antarctica on a territorial basis; that is, any United States legislation con-

trolling criminal conduct in Antarctica must rest on some theory of jurisdiction

other than a theory that the acts in question occurred within territory under

the sovereignity or jurisdiction of the United States. Second, article VIII (I) of

the treaty prohibits the United States from enacting legislation, on any basis

whatsoever, covering foreign observers, exchange scientists or members of their

staffs; such privileged foreign nationals are subject only to their own state's

jurisdiction.
On the other hand, the Antarctic Treaty suggests that the United States other-

wise has broad latitude as regards the exercise of jurisdiction in Antarctica.

Thus, by providing that observers and exchange scientists shall be subject only

to the jurisdiction of their own state, article VIII (I) of the treaty implicitly

authorizes each party state to exercise jurisdiction over its own privileged

nationals. Indeed, this paragraph may be argued to constitute more generally a

recognition of the right of states to assert jurisdiction over even their own

nonprivileged nationals in Antarctica, although in this case such jurisdiction is

not necessarily exclusive. Finally, articles VIII (2) and IX (I) (e) expressly

recognize that the treaty, except with respect to privileged nationals, leaves un-

resolved all questions of Antarctic jurisdiction.'
However, the fact that the Antarctic Treaty does not itself provide more than

limited restraints on the exercise of jurisdiction in Antarctica does not neces-

sarily mean that states are otherwise free to do exactly as they wish. Interna-

tional customary law may also be relevant to this question and may conceivably

impose further restrictions.
There have in fact been numerous attempts by various states, national and

international courts, and scholars to formulate precise international legal bases

upon which states may legitimately exercise jurisdiction to prescribe crimes.'

These attempts have been only partially successful. States have frequently

differed both as to the validity and scope of particular proposed principles and,

more especially, as to their applicability to specific fact situations. Moreover, new

situations not easily fitted within traditional doctrine have continually developed,

and state practice has consequently reflected a considerable measure of juris-

dictional flexibility. Nevertheless, asserted jurisdictional principles have become

a frequently invoked measure of international legal right and United States

legislative policy must take them into account.
Briefly, and neglecting numerous qualifications, there has been a broad meas-

ure of agreement among states as to the validity of at least four broad interna-

tional jurisdictional "principles":
(1) The "territorial principle," under which a state may exercise jurisdiction

with respect to conduct by either its own or foreign nationals occurring or having

substantial effects within its territory ;122
(2) the "nationality principle," under which a state may exercise jurisdiction

with respect to conduct by its own nationals wherever they may be, even outside

of its territory; 123

112 See Restatement, Foreign Relations Law §§ 168 & 169.
120 See note 99 supra.
121 A leading effort to formulate such principles of international criminal jurisdiction

is the Harvard Research in International Law, which suggests a draft convention on this

subject. Id. at 439-42. Professor Dickinson's comments as reporter on this project ar
e

particularly useful. The Restatement, Foreign Relations Law, pt. I (Jurisdiction), adopts

a framework similar to that of tile Harvard Research. For other examples, see McDo
ugal,

Lasswell & Vlasic, Law and Public Order in Space 646-748 (1963) : Sarkar, The Proper

Law of Crime in International Law. 11 Int'l & Comp. L.Q. 446 (1962).
122 See Restatement, Foreign Relations Law §§ 17 & 18;  Harvard Research in Inter-

national Law, Draft Convention, art. 3, at 439. For United States cases recognizing this

nrinciple, -ee. e.g., ‘merican Banana Co. v. United Fruit Co., 213 U.S. 347 (1909) ; Schoone
r

Exch. v. McFaddon, 11 U.S. (7 Cranch) 116 (1812). See generally Berge, Criminal 
Juris-

diction and the Territorial Principle. 30 Mich. L. Rev. 238 (1931).
123 See Restatement. Foreign Relations Law § 30; Harvard Research in Internati

onal

Law, Draft Convention. art. 5, at 440. For United States cases recognizing this principl
e,

see, e.g., Skiriotes v. Florida, 313 U.S. 69, 73 (1941) •, Cook v. Tait, 265 U.S. 47 
(1924) ;

United States v. Bowman, 260- U.S. 94. 98 (1922) ; The Apollon. 22 U.S. (9 Wheat.) 362,

370 (1824) ; Yenkichi Ito v. United States. 64 F.2d 73. 75 (9th Cir. 1933).
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(3) the "protective principle," under which a state may exercise jurisdictionwith respect to conduct -which substantially affects certain important state inter-ests, such as its security, property, or the integrity of its governmental processes,even when committed outside of its territory by a foreign national; 124(4) the "universality principle," under which a state may exercise jurisdictionwith respect to certain specific, universally condemned conduct, principally warcrimes and piracy, even when committed outside of its territory by foreignnationals, and even without any particular connection of the conduct with thatstate.'
There has also been general acceptance of the principle that a state mayappropriately exercise jurisdiction over vessels or aircraft of its registry, whichhave been generally treated as either part of the "territory" of the flag state, or,more recently, as possessing its "nationality."
It is relevant to note that arguments have also been made for the existenceof a "passive personality principle," under which a state may exercise jurisdic-tion with respect to any conduct which substantially affects the persons orproperty of its citizens, wherever they may be, even when such conduct occursoutside its territory and is committed by a foreign national. While a few stateshave supported such a principle,' a larger number, including the UnitedStates,'29 have at one time or another expressly rejected it, and the decision of thePermanent Court of International Justice in the Case of the S.S. "Lotus"'has cast strong doubts on its validity.
These principles have been generally regarded as bases of concurrent ratherthan exclusive jurisdiction; that is, more than one state, each properly actingunder different principles, may appropriately prescribe rules governing the sameconduct.18° Obviously, conflicts may arise among states having concurrent juris-diction as to which state should actually try and punish the offender. However,as yet, customary international law provides no firm rules to resolve such con-flicts, although in practice priority is often accorded to the state asserting terri-torial jurisdiction.'
If these principles were to be considered the sole bases upon which the UnitedStates could legitimately exercise criminal jurisdiction in Antarctica, certainconclusions would emerge. On the one hand, legislation governing criminal con-
124 See Restatement, Foreign Relations Law § 33; Harvard Research in InternationalLaw, Draft Convention, arts. 7 & 8. For United State cases recognizing this principle,see, e.g., United States v. Bowman, supra note 123; •Skiriotes v. Florida, supra note 123at 73-74; United States v. Rodriguez, 182 F. Supp. 479 (S.D. Cal. 1960), aff'd sub nom.Rocha v. United States, 288 F.2d 545 (9th Cir. 1961). See generally Garcia-Mora, CriminalJurisdiction Over Foreigners for Treason and Offenses Against the Safety of the StateCommitted Upon Foreign Territory, 19 U. Pitt. L. Rev. 567 (1958).125 See Restatement, Foreign Relations Law § 34; Harvard Research in InternationalLaw, Draft Convention, arts. 9 & 10, at 440-41. There have been suggestions that thisprinciple be extended to slavery and genocide.
126 See Restatement, Foreign Relations Law § 31; Harvard Research in InternationalLaw, Draft Convention, art. 4, at 439-40. For United States cases recognizing this prin-ciple, see, e.g., Lauritzen v. Larsen, 345 U.S. 571, 584-86 (1953) ; United States v. Flores,289 U.S. 137 (1933) ; Cunard S.S. Co. v. Mellon, 262 U.S. 100, 123 (1923) ;Case, 120 U.S. 1, 12 (1887). See also Colombos, International Law of the Sea 261-64 (5thed. 1962).
127 This principle was reflected in art. 6 of the Turkish Penal Code involved in the"Lotus" Case, P.C.I.J., ser. A. No. 10 (1927), and in art. 186 of the Mexican Penal Codeinvolved in the Cutting case referred to in note 128 infra. See also German CriminalCode § 4.
128 In the •Cutting case, the United States strongly protested an attempt by Mexico toassert jurisdiction over an American citizen for an alleged libel of a Mexican citizenpublished in the United States. The case elicited Moore's Report on ExtraterritorialCrime and the Cutting Case, [1887] Foreign Rel. U.S. 757 (1888), strongly attacking Vie"passive personality principle." See 2 Moore, International Law 231-42 (1906). Both theRestatement, Foreign Relations Law § 30(2) and the Harvard Research in InternationalLaw 589, in general reject the "passive personality principle."129 P.C.I.J., ser. A, No. 10 (1927). The "Lotus" Case involved an attempt by Turkeyto prosecute a French watch officer on a French ship which collided with and sank aTurkis'l ve,•sel on the high seas off the coast of Turkey, with the consequent death ofTurkish nationals. France argued that slch an assertion of jurisdiction violated inter-national law. The court, by a 7-to-5 decision, held that Turkey could assert jurisdictionin the case, since at least the "effects" of the French national's acts were upon the Turkishvessel, which was winin Turkish jurisdiction. A number of judges, including JudgeMoore of the United States, indicated strong disapproval of the concept of passive person-ality as a basis for jurisdiction.130 See Restatement, Foreign Relations Law § 105.131 In particular situations involving significant problems of concurrent jurisdiction,the countries concerned may, of course, establish •priorities by international agreement.See, e.g.. the NATO Status of Forces Agreement, June 19, 1951 [1955] 4 U.S.T. & O.T.A.1792, T.I.A.S, No. 2846, and the 1963 ICAO Convention on Offenses and Certain OtherAct Committed on Board Aircraft, American Soc'y of International Law, 2 InternationalLegal Materials 1042 (1963).
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duct of American nationals in Antarctica would be clearly consistent with inter-
national law as an application of the "nationality principle." The international
legality of such legislation would be supported also, as has been seen, by both
the provisions of Article VIII (1) of the Antarctic Treaty and the practice of a
number of other states which have already applied their laws to their own
nationals in Antarctica. On the other hand, any United States legislation covering
criminal conduct by non-privileged foreign nationals in Antarctica would not
appear justified by any of these principles and would therefore arguably be in-
consistent with international law. Thus, since Antactica is not United States
territory, the "territorial principle" would not be applicable. Moreover, neither
the "protective" nor "universality" principles could properly be invoked to cover
those ordinary types of crimes with which such legislation would have to deal.
Finally, while the "passive personality principle" might in theory justify at
least limited jurisdiction over foreigners whose conduct affected Americans or "
their property in Antactica, this principle is not generally accepted and has in
the past been specifically rejected by the United States.
However, neither international law nor common-sense judgment appear to

require that the problem of possible legislative coverage of non-privileged foreign
nationals in Antarctica be disposed of in so mechanical a way. The Antarctic
situation is unique and a number of arguments can be made suggesting that
United States jurisiction over non-privileged accompanying foreign nationals may
be both legally and practically justified under these special circumstances.

First, in terms of the common-sense considerations which lie behind allocations
of jurisdictional competence in international law, it is eminently reasonable that
countries maintaining Antarctic expeditions be permitted to exercise jurisdic-
tion over such non-privileged accompanying foreign nationals. The United States
has an obvious and legitimate interest in controlling conduct by accompanying
foreign nationals, since their misconduct may directly affect the discipline,
safety and morals of its party and the success of its Antarctic program. Moreover,
there is a close and direct relation between the United States and such foreign
nationals, most of whom have voluntarily accepted United States sponsorship and
support of their presence in Antarctica. Again, where offenses are committed by
foreign nationals accompanying the American party, the United States may
alone be in a practical position to apprehend the offender, gather evidence,
secure testimony, and successfully prosecute the crime. If such offenses are to
be prosecuted and punished at all, the United States has the most incentive and
is in the best position to do so.

Second, so-called traditional jurisdictional principles have been derived from
experiences and situations not relevant to Antarctica—in particular, the assump-
tion of an omnipresent territorial jurisdiction capable of and interested in reg-
ulating the conduct in question. Since most conduct occurs within some state's
territory, and is always by some state's national, both the "territorial" and
"nationality" principles are usually potentially applicable. Thus, there is little
pressure in ordinary situations for recognizing still other bases of jurisdiction,
and good reason to try to avoid the complications such additional bases may
introduce. In Antarctica, however, there is no generally-recognized territorial
jurisdiction to rely on, and the state otherwise most affected by the conduct is
not the state of nationality but rather the state whose party the foreign national
is accompanying. Consequently, the arguments for a restrictive approach to other
less usual bases of jurisdiction are weakened. In particular, the sort of consider-
ations which have in the past led to rejection of subsidiary bases such as the
"passive personality principle" have less force in Antarctic circumstances and
are counterbalanced by various factors suggesting the reasonableness of the
exercise of such jurisdiction.'

Third, the situation of a state's Antarctic station or field party is closely
analogous to the situation of a ship on or an aircraft over the high seas—situa-
tions in which international law has traditionally recognized the legitimacy of
the flag state's exercise of jurisdiction over foreign nationals on board. Just as
in the case of a vessel on the high seas, the fortunes of all personnel at an Antarc-

139 It is interesting to note that the Harvard Research in International Law, citing
supporting authorities, suggests the exceptional application of the "passive personality
principle" in terra nullius : The present Convention excludes the theory of passive per-
sonality. . . . Here, however, in the absence of any territorial authority, it would seem
clear that the State which is injured directly or through its nationals has at least as vital
an interest as the State of which the accused is a national, and that the former State,
if it has lawful custody of the accused, should be competent to prosecute and punish on
the principle of universality without limitation. Id. at 589.
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tic station or field party are bound together in a common enterprise controlled
by the state sponsoring the expedition; the station or party is present in a vast
area over which no state has recognized sovereignty; control of conduct is highly
important; and only the state sponsoring the expedition may be in a practical
position to control this conduct and apprehend and punish offenders. In such
situations, the reasonableness of permitting the state maintaining the enterprise
to control the conduct of all engaged in it seems apparent. Nor is the recognition
of the legitimacy of jurisdiction over foreign nationals on national vessels the
only relevant analogy. As we have seen, the "protective principle" recognizes the
legitimate concern of states in controlling even extraterritorial conduct of foreign
nationals which affects special state interests, and the "universality principle"
recognizes the legitimate interests of all states in punishing certain crimes which
may otherwise go unpunished because of failure or inability of territorial or
national authorities to do so. Recognition of some type of "enterprise jurisdiction"
in Antarctica would accord with both such interests.

Finally, international law appears more hospitable to evolving jurisdictional
doctrines than a listing of accepted jurisdictional principles would suggest. For
example, the opinion of the Permanent Court of International Justice in the
"Lotus" ease suggests that a state need not affirmatively justify a particular exer-
cise of jurisdiction under some jurisdictional rubric; the burden is rather on a
state attacking the legality of such jurisdiction to show that such action violates
a principle of international law.' Innovation does not mean illegality and room
is left for development. Such reasonable innovations in state practice, acquiredin by other states concerned, is itself a vital dynamic factor in the growth of
customary international law. There is, in fact, a growing awareness of the needto approach jurisdictional problems less mechanically and more in terms of a
rational adjustment and accommodation of the totality of practical considerationsand national interests involved.'" Such a flexible approach is clearly necessary
if international law is to play a meaningful role in resolving the unique and
difficult problems of our times.
Summing up, international law appears to place no restriction on United Stateslegislation covering American nationals in Antarctica. Moreover, while the

Antarctica Treaty prevents such legislation from covering foreign observers andexchange scientists accompanying the American party, it is arguable that inter-
national law does not prohibit the United States from asserting jurisdiction overother non-privileged accompanying foreign nationals. Of course, if it were con-
sidered desirable that United States legislation in fact apply to such foreign
nationals, something less than a "primary" jurisdictional right could be asserted.For instance, such legislation could establish a solely "residual" jurisdiction,

in Thus, the Permanent Court stated: It does not, however, follow that internationallaw prohibits a State from exercising jurisdiction in its own territory, in respect of anycase which relates to acts which have taken place abroad, and in which it cannot relyon some permissive rule of international law. Such a view would only be tenable ifinternational law contained a general prohibition to States to extend the applicationof their laws and the jurisdiction of their courts to persons, property and acts outsidetheir territory, and if, as an exception to this general prohibition, it allowed States to doso in certain specific cases. But this is certainly not the case under international lawas it stands at present. Far from laying down a general pro'iibition to the effect thatStates may not extend the application of their laws and the jurisdiction of their courtsto persons, property and acts outside their territory, it leaves them in this respect awide measure of discretion which is only limited in certain cases by prohibitive rules;as regards other cases, every State remains free to adopt the principles which it regardsas best and most suitable.
This discretion left to States by international law explains the great variety of ruleswhich they have been able to adopt without objection or complaints on the part of otherStates; . . . In these circumstances, all that can be required of a State is that itshould not overstep the limits which international law places upon its jurisdiction;within these limits, its title to exercise jurisdiction rests in its sovereignty.It follows from the foregoing that the contention of the French Government to theeffect that Turkey must in each case be able to cite a rule of international law authorizingher to exercise jurisdiction, is opposed to the generally accepted international law . . . .P.C.I.J., ser. A. No. 10, at 19 (1927). But see Lauterpacht, The Development of Inter-national Law by the Internitional Court 362-67 (1958). See generally id. at 359-93.134 As to judicial recognition of this view, see Romero v. International Terminal Oper-ating Co., 358 U.S. 354, 381-84 (1959) ; Lauritzen v. Larsen, 345 U.S. 571. 582-593(1953). But cf. McCulloch v. Sociedad Nacional de Marineros, 372 U.S. 10 (1963). Forscholarly comment see, e.g., Falk. The Role of Domestic Courts in the International LegalOrder 21-63 (1964) ; Jessup, Transnational Law 35-71 (1956) ; Katzenbach, Conflicts onan Unruly Horse: Reciprocal Claims and Tolerances in Interstate and International Law.65 Yale L.J. 1087, 1140-47 (1956) ; McDou-al & Burke. Crisis in the Law of the Sea;Community Perspectives Versus National Egoism, 67 Yale L.J. 539, 570-73 (1958) ;Sarkar, supra note 121, at 466-70.
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applicable only in situations where the state of nationality was itself unwilling

or unable to prosecute the offender.'
One final problem deserves mention. Assuming that international law permits

the United States to exercise jurisdiction over Americans in Antarctica, does it

impose any positive obligation that the United States in fact do so? It is arguable

that Article VIII (1) of the Antarctic Treaty assumes that states will assert

jurisdiction over at least their own observers and exchange scientists, since

other states are expressed prohibited from asserting such jurisdiction. This raises

the question whether a state whose national was the victim of criminal conduct

by an American observer or exchange scientist, or even a non-privileged American

civilian in Antarctica, could bring an international claim in the event the United

States failed to prosecute or punish the offender. A particularly difficult situa-

tion in this respect might arise were a non-privileged American civilian to kill

a foreign national in an area of Antarctica claimed by that foreign national's

state. As we have seen, there is a serious question whether the United States

could itself prosecute the offender; on the other hand, it would probably not

wish to recognize the foreign state's territorial jurisdiction over the offense.

Should it do neither, however, and the offender go unpunished, the foreign state

might feel justified in international complaints.' It is arguable that the absence

of United States law permitting prosecution and punishment in such a case would

not constitute a valid excuse,'" especially where such lack of applicable law is the

result not of any fundamental constitutional bar but rather of legislative inaction.

A POLICY ASSESSMENT

Domestic and international law thus appear to permit fairly broad discretion

in the preparation of United States legislation controlling criminal conduct in

Antarctica. Our next problem is whether such legislation is in fact desirable.

While a close question of judgment is involved, on balance the arguments for

Antarctic criminal legislation appear to outweigh those against. Despite the fact

that serious criminal conduct has not thus far occurred in Antarctica, the con-

tinued absence of such conduct cannot be counted upon. It is true that a number

of factors are operative which reduce the likelihood of crime among the American

party. All civilians and many military personnel are volunteers; all persons

wintering-over are carefully screened; factors often associated with criminal

conduct, such as money, drunkenness and women, play little part in Antarctic life:

the likelihood of an offender escaping detection and apprehension is small; morale

is generally high; and civilian scientists are of a class having a low incidence

"5 The Harvard Research in International Law, Draft Convention, specifically sug
gests

such a principle in its article 10, which reads : A State has jurisdiction with resp
ect to

any crime committed outside its territory by an alien, other than the crimes ment
ioned

in Articles 6,7,8, and 9, as follows:
(a) When committed in a place not subject to its authority but subject to the authority

of another State, if the act or omission which constitutes the crime is also an o
ffence

by the law of the place where it was committed, if surrender of the alien for prosecutio
n

has been offered to such other State or States and the offer remains unaccepted, and if

prosecution is not barred by lapse of time under the law of the place where the crime

was committed. The penalty imposed shall in no case be more severe than the penalty

prescribed for the same act or omission by the law of the place where the crime wa
s

committed.
(b) When committed in a place not subject to the authority of any State, if the act or

omission which constitutes the crime is also an offense by the law of a State of whic
h

the alien is a national, if surrender of the alien for prosecution has been offered to the

State or States of which he is a national and the offer remains unaccepted, and if pros-

ecution is not barred by lapse of time under the law of a State of which the alien is a.

national. The penalty imposed shall in no case be more severe than the penalty pre-

scribed for the same act or omission by the law of a Staate of which the alien is a national.

(c) When committed in a place not subject to the authority of any State, if the

crime was committed to the injury of the State assuming jurisdiction, or of one of

Its nationals, or of a corporation or juristic person having its national character.
Id. at 440-11. While Professor Dickinson's comment on this article noted that it was

"distinctly subsidiary and one which will be rarely invoked," id. at 573, he went on

to suggest that paragraph (b) might possibly be particularly applicable in Antarctica,

Id. at 585.
136 Cf. Restatement, Foreign Relations Law § 187; Janes (United States v. Mexico),

[1926-1927] Opinions of Comnfrs Under the Convention Concluded September 8. 1923.
Between the United States and Mexico 108 (1927) [hereinafter cited as Opinions of

Comm'rs] ; De Galvan (Mexico v. United States), [1926-1927] Opinions of Comm'rs 254

(1927).
137 See. e.g., Shufeldt (United States v. Guatemala), 3 U.S. Dep't of Arbitration Ser. 851,

876 (1932) Art. 13, International Law Comm'n, Declaration on Rights and Duties of States.

U.N. Gen. Ass. Off. Rec. 8th Seas.. Supp. No .10, at 8-9 (A/925) (1949), 4 Am. J. Int'l

L. Supp. 13 (1950) ; Letter From the Secretary of State to the Minister in Mexico, [1887]
Foreign Rel. U.S. 751,732 (1888).
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of criminal conduct and especially sensitive to the risk to reputation and career
which misconduct might entail. On the other hand, over time, at least occasional
incidents of criminal conduct seem almost certain to occur. The number of per-
sons now present on the continent is substantial; Antarctic life subjects indi-
viduals to unique strains and pressures; screening techniques are fallible and
incapable of detecting with certainty potential offenders; and, as has been seen,
the deterrent influence of criminal law may itself be lacking. Legislation may help
to deter possible criminal conduct. More significantly, only legislation will per-
mit the orderly handling of such incidents as do occur.
Of course, even if criminal incidents occur, they are likely to be infrequent and,

as previously pointed out, the procedural and practical difficulties involved
might make prosecution of any but the most serious crimes unlikely. However,
the desirability of legislation in this area cannot be measured solely by the
number of crimes expected or possible difficulties of prosecution. The existence of
a situation in which even occasional crimes can be committed without fear of
punishment is offensive to civilized concepts of justice and an undesirable gap
in the fabric of law ordering the human community. Congress has seemingly
recognized this principle by, for example, including crimes committed on certain
guano islands within the special maritime and territorial jurisdiction established
by section 7. If only one murder in Antarctica were to go untried and unpunished
for absence of law, public opinion might still be critical of the Administration
and Congress for failing to anticipate and provide for such an eventuality.
Moreover, legislation covering criminal conduct by American civilians in Antarc-
tica would remove a basic discrimination as between such civilians and their
military companions in Antarctica who are now subject to United States criminal
law by virtue of the Uniform Code.
As to the possible international impact of such legislation, there seems no

reason why sensible, carefully-drawn United States legislation in this area should
stir up now-dormant Antarctic jurisdictional issues or otherwise give rise to
international controversy. Insofar as such legislation would cover only American
nationals it is consistent, as we have seen, with the Antarctic Treaty, customary
international law, and the practice of many other Antarctic Treaty countries.
Such legislation might even forestall possible international problems by fulfilling
an implicit responsibility on the part of the United States to control its own
nationals on the continent, particularly those exempt under the treaty from the
exercise of foreign jurisdiction. In particular, ability to exercise such jurisdiction
would strengthen the position of the United States in resisting possible attempts
by some other Antarctic state to exercise jurisdiction over an American commit-
ting a crime within territory claimed by that state, especially if the crime were
against one of that state's nationals. Moreover, such legislation, by placing the
United States in a legal position similar to that of other Antarctic Treaty parties,
might facilitate the eventual working out by the parties of suitable arrangements
to handle jurisdictional disputes.

Finally, it may be argued against such legislation that the Antarctic problem
should not be dealt with apart from the related but much more important problem
of control of conduct of American civilian dependents and employees at American
bases overseas, who, under the Reid v. Covert line of decisions, are also not
presently subject to United States law.' However, the two problems are distin-
guishable and there seems little need to link their solutions. First, the Antarctic
situation is conceptually more compelling, since no criminal law whatsoever
may be applicable to American civilians in Antarctica. In contrast, in the case
of American civilians at American bases abroad, the jurisdiction of the territorial
host state is always potentially available to deal with serious offenses. Second,
the limited scope of the Antarctic problem makes it simpler of solution, since
American civilians in Antarctica are numbered at most in the hundreds and the

"8 On the problem of jurisdiction over civilians at American overseas bases, see gen-erally the testimony of Benjamin Forman, Assistant General Counsel of the Departmentof Defense, in Hearings Before a Subcommittee of the Senate Committee on ArmedServices on Operation of Article VII of the N.A.T.O. Status of Forces Agreement, 86thCong.. 2d Sess. 1-11 (1960). For a recent proposal to cover such civilians, see S. 2015,88th Cong., 1st Sess. (1963), submitted by Senator Ervin, w")ich would amend title 10 ofthe United States Cole to provide that any citizen, national, or other person owingalle-lance to the United States who commits any one of certain listed offenses in violationof the Uniform Code of Military Justice while serving with, employed by, or accompany-ing the armed forces outside the United States, will be subject to trial in the UnitedStates district courts. However, while the Department of Defense still has the matterunder study, it has expressed the view that there is no present need for such legislation.Hearings Before a Subcommittee of the Senate Committee on Armed Services onSess. 14-16 (1963).
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practical likelihood of crime is small. In contrast, American civilians at bases

abroad are numbered in the tens of thousands and a substantial number of crimes

occur each year. '3' Third, United States legislation establishing jurisdiction over

American civilians in Antarctica is less likely to offend the sensibilities of foreign

nations that such legislation establishing jurisdiction over Americans within such

foreign countries' metropolitan territories. For all of these reasons, Congress

might find Antarctic criminal legislation less difficult and controversial than legis-

lation dealing with criminal conduct at foreign bases.
In short, while the likelihood of an Antarctic crime wave is clearly remote, the

difficulties an embarrassment which even a single serious incident could occasion

appear to justify at least minimal legislation to permit its orderly handling.

Obviously the problem does not justify a major legislative effort. On the other

hand, if simple and relatively non-controversial legislation can provide a ready

,solution, it is difficult to see why this should not be done. At worst such legisla-

tion might prove unnecessary. At best it could anticipate and provide a means for

dealing with otherwise troublesome problems.
One further question deserves discussion. Should such legislation be applicable

solely to Americans in Antarctica or should it also cover non-privileged accom-

panying foreign nationals?
It has been suggested above that the United States could appropriately exercise

jurisdiction over such foreign nationals in Antarctica despite the fact that such

an assertion might not fit within the precise ambit of traditional jurisdictional

principles. It may be argued that, if this is so, such jurisdiction should in fact be

asserted; that the same considerations which support coverage of American

nationals—deterrence of criminal conduct, protection of members of the Ameri-

can party, orderly handling of criminal incidents, and assurance of punishment

of offenders—indicate coverage of foreign nationals as well.
Other considerations, however, suggest that legislation applicable to foreign

nationals might raise more problems than it would solve. First, such coverage of

foreign nationals would in practice have only extremely limited potential appli-

cation; privileged foreign observers and exchange scientists would of course be

exempt, and there are only a handful of other non-privileged accompanying for-

eign nationals with the United States party, some of whom might in any case
already be adequately covered as to conduct in Antartica by their own national

law. Second, however reasonable the arguments for the international legality of
the assertion of jurisdiction by the United States over accompanying foreign

nationals in Antarctica, the question is not free from doubt and a contrary case
can obviously be made; this might complicate and jeopardize enactment of the
legislation and its acceptability to other Antarctic Treaty countries. Third, as-

sertion of such jurisdiction would necessarily be a two-way street requiring

recognition by the United States of similar assertion of juridiction by other

countries over non-privileged American nationals; this might also make congres-

sional enactment of the legislation more difficult. Finally, failure of the United
States to control the conduct of accompanying foreign nationals would probably
not be subject to international criticism or give rise to international complaint.
If legislation covering foreign as well as American nationals were nevertheless

considered desirable by the Administration and Congress, it might be politic
expressly to restrict the potential exercise of United States jurisdiction over
such foreign nationals to situations in which the foreign national's own state
had not asserted jurisdiction over the offense. Such an assertion of solely

"residual" jurisdiction would encourage other states to control their own na-

tionals' conduct, strengthen the legal and moral basis for such United States
coverage of foreign nationals, and reduce the likelihood of unwarranted expan-
sion by other states of the principle thus asserted by the United States. It would,

. however, permit the United States to exercise jurisdiction in the most urgent
cases where the offender might otherwise go unpunished.

A LEGISLATIVE; PROPOSAL

We are thus brought to our final problem. What should Antarctic criminal
legislation look like?

Certain criteria may be suggested. First, such legislation should preferably

la) In contrast with the situation in Antarctica, during the six months' period October
1564-.March 1965 here was a total of 4,275 offenses committed by civilian employees and
dependents associated with United States military forces overseas. Of these, 3,354 were
traffic offenses and 921 other offenses, 1,178 of these cases were subject to foreign juris-
diction which, however, was exercised in only 222 cases. Ibid.
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be simple; the problem does not justify lengthy or complex treatment. Second,
it need cover only the most serious crimes; less serious offenses might not justify
the trouble and expense of prosecution and can possibly be dealt with by non-
criminal sanctions. Third, it may not be necessary to attempt to cover the many
procedural problems involved, such as apprehension, detention and removal of
offenders; once offenses are covered by criminal law, these matters can hope-
fully be handled satisfactorily on an ad hoc basis. Fourth, it should conform in-
sofar as possible to existing domestic and international legal precedents so as to
minimize any sense of innovation or departure from established jurisdictional
norms. Finally, legislation should be cast in a form avoiding any appearance
of being based on a territorial theory of jurisdiction, thus avoiding questions
under the Antarctic Treaty.

Legislation based on the already existing provisions of Title 18 of the United
States Code relating to the "special maritime and territorial jurisdiction of the
United States" 140 would appear well-tailored to meet these criteria. In particular,
it would permit utilization of an established body of substantive law which
Congress has already pronounced necessary, reasonable and sufficient in closely
analogous situations.

Legislation based on the special jurisdiction could be drafted in either of two
ways. First, it could be in the form of an amendment to section 7 itself, simply
adding a paragraph including Antarctica within the definition of the special
jurisdiction, but expressly limiting such jurisdiction to acts or omissions of
Americans in that area.' Such legislation would find recent precedent in the
1952 amendment of section 7 which included American aircraft over the highseas within the special jurisdiction.' Or, alternatively, it could be cast in theform of a separate provision of title 18 assimilating the provisions respectingthe special jurisdiction to Americans in Antarctica.' While there is little sub-stantive difference between these two forms, the latter, setting forth Antarcticjurisdiction in a separate provision and using the device of assimilation, appearsto have certain advantages. It is less capable of misconstruction by other coun-tries as an assertion of territorial jurisiction than would be amendment to sec-tion 7 itself, which bears the heading "special maritime and territorial jurisdic-
tion," and it more closely follows the legislation of other Antarctic countries.
While, as previously indicated, such legislation might preferably be applicableonly to Americans in Antarctica, it would be relatively simple from a drafting

standpoint to cover non-privileged accompanying foreign nationals as well, with
such added jurisdiction perhaps best limited to residual situations.
A bill of this type applicable solely to American nationals, with bracketed por-tions indicating those additions which would be necessary to cover also non-privileged accompanying foreign nationals, might provide as follows:

A BILL To amend Title 18 of the United States Code to define and control certaincriminal conduct by United States nationals [and certain foreign nationals] in Antarctica
Be it enacted by the Senate and House of Representatives of the United Statesof America in Congress Assembled, That Chapter 1 of Part I of Title 18 of theUnited States Code, entitled "Crimes an Criminal Procedure," as amended, befurther amended by adding a new section 16 as follows:

"SEc. 16. Offenses by United States Nationals [and Certain ForeignNationals] in Antarctica.
Any act or omission by a national of the United States within the area southof sixty degrees South Latitude, [or by a foreign national present in such area

140 See text accompanying note 58-61, supra.
141 Such a paragraph might provide, for instance: (6) For the purpose of determiningthe places in which provisions of this title are applicable to nationals of the United States,the area south of sixty degrees South Latitude: Provided, that nothing herein containedshall be construed as an assertion of territorial jurisdiction over or claim to ouch firea incontravention of any treaty or international agreement concerning Antarctica to whichthe United States is or may become a party.
142 See note 74 supra.
143 This form would be analogous to that used in the Assimilative Crimes Act, discussedin note 108 supra, and the statutes respecting the "guano islands" and Canton andEnderbury Islands, see note 57 slpra.
1" A technical amendment to the index of ch. I of title 18 would also be required, but ishere omitted.



145

under the sponsorship of the United States Antarctic Research Program,] which
would be an offense under this Title if engaged in within the special maritime and
territorial jurisdiction of the United States shall constitute a like offense, shall
render such person liable to the same penalties, and shall be tried in the same
court and district as if it had been engaged in within the special maritime and
territorial jurisdiction of the United States. [ ; Provided, however, that this sec-
tion shall not be applicable to exchange scientists or observers or members of
their staffs performing functions under the provisions of the Antarctic Treaty,
and shall not otherwise be applicable to any foreign national with respect to any
act or omission as to which the state of which he is a national has asserted
jurisictionj"

United States Court of Appeals, Ninth Circuit

UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE

V.

DONALD EUGENE BANKS, DEFENDANT-APPELLANT

No. 76-1374

July 19, 1976

Defendant, a civilian, was convicted before the United States District Court for
the Western District of Washington, William J. Lindberg, Senior District Judge,
of possession of heroin with intent to distribute, and he appealed. The Court of
Appeals, Choy, Circuit Judge, held that when their actions are based on probable
cause, military personnel may arrest and detain civilians for on-base violations
of civil law and may also conduct reasonable searches based on a valid warrant,
that base commander qualified as neutral and detached magistrate for purpose
of determining probable cause, and that reliability of informer was sufficiently
established.

Affirmed.

1. Armed Services-3
Posse Comitatus Act, which was enacted during reconstruction period to elimi-

nate direct active use of federal troops by civil authorities, does nos prohibit
military personnel from acting upon on-base violations committed by civilians.
18 U.S.C.A. § 1385.

2. Armed Services-28
When their actions are based on probable cause, military personnel are au-

thorized by statute to arrest and detain civilians for on-base violations of civil
law and may also conduct reasonable searches based on a valid warrant. 10
U.S.C.A. § 809 ( e) ; 18 U.S.C.A. § 1382.

3. Armed Services-28
Power to maintain order, security and discipline on military reservations is

necessary to military operations.

4. Searches and Seizures-3.4
Where nothing in record suggested that base commander participated in any

way in investigation or prosecution of defendant, a civilian, but was approached
only after investigators had obtained statement from informer and had tried
without success to call in civil law enforcement authorities, base commander
qualified as neutral and detached magistrate for purpose of determining probable
cause for issuance of search warrant.

5. Searches and Seizures-3.6
Detailed eyewitness report of crime is self-corroborating; it supplies its own

indicia of reliability.



146

6. Drugs and Narcotics-188
Where air force sergeant, who was untested, named, nonprofessional informer,

voluntarily gave statement implicating defendant in sale of heroin to military per-
sonnel, told investigators that he had recently seen defendant on base in posses-
sion of fluffy white powder in a zip-lock bag which defendant said was heroin
and reported further that defendant had offered to sell him heroin, that defendant
would be in certain location cutting heroin and would remain on base until
payday to sell heroin to military personnel, details of sergeant's statement were
sufficient to establish reliability of information and his credibility, and fact
that he was under investigation was immaterial.

Irwin H. Schwartz, Federal Public Defender (argued), of Seattle, Wash., for
defendant-appellant.
James R. Moore, Asst. U.S. Atty. (argued), Seattle, Wash., for plaintiff-

appellee.
OPINION

Before ELY and CHOY, Circuit Judges and ORRICK,* District Judge.
CHOY, Circuit Judge:
Donald Banks, a civilian, appeals his criminal conviction by challenging the

actions of military investigators in searching and arresting him for violation of
"civil" (non-military) laws while he was on McChord Air Force Base. We affirm.

Facts

Banks and three airmen were arrested by Air Force investigators in August of
1975 in a barracks room on the McChord base. The arrest followed a search, made
pursuant to a warrant for the search of the room and the persons found there
issued by the base commander. The search turned up heroin on Banks and in the
room. Probable cause for the warrant was based on the affidavit of an Air Force
investigator setting forth a voluntary statement given him by a Sergeant Haynes.

After being given the Miranda warnings, Banks signed a confession implicating
himself and the three airmen. His motion to suppress his confession and the
evidence seized from his person was denied. On stipulated facts, preserving the
suppression issue, the district court convicted Banks of possession of heroin with
intent to distribute.

Issues

Banks contends that the military has no power to search and arrest civilians
for civil offenses. In the alternative, he challenges the sufficiency of the search
warrant.

Military Authority to Search and Arrest Civilians

Banks argues that the military's police power is limited to only those persons
subject to military law. See 10 U.S.C. § 807. He insists that using the military to
enforce the civil laws is prohibited by the Posse Comitatus Act.
[1] The Posse Comitatus Act, 18 U.S.C. § 1385,1 was enacted during the Re-

construction Period to eliminate the direct active use of Federal troops by civil
law authorities. See United States v. Red Feather, 392 F.Supp. 916 (D.S.Dak.
1975). In each case relied upon by Banks, the Act's prohibition was applied only to
the off-base use of military personnel by civilian authorities. See Red Feather,
supra, and United States v. Walden, 490 F.2d 372 (4th Cir.) cert. denied, 416 U.S.
983, 94 S.Ct. 2385, 40 L.Ed.2d 760 (1974). We hold the Act does not prohibit
military personnel from acting upon on-base violations committed by civilians.

[2, 31 When their actions are based on probable cause, military personnel are
authorized by statute to arrest and detain civilians for on-base violations of civil

*Honorable William H. Orrick, Jr., United States District Judge, Northern District of
California, sitting by designation.

118 U.S.C. § 1385 provides:
"Whoever, except in cases and under circumstances expressly authorized by the

Constitution or Act of Congress, willfully uses any part of the Army or the Air Force
as a posse comitatus or otherwise to execute the laws shall be fined not more than
$10,000 or imprisoned not more than two years, or both."
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law, see 10 U.S.C. § 809(e) and 18 U.S.C. § 1382; = also, they may c
onduct reason-

able searches based on a valid warrant. United States v. Rogers, 3
88 F.Supp. 298

(E.D.Va. 1975) ; see also United States v. Burrow, 396 F.Supp. 890 (D.Md.1
975).

The power to maintain order, security, and discipline on a military 
reservation

is necessary to military operations Cafeteria Workers v. McElroy, 367 U
.S. 886,

81 S.Ct 1743, 6 L.Ed.2d 1230 (1961).3 Thus, Banks was properly sea
rched and

detained.
Sufficient of the Search Warrant

Banks asserts that the search warrant was deficient in two respects. First
, he

argues, a commander of a military reservation is not a neutral and det
ached

magistrate required under the fourth amendment. He relies on Coolidge v
. New

Hampshire, 403 U.S. 433, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971), and Saylor V.

United States, 374 F.2d 894, 179 Ct.C1. 151 (1967).
[4] The position of the commanding officer in the instant case, however, is

unlike that of the attorney general in Coolidge and the deputy commander 
in

Saylor, who were actively in charge of the investigations when they authorized

the warrants. Nothing in the record suggests the base commander here partici-

pated in any way in the investigation or prosecution of Banks. He was ap-

proached only after the investigators had obtained Sergeant Haynes' statement

and had tried, without success to call in civil law enforcement authorities. He

qualifies as a neutral and detached magistrate for the purpose of determining

probable cause. United States v. Rogers, 388 F.Supp. 298.
Air Force Regulation 125-3, Ch. 6, §§ 6-2. (a) provides in part: "Title 18 United

States Code, Section 1382, authorizes the detention of civilians for on-base of-

fenses. Since they are not subject to the UCMJ, civilians usually are turned over

to civil authorities." Administrative interpretations are entitled to great def-

erence. Udall v. Tallman, 380 U.S. 1, 16, 85 S.Ct. 792, 13 L.Ed.2d 616 (1965).

(E.D.Va.1975) ; see also Wallis v. 091fier, 491 F.2d 1323 (10th Cir.). cert.

denied, 419 U.S. 901,95 S.Ct. 185,42 L.Ed.2d 147 (1974).'
Secondly, Banks attacks the affidavit supporting the finding of probable cause

as failing to establish the reliability of the informer as required by Aguilar v.

Texas, 378 U.S. 108, 84 S.Ct. 1509, 12 L.Ed.2d 723 (1964) and Spinelli v. United

States, 393 U.S. 410,89 S.Ct. 584,21 L.Ed.2d 637 (1969).5
Sergeant Haynes was an untested, named, non-professional informer. He vol-

untarily gave a statement to McChord investigators implicating Banks in the sale

of heroin to military personnel. Haynes told the investigators that he had recently

seen Banks on the base in possession of a fluffy white powder in a zip-lock bag

which Banks said was heroin. He reported, further, that Banks has offered to

sell him heroin and that Banks had told him he, Banks, would be in Barracks

1152, Room 301 cutting heroin and remain on the base till pay day to sell it to

military personnel.
[5.6] A detailed eyewitness report of a crime is self-corroborating; it supplies

its own indicia of reliability. United States v. Mahler, 442 F.2d 1172, 1174 (9th

2 10 U.S.C. § 809 (Art. 9. Imposition of Restraint, UCMJ) provides in part:
"(e) Nothing in this article limits the authority of persons authorized to apprehend

offenders to secure the custody of an alleged offender until proper authority may be

notified."
18 U.S.C. § 1382 provides:
"Whoever, within the jurisdiction of the United States, goes upon any military, naval.

or Coast Guard reservation, post, fort, arsenal yard, station, or installation, for any

purpose prohibited by law or lawful regulation;

"Shall be fined not more than $500 or imprisoned not more than six months, or both."
We decline to decide the search and arrest issues solely on the basis that McChord

is a "closed" military reservation. There is authority for the proposition that a civilian
is subject to search and arrest by military authorities without probable cause or his
consent on a "closed" military base. See United States V. Vaughn. 475 F.2d 1262. 1264
(10th Cir. 1973) and United States V. Grisby, 335 F.2d 652, 655 (4th Cir. 1964). We need
not reach this issue because the search and arrest involved here were reasonable under
ordinary fourth amendment standards.

Althouzh Wallis involved military personnel as the object of the search, it stands
for the principle that a base commander may properly issue a search warrant, consistent
with the fourth amendment.

5 The Government argues that the Aguilar-Spinelli test applies only to (unidentified)
professional informers relying on United States v. Darensbourg, 520 F.2d 985, 988 (5th

modified, 524 F.2d 233 (1975) and United States V. Burke, 517 F.2d 377, 380
(2d Cir. 1975). It is unnecessary to reach this issue in that the affidavit satisfies the
Aguilar-Spinelli test.
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Cir.), cert. denied, 904 U.S. 993, 92 S.Ct. 541, 30 L.Ed.2d 545 (1971) and United
States v. Sellaro, 514 F.2d 114, 124 (8th Cir. 1973), cert. denied, 421 U.S. 1013, 95
S.Ot. 2419, 44 L.Ed.2d 681 (1975). That Sergeant Haynes, the informant, was
under investigation because he was suspected of being involved in drug traffic is
immaterial here. The details of his statement supported an inference as to the
reliability of his information and his credibility. See Spinelli, supra, 393 U.S. at
417, 89 S.Ct. 584.

Affirmed.

DEPARTMENT OF DEFENSE RESPONSE RE U.S. V. Banks

The opinion of the Court of Appeals for the 9th Circuit addresses two issues:
(1) whether the Posse Comitatus Act, 18 U.S.C. § 1385, prohibits military per-
sonnel from arresting and detaining civilians for on-base violations of federal
civil law; and (2) whether the search warrant was deficient. With respect to
the first of these issues, the Court held that the Posse Comitatus Act does not
preclude restraint of a civilian to the extent necessary to carry out a legitimate
military purpose. There is no indication in the Court's opinion that the defendant
contended that, apart from the Posse Comitatus Act, the arrest was unlawful
in any other respect. Further, there is no indication in the opinion that the
arrest was other than a temporary restraint pending expeditious transfer to
appropriate civil authority.
In the circumstances, the Department of Defense does not regard the Banks

case as modifying the general propositions that: (1) federal law enforcement
officers do not have federal authority to make arrests without warrant unless
Congress has specifically provided such authority; (2) where there is no ap-
plicable federal statute delineating the arrest authority of a particular federal
officer, the law of the place governs the validity of an arrest by him; and (3) in
the absence of a statute limiting a federal officer's power to arrest without
warrant, be has the same arrest powers as a private citizen. Compare Alexander
v. United States, 390 F. 2d 101 (5th Cir. 1968) with United States v. Chapman,
420 F. 2d 925 (5th Cir. 1969). Cf. Ward v. United States, 316 F. 2d 113 (9th Cir.
1963).

Unlike, for example, U.S. marshals (18 U.S.C. § 3053), agents of the FBI
(18 U.S.C. § 3052), secret service agents (18 U.S.C. § 3056), postal inspectors
(18 U.SC. § 30(;1), and special policemen of the General Services Administration
(40 US.C. § 318), military police are not vested by federal statute with the powers
of local peace officers. Accordingly, their authority to make "arrests"-as distin-
guished from temporary restraint-of civilians on-base, even to carry out a
legitimate military purpose such as maintaining the order and security of the
installation, is circumscribed by the scope of the "citizen's arrest" authorization
granted by the law of the locality.
In any event, it is clear that the ruling in the Banks case provides no precedent

with respect to off-base offenses or to confinement for the purposes of trial by
foreign authorities.

U.S. ANTARCTIC RESEARCH PROGRAM. FISCAL YEAR 1978, BUDGET ESTIMATE
TO THE CONGRESS

U.S. ANTARCTIC PROGRAM ACTIVITY SUMMARY

Fiscal year 1978 program total 

SUMMARY OF OBLIGATIONS BY SUBACTIVITY

$47,475,000

Actual,
fiscal year

Budget
request,

fiscal year

Current
plan,

fiscal year
Estimate,

fiscal year
Difference,
fiscal years

Page Subactivity 1976 1977 1977 1978 1978-77

D-I U.S. Antarctic research program $4, 308, 496 $5, 100, 000 $5, 550, 000 $6,475, 000 $925, 000
0-11 Operation support program 26, 276, 796 39, 900, 000 39, 775, 000 2 41,000, 000 1, 225, 000

LC-130 aircraft procurement  18, 000, 000 0 0 0 0

Total  48, 585, 292 45, 000, 000 45, 325, 000 47,475, 000 2, 150, 000

I These funds will support scientific activities in Antarctica during the September 1978 to March 1979 austral summer
field season.

2 These funds will provide support for the research activities to be conducted in Antarctica during the October 1977 to
March 1978 austral summer field season.
s For 2 LC-130R aircraft for which funds were appropriated by Public Law 94-116.



149

PROGRAM ACTIVITY GOALS AND DESCRIPTION

Within the context of the Antarctic Treaty, the U.S. Antarctic Program sup-
ports national goals to: maintain the Treaty to insure that the continent will
continue to be used for peaceful purposes only, foster cooperative research to
contribute to the solution of regional and worldwide problems, protect the en-
vironment, and insure equitable and wise use of living and nonliving resources.
The United States has a reputation for leadership in antarctic affairs and

has extensive rights, based on exploration, discovery and presence in that area.
The antarctic area is of further interest to the United States because it:
Has a major influence on world weather and climate;
Contains potentially valuable minerals and petroleum;
Is the world's richest area in marine protein production;
Has other features of unique scientific and practical interest; and
Provides an excellent environment for international cooperation through the

Antarctic Treaty.
The National Science Foundation has been assigned overall management re-

sponsibility for planning, funding, and implementing the national program in
Antarctica. The Foundation's responsibilities for the overall program in Ant-
arctica are in accordance with Office of Management and Budget Circular A-51
(revised).
The U.S. Antarctic Research Program subactivity supports a multidiscipli-

nary research program on the Antarctic continent and in the adjacent oceans.
The research is focused to increase scientific knowledge through environmental
and resource-related pi ograms. The research is conducted at four antarctic sta-
tions, from remote temporary field sites, and aboard two research ships. Remote
sensing techniques, using satellites, aircraft, rockets, balloons, and unmanned
stations, are utilized in the conduct of the research. Cooperative research pro-
grams with scientists of other nations are commonplace.
The Operations Support Program subactivity provides for the direct support

of science activities and the maintenance of an effective U.S. presence in Ant-
arctica.
The National Science Foundation is designated as the single source of fund-

ing and management for the U.S. Antarctic Program. The Department of De-
fense and the Department of Transportation provide operational support on a
cost reimbursable basis. The Foundation also contracts for support services when
it is cost effective.

CHANGES BETWEEN FISCAL YEAR 1977 BUDGET REQUEST AND FISCAL YEAR 1977

CURRENT PLAN

The total amount of the fiscal year 1977 Current Plan is $325,000 more than
the fiscal year 1977 Budget Request of $45,000,000. This is a net amount result-
ing from a $475,000 increase for funding of the 1976 military pay raise, and a
$150,000 decrease to repay a Transition Quarter reprogramming action. During
the fiscal year 1976-fiscal year 1977 Transition Quarter there was an urgent
requirement to fund a safety-related modification to the LC-130 aircraft before
the October deployment for the 1976-1977 field season in Antarctica. The amount
of $150,000 of Transition Quarter funds was reprogrammed from another Foun-
dation program (the atmospheric sciences subactivity) and restored to that
program with fiscal year 1977 funds.
The current fiscal year 1977 plan for the U.S. Antarctic Research Program

Subactivity is $450,000 more than the budget request. There was a need to aug-
ment Information and Advisory Services by $200,000 to cover the cost of an
environmental impact statement for U.S. activities in the Antarctic and $250,000
for the Antarctic program's share of increased information and advisory costs
associated with polar research activities. These increases were covered by off-
setting decreases in the logistic support costs—mainly for icebreakers.
The current fiscal year 1977 plan for the Operations Support subactivity is

$39,775,000, $125,000 below the requested amount of $39.900,000. This decrease
results from a combination of actions: (1) the decrease of $450,000 in support
cost allowed use of these funds in the research program, (2) a decrease of
$150,000 to cover part of the costs of safety modification made to the LC-130R
aircraft during the Transition Quarter, and (3) an increase of $475,000 for
military pay increase which is included in the military pay supplemental ap-
propriation request for fiscal year 1977.

96-873 0 - 78 - 10
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COORDINATION AND RELATIONSHIP TO OTHER FEDERAL EFFORTS

NSF coordinates all Federal Activities in the Antarctic. NSF also funds in-
dividuals and groups of investigators from Federal agencies, educational in-
stitutions, and private companies submitting meritorious proposals for field
research or analysis of data.
Policy guidance for U.S. activities is provided by the Antarctic Policy Group,

chaired by the State Department. Coordination of research goals and objectives
at the national level is carried out mainly through the Polar Research Board,
National Academy of Sciences.

CHANGES IN BUDGET STRUCTURE

For fiscal year 1978 the former budget subactivity U.S. Antarctic Research
Program has been redesignated to the U.S. Antarctic Program and changed to
a budget activity with two subactivities, namely, the U.S. Antarctic Research
Program and the Operations Support Program. This was done to isolate the
Antarctic Program from the more traditional NSF-supported research and sci-
ence education programs. One determination resulting from the recent, com-
prehensive interagency review of the U.S. Antarctic Program was that the
budgetary requests for the Antarctic should not compete with other NSF budg-
etary requests nor should funds provided for the Antarctic program be used
for other NSF programs. This is also in accordance with the recommendations
of the House Science and Technology Committee.

EVALUATION

A major part of the staff effort in the NSF Division of Polar Programs (DPP)
is devoted to the evaluation of the many, varied, and complex aspects of the
program.
The dominant objective is the conduct of an effective multidisciplinary basic

research program to take advantage of the unique research opportunities which
exist on or near the Antarctic continent. In the development of a science pro-
gram for Antarctica the ever present severe environmental, logistic, and oper-
ational constraints are major factors. Intensive and continuous evaluations,
planning and coordination takes place between the DPP scientific and opera-
tions support staff, and among DPP and the supporting Navy and Coast Guard
staffs and the civilian contractors.
Input to the science program planning is received from the scientific com-

munity in the form of proposals, the peer reviews of proposals, from the Polar
Research Board of the National Academy of Sciences, international organiza-
tions such as the Scientific Committee on Antarctic Research (SCAR), and
through various workshops and symposia.
Both the science and support activities in Antarctic are monitored through

periodic reports from all stations and major field activities. During the Antarctic
field season at least three DPP staff members are present to monitor or observe
ongoing activities.

Joint NSF, Navy, and contractor evaluation and planning meetings are held
several times each year. These meetings have proved to be a most effective man-
agement tool.

U.S. Antarctic research program subactivity  $6, 475, 000

SUMMARY OF OBLIGATIONS BY PROGRAM ELEMENT

Program element

Budget Current
Actual, request, plan, Estimate, Difference,

fiscal year fiscal year fiscal year fiscal year fiscal year
1976 1977 1977 1978 1978-77

Environmental research $3,570,396 $3,625,000 $3,340,000 $4,145,000 $805,000
Mineral and marine resources research_ _ 281,400 1, 275,000 1,560,000 1,830,000 270,000
Information and advisory services 

Total 

456,700 200,000 650,000 500,000 -150,000

4,308,496 5,100,000 5,550,000 6,475,000 925,000
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PROGRAM SIJBACTIVITY OBJECTIVES AND DESCRIPTION

This program is composed of Environmental Research and Mineral and
Marine Resources Research, to support research in several scientific disciplines,
often with participation by scientists from other nations. To enable adequate
advance planning for operations in the field, the funds requested here will
support scientific activities in Antarctica during the September 1978 to March
1979 austral summer field season.
The Environmental Research program element will support:
Glaciological research on the Antarctic ice sheet and adjacent floating ice

shelves to develop new knowledge concerning their physical structure and sta-
bility and their changes in space and time.

Micrometeorological and other special and standard surface and upper air ob-
servations in coastal regions near McMurdo and Palmer Stations and inland at
the South Pole Station.
Solar-terrestrial physics at Siple Station in support of the International Mag-

netospheric Study, using surface, balloon, and rocket-borne instrumentation to
collect data. The high altitude probes using rockets will be flown in cooperation
with NASA and NOAA.
Completion of a circumantarctic oceanographic survey in cooperation with the

Argentine Antarctic Institute and continuation of physical and chemical investi-
gations of the oceans near Antarctica using icebreakers and other ships as
platforms.
Biomedical and psychological studies at South Pole and McMurdo Stations.
Biological investigation of terrestrial and freshwater ecosystems.
The Mineral and Marine Resources program element will support:
Analysis of drill cores from the Ross Ice Shelf Project, the Dry Valley Drilling

Project, and the deep sea.
Geological and glaciological investigations in the Transantarctic Mountains,

the Defek Intrusion area, northern Victoria Land, the Scotia Arc and Antarctic
Peninsula area, and the Ellsworth Mountains.

Studies of primary productivity, swarming habits, the distribution of krill,
and the life cycle of the Antarctic cod using icebreakers or other ships, and the
facilities at Palmer and McMurdo Stations.
The Information and Advisory Services program element will continue support

of curatorial centers for sorting and distributing natural history specimens and

ice and ocean bottom cores. Publication of research plans and results of U.S.
program activities will continue, an Antarctic bibliography will be maintained,
and Soviet polar literature will be translated and published. Support will con-
tinue for U.S. participation in the Scientific Committee on Antarctic Research of
the International Council of Scientific Unions.

SIGNIFICANT RECENT ACHIEVEMENTS

Results from the Dry Valley Drilling Project (DVDP) revealed a complicated
groundwater system in the Antarctic permafrost, possibly connecting the saline
lakes in the dry valleys with subglacial lakes in the East Antarctic Sheet.
A study of the glacial geology of the West Antarctic Ice Sheet has shown that

it is unstable and is retreating rapidly. Evidence from the geologic record reveals
that it has always been unstable, advancing and retreating catastrophically

every 100,000 years. Retreat seems to be associated with each interglacial episode.
This has implications for long-range climate change studies.
Current meter measurement throughout the winter in the Weddell Sea have for

the first time ciefined seasonal variations in Antarctic bottom water flow patterns,
and allow a better determination of the rate of overturning of the deep water
masses. These changes affect the marine food chain and the weather as far

away as the Northern Temperate Zone.
Very low frequency wave propagation and charged particle precipitation in

the upper atmosphere were found to be causally related as a result of measure-

ments at Siple Station, Roberval, Canada, and Earth orbiting satellite observa-

tions. The capability to artificially stimulate charged particle precipitation from

ground based antenna arrays could lead to man-made changes in the magnet-

osphere and ionosphere which have implications for radio communications.
From electric field measurements made in 1976 in a cooperative U.S.-U.S.S.R.

study at Vostok, Antarctica, evidence was obtained that the interplanetary

medium may control the Earth's clear weather electric field. If this is confirmed,
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it has many important implications for coupling between solar terrestial phenom-ena and atmospheric dynamics in the lower troposphere.
Glaciological research in the southeast corner of the Ross Ice Shelf hasrevealed an apparent thickening with time of the ice shelf in this region. Thissuggests a reversal of the trend toward collapse of the ice sheet that geologicalevidence suggested has been underway for the past 6,000 years. The status ofthis ice sheet warrants further careful study as its disappearance could raise thesea level by 18 meters.
Results of medical investigations of isolated populations on the prevalence.scarcity, and duration of respiratory illness appear to disprove an earlier hypoth-esis that such groups are especially susceptible to respiratory illness.

MAJOR RESEARCH QUESTIONS

Many questions about the Antarctic remain unanswered.
Environmental research
What are the climatic implications of carbon dioxide, ozone, fluorocarbonlevels? Is the Earth's climate changing?
How does solar energy proceed from the Sun across the magnetospheric bound-ary and become accelerated to the observed energy levels? How does this energyaffect our upper and lower atmospheres and our communication and navigationcapabilities?
What is the origin of the cold Antarctic bottom waters that affect ocean tem-perature and fisheries in the northern hemisphere?
How does Antarctica affect non-Antarctic weather?
What does the presence of contaminants in Antarctic glacial ice indicate aboutpast atmospheric pollution?
What are the energetic requirements of vertebrates/invertebrates under low-temperature conditions?
What is the biochemical adaptation in forms living under super-cooled waterconditions?
What is the interrelationship in geological history, paleoenvironment, andpaleontology between the DVDP cores and deep-sea cores taken in the Ross Sea?Is the West Antarctic Ice Cap collapsing and if so what would be the world-wide effects?
What is the correlation between satellite photographs of Antarctic and con-ventional mapping?

Mineral and marine resources research
What are the thickness and other dimensions and characteristics of the DufekIntrusion?
What is the mineral-resource potential of the Dufek Intrusion?
Do the comparative geology, structure, and tectonic history—of the Antarctic

Peninsula and the Pacific coasts of Antarctica and the Andes Mountains of south-
ern South America—indicate areas of mineral-resources potential in Antarctica?
What is the mineral-resource potential of the deep-sea areas, particularly incopper, nickel, iron, and manganese?
How will commercial exploitation of krill affect the marine ecosystem?
What conservation principles are needed for rational use of the marine

resources?
How will the introduction of new species affect vertebrate and invertebrate

populations?
How can satellite systems be used to monitor krill and other animal popula-

tions, and to observe and forecast sea ice phenomena?

EXPLANATION OF FISCAL YEAR 1978 INCREASES AND DECREASES

Environmental Research (an increase of $805,000 to $4,145,000). The level of
effort will increase in all the major areas of research. A second hole will be
drilled through the Ross Ice Shelf, laboratory analysis will be done on ice cores
obtained in earlier drilling, and glaciological research will be extended to
unstudied areas on the continent Upper atmosphere researchers will, in coopera-
tion with NASA, use rocket-borne instruments to obtain data from the pasma-
pause regions of the magnetosphere in support of the International Magnetos-
pheric Study. Meteorological research will be extended in the coastal regions.
Ocean research, in addition to completion of the circumantarctic survey, will be
expanded in the Weddell Sea area.
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Mineral and Marine Resources Research (an increase of $270,000 to $1,83
0,000).

This is a net increase resulting from a decrease for the Dry Valley Dr
illing

Project and increases in other Earth sciences and in marine biology. The in
crease

for Earth sciences will support a new, large geological project in northern 
Vic-

toria Land, plus planning and background field research for the Dufek 
Intrusion

Drilling Project. The increase for marine biology will provide for studies of k
rill

and fisheries.
Information and Advisory Services (a decrease of $150,000, to $500,000). The

decrease is due mainly to the one-time fiscal year 1977 funding of contract dev
el-

opment of an environmental impact statement on the totality of U.S. activities

in Antarctica.

U.S. ANTARCTIC PROGRAM RESEARCH PROGRAM SUBACTIVITY

Estimate

Fiscal year
1976

Fiscal year
1977

Fiscal year
1978

Number of awards and average size:
Number of awards 1 
Total dollar amount
Average dollar per award 
Average award duration 

Percentage distribution of awards by performer:

2 106
$4, 308, 496

$40, 646
12mo

111
$5, 500, 000

$50, 000
12mo

130
$6, 475, 000

$50, 000
12mo

Universities and colleges 79.7 79.0 79. 3

Industry 1.3 1.0 .7

Federal laboratories 14. 1 15.0 15. 0

Other 4.9 5.0 5.0

Manpower and other factors:
Number of scientist man-years supported 5 49 66 77

Cost of scientists supported $830, 000 $1, 120, 000 $1, 300, 000

Number of graduate students supported 96 130 150

Cost of graduate students supported $365, 000 $495, 000 $580, 000

Other manpower costs  $936, 000 $1, 200, 000 $1, 400, 000

Investment costs:
Construction_ 0 0 0

Nonexpendable equipment 4 $171, 000 $220, 000 $260, 000

Other costa $1, 209, 496 $1, 515, 000 $1, 765, 000

Indirect costs $797, 000 $1, 000, 000 $1, 170, 000

Total _ $4, 308, 496 $5, 550, 000 $6, 475, 000

I Includes, in fiscal year 1976, 11 split-funded awards, i.e., U.S. Antarctic researc
h program funds included as part o

an award by another NSF program.
2 Includes 6 awards over $100,000 and 15 awards $10,000 or less.
Number of scientist man-years is low because Antartic research is a seasonal effort. Few researchers are supported

year round.
4 Equipment purchased by grantee institutions using grant funds. Most equi

pment in use in Antarctica is purchased

by the naval support force or the civilian contractors.
5 Includes domestic travel, expendable supplies, and computer services at the

 grantee's institutions, information,

advisory, and curatorial services and cartographic activities.

Operations support programs subactivity 
 $41, 000, 000

SUMMARY OF OBLIGATIONS BY PROGRAM ELEMENT

Program element

Budget Current plan, Estimate, Difference,

Actual, fiscal request, fiscal fiscal year fiscal year fiscal year

year 1976 year 1977 1977 1978 1978-77

Direct science support $4,130,000 NA $6,034,000 $6,870,000 $836,000

Base level support 22,146,796 NA 33,741,000 34,130,000 389,000

Total 26,276,796 39,900,000 39,775,000 41,000,000 1, 225,000

PROGRAM SUBACTIVITY OBJECTIVES DESCRIPTION

The objectives of the subactivity are to provide the support facilit
ies and

services required for the conduct of antarctic research in the most cost
 effec-

tive manner consistent with safety, reliability, and the maintenance of an 
effec-

tive U.S. presence in Antarctica.
It has been determined, after a comprehensive interagency review tha

t, inter

alia, efficient administration of the U.S. program in Antarctica required a
 single
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source of funding and management. Since science serves as the primary expres-
sion of U.S. interest in Antarctica, the National Science Foundation was desig-
nated to serve in a single management capacity.
The location, climate, and the absence of development in Antarctica require

that all forms of support and services needed to conduct research must be im-
ported. The provision of such support and services is grouped, for central man-
agement purposes, in the Operations Support Program subactivity. By contrast, in
the case of the Arctic Research Program and most other Foundation programs,
the full costs of the conduct of a research project are included in the grants to
academic institutions, and such institutions arrange with commercial firms for
the support services required.
The support services in this subactivity are provided primarily by the Depart-

ments of Defense and Transportation on a cost reimbursable basis. Certain ele-
ments are also provided by civilian contractors and foreign agencies. The pri-
mary support force is provided by the U.S. Navy which operates the main lo-
gistic supply complex in support of field work and the inland stations. The largest
single subelement of Navy support is the aircraft squadron which operates six
LC-130 ski-equipped Hercules aircraft as well as the helicopters which provide
local support of the McMurdo area. NSF reimburses the Navy for the personnel
and other costs for these services on a year-round basis. The Department of
Transportation provides icebreaker support on a reimbursable basis. The largest
part of these support services provides the Antarctica program with the "Base
Level Support," which makes the science program possible.
The program element "Direct Sciences Support" includes estimates of those

costs which directly support science activity and would not be needed if the
U.S. were to merely maintain a "presence" in Antarctica. Within this element
are such activities as operation of the research ships, transportation of science
personnel and equipment, and special support related to scientific work at the
stations and in the field programs.

SIGNIFICANT RECENT ACHIEVEMENTS

During the 1975-1976 Antarctic field season two damaged LC-130 ski-equipped
aircraft at Dome "C," 630 nautical miles from McMurdo Station, were repaired
and returned to use. During the filed Season 1976-1977 a third more severely
damaged LC-130 was repaired and flown from Dome "C".
Through joint planning and evaluation efforts on the part of the Naval Support

Force and the civilian contractor, it has been possible to improve procurement of
equipment and supplies by using, to best advantage, the unique procurement
capabilities of each support element at an overall savings in costs.

EXPLANATION OF FISCAL YEAR 1978 INCREASES AND DECREASES

The overall increase for the budget subactivity is less than 3 percent and most
of it is in the program element Direct Science Support.
The program element Direct Science Support is increased by $836,000. The

detail by cost element is shown in the following table.

ESTIMATES OF DIRECT SCIENCE SUPPORT

Fiscal year-

Cost elements 1976 1977 1978

Contractor support, equipment, and operations $2,300,000 $2,500,000 $2,570,000
Islas Orcadas (research ship) 1 350,000 1,000,000 1, 100,000
Hero (research ship) 700,000 965,000 990,000
Icebreaker support 0 229,000 490,000
LC-130 aircraft support 40,000 450,000 750,000
Transportation of scientific personnel 210,000 295,000 335,000
Helicopter support 220,000 225,000 250,000
Transportation of scientific cargo 160,000 180,000 175.000
Palmer Station science equipment_  80,000 100,000 110,000
Subsistence costs for civilian personnel 70,000 90,000 100,000

Total 4,130,000 6,034,000 6,870,000

I Funding for 3/2 year only.
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The increase reflects the added costs of supporting an expanded science program
(see the U.S. Antarctic Research Program subactivity) and anticipated increased
costs for goods and services. The major increase for LC-130 airfract support is
because more aircraft time will be available for science support upon completion
of aircraft recovery operations, plus the availability of the two additional aircraft
now under procurement. The icebreaker costs will increase when the present
Wind class icebreakers are replaced by the new and more powerful Star class
icebreakers.
For the program element Base Level Support the increase ($389,000) is a net

increase resulting mainly from nonrecurring fiscal year 1977 construction pro-
curements for Siple Station and Williams Field and increases in the reimbursable
costs for Navy and Coast Guard support. The major increases for Navy support
are for initiation of LC-130 aircraft service life extension modifications and in-
flationary cost increases, mostly in military personnel costs. The Coast Guard
increase is needed for deployment of the new Star class icebreaker to Antarctia.

OPERATIONS SUPPORT PROGRAM SUBACTIVITY

Estimate

Fiscal year
1976

Fiscal year
1977

Fiscal year
1978

Naval sup port force, Antarctica' $22,088,000 $30,125,000 $31,861,000
Contract support 3,663,193 2 7,613,000 6,565,000
Government of Argentina 3 350,000 1, 000,000 1, 100,000
U.S. Coast Guard (4) 850,000 1,254,000
Other DOD costs 113,000 120,000 150,000
British Antarctic surveys 62,603 67,000 70,000

Total 6 26,276,796 39,775,000 41,000,000

Military personnel 9,135,000 10,569,000 11,057,000
Aircraft operations 7 3,318,000 5,502,000 5,720,000
Intercontinental airlift 1,998,000 2,352,000 2,243,000
Intercontinental sealift 8 561,000 9 1,220,000 1,350,000
Ground fuel and power 1, 125,000 1,422,000 1,251,000
Aircraft recovery and repair 545,000 (10) 0
Other costs 11 5,406,000 9,060,000 10,240,000

Total 22,088,000 30,125,000 31,861,000

1 Cost breakout, naval support force.
= Reflects increased construction activities related to replacement of Siple Station and

facilities at the Williams Field aircraft skiway near McMurdo.
3 Only partial year funding was provided in fiscal year 1976.
4 Icebreaker support was not a reimbursable cost in fiscal year 1976.
6 For resupply of Palmer Station.
An additional $18,000,000 was obligated in fiscal year 1976 for the procurement of

7 Several LC-130 aircraft were in a nonflyable status during major parts of fiscal year 1
8 Does not include costs for fuel tanker. Fuel transportation costs are part of fuel costs.
9 The increase includes costs to ice strengthen a replacement cargo ship plus the fiscal

of berth term (commercial) shipping costs from Navy to NSF.
10 Estimate for completion of repairs of LC-130 No. 319 will not be known until aircraft

repair facility. When known, funds will have to be reprogramed.
11 Includes vehicular equipment repair parts, communication, consumable supplies,

stevedoring, etc.

relocation and rehabilitation of

2 LC-130 ski-equipped aircraft.
976.

year 1977 budget base transfer

recovered and returned to U.S.

personnel travel, packing, and
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ANTARCTICA AT A GLANCE

PhYsical.—Antarctica, the continent lying concentrically about the South Po
le,

has an area of 5.5 million square miles; it is larger than the United States 
and

Mexico put together. Ninety-eight percent of its area is covered by ice that ha
s an

average thickness of over a mile. At its thickest, the ice is 2.8 miles deep, it ha
s

a volume of 7.2 million cubic miles.
Antarctica is the coldest continent. The world's lowest temperature, minus

126.9°F., was recorded at Vostok (see map). The average coldest month tem-

perature in the interior is minus 94°F. Excluding the Antarctic Peninsula, whose

climate is relatively mild, the highest known temperature is 40° F., recorded at

Casey. Winds at the coast sometimes exceed 200 miles per hour.
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Much of Antarctica is a desert. Annual precipitation at the South Pole is less
than 3 inches (water equivalent), making it drier than some tropical deserts.
Yet the antarctic ice and snow, the results of accumulation over millions of
years, hold 90 percent of the world's fresh water.
Historical.—The ancient Greeks postulated a large land mass in the south

to "balance" continents in the north. Cook inferred (but did not see) a continent
in 1772. Bransfield (Britain) , Palmer (U.S.A.) and Bellingshausen (Russia) dis-
covered the continent in 1820-1821. Amundsen (Norway) and Scott (England)
reached the South Pole in 1911 and 1912. Byrd (U.S.A.) brought large-scale
mechanized exploration, including airplanes, in 1928. Twelve nations built more
than 60 research stations for the International Geophysical Year, 1957-1958.
Ten nations now occupy 30 year-round stations. Some 2,000 persons summer in
Antarctica, and about 250 winter there. There is no indigenous human population.
Political.—Seven nations claimed portions of Antarctica in the first half of the

20th century. Three of the claims overlap. The United States and the Soviet
Union have made no claims and do not recognize the claims of others. In 1961 the
Antarctic Treaty was ratified by 12 nations—including the Soviet Union, the
United States, and the seven claimants. Since then, 7 other nations have acceded
to the treaty. The treaty limits the continent to peaceful uses, freezes the claims,
promotes international cooperation in scientific investigation, prohibits nuclear
explosions and dumping of nuclear waste, and permits parties to inspect one
another's facilities at will.

United States Antarctic Research Program.—United States has maintained a
continuous program of research in Antartica since the international Geophysical
Year. U.S. objectives are to maintain the Antarctic Treaty; to foster cooperative
international research for the solution of worldwide and regional problems, in-
cluding environmental monitoring and prediction and assessment of resources;
and to protect the environment and insure the wise and equitable use of living and
nonliving resources.
Four year-round U.S. stations are in operation: McMurdo, on Ross Island, the

logistics hub; Amundsen-Scott South Pole, rebuilt as a geodesic dome in 1975;
Siple, in Ellsworth Land; and Palmer on Anvers Island by the Antarctic
Peninsula.
The National Science Foundation funds and manages the U.S. program. With a

budget of about $45 million a year, it grants funds to university and other sci-
entists to perform research, it reimburses the Navy and the Coast Guard for
logistics and support services, and it retains a contractor to operate three sta-
tions and the research ship Hero.
Further reading.—All the well-known explorers produced fascinating diaries

or books that have been widely printed. Two anthologies containing excerpts from
some of these works are Antarctic Conquest, edited by Walker Chapman, and
Antarctica. edited hN Charles Neider. Recent general books include This is Ant-
arctica by H. G. R. King. Quest for a Continent, by Walter Sullivan, describes the
U.S. IGY effort and previous activities. Other books include 'A Continent for Sci-
ence, by R. S. Lewis. Research in the Antarctica, edited L. 0. Quam, and Frozen
Future: A Prophetic Report from Antarctica, edited by Richard S. Lewis and
Philip M. Smith.
Further information.—Current information on the U.S. Antarctic program is

published in Antarctic Journal of the United States (U.S. Government Printing
Office). The hardbound Antarctic Bibliography (Government Printing Office)
and companion Current Antarctic Literature (published monthly) list the world
Antarctic literature. For further information, contact the Polar Information
Service, Division of Polar Programs, National Science Foundation, Washington,
D.C. 20550. Telephone 202-632-4076.
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AUSTRALIAN ANTARCTIC TERRITORY

ACT 1954-1973

An Act to provide for the Government of the A
ustralian Antarctic

I erritoy.

WHEREAS the Australian Antarctic Territory was, by the Preamble.

.iuctrolian Antarctic Territory Acceptance Act 1933, accepted by the

Commonwe'llth as a Territory under the authority of the Common-

ealth:

AND WHEREAS the Australian Antarctic Territory has been

ooverned by the Commonwealth under the provisions of that Act:

AND WHEREAS it is desirable to make other provision for the

oovernment of the Australian Antarctic Territory:

BE IT THEREFORE ENACTED by the Queen's Most Excellent

Majesty, the Senate, and the House of Representatives of the Common
-

wealth of Australia, as follows:-

1. This Act may be cited as the Australian Antarctic Territog Act Shor
t title.

1954-1973: 
Short title
amended:
No. 32. 1918.
s 2.

2. This Act shall come into operation on the day on which it receives 
Commence-

he Royal Assent.' 
ment.

3. Section three of the Australian Antarctic Territory Acceptance Act Repe
al.

933 is repealed.

4. In this Act, unless the contrary intention appears—

"Ordinance" means an Ordinance made under this Act;

"the Territory" means the Australian Antarctic Territory which was

accepted by the Commonwealth by the Australian Antarctic Territory

Acceptance Act 1933, that is to say, that part of the territory in the

Antarctic seas which comprises all the islands and territories, other than

Ad&lie Land, situated south of the sixtieth degree south latitude and

ling between the one hundred and sixtieth degree east longitude and

the forty-fifth degree east longitude.

5. The laws in force in the Territory immediately before the corn-

mence ment of this Act (not being laws of the Common ,vealth in force in

the Territory) shall, upon the commencement of this Act, cease to be in
force.

Definitions.

Existing laws
to cease to be
in force.
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Laws of
Australian
Capital
Territory to
be in force.

Exercise of
powers and
performance
of functicns
under
adopted
laws.

ustraliatrAnrafetie Territory Act 1954:01J
_

, 6. (1) Subject to this Act, the laws in force from time to time in the
/Australian Capital Territory (including the principles and rules of corn-
mon law and equity so in force) are, by virtue of this section, so far as
they are applicable to the Territory and are not inconsistent with an
Ordinance, in force in the Territory as if the _Tgaitory formcd part of the 1
Australian Capital Territory. -

(2) The last preceding sub-section does not extend to a law in force
in the Australian Capital Territory, being an Act or a provision of an Act
so in force, other than—

(a) sections six and nine of the Seat of Government Acceptance Act
1909-1938; and

(b) sections three, four and twelve C of the Seat of Government
(Administration) Act 1910-1947 and the Schedule to that Act.

7. (1) Subject to the next succeeding sub-section, where, by a law of
the Australian Capital Territory in force in the Territory by virtue of the
last preceding section, a power or function is vested in a person or auth-
ority (not being a court), that power or function is, in relation to the Ter-
ritory, vested in, and may be exercised or performed by, that person or
authority.

(2) The Governor-General may direct that a power or function
vested in a person or authority (not being a court) by a law of the Aus-
tralian Capital Territory in force in the Territory by virtue of the last pre-
ceding section shall, in relation to the Territory, be vested in, and may be
exercised or performed by, such other person or authority as the Gover-
nor-General specifies.

Application 8. (1) An Act or a provision of an Act (whether passed before or
of Common- After the commencement of this Act) is not, except as otherwise providedwealth Acts. 

/by that Act or by another Act, in force as such in the Territory, unless
Vexpressed to extend to the Territory.
....._ _ _

Ordinance
may amend
or repeal
adopted
laws.

(2) An Ordinance shall not be made so as to affect the application of
its own force in, or in relation to, the Territory of an Act or a provision of
an Act.

9. A law in force in the Territory by virtue of section six of this Act
may be amended or repealed by an Ordinance or by a law made under
an Ordinance.
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10. (1) The Sup!Ime courtaf.theAusir.alian C
apital-Territory has Supreme

Court of

jurisdiction in aiiiii relation to the Territory, and the 
Australian Capital Australian

Territory Supreme Court Act 1933-1950 and the practic
e and procedure capital

of that Supreme Court for the time bei
ng in force apply in the Territory Territory to

as if the Territory formed part of the Aus
tralian Capital Territory. 

have
jurisdiction
in Territory.
Sub-section (I)
amended by
No. 35. 1957.
s. 2.

(2) For the purposes of the last preceding sub-section, a
 reference in Added by

No. 35. 1957.

the Australian Capital T ?rritory Supreme Cour
t Act 1933-1957 to an Or- s.2.

dinance shall be deemed to be a reference to an Ordin
ance in force under

this Act.

11. (1) The Quigukacatralaiv.nuirklinanwkf
ojjhe peace, Ordinances.

order and good government of the Territory.

(2) Notice of the making of an Ordinance shall be publis
hed in the

(,,,:ette, and an Ordinance shall, unless the contrary inten
tion appears in

the Ordinance, come into operation on the date of publ
ication of the

notice.

12. (1) An Ordinance shall be laid before each House 
of the Par-

liament within fifteen sitting days of that House after the ma
king of the

Ordinance, and, if it is not so laid before each House o
f the Parliament,

,hall be void and of no effect.

(2) If either House of the Parliament, in pursuance of 
a motion of

hich notice has been given within fifteen sitting days afte
r an Ordi-

nance has been laid before that House, passes a resolution 
disallowing

the Ordinance or a part of the Ordinance, the Ordinance or
 part so

disallowed shall thereupon cease to have effect.

(3) If, at the expiration of fifteen sitting days after notice 
of a motion

to disallow an Ordinance or part of an Ordinance has been g
iven in a

House of the Parliament, being notice given within fifteen sitti
ng days

alter the Ordinance has been laid before that House—

(a) the notice has not been withdrawn and the motion has no
t been

called on; or
(b) the motion has been called on, moved and seconded and h

as

not been withdrawn or otherwise disposed of,

the Ordinance or part, as the case may be, specified in the 
motion shall

thereupon be deemed to have been disallowed.

(3A) If, before the expiration of fifteen sitting days after notice
 of a

motion to disallow an Ordinance or part of an Ordinance has been 
given

in ,t House of the Parliament—
(a) that House is dissolved or, being the House of Representa

tives,

expires, or the Parliament is prorogued; and

Tabling of
Ordinances
in
Parliament.

Substituted by
No. 20, 1963,
s. 2.

Substituted by
No. 20, 1963.
s. 2.

Inserted,ib oy63,

s 2.
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Grant of
pardon,
remission,
&c.
Added by
No. 35, 1957,
s. 3.
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( b) at the time of the dissolution, expiry or prorogation, as the case
may be—

(i) the notice has not been withdrawn and the motion has
not been called on; or

(ii) the motion has been called on, moved and seconded and
has not been withdrawn or otherwise disposed of,

the Oydinance shall, for the purposes of the last two preceding sub-
sections, be deemed to have been laid before that House on the first sit-
ting day of that House after the dissolution, expiry or prorogation, as the
case may be.

(4) Where an Ordinance or part of an Ordinance is disallowed, or is
deemed to have been disallowed, under this section, the disallowance
has the same effect as a repeal of the Ordinance or part of the Ordinance,
as the case may be, except that, if a provision of the Ordinance or part of
the Ordinance amended or repealed a law in force immediately before
that provision came into operation, the disallowance revives the previous
law from and including the date of the disallowance as if the disallowed
provision had not been made.

(5) If an Ordinance or part of an Ordinance is disallowed, or is
deemed to have been disallowed, under this section, and an Ordinance
containing a provision being the same in substance as a provision so
disallowed, or deemed to have been disallowed, is made within six
months after the date of the disallowance, that provision is void and of
no effect, unless—

( a) in the case of an Ordinance, or part of an Ordinance, disallowed
by resolution—the resolution has been rescinded by the House ot
the Parliament by which it was passed; or

(b) in the case of an Ordinance, or part of an Ordinance, deemed to
have been disallowed—the House of the Parliament in which
notice to disallow that Ordinance or part was given approves, by
resolution, the making of a provision the same in substance as
the provision deemed to have been disallow d.

13. ( 1) The Governor-General, acting with the advice of the Minis-
ter, by warrant under his hand, may grant to a person convicted by a
court exercising criminal jurisdiction in the Territory a pardon, either
free or conditional, or a remission or commutation of sentence, or a
respite, for such period as he thinks fit, of the execution of sentence, and
may remit any fine, penalty or forfeiture imposed or incurred under a
law in force in the Territory.
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(2) Where an offence has been committed in the Territory, or where

an offence has been committed outside the Territory fox which the

offender may be tried in the Territory, the Governor-General, acting

with the advice of the Minister, by warrant under his hand, may grant a

pardon to any accomplice who gives evidence that leads to the convic-

tion of the principal offender or any of the principal offenders.

Amended by
No. 216, 1973,
s. 3.

NOTE

1. The Australian Antarctic Territory Act 1954-1973 comprises the Australian Ant-
arctic Territory Act 1954 as amended by the other Acts specified in the following

table:

Act
Number Date of
and year Date of Assent commencement

Australian Antarctic Territory No. 42, 1954 1 Nov 1954 1 Nov 1954

Act 1954
Australian Antarctic Territory No. 35, 1957 7 June 1957 5 July 1957

Act 1957
Australian Antarctic Territory No. 20, 1963 28 May 1963 25 June 1963

Act 1963
Statute Law Revision Act 1973 No. 216, 1973 19 Dec 1973 31 Dec 1973
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STATUTORY INSTRUMENTS

1962 No. 400

SOUTH ATLANTIC TERRITORIES

The British Antarctic Territory Order in Council, 1962

Made - 26th February, 1962

Laid before Parliament 2nd March, 1962

Coming into Operation 3rd March, 1962

At the Court at Buckingham Palace, the 26th day of February, 196,2

Present,

The Queen's Most Excellent Majesty in Council

Her Majesty, by virtue and in exercise of the powers in that beha:f
by the British Settlements Acts, 1887 and 1945(a), the Coloni::

Boundaries Act, 1895(b), or 'otherwise in Her Majesty vested,

pleased, by and with the advice of Her Privy Council, to order, and

is hereby ordered, as follows :—

Citation and 1.—(1) This Order may be cited as the British Antarctic Territor..
commence- Order in Council, 1962.
ment.

I nterpre-
tation.

British
Antarctic
Territory to
be a
separate
colony.

Establish-
merit of
office of
High Com-
missioner.

(2) This Order shall come into operation on the third day of March,

1962, and shall be published in the Falkland Islands Governmen:

Gazette.

2.—(1) In this Order—

"the British Antarctic Territory" means all islands and tcrr-

tories whatsoever between the 20th degree of west longitude and ill

80th degree of west longitude which are situated south of the 60i!

parallel of south latitude;

"the Territory" means the British Antarctic Territory.

(2) The Interpretation Act, 1889(c), shall apply, with the necessar:

modifications, for the purpose of interpreting this Order and otherwis,

in relation thereto as it applies for the purpose of interpreting an:

otherwise in relation to Acts of Parli2ment of the United Kingdom.

3. On the day of the commencement of this Order all the island,

and territories whatsoever which were immediately before such com-

mencement comprised in the Dependencies of the Colony of the Falk-

land Islands as defined in the Letters Patent dated the 21st day 0:

July, 1908(d), and the 28th day of March, 1917(e), and are situated

south of the 60th parallel of south latitude between the 20th degre
e

of west longitude and the 80th degree of west longitude shall form

a separate colony which shall be known as the British Antarcti.

Territory.

4. There shall be a High Commissioner for the Territory who shal:

be appointed by Her Majesty by Commission under Her Majesty:,

Sign Manual and Signet and shall hold office during Her Majesty

pleasure.

(a) 50 & 51 Vict. c. 54 and 9 & 10 Geo. 6. c. 7. (b) 58 & 59 Vict. c. 34.

(c) 52 & 53 Vict. c. 63. (d) Rev. VII, p. 583. (e) Rev. VII, p. 585.
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5. The High Commissioner shall have such powers and duties as
are conferred upon him by or under this Order or any other law,
and such other powers and duties as Her Majesty may from time to
time be pleased to assign to him, and, subject to the provisiOns of
this Order and any other law by which any such powers or duties
are conferred, shall do or execute all things that belong to his office
according to such instructions, if any, as Her Majesty may from
time to time see fit to give him.

6. A person appointed to hold the office of High Commissioner
shall, before entering upon the duties of that office, take and sub-
scribe the oath of allegiance and an oath for the due execution of
his office in the form set out in the Schedule to this Order.

7.--(1) Whenever the office of High Commissioner is vacant or the
High Commissioner is absent from the Territory or is from any other
cause prevented from or incapable of discharging the functions of
his office, those functions shall be performed by such person as Her
Majesty may designate by Instructions given under Her Sign Manual
and Signet or through a Secretary of State.
(2) Before any person enters upon the performance of the functions

of the office of High Commissioner under this section he shall take
and subscribe the oaths directed by section 6 of this Order to be taken
by a person appointed to the office of High Commissioner.
(3) For the purposes of this section —
(a) the High Commissioner shall not be regarded as absent from

the Territory, or as prevented from, or incapable of, discharging
the duties of his office, during his passage from any part of the
Territory to another or to any other British territory south of
The 50th parallel of south latitude, or while he is in any part
of the last mentioned territory; and

(b) the High Commissioner shall not be regarded as absent from
the Territory, or as prevented from, or incapable of, discharging
the functions of his office at any time when an officer is discharg-
ing those functions under section 8 of this Order.

8.—(1) The High Commissioner may, by Instrument under the
Public Seal of the Territory, authorize a fit and proper persor ty
discharge for and on behalf of the High Commissioner on such occa-
sions and subject to such exceptions and conditions as may be
specified in that Instrument such of the functions of the office of High
Commissioner as may be specified in that Instrument.
(2) The powers and authority of the High Commissioner shall not

be affected by any authority given to such person under this section
otherwise than as Her Majesty may at any time think proper to direct,
and such person shall conform to and observe such instructions
relating to the discharge by him of any of the functions of the office
Of High Commissioner as the High Commissioner may from time to
time address to him.
(3) Any authority given under this section may at any time be

varied or revoked by Her Majesty by instructions given through a
Secretary of State or by the High Commissioner by Instrument under
the Public Seal.

Powers and
duties of
High Com-
missioner.

Oaths to be
taken by
High Com-
missioner.

Discharge of
High Com-
missioner's
functions
during
vacancy, etc.

Discharge of
High Com-
missioner's
functions
by deputy.
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Public Seal. 9. There shall be a Public Seal for the Territory. The High Com-
misioner shall keep and use 'the Public Seal for sealing all things
whatsoever that shall pass the said Seal.

Constitution 10. The High Commissioner, in Her Majesty's name and on Her
of offices. Majesty's behalf, may constitute offices for the Territory, make

appcintments to any such office and terminate any such appointment.

Power to 11.—(1) The High Commissioner may, by Regulations, make laws
make for the peace, order and good government of the Territory.
Regulations.

(I, Any Regulation made by the High Commissioner may Ix

(11 sai lowed by Her Majesty through a Secretary of State.

(3) Whenever any Regulation has been disallowed by Her Majesty.
the High Commissioner shall cause notice of such disallowance to
be published in such manner and at such place or places in the Terri-
tory as he may direct.

(4) Every Regulation disallowed shall cease to have effect as soon
as notice of disallowance is published, and thereupon any enactment
amended or repealed by, or in pursuance of, the Regulation disallowed
shall have effect as if the Regulation had not been made.

(5) Subject as aforesaid, the provisions of subsection (2) of section

33 of the Interpretation Act, 1889, shall apply to such disallowance

as they apply to the repeal of an enactment by an Act of Parliament,

12. The High Commissioner may, in Her Majesty's name and on

Her Majesty's behalf—

(a) grant to any person concerned in or convicted of any offence

a pardon, either free or subject to lawful conditions; or

(b) grant to any person a respite, either indefinite or for a specified

period, of the execution of any punishment imposed on that

person for any offence; or

(c) substitute a less severe form of punishment for any punishment

imposed on that person for any offence; or

(d) remit the whole or any part of any punishment imposed on that

person for any offence or of any penalty or forfeiture otherwise

due to Her Majesty on account of any offence.

Existing laws. 13.—(1) ,Th'e_qt to the_ provisions of this section, the existing laws

shall —C-51itinue to have effect in the Territory after the 
commencement

.ozirdirs Order and shall be read and construed with such 
modifications.

adaptations, qualifications and exceptions as may be necessary 
to

bring them into conformity with this Order.

(2) The provisions of subsection (1) of this section shall be 
without

prejudice to any powers conferred upon the High Commissione
r by

section 11 of this Order.

(3) For the purposes of this section "existing laws" means all

Ordinances, Laws, rules, regulations, orders and other instruments

having the effect of law in the Territory immediately before the

commencement of this Order.

Establish-
ment of
courts.

14.—(1) The High Commissioner may, by Regulations made 
under

his Order, establish such courts of justice in and for the 
Territory

as he may think fit and may make such provisions as he may 
think
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fit respecting the jurisdiction and powers of any such court, the pro-
ceedings in any such court, the enforcement and execution of the
judgments, decrees, orders and sentences of any such court given or
made in the exercise of such jurisdiction and powers, and respecting
appeals therefrom.

(2) A court established under this section shall sit in such place or
places in the Territory as the High Commissioner may appoint:
Provided that it may also sit in such place or places Within any

other British territory south of the 50th parallel of south latitude
as the High Commissioner, acting with the concurrence of the
Governor of such territory, may appoint, in which case it may exer-
cise its jurisdiction and powers in like manner as if it were sitting
within the Territory.

(3) The High Commissioner may constitute all such judgeships and
other offices as he may consider necessary for the purposes of this
section and may make appointments to any office so established, and
any person so appointed, unless otherwise provided by law, shall hold
his office during Her Majesty's pleasure.

15. Subsection (1) of section 1 of the Falkland Islands (Legislative
Council) Order in Council, 1948(a), shall be amended by the deletion
therefrom of the definition of "the Dependencies" and the substitu-
tion therefor of the following definition:

"the Dependencies" means all islands and territories whatsoever
between the 20th degree of west longitude and the 50th degree of
west longitude which are situated between the 50th parallel of south
latitude and the 60th parallel of south latitude; and all islands
and territories whatsoever between the 50th degree of west longitude
and the 80th degree of west longitude which are situated between
the 58th parallel of south latitude and the 60th parallel of south
latitude.".

W. G. Agnew.
SCHEDULE Section 6.

OATH OR AFFIRMATION FOR THE DUE EXECUTION OF THE OFFICE
OF HIGH COMMISSIONER

DO SWEAR (or solemnly 2ffirm) that
I will well and truly serve Her Majesty Queen Elizabeth II, Her Heirs
and Successors, in the office of High Commissioner of the British Antarctic
Territory.

EXPLANATORY NOTE

(This Note is not part of the Order, but is intended to indicate
its, general purport.)

This Order makes provision for the constitution into a new, colony
under the name of the British Antarctic Territory of part of the
Dependencies of the colony of the Falkland Islands and for the
administration of the new colony.

(a) S.I. 1948/2573 (Rev. VII, p. 591: 1948 I, p. 1018).

Amendment
of section
1(1) of the
Falkland
Islands
(Legislative
Council)
Order in
Council,
1948.
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STATUTORY INSTRUMENTS

i1962 No. 401

SOUTH ATLANTIC TERRITORIES

The Antarctic Treaty Order in Council, 1962

Made - 26th February, 1962

Laid before Parliament 2nd Match, 1962

Coming into Operation 3rd March, 1962

At the Court at Buckingham Palace, the 26th day of February, 1962

Present,

The Queen's Most Excellent Majesty in Council

Her Majesty, by virtue and in exercise of the powers in that behilf
by the Foreign Jurisdiction Act, 1890(a), the British Settlements Acts.
1887 and I945(b), or otherwise in Her Majesty vested, is pleased, by
and with the advice of Her Privy Council, to order, and it is hereby
ordered, as follows:—

Citation 1.—(1) This Order may be cited as the Antarctic Treaty Order in
and corn-
mencement. 

Council, 1962.

(2) This Order shall come into operation on the same day as the
British Antarctic Territory Order in Council, 1962(e), and shall be

published in the Falkland Islands Government Gazette.

2.—(1) In this Order—

" Antarctica " means the area south of the 60th parallel of south

latitude, including all ice shelves, but does not include the high

seas within that area;

"the British Antarctic Territory" means all islands and territories

between the 20th degree of west longitude and the 80th degree ei

west longitude which are situated south of the 60th parallel of

south latitude;

" Court " means a court established under section 14 of the

British Antarctic Territory Order in Council, 1962;

"exchanged scientist" means a scientist exchanged under pla•

graph 1 (b) of Article III of the Treaty;

"the High Commissioner" means the High Commissioner

appointed under section 4 of the British Antarctic Territory OrtIcs

in Council, 1962, and includes any person who, under and 
to tix

extent of any authority in that behalf, is for the time being 
perfor -

ing the functions of that office;

" observer " means an observer designated under 
paragraph I

of Article VII of the Treaty;

(a) 53 & 54 Vict. c. 37. (b) 50 & 51 Vict. c. 54 and 9 & 10 Geo. 6. C. 
7.

(c) S.1. 1962/400 (1962 1. p. 356).
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the Territory" means the British Antarctic Territory as deAned
in this Order;

"the Treaty" means the Antarctic Treaty set out in the Schedule
to this Order.

(2) The Interpretation Act, 1889(a), shall apply, with the necessary
adaptations, for the purpose of interpreting this Order and otherwise
in relation thereto as it applies for the purpose of interpreting and
otherwise in relation to Acts of Parliament of the United Kingdom.

3.—(1) Jurisdiction shall not be exercised by any court of the Terri-
tory over any person to whom this section applies in respect of any
act done or omitted to be done by him while he is in any part of
Antarctica for the purpose of exercising his functions.

(2) This section applies to any person who is an observer  or—an
achanzed, Ackala. or  member of the staff accompanying any
Xerver or exchanged scientist and who is a national of any Con-
tracting Party to the Treaty other than the United Kingdom.

4.--(1) Subject to the provisions of this section, where any person
does or omits to do any act to which this section applies and that act
or omission would, if it occurred in the Territory, be an offence
under the law for the time being in force in the Territory, he shall
be liable to be proceeded against and punished in the same manner in
all respects as if the act or omission had occurred in the Territory;
and the courts of the Territory shall have jurisdiction accordingly..,_.---
\s.}.2..rzrzedigaLlaults trial and _amishment of a person who is
charged with an offence by virtue of ffewroiefaing provisions of this
section shall not bg_instituted 411)y...court of the Territory except
wit n of the High Commissioner)and on his certificate that
the institution o suc procee ings is:In-his opinion, expedient.

(3) The H missian.e.L, with the consent of a Secretary of
State, may as appear to him to be necessary or
expedient in order to provide—

(a) r. the arrest in any part of Antarctica to which this section
app ies erson suspected of having committed an offence
with respect to which the courts of the Territory have jurisdiction
by virtue of the provisions of this section; and

(b) fot_the—c9gsar.gic4.4}-stusictfiy of any person so arrested to a
convenient place in the Territory, or, where any court of the
Territory having jurisdiction to enquire into a charge in respect
of the offence which such person is suspected of having committed
may exercise such jurisdiction when sitting in such other British
territory as is mentioned in the proviso to su'psection (2) of
section 14 of the British Antarctic Territory Order in Council,
1962, to a convenient place in such territory for the purpose of
being charged with that offence; and

(c) for the taWg„ofsiligLe.ssignQtAkul conveyance to a convenient
place as aforesaid of any article that is situate in any part of

(a) 52 & 53 Vict. c. 63.

Jurisdiction
not to be
exercised by
courts of
Territory
over
observers,
etc. of other
contracting
parties in
certain
cases.
Criminal
jurisdiction
over United
Kingdom
observers,
etc.
conferred on
courts of
Territory
in certain
cases
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Antarctica to which this section applies and that may constitute
evidence regarding the commission of an offence with respect to
which the courts of the Territory have jurisdiction by virtue of
the provisions of this section, and for securing the attendance
before any such court of any person in any such part of Antarctica
who may be able to give evidence regarding the commission of
such an offence.

(4) This section applies to any act done or omitted to be done II\
a_citizen-efr-titse-Ultited-Kiagdem and Colonies or a British protected
pe_rsogj_who is an observer or an --a-c-h-orect-guternisTurri—Tnem
of the staff accompanying any observer or exchanged scientist, while
he is in any part of Antarctica to which this section applies for the
purpose of exercising his functions; and the parts of Antarctica to
which this section applies are parts of Antarctica other than the
Territory, the Australian Antarctic Territory and the Ross Dependency
of New Zealand.

Inspection of 5.—(1) All parts of the Territory and all stations, installations and

Territory by equipment therein, and all ships and aircraft at points of discharging
observers, or embarking cargoes or personnel in those parts of the Territory

shall be open at all times to inspection by any observers; and any

person impeding or hindering any such observer in the exercise of

his right of inspection shall be guilty of an offence.

(2) Subject to the provisions of section 3 of this Order, proceedings

in respect of an offence under this section shall be taken before the

competent court of the Territory and any person who is convicted

of such an offence shall be liable to a fine not exceeding fifty pounds

Exemption
from certain
laws of the
Territory
may be
granted to
observers.

Revocation
of Antarctic
Order in
Council,
1961.

6.—(1) Without prejudice to subsection (1) of the last foregoing

section, the High Commissioner may, by order, grant exemption from

the provisions of any enactment or instrument made thereunder in

force in the Territory to observers and exchanged scientists and

members of the staffs accompanying any such persons to such extent

as appears to him to be necessary or expedient in order to facilitate

access by such persons to any part of Antarctica for the purpose .)f

exercising their functions or the exercise of their functions in any

part of the Territory within Antarctica.

(2) The power to grant exemptions conferred by the preceding

subsection shall be construed as inclu ling power to grant exemptions

in respect of baggage, instruments m other goods accompanying or

intended for the use of any such persons as are referred to in that

subsection.

7. The Antarctic Treaty Order in Council, 1961(a), is hereby

revoked without prejudice to anything lawfully done thereunder.

W. G. Agnew.

(a) S.I. 1961/570 (1961 1, p. 1250).
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Antartica Act 1960, 1960 N.Z. Stat. No. 47, as amended by 1970
N.Z. Stat. No. 34.

SCHEDULE—continued

ARTICLE III .4,
1. In order to promote international cooperation in scientific

investigation in Antarctica, as provided for in Article II of the present
Treaty, the Contracting Parties agree that, to the greatest extent feasible
and practicable:
(a) Information regarding plans for scientific programs in Antarctica

shall be exchanged to permit maximum economy and efficiency
of operations;

(b) Scientific personnel shall be exchanged in Antarctica between
expeditions and stations;

(c) Scientific observations and results from Antarctica shall be
exchanged and made freely ava.lable.

2. In implementing this Article, every encouragement shall be given
to the establishment of cooperative working relations with those Special-
ised Agencies of the United Nations and other international organisations
having a scientific or technical inter( st in Antarctica.

ARTICLE IV
!!!P-

1. Nothing contained in the present Treaty shall be interpreted as:
(a) A renunciation by any Contracting Party of previously asserted

rights of or claims to territorial sovereignty in Antarctica;
(b) A renunciation or diminution by any Contracting Party of any

basis of claim to territorial sovereignty in Antarctica which it
may have whether as a result of its activities or those of its
nationals in Antarctica, or otherwise;

(c) Prejudicing the position of any Contracting Party as regards its
recognition or non-recognition of any other State's right of or
claim or basis of claim to territorial sovereignty in Antarctica.

2. No acts or activities taking place while the present Treaty is in force
shall constitute a basis for asserting, supporting or denying a claim to
territorial sovereignty in Antarctica or create any rights of sovereignty
in Antarctica. No new claim, or enlargement of an existing claim, to
territorial sovereignty in Antarctica shall be asserted while the present
Treaty is in force.

. :
ARTICLE V

1. Any nuclear explosions in Antarctica and the disposal there of
radioactive waste material shall be prohibited.

2. In the event of the conclusion of international agreements concerning -
the use of nuclear energy, including nuclear explosions and the disposal
of radioactive waste material, to which all of the Contracting Parties
whose representatives are entitled to participate in the meetings provided
for under Article IX are parties, the rules established under such
agreements shall apply in Antarctica.

ARTICLE VI 1-1
The provisions of the present Treaty shall apply to the area south 

of 60° South Latitude, including all ice shelves but nothing in the
present Treaty shall prejudice or in any way affect the rights, or the
exercise of the rights, of any State under international law with regard
to the high seas within that area.
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SCHEDULE—continued

ARTICLE VII

1. In order to promote the objectives and ensure the 
observance

el the provisions of the present Treaty, each Contract
ing Party whose

representatives are entitled to participate in the meetings referred 
to

Article IX of the Treaty shall have the right to designate observers

to carry out any inspection provided for by the present Article.

Observers shall be nationals of the Contracting Parties which designate

them. The names of observers shall be communicated to every other

Contracting Party having the right to designate observers, and like

;:otice shall be given of the termination of their appointment.

2. Each observer designated in accordance with the provisions of

paragraph 1 of this Article shall have complete freedom of access at

any time to any or all areas of Antarctica.

3. All areas of Antarctica, including all stations, installations and

equipment within those areas, and all ships and aircraft at points

of discharging or embarking cargoes or personnel in Antarctica, shall

be open at all times to inspection by any observers designated in

accordance with paragraph 1 of this Article.

4. Aerial observation may be carried out at any time over any or all

areas of Antarctica by any of the Contracting Parties having the right

to designate observers.

5. Each Contracting Party shall, at the time when the present Treaty
enters into force for it, inform the other Contracting Parties, and

thereafter shall give them notice in advance, of
(a) All expeditions to and within Antarctica, on the part of its ships

or nationals, and all expeditions to Antarctica organised in or

proceeding from its territory;
(b) All stations in Antarctica occupied by its nationals; and

(c) Any military personnel or equipment intended to be introduced
by it into Antarctica subject to the conditions prescribed in

paragraph 2 of Article I of the present Treaty.

ARTICLE VIII
I. In order to facilitate the exercise of their functions under the

present Treaty, and without prejudice to the respective positions of
the Contracting Parties relating to jurisdiction over all other persons
in Antarctica, observers designated under paragraph 1 of Article VII
and scientific personnel exchanged under subparagraph 1 (b) of Article
III of the Treaty, and members of the staffs accompanying any such
persons, shall be subject only to the jurisdiction of the Contracting Party
of which they are nationals in respect of all acts or omissions occurring
while they are in Antarctica for the purpose of exercising their functions.

2. Without prejudice to the provisions of paragraph 1 of this
Article, and pending the adoption of measures in pursuance of sub-
paragraph 1 (e) of Article IX, the Contracting Parties concerned

any case of dispute with regard to the exercise of jurisdiction in
Antarctica shall immediately consult together with a view to reaching
a mutually acceptable solution.

96-873 0 - 78 - 12
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SCHEDULE—continued

ARTICLE IX
1. Representatives of the Contracting Parties named in the preamble

to the present Treaty shall meet at the City of Canberra within two
months after the date of entry into force of the Treaty, and there-
after at suitable intervals and places, for the purpose of exchanging
information, consulting together on matters of common interest per-
taining to Antarctica, and formulating and considering, and recom-
mending to their Governments, measures in furtherance of the
principles and objectives of the Treaty, including measures regarding:
(a) Use of Antarctica for peaceful purposes only;
(b) Facilitation of scientific research in Antarctica;
(c) Facilitation of international scientific cooperation in Antarctica;
(d) Facilitation of the exercise of the rights of inspection provided

for in Article VII of the Treaty;
(e) Questions relating to the exercise of jurisdiction in Antarctica;
(f) Preservation and conservaton of living resources in Antarctica.

2. Each Contracting Party which has become a party to the present
Treaty by accession under Article XIII shall be entitled to appoint
representatives to participate in the meetings referred to in para-
graph 1 of the present Article, during such time as that Contracting
Party demonstrates its interest in Antarctica by conducting substantial
scientific research activity there, such as the establishment of a scientific
station or the dispatch of a scientific expedition.

3. Reports from the observers referred to in Article VII of the present
Treaty shall be transmitted to the representatives of the Contracting
Parties participating in the meetings referred to in paragraph 1 of the
present Article.

4. The measures referred to in paragraph 1 of this Article shall become
effective when approved by all the Contracting Parties whose representa-
tives were entitled to participate in the meetings held to consider those
measures.

5. Any or all of the rights established in the present Treaty may be
exercised as from the date of entry into force of the Treaty whether or
not any measures facilitating the exercise of such rights have been
proposed, considered or approved as provided in this Article.

ARTICLE X
Each of the Contracting Parties undertakes to exert appropriate

efforts, consistent with the Charter of the United Nations, to the end
that no one engages in any activity in Antarctica contrary to the
principles or purposes of the present Treaty.

ARTICLE XI
1. If any dispute arises between two or more of the Contracting

Parties concerning the interpretation or application of the present
Treaty, those Contracting Parties shall consult among themselves with
a view to having the dispute resolved by negotiation, inquiry, mediation,
conciliation, arbitration, judicial settlement or other peaceful means of
their own choice.
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SCHEDULE—continued

2. Any dispute of this character not so resolved shall, with the

consent, in each case, of all parties to the dispute
, be referred to the

International Court of Justice for settlement; but failure to reach

agreement on reference to the International Court shall n
ot absolve

parties to the dispute from the responsibility of co
ntinuing to seek

to resolve it by any of the various peaceful 
means referred to in para-

graph 1 of this Article.

ARTICLE XII

1. (a) The preseht Treaty may be modified or amended at any

time by unanimous agreement of the Contracting Parties whose

representatives are entitled to participate in the meetings provided 
for

under Article IX. Any such modification or amendment 
shall er ter

into force when the depositary Government has received
 notice from

all such Contracting Parties that they have ratified it.

(b) Such modification or amendment shall thereafter enter into

force as to any other Contracting Party when notice of rat
ification

by it has been received by the depositary Government. Any 
such

Contracting Party from which no notice of ratification is received

within a period of two years from the date of entry into force o
f

the modification or amendment in accordance with the provisions o
f

subparagraph 1 (a) of this Article shall be deemed to have withdr
awn

from the present Treaty on the date of the expiration of such period
.

2. (a) If after the expiration of thirty years from the date of
 entry

into force of the present Treaty, any of the Contracting Parti
es whose

representatives are entitled to participate in the meetings provided

for under Article IX so requests by a communication addressed 
to

the depositary Government, a Conference of all the Contracting

Parties shall be held as soon as practicable to review the o
peration

of the Treaty.
(b) Any modification or amendment to the present Treaty whic

h

is approved at such a Conference by a majority of the Contract
ing

Parties there represented, including a majority of those whose repre
-

sentatives are entitled to participate in the meetings provided for

under Article IX, shall be communicated by the depositary Gover
n-

ment to all the Contracting Parties immediately after the ter
mination

of the Conference and shall enter into force in accordance with 
the

provisions of paragraph 1 of the present Article.

(c) If any such modification or amendment has not entered into

force in accordance with the provisions of subparagraph 1 (a) of

this .Article within a period of two years after the date of its c
om-

munication to all the Contracting Parties, any Contracting Party

may at any time after the expiration of that period give notice to 
the

depositary Government of its withdrawal from the present Treaty;

and such withdrawal shall take effect two years after the rece
ipt of

the notice by the depositary Government.

ARTICLE XIII

1. The present Treaty shall be subject to ratification by the 
signa-

tory States. It shall be open for accession by any State w
hich is a

Member of the United Nations, or by any other St
ate which may

13*
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SCHEDULE—continued

be invited to accede to the Treaty with the consent of all the ContractingParties whose representatives are entitled to participate in the meetingsprovided for under Article IX of the Treaty.

2. Ratification of or accession to the present Treaty shall be effectedby each State in accordance with its constitutional processes.

1960, No. 47

3. Instruments of ratification and instruments of accession shall be
deposited with the Government of the United States of America, hereby
designated as the depositary Government.

4. The depositary Government shall inform all signatory and acceding
States of the date of each deposit of an instrument of ratification or
accession, and the date of entry into '.orce of the Treaty and of any,modification or amendment thereto.

5. Upon the deposit of instruments of ratification by all the signa.
tory States, the present Treaty shall enter into force for those States
and for States which have deposit( d instruments of accession. There.
after the Treaty shall enter into force for any acceding State upon
the deposit of its instrument of accession.

6. The present Treaty shall be registered by the depositary Govern.
ment pursuant to Article 102 of the Charter of the United Nations.

ARTICLE XIV
The present Treaty, done in the English, French, Russian, and

Spanish languages, each version being equally authentic, shall be
deposited in the archives of the Government of the United States
of America, which shall transmit duly certified copies thereof to the
Governments of the signatory and acceding States.
In witness whereof, the undersigned Plenipotentiaries, duly author.

ised, have signed the present Treaty.
Done at Washington this first day of December, one thousand

nine hundred and fifty-nine.

[Here follow the signatures.]



181

TIIE STATUT  ES OF

NEW Z  FALAND

1970

Acts passed in the Nineteenth Year of the Reign .)f Her Majesty

QUEEN ELIZABETH II
and the

FIRST SESSION OF THE THIRTY-SIXTH PARLIAMENT

(12 March to 3 Decembec 1970)

And Reprinted Acts

[IN THREE VOLUMES}

VOLUME 1

PUBLIC ACTS Nos. 1 — 153

HIS EXCELLENCY
SIR ARTHUR ESPIE PORRITT, BARONET,

GOVERNOR-GENERAL

WELLINGTON, NEW ZEALAND: Printed under the authority of the New Zealand
Government, by A. R. SHEARER, Government Printer--1971



182

1970, No. 34 Antarctica Amendment

Title

1. Short Title

ANALYSIS

2. Regulations for conservation of
Antarctic fauna and flora

3. New Second Schedule added to prin-
cipal Act
Schedule

1970, No. 34

An Act to amend the Antarctica Act 1960
[29 October 1970

BE IT ENACTED by the General Assembly of New Zealand
in Parliament assembled, and by the authority of the same, as
follows:

1. Short Title—This Act may be cited as the Antarctica
Amendment Act 1970, and shall be read together with and
deemed part of the Antarctica Act 1960 (hereinafter referred
to as the principal Act).

2. Regulations for conservation of Antarctic fauna and
flora—The principal Act is hereby amended by inserting,
after section 6, the following section:
"6A. (1) The Governor-General may from time to time, by

Order in Council, make regulations for the purpose of giving
effect to the agreed measures for the conservation of Antarctic
fauna and flora set out in the Second Schedule to this Act
(being measures recommended pursuant to Article IX (1)
of the Treaty for approval by the Contracting Parties,
as heretofore amended) and to any amendment of
those agreed measures that may hereafter be made
pursuant to the said Article IX or to Article XIV of those
agreed measures.
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"(2) Without limiting the generality of subsection ( 1 )

of this section, any regulations made for the purposes of that

subsection may prohibit, except as permitted by or under the

regulations,—
"(a) The wilful killing, injuring, molesting, or taking of any

native mammal or native bird, or any attempt at

any such act, in any part of Antarctica:

"(b) The gathering of any native plant within a specially

protected area:
"(c) The driving of any vehicle, or the movement of any

aircraft on the ground (whether it is being mechani-
cally propelled or not), within a specially pro-
tected area:

"(d) The bringing into any part of Antarctica of any animal
or plant of a species that is not indigenous to
Antarctica.

"(3) Any regulations made for the purposes of this section

may—
"(a) Designate as a specially protected species any species

of mammal or bird which is for the time being
specified in Annex A to the said agreed measures or
which has been recommended for inclusion in that
annex pursuant to Article IX (1) of the Treaty:

"(b) Designate (whether by reference to a map or other-
wise) as a specially protected area any area which
is for the time being specified in Annex B to the
said agreed measures or which has been recom-
mended for inclusion in that annex pursuant to
Article IX (1) of the Treaty.

"(4) Any regulations under this section may be made to
apply—
"(a) To any New Zealand citizen or any person ordinarily

resident in New Zealand:

"(b) To any person who is for the time being the owner or
master or a member of the crew of a New Zealand
ship or the pilot in command or a member of the
crew of a New Zealand aircraft:

"(c) Subject to such exceptions and modifications as may
be specified in the regulations, to any person who
is for the time being a member of any expedition
organised in New Zealand:

"(d) In the Ross Dependency, to any person who is not a
national of any Contracting Party to the Treaty.
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"(5) Any regulations under this section may be made to
extend and apply to the high seas within Antarctica.
"(6) Any regulations under this section may—
"(a) Provide for the issue of permits, for any of the purposes

of the regulations, by any person who is the holder
for the time being of any specified office or appoint-
ment in New Zealand or Antarctica:

"(b) Prescribe, or authorise any such person to prescribe,
conditions subject to which such permits may be
issued:

"(c) Authorise any such person, subject to such conditions
and limitations (if any) as may be prescribed in
the regulations, to delegate to any othe - person all
or any of his powers under the regulations:

"(d) Exempt from any of the provisions of the regulations
the holder of any permit issued by any Contracting
Party to the Treaty:

"(e) Make such other provision as may be contemplated
by or necessary to give full effect to the said agreed
measures.

"(7) Any regulations under this section may prescribe, in
respect of the contravention of or non-compliance with any of
their provisions, penalties, on the summary conviction of any
offender, not exceeding in any case imprisonment for a term
of 3 months or a fine of $500, or both.
"(8) If at any time the agreed measures set out in the

Second Schedule to this Act are amended pursuant to Article
IX (4) of the Treaty or to Article XIV of the said agreed
measures, the Governor-General may by Order in Council
amend the Second Schedule to this Act for the purpose of
giving effect to the amendment."

3. New Second Schedule added to principal Act—The
principal Act is hereby further amended—
(a) By omitting from the definition of the term "Treaty",

in subsection (1) of section 2, the word "Schedule",
and substituting the words "First Schedule":

(b) By omitting from the Schedule the heading "Schedule",
and substituting the following headings:

"SCHEDULES

"FIRST SCHEDULE":

(c) By adding the new Second Schedule set out in the
Schedule to this Act.
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SCHEDULE

NEW SECOND SCHEDULE ADDED TO PRINCIPAL ACT

"SECOND SCHEDULE

AGREED MEASURES FOR THE CONSERVATION OF
ANTARCTIC FAUNA AND FLORA

PREAMBLE

The Governments participating in the Third Consultative Meeting

under Article IX of the Antarctic Treaty,
Desiring to implement the principles anu purposes of the Antarctic

Treaty;
Recognising the scientific importance of vie study of Antarctic fauna

and flora, their adaptation to their rigorcus environment, and their

interrelationship with that environment;
Considering the unique nature of these fauna and flora, their

circumpolar range, and particularly their defencelessness and sus-

ceptibility to extermination;
Desiring by further international collaboration within the framework

of the Antarctic Treaty to promote and achieve the objectives of

protection, scientific study, and rational use of these fauna and flora;

and
Having particular regard to the conservation principles developed

by the Scientific Committee on Antarctic Research (SCAR) of the

International Council of Scientific Unions;
Hereby consider the Treaty Area as a Special Conservation Area and

have agreed on the following measures:

ARTICLE I

1. These Agreed Measures shall apply to the same area to which the

Antarctic Treaty is applicable (hereinafter referred to as the Treaty

Area) namely the area south of 60° South Latitude, including all ice

shelves.
2. However, nothing in these Agreed Measures shall prejudice or in

any way affect the rights, or the exercise of the rights, of any State under

international law with regard to the high seas within the Treaty Area,

or restrict the implementation of the provisions of the Antarctic Treaty

with respect to inspection.
3. The Annexes to these Agreed Measures shall form an integral part

thereof, and all references to the Agreed Measures shall be considered

to include the Annexes.

ARTICLE II

For the purposes of these Agreed Measures:
(a) "Native mammal" means any member, at any stage of its life

cycle, of any species belonging to the Class Mammalia

indigenous to the Antarctic or occurring there through natural

agencies of dispersal, excepting whales.
(b) "Native bird" means any member, at any stage of its life cycle

(including eggs), of any species of the Class Ayes indigenous
to the Antarctic or occurring there through natural agencies
of dispersal.
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(c) "Native plant" means any kind of vegetation at any stage of its
life cycle (including seeds), indigenous to the Antarctic or
occurring there through natural agencies of dispersal.

(d) "Appropriate authority" means any person authorised by a Partici-
pating Government to issue permits under these Agreed
Measures. The functions of an authorised person will be carried
out within the framework of the Antarctic Treaty. They will be
carried out exclusively in accordance with scientific principles
and will have as their sole purpose the effective protection of
Antarctic fauna and flora in accordance with these Agreed
Measures.

(e) "Permit" means a formal permission in writ; rig issued by an
appropriate authority as defined at parag:aph (d) above.

(f) "Participating Government" means any Government for which
these Agreed Measures have become effective in accordance
with Article XIII of these Agreed Measures.

ARTICLE III

Each Participating Government shall take appropriate action to carry
out these Agreed Measures.

ARTICLE IV

The Participating Governments shall prepare and circulate to members
of expeditions and stations information to ensure understanding and
observance of the provisions of these Agreed Measures, setting forth in
particular prohibited activities, and providing lists of specially protected
species and specially protected areas.

ARTICLE V

The provisions of these Agreed Measures shall not apply in cases of
extreme emergency involving possible loss of human life or involving the
safety of ships or aircraft.

ARTICLE VI

1. Each Participating Government shall prohibit within the Treaty
Area the killing, wounding, capturing or molesting of any native mammal
or native bird, or any attempt at any such act, except in accordance with
a permit.

2. Such permits shall be drawn in terms as specific as possible and
issued only for the following purposes:
(a) to provide indispensable food for men or dogs in the Treaty

Area in limited quantities, and in conformity with the purposes
and principles of these Agreed Measures;

(b) to provide specimens for scientific study or scientific information;
(c) to provide specimens for museums, zoological gardens, or other

educational or cultural institutions or uses.
3. Permits for Specially Protected Areas shall be issued only in

accordance with the provisions of Article VIII.
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4. Participating Governments shall limit the issue of such permits so

as to ensure as far as possible that:
(a) no more native mammals or birds are killed or taken in any year

than can normally be replaced by natural reproduction in the

following breeding season;
(b) the variety of species and the balan:e of the natural ecological

systems existing within the Treaty Area are maintained.

5. The species of native mammals and birds listed in Annex A of these

Measures shall be designated "Specially Prc tected Species", and shall be

accorded special protection by Participating Governments.

6. A Participating Government shall not authorise an appropriate

authority to issue a permit with respect to a Specially Protected Species

except in accordance with paragraph 7 of this Article.

7. A permit may be issued under this Article with respect to a Specially

Protected Species, provided that:
(a) it is issued for a compelling scientific purpose, and
(b) the actions permitted thereunder will not jeopardise the existing

natural ecological system or the survival of that species.

ARTICLE VII

1. Each Participating Government shall take appropriate measures to

minimise harmful interference within the Treaty Area with the normal

living conditions of any native mammal or bird, or any attempt at such

harmful interference, except as permitted under Article VI.

2. The following acts and activities shall be considered as harmful

interference:
(a) allowing dogs to run free,
(b) flying helicopters or other aircraft in a manner which would

unnecessarily disturb bird and seal concentrations, or landing
close to such concentrations (e.g. within 200 m),

(c) driving vehicles unnecessarily close to concentrations of birds and
seals (e.g. within 200 m),

(d) use of explosives close to concentrations of birds and seals,

(e) discharge of firearms close to bird and seal concentrations (e.g.

within 300 m),
(f) any disturbance of bird and seal colonies during the breeding

period by persistent attention from persons on foot.

However, the above activities, with the exception of those mentioned

in (a) and (e), may be permitted to the minimum extent necessary for

the establishment, supply and operation of stations.

3. Each Participating Government shall take all reasonable steps

towards the alleviation of pollution of the waters adjacent to the coast

and ice shelves.

ARTICLE VIII

1. The areas of outstanding scientific interest listed in Annex B shall

be designated "Specially Protected Areas" and shall be accorded special

protection by the Participating Governments in order to preserve their

unique natural ecological system.
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2. In addition to the prohibitions and measures of protection dealt with
in other Articles of these Agreed Measures, the Participating Govern-
ments shall in Specially Protected Areas further prohibit:
(a) the collection of any native plant, except in accordance with a

permit;
(b) the driving of any vehicle.
3. A permit issued under Article VI shall not 'lave effect within a

Specially Protected Area except in accordance with paragraph 4 of the
present Article.

4. A permit shall have effect within a Sj,ecially Protected Area
provided that:
(a) it was issued for a compelling scientific purpose which cannot be

served elsewhere; and
(b) the actions permitted thereunder will not jeopardise the natural

ecological system existing in that Area.

ARTICLE IX
1. Each Participating Government shall prohibit the bringing into the

Treaty Area of any species of animal or plant not indigenous to that
Area, except in accordance with a permit.

2. Permits under paragraph 1 of this Article shall be drawn in terms
as specific as possible and shall be issued to allow the importation only of
the animals and plants listed in Annex C. When any such animal or
plant might cause harmful interference with the natural system if left
unsupervised within the Treaty Area, such permits shall require that it
be kept under controlled conditions and, after it has served its purpose,
it shall be removed from the Treaty Area or destroyed.

3. Nothing in paragraphs 1 and 2 of this Article shall apply to the
importation of food into the Treaty Area so long as animals and plants
used for this purpose are kept under controlled conditions.

4. Each Participating Government undertakes to ensure that all
reasonable precautions shall be taken to prevent the accidental intro-
duction of parasites and diseases into the Treaty Area. In particular,
the precautions listed in Annex D shall be taken.

ARTICLE X
Each Participating Government undertakes to exert appropriate efforts,

consistent with the Charter of the United Nations, to the end that no one
engages in any activity in the Treaty Area contrary to the principles or
purposes of these Agreed Measures.

ARTICLE XI
Each Participating Government whose expeditions use ships sailing

under flags of nationalities other than its own shall, as far as feasible,
arrange with the owners of such ships that the crews of these ships
observe these Agreed Measures.
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ARTICLE XI I

1. The Participating Governments may make such arrangements as may
be necessary for the discussion of such matters as:
(a) the collection and exchange of records (including records of

permits) and statistics concerning the numbers of each species
of native mammal and bird killed or captured annually in the
Treaty Area;

(b) the obtaining and exchange of information as to the status of
native mammals and birds in the Treaty Area, and the extent
to which any species needs protection;

(c) the number of native animals or birds which should be permitted to
be harvested for food, scientific study, or other uses in the
various regions;

(d) the establishment of a common form in which this information
shall be submitted by Participating Governments in accordance
with paragraph 2 of this Article.

2. Each Participating Government shall inform the other Govern-
ments in writing before the end of November of each year of the steps

taken and information collected in the preceding period of 1st July to
30th June relating to the implementation of these Agreed Measures.

Governments exchanging information under paragraph 5 of Article VII
of the Antarctic Treaty may at the same ti ne transmit the information
relating to the implementation of these Agreed Measures.

ARTICLE XIII

1. After the receipt by the Government designated in Recommendation
I—XIV (5) of notification of approval by all Governments whose

representatives are entitled to participate in meetings provided for
under Article IX of the Antarctic Treaty, these Agreed Measures shall

become effective for those Governments.
2. Thereafter any other Contracting Party to the Antarctic Treaty

may, in consonance with the purposes of Recommendation III—VII,
accept these Agreed Measures by notifying the designated Government

of its intention to apply the Agreed Measures and to be bound by them.

The Agreed Measures shall become effective with regard to such
Governments on the date of receipt of such notification.

3. The designated Government shall inform the Governments referred
to in paragraph 1 of this Article of each notification of approval, the
effective date of these Agreed Measures and of each notification of accept-
ance. The designated Government shall also inform any Government
which has accepted these Agreed Measures of each subsequent notifica-
tion of acceptance.

ARTICLE XIV

1. These Agreed Measures may be amended at any time by unanimous
agreement of the Governments whose Representatives are entitled to'
participate in meetings under Article IX of the Antarctic Treaty.

2. The Annexes, in particular, may be amended as necessary through
diplomatic channels.
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3. An amendment proposed through diplomatic channels shall be sub-
mitted in writing to the designated Government which shall communi-
cate it to the Governments referred to in paragraph 1 of the present
Article for approval; at the same time, it shall be communicated to the
other Participating Governments.
4. Any amendment shall become effective on the date on which noti-

fications of approval have been received by the designated Government
and from all of the Governments referred to in paragraph 1 of this
Article.

5. The designated Government shall notify those same Governments
of the date of receipt of each approval communi -_and to it and the date
on which the amendment will become effective for them.
6. Such amendment shall become effective on that same date for all

other Participating Governments, except those which before the expiry
of two months after that date notify the designated Government that
they do not accept it.

ANNEXES TO THESE AGREED MEASURES

ANNEX A

Specially protected species

Species recommended for inclusion in this Annex pursuant to Article
IX (1) of the Antarctic Treaty

1. All species of the genus Arctocephalus, Fur Seals.
2. Ommatophoca rossi, Ross Seal.

ANNEX B

Specially protected areas

Areas recommended for inclusion in this Annex pursuant to Article
IX (1) of the Antarctic Treaty

1. Taylor Rookery, Mac. Robertson Land. Lat. 67° 26'S, long.
60° 50'E.

2. Rookery Islands, Holme Bay. Lat. 67° 37' S, long. 62° 33' E.
3. Ardery Island and Odbert Island, Budd Coast. Lat. 66° 22' S,

long. 110° 28'E, and lat. 66° 22'S, long. 110° 33'E.
4. Sabrina Island, Balleny Islands. Lat. 66° 54' S, long. 163° 20' E.
5. Beaufort Island, Ross Sea. Lat. 76° 58' S, long. 167° 03' E.
6. Cape Crozier, Ross Island. Lat. 77° 32' S, long. 169° 19' E.
7. Cape Hallett, Victoria Land. Lat. 72° 18' S, long. 170° 19' E.
8. Dion Islands, Marguerite Bay, Antarctic Peninsula. Lat. 67° 52' S,

long. 68° 43' W.
9. Green Island, Berthelot Islands, Antarctic Peninsula. Lat. 65° 19' S,

long. 64° 10' W.
10. Byers Peninsula, Livingston Island, South Shetland Islands. Lat.

62° 38' S, long. 61° 05' W.
11. Cape Shirreff, Livingston Island, South Shetland Islands. Lat.

62° 28' S, long. 60° 48' W.
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12. Fildes Peninsula, King George Island, South Shetland Islands.

Lat. 62° 11' S, long. 58° 52' W.
13. Moe Island, South Orkney Islands. Lat. 600 45' S, long. 45° 41' W.

14. Lynch Island, South Orkney Islands. Lat 60° 40'S, long.

45° 38'W.
15. Southern Powell Island and adjacent islands, South Orkney

Islands. Lat. 60° 45'S, long. 45° (12' W.

ANNEX C

Importation of animals and plants

The following animals and plants may be imported into the Treaty

Area in accordance with permits issued under Article IX (2) of these

Agreed Measures:

(a) sledge dogs,
(b) domestic animals and plants,
(c) laboratory animals and plants.

ANNEX D

Precautions to prevent accidental introduction of parasites and diseases
into the Treaty Area

The following precautions shall be taken:
1. Dogs: All dogs imported into the Treaty Area shall be inoculated

against the following diseases:

(a) distemper;
(b) contagious canine hepatitis;
(c) rabies;
(d) leptospirosis (L. canicola and L. icterohaemorrhagicae).

Each dog shall be inoculated at least two months before the time of its

arrival in the Treaty Area.
2. Poultry: Notwithstanding the provisions of Article IX (3) of these

Agreed Measures, no living poultry shall be brought into the Treaty

Area after 1st July, 1966."

This Act is administered in the Ministry of Foreign Affairs.
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