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ANNUITY PROVISIONS FOR FORMER SPOUSES

TUESDAY, APRIL 19, 1977

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON POST OFFICE AND CIVIL SERVICE,

SUBCOMMITTEE ON COMPENSATION AND EMPLOYEE BENEFITS)
Washington,

The subcommittee met at 9 :30 a.m., in room 304, Cannon House
Office Building, Hon. Gladys Spellman (chairwoman of the subcom-
mittee) presiding.
Mrs. SPELLMAN. The subcommittee will come to order.
We are having a difficult time getting assembled this morning.

Many of our members are involved in different activities but a record
of this hearing will be kept for the inspection of all interested parties.
A long time ago poets suggested that marriages are made in heaven

and it wasn't until sometime in the 1800's that another writer said that
if marriages are made in heaven they should be happy.
I'm sure most of us know marriages that seemingly were made in

heaven. I have one of those and I'm knocking on wood. I'm not super-
stitious I just knock on wood. Most of us know marriages which
obviously work.
We convened this morning to consider one of the major ironies of

modern American life: the great disparity between the emotional
values which we as a society assign the role of woman as a mother and
homemaker and the economic rewards attached to those same roots.
The bill before us is H.R. 3951 which provides that a former spouse

of a Federal employee who was married to that employee for 20
years or more shall be entitled to a portion of the employees an-
nuity. He or she would also be entitled to a portion of the annuity
of any surviving spouse of the employee.
I say he or she because many people perceive this as a bill which

effects and benefits women only. But while the bill will mostly benefit
women in its initial stages since men earn more than women the in-
creasing number of women in higher positions in the Federal work
force suggests strongly that the bill will greatly benefit men in the
years to come.
This country idealizes the women as mother and homemaker and

strongly encourages the institution of marriage itself, but the high
value that we place on those roles is emotional, and not economic. If a
woman devotes what would otherwise be peak earning years to home,
husband, and children, no society which calls itself just should later
penalize her for that choice.

(1)
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In a perfect world, all marriages would be good, lasting, and re-
warding for both spouses. But in the real world, where some marriages
fail, no matter how great the rewards of happiness remembered, they
won't pay the rent or buy the groceries.
We are a society which rightly places values on homes and families.

We are encouraging women to stay home and take care of children,
yet, one of the most severe forms of economic discrimination is that
we fail to attach an economic value to this service. This feature of
pension portability and earned right for the homemaker is essential
if spouses are to have choices of whether to work inside or outside the
home.
I was perturbed to learn from the staff that the American Bar

Association has declined to testify at these hearings despite its 1974
policy recognizing the economic contribution of the homemaker. The
bar association now says it has no policy in this area of the law.
Approximately 4 million employees, active and retired, rely on the

Federal civil service retirement system for retirement benefits. How-
ever, this Federal pension plan fails to provide economic protection to
the former spouse of a Federal worker. This failure in the system
leaves the dependent spouse with no direct retirement benefits despite
many years of working for no pay, managing a home, raising children,
and contributing time and effort to the Joint marital enterprise.
I know that as far back as 1963, the report of the President's Com-

mission on the Status of Women affirmed that marriage as a partner-
ship in which each spouse makes a different, but important contribu-
tion, is increasingly recognized as a reality in this country. During
:marriage, each spouse should, therefore, have a legally defined sub-
stantial right of the earnings of the other, in the real and personal
property acquired through those earnings, and in their management.

• Such a right should be legally recognized as surviving the marriage
in the event of its termination by divorce, annulment, or death. Ap-

• propriate legislation should safeguard either spouse and should protect
the surviving spouse against improper alienation of the property of
, the other.

The bill is based on that thesis. It is but a small step toward accom-
plishments of its goals.
Our first witness this morning I am very pleased to say is a woman

who has been working in the field of people's rights for quite some time.
I have worked with this very capable woman in our county govern-

ment and I know of the enormous contributions that sha has made in
the Maryland General Assembly. I can recall the day when in the
general, assembly women were not given posts of chairman—or chair-
person. We were not allowed to chair committees and when our next
speaker raised the question about that, the speaker assigned her to be

• chairman of the women's lounges, ladies' rooms.
I think we have come a long way since that time in the general

assembly although Pauline says, "so-so, not far enough." But I know
the contribution that she has made and I know her very capable efforts
along these lines so I'm very pleased and proud to present a good
friend, the Honorable Pauline H. Menes, who is speaking as a mem-
,ber of the Women's Caucus of the Maryland General Assembly.
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STATEMENT OF HON. PAULINE H. MENES, PRESIDENT, WOMEN'S
CAUCUS OF THE MARYLAND GENERAL ASSEMBLY

Mrs. MENES. Thank you very much, Madam Chairman, for the kind
introduction.
Mrs. SPELLMAN. Are you president of the caucus ?
Mrs. MENES. Yes I am. Just in case your introduction implies that

there have been tremendous steps in improving the leadership poten-
tial of women in the Maryland Legislature let me indicate that through
today, no women chair a standing committee nor a subcommittee of a
standing committee but we do have a number of our members who
chair special committees so we are moving forward, but much too
slowly.
The history of our country demonstrates that when a large group

of people feel repressed or frustrated by a serious inequity which
touches their lives, change is inevitable. It never comes quickly enough
for those seeking the remedy, but if the solution involves a rebalancing
of rights, power, or money, some other group is resisting the change
equally zealously. H.R. 3951 is a bill that attempts to rebalance such an
inequity.
The Federal Government has been the leader in developing the em-

ployee retirement concept. The Congress has accepted responsibility
not only for decent hours, wages, and working conditions for Federal
workers, but also Congress accepted an obligation to the individual
Federal employee to be able to maintain themselves in their retire-
ment at a level related to the level of their earnings. Then followed
the policy, again set by Congress, that all workers in the private sec-
tor should develop some postretirement resources, and social security
was begun.
With family stability and permanence no longer the usual circum-

stances, and with women of middle years and older not yet prepared
for independent financial security, a most inequitable situation has
developed. The retirement system of the Federal Government and the
system of social security both recognized the vested interest of the
spouse of the employee in some share in the retirement income in case
of death or disability of the worker spouse. No thought was given then,
to the social revolution we are engaged in today. Long-established mar-
riages are ending in divorce, leaving one spouse, usually the women,
in middle age with no means of caring for themselves financially, nor
sufficient remaining work years to adeauately earn their own retire-
ment credits. They are therefore unable to provide for their senior
years when they are no longer able to work.
Since it is a matter of public policy to encourage one spouse to stay

home during the formative years of the children, it is essential that
both spouses be given a vested interest in the pension of the working
Spouse.
H.R. 3951 provides for a fair and equitable sharing of the assets of

a pension between the employee and the spouse if they were married
for a minimum of 20 years while the retirement credit was accruing.
Because the bill provides only for a pro rata share based oii7the

number of years of marriage during which the Federal employee was
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earning creditable retirement benefits, there would be no additional

cost to the system.
All of the women elected to the Maryland State Legislature have

organized into a women's caucus which I serve as President. In set-

ting legislative priorities for the 1977 session, the caucus included the

subject of pensions and retirement. This decision was in recognition of

the high priority set by the women of the State of Maryland to try to

correct the economic imbalance presently existing for those families

where the more traditional pattern of life was followed. We have each

heard from constituents and from citizens coming to testify before

our committees that the homemaker spouse is left unprotected when

the worker spouse of 20 and more years divorces, and in some cases, re-

marries at or near retirement. The new spouse becomes the beneficiary

of the many years of struggle which went into the effort to earn the

retirement credit. For many of these "cast off" spouses it meant taking

care of home and children alone, while the working spouse traveled.

For others it involved moving to many different posts, uprooting the

family time and time again; each new move bringing new problems of

dislocation and the attendant trauma to the children. Too little if any

thought was given to the large contribution of the homemaker spouse

which in fact made the earning of the pension possible.
The Women's Legislative Caucus supported efforts during the recent

session to share death benefits with the divorced spouse of a Maryland
employee in the same way that the Federal social security law ap-
plies. Our statement of support reads:
The Women's Caucus of the Maryland General Assembly has set pension

equity as a legislative priority this session. The Women's Caucus supports House

Bill No. 1396.
This bill would correct an injustice in the present pension system that leaves a

homemaker without a death benefit because her husband divorced her after man
y

years of marriage. Women who choose as their career the raising of children and

providing domestic services for their families do not have a pension plan of

their own. In effect they have counted on that plan to support them if left a

widow. House bill No. 1396 would guarantee a homemaker a share of her hus-

band's death benefit in proportion to the number of years she was married to him.

We urge your support of House bill No. 1396.

Unfortunately, this and other bills affecting the Maryland pension
system were not passed, but instead were sent to the Policy Committee
for assignments to a special study committee for consideration during
the next legislative session. We members of the Women's Caucus of
the Maryland General Assembly look to you in the Congress to con-
tinue to point the way in adopting this far reaching and sorely needed
concept of equity in pension rights. We are confident that once the con-
cept is accepted on the Federal level it will be easier for the States to
follow and hopefully then the private sector. For a significant step
in the direction of economic justice this bill must pass.
Mrs. SPELLMAN. Thank you very much. Do I understand that your

organization supports this bill?
Mrs. MENES. The organization did not have an opportunity of re-

viewing this bill but the organization did take a stand on the concept.
We feel that the position of the spouse of a military person is even

in a more disadvantageous position if divorced and given no equity in
the military retirement that the spouse earns.
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In many many instances the divorced homemaker's spouse is at a

young enough age to go on and work at annuity earning jobs but surely

the spouse married during the time of the accumulation of credits un-

der the military retirement system should be included in any concept

that you develop for the sharing of those earned benefits.
Mrs. SPELLMAN. Very good. That is an excellent point.
That jurisdiction would be under the Armed Services Committee,

and I did want to point out that—that this bill was presented by Con-
gresswoman Patricia Schroeder who is also preparing a similar bill
to cover the armed services.
Mrs. MENES. Very good.
Mrs. SPELLMAN. I am especially interested in your comment that

this bill would recognize that the homemaking spouse has in fact
earned a vested interest in the working spouse's annuity. Although I
don't want to imply that the homemaker is nonworking. It is harder
work and I admire the people who can do what they are doing.

Certainly this isn't intended to be a form of welfare but a recogni-
tion of what is really earned.
Mrs. MENES. This is truly becoming a policy position to be taken at

all levels of government. The homemaker spouse, and truly we can
use the word spouse now because we are seeing the development of
some families where the husband is by choice becoming a homemaker
spouse, is a rather new concept. We are beginning to see it more and
more. It is truly a matter of public interest that we encourage in all
ways possible one of the adult members of the family to assume the
full responsibility of being the homemaker because we see the dire re-
sults in some instances where children are left without adequate super-
vision and without the concern of either spouse for the upbringing of
the children. I think therefore, that it is a matter of significant public
policy and we should encourage it or reward it or recognize it in what-
ever way we possibly can as we set government policy, rules, or regula-
tions, or as we set statutes in law.
Mrs. SPELLMAN. Some of the opponents of the bill point out that it

makes no distinction between wives, husbands, and retirees. For ex-
ample, what about a secretary who retires on a relatively small pension
after divorcing her husband of over 20 years. Under this bill she would
have to share thatsmall pension with him even if he had plenty of
money from other sources.
Do you have any comments?
Mrs. MENES. I think it is a valid concern and I would not be at all

disappointed if there were some floor put under the credits so that
you would eliminate from a sharing where the economic necessity
is not shown.
We also have to be concerned I think about the instance of the di-

vorce settlement where perhaps a sharing of the asset in the pensions
is determined in the course of the divorce and in the court room and
there may be decisions made at that time agreeable to both parties or
mandated by the court that have or should have priority over the
statute. I think that ought to be taken into consideration where there
are court decisions or a private agreement such as a no-fault divorce
where we are attempting to encourage the spouses to come to mutually
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agreeable settlements outside of the court and cutting the high cost
of divorce by coming to an agreeable settlement on their own.
I would advise that in most cases by statement put into the court

record the automatic value in the retirement system would not then
have to be distributed as your bill determines.
Mrs. SPELLMAN. For the record, our attorney points out that the bill

gives women the right, but it isn't mandatory.
Mrs. MENES. Then that will solve the court problem in a mutually

agreed divorce.
Mrs. SPELLMAN. I have letters from men who indicate that they

would like very much to leave their first wives on record as their bene-
ficiaries. I know a man who says he's now remarried and my present
wife doesn't really need the annuity that might be left to her so he
wants to leave it to his first wife who worked for years raising their
family, but he isn't able to do it under the present law.
Mrs. MENES. I find that surprising. It is my understanding that

the working spouse names the beneficiary. And as a matter of fact
in Maryland we had some concern because a change in beneficiary
was permitted without the former beneficiary being notified.
Now I'm not certain about the Federal-
Mrs. SPELLMAN. Under Federal statute the beneficiary must be a,

member of the immediate family. A divorced wife is no longer a mem-
ber of the immediate family.

Airs. MENES. The working spouse could name one of the children
and even the present wife could find herself circumvented, I presume.
The working spouse could assign to one of the children the bene-

fits of the pension, and the wife while even not divorced and still living
and in financial need, might not get the benefits of the retirement. Now
I am not that familiar with the Federal system but this was a matter
brought to our attention at the State level. We were made aware of
the fact that the employee could on their own initiative without any
notification to any beneficiary change the beneficiary. That would also
mean that the working spouse's mother, father, brother I imagine that
they are all considered family under the Federal statute. It does not
have to be one's own wife or children but usually your brothers and
sisters and your mother and father are also considered family so you
can circumvent your responsibility to your own family by assigning
as beneficiaries a parent or a brother or sister or a child and in that
way also renege on any responsibility that someone owes to a spouse
and do all this without the spouse even being aware that he or she is
no longer the beneficiary.
Mrs. SPELLMAN. Mr. McCluskey.
Mr. MCCLUSKEY. For the record I would like to clear up that in the

Federal retirement system if a Federal retiree or Federal employee
at the time of retirement elects to provide an annuity for his wife or
his spouse that is an irrevocable election.
Mrs. MENES. At retirement?
Mr. MCCLUSKEY. And he can only provide for his spouse. He cannot

provide for his child or his brother or his sister or his mother. Only a
single annuitant may do that.
Mrs. SPELLMAN. For his child?
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Mr. MCCLUSKEY. Well, for his immediate family or brother, sister,

mother, or father. In some cases it could be a child.
Mrs. SPELLMAN. It could be a child if he is divorced.
Mr. MCCLUSKEY. -Under Federal law if he takes that election and'

then later remarries he cannot leave it to his children in the first

marriage even. It is automatically reduced for the second spouse sor

there is no getting around it in the Federal system. The way to get

around it is to not elect to choose to provide for your spouse and just

don't tell them.
Mrs. MENES. I am concerned about the election preretirement. You

usually indicate your beneficiary at the time you sign up for your re-

tirement program which would be at the time of employment.
Mr. MCCLUSKEY. When a person is ready to retire he then makes

an election whether or not to take or reduce the annuity to provide for

his spouse.
Mrs. MENES. Or the lump sum benefit?
Mr. Mcau-sKEy. Well, he's going to receive the entire annuity. He

makes that election to choose to receive a full annuity. He is then noti-

fied again from the Civil Service Commission if you do not choose to

take a reduced annuity you are not providing for the spouse in the
future. In other words, it is reaffirmed to make sure that he under-
stands his position or her position.
Mrs. MENES. I see.
Mr. MCCLUSKEY. And once he writes back, "I've made my choice,"

that's it. And he receives the full annuity. If he chooses or she chooses,
to provide for the spouse then he checks the reduced annuity block and
the spouse is taken care of.
Mrs. SPELL1VIAN. There is one area that concerns me and that is the

fact that the spouse does not necessarily have to know whether his wife
or her husband has elected to have a survivor benefit. We are advised
by the Civil Service Commission that one of the saddest jobs that their
people have to perform is to say to the surviving spouse, "Well, you
weren't taken care of." Usually it is an older woman who says I can't
believe my husband would have done that to me. We had a good
marriage. He loved me. Why would he have done that? But he did
do it without her knowledge and it is irrevocable so I am investigating
legislation which would require both spouses' signatures at the time
that the election is made.
At this point then I will ask the gentleman from Iowa, Mr. Leach,

if he has any questions?
Mr. LEACH. I just have one. It related to flexibility when you are

dealing with a very serious problem of an individual who is divorced.
I'm kind of presuming she had a major divorce. What about the sit-
uation when after 20 years the man retires and divorces his wife and
remarries and maybe remarried for 20 years and that first divorce
might have had a substantial settlement and that person might also
get married and then under this the second wife might be somewhat
prejudiced against in favor of the first wife. Now I am not sure but
can you address that issue and whether or not the instance of flexibility
is built in or if this pretty well covers that issue?
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Mrs. MENES. Well I truly think that the family unit that earns the
credit deserves the reward and there are certainly economic problems
in any family where the spouses separate and each one proceeds to
develop, new family ties. There are more problems created of an eco-
nomic nature than we care to go into today but I'm not at all sure that
those other problems are related to the concept here. The concept is
that if there is a family unit working together and sharing responsi-
bility at a time a certain economic equity was earned and the distribu-
tion of that equity should take that into consideration and other sit-
uations that develop postearning of the equity must deal with that
time.
Mr. LEACH. But what happens if there is a recognition that develops

of equity at the time of divorce and there is a very generous settlement
involved and then the person goes on and marries someone and they
live with them for a long period of time and that individual is sud-
denly left without benefits.
I think this bill addresses a very serious problem but then it creates

another problem at the same time. It seems to me that that second wife,
coming in with no retirement, is faced with the possibility that the
husband is also possibly paying support to the first wife over a given
period of time. They possibly made a major settlement. My question
is, is there a flexibility that might be built into the bill to handle the
second circumstance or am I visualizing the circumstances as far-
fetched, in your judgment?

Mrs. MENES. I'm not at all sure that it is farfetched. If the financial
arrangement with the original spouse were other than a lump sum
payment then that couple had access to court to renegotiate or to
change the settlement if it is a continuing alimony payment for in-
stance. So there is that avenue of reequalizing. If there is in fact some
disequality that has developed.
Mr. LEACH. Who has that, the second wife or the first?
Mrs. MENES. Both spouses as long as there is a continuity of pay-

ment between spouses for support. Either spouse can get back into
court for the judge to redetermine whether or not the payment level
is equitable.
Mr. LEACH. But the second spouse has full recourse to the retirement

benefits which at this point would be arbitrary.
Mrs. MENES. What I am referrinc, to is that the husband will be

albe to go back into court and say that my former wife has remarried.
Usually the settlement has specific terms that bring them back into
court for reevaluation at a minimum when the spouse remarries. But
very often, I think much more usual, is that no additional support is
given once the first spouse remarries. Stopping support payments are
contingent upon her remarrying.
We are talking in terms of he's and she's again but very few if any,

pay alimony once the original spouse remarries so that there is a re-
aligning of the economic equity here. But I think you are also disabused
of the reality in terms of what the financial support relationship is.
In fact, very few wives get much of anything in the way of payments,
regardless of the economic status of their husbands. The husband trys
to make the situation as uncomfortable as possible for the former wife,
and here again I'm talking about the majority of cases. It's not true
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always. But there's usually such antagonism that the one weapon that
the wage earner has against the homemaker spouse is not to send the
payments on time if in fact the payments are sent at all.
In my experience and in the information brought to me by women

in the community much more frequently no money comes regardless
of what the court has decreed and when the spouse, the working spouse
is brought into court and is ready to be charged with the crime of
not following the orders of the court then a couple of payments are
made once again and it's dropped from the court docket. Once again,
the nonworking spouse finds herself or himself without the resources
that really are carrying the family. Usually the former wife and one
or two or more children are trying to exist on the income from the
former working spouse.
And the percentage of those that have any kind of a continuing

financial settlement is extremely small. As a general thing the only
payments that are given are for the minor children and even they are
not usually received. The instance in the community that I hear of,
is that there is a rather rare instance where the former working spouse
in fact does what the court orders and sends money regularly even if
only for the minor children. There are many cases, and I'm sorry that
I don't have the facts with me in terms of the percentage of women
who get alimony but it is well under 50 percent and I would think
much closer to 30 percent, if even that high and, even where alimony
is in the court order the number of women who actually receive it
is infinitesimal. Even when they do receive it, it is very irregular. This
is a very, very bad situation that is created when one part of the family
is dependent upon another for their economic survival, so the situa-
tion that you posed where there is in fact a good faith attempt to be
economically responsible to two families is really rather rare and I
think the opportunity for reevaluation by the court is always available
unless there was a lump sum giving of money that is irrevocable of
course once it is made. In which case there is no longer any responsi-
bility and the working spouse proceeds with developing new economic
assets to support a new family.
Mr. LEACH. So you would recommend no flexibility or that the arbi-

trary principle relates exclusively to who is married, and percentage
years, the husband of the spouse in case the wife was a civil service
employee?
Mrs. MENES. Yes. Particularly 
Mr. LEACH. And therefore you would also, by holding that position,

say that in this circumstance a second spouse married after the fact,
of a person's service in the civil service, would receive nothing?
Mrs. MENES. Nothing from the civil service retirement that was

earned prior to the marriage. Of course the second spouse in most cir-
cumstances would be the recipient of any retirement in the employment
of that spouse in the years of his or her marriage to the working spouse.
It is probably quite unlikely that the circumstance where two com-

plete families have been raised, the second family has been raised at a
time when there was no employment and no retirement being earned
in those years.
Mr. LEACH. I think I agree with you with what you are saying and

I am just wondering if there's.an arbitrary rule, and if there shouldn't
be some flexibility?
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Mrs. MENES. Ordinarily I am not infle
xible. There may be circum-

stances of which I am still unaware tha
t would lead me to believe that

perhaps more flexibility is necessary but I do
 not at this point feel that

•the access to court which is available to the
 spouses under most cir-

cumstances would not give you that flexibi
lity. It would allow for a re-

negotiation of the level of support that 
the working spouse owes the

nonworking spouse and that of course takes into
 account any private or

personal assets of the nonworking spous
e through estate or inherited

family wealth or due to remariage.

It would seem to me that that gives us
 the flexibility that might

be needed.
Mr. LEACH. There is an implicit principle he

re that the first spouse is

probably more important than the sec
ond simply because the first

spouse was married in a period of time durin
g which it was more likely

that the working spouse was actually workin
g. That may be a correct

premise but it is a very arbitrary premise an
d that in the event that

someone divorces at 55 and they've been marri
ed 15 or 20 years you can

create theoretically a more difficult circumst
ance for the second

spouse.
Mrs. MENES. Have you considered that in 

many many instances,

again I can't give you the statistical frequenc
y, but the second spouse

was also married prior to the second marriag
e and might also have a

vested interest in the first spouse's earnings at t
he time of the original

marriage.
If we are talking about the late years of divorce and

 the advanced age

of the remarriage which we are seeing in the com
munity, of those that

I am aware of, at least many are not first marri
ages for either of the

parties and so both spouses remarrying have resou
rces that were earned

in earlier years or have a call upon retirement or under
 this bill, would

have a call upon the retirement of the first spouse. In 
many instances

there are contracts being drawn between the 
two marrying spouses

Of advanced years that precludes any sharing o
f assets. These have de-

veloped because we entered into this whole ne
w era of people in their

fifties and sixties marrying each with financia
l obligations to others.

They enter into a marital contract that preclude
s either one receiving

the assets of their estate and instead determine in adv
ance who within

their own families would get the assets of their estat
e but agree that

neither of the new marital partners will share in it.

And we're entering upon an area of new ground
 completely from

what we were used to in past years. Marital contr
acts, marriage, sec-

ond marriage, third marriage at ages 50, 60, and even
 older than that.

And we have to rethink the economic situations tha
t these people are

in and what their obligations are to other member
s of the family and

I think this bill does speak to that equity and I thin
k the original fam-

ilies with their need must be taken into consideration
 prior to the new

family that may in fact have economic assets earned
 earlier to sustain

them.
Mrs. SPELLMAN. If the gentleman would yield I would

 like to ask a

question. Would there be any advantage in building t
he kind of flexi-

bility which would enable a spouse at the time of the
 divorce to elect

to take a cash settlement rather than share in the annu
ity which might

come about goodness knows when.
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Would there be an advantage to having that type of flexibility recog-
nizing that he or she has an interest in that area that that belongs to
him and that it could be provided through cash settlement instead if
that election were made ?
Mr. MENES. Yes, I would think so. I think there are many instances

where economics at the time of divorce could be helped significantly
by the cash settlement. Very often the value in the family home for
instance must be divided equitably.
Now if there were a lump sum of economic benefits, if the retirement

that could be used to either buy the home from the other partner or an
agreement to only take a part of it and by so doing the homemaker
spouse can own the house by forgiving part of the lump sum payment,
that might very well provide a means for an easier settlement at time
of divorce.
Very often the major problem is that the assets are tied up in either

property or long-range investments and it is very difficult to split them
without losing the economic benefit that has been accruing over the
many years. The sale of the family home for instance is usually the
most traumatic thing especially for the homemaker spouse with minor
children remaining to be raised and unable to sustain the family home
because of the necessity of actually dividing the assets of that piece of
property.
So flexibility in dealing with the assets of the retirement system I

think would be useful.
Mr. LEACH. We have a problem now with the first spouse, because

that person is not covered and so, presumably, those are problems
that emerge. When the second spouse suffers, proportionately speak-
ing, it could well be that the second spouse's problem will be more
inevitable to occur in part. From the point of view of flexibility, it is
my understanding that if a marriage occurs in retirement—for a
former civil service employee—there is no entitlement to social security
as in the case of a former private corporation employee. Under that
circumstance, it is conceivable that the first spouse, under this bill,
would then be entitled to the entirety of the civil service retirement
leaving the second spouse with very, very little. My only concern is
whether or not that circumstance ought to be addressed, particularly
when you are talking in the real world and we are only looking at
the exceptions.
The first spouse may remarry. The first spouse as you point out in

most circumstances may not have had a very willing settlement, but
they might have also. Some settlements do work and are equitable and
reasonable and so my only concern is to say that there might be a
small percentage of cases where an effort to be equitable with one
,group may be inequitable with others and might there not be some
flexibility built in to comply under those circumstances.
Mrs. MENES. Let me remind you that when there is a second

marriage there is knowledge in advance of what the economic cir-
cumstances is concerning any premarriage retirement benefits and
there certainly should be honesty and I would think in most instances
a couple remarrying do spell out what their economic circumstances
are. In this day and age that is something that's spoken of I think
very easily among couples. The first wife had no such opportunity.
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The first wife always thinks that their marriage was made 
in heaven

and it was going to last forever and if you think about it mos
t first

families live as if the marriage is going to last forever. They h
ad no

forewarning as a rule. There was no opportunity of developin
g a

coverage for the homemaker spouse. There is no planned work e
xperi-

ence that prepares the homemaker spouse for what is ahead becaus
e

it was a surprise and a shock usually when it develops that the m
ar-

riage is not going to continue.
But the second marriage is one that is gone into with eyes open and

you can say, you know if we marry we will have a hard time financially

because my retirement is shared with my first wife- We won't have

that to live on. In other words, you are walking into an economic ci
r-

cumstance that you know in advance and I think that is a far different

thing than being married—and we are talking about marriages of 2
0

years or more. We all know of marriages that have failed in many,

many fewer years. A 20-year marriage is one that I think both

couples—both individuals have a right to think was going to last for-

ever. This is really something that I find shocking. People who h
ave

lived together for 20 years or more and they can suddenly decide tha
t

they want to be divorced. But the new couple coming together can,
 and

do discuss the economics of the new family arrangement and can 
pro-

vide for whatever the needs of the new spouse are.
Mr. LEACH. You are correct but knowledge is knowledge.

Mrs. MENES. But you can provide for equity. You don't walk into a

circumstance that you know in advance is not to your liking. In the

advanced age marriage where there are no children at home usually

you have the option then of having a two person-working family. Both

adults work so that the second spouse in fact begins to earn or con-

tinues to earn. In many instances there is someone who has been work-

ing, continues to earn or begins to earn their own retiremet but you

are walking into a situation where you see what the problems are

and can deal with them as opposed to the original circumstance where

you thought you were in full control of your circumstances, of your

economic life, of the well-being of your self and your children and
suddenly after fairly advanced years, 20 years of marriage or more,

you find out what you thought was your future—and as I pointed.

out in my statement of frequency of moving the family and low in-

come with the idea—that one day you will have secure retirement,

and will be able to make up for all of these years that you have suffered

or worked hard in order to help your spouse earn the retirement

income. Instead, suddenly you have all the bad and none of the good.
And that is something that I think we must consider. The fact that

you have no way of dealing with your circumstance. In one instance
you are a victim of circumstances and in the other you're a partner
setting. up a new economic unit which you have the opportunity of
determining how it will be worked. How it will operate. Whether
or not you will work. Whether or not you will get benefits. Whether or
not assets from a former husband will transfer to the new spouse or
whether you will keep them within your own direct decendent
These are things you have something to say about and I think we

all realize it is a vast difference between making a bad decision and
taking the responsibility for it or not having any say in the decision
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that is made at all and having to take the consequences of somebody.

else's decision and in many of the instances brought to my attention
ithe wife was not interested n divorce. It was not at her instigation. It

was a surprise and shock and devastating to her.
Again I am sure this is not always the case but at least I believe it is,

in a majority of the cases and so she is the recipient of somebody else's
actions without any opportunity of determining for herself what her
role would be. She can only take what is given and in all too many
instances it is not enough to survive on and to continue raising a
family on.
Mrs. SPELLMAN. Thank you very much. We are grateful to you

for your testimony.
Mrs. MENES. I appreciate the opportunity of coming. I wish you

well on the bill.
Mrs. SPELLMAN. Our next witness is Patricia Barry who is an.

attorney.

STATEMENT OF PATRICIA BARRY, ATTORNEY AT LAW

Ms. BARRY. Thank you for the opportunity to testify before the
committee.
Mrs. SPELLMAN. As I recall you have some considerable reputation

as being very, very knowledgeable in this field so we were delighted
that we could ask you to be with us.
Ms. BARRY. Thank you.
I am in full support of the bill with one reservation mainly that the

20-year marriage requirement be deleted. I have had occasion to do
research in this as part of the marital property to be divided at the
time of divorce. I have found through my research that all of the
community property States as well as some common law jurisdictions,
including Wisconsin, New Jersey, and Colorado—if Colorado can be
characterized as a common law jurisdiction—hold that retirement an-
nuities and pensions are a part of the marital property and must be
divided at the time of divorce.
In the community property States of which California is the leading

one, the law is that whatever annuity is earned during the marriage
must be divided equally between the parties at the time of divorce. If
the 20-year marriage requirement is passed into law with the rest of
bill one will have the anomaly where the Civil Service Commission—
that wonderful friend of Federal employees—will honor a property
settlement agreement directing a certain percentage of Federal annuity
to the spouse that was not the Federal employee, but refusing to honor
another such agreement for no other reason except that in the former
case, the spouses were married 20 years or more, and in the latter one,
they were not.
This is obviously in violation of the equal protection clause in the

14th amendment. It also poses Federal Government interference with
the regulation and administration of family law and property law both
of which have been left to the States. State courts will enforce any
separation agreement between two formerly married persons provided
that it is not illegal, unconscionable, or against public policy.
The refusal to recognize the validity of such contracts between

divorced spouses by the Civil Service Commission leads to a confisca-

92-535-77-2
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tion of property of the non-Federal employee spouse. Therefore it's a
violation of the due process clause limit.
What further boggles the mind is that the Commission recognizes

that if the payment of the retirement annuity to the non-Federal em-
ployee spouse were characterized as alimony, rather than as her/his
separate property after the divorce, that spouse could have the retire-
ment annuity garnished under Public Law 93-647. Thus, domestic
relations lawyers in California and in other jurisdictions where the
annuity is included in the marital property at the time of divorce,
could through artful pleading call the annuity award alimony rather
than separate property. All of the desirable characteristics of it being
separate property could be retained by naming a percentage of the
annuity, rather than a fixed sum, as alimony to the spouse receiving
the award.
This is nominalism at its worst. In reality, whether one chooses to

call the income alimony or separate property, it is the same thing:
simply giving her—for after all the spouse we are talking about is
inevitably the wife—what is her just due for all of the economic
contribution she has made to the family unit and to the furtherance
of her husband's career by providing her with the security for her old
age that probably at one time both she and her husband believed would
be provided for directly by the husband's annuity for them to get
while living together.
The world will not come to a grinding halt for male Federal em-

ployees, for as I indicated before, awarding a portion of the retire-
ment annuity to a spouse who has not worked outside the home has
been settled law for a long period of time in community property
States. California residents who are male Federal employees and who
have had occasion to get a divorce in California have yet to dump
their settlement agreements into any of the ports along the Pacific
and cry taxation without representation or whatever. At any rate,
there are few who have taken an appeal of the issue, and those who
have, have lost soundly.
There is simply no good reason for keeping a 20-year marriage re-

quirement in the bill. The formula applied in community property
States for determining the portion of the retirement annuity the
nonemployee spouse receives is a sound and sensible one: one-half
times the number of years married over the number of years worked
to earn the annuity. In no event not to exceed one-half.
If a younger couple divorces, say, after 7 or 8 years the spouse

without the annuity could get a lump sum from the spouse with the
annuity in place of deferring the interest until retirement.
If both spouses are employed—Federal or otherwise—and therefore

both have annuities, many times the spouses will waive their interest
in each other's annuity.
In conclusion, I believe this bill, if passed, will reinforce what is

already the law in many jurisdictions in this.country. It will eliminate
administrative bureaucratic obstacles presented by the Civil Service
Commission and it will help bring about justice and equity once the
20-year marriage requirement is eliminated for a group that is often
forgotten, we women, our mothers, and ourselves.
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Thank you once again for allowing me the opportunity to testify
before this committee.
Mrs. SPELLMAN. Thank you very much.
What you have said about the annuity property settlement is very

interesting. Are you saying that in California and other community
property States that this bill with a 20-year provision could actually
hurt divorced wives of Federal retirees?
Ms. BARRY. That is my feeling, Mrs. Spellman. It is my understand-

ing from reading some letters sent to me that the condition—right
now it is a problem only of administrative procedure. My Commission
-simply won't honor these court orders. They treat these awards as
property settlements. That is making it personal property of the
nonannuity spouse and it is not a question of what is the law in these
jurisdictions. In fact one of the cases I read, Smith, v. Lewis, interest-
ingly enough was that of a legal malpractice case in which the lawyer
had a jury verdict of $100,000 against him for his failure to include
the husband's military and I believe the California retirement pensions
•in the divorce settlement and for some reason the wife could not vacate
the judgment so she got the judgment against the lawyer and the
'California Supreme Court affirmed that decision.

Simply what is done in those States as I indicated in my testimony,
I have not practiced domestic relations in California only in Washing-
ton, D.C., but I did have occasion to do a research project and I found
that in the settlements that were pre-1972 that is before no-fault was
enacted. They tended to be older marriages where the wife had not
worked outside of the home and there was a definite award made
either of a lump sum or it was deferred until the man had retired if
he had not retired at the time of divorce. But in the post-1972 actions
I found there tended to be younger couples with shorter marriages
and that the wife would simply waive her interest in the husband
spouse because she had an annuity or some kind of retirement security
that she was developing on her own.
I will say for the record that in most of the cases I suspect without

further research that the wife's annuity is still much lower because of
the employment discrimination women face. They inevitably never
make the money that the husbands do but nonetheless because it's
a short marriage and it is not worth waiting all that time period. She
will simply waive her interest.
If I may address I am very concerned Mr. Leach seemed to be con-

cerned that there was some kind of inequity. I think all of us women
here are not saying that we're for a certain group of women within
the group of all women. That's absurd. It's simply that if you have
earned the entire annuity during the period of the first marriage
you're simply saying that the wife as the economic contributor, you
know, who has been asked in many cases to give up a chance of de-
veloping her own career. She's really only getting back what is her
due and I suspect that the second wife who is going to marry a
gentleman who's retired assuming that her acre is similar to his
probably by the same axioms that we've applied to the first wife will
have some kind of a retirement security. If it isn't an annuity award
itself maybe some type of property assets. I suppose alimony ceases



16

at the time of marriage. Maybe she will have social security benefits,.
but I don't see that as being very much of a practical problem. In
fact, all of the cases I know of there seems to be a lot of cynicism
there here is the younger woman who marries the gentleman for 2'
years and then he drops over dead and she takes all.
And I think if we are working toward more equitable distribu-

tion of assets and so on that the younger woman would find it only
reasonable that yes the other woman who had been previously mar-
ried to him is the one that in all fairness ought to have survivor bene-
fits but again that could be worked out on a pro rata basis as well.
I don't think that we have a lot of administrative problems where

it's simply a matter of calculations standing in our way. I mean she
certainly could take it based on the 2 years of marriage. She could
be getting a pro rata benefit of that survivor annuity and all the
Commission could say is oh, my gosh, I'm going to have to send out
all these checks to all these different people. Well, if you're willing.
to employ a man that's willing to engage in a lot of marriages that's
the problem the employer's going to have to deal with and I don't
see that as a very great problem to be overcome.

Mrs. SPELLMAN. On page 2 of your testimony you state that this
bill and I quote "Is obviously a violation of the equal protection
amendment or the 14th amendment" and as an attorney then do you
believe that the courts will declare the bill if it is enacted this way to,
be unconstitutional?
Ms. BARRY. No, I'm saying here, Mrs. Spellman, is apparently that

the Commission will not honor the settlement agreements that wives
say in California to them. What I'm saying again it imposes an ad-
ministrative problem. You'll have the General Counsel over at the
Commission saying, well, let's see how long she was married. Well,
we can honor this agreement but we can't honor that and it just
seems to be an unfair application of the law.

Mrs. SPELLMAN. On page 3 you indicate and I quote, "After all the
spouse we are talking about is inevitably the wife," and of course we
all know that is today and there are a lot of women working for the
Government. In this particular bill there are more women working•
for the Government than there are men and I don't know what the
statistics are. Does anybody know what the statistics of the work
force is?
Ms. BARRY. On the white collar I believe there are 32 percent.
VOICE. Eighty percent are in the lowest income bracket.
Ms., BARRY. If you leave it in mutual language, which of course is.

what California as a community property State must do, you're not
going to have that situation. In fact, I asked a male friend if he'd like
to give up his government career and come to work in my office and
take all the risks of that and he said, you mean you're asking me to.
give up my career and my chances of getting ahead and my annuity.
It seems unthinkable for a man. So if you do have a woman employeed
the chances of her having a dependent husband are very very minimal.
because it's like we're going into a whole different perspective. Men.
aren't moving out of their set. You know the way that they view them-
selves. We're not asking them to become homemakers and certainly-
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they have every right to do so and I suspect that if men would become
homemakers we'd have a lot of protection for homemakers.
[Laughter.]
Mrs. SPELLMAN. On page 4 toward the bottom you give an example

of a marriage breaking up and a wife taking a lump sum annuity. Is
this the kind of an arrangement that is normally worked out by the
parties involved in court?
Ms. BARRY. Yes.
Mrs. SPELLMAN. Do you suggest that we ought to legislate in that

area?
Ms. BARRY. I was thinking about that when you posed the question

to the other speaker. I think that should be an option.
Mrs. SPELLMAN. That should be permitted.
Ms. BARRY. Yes, it should be open to both parties. If you can look at

this as personal property it seems to me people can do pretty muchwith their property what they wish. I know the Commision has a
'different perspective on the annuity but then the Commission can
always be reeducated particularly with this kind of a statute and thatwe simply say if the parties wish a lump sum that there is option to
do so.
Ms. SPELLMAN. I thank you very much.
Mr. Leach?
Mr. LEACH. Just a couple of questions.
If we look at circumstances and again I am drawing an exception,

would you think that it would lole a grievous error to provide the second
spouse—who lacks given assets or lacks any retirement annuity what-soever—a certain percentage?
Ms. BARRY. That percentage would be based on the number of yearsthat she was married to the Federal employee.
Mr. LEACH. But under this law what if he didn't marry the secondspouse until retirement?
Ms. BARRY. Well it would be the same kind of thing. If she wantedthe survivor annuity it will be based on a pro rata share. For ex-ample, if the annuity—well, this gets to a problem that I was just

thinking about also while the second speaker was testifying. If it is
deferred compensation and it was fully earned during the period of
the first marriage actually I would hold that she would have no in-
terest in the community property States to any of those earnings. In
other words, if you got a divorce in California and the annuity was
completely earned during the period of the marriage she is entitled
to one-'half unless there has been some form of a formal settlement
worked out for equity in that deferred compensation of the annuity

• so he would have one-half to live on.
I suspect that it could possibly not be characterized as community

property and therefore it might be argued that he wouldn't even have
to support her which seems, you know, a very unfair situation and
probably would not work out in practice but it seems to me she prob-
ably wouldn't even have any interest in survivor annuity under com-
munity property in a community property State.
Now, I'm not talking about what the Federal statutes would do

but I would suspect that the second wife if he is living solely on re-
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tirement would not even have an interest as a new wife even an,

annuity that he is receiving while he is alive or any interest what-
soever in the survivor benefits.
Now what I have often thought about is if you have a marriage

say 20 years and 10 years then you have a definite pro rata situation.

where the first wife would take 20—lets say he worked 35 years in.

the Government—she would take one-half times 20 over 35 and the

second wife would take one-half times 10 over 35.
Mr. LEACH. Do you see any possible conflict between Federal-State

jurisdiction? Let me throw out this theoretical circumstance. Let's

say there is a settlement in the case of the first divorce in which there

is substantial physical assets and retirement is considered as part of

the settlement and the worker says, I will keep the retirement rights

and give you all of the physical rights thereby allowing the second

spouse all of the retirement. The problem is that under current laws

virtually anything dealing with divorce is State law and yet this'

particular Federal law might preempt that State law might it not?

Ms. BARRY. That is what Mrs. Spellman was asking me about the

options of allowing a lump-sum settlement. And that is why I said I

don't think this law should be couched in mandatory terms.

Mr. LEACH. But there should be more flexibility?

Ms. BARRY. Yes. It is my understanding, from looking at some let
-

ters that the Commission has written concerning the annuity, the
y

seem to look at it as some kind of property of the Government.
 They

don't really view it as a personal deferred compensation which 
really

belongs to the Federal employee. After all, he or she has earned i
t

and it is one of the compensations that comes to them, you know' 
in the

past and it's deferred until their old age. And if it's personal pr
op-

erty, that person can do anything with it that he or she wishes, p
ro-

vided, you know, that the courts will be willing to enforce such a
gree-

ments—and you're really talking about a particular kind of 
people..

You're talking about the marital community and again, from, what

I remember in law school, it's handled like wills. They rarely 
include'

children any more. What people are concerned about is that the 
other

spouse it taken care of. This is law. Men aren't really that n
asty, at

least when they're married to you. And they basically want to 
pro--

vide for the wife—and it's just as the other woman said, when you

go through a divorce there's so much bitterness—but the wife 
doesn't

have the clout to demand it. She's got to come begging to that 
court

room and there is so much bitterness and he says nothing, an
d it's

almost even you're the moving party in the case, it is very mu
ch, be-

cause-in this case it happened to be property jointly held, but in 
many

instances the man says, don't worry, honey, I'm taking care o
f every-

thing, puts the property in his name, then it comes time for 
the di-

vorce and no matter who files, who really feels he's at fault, the 
man's

going to get you because he's got the economic clout. A woman 
could

be angry, she could do a lot of things but she can't harm you 
in an

economic way that a man can. I feel that until these kinds of r
elation-

ships that in our society we're supposed to assimilate the 
person—

you know, it's our personal problems until it really become
s the con-

cern of the public domain—I feel that particularly the older w
oman

in our society has gotten a very unfair deal.
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And I'll give you an example in California which I feel is a leader
in terms of protecting married women's rights when it comes to ali-
mony; it's very punitive, I understand. I haven't practiced, it's just
other women attorneys I've spoken to. It's very hard to get alimony
there and the attitude is that they're taking everything for the good
that women have gotten—us, we women, and they're trying to poison
it. OK, ladies, you got your liberation, get out there and work. Now,
I know for a fact that older women, because I do Federal employment
discrimination, they will not hire older women. You can be the most
educated woman, it is simply sex, and they say, well, prove it. You
can't separate a person's sex from their personhood and when I see
the incredible bad dealings that older women get and if they're appli-
cants for employment, you can forget it. They're not going to get
that job. I'm talking about a decent paying job. It is ironic the lower
paying you go, the younger they are. Given the male heterosexual
orientation of employers in our society, the younger and prettier
they have had to be. The lower pay you go, the more desirable in
terms of male terms that you have to be. It's a very ironic situation.
But I'm saying for the older women in our society because of the

turning tide, yes, I would imagine that younger women are getting;
better opportunities and yet I see history repeating itself because I
have women clients, and I see this young woman. I say, get out there-
and get a job; I don't care how bad it is. I'll fight for you once you
get the job, but they are very much repeating the same cycle, repeating
the husband's being the sole source of compensation so that when she
enters into her fifties and sixties, unless this kind of law is passed,
I'm afraid she'll be very, very insecure. I think every woman in this
room—I imagine even Mrs. Spellman, I don't know—has probably
felt that horrible paranoia of what happens if that person walks out
on you—the question: where am I at? It's a very, very frightening
situation and think it's probably hard for a man to imagine the hu-
miliation that women have gone through because of the historical
division of labor and because of the devaluation or reproduction and
taking care of babies and taking care of the home. There's a tremen-
dous devaluation of that, and as a result, what I find so humiliating -
for us women is that we have to come begging for what I feel is our
just due. That tide has to turn and I think the tide will turn when
people value women in whatever importance—I guess their biological
functions are ceasing but whatever importance the basic sex differen-
tiation has that we have to respect women as women just as men have
always gotten their dues in this society; unfortunately, that respect is
expressed in dollar and cents, and it's yet to come.
Mr. LEACH. Thank you.
Mrs. SPELLMAN. I would like at this time to call on our counsel for -

questions.
Mr. McCLusKEY. With all due respect, I would say that divorce is •

a traumatic experience for men as well as for women.
Ms. BARRY. It is.
Mr. MCCLUSKEY. And that there are cases where women are at fault

as much as the men.
Ms. BARRY. I'm not questioning that emotional relationship, Mr..

McCluskey. What I'm saying is that men can get back at us at a
way that we could not get back at them.
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Mr. MCCLUSKEY. We have some problems with
 this bill. Perhaps

you can comment on some of these things.

What about the situation where there is faul
t. Say either spouse

runs off. They have been married for 20 year
s. The way the bill is

written, the Civil Service Commission will b
e required to hold x

amount of money. Now that's grounds for divo
rce. She gets a divorce.

She's a secretary or he gets a divorce. She ha
s run off with somebody

else but as the bill is written, that person is s
till entitled to x amount

of money and the Civil Service Commission w
ill be required to hold

.onto that money until settlement. Or the cas
e where either party is

convicted of a felony—which is automatic g
rounds for divorce. The

way the bill is written, it makes no distincti
on. So, here is somebody

in prison serving time and has been married 
for over 20 years, and

suddenly here we have a prisoner starting t
o receive checks because

obviously he's not going to waive anything 
like that.

Would you care to comment on this?
Ms. BARRY. What comes to my mind is simp

ly not making any

mandatory provision. In other words as I wou
ld see this Federal

statute, it is simply very much similar to the ga
rnishment law. Simply

say that the Federal Government, or the Civil
 Service Commission

• acting on behalf of the Federal Government, is n
ot going to stand in

the way of honoring any kind of property agreem
ent that would in-

volve the annuity. I would say that, however, the one
 thing that should

be kept in mind that if the person is married at the t
ime of retirement

and makes that selection, that's irrevocable; the spo
use must have her

signature on it.
Mr. McausKEY. And you wouldn't object if the bill 

were amended

to take care of the situation where there is fault of thi
s type, felony or

desertion or whatever the case we could think of, that wo
uld be serious

enough that we make an exemption?
Mr. BARRY. And it may happen and probably in very rare sit

uations

but even what the court would designate as a fault on the pa
rt of one

party and the other person has no fault, still maybe if ther
e is a 20-

year marriage and he or she just couldn't take it any more, ma
ybe I

should just keep the annuity in, and I also think that most
 jurisdictions

are going the no-fault way. I think even if they list a fault it is so
 much

easier to do the no-fault that is currently available and mo
st people

will go that route. So I don't think there's going to be much of
 a prob-

lem in the future only because the jurisdiction seems to be g
oing all

no-fault.
Mr. NicausKEy. Thank you very much.
Mrs. SPELLMAN. Thank you. And I certainly thank you for bei

ng

a superb witness.
Mr. BARRY. Thank you very much.
CHAIRWOMAN. Our next witness is Miss Sara Deane of the Nationa

l

Organization of Women.

STATEMENT OF SARA DEANE, NATIONAL ORGANIZATION OF

WOMEN TASK FORCE ON OLDER WOMEN COMMITTEE ON INCOME

SECURITY

MS. DEANE. I represent the NOW Task Force on Older Women

Committee on Income Security and also the Task Force on Marriage
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and Divorce in the District of Columbia, NOW. There are about 80.
units of each of these task forces in NOW chapters throughout the
country.
I feel a special, almost maternal interest in this bill because in testi-

mony before a subcommittee of the House Committee on Aging I
brought up the need for this legislation. Later, together with some
other small groups in NOW and otherwise we formed a coalition on
income security to lobby Mrs. Spellman, Airs. Schroeder, and others
who have since taken an interest in the bill. I am delighted that they
have; it speaks well for the responsiveness of the system.
I would like to speak to Mr. Leach before I get into my own testi-

mony because I think there are a couple of things he has said which
need to be answered if possible. I think his concern for the second
spouse is commendable but I think you probably will find that she
rarely really needs it. For one thing men do usually remarry and
women do not, partly because the availability of men in the age
group declines with chronological increase in age, and men marry
downward in age sometimes with an extreme gap between their own
age and that a their new wives. Usually also they marry working
women who have careers of their own and they do not have the need
for the dependency on the retirement income.
Again you were speaking of alimony and I think this tendency to

confuse alimony and the property share of the annuity is a natural
one but it leads to confusion. Alimony, by definition ends with the
death of either spouse or the remarriage a the wife. lire have a myth
that divorces used to give women the right to spend the rest of their
lives in their mink coats and dripping diamonds, with huge lump sum
settlements. The actual fact is that only 23 percent of divorce settle-
ments in the past awarded alimony at all and of that 71 percent was
not paid.
Now the proportion of women getting alimony has gone down to 14

percent, perhaps because courts are now awarding alimony only in the
extreme cases where they absolutely cannot say "go out and earn your
own living." Also because, as I'm sure you know, the long arm of the
Federal law has gone to help the States through HEW to enforce
child support on those recalcitrant husbands who had not wanted to
pay in the past, 46 percent of the 14 percent awarded is paid on a more
or less regular basis, but that still is a miniscule proportion of all
divorces which are increasing at a galloping rate. The rate of divorce
has doubled in the last decade and a quarter of those divorces are
taking place in marriages which have lasted 15 years or more.
Mine is a personal interest in this bill because as the divorced wife•

of a Federal employee—our marriage coincided for 25 years of part-
nering his Government career. My share of the partnership was in
entertaining and representation, sharing in whatever work the rank-
ing diplomatic, military government agency wives at a post felt that
American wives ought to be doing in that country. It also, of course,.
was in fulfilling women's traditional homemaking role, with the added.
duties of packing and moving house to establish secure home environ-
ments for the three children's formative years, sometimes in alien, and
even sometimes dangerous conditions.

Heroism is served up for breakfast every morning by the wives
who manage to achieve anything like a normal family life under those
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demanding conditions; they deserve far more than the insecurity and
fear of poverty which they come to in their later years unless this
bill is voted out by this subcommittee and passed by the full commit-
tee and then by Congress.
During the past couple of years, as a result of the effort of some

of these women themselves, we've seen a beginning identification of
their problems through the displaced homemaker tag and other leg-
islative initiative. This is a group of women who are victimized—
and that's not too strong a word—they're victimized by their own.
choice they made a generation ago to dedicate their lives to home-
making and a supportive role in their husbands' careers subordinat-
ing their own professional ambitions. Increasing longevity gives them
an average of 8 years more life expectancy than men. The divorce
rate has doubled in the past decade, increasing especially among cou-
ples who have been married 15 years or longer—those marriages that
once were considered most stable and almost never vulnerable to
divorce.
These women who are suddenly cut off from home-supporting in-

comes by death or divorce of a spouse in childhood were conditioned
to believe marriage was woman's true fulfillment, only fulfillment.
Most of them had no career training, little or no work experience
before marriage, and only community volunteer services outside the
home during their homemaking years. Partnering civil service or
military careerists

' 
they frequently were assigned where no work op-

portunities existed for them even when they wanted to work and had
professional skills to offer. What are the characteristics of this newly-
emerging group and what are their needs?

Well, we have to begin a report on this question by recognizing
how very, very little we know and how little we have cared to know.

Patricia Barry has suggested that problems might be different if
men were the objects of the legislation as well as the initiators of it.
The same is true in medical research because most doctors are men.
'There has been very, very little research, says Susan McCarter of the
Women's Medical Center who has used her training in health educa-
tion to conduct therapy groups for women in menopause.
She found that she can offer almost nothing in the way of litera-

ture, research, anything but empirical evidence to discuss the needs
on those meetings. Still less is there concern to study the side effects
of drugs that are marketed and recommended.

It's still said by reputable doctors that menopause is all in the head
of women and they don't really need any treatment. If they come
asking for it give them a pill and send them on their way and hope

• they won't bother to come back.
A recent study of "Sex Differences and Mental Health; the Effects

of Marital and Occupational Status" was undertaken recently by the
• Center for Epidemiological Studies at the National Institute of Men-
tal Health. It shows that not only do women suffer depression more
than men, and in greater numbers, but also there is a higher incidence
of depression among women who are married or divorced and sepa-
rated as opposed to other women who have never married.
Both men and women suffer depression after marital breakup and

for women the effect is deeper and longer lasting. Furthermore de-
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pression scores are high among the unemployed, both men and women,
with women scoring more significantly since in the older population
they number twice the number of unemployed men.
In her clinical work and private practice, Dr. Carol Newman, clini-

-cal psychologist, has noted that the divorced women she treats have
focused their lives on marriage. When they come to her at its termi-
nation they suffer feelings of failure and anxiety. They have difficul-
ties sleeping or they sleep as an escape. They feel embarrassed and
uncomfortable as singles in groups of people and when they feel
:socially inept, that increases their feeling of isolation to the point
that they may completely withdraw or take to alcohol or other drugs.

Significantly, Dr. Newman describes these women who were her
patients as women who were coping effectively when they were mar-
ried doing their duties as homemakers and mothers and expressing

-various interests in making a career, a homemaking career.
A recent survey shows that only 3 percent of 18-year-olds said that

they would like to be homemakers. Probably they meant full-time
homemakers, but probably we will continue for the foreseeable future
having most women spend a major part of their lives in full-time
homemaking. If young women are so acutely disinterested in the
homemaking role society has got to give a lot of thought to replac-
ing the family unit as a means of nuturing children and its economic
function as a consumer organization in society.
I speak not from textbook documentation—I have personally ex-

-perieneed the downward cycle of self-image and I have seen many
:among my peers in the NOW task force on older women—the symp-
toms of dysfunction and declining self-confidence that procedures
more dysfunction and so on.
The beginning may come with the empty-nest syndrome when chil-

.dren no longer need nurturing and a woman wonders what to do with
an expected quarter century to live after they are launched. Or it may
begin with a sudden discarding from a marriage she had thought was
satisfying. Rejected at just the time in life she feels her sexual attrac-
tiveness waning, a woman has great difficulty pulling herself together
to offer her skills in a job market where she must show herself to be
self-confident in order to compete with younger women with fresher
training. She finds the job market hostile, disinterested in home-
making skills, doubtful that she can adjust to work schedules and
-coworkers after long isolation in the sole responsibilities of homemak-
ing. In other words, she doesn't get a job, as Patricia Barry has said
divorce courts expect her to do, even at the lowest level of scale.
Her confidence then is further downgraded by rejection. She may

.desperately try to pretzel herself into a menial low-paid job which
then becomes a self-fulfilling prophecy of maladjustment. Then that
feeling of failure may bring on symptoms of sleeplessness, headaches,
fatigue, depression, and greater problems—and even less confidence to
,compete for scarce jobs.

Even if she does get menial low-paying job she hasn't years enough
-to earn her own social security. She is unlikely to get any training
opportunities. They're all but nonexistent because employers cannot
-see years ahead enough to make a return of their investment or train-
ing in her.
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Why should she have this desperate struggle, insecurity and fear of
poverty while her ex-husband has the comfortable security of his
annuity to which she contributed earning? Doesn't she have the right
to compensation from the annuity she helped to earn, a return on the
contributions paid from the family income denied to her use in sup-
porting a family with food and clothing and other essentials which
she participated in buying during all those years that her marriage
coincided with her husband's career?
If she has no realistic expectations of earning her own security as

well as her own living even if willing and able to do so, if she is not
rewarded in a share of the annuity, what then are her alternatives?
Remarriage? Most unlikely. Men usually remarry, but the great

majority of older women live alone. Among older people, 2 out of
3 are women, more than half living singly and in poverty, on in-
comes under $1,900 a year, barely half the poverty level income and 14
percent on no incomes at all. This is the future into which we are
sliding, since few have social security benefits in their own right and
federally employed husbands of course, do not usually have those
benefits under which their divorced wives would be covered.
Old age assistance? Yes, if they live so long, but why must they go

on public welfare? Why must public welfare be their only means to
support if they have earned the right and fully expected to share the
benefits they paid for out of family income during their homemaking
years?
Another question arises of whether the Federal Government or

the State and local government are prepared for this new and growing
of dependents. At just the time that the long arm of the law is reach-
ing out to help States enforce the obligation of fathers to support
their families, should not legislation correspondingly ask that the
family-earned annuity support women who have fulfilled the family
maturing role?
We who will be effected by this legislation wonder why a line must

be drawn among these women of equal entitlement and realistic ex-
pectations of security, decreeing on the side of the date line before
the law becomes effective, they will not receive the retirement and
survivor benefits conferred by this legislation while on the other side
of arbitrary line, with identical qualifications of time vested, contri-
butions made, and expectations confirmed with maturity of the an-
nuity, entitlement is conferred.
Such capriciousness will make the law only slightly less inequitable

than the inequities it corrects. To include all would not retroactively
deprive anyone of entitlement; rather, it would restore entitlement to
the divorced wife who partnered the annuity-earning career.
I would like to add parenthetically to what you said about the retire-

ment annuity being an irrevocable decision at the time of the retire-
ment. The interesting thing is that it is only revoked by divorce. If
the Federal Government, as it has said in other legal decisions, does not
engage in risk-taking, what else is it? What do they call it if a decision
allegedly irrevocable assumes the risk that it will be revoked if there-
is a divorce?
An overriding social concern, which certainly this group of women

deserves to claim, is the constitutional response to permitting retro-

71,
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. active inclusion. As a potential burden on the public conscience andwelfare system, the entire group of Federal employees' divorced wivesshould and must be included to share retirement and survivor bene-fits if earned in marriage coinciding with Federal -career partnership.Having fulfilled the role society expected of them in homemakingand family nurturing and performed loyally the function their Gov-ernment asked of them in support of their husbands' careers, these
women—who can be the only women defined as surviving spouse ofthe career partnership—these women deserve a share in the rewardsthey helped to earn.
Mrs. SPELLMAN. Thank you very much, Ms. Deane.
It is very obvious that you feel this bill should be amended to make

it retroactive to cover all of the 20 years of marriage.
Ms. DEANE. Yes, I do because I feel the effects of the law are going

to decrease with more women working outside the home earning their• own security even in difficult circumstances of living overseas. Even
the Foreign Service is considering the problem of women having to
leave their own careers, not having the work opportunities in foreign
countries. I think this is a trend that is not going to be turned in the
foreseeable future so that the group of people who are most inequi-
tably treated are the ones who are right now in this position who, as
the first speaker, said had no choice or could see no choice vvere not
-aware of the implications of the choice they were making and now can
do nothing about it because it is too late in their lives. They are the
ones who most need the equities this bill would provide. I think to
say, "Well, after this date you get it and before that date you don't,"
is a gross hardship. You leave those women to whom it said "nothing
for you" just no alternative at all.
Mrs. SPELLMAN. Are you proposing that there be no time limitation,

and even if divorce took place 15 or 20 years ago it would still be
retroactive?
Ms. DEANE. If there were 20 years of marriage before the divorce

took place I would think so; yes.
Mrs. SPELLMAN. Do you foresee any legal problems with making

this retroactive? Should the court take financial need into
consideration??
Ms. DEANE. Yes, possibly but I think again we are confusing divorce

settlement with property settlement. Alimony ends with death of the
spouse. The annuity carries survivor benefits. There is no substitute
for those survivor benefits in any divorce settlement unless there is
an insurance policy awarded or something of that kind. Those cases
are very few. I would think that yes, perhaps some loophole should
be put in that if the wife clearly has been compensated in other ways—
but that key word is compensation and that's why I question Mr. Mc-
Cluskey's doubts about the very rare cases where there might be a
spouse receiving checks in jail as you put it.
There are two problems here. One is that we have tended to treat

divorce very differently than death and yet it has the same effect or
virtually so. A divorced wife has the same needs as a widow; yet we
have not allowed her to make the same claim on the assets of her de-
parted spouse as a widow may do with the law fully supporting her.
The law is open to a divorced woman making her claim but, as some-
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one earlier pointed out, she does not have the assets to do so. She
simply does not have the access to legal talent. She does not have
the clout unless she is privately wealthy and of course then she doesn't.
need to; so that is a catch 22..
I must repeat that the key word is "compensation." A spouse has.

earned that compensation for the period the marriage coincides with.
the annuity-earning career. If it's 20 years, I tend to agree with Ms..
Barry that would cause inequities in the States which now award on
the community property principle. Also I wonder why a wife must.
have her annuity vested in 20 years when a Federal employee's annuity
vests for himself in only 5 years. Why should a woman have to work
20 years to receive her share of rewards, if indeed the annuity is "de-
ferred compensation," which is the principle that is used to define thern
Federal annuity.
The "surviving wife" definition applies, it seems to me, only to the

wife who survives the career, who survives the marriage that coin-
cided with the career. She is the surviving wife, therefore, so far as
the annuity is concerned, not the wife who survives at the death of
her husband. She may have been married to him 1 year or perhaps 10,
but she has not partnered the career which earned the annuity. She
may live on it, she may share in survivor benefits, but she should not
receive all of what she did not earn.
Mrs. SPELLMAN. Mr. Leach.
Mr. LEACH. On the issue of the 20-year situation, would you sug-

gest reducing it or would you suggest taking what I think is a sug-
gestion of Ms. Barry regardless of circumstances?
MS. DEANE. That would be my suggestion too. If you have any mini-

mum at all I would suggest no more than 5 years, first on the grounds
that is the time that a Federal annuity is vested for the employee so
it would seem to me that would be only reasonable to suggest the same
requirement the wife. The law would not apply until the annuity was.
vested. Also, I think there was a kind of building your castle on the
sand because as I understand Congresswoman Schroeder's drafting of
the bill, she was considering the equity of making the Federal retire-
ment system equal to the social security which requires 20 years. How-
ever, bills have been introduced in the last three or four sessions of
Congress by several Members to change that. I think inevitably that is
going to be changed; then you're going to have to go through the mo-
tions again to change this bill to comply. Why not break the ground for'
the social security system and acknowledge that 20 years is arbitrary
and it needs to be reduced? Maybe they will follow your example and
put that system on a pro rata basis which I would think would be
much more fair also.
Mr. LEACH. Would you support a type of flexibility 
Ms. DEAN. It should be easy enough to put a provision into the law

that would say in effect this will not be applied to reduce the share
awarded in divorce in a State law settlement. In other words, that the
Federal Government—in the same way that it allowed itself to be
garnished—would not preempt Federal precedence over State law and
simply say that this is the floor we are creating and if you in the States
wish to give a woman more than we are saying is necessary, fine and.
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well—that is your privilege. But we are saying that in the case of
Federal annuity you must give this amount by formula or by fraction
or whatever.
Mr. LEACH. Under a State settlement one could agree to give up one's

annuity entirely in favor of a lump sum which is a more flexible
appproach.
Ms. DEANE. I don't see that as a major problem. If the bill has that

type of provision, I see nothing wrong with it provided that the choice
is preserved. If the spouse wants to make that choice, fine, but she
should not be forced to do so.
Mr. LEACH. Thank you. I have nothing further.
Mrs. SPELLMAN. We will ask our counsel to pose a few questions.

Mr. McCluskey ?
Mr. MCCLUSKEY. I wonder if you agree with the previous statements

that law relating to the domestic relations is in the purview of States
rights.
Ms. DEANE. That this law infringes on States rights?
Mr. MCCLUSKEY. Pm just asking if you believe in that?
Ms. DEANE. Yes, if you mean the States' jurisdiction over domestic

relations.
Mr. MCCLUSKEY. I wonder then if we couldn't find a better solution

by just allowing the decrees to consider Federal retirement and enforce
those decrees rather than write a bill like this?
Ms. DEANE. Well I think that—question two doesn't follow question

one. If we say that the States do have the right to—
Mr. MCCLUSKEY. Well it does follow because we are allowing State

courts to enforce their own decrees.
Ms. DEANE. But you're telling them what they have to take into

consideration.
Mr. MCCLUSKEY. But they do that in most common law States al-

ready—community property States—in fact 27 States out of a total.
Ms. DEANE. Community property States yes. In fact 28 States do

say that the individual property will be taken into account in divorce.
The District of Columbia has passed a reform law in which that is
provided. It does not, however, say anything about the fact that the
court must consider an annuity, a Federal annuity a part of an indi-
vidual's property and some courts, probably will not make that leap.
Mr. MCCLUSKEY. I think Ms. Barry has a very good point. Courts

will consider retirement if the attorneys bring it up. As far as legal
access to attorneys, most of the cases that I have, women didn't have
trouble obtaining legal representation. In fact, most cases that actually
go to court you find that the men wind up paying both attorneys.
MS. DEANE. Not all of it.
Mr. MCCLUSKEY. Lets just rephrase it and say that it's in the decree.

Whether or not it's collected is another problem.
Mrs. SPELLMAN. If the gentlemen would yield.
I suspect that Mr. McCluskey's clients had an attorney who was

skillful enough so that things turned out favorably but not all women
are fortunate enough to have such a skillful attorney.
Ms. DEANE. In our experience the situation is pretty desperate in

many cases. If they own half a house they are ineligible for the free
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or low-cost legal services. If they don't have jobs they d
on't earn the

kind of money that lawyers ask for a retainer at least,
 and usually

for the whole fee on the assumption that the settlement
 will include

attorneys fees will be paid by the husband. But they aren't
 always, or

they aren't in the amount that the attorney wanted, or ex
pected and

the wife has to make up that deficiency.
Mr. MCCLUSKEY. Thank you, Madam Chairman.

Mrs. SPELLMAN. Thank you and we certainly do want to thank yo
u

for testifying here today.
Ms. DEANE. Thank you for the opportunity.
Mrs. SPELLMAN. Our additional hearings will be held on May 4 and

May 18.
Are there any other announcements.
[No response.]
Mrs. SPELLMAN. The subcommittee will now adjourn.

[Whereupon, the hearing was adjourned, subject to the call of the

Chair.]



ANNUITY PROVISIONS FOR FORMER SPOUSES

WEDNgSDAY, MAY 4, 1977

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON POST OFFICE AND CIVIL SERVICE,

SUBCOMMITTEE ON COMPENSATION AND EMPLOYEE BENEFITS
'ashington,D.C.

The subcommittee met , at 9:45 a.m., in room 304, Cannon House
Office Building, Hon. Gladys Noon Spellman (chairwoman of the
subcommittee) presiding.
Mrs. SPELLMAN. The subcommittee will come to order. We will

have other members joining us, but we're all dashing hither and yon
this morning.
The subcommittee has convened this morning to continue its hear-

ings and deliberations on H.R. 3951, a bill which provides that a
former spouse of a Federal employee, male or female, who is married
to that employee for 20 years or more shall be entitled to a portion
of the employee's annuity, and to a portion of the annuity of any
surviving spouse of such employee.

Additionals hearings on this subject are scheduled for the 18th of
May and the 14th of June at 9:30 in the morning, in this room.
Thus far we've had one day of hearings on the legislation in which

we received some very interesting testimony from Pauline Menes, of
the Women's Caucus of the Maryland General Assembly from Pa-
tricia Barry, a private attorney; and from Sara Deane, of the National
Organization of Women.
As I stated at the previous hearing there are approximately 4 mil-

lion employees, active and retired, who rely on the Federal civil serv-
ice retirement system for benefits.
In spite of the fact that the Federal pension plan is one of the more

stable employer-employee plans, it fails to provide any economic pro-
tection to the former spouse of a Federal worker. A former spouse—
and I might use the word "her" in this case, because in most cases we
are talking about women—the former spouse, despite her years of de-
votion to managing a home, raising children, and contributing time
and effort to a joint marital enterprise, is left no direct retirement
benefit.
If marriage is to be considered a partnership then let us accept the

fact that each spouse makes a different, but an important, contribution
and should have a legal right to a portion of the earnings of the other
spouse. Such a right should be legally recognized and survive the
marriage in the event of its termination by divorce, annulment, or
death.
Now, our first witness today will be Alice Frandsen of the Women's

Lobby, Inc.
(29)

92-835-77 3
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STATEMENT OF ALICE FRANDSEN, WOMEN'S LOBBY, INC.,

ACCOMPANIED BY HELEN HELPER

Mrs. FRANDSEN. Madam Chairman members of the committee, I am

Alice Frandsen, a lobbyist with the Women's Lobby, Inc.

With me is Helen Helfer, a lobbyist who has done much work in

the area of pension reform. Our lobby is a national organization with

affiliates in 40 States, and we work solely on women's rights legisla-

tion. It is a pleasure to appear before you.
It was not by a toss of the coin that I represent Women's Lobby

today. I requested this opportunity to testify on H.R. 3951 in view of

the fact that I exemplify millions of women in this country married

to Federal civil service employees for whom a decent future could

be nonexistent because we have chosen, or had chosen for us, a pro-

gression with little or no social or economic redeeming value. I am

talking about the profession of homemaker-mother. A profession that

has never been considered bona fide work, but rather a life style, and

consequently not part of the gross national product. This is the value

put on women who do nothing very important but raise the next gen-

eration and keep this one functioning by freeing men from their

spousal duties to work outside of the home.
In my case, next July will mark my silver wedding anniversary. A

quarter of a century commitment to a marriage-partnership. I feel I

have done a good lob. My husband, an economist, works for the Gen-

eral Services Administration. My son is a junior at the University of

Maryland where he is majoring in accounting. We have a comfortable,

but modest home in the suburbs, with homemade curtains and home-

made slipcovers and homemade bread and basement shelves stocked

with home canned fruits and vegetables.
Mrs. SPELLMAN. I hope my husband never reads this testimony.

[Laughter.]
Mrs. FRANDSEN. Well, this is my job. Making a home that's not only

liveable, but one that gives a feeling of family stability. In no way am

I unique. My mother and her mother before her followed the same

profession, but with one difference. I feel as threatened in my job as

the village blacksmith must have felt when the model T's started roll-

ing down the pike.
I know that 1 out of every 4 divorces occur in marriages of 15 years

duration or longer and growing at a faster rate each year. Soon to

equal teenage divorces.
I do not profess to know why or how to stop these dreadful statistics,

but I do know that we now have a society riddled with divorced older

first wives, who through no fault of their own, are living in poverty.
Over 50 percent of these women will spend the rest a their lives

living on less than $1,800 a year.
If women manage to get employment when their marriages break

up, they are restricted to low paying, dead end jobs. Older women find

both sex and age discrimination against them. Needless to say, it is

even more difficult for minority women. Nowhere are they welcomed.
Not in the private sector, not in Government employment and cer-
tainly not by Congress. To prove my point, I spent an hour or so dur-

ing a lunch period in the Longworth Cafeteria estimating the average
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age of the female offiee employee. It must be about 2 years. Very few
older women are in evidence. What's even more laughable, I personally
know an older woman, well qualified to work in any office on the Hill
who felt she was turned down for employment because of her age by
a legislator for whom she had worked very hard to get elected.
It is not my intention to pepper my testimony with statistics on

divorce, women in the labor market, older women living in poverty or
women on the government dole. Others will supply that information,
for there certainly is an abundance of it available. Unfortunately, the
number of divorced women who have lost their pension rights over the
years is not available.
My hope is to convey the human tragedy that somehow gets lost in

statistical columns. I think that H.R. 3951 could have much more
meaning than assuring women of some monetary protection in their
later years; it could also address itself to the value of the work done
by homemakers in this country. Even women like myself, who have
been in and out of the work force, depending on the needs of our fam-
ilies, will have accumulated inadequate benefits to meet our retirement
needs. For example, while our son was growing up, my husband in-
sisted that I be home to give him the loving care we both felt he needed.
Lack of adequate day care pretty much settled his and my decision
about my working outside of the home.
We moved to Washington early in our marriage when my husband's

career with the civil service began. Leaving our families hundreds of
miles away, we could not rely on them for the kind of support and care
they could have given our family if I had worked. Over the years,I constantly fought the urge to get back into the labor market because 

iit always led to dissension n our family. Never once during the yearsour son was growing up did my husband lose time from his job be-cause of our son's illnesses or other family problems. I shouldered hisfamily responsibilities when it was neecssary for him to work over-time or to leave Washington on business trips. If my husband wereworking in the private sector, I would be eligible to share in his socialsecurity benefits since we do work as a team. The Internal RevenueService recognizes that we are a team by permitting us to file a jointincome tax ;turn, but unfortunately the civil service does not recog-nize the team concept.
The hostility that I sense toward older first wives was very evidentwhen the Governor of my State of Maryland wanted to throw hiswife out of the Governor's mansion, leaving her to fend for herself.A shining example for all husbands, I might add. Believe me, publicsympathy was not that strong in her favor. The usual comments Iheard were, "Well if my husband didn't want me, I certainly wouldn'tstay," or "Who would want her when he's got a really cute chick somuch younger."
The unfortunate side of this story is that most wives are unaware ofhow little protection they receive from marriage and it is only whenthat marriage has ended do they begin to realize the high price theyhave paid.
Women's Lobby asks that H.R. 3951 be enacted into law to protectthe so-called dependents of civil service employees, most of whom arewomen. According to the Civil Service Commission (September 1976report) there are 1,330,045 employees 45 years of age and over. Assum-
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ing that people of this age have been married 20 or more years, the
probable number will divorce is approximately 250,000.
This represents a sizable number, since the U.S. Government is the

largest employer of people in the country. The only expense, if H.R.
3951 is enacted, will be the administrative costs, and an additional ad-
vantage would be to save the American taxpayers the cost of support-
ing these abandoned women in their old age.

Also included in our testimony is the Women's Lobby Fact Sheet
on the economic position of older women in our society today, and an
article, "The Economics of the American Housewife," by John Gal-
braith, which appeared in the Atlantic Monthly for August 1973,1
which I think pretty much sums up what's happening to the house-
wives in America today.
[The fact sheet article referred to follows:]

WOMEN'S LOBBY FACT SHEET •

FEDERAL RETIREMENT INCOME EQUITY ACT

•The Women's Lobby supports Congresswoman Patricia Schroeder's Federal
Retirement Income Equity Act. The bill provides that a former spouse who has
been married to a Federal employee for at least 20 years will be entitled to a
portion of that employee's retirement annuity.

Of all the groups of the poor, older women are the most disadvantaged.
Fifty percent live on under $1,800 per year.
Only 5 percent of women over 65 have incomes of more than $5,000 per

year.
Fourteen percent of aged women have no income. (Only 1 percent of

aged men have no income.)
Forty-two percent of elderly women received less than $120 per month,

compared to 19 percent of men in 1972.
Women's pension benefits are substantially less than men's because it is

common policy for providers to give lesser amounts to women to offset their
higher life expectancies.
In March 1974, the median income of women over 65 was $2,119 per year,

while the median for men was $4,106. Only 12.4 percent of men over 65
lived below the low income level, while 19 percent of women did.
There are 109 women for every 100 men in the over 75 age group now, with

estimates putting them at 20 percent of the population over 75 by the year
2000.

Data sources: Bureau of the Census, Current Population Reports, Social and
Economic Characteristics of the Older Population, 1974, Series P-23, No. 51; and
U.S. Congress, House of Representatives, Committee on Aging, Subcommittee on
Retirement Income and Employment, 1st Session, 94th Congress, Hearing, "So-
cial Security Inequities Again Women," September 11 and 29, 1975, and Hearing,
"Pension Problems of Older Women," October 21, 1975.)

Mrs. SPELLMAN. I certainly thank you for some very very excellent
testimony, and beautifully stated I might add.
Would you recommend that this bill be passed as it is written or

would you suggest any changes?
Mrs. FRANDSEN. It's been our feeling in the Women's Lobby that we

sometimes question the 20 years and we question other retroactive—
this sort of thing, but since that we know that this could perhaps lead
to the defeat of this piece of legislation we're deathly afraid to tamper
with it. And we think that there are millions of women in this country
who have been unjustly denied their rights.
I understand that the counsel had suggested that we might perhaps

be impinging upon the rights of the civil service employee is we tam-

'Retained in subcommittee files.
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per with former marriages, but one wonders what happens to the con-
stitutional rights of these former spouses who have put in these many
many years as a partnership who are denied this right. No one has
addressed themselves to the constitutional rights of these women. But
even taking that into consideration we're really dreadfully afraid to
tamper with it for fear the bill will be defeated. It's like Pandora's
box. You open it up and there we go.
Mrs. SPELLMAN. The more stringent we make it the less chance we

would have of getting anything.
Mrs. FRANDSEN. That's right.
Mrs. SPELLMAN. I might say an enormous number of letters that

we've received are from second wives who are terribly opposed to this
bill and feel threatened by it.
Mrs. FRANDSEN. And I'm sure third wives as well.
Mrs. SPELLMAN. I don't remember any from third wives.
A very interesting letter that I recall is one from a second wife

who is opposed to this bill. She points out the bad shape she was left in
when she was divorced by her first husband. What was interesting
to me is that she identified only with her role as a second wife and not
any more with what had happened to her in the first ease. Of course
second wives, if this were to be retroactive, would have a real stake in
this because they entered into a marriage thinking they knew the terms
of the marriage and now those parameters would be changed. But, lets
make it very clear, for the record, this bill is prospective, not
retroactive.
Mrs. FRAND6EN. Well of course I feel the first wives have—the sec-

ond wives have far more advantages than the first wife. The first wife
never knew there was going to be a second wife, but wife No. 2 cer-
tainly knows from the day she married that there was wife No. 1,
which is a tremendous advantage in a marriage.
Mrs. SPELLMAN. I suppose it depends on where we sit. We will, of

course, be hearing from second wives. We'll get to that point of view
too.
With the bills making no distinction on the basis of sex we're saying

that female employees will have to share their pensions as well with
their husbands. Do you feel this is the way it should be done?
Mrs. FRANDSEN. That's right.
Mrs. SPELLMAN. It is illSt.
Would you want to see some kind of flexibility or provision for

exceptions built into this bill?
Mrs. FRANDSEN. No, I do not think 
Mrs. SPELLMAN. You just want it to be straight across the board?
Mrs. FRANDSEN. That's right.
Mrs. SPELLMAN. Kenneth Galbraith in the article that you attached

with your testimony referred to wives as crypto-servants.
Mrs. FRANDSEN. I think that was it.
Mrs. SPELLMAN. What do you think of that?
Ms. HELFER. The quote that I think is applicable here is:
Convenient social virtue ascribes merit to any pattern of behavior, however

uncomfortable or unnatural for the individual involved, that serves the com-
fort or well-being of the more powerful members of the community,

and he goes on, as you said, to define that more clearly.
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Our concern again is only that for the first wife and the years of
service that she gave to that partnership. And we in no way to im-
pinge in any other relationship that the employee might engage in,
but that we have to be careful of being equitable in that relationship.
And we're being clear that that is the issue we're interested in.
Mrs. SPELLMAN. Mr. Leach, did you want to ask any questions?
Mr. LEACH. I just have one. As I understand the bill doesn't refer

to whether there might be two incomes at the time of the divorce, but
let's say you had a situation where there were two people who worked
for the Federal Government and there's a divorce. Does the wife have
the right to claim that she was the homemaker and therefore is en-
titled to half of the husbands retirement, or is there any reference to
this situation?
Mrs. FRANDSEN. As far as I konw there really isn't any reference in

the bill. I have not read this into the bill. But when one considers if
she 'claims and was truly the homemaker then she really had two
burdens on her. She not only had the burden of making life livable
for this family, but she also assumed the role of 'fringing in part of
the family income. So, if this woman, if she has served this role, has
a dual stake in 
Mr. LEACH. She should get 11/2?
Mrs. FRANDSEN. You know, we're talking about something that

probably the employee will get what, 55 percent of and his spouse will
get one-half of that. And I think when you start whittling it away
we're not talking, I mean, she certainly is not going to be Ale to re-
tire and wing herself around the world on this. And what we're hoping
is that this will supplement or be a part of some other income she will
be able to get for herself, because she certainly will never be able to
live on this income alone. And if this poor soul has taken on a double
burden in that marriage, that being the homemaker as well as doing
part of the breadwinmng, then I certainly think she's entitled to it.
Mr. LEACH. I'm not altogether critical of the concept. I'm just look-

ing at it in terms of earlier testimony which touched on the fact that
Federal retirement often isn't considered as part of a settlement of a
,divorce proceedings

Mrs. FRANDSEN:That's right.
Mr. LEACH. And that actually, in arriving at a balanced, divorce

settlement, there may be a need to come up with a less arbitrary di-
vision. For instance, it might be that a wife in one case might 0-et 100
percent and nothing else, or it might be that she should get siTbstan-
tially more property and no retirement. The approach taken by this
bill is an arbitrary one, looking at it in that context. Regardless, my
concern is whether or not we build exceptions into the law. In situa-
tions where, for example, a husband and wife are working for the
Federal Government, not infrequently there's a sharing of relation-
ships at home as well and a husband might make an argument that he
is as much the homemaker as the wife is. Now, I'm just looking at ex-
ceptions here.
Ms. HELFER. I'm sorry, I worked at HITD for several years before

coming with the lobby and I knew several male-female relationships
who both worked for the Federal Government, but in each instance
the husband was at least a GS-12 or 14. The woman was maybe, at

•
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best, a 7 or 8 at GS level so she was consistently earning less. That's
one point. In fact, the average grade level for men at ITUD was 12;
for women, it was somewhere between 6 and '. For minority women it
was between 5 and 6. So we're talking also about a very great dis-
crepancy of salary.
Second, as Alice pointed out, there is that extra responsibility that

goes alone, with being the female member. When the child is sick, it's
usually the mother who has to take time off for it. There's all the rest
that goes into that. And, yes, there is some sharing, but I think in most
instances we're more traditional than we might want to admit in terms
of bringing up the children.
Mr. LEACH. That's a good point. But I'd be a little hesitant to apply

average statistics. In marriage, for example, college educated men are
apt to marry college educated women and vice versa. Maybe the aver-
age job at HUD for a woman is GS-6 or 7, and the average job for a
man might be GS-12, but could it not also be that the average college
educated woman might be closer to the same level as her husband?
Mrs. FRANDSEN. No; a college educated woman would probably do

very well if she makes a 6 or 7.
Ms. HELFER. Unfortunately, this is another area that's a problem in

the program is that women are overeducated for the grade levels that
they occupy at this point.

That's slowly changing, but I think it's going to take some time.
Mrs. FRANDSEN. I would like to address myself on the divorce settle-

ment. I don't think that if I went into court, and a settlement was
made, that the court can anyway interfere with my husband's pension..
In no way could they make an agreement or could I make an agree-
ment in this marriage that I be included in that pension. As far as I
know that's like the Rock of Gibraltar. Now perhaps they could the
way the law is now conceivably collect or garnishee that for child sup-
port or alimony, but as far as a divorce settlement I do not believe
that. That is just sacred and we could not collect.
Mr. LEACH. At this point that's right, but perhaps this could be

changed.
Mrs. FRANDSEN. And on this point is what we're basing our testi-

mony. I don't know what will happen in 25 years from now.
Mr. LEACH. True. Another approach to the whole situation could

be to make it more explicit that it should be considered in the divorce
settlement.
Mrs. FRANDSEN. It could not now legally be considered.
Mr. LEACH. At this time, that's right.
Mrs. FRANDSEN. And I don't know when it will ever change so I

must address myself to what it is now.
Mr. LEACH. In divorce settlement, unrelated to whether this package

is considered in certain States, the principle of fault is sometimes ap-
plied. Do you believe this bill should address itself to the principle of
fault?
Mrs. FRANDSEN. Absolutely not, because it has absolutely nothing to

do with whose fault. We're looking at the service that this person has
done in the team over the 20 years. It has nothing to do with the reason
that this marriage broke up. That he found somebody or she found
somebody. We are talking about the 20 years or so that this person has
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put into the marriage. I mean, if someone works and they have had 20
years of good faithful service, got drunk or something like that, did
something dreadful and was fired—but I think we should address
ourselves to the number of years that that person was a faithful, good
employee.
Mr. LEACH. Thank you, I appreciate your comments.
Mrs. SPELLMAN. Thank you. I'm not quite sure I understood what

has been said. If husband and wife were both working are we saying
there should be a sharing of the new annuities of each?
Mrs. FRANDSEN. That's right.
Mrs. SPELLMAN. Yes. They both would share in each other annu-

ities—right?
Mrs. FRANDSEN. Right.
Mrs. SPELLMAN. Well I thank you very much for your testimony.

We appreciate your coming.
Our next witness is Mrs. Jeannette Phillips.

STATEMENT OF JEANNETTE (JUDY) S. PHILLIPS, GREENBELT, MD.

Mrs. SPELLMAN. Mrs. Phillips, you're a Federal housewife and we
hope that you'll be giving us another side of the picture that we haven't
had thus far.
Mrs. PHILLIPS. I'm afraid so from what I've heard. I had a bit of a

problem with asthma, so if I don't manage to get this read, I do ask
that it please be put in the record in its entirety.
Mrs. SPELLMAN. It certainly will be.
Mrs. PHILLIPS. This is my husband, Dick.
Madam Chairman, I do appreciate the opportunity to state my feel-

ing and opinions and share some of my experiences and observations
with you.
My introduction to this bill came via the Washington Post. I then

talked with Mr. McCluskey and he did assure us that the bill will not
be retroactive and that we won't be affected by it, but I am concerned
about the many more persons who will be affected by it and that's the
reason I'm going through this period of insecurity here to present this
to you.

Presently as I see it there is not a provision whereby Federal em-
ployees may be excluded from liability due to having made agreeable
and satisfactory arrangements at the time of divorce. Neither does it
take into consideration that some former spouses initiated a divorce
and also prepared by attending college of whatever to get into the job
market and to earn their own retirement and in this case of course the
husband would have helped and shared with her in attending college
or whatever with the thought in mind that imminently there would be
a divorce. It would be difficult the way it is now written for me to be-
lieve that in this society that it can even be enacted into law.

All rights that I have always thought were inherently ours because
we came here for freedom it seems to me will be violated if it is enacted
as it is now. At this time our courts, of course, as we have seen in the
last few years don't have fixed and rigid sentences whereby all persons
are penalized equally for a specific inappropriate behavior, as defined
by society. Instead of course the judge and the jury mete out different

•
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punishments according to the individual case. Yet, this bill advocates
a mandatory punishment and does not take into consideration the many
variables.

First, former spouses who either married for financial security or
served their 20 years for same. Females are culturally conditioned to
seek financial security through a good marriage. It is not surprising
that a person will take whatever action is necessary when they find a
person who desires a relationship with them based strictly on love.
Second, adultery by the former spouse.
Third, divorce initiated by former spouse who will then live with

another partner without benefit of marriage in order to qualify for
benefits as a former spouse of a Federal retired employee.
Fourth, mutual agreement to divorce as a result of incompatibility.
Fifth, women who are seeking their freedom after the children are

of age. Many disappear and leave the children with the husbands.
Sixth, former spouses who may have sufficient assets; in some cases

more than the retired Federal employee.
Seventh, health and expenses of the retired Federal employee.
We could list as many variables as there are human beings, who just

happen to be Federal employees, that will be affected if this bill is
enacted.
Think of what may happen if a retired Federal employee or a Fed-

eral employee has been married for 20 years, mainly he might have
stayed because of the health and welfare of the children. Any combina-
tion of variables may exist: Adultery, drug abuse, mental cruelty. Now
the Federal employee is faced with either being forced to continue the
marriage and tolerate circumstances which are damaging to his or her
mental health or divorce and not be self-supporting because a portion
of the annuity will not pay the fixed expenses, not to mention medical
bills or other emergencies.
It seems to be that there would be so much resentment, anger, hostil-

ity, and frustration that it is quite likely that he or she could easily
become physically violent. That is, this is a double bind: "you are
damned if you do and you're damned if you don't." I suggest that you,
the committee, research this aspect with professionals.
This bill, .it seems, was conceived as a result of interviews with

divorced women. Did you also interview the divorced men who were
involved? It takes two to make or break a marriage and it is never
one-sided. The myth that all women are lily white and innocent and
that all men are dirty, old men who chase young, sexy women is de-
grading to both sexes and is, in my opinion, chauvinistic.
I have found that married women who are unfaithful to their hus-

bands do not confide in married women who are not unfaithful to
their spouses. However, as a divorcee I was confided in. I was shocked.
Time does not permit a lengthy discussion of some of these revela-
tions, but believe you me they, you know, set your ears back.
The general philosophy, however, as I found was to stay with the

spouse for financial security and alleviate any boredom, or lack of
desires having been met, by having a lover. If there was not freedom
to engage in affairs while living 'with the spouse, divorce him and get
all you can out of it. Women have laughed about how their lawyers
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told them to dress and behave in the presence of the judge so that he
would rule favorably for them; and this included rehearsals during
which they practiced crying and looking very sad and rejected.
Now, with this, I've even heard it taken so far as to who the judge

would be—the lawyers of course would be familiar with the particular
philosophy of the judge so they would know the part where he was
vulnerable and that he would fall for it. So they would tell the woman:
at this particular point I'm going to ask you a question and you
behave in such and such a way and you will get through to the judge,
and you will get more alimony or whatever.
OK, the recommendations that I have are that I think there should

be career exploration. It should concentrate on education for the
former wife. I think that student loans particularly NDA's should be
made available to them. I would say almost mandatory that it would
be so that it would help them of course, and they would he self-
sufficient. And I think have more feeling of accomplishment and self-
respect.
I don't think that it's really a good thing to depend entirely on

another person for your well-being and, if enacted, as it is or with
some modifications, I think this bill should apply only to persons who
accept positions after the date of enactment and discuss this pro-
vision with all civil service applicants so that they are thoroughly
aware of all the implications.

Current Federal employees accepted employment as a result of the
benefits which will accrue to them. If they are average, they basically
live on their salary and do not accumulate a large nest egg. I doubt
that the average employee can live on one-half of the expected an-
nuity. Had they known from the beginning that they would have
to share their annuity, I believe their life style would have been
different.

Also, it seems only fair and equitable that current Federal em-
ployees be given a chance to change their marital status before the
date when this new provision is phased in.
The special interest group which would benefit from the enact-

ment of this bill should be able to go through the courts to obtain
a fair and equitable financial agreement. If necessary and desirable,
they should be able to garnishee the salary or annuity check when the
alimony is in arrears. The former spouse may consider a life insurance
policy‘ on the Federal employee or an annuity endowment policy, et
cetera, which could be a part of the divorce settlement.
Since this is a democracy, I do not believe our government should

take the property of their citizens without their consent. This is espe-
cially appalling because many of the federal retirees may be old, dis-
abled, and innocent of any wrongdoing that caused the divorce other
than not working hard enough to communicate and this, of course—
again it takes two to communicate. It is disheartening to realize that a
federal employee can have worked. long and hard for years only to end
up as a welfare recipient because the expected annuity has been seized
unjustly.
I would not consider working for an employer that was empowered

to deprive me of the retirement income which I earned. If I were
currently a federal employee, I would resign or retire before this bill

•

•
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is enacted. Although this bill was introduced in order to correct an
inequity, it is my opinion just been shifted to the other party.
As a female and wife, I am disgusted that the sacred state of matri-

mony is being treated as a profession. If being a wife is a profession,
then am I not being paid to perform my wifely sexual duties? I do
not have any more respect for a woman who marries for financial
security or continues to live with her husband for financial security,
that I do a paid prostitute who is at least honest about her motivations.
That is, I consider this type of marriage legalized prostitution.
My impression is that the original intent was to protect former

spouses who were abandoned for other women. It is not fair to enact
legislation that is mandatory for all retired federal employees to
satisfy, in my opinion, the few former spouses who may possibly be
justified in receiving more compensation than they were given in a
divorce decree.
If enacted, I will be opposed to the money that will be spent in

order to administer the law. I do not believe that all taxpayers should
be required to pay taxes to support the few persons in this special
interest group. Thank you.
Mrs. SPELLMAN. Thank you very much for your testimony and you

were able to get through it all.
As you mentioned in your discussion with our counsel, Mr.

McCluskey, we were thinking about this bill in a prospective sense, so
it applies to divorces which take place after enactment. Am I right
that you recommended that it should apply to employees who are hired)
after this bill's enactment?
Mrs. PHILLIPS. That's right. I think that would be fair. In other

words, if they knew the full implications, you know, you may think_
when you get married—certainly you don't plan to get a divorce, but,
I'm not sure that anybody can say, I am never going to get a divorce..
But if they know when they apply for the job that there is a possi-
bility or they will, in fact, share their annuity if they get a divorce
then they may prefer to stay out of federal employment.
And the other thing along this line is that I wondered is it really

fair to treat federal employees one way and the private sector another.
That seems to me unfair that this should be the case.
Mrs. SPELLMAN. Of course, we don't really control the private sec-

tor—we today are concerned with federal employees only.
I was interested in something you said here and I sort of panicked

a little bit when you said it seems only fair and equitable that current
federal employees be given a chance to change their marital status
before the date when the new provision is phased in. I could see just
a rash of divorces in anticipation. I think it's kind of scary.
Mrs. PHILLIPS. Well, no, I was thinking in terms of, you know, some

persons who will be affected. Their marriage may be shaky. They may
be trying to hang on until the children are through high school or
through college, or whatever, but if they knew that this would come
into law then I think that they should be given a chance to obtain a
divorce according to the divorce laws in their State. In some States it
takes 2 years to get a divorce. They should be given an opportunity
to decide and if they want to change their marital status, get on. But
it's the act of having a choice that I'm mainly interested in.
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Mrs. SPELLMAN. You have said something that apparently both
:sides of the issue are in agreement on and that is that this annuity
• should be able to be regarded by the court as part of a financial settle-
ment. I think we seem to find agreement on both sides on that. This is a
_provision which is not law today.
I think you've probably answered most of the questions that we

Did you have any questions, Mr. McCluskey. ?
Mr. McCLUSKEY. I would just like to clear up for the record a

statement on page 1 of your testimony. You state that judges and
juries mete out different punishments according to individual cases
and that this bill advocates mandatory punishment. I don't think it's
the intent of the committee, nor is it the intent of he judicial system
to mete out punishments in any divorce case. Divorce cases are gen-
erally held in a court of equity. You're dividing up property rights,
and so forth. Punishment is a pretty harsh word.
Mrs. PHILLIPS. Well it could have been. Well, that's the way I see

it. It seems that the husband is, generally speaking; always the one
that is at fault. And of course, you know, he can really get it socked
to him. So to me this is a punishment to take away his retirement with-
out his consent. If he had agreed to it in the divorce settlement then
I think that would be fair enough.
Mr. McCLusKEy. Or retirement?
Mrs. PHILLIPS. Right. But it does seem to me—this is my impres-

sion—it does appear to me to be a punishment. Now that's my percep-
tion. I'm sure it would not be your word to use, but that's the way it
appears to me.
Mrs. SPELLMAN. If we follow along those lines whether it's punish-

ment or not, and I would hope that it would not be considered that
way, then we might take a look at the bill that is coming before us
•on the criminal justice system which will call for mandatory sen-
tences to give crimes. Surely we are not discussing any crime and
punishment situations when we speak of divorces and annuities.
Mr. McCtusKEY. So you would advocate unlike the previous wit-

ness that this bill should make a distinction between fault and no-fault
divorces?
Mrs. Pni-Lr,n,s. Yes, I think definitely so, because you see what I

mentioned—I don't think you picked it up. I doubt very seriously
that you, Mrs. Spellman, or the maker of the bill, Mrs. Schroeder
and the women who have testified, if you have never been divorced
and lived in the world of the divorcee, have heard the stories that
I have heard. You have not seen the behavior that I have seen and
women, from what I have seen and heard, do some atrocious things.
They step out on their husbands. As if that's not enough and of course
then they expect their husband to support them, but they even laugh
and call them stupid because they were so naive and gullible that
they didn't realize what they were doing.

it's as though many women deliberately use men and this use of
men is what I detest so and seeing women do it is insulting to me.
I dislike very much to see it and I don't think you have heard those
stories. So I'm not being, critical of the maker of the bill, but it's

•
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just that unless you have -lived in that world you cannot possibly know,
I don't think, how men are viewed by many women and used terribly.
And also of course the many stories of how they deliberately use any-
thing they can come up with to get favorable treatment from the
judge. Not that the really think they deserve it, because they will
laugh and talk about how they tricked the judge. And it's again how
you trick and use men.

So, 
yes, I think it should be fault. In these instances I definitely

don't think that a woman deserves it. She doesn't even deserve what
she's getting at the time much less anything later on.
Mrs. SPELLMAN. On the other hand we have seen and talked with

women who were good wives and good mothers for 20 years and then
suddenly found themselves with nothing. Nothing to compensate them
for all the years that they had put into that job. It was their job and
they took it very seriously. They worked very hard at it. It comes as
a great shock to them suddenly to realize that they're not wanted in
the labor market. That something we hope to change some day, but
it is true today. Just this morning I was reading a letter from someone
who qualified for a job and was by far the best candidate. She was a
woman in her 50's and had considerable experience. But a young
woman who had just come out of secretarial school was hired instead.
Older women have problems even though they may have good skills.
What we seek is a way to find some area of equity where people are

paid for the work that they do perform. In this case being a wife and
mother was work that was being performed. It's not easy work in
many cases. I have lived that role. I love my husband and love my
children, dearly, but there were times when I could hardly wait for my
husband to come home so I could leave the children with him and go
out for an hour's respite.
I was determined that I would not go to work until all the children

were in school. I then went to teaching so that I would be out only
during the hours the children were out.
Being a homemaker is just not easy work for some people to per-

form and yet they do it and do it very well. It is very shocking to many
women, if they have no other skills, to suddenly find themselves after
years of marriage, having to go out into the job market today. It is
most difficult! So we're trying to find some area of equity and no law is
going to take care of every situation. But we hope that somewhere we
will find a ground which will take care of most people in the most
equitable way.
Mrs. PHILLIPS. Could it be that each case can be judged individ-

ually ? This again it seems to me would be more fair.
Mrs. SPELLMAN. In a sense I guess that's what would happen if we

were to say that the annuity could be used as part of a marriage
settlement.

That's what would be happening if the court were able to use this as
a settlement in a divorce case. The annuity would be part of the
couple's assets and the division would be made on the merits of the
case.
We've had correspondence from men, who wished that they could

leave their annuities to their first wives. Each believed his first wife
deserved it—that—in a sense, she had helped earn it. So, we're not say-
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ing that men are opposing this and that women are favoring it or 
that

the first wife is and the second wife isn't. Each person views it in ter
ms

of his own experience and I think that somewhere, somehow we'll ha
ve

to find that common ground.
I might say there are a great many men in the House and at leas

t

one woman in the House who are divorced and who will look at 
this

bill in terms of their own experiences and many have certainly voic
ed

their thinking on this bill. Several of them have said, "Hey, before you

go very far with this you should sit down and talk to my second wife

and so and so's second wife, also Jack's second wife, and Jim's second

wife. Until this bill I had no idea of how many second wives there are

here.
Politics is very difficult on marriages. Especially in the Congress.

When husbands come here many wives are staying home to keep the

families going and to keep the political pot boiling. Unfortunately,

that doesn't lead to stable marriages so we5ve had a lot of experience

here in the House with second marriages. That may color what hap-

pens to this bill since unfortunately the word "Member" appears in

that bill constantly. I'm not sure I would have written it that way. I

think I would have sneaked up on them. There will be difficulty find-

ing something that all of us can feel is just.
Mrs. PHILLIPS. Well, of course, as a second wife there's not any-

thing very much personal I think in there, but of course I have not or

, will not complain that I did know. But the fact of the matter is that

of course our life style is different than it would have been had the di-

vorce settlement not been split about 50-50 or so. So, the second wife

contrary to what some people may believe does not really have a bed
of roses all the time. Certainly there is that part I don't want to

get into nor complain about because I don't really have any com-

plaints. I don't think that maybe the first wife can be objective toward
the second wife and I can see why. But I do wish that they would con-

sider that after the settlement, which in some cases and in this one
were split and in alimony for a period of time and then the kid to col-

lege and all this. So, it's not as though he was able to retain, you know,

th assets that he had all these years. And also of course his life style

• has changed too and it's not just the one who has to face a difference in
life style, but both. And that's just the penalty you get for perhaps

not trying from the beginning to make the marriage work. I don't
know. But it's not all one-sided. I'm sure.
• Mrs.. SPELLMAN. We thank you very much for coming today. It was
most helpful. We were going to have testimony from the Civil Service
Commission today, but because the Commissioner of Civil Service
'Commission has not yet been confirmed by the Senate. we don't have a
way of getting the necessary permission for their testimony. We will
be hearing from the Civil Service Commission on June the 4th.
Our next meeting on the subject will be on the 18th of May.
We thank you very much for attending.
[Whereupon, at 10 :35 a.m., the hearing was adjourned.]
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U.S. HOUSE OF REPRESENTATIVES,
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STJBCOM Vf—1TTEE OF COMPENSATION AND EMPLOYEE BENEFITS,
Washington, D.C.

The subcommittee met at 9 a.m. in room 304, Cannon House Office
Building, Hon. Gladys Noon Spellman, chairwoman, presiding.
Mrs. SPELLMAN. The subcommittee will come to order.
The subcommittee has convened this morning to continue its hear-

ings and deliberations on H.R. 3951, a bill which provides that a,
former spouse of a Federal employee, who was married to such em-
ployee for 20 years or more, shall be entitled to a portion of such
employee's annuity and to a portion of the annuity of any surviving
spouse of such employee.
An additional hearing on this subject is scheduled for June 24 at

9:30 a.m., in this room.
Thus far, we have had 2 days of hearings on this legislation, in

which we received extremely interesting testimony. At a previous
hearing I stated that there were approximately 4 million employees,
active and retired, who rely on. the Federal civil service retirement
system for benefits.
In spite of the fact that the Federal pension plan is one of the more

stable employer-employee plans, it fails to provide any economic
protection to the former spouse of a Federal worker. A former spouse,
despite her years of devotion to managing a home, raising children,
and contributing time and effort to a joint marital enterprise, is left
no direct retirement benefit.
If marriage is to be considered a partnership, then let us accept

the fact that each spouse make a different, but important, contribution
and should have a legal right to a portion of the earnings of the other
spouse.
Such a right should be legally recognized and survive the marriage

in the event of its termination by divorce, annulment, or death.
Our witness this morning will be Prof. Henry H. Foster, Jr.,

of New York University. Professor Foster is also chairman of the
American Bar Association's Family Law Section.
Professor, we're delighted to have you here today. We appreciate

your taking time.
Mr. FOSTER. If it suits your pleasure, I would like to submit my

prepared statement. I've already delivered 35 copies or so; I'm sure
one is available for the record.

(43)
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I would like to make a few general remarks, then respond to any
questions.
Mrs. SPELLMAN. I found your prepared statement most interesting.

STATEMENT OF HENRY H. FOSTER, PROFESSOR, NEW YORK
UNIVERSITY SCHOOL OF LAW

Mr. FOSTER. Thank you. I appear before you as one who has en-
joyed civil service status with the Federal Government, as one who has
received numerous advantages and detriments for military service.
I do not believe that any of us who, in my day, served the Govern-

ment or the military, considered the immunization or sanction of
paying benefits as an inducement for, or as an indispensable term
for, employment. At least I did not regard it as a fringe benefit.
But times have changed. One might say, "Oh, how they've changed !"

And I believe that the law, ordinarily, should reflect changing condi-
tions and circumstances, and should reevaluate equities and fairness
in accordance with legal reform.
The sad fact is that in the United States there is something over

I. million divorces a year, involving somewhere between 31/2 to -4 mil-
lion persons—when you include children.
Moreover, there has been a dramatic increase in the dissolution of

long-term marriages. I am sure you are aware of those statistics. And,
in many divorce situations, pensions or retirement benefits constitute
the largest asset of the family which could be subject to equitable
distribution.
It would not be uncommon or atypical for the parties to have a

couple of end tables, TV, and a few odds and ends, and that's it, after
20 or more years of marriage.
Without the inclusion of such benefits in what I call the "kitty,"

available for distribution upon the dissolution of the marriage, then
equity, certainly, would be denied to a substantial number of spouses;
and more important, financial hardship may be occasioned, especially
to women in their later years who may not be readily employable for
the labor market.
It is not enough to say that alimony can pick up the slack. Alimony

is a "sometime thing." Collection is expensive—often difficult, if not
impossible. Alimony also perpetuates dependency, while a spousal
share of a pension or retirement benefit is something which is earned,
not a gratuity.

So-called no-fault divorce, which exists in all but three States of
the United States, often is available upon unilateral demand and at
the request of one who has violated marital obligations.
In the old clays there may have been some poetic justice achieved

in the battle of the sexes by permitting the wife to win the battle over
alimony, but to lose the war in enforcement and collection.

Note, I said "there may have been some poetic justice." In fact, it
was more often a most cruel hoax looked at from the standpoint of
equality and fairness.
How can one justify the insulation of valuable assets from distribu-

tion upon no-fault divorce? If modern marriages are, or should be, a

4
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partnership of coequals, isn't any exemption of assets accumulated
during the course of the marriage, attributable to the function of the
partnership, unconscionable?
Note that in other areas the point of view that I am advocating-

has overcome the resistence of Government employees so that garnish-
ment, for example, now is permitted to satisfy the support claims of
wives and children.
I do not say that it is working well, but in theory at least, it does

now exist.
As a one-time student of constitutional law, it has always troubled

me that the Stuart credo that "the King could do no wrong" evolved
into a doctrine of government immunity in the United States.
Government immunity from the consequence of wrongs is bad

enough, but it is an even greater affront to the principles of the demo-
cratic society that such a shield should be extended to all the king's
men.
I thank you for having invited me to appear, and, again, I would

be most happy to try to respond to any questions.
[The prepared statement follows:]

PREPARED STATEMENT OF PROF. HENRY H. FOSTER, JR., NEW YORK
UNIVERSITY SCHOOL OF LAW

For nearly thirty years, I have been researching, lecturing, and writing in the
area of Family Law and have published numerous articles and books, and have
been the official reporter or consultant for divorce law reform in several states.
Currently, I am Chairman of the Family Law Section of the American Bar As-
sociation. I might add that I have had almost 43 years of practical experience
with marriage and have been spared the splitting headache of divorce. The fol-
lowing remarks are made in my individual capacity and do not represent the
official views of my employer, the American Bar Association, or my wife.
From the standpoint of a theorist who occasionally is exposed to the practical

problems of matrimonial litigation, it is evident that there is much wrong with
our statutory and decisional law pertaining to marriage and divorce. We have
reached the point where all but three states (Illinois, Pennsylvania, and South
Dakota) have some form of so-called "no-fault" divorce. The new law for the
District of Columbia which permits divorce upon mutual consent after six
months separation and after a year's separation upon unilateral demand, is fairly
typical of recent legislation in the United States. The important thing to note
about "no-fault" divorce is that there are no meaningful defenses and divorce
may be obtained upon unilateral demand.
Before the tidal wave of "no-fault" divorce, the main characteristic of tradi-

tional American divorce law was that if both parties desired divorce and the
case was uncontested, as was true over 90% of the time, the marital bond could
be legally severed. However, if one party opposed divorce, he or she had bargain-
ing leverage to exact more favorable terms from the other party. No-fault divorce
eliminates that leverage, and unlike the situation in Canada and England, hard-
ship, economic or otherwise, is not a basis for postponing or denying a divorce.
Elsewhere we have written an article entitled "Divorce Reform: Brakes on

Breakdown?" [13 J. Fam. Law 443 (1973-74) ]. Our conclusion was that although
breakdown of the marriage is a sound and reasonable ground for dissolution, it
required special safeguards and protections including: (1) some check on impetu-
ous divorce and some specification of how breakdown is determined; (2) provi-
sions for alimony and distribution of property which are fair and equitable;
and (3) recognition that welfare of children, if any, must be furthered and
protected. It is the second safeguard stated above that we are here concerned
with and which I will discuss.
The reform of divorce law and the dramatic increase in the incidence of divorce

have brought about a serious quantitative if not qualitative difference in the

92-835-77--4
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.divorce process and the problems it engenders. It is imperative that the economic
incidents of divorce be resolved in a fair and equitable fashion. This means that
modern marriage should be viewed as a partnership of co-equals and that upon
dissolution of the marriage there should be an equitable distribution of "family
assets" produced by either partner during the marriage and that alimony or
maintenance should be ordered where there is economic need and ability to pay.
It follows from the partnership concept of marriage that upon dissolution the

economic emphasis will be upon an equitable distribution of marital property,
and that alimony or maintenance, based upon actual need and ability to pay,
will play a subordinate role. In many instances no alimony whatsoever will be
awarded, in other cases it will be granted for an interim period, and in the
case of senior citizens it will be for an indeterminant period. The economic
plight of the wife who is divorced after thirty or more years of marriage should
deserve special consideration.

First of all, although the divorce rate for persons married thirty years or
more is not as high as that for shorter marriages, nonetheless it has at least
doubled in the past ten years. If the parties have accumulated little property,
or if divorce occurs in a state which does not provide for equitable distribu-
tion (viz., Florida, Georgia, Mississippi, New York, Pennsylvania, Rhode Is-
land, South Carolina, Virginia, and West Virginia), the divorced wife may be
entirely dependent upon alimony for survival. If the former husband dies the
week following the divorce decree, the wife of many years standing ordinarily
loses her sole or main means of support.

It seems obvious, at least to me, that in order to accomplish economic justice,
there must be an expanded definition of "marital property" or the "kitty" which
is subject to distribution by the divorce court. Alimony or maintenance is too
uncertain; often is difficult if not impossible to collect; and in any event the
partnership of marriage calls for a fair division of the economic assets pro-
duced by the marital partnership. Unilateral divorce upon demand is accept-
able only if such fairness is achieved.
In the nine states listed above "marital property" consists only of those fam-

ily assets which are held jointly. Separate property of each partner remains
such upon divorce. In the nine community property jurisdictions, however, the
community is subject to distribution upon divorce. In the remaining thirty-
seven common law property states which by statute or decision permit equit-
able distribution, separate as well as jointly owned property is subject to dis-
tribution upon divorce, although there is disagreement over whether separate
property acquired before marriage, or by gift or bequest, is subject to distri-
bution. Moreover, the community property states differ as to whether there may
be an equitable distribution of the community, or as in California and Washing-
ton an approximately equal division.
The practical problem for equitable distribution is to make sure that all

spousal assets are in the "kitty" and that neither partner is allowed to insulate
assets of value because of legal definitions or fictions which were devised for
other situations and purposes. In determining what constitutes "property" or
a family asset, the partnership concept of marriage and a fair division of the
product of the marriage should be kept in mind. Thus, the "good will" of a
profession or business should be included in the "kitty," and pension or retire-
ment benefits, whether "vested" or accrued, or not, should be regarded as
subject to a spousal interest. Otherwise, the beneficiary will be permitted to
insulate what may be the largest thing of value produced by the marital
partnership.
I am aware of past court decisions which have sustained under the Supremacy

Clause the doctrine of federal pre-emption by statutes which were held to super-
sede inconsistent state law regarding marital or family property. Decisions such
as Wissner v. Wissner, [338 U.S. 655 (1949], Free v. Hand [369 U.S. 663

(1962)1, and Yiatehos v. Yiatehos [376 U.S. 306 (1964)]. however, involved such
significant federal policies as the exemption accorded under the National Service
Life Insurance Act, the survivorship provision in the federal law as to United
States savings bonds, and the designation of the b-neficiary of federal savings
bonds. The federal policies involved were held to be legitimate and important.
But all of these decisions were handed down before the current wave of divorce
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reform and the change in the relationship of alimony and division of marital
property. Today, obviously the state and individual interest in a fair and equip-
table distribution of marital assets is far greater than formerly. The federal
power to pre-empt may still exist, but it should not be exercised regardless of
cost to human lives.
in practical terms, the issue is whether or not at a time when divorce is

readily obtainable upon unilateral demand and a pension or retirement benefit
may be a significant portion of the assets accumulated during marriage, the
federal policy should be to contract rather than to expand the marital property
subject to equitable distribution upon divorce. The most recent expression of Con-
gressional policy in an analogous situation is that set forth in Public Law 93-647,
approved January 4, 1975, which added section 459 to the Social Security Act,
and permits the garnishment of Civil Service retirement monies to enforce obliga-
tions to provide child support or alimony. Admittedly, the new statute makes no
reference to the enforcement, as such, or marital property settlement agreements.
There are several things to be noted, however, regarding the limited applica-

tion of Public Law 93-647. The first is that it now has become public policy to
subject federal retirement monies to garnishment in order to enforce marital
obligations, including alimony. Secondly, it is possible that Congress was un-
aware of the recent developments regarding the economic incidents of divorce
which we have discussed in these remarks. Thirdly, there may have been no
awareness that the distinction between property settlements and alimony is most
tenuous 'and inexact, and that it may be more appropriate to lump them boh
into the larger category of the economic incidents of divorce. Whether a particu-
lar financial claim comes to be described as "property" or "alimony" may depend
upon such matters as convenience, liquidity of assets, current cash flow, etc.
What is called "lump sum" alimony is especially difficult to distinguish from a
property settlement.

Professor Max Rheinstein. a world-renowned scholar in the field, has pointed
out that "The distinction between alimony as a means of support, and the un-
s rambling of the parties' property, can easily be lost in such a process." [Rhein-
stein, "Marital Property Division," 12 Willamette L.J. 413, 424 (1976) ]. Profes-
sor Rheinstein also comments favorably on the trend to emphasize the equitable
distribution of marital property and to limit alimony to instances of actual need
and ability to pay, and notes that such emphasis would ease the burden of pOst-
divorce litigation over the enforcement or modification of alimony claims.

It is fair to assume that the formulation of Congressional policy should have
regard for the practical consequences of particular legislation and that bad
situations should not be worsened. Although traditionally alimony law has been
discriminatory against men in that it might be awarded only to wives or ex-
wives, that supposed advantage was more than offset by breakdowns in collection
and enforcement. The sorry record in this country is that support and alimony
orders more often than not are disobeyed, that is, payment is not made at all or
is not made on time. I know of no coMparable area where defiance of court orders
is so prevalent and so successful. Moreover, resolution of the practical prob-
lems that the process entails is extremely difficult. Congress, however, in Public
Law 93-647, provided some amelioration of the problem by removing the ex-
emption of federal income or monies from state garnishment proceedings to
collect support or alimony. The same considerations Which led to that declara-
tion of federal policy also support H.R. 3951 because increasingly the distribution
of family assets, including spousal rights in pension or retirement benefits, is
serving the same purpose as alimony.
In urging the enactment of H.R. 3951, I wish to add that I agree with the

position taken by others who have made statements before your esteemed Com-
mittee, such as Ms. Pauline H. Menes, and Patricia J. Barry, who endorsed the
1)111 but suggested that the 20 year marriage requirement be deleted. I also favor
that deletion and likewise would eliminate the 20 years of marriage require-
ment in the Social Security Act. Unless the 20 year requirement is abolished
grave injustice will be unnecessarily inflicted on many wives whose marriages
were of shorter duration. Any claimed administrative convenience does not justify
an arbitrary withholding of entitlements or a discriminatory infliction of financial
hardships on some wives.
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I hope that in some measure I may have convinced you that modern marriage
should be viewed as a partnership of co-equals and that such is the reasonable
expectation of the parties. Neither federal nor state law should provide havens
or exemptions for those who would evade or avoid marital obligations and public
policy should be to batten down the hatches so that divorce court orders are
enforceable. Such a policy is of tremendous social importance because with the
possible exception of the traffic court, the American citizen is more apt to be
exposed to the judicial system in a divorce or family law matter than in any:
other type of legal proceeding. The public's reaction to the administration of
justice and general respect for law and the legal process depends in no small
measure upon how the divorce process functions and whether or not it is fair'
and equitable.

Increasingly, it has been the judgment of state legislatures and state courts
that fairness and equity require that family assets be divided upon divorce and
that the "kitty" to be divided should encompass all assets. The community
property states, especially California, Texas and Washington, were the first to
classify pension and retirement benefits as part of the community, but recently
such common law property states as Colorado, Missouri, New Jersey, and
Wisconsin, have regarded such benefits as marital property subject to equitable
distribution upon divorce. California has even rejected the requirement that the
pension or retirement rights be "vested." [See Brown v. Brown, 126 Cal. Rptr.
633, 544 P.2d 561 (1976) ; In re Marriage of Freiberg, 127 Cal. Rptr. 792 (Ct.
App. 4th Dist. 1976) ; and In re Marriage of Ames, 57 Cal. App. 3d 912, 129
Cal. Rptr. 334 (Ct. App. 2d Dist. 1976)]. Although an argument may be made
that a divorce court's lump division of federal or military retirement pay con-
flicts with federal statutes, so far that possibility has not prevented treatment
of such benefits as family assets. [See Ramsey v. Ramsey, 96 Idaho 672, 535 P. 2d
53 (1975), and Bowman, "Lump-Sum Division of Military Retired Pay: A
Dissenting View." 3 Community Property Journal 135 (1976) ]. It also is arguable
that the Employee Retirement Income Security Act of 1974 (ERISA) (Public
Law 93-406) has pre-empted the field so as to preclude community or marital
property claims to any pension plan coming within the ambit of ERISA. [See
Johnson and Jones, "How Community Property Laws Affect Employee Benefit
Plans," 3 Community Property Journal 3 (1976)1.
Whatever the merits of these arguments regarding federal pre-emption insofar

as constitutional power is concerned, it is clear that supremacy should not be
exercised in a manner to perpetuate or to engender discrimination and hard-
ship. For many years it has been conceded that marriage and divorce law is a
subject within the special competence of states and that the federal government
should intrude only where necessary to accomplish an important national pur-
pose. [See Spinde/ v. Spindel, 283 F. Supp. 797 (E.D.N.Y. 1968)]. Surely, the
insulation or exemption of a significant family asset so that it may not be
considered along with other forms of property serve no useful federal purpose
and undermine important and socially significant state policy as to economic
fairness between parties to divorce.

Finally, it may be realistic to note that even a misguided federal policy of
exemption cannot ultimately prevail since state courts remain free to consider
pension or retirement benefits in computing the amount of alimony to be awarded
and thus form will triumph over substance.

•
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APPENDIX

STATES HOLDING THAT PENSION OR RETIREMENT BENEFITS ARE
COMMUNITY OR MARITAL PROPERTY

COMMUNITY PROPERTY STATES:

California: Cases include the following: Brown v. Brown, 126 Cal. Rptr.
633, 544 P.2d 561 (1976); In re Marriage of Freiberg, 127 Cal. Rptr. 792
(Ct. App. 4th Dist. 1976); In re Marriage of Ames, 57 Cal. App. 3d 912,
129 Cal. Rptr. 334 (Ct. App. 4th Dist. 1976); In re Marriage of Maunder,
127 Cal. Rptr. 707 (Ct. App. 4th Dist. 1976); In re Marriace of Fithian,
10 Cal. 3d 851, 592, 111 Cal. Rptr. 369 (1974); In re Marriage of Wilson,
10 Cal. 3d 851, 112 Cal. Rptr. 405 (1974); Smith v. Lewis, 118 Cal. Rptr.
521, 530 P.2d 589 (1975); In re Martin's Marriage, 50 Cal. App. 3d 581,
123 Cal. Rptr. 234 (1975); In re Brugh's Marriage, 120 Cal. Rptr. 597
(1975); Sensing V. Bensing, 25 Cal. App. 3d 889, 102 Cal. Rptr. 255
(1972).

Idaho: Cases include Ramsey v. Ramsey, 96 Idaho 672, 535 P.2d 53 (1975).

Louisiana: Cases include Swope v. Mitchell, 324 So. 2d 461 (La. App. 1975).

New Mexico: Cases include: LeClert V. LeClert, 80 N.M. 235, 453 P.2d 755
(1969); and Otto v. Otto, 80 N.M. 331, 455 P.2d 642 (1969).

Texas: Angott V. Angott, 462 S.W.2d 73 (Tex. Civ. App. 1970); Mora V.
Mora, 429 S.W.2d 660 (Tex. Civ. App. 1968); Dominey V. Dominey, 481 S.W.2d
473 (Tex. Civ. App. 1972); Webster v. Webster, 442 S.W.2d 786 (Tex. Civ.
App. 1969); Busby v. Busby, 457 S.W.2d 551 (1970).

Washington: Cases include: In re McKinney, 2 Fats. Law Reporter 2370 (Wash.
Ct. App. March 19, 1976); Wilder v. Wilder, 85 Wash. 2d 364, 534 P.2d
1355 (1975); Payne v. Payne, 82 Wash. 2d 573, 512 P.2d 735 (1973);
Morris v. Morris, 419 P.2d 129 (Wash. Sup. Ct. 1966); DeRevere V. DeRevere,
488 P.2d 763 (Wash. App. 1971).

EQUITABLE DISTRIBUTION STATES:

Colorado: In re Ellis' Marriage, 538 P.2d 1347 (Colo. App. 1975) (husband's
military pension and future retirement pay although not marital property
may be considered in setting alimony).

Missouri: In re Marriage of Powers, 527 S.W.2d 949 (Mo. App. 1975)
(husband's interest in private company's profit sharing plan is marital
property).

New Jersey: Callahan V. Callahan, 2 Fan. Law Reporter 2585 (N.J. Super. Ct.
June 16, 1976); Kruger v. Kruger, 139 N.J. Super. 413, 354 A.2d 340 (1976):
Blitt v. Blitt, 139 N.J. Super. 213, 253 A.2d 144 (1976); White v. White,
136 N.J. Super. 552 (App. Div. 1975); Hughes v. Hughes, 132 N.J. Super.
559, 334 A.2d 379 (1975) (unliquidated workman's compensation benefits);
Scherzer V. Scherzer, 2 Fain. Law Reporter 2061 (N.J. Super. Oct. 10, 1976);
Tucker v. Tucker, 121 N.J. Super. 539 (1972); Pellegrino v. Pellegrino,
134 N.J. Suepr. 512 (App. Div. 1975).

Wisconsin: Pinkowski v. Pinkowski, 67 Wis. 2d 176, 226 N.W.2d 518 (1975),
.and prior cases there cited.
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Mrs. SPELLMAN. Many people are very skeptical about this legisla-
tion, and a great deal of misinformation abounds.
You indicate that it is essential to reevaluate public policy con-

cerning divorce because the situation has changed so much with the
liberalization of divorce laws, resulting in rising divorce rates.
Do you think the garnishment provisions that appear in Public

Law 94-647, which now apply only to alimony and child support,
should also apply to property and other spousal support?
Mr. FOSTER. Certainly, and note how arbitrary the distinction is

between so-called property settlements on the one hand and alimony
on the other in those states providing for limp-sum alimony. It's
almost the accident of what term or word is used by lawyers in
drafting.
The same function or purpose can be served. I think it is proper

to look at distribution of property, alimony, child support.. as the
financial or economic incidents of dissolution. Look at the whole pack-
acre is the realistic thing to do•
And it's certainly artificial to try to draw a firm line, a dichotomy,

between property on the one hand and alimony on the other. It's most
often very fortuitous, although there are important legal consequences.
I think we should be wary of labels such as "alimony" or property

settlement. As a law professor I often remark to my students that
lawyers tend to use a magic Latin phrase such as res ipsa loquitar,
and the unfortunate thing is that it stops all thinking once you've got
this magic phrase.
Or, say, the doctor, when he writes out his prescription, that's

another kind of magic. It forecloses or puts an end to thinking.
So, for my point of view—and my premise, of course— is that

modern marriage is a partnership of coequals. If that premise is re-
jected, then, of course, what I have to say is perhaps, objectionable.
But I think in a modern marriage—and based upon many contacts

with clients, with students, with lawyers and others—I think that it is
common today for both parties to a marriage to regard it as truly a
partnership with a division of labor that they work out themselves;
and that commonly they regard the contributions of each one of the
partners as being an equal contribution, at least until trouble comes
and a breakdown of their relationship occurs.
There is difficulty, of course, in evaluating in monetary terms the

value of the homemaker, the mother, the companion, and so on. I
think that, despite attempts to put a dollar sign on it, the proper ap-
proach would be that this is an equal contribution to the marriage—
that, ordinarily, upon dissolution or divorce there should be a division
of the family assets attributable to the workings of the partnership,.
in other words, that were produced by the marriage, and that normally
there should be a 50-50 split of those family assets.
Alimony—to me—should be available in the form of maintenance

where there is actual need on the one hand and the ability to nay on
the other. And we should try to eliminate the washing the dirty linen
in public in divorce cases.
We should try to promote a planning for the future of the parties

upon dissolution. They do not stop being parents, for example, and
there should be wise planning as to custody and visitation.

•

•
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There should be planning of the economic future of the shattered
family, and ,it should be done in a fair and realistic way; otherwiseour divorce reform of the past 10 years is going to ruin many, many
lives because there is no brake upon divorce upon the basis of family
breakdown.

Jerry Geisler, a prominent west coast lawyer, one time said that
there are two things that should not be resorted to prematurely: em-
balming, and divorce.
We have no brake on impetuous divorce in many States today. The

least we can do
' 

in that event, is to try to protect the welfare of any
children in the family, and to try to make the economic incidents of
divorce realistic, fair, and equitable.
And I think it is a monstrous thing if we fall down, as the law

continuously does in many states, on the enforcement and collection of
court orders for support and alimony. Well over 50 percent of all
such orders throughout the country are violated.
And this occurs even in States where the money must be sent to the

court rather than to the spouse, and where, purportedly, they have
followup and check when someone gets in arrears.
Michigan is the only State I know of that's doing a first-rate job in

assuring the enforcement and collection of support and alimony. The
rest of the States are doing a very poor job.
This adds to the cost of public welfare and assistance. AFDC is

bloated—or inflated—with some of these cases. It leads to utter dis-
respect for law and the legal process, and we're talking about an
area where the citizen has the most frequent contact with the law and
administration of justice, with the possible exception of the traffic
court.
It is the divorce court or the matrimonial court which most often

comes in contact with citizens. In some states these cases—matrimonial
cases—now constitute 70 percent of all litigation being filed in the.
State. In New York it is over 50 percent of all actions commenced in
the court of original jurisdiction—matrimonial cases.
We're talking about more cases by far than those involving collisions

or automobile accidents—what, at law school, we call tort actions—
plus contract actions, plus property actions.
You put them all together and you haven't got the volume of litiga-

tion we're talking about right here. And over and beyond that is all
of the domestic relations or family court business, which in New York
City exceeds the aggregate of the criminal courts.
Now, I suggest, respectfully, that it is of utmost public importance

that this area of law be administered thoughtfully, justly, and that
there be an assurance that the equal partners of marriage get a fair
distribution of whatever it is that the marriage produced.
I think that the everwhelming trend in this country is in that di-

rection, plus a lowering of the amount of alimony available and the
insistence that alimony be regarded many times as an interim, or
temporary, thing.
I think it is somewhat accidental that we have the necessity for the

proposed amendment. I think it grew out of failure to look at the-
whole problem as an economic package, the way we must do since.
we've had no-fault divorce reform in this country.
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I apologize for having gone on so long, but I'm trying to give you
my philosophical set insofar as the problem is concerned.
Ms. SPELLMAN. I appreciate that. Having served in local govern-

ment for a long time before coming here, I'm thoroughly aware of
the really great number of women who are on welfare, getting AFDC
because they're just unable to collect alimony.
I'm also aware of the fact that even when alimony payments are

being made, and are being made faithfully, the women oftentimes
can't use that money to make certain contracts—to buy a house, for
instance.
Mr. FOSTER. Sure.
Ms. SPELLMAN. The banks would not recognize that as income, feel-

ing that it was too "iffy"—as you said, a "sometime thing."
Mr. FOSTER. Statistics would support them in that, incidentally.
Ms. SPELLMAN. On another subcommittee which I am, a member of,

we have had to pass legislation saying that people can't be discrimi-
nated against because of marital status, and what we are attempting to

• say there is that alimony money is real money.
But we can understand, with the history of alimony, that lenders

are skittish about putting their faith in that kind of money.
I think you've put it as well as I've ever heard it: Alimony equals

dependency; and it just doesn't spend like real money in some cases;
it's really quite difficult.
I wanted to ask you just a couple of questions. I understand that

you're not appearing here in the capacity as chairman of the family
law section of the American Bar Association.
Mr. FOSTER. I had no advance clearance for my appearance. It might

be that my testimony would be subject to ratification; I'm not sure.
Ms. SPELLMAN. Are you aware that the Bar Association, in 1974,

approved a Unifrom Marriage and Divorce Act, which included de-
tailed economic provisions to protect the wife and the children, recog-
nizing the economic contribution of the homemaker along with her
special problems in getting a job and raising a family?
Mr. FOSTER. Yes; I was one of the legal consultants to the National

'Conference of Commissioners on Uniform State Laws—from, the
family laws section to them—for the formulation of the Uniform
Marriage and Divorce Act.
Second, I was the prinicpal draftsman of the competing proposed

uniform act that the family law section devised, and we succeeded in
getting the commissioners to compromise—to change some of the
terms of the Uniform Act, and eventually reached an agreement. So,
I'm painfully aware.
Ms. SPELLMAN. I wonder if you, as an individual insider, might have

knowledge as to why the bar association informed our subcommit-
tee staff that they no longer maintain a policy in this area?
Mr. FOSTER. I'm concerned that there may be some kind of communi-

cation failure or misunderstanding, or somebody made some unfortu-
nate remarks to your committee counsel.
I do know that before we can officially or publicly give anything

in the way of an endorsement, we've got to get advance clearance from

•
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the board of governors. And there's also a procedure for gaining ap-
proval of anything that comes out of our section in the way of a
resolution.
Now, there is no immediate pinpointed resolution dealing with the

specific topic before your subcommittee this morning. There is a gen-
eral proposition, particularly a lot of the philosophy, that I have'
espoused here this morning. It is approved—has been supported—by
the American Bar Association and its family law section.
I don't think there's any disagreement from that quarter on what

I've said. There is the lack of "Good Housekeeping seal of approval"
on my prepared statement.
Ms. SPELLMAN. That's reassuring. I'm glad to hear that.
The bill, as written, makes no distinction between no-fault divorces,

which you allude to as being most common, and divorce which is based
on serious fault, such as desertion or felony conviction. In your opin-
ion should a distinction be made?

Ir. FOSTER. Well, in the background here is the matter of the ne-
gotiation of what usually are called seperation agreements, in some
States property settlements.
And in the negotiation between lawyers representing clients—the

husband and the wife—there have been certain bargaining leverages.
One obvious bargaining leverage is one party may be very anxious
to get out of the marriage, and the other party indifferent or even
wanting to retain the marriage.
That makes a difference in what ends up being the financial terms

of the separation agreement. It may even affect custody and visitation,.
I think, often—unfortunately. So, you've got that sort of thing.

Second, before no-fault divorce became so common, a contested
divorce in many States was very difficult to obtain. Pennsylvania re-
mains one such State today. New Jersey, before they had their 18-
month separation provision, was a difficult State in which to obtain
divorce. Massachusetts would be another one.
On the other hand. Kansas—you couldn't successfully defend, no

matter what your defense was, because the climate there was that the
wife wasn't bothered with it—one of them wants a divorce, let's have
the divorce and avoid the traditional defenses which existed histori-
cally.
So your leverage before no-fault was that if you wanted to fight

the divorce, and make a contested matter out of it, you were in a posi-
tion to gain concessions—economic, custodial, or otherwise—from the
other party.
Now that leverage is all gone, and I'm not disappointed that it's

gone if you have a fair ball game left over so that you have some
protection 'against economic hardship in the alimony situation, and as
long as you have fair treatment of both on the distribution of what has
been produced by the partners during the course of their marriage.
So that, as I see it, is the problem. Most divorces now, where you

have a combination of no-fault and fault grounds, most divorces are
occurring on the no-fault ground. New York, for example, the great
majority of the cases-70 percent, perhaps, of all the divorces are on
the living separate and apart grounds rather than the adultery, or the
imprisonment, or the abandonment grounds.
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MS. SPELLMAN. Does it make a difference in the settlements when
they are no-fault as opposed to adultery?
Mr. FOSTER. It makes a difference in New York, because in New

York, if a wife has been found guilty of adultery, that is an automatic
bar to any alimony.
That same wife in New York will not get any part of the separate

property of the husband. She is limited to a share in jointly owned
property—joint bank account, perhaps. If they owned a home or co-op,
she would get a share of that.
Most serious consequences can occur where the wife is penalized

in that fashion.
Ms. SPELLMAN. What if it's the husband?
Mr. FOSTER. The husband can't get alimony in New York 34 States,

to my recollection, now permit the husband to be awarded alimony.
The remainder of the States do not, as yet, have any provision.
Ms. 'SPELLMAN. What if the husband is charged with adultery what

does that do in the settlements?
Mr. FOSTER. It might depend if we're speaking, say, of a 'Congress-

man 
Ms. SPELLMAN. Let's not. I think if you're speaking of a Congress-

• man, his wife would get him just before the next election.
[Laughter.]
Mr. FOSTER. It would depend on what the livelihood, what public

scrutiny he is subject to, and so on.
• It can be a matter Of major concern to men in various occupations
. that they not be sued for divorce on the grounds of adultery. Just to
take a, better example, let's suppose an Episcopalian minister instead
of a Congressman.
Ms. SPELLMAN. Does the court view it differently, though, if they

were just John Jones and Mrs. Mary Jones? Does the court see it as
serious in the case of a man's committing adultery?
Mr. FOSTER. There was a double standard at one time in States such

as Kentucky and North Carolina. This very thing was in a North
,Carolina case which points out the distinction between the husband
and the wife vis-a-vis the adultery grounds for divorce.
It points out that as long as the husband "flits about from one soiled

dove to another"—I'm quoting the court's language not my own—
"he is not subject to divorce on the grounds of his adultery."
But if he had a relationship that is somewhat meaningful with a,

woman other than his wife, then that continued cohabitation, a big-
oinous situation, can be a ground for divorce.
The wife—one slip from virtue—is enough she's had it. At her

husband's pleasure he can turn her out of doors and cut her off from
all financial support.
Ms. SPELLMAN. I do want to give my colleague the opportunity to

ask questions.
The gentleman from Iowa, Mr. Leach.
Mr. LEACH. I would like to pursue this a little bit further. Currently

• the legislation has no provisions for fault. The question, then, is: Do
you think there should be any provision for serious fault or any excep-
tion whatsoever ?•

•
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Mr. FOSTER. No, with the qualification—the bill as drafted proposes
a 20-year marriage as a basis for assertion of espousal claim and the
kinds of benefits we're talking about.
I think I object to the 20-year limitation here, the same as I do in

the Social Security Act.
Mr. LEACH. 'Should there be any specific year limitation?
Mr. FOSTER. I think that you might have a 2- or a 5-year limitation

.and be able to justify it on the ground that marriages of very short.duration are quite distinguishable from those which have longer dura-tion. And the equities certainly build up in favor of what is todayeven retrospectively a longer marriage.
I think we certainly can agree that' fairness must be accomplished,but if we're talking about a teenage elopment which lasts for a year ortwo having extremely economic consequences, then I think there's adifference.
Five years, perhaps, would be a reasonable cut-off point if you in-sist upon having one; but note that it isn't necessary to have such acutting off point if you have a formula based on number of yearsmarriage during the time the question or other benefit was building up.

iAnd f you have that kind of formula, I don't see any need for a20-year limitation at all. The wife of many years will, obviously, endup getting half of whatever the formula of years has served in theduration marriage may be.
Mr. LEACH. Let me just make sure I clearly understand responseon the first question, which was that there should be no considerationof the length of the marriage whatsoever; would you stick with thatarbitrary criteria under any circuinstance ?
Mr. FOSTER. Yes, I would, and I would cite as authority the lawof the great state of Iowa, which so provides.
MS. SPELLMAN. Now, how did you pick Iowa?
(Laughter.]
Mr. FOSTER. Well, I pick Iowa because I have heard what the word"Iowa" means—it means "sleepy ones."
Ms. SPELLMAN. Did you know that, Mr. Leach?
Mr. LEACH. "Sleepy" but "very savvy."
r Laughter.]
Mr. FOSTER. You see, at one time I was a Corn Husker, and aSooner, and a few other things.
Mr. LEACH. Well, I have nicr further questions. Thank you.
Ms. SPELLMAN. There are just a few that I want to ask just to getsome answers into the record. Do you think that H.R. 3951 infringesupon States' rights?
Mr. FOSTER. Not at all; quite to the contrary, it furthers them.Ms. SPELLMAN. Would this bill interfere with property division atthe State level, or would judges take the pension split into consider-ation when awarding the settlement?
Mr. FOSTER. I would believe the latter, particularly if you have stat-utory guidelines which, I think, are needed by States in this area.
Ms. SPELLMAN. I think that's an important point to make to some

of our colleagues who see this above and beyond the usual split.
Mr. FOSTER. It's not a bonus.

1
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MS. SPELLMAN. It would just be considered to be part of the prop-
erty that's being split.
It has been suggested that a compromise position might be to re-

quire the Civil Service Commission to honor State court orders in
view of the mandatory division proposed by this bill. Would you
feel that that might be a compromise for that position?
Mr. FOSTER. I think that there would be considerable merit to that.

Right now I am aware that there is a great deal of trouble under the
existing law in trying to garnishee, with federally imposed percent-
age limitations, in States which have no such limitations under local:
law.
I would suggest that there is an area that needs attention also.
Ms. SPELLMAN. On the other hand now, would you feel that that.

would truly be an equitable way to handle this bill, to just take that
fallback position? Or do you think that it would be a much fairer-
kind of settlement upon the spouses to deal with the bill more as it •
exists today?
Mr. FOSTER. I would be reluctant to make that decision, because I

don't have the advantage of all of the information that you and this
committee have.
Ms. SPELLMAN. That, I think, will pretty much take care of those.

questions that we felt we needed to have answers to in the record.
I think your testimony has been invaluable. We certainly do thank,

you for taking the time to come before us.
Mr. FOSTER. Thank you for listening to me. It's been a pleasure to

be before your committee. I, as a citizen, feel a great deal of con-
fidence in the sincerity, and the integrity, and the public concern the
chairwoman has shown. And I'm sure that Mr. Leach has given you
full support.
Ms. SPELLMAN. He's been a very faithful member.
I must say I think your students are very fortunate.
Mr. FOSTER. Thank you.
[Whereupon, at 9:40 a.m., the hearing was adjourned.]

0
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ANNUITY PROVISIONS FOR FORMER SPOUSES

WEDNESDAY, JUNE 15, 1977

U.S. HOUSE OF REPRESENTATIVES,
CommrrrEE ON POST OFFICE AND CIVIL SERVICE,

SUBCOMMITTEE ON COMPENSATION AND EMPLOYEE BENEFITS,
Washington, D.0 .

The subcommittee met at 9:30 a.m., in room 304, Cannon House
Office Building, Hon. Gladys Noon Spellman presiding.

Mrs. SPELLMAN. The subcommittee will come to order.
The subcommittee has convened this morning for additional public

hearings on H.R. 3951, a bill to provide that a former spouse of a Fed-
eral employee who is married to such employee for 20 years or more
shall be entitled to a portion of such employee's annuity and to a por-
tion of the annuity of any surviving spouse of such employee.

Before getting underway, I'd like to clear up just a couple of mis-
conceptions because misinformation abounds.

First, I want to reiterate that there is, in fact, a very real and legal
need for this bill. I have many times during these hearings spoken of
the human needs, and I won't go back into it this time, but if there is
no objection—and since, at this moment, I'm the only one here I guar-
.antee that there is no objection—I'm going to place into the record an
article by Richard Cohen, which appeared in the Washington Post on
April 5 of this year.
I hope, incidentally, that everybody reads Richard Cohen's column.

I know that I do regularly. Almost always he sees things as I see them,
which makes them right, of course; and he says things as I wish that
I could say them. He has real depth and compassion and understand-
ing and empathy, and I just hope that someday he'll be publishing
a volume of his columns, because I intend to race to the store and pick
,one up.
I assure you this is not meant to be a commercial for Richard Cohen.

I'm not his mother, or his sister, or his cousin, or his niece, but I am
just one of his ardent fans.
I am going to put that column into the record because, once again,

he hit the mark when he concluded that there is justice in sharing the
retirement annuity.
[See p. 138, for article referred to.]
Mrs. SPELLMAN. Regarding the legal justification, we have, today, a

dichotomous attitude in our Federal Government. We recognize that
domestic relations matters should fall within the purview of the States,
but we refuse to honor the decrees of the State courts when they award
a share of an employee's retirement to a divorced spouse.

(57)
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As a matter of fact, only in recent years has the Federal Government
even allowed for the garnishment of annuity checks of Federal retirees
for purposes of child support and alimony.
There are over 30 States which recognize, by law, that an employee's

retirement interest is a property right earned by both spouses, directly-
and indirectly, and, therefore, that it is to be shared accordingly.
Now, despite those determinations on the parts of the States, and

despite the fact that all States provide legal processes by which all of
its people, including Federal employees, may obtain divorces and so,
forth, the Federal Government, which requires States to honor each
other's laws, will itself do so only on a limited basis where Federal
employees are concerned.
A reading of the constitution would, certainly, convince anybody

that it was not meant to apply one way to those who are non-Federal
worker force, and another way to those in Federal service.
Now, the committee does find some problems with the bill, and, as

I'm sure I've said before, it's the general rule of the full committee
that lepislation should be prospective and not retroactive.
For this reason as well as others, members of this subcommittee de-

termined from the outset that the bill will be amended to make it
applicable only to divorces which occur after the enactment of this

This incidentally, has been agreed to by Congresswoman Pat
Schroeder, the principal sponsor of this venture, who, incidentally, is•
our first witness today.
Pat, we are delighted to have you here. I've had the opportunity to

talk with you many times, but others haven't had the opportunity, so
we're very pleased to have you here today.
Ms. SCHROEDER. Well, thank you, Madam Chairman, I certainly

thank you for the opportunity of appearing here. In these hearings on
H.R. 3951 I think it's very, very important that we move ahead, and Ithink what you've done has been quite courageous.
If it's all right with you, I'll put my long, formal testimony with

addenda in the record, and give a short summary informally of what
I have seen.

MTS. SPELLMAN. That will be very good.

STATEMENT OF 'EON. PATRICIA SCHROEDER, REPRESENTATIVE IN
CONGRESS FROM THE STATE OF COLORADO, ACCOMPANIED BY
LINDA ITTNER, STAFF ASSISTANT

MS. SCHROEDER. First of all, with me on my right is Linda Ittnerwho is on my staff, and who has been working very hard on this bill.I suppose the real problem, and the cardinal rule I've broken indrafting this legislation, is the putting of Members of Congress underit. I think we find an awful lot of flak and a lot of misinformation, anda lot of hysteria, because the one thing that we love to do around hereis legislate for everyone else.
And I think that is where a lot of the misinformation has eminatedfrom. It's when your own ox is gored that you try to find some way to -divert it and throw up all sorts of smoke screens that really aren'tthere.
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So, I'm going to try to attempt to put some of those smokescreens
down that we've heard about, and try and explain what the bill really
does, and encourage people to read the bill before they jump to all
sorts of conclusions which are being jumped to right and left.
My initial conversations in developing this bill was that I almost,

felt apologetic because we haven't done enough. So, I'm a little over-
come by all of the people who think that it's gone way too far.
I really don't see much of any way we can compromise it. I think

it's just a tiny beginning toward the way we're going.
The developments that led me to move into this area and write the

bill is, first of all, the divorce rate in the United States has doubled in
the last 10 years. It's one of those great American institutions that we
don't talk about on the Fourth of July, but it's happened, and we must
deal with it.
Second, There's been a phenomenal trend toward no-fault divorce,

• so all the old fault notions, basically, have been thrown out by most
States. As a result, divorce can be obtained by unilateral demand al-
most anywhere in the United States.
Now, Congress—and I remind you Congressmen and Senators aren't,

under social security—in 1965; 12 years ago, had absolutely no prob-
lem amending the Social Security Act that would provide benefits to
divorced spouses who had been married for 20 years.
In essence, all this bill does is bring the Federal retirement in line

with what we did 12 years ago in social security. As I say, it's incred-
ible that 12 years later we have such difficulty dealing with that; I
still can't help but believe it may be partly because our own annuity is
tied into it.
What the bill in essence does is what we did with social security,

to provide benefits to any male or female who's married for at least
20 years to a civil servant. I remind you, it's 20 years before it vests,
for entitlement to a pro rata share of the employee's retirement an-
nuity and death benefits.
Now, once again, that doesn't mean they get everything. They get

a pro rata share, so it's not winner take all or any such thing.
The former spouse who remarries before the age of 60 would lose

annuity rights. Again, that's one of those compromises that I'm sure
we should put in there, trying to deal with it in the same manner
that we dealt with it 12 years ago.
I can't emphasize enough that this chancre would cost no money.

We don't increase the annuity; it would just take the same annuity
and share it in a pro rata form. So, it's no additional cost.
The problem is with the Civil Service Commission's policy toward

divorced people which I think must be revamped.
A Federal employee is prohibited right now, from naming a former

spouse as recipient of his survivors benefits. I think that, in a good
many instances, people might want to do that.

Also, Federal annuities are immune from State court orders, and,
so, keeping that in mind, let me go through some of the questions
that I've heard asked most about this bill, and try to answer them.

First, the Civil Service Commission has said that this retirement
system is a staff retirement system with no obligation to ex spouses.
Well, on that basis, they really fail to recognize the whole economic
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theory of human capital. What they are saying to anyone in a mar-
riage is if you really want to protect yourself, you'd better go out and
vest your own pension from day one, and you'd better work, forget
staying home and all of that, because it's every person for himself.
That appears to be the Civil Service Commission's viewpoint. I

'find that quite archaic. It's also like saying all benefits—and I cer-
tainly think this is a fringe benefit—all fringe benefits in civil serv-
ice are only for the person employed, and whatever they do with it is
their own business.

Well, I don't know of that being applied in any other area. Most
courts, most States, almost everywhere else looks at the family as an
economic unit, and they feel that the woman is giving her services,
or the man is giving his services, in return for the other one making
their contribution at different levels. But you share what's brought
home, and you share the fringe benefits, and you share the health
benefits, and you share the life insurance benefits, and you share all of
those types of things.
So, I think that the Civil Service Commission's position on that is

really out of date I can't emphasize enough that we, if we really are a
society that values home and family, if spouses are going to have a
choice as to whether or not they work inside or outside the home, we
must remedy Civil Service Commission's approach to this. Otherwise,
no attorney and no financial planner with any sense could ever tell a
woman that she dare stay home if she is at all concerned about her
long-range security.

Secondly, they are also saying—and others are saying it too—"Well,
we're turning this into a welfare program; this is interference in pri-
vate matters, and so forth and so on.
Well, let's just hit that for a couple of fast things. First of all, in the

retirement system and the annuity system, the employee does make
a contribution, but so does the Federal Government. They are making
a matching contribution.
So, it seems to me that the Federal Government should have some

decision as to what happens to it. It's not like it's 100 percent yours
all the way down the line.
You look at social security where, again, I remind people we've

already acted, the contribution is made by the private employee and
the private employer. The total sum of that money is coming out of
the private sector.
Now, because we've dumped some welfare programs into the social

security trust fund, granted, we've had to add revenues from some
other places. But that was not the employees' and the employers'
fault.
So, if you're going to make the welfare argument, you certainly

should have made it way, way back under social security.
I have a much better case to plea for people with the Federal

annuity, because at least 50 percent of it is coming out of Federal
funds, whereas with social security contributions were coming out of
private funds into the trust fund.
I don't think that you can really say that it's a welfare system. Not

only that, we're not giving everyone vested rights instantly it's after
performing 20 years in the family unit. That's not openinci Pandora's
box, I don't think, by any means.
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And, again, I just think that those are earned rights. They're not
welfare rights. There's a great difference between earned rights and
welfare rights, and people who are throwing up this whole welfare
thing are not looking at the human capital theory and the family as
an economic unit. They are not looking at those economic theories
which is what most people go by today.
I really find that is one more smokescreen that's coming up.
And then I hear the freedom-of-choice argument. People are saying,

"Well, we must have a freedom of choice."
Well, you know, I see that as kind of a joke, because there is no

freedom of choice right now really. I've had many Federal employees
write to me, totally outraged, that they are currently prohibited from
naming an ex-spouse as the recipient of their survivor benefits.
That's no freedom of choice. It is absolutely mandated that you

cannot do it. They may have an ex-spouse—they may not have re-
married; the ex-spouse may have the children and they may want to
do that just as a security, but they're told no.
Yet we're told we can't change it because we will be denying free-

dom of choice. So, I think, once again, it is another smokescreen that
gets thrown up.
I think that all of these things can be dealt with in here. What we

are allowing, again, is freedom of choice, to some extent, with people
knowing what the ground rules are. That is, perspectively, when you
sign up, if you're married 20 years, your spouse has a right to part of
it, and the next spouse, if there is one, will have a right to the next
part of it, and so forth and so on. And I think that makes an awful
lot of sense.
A lot of people say that this bill is very inflexible, because it doesn't

take fault into account. Fault is going out of the divorce laws. Since
the early seventies, there are now only three States that don't have
some form of no-fault divorce.
I don't think that any of us are naive enough anymore to believe

that anything breaks apart 100 percent because of one person's fault.
It usually takes two to make a fight. One may be more quarrelsome
than the other, but you still have to have two, or you can't get the
sparks going.

It just appears to me that, again, since we're basing it on 20 years,it's not after overnight marriages that we're vesting people. If it's
been 20 years, you haven't been able to get along, and you still thinkyou've been living with somebody who's 100-percent guilty, and then
you decide to get a divorce, again, it's another smokescreen. I just
don't see it as reasonable response.
Then I hear people saying this is a means to usurp State authorityover divorce. It's no such thing. In fact, right now State law is beingthwarted by the Federal statutes. We are now immunizing Federal

pension from State orders.
So, if you believe in States' rights, we certainly shouldn't allowthe Civil Service Commission to immunize someone's pension. If

some court holds that your pension, your annuity, or your survivor
benefits, are part of the community property or part of the familyproperty that is to be divided, they give you an order, the Feds thumbtheir nose at the State courts.

92-835 0 - 77 - 5
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And since there's no such thing as a Federal divorce decree, there's
no way to get to it. So, again, if you're arguing states rights, you're
arguing the wrong thing, because we're thwarting them right now. And
this would, really, be more in compliance with what is going on if
they're moving in that direction.
Well, I could go on forever. There are several things that, I think,

really should be pointed out. No. 1, there's a move in the House that's
very interesting going on—with conservatives, the Black Caucus,
women, all sorts of people—moving to allow homemakers to create
their own IRA accounts.
And I think this is recognition by the Congress that the human

capital thing is very, very important. We are beginning to see much
greater awareness that the fastest growing property group in America
is female, because we tend to live longer.
And very often we've done all the things we were told to do in

society—stay home, take care of the children, be a good role model.
And if you get thrown out or divorce comes along, and there's no re-
course for you, what do you do?
You're either on welfare, which is a tremendously devastating thing,

or you find out that the Federal laws didn't really protect you—which
they don't right now. You thought you had a part of that annuity; you
thought you had something. Only its surprise, it isn't. It's his own
private treasure—or her own private treasury—and you can't touch
it, you know.
I don't think that's what we want to perpetuate.
I think if you look at ther countries in the western world, you'll find

we're way behind. Canada and West Germany have moved ahead very
rapidly in this area, and they have gone much further than we have.
I have submitted for the record reports on pension sharing in Great

Britain, France, Germany, and Canada, as prepared by the Library
of Congress, and I would like to include that in the record. I think
it's a good thing to show how far behind we really are, and what's
going on in the world.

Also, we have an endorsement from Parents Without Partners, a
group which is especially concerned about this whole area of the
quality of life of a person without a partner when a marriage
disintegrates.
I appreciate the opportunity to appear; and I appreciate the gen-

tlewoman's courage in taking some of the flak that I know she is tak-
ing, because we've shared it equally in the cloakroom when the doors
were shut—when they come running at you at 60 miles an hour say-
ing. "How could you do this?" "insane," "horrible," "terrible," "give-
away program."
And I must say, as a legislator, that I'm amazed at how those argu-

ments change back and forth; one day we're protecting women and
the next day "They deserve what they got," and "They got such a good
deal that they shouldn't get a dime."
So, you know, it depends on where one sits, I guess, anyway.
I do commend you for all of your hard work.
[The complete statement follows:]

4
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Testimody on H.R. 3951 by

HON. PATRICIA SCHROEDER

before the

Subcommittee on Compensation and Employee Benefits

June 15, 1977

In August, 1975 I testified before the House Select Committee
on Aging about the economic problems of elderly women. My
interest in pension rights was stimulated by later testimony
before their Subcommittee on Retirement Income and Employment
presented by Arlene T. Shadoan and Paul S. Nathanson of the
National Senior Citizens Law Center.

Their testimony took on flesh and bones as I remembered the
many people who had called or written me in shock when they
realized that when a long marriage ended in divorce they had
no security. They were unable to find a job because of high
unemployment and lack of recent paid work experience. They
were dropped from pension health plans and found it difficult
to get health insurance. Since federal workers are not covered
by Social Security, their spouses and widows are not eligible
for Medicare. To help remedy some of these problems, I intro-
duced the Federal Retirement Income Equity Act in the 94th
Congress and re-introduced it this Congress.

The bill, H.R. 3951, would amend the Civil Service Retirement
System to entitle former spouses of federal employees - both
male and female - to a pro-rata share of retirement and death
benefits, if married a minimum of 20 years. Their share of
the benefits would be based upon the number of years of marriage
over the number of creditable years of government service.
Those married the entire work period would be entitled to up
to 50% of the annuity. Since this proposal splits the current
benefits, there is no additional cost to the retirement system.
Former spouses who remarry before age 60 lose their annuity
rights.

Since there has been much discussion about the pension rights
of the employee's second spouse, I want to emphasize that the
death benefits would be divided between the former spouse and
the surviving widow. The widow would be entitled to at least
half of the death benefits, regardless of the number of years
married to the retiree during covered government employment.
This is a formula that many federal workers find equitable,
considering that the first marriage •lasted a minimum of 20 year:.
In the event that the Federal employee chooses a lump sum pay-
ment instead of an annuity, the former spouse would be entitled
to a portion of the lump sum payment based on the same ratio of
duration of marriage during years of creditable Federal service.
The bill as introduced becomes effective for those who divorce
and retire after enactment of the bill.
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This bill is based upon the thesis that marriage is an economic
partnership. It is my contention that the former spouse made
a significant contribution to the employee's ability to earn
the wage and consequently receive the pension. While there is
no dispute that homemakers perform valued services for their
families and society, it is frequently argued that pensions
are an earned retirement benefit. However, I think it is
important that the concept of earned benefits be applied to
those homemakers who, after contributing substantially to an
economic parternship, find themselves divorced in their middle
years, unable to find work and ineligible for Social Security.
A similar concern was expressed in the 1963 report of the
President's Commission on the Status of Women. It affirmed
that -

Marriage as a partnership in which each spouse
makes a different but important contribution
is increasingly recognized as a reality in this
country. Durina marriage each spouse should
have a legally defined substantial right in the
earnings of the other, in the real and personal
property acquired through those earnings, and
in their management. Such a right should be
legally recognized as surviving the marriage in
the event of its termination by divorce, annul-
ment, or death. Appropriate legislation should
safeguard either spouse and protect the surviving
spouse against improper alienation of property
by the other.

Although this bill applies to both male and female federal
employees, since 60% of the women in our society are full-
time homemakers it will initially benefit women more than
men. However, as the number of employed women increases,
more men will become entitled by the provisions of the bill.

We are a society which places value on home and family, en-
couraging women to stay home to take care of children.
Yet one of the most severe forms of economic discrimination
is that we fail to attach an economic value to this service.
This feature of pension portability and earned right for the
homemaker is essential if spouses are to have a choice
whether to work inside or outside the home.

Homemakers have provided a variety of services to our society
for which they have not been compensated. Community organiza-
tions, hospitals, schools, and churches have depended heavily
upon the voluntary services of homemakers. They have freqently
been the backbone of the"people programs" in our cities, towns,
and rural areas, organizing and running programs that serve
people in need, ranging from children and youth to the elderly.

Recent Census Bureau statistics indicate that women outnumber
men by 4.1 million among the Nation's elderly and that the gap

will widen to 6.5 million by the end of the century. According
to the March 1975, census figures there were over 5 million



65

women over the age of 65 who live alone, and half of that number
are living their last years below the official poverty line.
Most of these women have not always been poor, but their circum-
stances have deteriorated with advancing age. What happened
to them is not inevitable, but rather the result of discrimina-
tion throughout their lives which strikes its cruelest blow at
the end. It is my view that our public retirement system con-
tributes to the economic impact of sex discrimination and
punishes women for their traditional roles of wife and mother.

The fact is that although more than 3 million employees rely
on the Federal Civil Service Retirement System for retirement
benefits, the Federal pension plan fails to provide economic
protection to the former spouse of a Federal worker. This
failure in the system leaves the dependent spouse with no
direct retirement benefits despite many years working for no

pay manaaing a home, raising children, and contributing time
and effort to the marriage. Although the number of women in
the labor market is increasing, the majority of women are still
homemakers, and have no independent retirement benefits.

It is time that Congress look at the Federal retirement system.
I do not think it was the intent of Congress to deny old-age
protection to these former spouses.

The divorce problem today was not envisioned in 1920, when
the Federal retirement system was established -- 15 years
before the creation of the Social Security system. Today
the family unit is no longer as durable as in the past.

The United States has the highest divorce rate in the world,
according to statistics compiled by Paul C1 Glack, Senior
Demographer of the Bureau of the Census. In 1973 there
were 4.4 divorces per thousand population in the United
States, compared with 2.1 in Great Britain, 1.7 in Canada,
and 1.4 in Germany. All of these countries have experienced
rising divorce rates in the 1970's because of the liberali-
zation of the divorce codes.

In the United States the divorce rates have doubled between
1960 and the mid 1970's. In 1975, for the first time, the
number of divorces peaked at an annual one million, while the
number of marriages declined to 2.1 million.

Census statisticians Paul C. Glick and Arthur J. Norton,
tracing probable future trends in divorce rates, projected
that 25 - 29% of the marriages of young women in their late
20's and early 30's would end in divorce. Looking at the
prospects for older women, they project divorces for 19%
of the women ages 45 - 55 and 12% for those between the ages
of 65 and 75.

In March 1976, there were 2.8 million men and 4.4 million
women who were currently divorced and who had n2t married,
according to Census data issued January, 1977. This data
.phows a greater likelihood of remarriage among men. Five
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out of six divorced men remarry, compared to three out of
four divorced women who remarry.

More and more divorces are occuring at young ages. One-third
of the married persons 25 - 35 years old in 1975, may eventually
end their first marriages in divorce. The most typical age
for divorce after a first marriage is 25 - 29 years of age for
men and 20 - 24 for women. The most typical ages for
remarriage after the first divorce are 25 - 34 for men and
20 - 34 for women. Furthermore, a growing proportion of
recent second marriages may end in redivorce. Census pro-
jections are that 4/10 of the persons in their late 20's and
early 30's may expect their second marriages to also end in
divorce.
"A marriage squeeze" developed in the 1960's and continued
into the 1970's. This occurred because women born during the
upturn of the birth rate in the 1940's and early 1950's were
reaching their maximum period for entering first rarriages
2 to 3 years before men born in the same year. As a result,
in recent years there has been an excess of women of marriag-
eable age. Because of the sharp decline in the birth rate
during the last 15 years, a reverse form of "marriage squeeze"
will develop by 1985 and last for 10 years or more. During
this period there is likely to be up to 5% more men than
women in the ages when first marriages are usually most
frequent.

The statisticians suggest that the "marriage squeeze" and
the shortage of eligible single men may have exerted pressure
on older, unhappily married men to disrupt intact marriages,
increasing the pool of eligible partners. It would have had
a simular effect on young, unhapply married men, who after
divorce could select remarriage partners from numerous
eligible, unmarried women.

Some have argued that divorce settlements are a sufficient
means to deal with the problems resulting from a divorce rate
that has doubled in the last 10 years.

However, the trend in divorce is toward no-fault settlement
with spousal support for limited periods if granted at all.
In fact, a September 1975 survey conducted by Market Opinion
Research revealed that only 14% of divorced women were
awarded alimony, while only 44% of the divorced mothers were

awarded child support. Moreover, less than half of the pay-
ments arrive regularly, with compliance dwindling to zero as
the years pa.is.

Finally, alimony and child support cease suddenly with the

death of the breadwinner -- leaving absolutely no security
for the later years.

Acknowledging the gaps in the legal system's protection of

homemakers, the Homemakers Committee of the National Commission

on the Observance of International Women's Year is publishing

booklets for each state to educate homemakers of their legal

risks and rights.

•
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According to former Congresswoman Martha Griffiths, Chair of the
Homemakers Committee, "Federal and state law in the common law
states, in general, do not give recognition to the economic and
social value of the homemaker's contribution". Speaking from
her experience as an attorney and member of the House Ways and
Means Committee, Mrs. Griffiths said that "far from being the
darling of the law, the homemaker is the most vulnerable woman
in society, with the least knowledge available to her of the
reality of her legal status".

In May, June, and July, the International Women's Year Commis-
sion will sponsor 56 state and territorial meetings which will,
among other things, focus on the homemaker's role and pending
legislation which would effect her wellbeing.

In 1965 Congress responded to the growing number of long
marriages ending in divorce by amending the Social Security
Act to provide benefits for a divorced wife who was married
a minimum of 20 years. Since federal workers are not covered
by Social Security, their former spouses do not receive this
basic protection.

It would be incongruous for Congress to recognize the needs of
Social Security recipients and ignore the former spouses of
civil servants.

Present policy does not respond to the need of divorced persons.
Civil Service Commission policy regarding divorced people must
be completely overhauled.

The Civil Service Commission argues that the Civil Service
Retirement System is a staff retirement system, as opposed to
social insurance, like Social Security. As a result, it
recognizes a limited obligation to certain dependents - which
does not include ex-spouses.

Second, present policy thwarts states rights by immunizing
federal pensions from court orders that award a portion of the
annuity to a former spouse.

Third, adherence to archaic rules. hkats widows, whose pension
rights should be considered vested. I received a shocking
letter from Mrs. Priscilla C. Leezy of Brentwood, Missouri,
who was married for 30 years to a federal employee before they
were divorced. Later they remarried each other. However,
even though Mr. Leezy had chosen survivors benefits with the
resulting reduced annuity, his wife of over 30 years was not
considered eligible for widow's benefits since he died before
they had been remarried a year. What kind of justice is this?

Those who oppose the concept of marriage as an economic part-
nership are raising a number of red herrings about this bill.

One. There are those who suggest passage of H.R. 3951 would turn
the Civil Service Retirement System into a welfare program.
This is nonesense since we are talking about spouses who have
dedicated at least 20 years to a marriage.
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Two. Another argument complains that H.R. 3951 would take
away the employee's freedom of choice. What freedom of choice?
Current law prohibits a retiree from naming an ex-spouse the
recipient of survivors benefits = and many federal employees
are burned up when they realize that they cannot designate
their survivor. However, a closer look at the law reveals
that this policy is inconsistent with others in the federal
retirement system. While employees are denied the right to
name an ex-spouse as survivor, they are permitted to change
the beneficiary for their life insurance policies. They are
allowed to switch beneficiaries since it is considered "the
intent of Congress", as expressed in 38 U.S.C. S 802 (g),
that "the proceeds belona to the named beneficiary and, no
other" -- regardless of Supreme Court decisions in California
or Texas. (U.S. Supreme Court, Wissner v. Wissner, 338 U.S.
655 (1950) and Free v. Bland, 369 U.S. 633 (1962).

Three. Others argue that the bill is inequitable because it
has no exceptions for fault divorce. What is ignored here is
that the national trend in divorce is toward no-fault --
"divorce on demand" -- with little grounds to fight it, even
for the innocent party.

Four. Others are concerned that a mandated division of
the federal pension steps on the toes of state courts. These
opponents seem to be convinced that the courts are doing a
fine job in dealing out justice for homemakers. The fact is
that the record is spotty -- it varies from state to state and
from judge to judge. Both husbands and wives involved in
divorce proceedings can recite litanies of inequities that
have been heaped upon their heads.

The conclusions of the International Women's Year state-by
state surveys entitled "The Legal Status of Homemakers" are
that the gaps in legal justice for homemakers are widespread.

Furthermore, this argument fails to take into consideration
that many of these people are unable to get adequate legal
advice and protection under the law because of their inability
to pay. While the poor have legal aid and the rich can buy
expert legal counsel, the middle class often is out of luck.

The issue before us is whether the former spouse has a vested
intsrest in the retirement benefits earned during the marriage.
It is an issue with which other countries are also wrestling.

This month the Library of Congress Law Library prepared a study
for me on pension sharing upon divorce in a number of countries.
It revealed that Germany and Canada are taking measures that
would compensate the homemaker for her non-salaried services.

In July 1976, Germany passed a marriage and family law reform
entitled "the Equalization in Division of Pension Expectancies".
This law recognizes pensions as being jointly earned by both
spouses to prcvide old age security of both insured and non-
insured spouses. There is no duration of marriage requirement

•
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and the law divides the pension on a pro-rata basis by the
ratio of work years to marriage years.

The law applies to pensions in the public as well as private
sector. If both spouses have their own pensions, half the
excess of the highest is transferred to the account of the
other.

In Canada on April 18, 1977, the Canadian Minister of National
Health and Welfare and Minister Responsible for the Status of
Women introduced an amendment to the Canada Pension Plan (CPP)
to permit equal splitting of CPP credits between husband and
wife upon divorce regardless of the amount of direct contribu-
tion made by husband and wife.

The aim of the proposed amendments is to retain the basic
characteristics of the CPP, which was begun in 1966 as a
compulsory, earnings related, contributory pension plan
covering all workers. The 2 groups exempted from coverage
are those in Quebec, which has a separate pension system,
and those with annual earnings less than the "basic exemp-
tion" of $900, who receive a Family Allowance. Finally, the
CPP provides survivors benefits for all widows and children.

Under the Canadian proposal, an individual's interest vests
after 3 years of cohabitation and credit splits would be made
upon application by either spouse within 3 years of the dissolu-
tion of the marriage. The amendment covers the ex-spouse
against disability and makes the child of the ex-spouse
eligible for survivor's benefits following the death of the
former spouse. The pension is discontinued upon remarriage,
but reinstated upon application if the second marriage is
dissolved.

The Candian proposal is retroactive, providing credit splits
for all years of marriage back to 1966 when the CPP was cre-
ated. Those already receiving CPP retirement and disability
benefits at the time of the credit splitting would receive a
new benefit amount calculated on the basis of the split.

A second amendment excludes "drop out months" of low or zero
earnings for those rearing pre-school children under age 7.
The amendment provides for equal treatment for male and female
parents by entitling a male parent who assumes the primary
child-rearing responsibility to the "special child-rearing drop
out months" exclusion when calculating average lifetime earnings
for benefit purposes and would be effective from the beginning
of the Canada Pension Plan, January 1, 1966.

Both of these amendments, if passed by the Canadian Parliament,
must have the approval of two-thirds of the provinces having
two-thirds of the Canadian population. The sponsors anticipate
the credit splitting proposal has the necessary support. Even
though the "child-rearing drop-out months" proposal has the
support of all the provinces except Ontario, because of its
population, Ontario's failure to ratify the amendment would
effectively veto the measure.



70

In comparison with the German and Canadian lows, you can sae
that my bill, H.R. 3951, is a modest proposal. it requires a
marriage to last 20 years before a spouse is enttlrd to benefits.
It is prospective, not retroactive. It guarantec.s half the

survivors benefits to the second spouse even whr1 not married
to the employee during the creditable years of service.

This bill is the bottom line. aather than talking about ways
to water it down, we should be discussing ways to beef it u?.

There are those who advocate a compromise on this bill which
I consider to be totally inadequate as a solution to the prob-
lem we face. I agree that it is essential to change the federal
statutes that thwart states rights in the division of marital

property.

However, to rely solely on new language requiring the Civil

Service Commission to honor state court orders is to deny

protection to the majority of former spouses who need basic
retirement security. It ignores those who are not fortunate
enough to live in the 8 community property states or the sev-

eral others, including Colorado, which consider pensions marital

property subject to division. Finally, it fails to set federal

guidelines that recognize the non-monetary contribution of the

former spouse.

There are several points about the bill whi
ch / would like

to address.

First, I want to emphasize that the 20 year 
marriage requirement

in H.R. 3951 was chosen solely for com
parability with Social

Security. I recognize that the 20 year cut off is 
unfair to

those persons married less than 20 years. A long range policy

should provide straight pro-rata benefits, 
so that those married

shorter periods would be entitled to fewer ben
efits.

In view of the Supremacy clause, it is essenti
al that the legis-

lative history of this bill clearly state t
hat this legislation

proposes minimum, not maximum, standards of 
protection. It sets

a federal guideline that anyone married 
20 years or more is

eligible for a pro-rated share of the benef
its. In no way, how-

ever, should the 20 year marriage requirement 
be construed so as

to limit the power of the states to divide 
marital property for

those married less than 20 years.

Second, although U.S. pension policy 
consistently cuts off pen-

sion benefits to those widows who remarry b
efore age 60, it is

based on the assumption that a wife is a 
dependent, who should

rely solely upon her spouse for financial 
security, without deve-

loping a credit record in her own name. 
It also assumes that

every husband has adequate income and 
retirement benefits for

himself and his spouse. This is misleading since a major
ity of

workers in this country -- either male or female -- do not

receive pensions. A 1968 "Survey of New Benefic
iaries" prepared

by Walter Kolodrubetz for the Social Sec
urity Administration

indicates that less than half the private 
work force is covered

by pension plans, in addition to Social 
Security, with only one-
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third of them ever actually drawing pension payments. Even after
the passage of ERISA (The Employee's Retirement Income Security
Act), it is estimated that half of the private work force will
continue outside private pension coverage.

Finally, others argue that while the provisions of H.R. 3951 are
important for the security of homemakers, they will burden female
employees who must share their pensions with divorced spouses.
It is my view that all legislation must apply equally to men and
women. Pension rights should vest with marriage, and the sooner
pension sharing becomes applicable across the board with all
pensions, the more equitable will be the economic consequences
of divorce.

I would like to submit for the record reports on pension sharing
in Great Britain, France, Germany, and Canada prepared by the Lnw
Library of the Library of Congress; House of Commons Bill Num;-_-er
C-49, amendments to the Canada Pension Plan; tha Congressional
Research Service's study on the effect of this bill on state law;
and a letter of endorsement for the bill from Parents Without
Partners, Inc.

Again, I appreciate the opportunity of appearing before the
Subcommittee.
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Parents Without Partners, Inc.
An international non-profit, non-sectarian educational organization

devoted to the welfare and interests of single parents and their children

May 17, 1977

The Honorable Patricia Schroeder
U. S. House of Representatives
603 House Annex #1
Washington, DC 20515

Dear Congresswoman Schroeder:

We are writing in support of H.R. 1703, and coirimend your efforts to extend to

the fouler spouses of Federal employees the same benefits Congress has already

granted to former spouses of Social Security recipients.

Parents Without Partners has been deeply concerned with the welfare of single

parents and their children for nearly twenty years. Since its founding in

1957, PWP has worked with over one-half million parents---two-thirds of them

women---and the membership has extensive first-hand knowledge of the struggles,

both financial and emotional, that single parents currently face.

National studies repeatedly show us that more and more children each year live in

single parent families, and they are most likely headed by a working woman whose

income is totally inadequate to meet her family's needs. In 1974 the median

income of single parent families headed by men was $12,000 compared to $6,000

for families headed by women. This wage gap has steadily widened throughout

the 1970's.

Therefore, if a woman works for part or all of her married life her income,

savings and pensions are much smaller than her husband's. After the divorce,

even if she is awarded alimony and/or child support by the courts, her chances

of actually collecting either are remarkably small.

Imagine how much worse is the plight of the wife who did what society told her to

do, and stayed home, caring for her husband and children and supporting their

endeavors. After the divorce, her chance at getting a job at all is not good;

her Chance at getting a job with a decent income and good potential for advance-

ment and future security is practically zero. We can only echo your words in the

Congressional Record: "...our public retirement system contributes to the

economic impact of sex discrimination and punishes women for their traditional

roles in society."

We urge the House to pass H. R. 1703 as an additional step toward ending this

discrimination.

Sincerely yours,

(2,441-64... ZiA-64,--

VirgAia Martin
Executive Director
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THE LIBRARY OF CONGRESS,
CONGRESSIONAL RESEARCH SERVICE,

Washington, D.C., March 18, 1977.
To: Hon. Patricia Schroeder (Attention: Linda Ittner).
From: American Law Division.
Subject: Effect of H.R. 1703, 95th Congress (providing a pro rata share of civil

service retirement annuities to former spouses of Federal employees), on
Stat,, law.

You recently contacted this office with regard to the potential impact on State
law of H.R. 1703, 95th Congress, a bill introduced on January 11, 1977, "to pro-
vide that a former spouse of a Federal employee who is married to such em-
ployee for twenty years or more shall be entitled to a portion of such employee's
annuity and to a portion of the annuity of any surviving spouse of such employee"
(123 Congressional Record, Daily Edition, p. H327).

Under the present Civil Service Retirement System, codified at 5 U.S.C.
§§ 8331 et seq., an individual is generally entitled to a survivor annuity only
if he or she is married to the annuitant at the time of such annuitant's retirement
(cf. § 8341 (b) ). Thus a wife, for example, who divorces her Federally employed
husband prior to his retirement is entitled to no share of his annuity, regardless
of how long they were married or the size of his pension.
H.R. 1703, as its title implies, is designed to deal with this situation, through

the enactment of a new 5 U.S.C. § 8338A, "Former spouse annuity" (§ 2(a) of
the bill). Under this provision, a former spouse would be entitled to 50 percent
of the retiree's annuity, if the couple has been married throughout the latter's
Federal service (§ 8338A (a) (1) ). Otherwise, a pro rata formula would be em-
ployed, based on the length of marriage/length of service ratio (§ 8338A (a ) (2) ).
Also, in the event of a post-retirement divorce, the former spouse would immedi-
ately become eligible for a portion of the annuity (§ 8338A (b) ). However, the
marriage would have to have lasted at least twenty years for any of the above
provisions to come into play (5 U.S.C. § 8331 (a) (22), as proposed by H.R. 1703,
§ 1 (a) ).
Two questions have been raised as to the possible impact of this requirement

on the States: (1) would the statute have the effect of jeopardizing awards by
State courts to spouses married less than 20 years and (2) how would it affect
di -or^e settlements in community property Jurisdictions?
With reference to (1), it has been suggested that if the Federal Government

sets the precedent of making no provision for a divorced spouse unless the mar-
riage has lasted for twenty years, individual States may then follow suit when
awarding alimony.
Except in community property States, to be discussed infra, there is a routine

State requirement that courts, when awarding alimony and child support pay-
ments, or in deciding whether such awards are justified, consider a wide variety
of factors, including the relative economic position of the parties (24 Am Jur 2d,
"Divorce and Separation," § 601). The presence or absence of pension rights
such as those proposed in H.R. 1703 would logically be considered by the court
in setting the level of such payments. However, it would not seem to be possible
under these statutes for a court to arbitrarily cut off or limit the payments, in
contravention of State law, on the basis of a Federal statute which did not spe-
cifically so provide. Should a State desire to impose a blanket cutoff of such
payments for any reason, such as the failure of a marriage to last for twenty
years, it would seemingly have to amend the pertinent statutory provisions.
Although H.R. 1703 might not have any direct legal effect on awards of alimony

in State courts, it could be argued that its enactment might have broader policy
implications which could eventually have some impact at the State level. That
is to say, it might come to be used as a guideline by courts in deciding cases, or
by legislatures in enacting statutes, affecting certain provisions setting standards
as to when a spouse gains some "vested" right in certain expectancies (pension,
insurance, trust, etc.). To clarify congressional intention in this regard, the
language of the bill might be amended to show what such intent is, or this canbe set out in the legislative history.
With reference to point (2), the general rule in community property States isthat pension due one of the spouses becomes part of the marriage "community"

(i.e., belongs jointly to the husband and wife and is divided equally at the timeof divorce) if it arises from a contractual obligation and is part of the considera-tion for services rendered during the marriage (see 15 Am Jur 2d, Community
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Property, § 53, "Pensions; military and employee benefits.")
. Individual State

laws and precedents vary slightly in this area, but such minor 
differences are not

relevant to this discussion.
While our research has not uncovered any decisions construi

ng the effect of

Federal Civil Service retirement statutes on State community pr
operty systems,

seemingly related precedents uniformly indicate that under the
 Supremacy Clause

(Article VI, cl. 2) of the Constitution, valid congressional en
actments (that is,

enactments in areas in which Congress may properly legislate) 
preempt conflict-

ing State community property provisions.
For example, 'Winner v. Wissner, 338 U.S. 655 (1950), constru

ed former 38

U.S.C. § 802(g), which granted those covered by the Nationa
l Service Life In-

surance Act the right to "at all times . . . change the beneficia
ry or beneficiaries"

of the policy. Major Wissner, at the time of the dissolution o
f his marriage,

changed the beneficiary of his policy from his wife to his mot
her. After his

death, the estranged wife brought suit, claiming that under Ca
lifornia's com-

munity property system she was entitled to one-half the proceeds o
f the policy.

While her claim was supported by the California judicial system, t
he Supreme

Court disagreed:
"The National Service Life Insurance Act is the congressional

 mode of

affording a uniform and comprehensive system of life insuranc
e for mem-

bers and veterans of the armed forces of the United States. A li
beral policy

toward the serviceman and his named beneficiary is everywhere evident
 in

the comprehensive statutory plan. . . . Congress has spoken with forc
e and

clarity in directing that the proceeds belong to the named beneficiar
y and

no other. . . It is plain to us that the judgment of the lower court, as to

one-half of the proceeds, substitutes the widow for the mother who wa
s the

beneficiary Congress directed shall receive the insurance money. We do n
ot

share appellee's discovery of congressional purpose that widows in community

property states participate in the payments under the policy, contrary to t
he

express direction of the insured. . . . [T]he judgment below nullified the

soldier's choice and frustrates the deliberate purpose of Congress. It cannot

stand." (338 U.S., at 658-9)
In language which would seem to apply equally well to the situation we are

now discussing, the Court stated further:
"Venerable and worthy as this [marriage] community is, it is not, we

think, as likely to justify an exception to the congressional language as

specific judicial recognition of particular needs, in the alimony and suppo
rt

cases" (id. at 660).
Thus, in conclusion:

"However 'vested' [the widow's] right to the proceeds of nongovernmental

insurance under California law, that rule cannot apply to this insurance"

(id. at 661) (citations omitted).
Free v. Bland, 369 U.S. 633 (1962), is a somewhat similar case, except that it

involved the right of survivorship in U.S. Savings Bonds registered in 
co-owner-

ship form. Former 31 CFR § 315.61, promulgated under authority of 31 U.
S.C.

§ 757c (a), stated that, with regard to such bonds, when either co-ow
ner died,

"the survivor will be recognized as the sole and absolute owner." Mr. Free, usin
g

community property, purchased various treasury bonds, all issued to "
Mr. or

Mrs." Free. At Mrs. Free's death, a controversy arose between Mr. Free, wh
o

claimed exclusive ownership of the bonds under the Treasury regula
tion, and

Mrs. Free's son by a previous marriage who, as the principal beneficiary un
der

his mother's will, claimed an interest in the bonds by virtue of Texas' comm
unity

property laws. As stated by the Court, "Respondent son demanded either o
ne-half

of the bonds or reimbursement for the loss of Mrs. Free's community half interes
t

in the bonds which was converted into petitioner's separate property by operatio
n

of the federal regulations" (369 U.S., at 665).
An earlier Texas case, Hilley v. Haley, 161 Tex. 569, 342 S.W. 2d 565 (1961),

had dismissed the argument that the Constitution's supremacy Clause woul
d

compel Judicial recognition of the survivorship provisions in U.S. Savings Bond

regulations, as follows:
"'It is clear that the Federal regulations do not override our local laws in

matters of purely nrivaete ownerQhip where the interests of the United States
 are

not involved. Bank of America National TruRt and Savings ARRociation v. Parnell,

352 U.S. 29.' 161 Tex., at 577, 342 S.W. 2d, at 570." 369 U.S., at 662.

Relying on this precedent, the Texas Supreme Court in Bland v. Free, 162 Tex.

72, 344 S.W. 2d at 435 (1961), upheld the right of the son to the requested inter-
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est. However, once again the Supreme Court disagreed with the State court'sinterpretation.
The Court first noted, as the basis for Federal regulation, that Article I, § 8,cl. 2 of the Constitution delegates to the Federal Government the power "[t]oborrow money on the credit of the United States." U.S. Savings Bonds are issuedunder authority granted in this provision, and the survivorship feature is intendedto help make them attractive to savers and investors by avoiding complicatedprobate proceedings. Thus the Texas holding must be overruled:

"We hold, therefore, that the state law which prohibits a married couplefrom taking advantage of the survivorship provisions of United States Sav-ings Bonds merely because the purchase price is paid out of community prop-erty must fall under the Supremacy Clause." 369 U.S., at 670.So far as we can determine, there has been no judicial challenge to the au-• thority of Congress to create the Civil Service Retirement program. The employ-ment of satisfactory personnel and their reasonable compensation, includingsuch incentives as a retirement system, would seem to be an integral part ofthe functioning of our government. Such inherent authority seems to be assumedin the annotations (cases and Attorney General opinions) following 5 U.S.C.A.
§§ 8331 et seq. This being the case, and based on the TVissner and Bland prece-dents, the provisions in H.R. 1703 if enacted into law would appear to supersedeconflicting State statutes under the Supremacy Clause.
We hope the above information will be of some assistance. Please feel free tocontact us further in this regard.

6

RITA ANN REIMER,
Legislative Attorney.

THE LIBRARY OF CONGRESS,
Washington, D.C., April 1, 1977.Hon. PATRICIA SCHROEDER,

House of Representatives,
Washington, D.C.
(Attention: Linda Ittner).
DEAR MRS. SCHROEDER : Your letter of February 28, 1977 and subsequent phonecall requesting the Law Library to review certain divorce reform laws andprovide summaries of the provisions for property settlement, including divisionof pensions, in proceedings in Canada, France, Great ‘Britain, and the FederalRepublic of Germany, was referred to the Law Library for attention and reply.We hope that the enclosed report will be of assistance to you. In response to atelephone call from your office on March 28, we will forward as soon as possiblean addendum with information about the proposed amendments to the CanadaPension Plan.

Sincerely,

Enclosure.
CaRLETON W. KENYON, Law Librarian.

CANADA

There are two general approaches to the division of property between spousesin operation in Canada. Quebec has a type of community property, whereas theother provinces and the territories have a separate property approach.
Under the Canadian Constitution the division of matrimonial property is a

subject of provincial rather than federal legislative competence. The federalgovernment is, however, competent to legislate on the subject of divorce. TheDivorce Act 1 contains provisions in respect of maintenance rights and obliga-tions of divorcing spouses. The federal interest in the area of property regimes is
premised on the fact that questions of maintenance upon divorce cannot be treatedin isolation from issuance relating to the disposition of property. In order to deal
coherently with all aspects of the economic relationship, the divorce court mustaddress the distribution of present capital assets as well as the charging offuture income by way of maintenance awards. It has been suggested that, despiteconstitutional limitations on federal legislative involvement in this area, the
Parliament of Canada might conceivably introduce amendments to the DivorceAct to regulate the distribution of property on divorce.2

'Divorce Act, Can. Rev. Stat. c. D-8 (1970).
2 Law Reform Commission of Canada. "Studies on family property law" (1975).
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Federal involvement in the reform of laws affecting family property is further
based on the need to promote uniformity or compatibility between the various
provincial regimes. Provincial interest in reform of existing property systems is
evidenced by studies undertaken by British Columbia, Saskatchewan, Alberta,
Ontario, Newfoundland and the Northwest Territories. However, several prov-
inces have been unable to undertake such research. Accordingly, the Federal
Law Reform Commission has analyzed existing property regimes and formulated
proposals for reform.'
There is great interest in Canada in the reform of present matriomonial prop-

erty schemes. The precipitating event may well have been the 1973 Canadian
Supreme Court decision in Murdoch v. Murdoch in which a wife was denied any
interest in assets she had helped develop through 21 years of ranch labor. In
response to the public reaction to that decision, provincial law reform commis-
sions initiated studies to lead to the formulation of a more equitable system.
A recent Canada-wide Gallup poll indicated that a substantial majority of those

Interviewed favored the sharing of accumulated family assets.'

MATRIMONIAL PROPERTY REGIMES IN THE COMMON LAW PROVINCES
4

The system presently in force in the common law provinces is still for the
most part a separate property regime, ameliorated somewhat by legislation
protecting dower and homestead rights and providing for relief and maintenance
of dependents. This legislaton is really an aspect of the maintenance obligations
arising out of marriage, rather than being aimed at the division of property.
The role of the courts in the common law provinces had traditionally been

limited to determining who owned the property. It was generally held that the
courts had no discretionary power to interfere with title by ordering a transfer
of property from one spouse to the other.'
In order to mitigate the harshness of separate property regimes and secure

a sharing of assets irrespective of how title was taken or who paid for the prop-
erty, several of the common law provinces have proposed or enacted legislation
which confers statutory discretion on the courts to divide the property between
the spouses having regard to the circumstances of the individual case. These
lgislative proposals and enactments have been either modeled on or influenced
by provisions enacted in New Zealand in 1963.7

ONTARIO

The 1974 Report on Family Law of the Ontario Law Reform Commission
proposed that a deferred community property regime replace the present separate
property system. The deferred community poperty proposal has now been super-
ceeded by a new proposed regime known as the "family assets system." The bill
embodying this latter proposal has been introduce in the provincial legislature.
Its passage and the royal assent are expected before July 1, 1977; it is expected to
become effective the early Fall of 1977.
The abandonment of the deferred community property system and the formu-

lation of its successor regime were responses to the negative popular reaction to
the complexity and rigidity of the once proposed deferred community property
system.
The "family assets system" is a discretionary regime much like that of New

Zealand. There is a presumption toward an equal sharing of such family assets
as the house, furniture, and automobile. This presumption would operate to
produce a 50-50 division of family property assets unless the judge finds that
such division would be inequitable. The burden of rebutting the presumption
of equal sharing must be borne by the spouse alleging that such division would
cause an inequity.

Pensions are not considerd to be family property assets. A decision such as

Id.
41 D.L.R. ,3d (Can. S.C. 19131.

5 Lqvg Reform Commission of Canada, supra note 2, at 271.
5 This proposition is illustrated by Murdock, supra note 4, and Rathwell (14 R.F.L. 297

(Sask. Q.B. 1974) ; reversed on appeal [1976], 5 W.W.R. (Sask. C.A. 176)) decisions.
In Rathwell, a case similar to Murdock, the court below held that the wife, who had
contributed assets and labor, had not acquired any interest in the matrimonial home. On
appeal, the court reconsidered the facts and found an intention to jointly own the property.
In both decisions the court abstained from exercising discretion to transfer title.

7 Matrimonial Property Act, 1963, as amended by the Matrimonial Property Amendment,
1968. The pertinent provisions are included as Attachment I.

Ontario. Law Reform Commission. Report on Family Law, part IV, "Family Property
Law" (1974).
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4

that in Bilodeau,9 under the Quebec community property system, in which a
pension was held to be part of the community property, would not be possible
under the proposed "family assets system." Under the proposed Ontario system,
pensions are sources of support. It is suggested that it will be within the judge's
discretion to direct the transfer of a pension credit to the wife?)

SASKATCHEWAN

As in Ontario, the Saskatchewan Law Reform Commission had originally
proposed a deferred community property regime. Its recommendations have been
reformulated and reported to the Attorney-General as the "Saskatchewan
Matrimonial Homes Act." This bill is to be introduced in the next session of the
provincial legislature. This legislation provides for co-ownership of the matri-
monial home unless the spouses choose to opt-out of the legislative regime. The
system of co-ownership is limited to the home, although the bill widens judicial
discretion in the division of other family assets."
The Saskatchewan legislature amended the Married Women's Property Act 12

in its 1974-75 session, to provide for judicial discretion in the division of property
between spouses in regard to disputed property. Subject to any written agree-
ment to the contrary, this legislation empowers the judges to make any order
which he considers fair and equitable to dispose of the property. Property may
be sold, partitioned, and converted from a joint tenancy to a tenancy in com-
mon regardless of whether a spouse holds any legal or equitable title to the
property.
The subject of pensions has not been expressly considered by the Saskatche-

wan Law Reform Commission. Presumably, as in Ontario, it would be considered
as a source of maintenance payments rather than matrimonial property subject
to division between the spouses.

BRITISH COLUMBIA

The Family Relations Act, 1972, § 819 confers broad judicial discretion to order
a division of property between spouses irrespective of who paid for it or how title
is held.
The Act provides that, on the issue of a decree of divorce, judicial separation

or declaration that a marriage is void, or within two years after the date of such
a decree, the court may in its discretion order the application of all or part of the
property of one spouse for the benefit of either or both spouses. The court is
further empowered to order that the property be sold and may direct the dispo-
sition of the proceeds. No statutory guidelines are provided to the court respect-
ing the circumstances in which its discretion should be exercised. The Act ap-
pears to confer unfettered discretion on the court to direct divisions and trans-
fers of property. No judgment decided under this Act has yet defined the limits of
judicial discretion conferred by it.

NORTHWEST TERRITORIES

The Matrimonial Property Ordinance, 1974, § 2814 confers broad judicial dis-
cretion to make interspousal property dispositions. The court has power to make
orders respecting disputes involving real or personal property as it considers fair
and equitable. The ordinance specifically requires the court to take account of the
respective contributions of husband and wife, whether in the form of money, serv-
ices, prudent management, or caring for the home and family.

QUEBEC

Since 1970 a deferred community property system known as the "partnership of
acquests" has operated in Quebec.15 Prior to that a regime known as the "com-
munity of moveables and acquests was the law." 16 Because the community was

9 See text at note 19.
10 Ontario. Ministry of the Attorney General. "Family Law Reform" 1976.
Saskatchewan Law Reform Commission. Proposals for a Saskatchewan Matrimonial

Homes Act (1976).
12 1974-75 Sask. Stat. c. 29.
1972 B.C. Stat. C. 20.

14 1974 N.W.T. Ord. c. 8.
15 Que. Civil 'Code, §§ 1266c-1267d (1970).
" Que. 'Civil Code, §§ 1272-1435 (1970).

92-835-77 6
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the legal regime for over 100 years, there are still a number of people who are
married under it. Although the regime will likely disappear in a generation," it
is still presently operative in regard to those who married before 1970. It must
be noted that these regimes are not dispositive of property relationships between
married people since spouses may choose by contract any system they prefer, be
it separate property, community, or the partnership of acquests."

Quebec's two deferred sharing system constitute a compromise between the
common law doctrine of separation of property and the civil law doctrine of
community of property. During the subsistence of a viable marriage, each of the
spouses may acquire, own and dispose of property independently of the other.
Upon the termination of the marriage by death or by divorce, their resources are
pooled and divided equally between them. The object of deferred sharing is to
ensure that any increase in the wealth of the spouses is equally shared. Certain
property, such as that owned before marriage and gifts or inheritances received
by one spouse from a third part, is generally designated as non-sharable.
In regard to the subject of pensions, under the community of moveable and

acquests regime, the code does not expressly regulate property deriving from
retirement pensions. Two recent Superior Court decisions 19 arrive at apparently
contradictory conclusions. The dispute in both cases related to the designation
of the sums accumulated by the husband by his contributions to his employer's
pension plan. In one case, the judge concluded that, ". . . this pension cannot
form part of the common property and thus is the private property of the
husband." 20 In the other case, the court found that, ". . . the pension fund ac-
cumulated . . . forms part of the asset of the community." 2' Despite these con-
trary characterizations of the nature of a pension, both eases arrived at effec-
tively the same result, for in the first case, the court required the husband to
return to the mass for partition the sum contributed by him from his salary.
The underlying rationale was that his salary was part of the common property,
therefore, payments made from it to the pension fund were also.
Under the partnership of acquests, pensions are apparently personal and in-

alienable: "The right of a consort to an alimentary allowance . . . or any other
benefit of the same nature remains his private property and no compensation is
due by reason of sums paid out of the acquests." 22 Section 1266o specifically
stipulates that no compensation is due by reason of sums or premiums paid for
pensions and insurances if the beneficiary is the spouse or the children of either
spouse. The Federal Law Reform Commission Report observes that if, however,
a spouse has named a third person as beneficiary and has paid the premiums
out of the acquests, his private property will owe compensation at the time of
liquidation.'
The effect of these two provisions appears contradictory and it is arguable

that under the partnership of acquests regime as well as under the community,
a divorcing spouse could demand repayment of premiums paid out of the
acquests.

PENSION LEGISLATION

In presenting the law in Canada respecting marital property division, this re-
port has thus far attemped to survey the provincial law and proposals for re-
form which determine the disposition of family assets upon divorce.
In response to the particular focus of your inquiry, we have examined the

Federal laws respecting pensions. The pertinent legislation is the Canada Pension
Plan," which provides pensions for all members of the labor force, and the Canada
Pension Act,20 which provide 's pensions for members of the Canadian forces.
The Pension Act provides that a woman who is divorced from a member of

the forces may, in the discretion of the Pension Commission, be entitled to the
equivalent of a widow's pension if she is in a dependent condition and if she
was awarded alimony, or would have been entitled to an award of alimony had
she applied for it.

17 Law Reform Commission of Canada, supra note 2, at 121.
18 Que. Civil Code, § 1257.
le Lemster V. Matieshrt (1972) R.P. 1; Bilodeau v. Turcotte-Bilodeau (1972) C.S. 353.
25 Lemster, Id. at 3.
21 Bilodeau, supra note 19, at 360.
" Que. Civil Code § 1266h.
23 Law Reform Commission of Canada, supra, note 2, at 85.
Caanda Pension Plan, Can. Rev. Stat. c. C-5 (1970).

25 Pension Act, Can. Rev. Stat. C. P-7 (1970).
" Id. § 34(5) and (6).
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While there is presently no analogous provision in the Canada Pension Plan,
an announcement by the Minister of Health and Welfare to the Federal Advisory
Committee of the Status of Women,' indicates that legislation may soon be in-
troduced to change the present pension law.
The Minister described the proposed amendments which would permit splitting

of Canada Pension Plan credits earned by both spouses during the years of
marriage equally between the spouses upon the dissolution of the marriage. The
announced purpose of this amendment is to insure that an asset accumulated by a
couple during the marriage is equally shared between them.
(Prepared by (Ms.) Lin Murphy, Technical Information Specialist and (Mrs.)

Marlene C. McGuirl, Chief, American-British Law Division, Law Library,
Library of Congress, March 1977.)

FRANCE

Property settlement in French divorce proceedings is governed by articles 265-
269 of Law No. 75-617 of July 11, 1975, Divorce Reform.' The first sentence of
article 265 states that a "divorce shall be deemed pronounced against one spouse
if it has taken place as a result of his [her] exclusive torts." 2 The same pre-
sumption of guilt is attributed to the initiating party when a diVorce is granted
on the grounds of disruption of marital life. The specific elements of property
settlement are determined on the basis of these two rules.
The spouse against whom the divorce is pronounced loses the rights to which

a divorced spouse is normally entitled by law or by agreement with third parties,
including the right to any gifts or matrimonial benefits that his or her spouse
may have consented to, whether before or after the marriage.3 The party deemed
not a fault, however, retains the right to all gifts and benefits to which his or
her spouse consented before or after marriage, even if these were given in the
expectation of reciprocal advantages which were never realized. The initiating
party in a divorce pronounced by reason of disruption of marital life is subject
to the same loss of rights.4
In case of wrongful conduct by both parties, each spouse may revoke all or

part of the gifts and benefits granted to the other.5 Thus, although the revocation
of matrimonial gifts and benefits is a matter of law in the case of wrongful con-
duct by one party, where the responsibility for the failure of the marriage is
shared, the revocation is not automatic and depends on the will of each of the
spouses. In the case of a divorce demand by one spouse, the same provisions
govern when the consenting spouse excludes the notion of wrongful conduct.°
In a divorce by mutual demand and consent, the disposition of gifts and benefits

is determined by the spouses themselves. When there is no agreement in this
regard, gifts and bentfits are considered as belonging to the party to which they
were originally given!
Legislation in force prior to the 1975 divorce reform law provided that three

types of financial payments could be made to one of the spouses during divorce
proceedings or by the divorce decision Itself:
(1) Alimony (pension, alimentaire) of a temporary nature could be allotted to

the wife until the divorce became final, though occasionally judges required its
continuation until the actual liquidation of community property.8 This payment
was separate and distinct from that of child-support.
(2) Alimony of a permanent nature could be allotted to the spouse who obtained

the divorce when, in the court's judgment, the benefits stipulated appeared in-
sufficient to insure subsistence.3 This alimony payment could not exceed one-third
of the other spouse's income.
(3) Damages could be allotted to the spouse who obtained the divorce."
These categories of payment were modified by the reform law in order to

provide for a more humane and equitable settlement throughout the post-divorce

21 News Release of Oct. 29, 1976.
1 Journal officiel (official law gazette of France), July 12, 1975, p. 7171.
2 Art. 25.
3 Art. 267. These rights are not lost, however, if both parties have displayed wrongful

conduct or if the divorce is granted by mutual consent.
4 Art. 269.
5 Art. 267-1.
6 Art. 268-1.
7 Art. 268.
8 Art. 240 ancien of the Civil Code (hereafter CC).
0 Art. 301 ancien, CC.
RI A rt. 301 ancien, part 2, CC.
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period. Alimony of a permanent nature (see 2 above) was replaced by a legal
obligation of support in the case of divorce on the grounds if disruption of marital
life and, in other cases, by the creation of a compensatory payment (prestation
compensatoire). In all, there are six types of remuneration under the new law:
(1) Alimony of a temporary nature paid during the proceedings until the final

judgment takes effect."
(2) Compensatory payment. Article 270 provides for this type of remuneration

under the following conditions:
"Art. 270. Except when pronounced by reason of disruption of marital life,

divorce terminates the obligation of support provided in article 212 of the
Civil Code; but one of the spouses may be required to turn over to the other
a payment designed to compensate, insofar as possible, for the disparity that
the breach of marriage has created in the conditions of their respective
lives."

However, article 280-1 retains the provision that the spouse whose wrongful
conduct results in a divorce decree against him [her] is not entitled to any com-
pensatory payment.

It bears emphasis that this article, unlike former article 301, does not exclude
the possibility that a compensatory payment may be required in divorces where
wrongful conduct is mutual. In accord with the spirit of the divorce reform law,
the compensatory payment can no longer be characterized solely as a sanction but
must also be looked upon as an equitable remedy designed to ameliorate the
disparity between the standards of living of the two spouses in the post-divorce
period. The attribution of wrongful conduct no longer bears a direct relation to
the payment of compensation except where such conduct is attributed to only
one party.

Article 271 describes the general principle by which the amount of the payment
is to be determined:

"Art. 271. The compensatory payment shall be fixed according to the needs
of the spouse to which it is paid and the resources of the other [spouse],
taking into account the situation at the time of divorce and its development
in the forseeable future."

The following article lists the various factors that a judge should take into
consideration when determining the needs and resources of the spouses:

"Art. 272. . . . the ages and state of health of the spouses; the time spent
or which will have to be spent in the education of their children; their pro-
fessional qualifications; their potential for future employment; their existing
and foreseeable future rights; the eventual loss of their rights in respect to
reversionary pensions; and their patrimony, capital as well as revenue, after
property settlement."

One of the most controversial provisions of the reform law is contained in the
next article.

"Art. 273. The compensatory payment has the character of a forfeiture.
"It cannot be revised even in the ease of unforeseen changes in the re-

sources or the needs of the parties, except when the absence of a revision
would have consequences of exceptional gravity for one of the spouses."

Not only is this article inconsistent with the equitable spirit of the reform
law, but it is internally inconsistent. At one and the same time, the compensatory
allowance is characterized as a forfeiture and as an equitable remedy which is
to take into account the resources of one spouse and the needs of the other.
One commentator has noted that in seeking to avoid the possibility of innumer-

able revision proceedings, the new law has created a category of financial hard-
ship cases for which there is no remedy." An impossible burden has been placed
upon the individual judge to accurately predict both the future financial needs
of the two spouses and their ability to meet these needs. During the parliamentary
debate on these provisions, many members expressed skepticism that even the
best informed judge could predict the future. While revision of the compensatory
allowance is virtually excluded, no provision is made for the consideration of
remarriage as a factor in determining the original allowance.

Article 276 stipulates that the form of the compensatory payment should be
a capital lump sum, or when this is not possible, an annuity. The purpose of
this mode of payment is to preclude the difficulties that divorced women en-

Art. 254 ind 255.
Lindon, R. "La Nouvelle legislation sur le divorce et le recouvrement public des pen-

sions alimentaires" 23, par. 182 (Paris, 1975).

le
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counter in trying to collect their allotted alimony payments. The annuity, which
is by far the more common method of payment, is payable for a period equal
to or less than the life of the spouse-creditor and is indexed to the cost of living.
At the death of the spouse-debtor, the legal obligation to pay the annuity passes
to his [her] heirs."
The compensatory allowance provides reparation for damages resulting from

the divorce to the economic well-being of one of the spouses (except when the
divorce is pronounced against that spouse). Apparently, it is for this reason alone
that the allowance is not subject to revision, that eventual remarriage is not a
factor to be considered, and that the payment of a capital lump sum is the pre-
ferred mode of payment.
(3) Obligation of support (devoir de secours).—Unlike the compensatory pay-

ment that is available in divorces on grounds other than the disruption of marital
life, the obligation of support is a duty of marital life '4 which continues after
divorce on the grounds of disruption of marital life. It is to be paid in the form
of alimony (pension alimentaire) which is subject to, revision at any time in
accordance with the resources and the needs of each of the spouses. As a matter
of law, the duty to make support payments ceases upon the remarriage of the
recipient." At the death of the obligor, however, the obligation of support passes
to his [her] heirs.
(4) Damages (dommages-interets).—Damages are available only when wrong-

ful conduct is entirely one-sided. The pertinent article stipulates:
"Art. 266. When the divorce is pronounced [as resulting] from the exclu-

sive torts of one of the spouses, he [she] can be sentenced to pay damages
in reparation for material or moral injury that the dissolution of the
marriage caused his [her] spouse.
"The latter cannot request damages except at the time of the divorce

proceedings."
(6) Eoceptional indemnity (indemnite eweeptionnelle).—Article 280-1 of the

reform law contains an innovation permitting the spouse against whom the
divorce decree is pronounced to receive remuneration, even when it results ex-
clusively from his [her] wrongful conduct.

"Art. 280-1. The spouse whose conduct is exclusively wrongful [and]
against whom the divorce is pronounced has no right to any compensatory
payment.
"However, he [she] may obtain an indemnity by special title if, after

notice is taken of the length of the marital life and of the collaboration in
support of the profession of the other spouse, it appears manifestly con-
trary to equity to refuse him [her] any pecuniary compensation following
the divorce."

(6) Reversion pension.—The other significant source of remuneration avail-
able to the divorced spouse is covered by article 11 of the reform law which
added the following article to the Social Security Code:

"Art. L. 351-2. When an insured party has not remarried after a divorce
pronounced against him [her] for the disruption of marital life in accord-
ance with articles 237-241 of the Civil Code, the divorced spouse shall be
considered as a surviving spouse for the purpose of application of article
L. 351 of the Social Security Code, if the spouse has not remarried.
"When the insured party has remarried, the reversion pension, to which

the right accrues upon the insured party's death by authority of article 351
of the Social Security Code, shall be divided between the surviving spouse
and the preceding divorced spouse or spouses, who have not remarried, on
a prorated basis according to the respective duration of each marriage. This
division shall be effective as a final determination from the time of settle-
ment of the rights of the first [spouse] among them who makes the request
for division.
"When the beneficiary meets the conditions specified by article L. 388 of

the Social Security Code, her [his] part of the pension shall be increased
by 10 percent."

(Prepared by Dr. Ivan Spikov, Assistant Chief, and Richard Greenfield, Legal
Reference Assistant, European Law Division, Law Library, Library of Congress,
March 1977.)

"Art. 276-2.
is Art. 212, CC.
"Art. 283.
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FEDERAL REPUBLIC OF GERMANY

I. GENERAL

The First Law Concerning the Reform of Marriage and Family Law of June 14,

1976.1 has changed, in the first place, the marriage and family law provisions of

the German Civil Code. In addition, it has also changed numerous other laws,

among them the Reich Insurance Regulations (Reichsversicherungsordnung),

the Code of Civil Procedure, and the Law on Noncontentious Jurisdiction.

In the following discussion, a general survey will be given of the new provi-

sions concerning the division of pension expectancies following a divorce. It is

based on the text of the law, as well as on the comments of Dr. Hans-Jochen

Vogel, the Federal Minister of Justice, in a recent article titled "Das Erste

Gesetz zur Reform does Ehe- und Familienrechts vom 14. Juni 1976 (1. EheRG)'„

which appeared last year in the leading legal periodical on family law.°
As will be seen from this survey, the family court ex officio effects, as a rule,

the property settlement with respect to equalization of pension expectancies.

Under certain circumstances that will be indicated in our survey, such property

settlement takes place only at the request of the interested person.
The new law extends the principle of the community of accrued gains to the

pension expectancies which have been acquired during the marriage by one or

both spouses. The basic idea of this innovation is the same as has been instru-
mental in creating the equalization of accrued gains concept: the expectancies are

to be considered—like any other property gains—as the joint performance of the
spouses and are destined for old-age security. The expectancies of the insured
spouse have to provide security also to the non-insured spouse. They contitute
property gains of the economic community of the spouses. If the marital economic
community is dissolved, the property accrued during the marriage must be di-

vided up, so that both spouses, according to their performances of equal value,
also share and share alike in the pension expectancies.
The equalization of pension expectancies is effective irrespective of the matri-

monial regime, but it may be excluded by an express agreement in a marital con-
tract. Such exclusion is, however, null and void if within one year a petition for

divorce is made.°
The equalization of pension expectancies is carried out ex officio by the family

court under the procedural rules of noncontentious jurisdiction.° Agreements be-
tween parties are possible but require the approval of the family court.°

II. DETERMINATION OF THE PENSION EXPECTANCIES TO BE INCLUDED IN THE
EQUALIZATION

That part of the expectancies acquired up to the termination of the marital life
Is to be included as accrual in the equalization, which corresponds to the ratio

of the total time of productive activity (including lost time and substitute time)

to the marital life, insofar as the latter falls into the time of productive activity.°

In the case of civil servants, the accrual of pension expectancies apportioned to

the marital life is to be computed in such a way that the service time counting

toward a retirement pension, and completed up to the dissolution of the marriage,

is extended by the amount of time up to the age limit. From it the amount of the

pension is established which would have to be granted at the time of the divorce

petition. That part which corresponds to the ratio of the marital life to the

total time shall be included in the equalization.7
If pension expectancies have been acquired in an industrial old-age pension

plan, the part to be included in the equalization is also to be calculated according

1 Erstes Gesetz zur Reform des Ehe- und Familienrechts (1. EheRG) vom. 14. Juni 1976,
"Bundesgesetzblatt" (officail law gazette of the Federal Republic of Germany, hereafter
cited as BGB1.) 1976, I, p. 1421.

2 "Zeitschrift fur des gesamte Familienrecht," No. 9/10,481-491 at 485-487 (September/
October 1976).

n Sec. 1408 (2) of the Civil Code in the new version (hereafter cited as CC).
4 See. 626 (3) of the Civil Procedure Code in the new version (hereafter cited as CPC) :

Sees. 53h-5'3g of the Law on Noncontentious Jurisdiction in the new version (hereafter
cited as LNJ), RGB1.1976, I. p. 1453-1454.
5 Sec. I 557o, CC.
6 Sec. 1587a (2), No. 2. CC; Sec. 1304. (1) and (2), of the Reich Insurance Regulations

In the new version (hereafter cited as RIR).
1,Sec. 1587a (2), No. 1, CC. "Total time" (Gesamtzeit) is the service time counting

toward a retirement pension and completed before and during the marriage, extended by
the amount of time still not served up to the age limit.

4
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to the time: time ratio; that time of the old-age pension is to be included which
corresponds to the ratio of the period of employment coinciding with the marital
life to the time from the beginning of the period of employment until the age
limit indicated in the old-age pension regulations.8

If one of the spouses during the marital life has paid premiums into a private
insurance on an old-age pension basis, it shall be computed from the performance
that would result at the time of the beginning of litigation on the divorce petition,
after the prior conversion of the contract into a free-of-premium insurance.8
The expectancies calculated in this manner are uniformly expressed in a

monthly penion payment.
In accordance with section 53b (2) of the Law on Noncontentious Jurisdiction

(new version), the court may obtain information on the basis and amount of
pension expectancies from competent agencies, insurers, employers, insurance
companies and other agencies. These agencies are obligated to comply with
judicial requests. In cooperation with insurers, the land justice administrations,
and the participating federal departments, the Federal Ministry of Justice pre-
pares forms for requests for information and reports answering them.

III. THE KINDS OF EQUALIZATION

The form in which equalization is to be undertaken differs depending on the
individual kinds of old-age pensions. The Law distinguishes for this purpose two
equalization groups.
The first group includes the expectancies from one of the three statutory

old-age insurances—workers' old-age insurance, employees' insurance, and miners'
provident fund insurance—and the pension expectancies of civil servants. The
second group consists of all other kinds of insurance. In the first place, the
expectancies of both spouses of the first-named kind are to be juxtaposed. If the
expectancies out of a statutory old-age insurance of one of the spouses exceed
the expectancies of the other spouse, half of the excessive value unit shall be
transferred from the insurance account of the first spouse to that of the other or,
if there be no such fund, to one established for this purpose." Thereby, the other
spouse acquires for his (her) person expectancies in his (her) own right. The
spouse who was obligated to provide the equalization and whose expectancies
have been decreased may replenish his account.11
If the expectancies to a civil servant pension alone, or together with the ex-

pectancies from a statutory old-age insurance, exceed the expectancies of the
other spouse, the family court establishes for the latter, by a constitutive ruling,
expectancies in the amount of half the value difference in a statutory old-age
insurance." The old-age pension of the civil servant is automatically reduced."
The civil servant, however, may again replenish his account by making payments
to his employer."
In cases of the second group, that Is, all other old-age pension plans except

expectancies from one of the statutory old-age pension plans and the civil servant
old-age pensions, the equalization is effected as follows: the family court imposes
upon the debtor the duty to pay a certain capital sum into one of the statutory
old-age insurance systems in order to establish expectations," unless the spouses
have reached another agreement and the family court has approved it."
The establishment of an expectancy to a monthly old-age pension of 100 DM

costs, in a statutory old-age pension, some 16,000 DM at the present time. The
person liable to equalization will often not be able to provide such sums at once
because, as a rule, he will be burdened also by other costs such as maintenance,
equalization of accrued gains, and litigation expenses. Therefore, under section
1587d of the Civil Code, the family court may, on the petition of the debtor, order
a suspension of the obligation to pay so long and insofar as the debtor would
be unequitably burdened by the payment and, in particular, would be unable

8 Sec. 1587a (2), No. 3, CC.
9 Id., No .5.
10 Sec. 1587b (1), CC.
11 Sec. 1204 (6), RIR.
12 Sec. 1587b (2), CC.
13 Sec. 161 of the Federal Civil Service Law in the Version of the Law Amending the Civil

Servant Old-Age Pension Law Provisions of June 14, 1976, BGB1. 1976, I, p. 1477.
14 Id.
18 Sec. 1587b (3), CC.
16 Sec. 1587o, CC.
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to support himself adequately and to honor his statutory maintenance duties.
The court may also allow payment to be made in installments.
The equalization of pension expectancies is to be undertaken irrespective of

indigence. Since, in individual cases, inequitable hardships may result because of

this approach, an equity clause ' is intended to preclude such hardships.

IV. THE "OBLIGATION LAW" EQUALIZATION OF PENSION EXPECTANCIES

If an equalization in the manner outlined above is not possible, or if it has

not been successful, then for want thereof the "obligation law" equalization of

pension expectations (schuldrechtlicher Versorgungsausgleich) takes place; it

takes place also if the parties have agreed upon it.' The main cases of this

equalization are: the entitled person already at the time of divorce (not of the

petitioning for divorce) has reached the age at which a person is entitled to a

pension; " the entitled person has, in his account with a statutory old-age pen-

sion insurance system, reached the 21/2-times amount of the general assessment

basis (Bemessungsgrundlage) (=250 value units annually) ; 
20 and the debtor

has not paid in the sums required of him under section 1587b (3) of the Civil

Code (new version)."
The obligation law equalization is due if the debtor receives a pension and the

entitled spouse also fulfills the preconditions for drawing pension payments due

to disability, or if he has reached the 65th year of life." The entitled spouse may

demand from the debtor, in the amount of the current monthly equalization pay-

ments, the assignment of old-age pension beneficiary rights, so that he receives

the monthly equalization payment directly from the pension fund. The "obligation

law" equalization does not occur ex officio, as has been the case with the public

law equalization (offentlich-rechtlicher Ausgleich), but only on the motion of

the entitled spouse. This principle applies also in the case in which it becomes

already due during the divorce proceedings.'

V. DISPUTE OVER PENSION EXPECTANCIES

With respect to the proceedings concerning the equalization of pension ex-

pectancies, the following general remark must be made:
If a dispute exists between the participating parties concerning the existence

or the amount of a pension expectancy, the family court may stay the proceed-

ings concerning the equalization of pension expectancies and allow a period of

time to one or both spouses to file a petition for a declaratory judgment with

the competent court (in particular the social ( welfare) court or the labor court)

in each case." If one of the parties has already instituted such declaratory judg-

ment proceedings, the family court has the duty to stay proceedings.25

VI. PERTINENT PARTS OF TWO GERMAN ARTICLES ON DIVORCE REFORM

A. Article by Dr. Hans-Jochen Vogel, the Federal Minister of Justice, Titled

"Victory of Reason""
The part of this article that is pertinent to the subject matter of the report

appears in paragraphs 3 and 4 of page 4. In translation, it reads as follows:
"Also the protection of the social interests of the wife is improved. For

the first time, the equalization of pension expectancies grants to a group of

housewives an independent claim to old-age pensions. The time during which

the wife has wholly dedicated herself to the task of housewife and mother

is recognized, in the case of a divorce, as effecting a pension claim.

"All questions connected with the divorce, e.g., maintenance, care of chil-

dren, division of household equipment, shall be decided from now on, as a

rule, in one single proceedings by a judge, the family judge. The heretofore

practice of splitting the consequences of a divorce into many different pro-

" Sec. 1587e, CC.
18 Sec. 1587f, CC.
19Id., No. 1.
20 Id., No. 2.
20 Id., No. 3.
22Sec. 1587g (1), CC.
23 Sec. 623 (3), CPC.
24 sec. 513c (1), IJNJ.
25 1d. at (2).
"In recht Nr. 18/1976 (Eine Informaiton des Bundesministers der Justiz, 1976).
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•

ceedings made the affected [spouse] realize, often too late, what burdens
divorce is bringing about."

B. Abstract of Part of an Article by Susanne Mersmann in Stern 1976, a German
Magazine—Marriage Law

Under the new divorce law, no longer is the spouse whose guilt caused the
separation asked to the cash-desk to pay, but rather the spouse who has the
money.
The author of the article states that members of the German Bar are full of

praise for the idea of "family courts"; however, they doubt their capacity to
function. Until now, in the worst case, divorce and the settling of all its conse-
quences required proceedings in and decisions of five different courts: (1) di-
vorce—in a civil cases chamber of a Landgericht (higher court) ; (2) distribu-
tion of property, depending on the value of the suit—in an Amtsgericht (lower
court) or the Landgericht ; (3) division of the dwelling and the household equip-
ment—in another Amtsgericht; (4) custody of the children—by a judge of the
guardianship court; (5) the amount of maintenance for the spouse and the chil-
dren—again in another Amtsgericht. All these questions are now to be settled
by the same judge in one proceeding, and divorce may be pronounced only if all
consequences of the divorce have been settled.
The family courts have also been assigned a new function: to decide on the

equalization of pension expectancies. In the future, that spouse who gives up
her profession in order to take care of the children has a claim to a part of the
later old-age pension of her spouse. The splitting of the old-age pension is a
knotty problem for the judges and the lawyers. They fear that the complicated
computation of the old-age pension claim will delay the divorce proceedings for
months.
As of now, if both spouses have agreed to divorce, the consent divorce pro-

ceedings take from 4 to 8 weeks. After the introduction of the equalization pen-
sion expectancies,21 the experts expect that the proceedings will last from 10 to
20 months. Pessimists even believe that the equalization of pension expectancies
will lead to constitutional complaints because here the "predictability of action"
("Vorsehbarkeit des Handelns") is not assured: the marriages entered into
under the old law are dissolved under the new law.
Prepared by Dr. Armins Rusis, Senior Legal Specialist, European Law Divi-

sion, Law Library, Library of Congress, March 1977.

GREAT BRITAIN

As a result of hasty wartime marriages, the number of divorces increased and
wives were left with no title to the matrimonial home at a time when it was
impossible to find other accommodations. Courts built up a body of case law
which put a strained interpretation on the Married Women's Property Act, 1882.1
It introduced a supposed right of a wife to live in a home, based on the husband's
duty to support. The House of Lords gave repeated warnings to judges attempt-
ing to create new law and instead urged Parliament to pass a statute to regu-
late property relations of spouses.
A Member of Parliament, Mr. Bishop, submitted a draft bill, but it was with-

drawn in 1969 on the undertaking of the Government that the Law Commission,
a permanent body of law reformers, should look into the whole question and
produce a report. In the later part of 1969, the Law Commission published their
report.2 This led to the passing of the Matrimonial Proceedings and Property
Act, 1970.8 The provisions of that Act are consolidated in the Matrimonial Causes
Act, 1973.4
The effect of this legislation is to give the court discretion to do any of the

following:
(a) vary any of the existing ante-nuptial or post-nuptial settlements, whether

inter vivos or by will, of which a spouse is beneficiary including his or her elimi-
nation from the benefit;
(b) order a fresh settlement of property to be made by either spouse in favor

of the other and/or any child of the marriage;

Effectvie July 1, 1977.
1 Married Women's Property Act, 1882, 45 & 46 Viet., c. 75.
2 Law Commission. No. 25, Report on Financial Provision in Matrimonial Proceedings

(1969).
3 Matrimonial Proceedings and Property Act, 1970, c .45.
'Matrimonial Causes Act, 1973, c. 18.
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(c) order specific property to be transferred outright by either spouse to the
other or to a child or children of the marriage.'
There was much criticism. The Law Commission regarded the court's discre-

tion as being the fundamental defect of the system. They prepared a Working
Paper in favor of a scheme of joint ownership.' The Working Paper was followed
by a subsequent report.7
The Law Commission proposed that in the absence of a contrary agreement, all

matrimonial homes should be jointly owned in a matrimonial home trust. The
scheme would operate retroactively, that is, it would apply to homes already
owned at the time that the legislation came into force. The Commission recog-
nized that it would be necessary to have a transitional period to enable spouses
to opt out of the new scheme if they so desired. The Law Commission considered
that their scheme reflected the "realities" of married life since both spouses
regard the matrimonial home as "theirs" without considering the question of
legal title or the principles of the law of trust. It gave security of ownership
to the spouse who is not recognized by the law as having any proprietary interest
in the home. It recognized that each spouse contributes to the marriage and to
the family and that the combined efforts of both make the buying and the main-
tenance of the home possible. It eliminated the uncertainties of litigation in which
rights of ownership are contingent on proof of financial contribution.
The Law Commission was aware of the formidable conveyancing problems

which would be involved in their proposals and as a result they set up a Working
Party to advise them.
The Law Commission included consideration of pensions in a Working Paper 8

and their Report No. 25. As the Law Commission pointed out, difficulties arise
for a divorced wife on the death of her former husband because she does not

• qualify for the state widow's pension and her entitlement to a retirement pension
might be adversly affected. A private pension scheme would represent a con-
siderable amount of a husband's accumulated savings and it is important that the
former wife does not suffer by losing her chance of benefiting.

• The Matrimonial Causes Act, 1973, provides6 that the court in deciding
whether or not to exercise its powers of ordering financial provisions is to
consider all the circumstances of the case including "the value to either of the
parties to the marriage of any benefit, (for example, a pension) which by reason
of the dissolution or annulment of the marriage that party will lose the chance
of acquiring." The court may, therefore, order the husband to pay the wife a
sum to compensate her for the loss of her prospective pension rights.
In addition, there are various ways in which the divorced wile's position

might be protected. It might be possible for the husband to make arrangements
with the pension fund trustees whereby his former wife will benefit. Indirectly
her position might be protected by her being given a share in the matrimonial
home and other family assets. With regard to state pensions, some of the
previous difficulties have been eliminated for divorced women by the Social
Security Pensions Act, 1975.1" Under that Act, a widowed ex-wife would be
entitled to a child's special allowance and will receive increased supplementary
benefits" provided she does not have any capital or investment income since
supplementary benefits are awarded according to means.
Although some of the difficulties originally highlighted by the Law Commis-

sion have now been remedied, there may still be cases where a wife cannot
be adequately compensated for loss of a pension. The Law Commission notes
that the problem of utilizing savings in private pension funds for a divorced
wife is not solved and that it is probably incapable of a direct and complete
solution.
(Prepared by (Mrs.) Audrey F. Glover, Legal Specialist, American-British

Law Division, Law Library, Library of Congress, March 1977.)

51d. §24.
Law Commission. Working Paper, No. 42, "Family Property Law" (1971).
Law Commission. Working Paper, No. 52, "First Report on Family Property: a New

Approach" (1973).
Law Commission. Working Paper, No. 9, "Matrimonial and Related Proceedings—

Financial Relief" (1967).
9 Matrimonial Causes Act, 1973, c. 18, § 25(1) (g).
10 Social Security Pensions Act, 1975, c. GO.
u Id. 31.
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AN ACT To AMEND THE CANADA PENSION PLAN

The amending Bill, C-49, was tabled in Parliament April 18, 1977. The two
major amendments are intended to provide some measure of financial security
for spouses who work in the home. The first of the proposed amendments would
permit the equal splitting of Canada Pension Plan (CPP) credits, earned during
marriage, between husband and wife upon divorce or annulment of their mar-
riage. The total pension credits would be divided equally regardless of the
amount of direct contribution made by husband and wife. This would ensure
that the value of the pension, an asset which had been accumulated during
marriage, would be divided equally between the spouses upon dissolution of the
marriage.
Spouses who had never worked outside the home and therefore had never

directly contributed to the Canada Pension Plan, as well as those who had
contributed for only a short time, would be able to share in the pension credits
accrued through the CPP contributions made by their husband or wife. The
credit split, for all years of marriage back to 1966 when the CPP began, would
be made upon application by either spouse within 3 years of marriage dissolution.
The second major amendment would protect contributors who leave the labor

force to raise young children against the deterioration of the amount of their
eventual OPP pension resulting from periods of low or zero earnings incurred
during the child rearing period. Contibutors would be able to drop out of the
periods when they were raising children under 7 years of age when calculating
their lifetime average earnings for benefit purposes. The provision would protect
both the eligibility and the amount of CPP benefits earned by a contributor prior
to the child-rearing periods.
(Prepared by (Mrs.) Marlene C. Mc,Guirl, Chief, LL AB; and (Ms.) Linda

B. Murphy, Legal Analyst, American-British Law Division, Law Library, Library
of Congress, May 1977.)

Ms. SPELLMAN. Thank you. Of course, we appreciate all of the effort
that you have put into this legislation.

Invariably we are being told to meet with the wives of Members
of Congress who will give a different point of view.
Ms. SCHROEDER. Well, I think it's a very interesting point, that the

new wives will get the rest of the annuity, whether they've been mar-
ried 1 month, 1 day, or however long.
MS. SPELLMAN. A year is required by law.
Ms. SCHROEDER. They had to be married 1 year, and 20 years versus

1 year is not exactly equality, but yet they get all of the money.
MS. SPELLMAN. All of the material which you have brought will be

placed in the record—and it is excellent material.
I have one question. You mentioned Canada in your statement, and

you make note of the advancement which Canada has made in permit-
ting equal splitting of Canadian pension plan credits, similar to our
social security system in the United States.
Do you know if Canada or if any of the countries where private em-

ployer-employee pension plans such as Federal retirement system per-
mit splitting of benefits between husband and wives?
MS. SCHROEDER. You mean in foreign countries?
Ms. SPELLMAN. In foreign countries.
Ms. SCHROEDER. In Germany they do, but I don't know—I'm really

not an expert on foreign laws. I know Germany has really been out
front moving in this whole area.
Ms. SPELLMAN. Yes, they have.
Ms. SCHROEDER. We have exported the American tp,dition of divorce

as an American institution. Other Western countries have been having
to deal with this, and they've really been ahead of us.
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And, you know, Germany has really been a little bit more like the
United States. It is a Federal Republic with the States and the Fed-
eral Government, and the private sector and the public sector.
Ms. SPELLMAN. Yes.
Counsel is asking if we should lower that 20-year requirement. I'd.

say take what we can get to start with, and then we'll worry about low-
ering things later.
Mr. MCCLUSKEY. Madam Chairwoman.
Ms. SPELLMAN. Go right ahead.
Mr. MCCLUSKEY. It concerns me that you mentioned, Ms. Schroeder,

State rights, community property States, and so forth, those have no
magical number 
Ms. SCHROEDER. That's right.
Mr. MCCLUSKEY. I wonder if we aren't intervening in those type of

States and saying to them, you know, despite your laws we have a
magical figure of 20.
Ms. SCHROEDER. Of course, right now we're saying, "Despite your

laws you can't do anything." At least this will be a little closer to
where they are. I think there are only eight community property
States, but if you said to them, "OK, despite your laws, you can get
this much now," and they've been married 20 years.
Now, I would certainly prefer seeing us move toward a community

property aspect, and allowing each State to deal within the courts.
I have no problem with that at all.
I only want to say that if you think this is controversial, try that

one. And the main reason that we opted for this was that it was at
least in agreement—on line with social security.
And we may want to talk about how we deal with social security and

Federal annuities. I mean social security right now in community
property States.
Mr. MCCLUSKEY. Well, of course, the main distinction in social

security and this system is that social security is equal giving. A
recipient or the worker does not split the annuit.
Here we are requiring, since he's not under social security, and

since we are a private system, to split his annuity.
Ms. SCHROEDER. Well, it's a private system, but for public employees

so I'm not sure 
There's one thing we want to make clear, that when we do this, we

want to make sure the 20-year marriage resuirement should not be
construed so that it will limit the States' authority to divide property,
so we won't be doing what we've been doing for so long—interfering
with court orders.
We will allow them to divide property if they've been married less

than 20 years in those community property States. It would be very
easy in the bill to say however long a person is married the States can
consider this marital property.
I think it is ridiculous to deny it at the Federal level, if you see what

I'm saying.
Ms. SPELLMAN. Would it be only in those States that have com-

munity property law, or could we say that if the court decrees, then
we will?
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MS. SCHROEDER. Yes, if the court moves in that direction, it would
be however they look at it.
And I think you could put that language in the bill, saying after 20

years it's automatic, but if the court determines it should vest before
then, you'd have the best of all possible worlds.
One of the things I thought was interesting yesterday, when we

talked to the Civil Services Commission, was that the new ones really
have been following this—excited about it—and my understanding is
that, supposedly, it is the official position they are against it, only that
it's the first they knew of it.
Ms. SPELLMAN. We have a letter from the Civil Service Commission

opposino•
t' 

it. But, as you know, in our discussion we found that this is
really aholdover from the past, and additional discussion with even
the chairman has indicated they will reconsider the Commission's
original view. I hope that after he takes a good look at it he may
change his mind totally.
So, you're so right. Others have indicated that they've not been

consulted at this point. And that's the reason we called Mr. Tinsley, the
Civil Service Commission representative who was to have been our
speaker here today, but we suggested that he not come until a policy
has been adopted by the present Commission.
Ms. SCHROEDER. I think that was very wise because I was a little

shocked yesterday to find out that, really, the Justice Department,
OMB, and, apparently, a certain level, had all gotten together and
decided, "Oh, well, we'll just all sign off on this." And the main reason
given was that we don't allow any State decrees to be assessed against
Federal annuities, which is no longer true in cases of child support and
alimony.
And I think even the chairwoman was surprised to find out their

position. So, hopefully, with a little more time and education, the Civil
Service Commission can be enlightened.
Ms. SPELLMAN. I think it might be well for us to meet with the

Director of OMB to discuss this with him.
Ms. SCHROEDER. I think that's very true.
MS. SPELLMAN. We thank you very, very much—for all of your

work and your assistance.
Ms. SCHROEDER. Thank you for all of your work.
Ms. SPELLMAN. Our next witness is Ms. Sada Chernick, who is with

the Women's Alliance for Legal Opportunity and Protection.
We are switching here somewhat, and I hope we're not putting others

out, but Ms. Chernick does have a pressing appointment.

STATEMENT OF SADA D. CHERNICK, WOMEN'S ALLIANCE FOR
LEGAL OPPORTUNITY AND PROTECTION

MS. CHERNICK. Thank you.
I would prefer not to read.
Ms. SPELLMAN. Very good. We would like that, too. We will make

your statement part of the record.
Ms. CHERNICK. Right, and I will just very quickly go over it for

those people who have not gotten copies.
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• The two points that I emphasized were first, the fact that workers
in this country want fringe benefits and they want them written into
law. It is a rare employee who will take on trust, at this point, his
employer's guarantee that, "When you get to that point I'll take care
of you."
And yet we are asking women to accept that which does not mean

that I think we should not trust the men we marry, but people do
change, and there should be something a little bit more secure for the
woman who has been married a reasonable number of years.
The bill chooses 20, and I don't intend to argue with that, although

I think there are a lot of conversations that could take place.
The other point I make is that there is an emphasis on retaining

the family, and I, personally, as a mother
' 

would have to say to my
daughter at this point, "As you're not already married, either do not
get married, or get a hard and fast contract that says if you stay home
and do the job that has been agreed by society needs to be done, you're
going to be taken care of, because otherwise, at any point, he can say,

don't happen to like the situation.'"
And with the new laws on divorce which have been changed drasti-

cally—they have been changed drastically while the updating in terms
of security for women has not been updated in the same sense—I
would have to say, "Don't take a chance."
He may be a very honorable person or she may be a very honorable

person, whichever one happens to be in that seat. I'm not certain
whether life styles are going to change sufficiently to make it so, but
there already are some men who are playing the role of what we call
"dependent spouse," and I think they deserve the same coverage.
I would not like to see the family go by the board because of the

fact that we can't find some way to make sure that women who have
played that role and done what society asked for have some kind of
security.
I really don't want to see the family as we know it to go down the

drain, and whether the male stays home with the children or the fe-
male stays home with the children, I do think there needs to be some-
thing 'more secure for that person in case the situation does 'not last
for what-40 years?
Maybe we didn't have this problem before because people died so

much earlier; I don't know. But, in any case, that's not the solution
we want either.
Ms. Schroeder has covered a number of points that I was going to

but there were a few that I want to bring out, and one is the tradition
that the State shall have the decree on divorce.
And it does have the jurisdiction on divorce, but, as I say. in most

States—not all, but most States—the changes have been made in the
ease of getting a divorce without considering what this means in total
to the family—to the spouse that stays home, and so on. .
If there was some way that we could see to it that those two went

hand-in-hand, we might not need a Federal law, but we do, as some-
one said.
In the terms of States rights, I have seen a number of issues in my

life where what might have been called States rights—such as agri-
culture, welfare, unemployment—have had to become Federal—Fed-
eral, I don't know another word to use.
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They've had to come under the jurisdiction of the Federal because
the States, 'for whatever reason, were unable to be relatively equal.
Nothing will ever be totally equal, we know that •; but there should

be some relative equality. I think they're owing something like this.
The Government needs to be a leader and not a heel dragger, especially
since it plays the role of an employer.
Now, one of the things that I have been asked very often is, "Why

don't you get the women that are affected up here?"
I would very much like to, but I know no way, on a prospective

bill, to find out who is going to be divorced 5 years from now. We
know there are going to be a number of them, but I'm not able to go
to a room full of people and say:

You, and you, and you, and you are going to be in this position; therefore,
come to a hearing and testify or write a letter.

They talk about why have we not gotten more letters from women.
The answer is that most women have been trained to believe that it
isn't going to happen to them.

Surprisingly, it does. I think almost all of them are shocked when
it does but, in fact, they don't know who they are beforehand. There-
fore, 

does,
not able to go through it until it happens, at which time

they are helpless.
As a matter of fact, they won't get coverage under these bills, most

of them.
Then Ms. Schroeder brings up the fact of the family unit, and

everybody's putting in their part. There is something a little bit more
legal that comes into that that has not been mentioned, namely, thatthe Internal Revenue Service allows us to file joint returns.

This, I assume means that the moneys are considered joint. Thefringe benefits, if they were taxable, would be considered joint. Theparts that are withheld for insurance, which is not, necessarily, go-ing to redound to the second person, are considered joint.
If they're not considered joint, then, in fact, the joint return is, insome sense—and I don't like to use the word, but, in some sense—well, let's sAyit's an illusion rather than a fraud. But somebody's usingit to pay less income tax, when, in fact, none of it belongs to the spousethat stays at home.
And I think there's a legal justification there for saying it isn't justhis because if he pays a certain amount out of his income to the pen-sion fund, then, in fact, she has to live a little bit less well because sheis filing that it is her income as well as his income.
I guess, really, that unless you have some questions—I don't knowthat I've covered everything I can. I've discovered that when peopleget me started I can go for hours on this, and there never seems to bean end.
I don't consider this the ideal bill for all people. I certainly realizethat a lot of women who have already been affected are going to be leftout.
There is evidence that a large proportion of women over 65 are liv-ing on under $1,800 a year. There are statistics that show that after a

divorce, in most cases the living standard of the man goes up, the liv-ing standard of the woman goes down.
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Now, someday that may be switched. I don't want to see that
switched. I don't happen to be—if I am a feminist—I don't happen to
be the type of feminist, and I don't think I represent the type of femi-
nist, that really wants a reversal of roles. I would like for people to be
people, and whatever role you play you get a reasonable kind of equity
out of it.
[The prepared statement follows:]

PREPARED STATEMENT OF SADA D. CHERNICK, WOMEN'S ALLIANCE FOR LEGAL
OPPORTUNITY AND PROTECTION

I want to thank the Chair and the members of this committee for allowing me
on behalf of the Women's Alliance for Legal Opportunity and Protection to testify
today on H.R. 3951, a bill to provide that a former spouse of a civil servant who
was married to such employee for 20 years or more shall be entitled to a portion
of such employee's annuity and survivor benefits.
At the moment, the word "spouse" probably refers most often to a wife, but

the changing lifestyles and antidiscrimination interpretations may soon make the
word spouse most appropriate.
Before continuing, I would ilke to say that I am testifying on behalf of a group

of women loosely organized under the title of Women's Alliance for Legal Op-
portunity and Protection, but I have been primarily involved with a subgroup
calling itself Homemakers for Equal Retirement Security. This group includes
wives and ex-wives of civil servants, members of the uniformed services, and
foreign service officers.

There seem to be two primary factors operating which make a bill such as
H.R. 3951 essential: (1) The assumption of any worker that after 20 years some
pension will be there for the retirement years, and (2) The deterioration of the
traditional family structure and the need to find ways of strengthening this
structure or providing alternatives.
Retirement benefits are fought for by labor in their negotiations, and the

Federal Government in various ways assumes the right of an employee to antici-
pate a reasonable retirement income, but the spouse who provides the homemak-
ing and care of the family is omitted from such coverage. Is not homemaking
an honorable and necessary occupation? If men are not willing to work on
"trust" of an employer, should not homemakers be in the same position? Even
if a divorced or separated spouse can find some kind of work, should not retire-
ment benefits from the first job be provided? In jobs involving payment for work,
changing jobs does not preclude retirement benefits after the required number of
years of work. This same security, dignity, and respect should be accorded the
homemaker.
A spouse is often expected to sign a joint income tax form, but no benefits

are necessarly considered to be half hers. Despite the assumption that the income
belongs to both, when retirement arrives, the income is considered as his, she
was an unpaid worker, and the joint income tax form appears to be an emotional
fraud—a tax loophole for married men?
In discussing the second factor, all statistics seem to agree that the divorce

rate is on the rise and that the rate for longstanding marriages involving older
persons is disproportionately high. When most women who currently have been
married to one man for 20 years were at the accepted nuptial age, options were
rare. Marriage and care of the family were the accepted societal norm. However,
whether the norm was a good or a bad thing, with this unwritten law came the
unwritten, and even written, law that a woman who so devoted her most pro-
ductive and creative years would be taken care of in her later years. Various
failures in financial affairs deprived some women of this guarantee, but it was
only when the husband also suffered the same fate. Society has never openly
intended that a man should benefit financially from a divorce.
Data gathered within the past 10 years indicate that in most divorce/separa-

tion situations, the men improved their economic status, while the income of
women fell. These figures were adjusted relatively to family size. Even when
adjusted for race, age, education, city size, and region, still the income of men
rose while that of their ex-wives fell. (Demography, Vol. 14, February, 1977, pp.
67-77.)
With such a record, it would seem that all parents should train their daughters

to prepare for some kind of work which pays a salary and carries with it some
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kind of dignified retirement, as well as medical and hospital coverage. This
should include putting her salaried job ahead of homemaking. How can a parent
honestly counsel a daughter to devote herself to home and family when she may
so easily find herself without funds, while her husband enjoys all the seniority,
retirement, and fringe benefits denied her because her trust is not reinforced
by the law? Even if a spouse is provided some alimony, no real security is con-
ferred, since alimony ceases upon the death of the spouse providing the alimony.
In the future, we may also find ourselves unable to counsel a son to become a
homemaker, not because it would not be appropriate for him to do so, but be-
cause he might then find himself deprived of security in his later years and end
up on the welfare rolls.
There have been calls to strengthen the family, but unless and until the laws

of States and the Federal Government require responsible and sufficient credit
for work performed in the home, weakening the family will be too easy. Some
States have made efforts in this direction. A neighboring State lately passed
a law which requires that the years of work in the home be considered in any
settlement. Not all States have reached this point, and many States would con-
sider Federal regulations an area outside of their province. For the Federal
Government to assume that the home spouse was not contributing and did not
earn any rights for the future is certainly a step in the wrong direction.
Cases of women who have been adversely affected by the current laws and

circumstances could be cited, but rather than take time to tell of them, I instead
offer to find you such women to talk to should any of you so desire.
The Federal Council on Aging reports 13 million women in this country are

65 or more years of age. Dr. Ethel Allen of the National Commission on the
Observance of International Women's Year testified that 2.3 million of them
were below the poverty line in 1974. The National Senior Citizens Law Center
found that 50 percent of the single women over the age of 75 live on under
$1,800 a year. The numbers and the welfare demands will likely increase. One
situation in which the taxpayer may end up with this burden, although it rightly
belongs to the husband or ex-husband, is in the case of employees of the Federal
Government.
This bill plainly puts the responsibility for the welfare of an older woman

where it belongs, with the spouse who had the use of homemaking services for
20 or more years. These ex-spouses should not be living on substandard incomes
or welfare, so long as the wage-earning member of a longstanding pair has
accrued benefits during those years. The only cost to the government would be
a small administrative one.
I strongly urge you to consider the contribution of the homemaker and the

vulnerability of such people without this protection and to vote for this bill,
which provides that a former spouse of 20 years or more shall be entitled to a
portion of such civil servant's annuity and survivor benefits. The time is truly
right for such an acknowledgement.
Thank you for your time and interest.

Ms. SPELLMAN. Don't worry about the women not writing letters
we've gotten an enormous number of them.
Ms. CHERNICK. Well, I got the word that a lot are coining from

second wives.
Ms. 'SPELLMAN. Yes a good many of them are coming from second

wives who are very concerned.
Ms. CHERNICK. They're concerned that they don't want to have to

share. I realize that since they won't be affected, and it's only going
to be prospective, and I would say that prospective second wives, if
you're really marrying him for the part that his first wife worked
for, maybe you shouldn't.
Ms. 'SPELLMAN. On the other hand, it should be duly pointed out to

them, that, if they should be married 20 years and something hap-
pened, you'd be protected.
Ms. CHERNICK. Some say the second wife should get it, and the

first should just drop dead, but they don't do that.

92-S35-77 7
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Ms. SPELLMAN. Sometimes we get a second generation of letters
saying, "Oh, well, now that's different. In that case I support it."
Ms. CHERNICK. Is there something else I can say?
Ms. SPELLMAN. Yes in your statement you mentioned that a neigh-

boring State requires that the work in the home be considered in any
settlement. Which State is that?
Ms. CHERNICK.
Ms. SPELLMAN. Virginia.
Ms. CHERNICK. I think this was in the last 3 to 6 months. I cannot

give you the exact date, but I think I can find it if you want to know
A. I can pass it on.
Ms. SFELLmAN. Do you know if other States have similar laws?
Ms. CHERNICK. I know there are some. I don't know whether I can

get a list of those, but I can certainly try.
Ms. SPELLMAN. Update them if you can. We'll appreciate that, too.
Do you know how the law works, whether it's applied to all settle-

ments, including those involving Federal employees? Are they at-
tempting to do that?
Ms. CHERNICK. I'm not sure that all States work the same. Yes,

it would include Federal employees.
Ms. SPELLMAN. Not just this particular fund.
Ms. CHERNICK. Right.
Ms. SPELLMAN. Public assets.
Ms. CHERNICK. Right I'm not sure. I suppose it depends on the

State and how it's written—how much property can be involved in
that, and how much it can just be a matter of the amount of alimony.
I was asked by one person, "Why isn't the situation as we now

have it adequate? Why isn't the allocation of alimony sufficient."
One reason is that alimony has an innuendo which is unpleasant,

but even if we were perfectly willing to accept that, if a man dies—
the way the statistics are not they do—this may leave a women an

from 3 to 30 years with no income unless she happens to be
covered by social security. In the civil service situation she doesn't even
get anything from his death from social security, so that she is liter-
ally left helpless unless she's young enough to start on her own.
I think, though, we're talking of women who have been married

20 years. All of them are in their forties and older. If anybody wants
to go out and pretend he doesn't have a job and say, "I'm 45 to 60,"
and try to get a job at this point, you'll have a lot of fun, but you
probably won't get a job.
So, it's really for the older person. This is extremely important.
Ms. SPELLMAN. Among the former wives of the Federal retirees,

are there some that you know who are on public assistance?
Ms. CHERNICK. There are some. Surprisingly, many of them would

try very hard not to, and work at low-paying jobs—often two or three
of them—in order to try to survive. Most people don't seem, really, to
be anxious to be on public asistance.
Ms. SPELLMAN. Just one other point you know, of course, that the

legislation will assist many women, but it makes no distinction be-
tween wives or husbands of retirees. How do you think a female Fed-
eral employee who retire—on a small pension would feel, if after being
divorced after 20 years of marriage, she would have to share her pens-
ion? Is that going to create problems?

•
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MS. CHERNICK. I haven't been able to find a single formula that is
not going to create some problems, and is not going to leave some
things uncovered.

I've also been asked what if both are working; should she or he
get, if one is a Federal worker and one is not—or if both are—should
there still be this bill?
I don't know; I think this is the kind of thing that I, personally,

would enjoy a long conversation on. I don't see any way of writing
a bill that, in fact, takes care of every contingency unless we could,
in some way, legislate equity and goodness. And since we can't, the best
we can do is mike a first stab at trying to find out what would work.
And if we find—I think if we find it is not working the way you

want, then maybe it has to be amended—handle it. There may be a
time when the bill will specify more clearly if the person has a cer-
tain income, and with inflation I don't know how you're going to set
that, but it may be a percentage thing—that, in fact, with certain
kind of income this wouldn't pertain, or it would pertain only under
some given formula.
I'm sure, with all the mathematics and the formulas that are derived,

we could come to one that would be more nearly equitable than we
have now.
I'm not prepared to say what that would be, but I certainly feel

that if it were reversed, and a man had to share his small pension with
a woman, then it should be the other way around. I do feel that if he
played that role, then he should get that reward, too.
Ms. SPELLMAN. We might have the situation where the husband is

making a good salary but the wife has got to share that a little bit.
Hopefully, the courts will take care of those kinds of inequities
though.
Ms. CHERNICK. Does the bill allow—would the bill allow the court

to really consider what are the total assets—the total earning power?
Ms. SPELLMAN. Yes; because it is a contract.
Ms. CHERNICK. A contract; well, I guess the next thing would be to

be sure that we have equitable judgments.
Ms. SPELLMAN. It is, and to get more women into courts.
Thank you very, very much.
Ms. CHERNICK. Thank you for having me. I appreciate it. Good luck

on the bill.
Ms. SPELLMAN. Our next witness is the National Association of

Retired Federal Employees, and we'll have Judy Park and Chuck
Merin, legislative assistants, and Mr. McClelland.
Glad to see you.
Mr. MCCLELLAND. Thank you.

STATEMENT OF JOHN F. MeCLELLAND, PRESIDENT, NATIONAL
ASSOCIATION OF RETIRED FEDERAL EMPLOYEES, ACCOMPANIED
BY JUDY PARK AND CHARLES MERIN, LEGISLATIVE ASSISTANTS

MS. PARK. We're here to give testimony this morning on behalf of
the National Association of Retired Federal Employees.
Our association, for 55 years, has represented the legislative issues

affecting retired civil service employees. On behalf of national mem-
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bership, I appreciate the opportunity this morning to voice our views
on controversial provisions of H.R. 3951.
The issue of how to best care for those among us who are unable to

make financial provisions for themselves is an important one. The
Congress, in its deliberations over social welfare programs has
searched for the most efficient and equitable vehicle to achieve that
goal.
And this problem troubles the membership of our association as well

as a great majority of the Nation's more than one-half million civil
service employees.
However, the legislation pending before the subcommittee today,

by virtue of its unique function anof application, we feel raises a series
of significantly, different, yet no less complex questions.
The essential question raised by H.R. 3951 seems clear: What limita-

tions, if any, exist upon the right of the Federal Government as an
employer, to mandate benefit choice in a staff retirement system?
The question raises the correlative issue of the right of an employee

to disperse benefit rights freely earned under a retirement program.
The language of the bill implies that the Federal Government has

the right, as an employer, to usurp the privileges of personal choice
and free election with which its employees have, historically, been
entitled.
It is the intent of this testimony to show that the very guidelines

which the Congress established to regulate private as well as public
pension programs, support the principle of free will for employees in
election of retirement benefits.

Title I, section 205 of the Employee Retirement Income Security
Act—ERISA--enacted by the Congress in 1974 to regulate private
pension programs, treats the matters of joint and survivor annuities
in a fashion which recognizes the importance of free choice.
ERISA regulations state that if a retirement plan provides for the

payment of benefits in the form of an annuity, joint and survivor
benefits must be available if the participant was married throughout
the 12-month period preceding the date on which annuity payments
commence.
ERISA regulations further stipulate that the annuitant may elect

to decline survivor coverage by so declaring in writing prior to receipt
of the first annuity payment.
Through enactment of these provisions, Congress recognized the -z

importance of flexibility in benefit provision, so as to maximize upon
the unique circumstances surrounding every marital situation.
I might add here that the House just—I believe last week or 2 weeks

ago—extended this further by passing legislation which would allow,
in a second marriage, the continuation of original survivor—or a
rescinding or that original election, and, several years ago, allowed
election in the second marriage.
In the area of survivor benefits provision, civil service regulations

exceed even the ERISA prescription. An automatic annuity reduction
is in force for all civil service retirees to assure survivor benefits coy-
erase for spouses.

is automatic reduction stands in effect unless specifically canceled
in writing by the prospective annuitant. This has not always been so
but has been. I believe, for at least 12 or 15 years.
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NARFE believes that H.R. 3951 compromises the original intent
of the Congress in this matter. The bill's proposed changes in survivor
benefit regulations ignore such important considerations as fault in a
divorce, and gives no recognition to other forms of property
settlement.
A well-recognized principle of American jurisprudence holds that

domestic relation matters are, and should be, within the purview of
State courts. In challenging that principle, the bill also compromises
the important role out-of-court services, such as family counselors,
have played in the amelioration of the settlement process.
We must seriously question the wisdom of Government interjection

into one of the most difficult and trying of all human situations.
H.R. 3951, through its arbitrary and inflexible mandate for payment
to divorced spouses, would insure this unwarranted interjection by the
Government.
NARFE's commitment to a retention of flexibility of choice does not

compromise our belief in the inherent responsibility working
individuals bear toward their spouse or family.
It is with this principle in mind, for example, that we support a

pending Justice Department-Civil Service Commission proposal to
implement garnishment legislation, inclusive of action against annuity
payments to permit action by Federal agencies against active or
retired Federal personnel who fail to fulfill court-awarded child
support or alimony responsibilities.
Support for this garnishment legislation is not inconsistent with the

fundamental distinction which can be drawn between a responsibility
to one's family, and the enactment of a Government mandate which
violates the principle of free will in choice of benefits under a staff
retirement program.
H.R. 3951 fails to accomplish its underlying goal of greater con-

sideration for the interests of nonworking spouses. This goal can be
achieved, while employee rights are preserved, through adoption of
three new retirement procedures.
The first would be the adoption of a regulation which would require

the signature of both spouses on a letter of intent to decline benefit
coverage.
A major problem in the area of survivor benefits coverage, as we see

it, involves the tragic realization that comes all too late, that their
working mates failed to provide survivor benefits.
We have received a number of letters in our office. Such spouses very

often have found, and especially with the older ones, that the husband
was not aware of the decision being made at that time.
In recognition of this problem, we offer as our second recommenda-

tion the enactment of legislation which might just be Commission
regulation, requiring the Commission to provide automatic written
notification for all spouses of any survivor coverage provided.
Adoption of these two procedures would greatly alleviate the human

suffering which so often arises from the confusion among spouses
about the benefits provided them by their working mates.
Our third recommendation is to strongly advise that Federal statutes

be amended to include Federal personnel under State court decisions
dealing with domestic relation problems such as child support or ali-
mony payment.
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Garnishment of Federal wages or annuities is presently prohibited

because legal action in a garnishment suit must be brought against an

employer rather than an employee. The right of the Government to

claim sovereign immunity impedes enforcement of court-ordered gar-

nishment action. Remedy of this situation will help to reaffirm the role

State courts play in the settlement process.
It is our belief that the concern we all feel for those in financial dis-

tress must not be allowed to invalidate the well-considered reasoning

Congress gave staff retirement policies at their inception. We must,

therefore, oppose enactment of H.R. 3951.
I thank you for this opportunity to appear this morning and will

be happy to answer any questions.
And I might add at this point that we could see the same as is now

given for insurable interest survivor, the allowance for survivors bene-

fits to the divorced spouse, if the retiree wants to do this.
We, like you, have received letters from people who wished they had

this choice to make.
Ms. SPELLMAN. As I went through your statement here, there were

notes that I made for myself to ask you, and one was on page 3. Would

you, then, agree that a spouse should sign off?
And then I find that you have covered that.
And then, on page 4, would you agree that the courts decisions ought

to be able to be carried out? And you have gone into that.
And, this question of garnishment of Federal wages that is

permissible.
Ms. PARK. That's right.
Ms. SPELLMAN. It's permissible; that would take care of it. At the

moment it can occur for purposes of alimony and child support.
Ms. PARK. Yes; alimony and child support.
MS. SPELLMAN. There is a problem in that alimony ceases upon the

death of the individual.
Would you recommend then an expansion of the law which would

enable the courts to make the decision now as to alimony and child

support, and a sharing?
MS. PARK. Yes; I think the courts come into play there, and the

Government follow-up on the court decisions.
Mr. McCLELLAND. A problem also arises in this area—the present

law—that in time of nonmarriage, full annuity as restored to the

retiree certainly negates any survivor benefits.
Ms. SPELLMAN. That does create a problem.
Mr. MCCLELLAND. That certainly does.
Ms. SPELLMAN. Once the divorce occurs, a decree must be mandated

by the court, then the employee has a right to elect to take full

benefits.
Ms. PARK. Elect to take full benefits.
Mr. McCLELLAND. Right.
MS. SPELLMAN. What about survivors?
Mr. MERIN. This is one reason why we feel that the staff retirement

system—the, civil service retirement—should not be made grounds to

adjudicate divorce proceedings. And I think this is what is happening.

MS. PARK. I think the problem with the bill is the mandating of a

certain amount of benefits for a spouse. I see a lot of problems coming

in this, as you brought out with the previous witness.
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If you're going to talk about the rights of women, I see so many of
these women who could very well end up with less with the husband
in private industry, say Bell Telephone. She may retire on a low
annuity—most of them do—and be forced to pay x" percent to him,
getting nothing from him except an amount of social security, perhaps,
which could be a lot less than what she is giving back to him. There-
fore, a lot of these women could be in a worse situation than they
would be without the bill.
I think that we might be creating monsters, and I don't know what

the answer is to taking care of all the situations that might come about,
but I have trouble with the mandating of these benefits.
Mr. MERIN. We have trouble with that. We recognize the human

problem, and we want to try to ameliorate the problem, but we can't
accept a mandated, inflexible, benefits choice. And that's the issue as
we see it.
Mr. MCCLUSKEY. But you would accept mandated court decree?
Mr. MERIN. Right.
Ms. SPELLMAN. I see myself moving in that direction as well. Hope-

fully, the courts will look into the full picture and come up with an
equitable solution for all involved.
On the other hand, I cannot help remembering a letter that said,

"My husband is a no-good drunk, and I've had to put up with him
for all of these years. He now has a fine job but he isn't contributing
to the family."
She is working to raise those children. The day that she retires, he

will be eligible for half of her retirement earnings. There is a great
injustice there.
We really• need to be protecting the rights of as many people as we

possibly can.
Ms. PARK. We have a letter, also, from a former couple—they are

divorced now, but both signed the letter. The woman had, after 25
years, decided that she wanted no more, that she wanted to go to work.
And they settled the situation between the property agreements and
so forth.
She was saying, "I, now, am working." Now, this is not property in

the case, but saying you do have it, I am working, I have other income,
I don't want part of his, lye already made certain settlements I've
ma de certain concessions, why should this come into play, my getting
half of his annuity?
And I think there are going to be a lot of these problems.
MS. SPELLMAN. Many who have written in say my wife was a good

wife for many. many years, and I hold no malice toward her. She
raised our family, and she deserves my retirement benefits. But they
can't give them.
Ms. PARK. That's right. If they did have an option, certainly it

couldn't be a spouse option because they are no longer a spouse. Butwe do have the insurable interest provision in civil service retirement,
that same, probably, feeling of insurable interest there.
Ms. SPELLMAN. It's not going to be an easy decision by any means,

trying to do what is best.
Ms. PARK. It's an emotional situation.
Ms. SPELLMAN. More women are going to work now, so we've gotto recognize that it can be a double-edged sword.
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Mr. Leach?
Mr. LEACH. No questions.
Ms. SPELLMAN. You realize when talking about freedom of choice,

and apparently, with your suggestion, promoting insurable interest,
you realize there is a limited freedom of choice, and a Federal em-

ployee can't really designate whatever he wishes to.
Ms. PARK. Under insurable interest, yes. I was saying, though, that

under present law 
Ms. SPELLMAN. Would you feel that that law should be changed?
Ms. PARK. I think that, probably, a lot of former spouses might

look at the former spouse as a person with insurable interest, the ones,
at least, that we've heard to say, "I'd like to be able to designate bene-
fits there. The law prevents me from doing it."
Ms. SPELLMAN. If the court determined that they should be sharing,

then the employee would not be permitted to accept benefits at retire-
ment, or she would have to take the reduced benefits.
Ms. PARK. To the extent that the court-
Mr. MERIN. The signing off, I think, is an important item.
Ms. PARK. At the time of retirement, under military retirement, if

you do not designate a survivor, survivor or spouse is notified at that
time that they did not elect survivorship. I think it's fair.
Ms. SPELLMAN. That's very important, I think.
We thank you very much.
We will hold our next meeting on June 30, at which time we'll be

hearing from the Civil Service Commission. Hopefully, they will have

reconsidered their original stance at that point, and we will be coming
up with a new and a valid assessment.
We thank you very much for attending.
[Whereupon, at 10:35 a.m., the hearing was adjourned.]
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THURSDAY, JUNE 30, 1977

U.S. HOUSE OF REPRESENTATIVES,
COMMIIIEE ON POST OFFICE AND CIVIL SERVICE,

SUBCOMMITTEE ON COMPENSATION AND EMPLOYEE BENEFITS,
TV a,sh,ingtan,, D.0 .

The subcommittee met at 10:10 a.m., in room 304 of the Cannon
House Office Building. Hon. Gladys Noon Spellman presiding.
Ms. SPELLMAN. The subcommittee will come to order.
The subcommittee has reconvened today for its final day of public

hearings on H.R. 3951, a bill to provide that a former spouse of a
Federal employee who is married to such employee for 20 years or
more shall be entitled to a portion of such employee's annuity and to
a portion of the annuity of any surviving spouse of such employee.
Before calling on the administration's witness for today, I want to

thank everyone for their tremendous support of this bill and all the
witnesses that have appeared, pro and con, for what I consider to be
superb testimony.
I think both sides can agree though, and I hope the administration

is convinced after reviewing all our testimony, that marriage should
be viewed as a partnership of coequals and that such a view is a rea-
sonable expectation of the parties. Neither Federal nor State law should
provide havens or exemptions for those who would evade or avoid
marital obligations and public policy should be tightened so that
divorce court orders are enforceable in toto. Such a policy is of tre-
mendous social importance because the American citizen is more apt
to be exposed to the judicial system in a divorce or family law matter
than any other type of legal proceeding, with the possible exception of
the traffic court. The public's reaction to the administration of justice
and general respect for law and the legal process depends in no small
measure upon how the divorce process functions and whether or not
it is fair and equitable.
Our witness for today is Mr. Thomas A. Tinsley, Director, Bureau

of Retirement, Insurance and Occupational Health, U.S. Civil Service
Commission.
Mr. Tinsley, we look forward with anticipation to what you have

to say. Hopefully it is very different from what has been said in the
past.

(101)



102

STATEMENT OF THOMAS A. TINSLEY, DIRECTOR, BUREAU OF RE-

TIREMENT, INSURANCE AND OCCUPATIONAL HEALTH, U.S.

CIVIL SERVICE COMMISSION

Mr. TINSLEY. I am not quite sure.
Thank you, Mrs. Chairwoman.
If it pleases the Chair and the subcommittee, I have a prepared state-

ment which I would suggest be incorporated in the record.
Ms. SPELLMAN. It will be made part of the record in its entirety.
[The statement follows:]

PREPARED STATEMENT OF THOMAS A. TINSLEY, DIRECTOR, BUREAU OF RETIREMENT,
INSURANCE AND OCCUPATIONAL HEALTH, U.S. CIVIL SERVICE COMMISSION

Madam Chairwoman and members of the subcommittee, I appreciate this op-
portunity to appear before the subcommittee to discuss the Commission's views
on H.R. 3951, which would provide a former spouse of a Federal employee who
was married to that employee for twenty years or more a portion of the em-
ployee's annuity and, subsequent to the employee's death, a portion of the annuity

of any surviving spouse of the employee.
In its formal report dated June 9, 1977, the Commission gave its views on

this bill. With your permission, I would like to request that this report be in-
corporated in the record of this subcommittee's proceedings.

Briefly, H.R. 3951 would provide a former spouse with up to 50 percent of a
retired employee or Member's earned annuity during the employee or Member's
lifetime. The former spouse would also receive a full survivor benefit unless
there was a surviving spouse entitled to a survivor benefit.
In such a case, the former spouse would be limited to up to 50 percent of the

legal survivor's benefit. The former spouse would also be entitled to 50 percent
of a lump sum refund or of accrued annuity and/or the unexpended balance if a
lump sum becomes payable after the death of the employee. If the benefit to the
former spouse terminated because of remarriage prior to age 60, it could be re-
stored upon dissolution of the marriage.
H.R. 3951 is a rather complex bill. We have prepared our detailed analysis

of the provisions of this bill which I will furnish to the Subcommittee for the
record.
Let me say at the outset that we are sympathetic to the problems, both eco-

nomic and social, that individuals face as a result of the dissolution of long term
marriages and believe that some fair equitable solution should be found to
ameliorate or solve them.
However, we do not believe attempting to use a retirement system is either

a proper approach or the appropriate vehicle for providing a solution to these
problems.
The Civil Service Retirement System is a staff retirement system based on an

employer-employee relationship between the Federal Government and the in-
dividual employee. Its goals, objectives and basic provisions are not unlike
those of pension plans found in the 'private sector. The benefits provided are
based on this relationship and are part of the payment or reward for the em-
ployee's service to the employer.
Under the Civil Service Retirement System, as under many other private pen-

sion plans, the employer, the Government in this case, assumes a limited obli-
gation to contribute to the support of certain dependents of the retiree or em-
ployee in the event of that person's death. These dependents are limited by law. to
an eligible spouse, widow, widower and/or eligible children. These benefits are
also based on an employer-employee relationship between the Federal Govern-
ment and its employees. No benefit is payable to the otherwise eligible surviving
spouse of a retired employee or Member unless he or she has elected to take a
reduction in annuity in order to provide a survivor benefit. H.R. 3951 or a similar
bill would, in our view, improperly shift emphasis from the staff retirement
prineiple and would involve the Government as an employer in the marital rela-
tionships of its employees and the disposition of their property in the settlement
of domestic disputes without either due process or any consideration of the facts
or circumstances involved. This would be contrary to the retirement system's
goals as embodied in the Federally enacted Civil Service Retirement Law.



103

State laws and state courts have always ,controlled in matters of domestic

relations and property rights. These courts are specifically geared to determine

such questions as an individuals obligation to a former spouse. Such determina-

tions are made by a court on an individual case basis after considering many
factors such as the financial status of both parties, property settlements, chil-
dren involved, and the reasons for the divorce. Federal law now provides for
the garnishment of annuities for former spouses of Federal employees when a
court-determined obligation is not fulfilled. Accordingly, it is our opinion that
the Civil Service Retirement System should not be used as a substitute for the
judicial system in an attempt to obtain equity for former spouses.
RR. 3951, in attempting to achieve equity for former spouses, would be highly

inequitable in many cases and would be highly discriminatory in all cases in-
volving a Federal employee and/or his (her) legal survivor. If the Subcommit-
tee wishes, I can furnish a number of examples either for the record or follow-
ing my prepared remarks which I believe demonstrate that rather than achieving
the purpose this bill is designed to accomplish it could result in some rather
undesirable situations by producing an inequity and undue hardship not only on
the individual it is intended to help but on others, such as children and spouses
who were or may have been innocent parties with no direct involvement in the
problem or dispute that produced the dissolution of the marriage.

It should also be noted that in many cases the individual responsible for a
divorce would benefit while benefits for the injured party would be reduced.
The Commission firmly believes that an individual's obligation to a former

spouse is a matter for determination by the courts and that this obligation is
the personal responsibility of the individual concerned. To preempt the proper
function of the courts by statutorily confiscating up to 1/2 of a Federal em-
ployee's earned annuity in order to pay a benefit to a former spouse, regardless of
the facts and circumstances involved in the divorce, the party responsible, the
age or need of the former spouse, or of the circumstances or other current obli-
gations of the annuitant, would in our opinion be both arbitrary and unjustified.
In addition, it would also ignore the terms of any previous settlement approved
by a court.
However, the Commission is aware that the courts cannot now control disposi-

tion of survivor annuity and that the married retiring employee has an op-
tion to provide such annuity only for the legal spouse, but not for a former
spouse. The Commission also recognizes that there are valid social and equitable
concerns respecting the former spouse of a deceased employee or annuitant, who
was the spouse during most of the Federal career.
Accordingly, we can assure the committee that the Commission plans to give

serious consideration to this complicated issue. ,Such consideration must involve
factor such as: the proper role of the courts with respect to the survivor option;
the basic right of the employee to exercise that option free of coercion: the pri-
mary rights of the legal spouse: the dispersion of a generally limited survivor
annuity (average of $366 a month for optional retirements) among the legal
spouse and one or more former spouses where all shared nearly equal portions
of the employee's career; the dual entitlement of some employees, and thus, their
divorced spouses, to social security; and possibly other issues.
We believe these issues must be addressed, and the cost impact of various

solutions on all Federal retirement systems assessed, before legislation can be
considered.
Furthermore, the implementation of H.R. 3951 would be administratively diffi-

cult as we have detailed in our official report on this bill.
In conclusion, while the Commission appreciates the plight of certain former

spouses, for the reasons stated and those contained in our report, we feel that we
are constrained to oppose the enactment of H.R. 3951.
I thank you for giving me the opportunity to present the views of the Civil

Service Commission on this pending legislation. I will be glad to .try, to answer
any questions you may have.

Mr. TINSLEY. Let me say that H.R. 3951 is a rather complex bill and
we have prepared a detailed analysis of the provisions of the bill which
I will furnish to the subcommittee for the record, and let me say at the
outset that certainly the Commission and the administration is ex-
tremely sympathetic to the problems, both social and economic, that
individuals face as a result of the dissolution of long-term marriages
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and believe that some fair and equitable solution should be found to
ameliorate or solve them.
We certainly view marriage as a partnership, including an economic

partnership. However, at present, we do not believe that attempting
to use a retirement system alone is either a proper approach or the
appropriate vehicle for providing solutions to these problems.

Basically, the civil service retirement system, unlike the social
security system, is a staff retirement system. It is not unlike those pen-
sion plans found in the private sector. H.R. 3951 or a similar bill
would, in our view, improperly shift the emphasis from a staff retire-
ment principle and would involve the Government as an employer in
the marital relationships of its employees and the disposition of their
property in the settlement of domestic disputes without either due
process or any consideration of the facts or circumstances involved.

State laws and State courts have always controlled in matters of
domestic relations and property rights. These courts are specifically -11
geared to determine such questions as an individual's obligation to a
iormer spouse and such terms are made by a court on an individual
case basis after considering many factors.
We, therefore, would view that if there is a solution at the moment

for the disposition of retirement income, it should lie under the laws
of the State and in accordance with the State judicial system and
processes.
That basically, Mrs. Chairwoman, is the Commission position. As

we indicated in our report, and again in my prepared testimony, the
Commission has been looking into this problem as have others in the
administration. It is going to take a considerable amount of study
before we would be able to propose appropriate legislative action to
resolve it.
Thank you.
Ms. SPELLMAN. Thank you very much, Mr. Tinsley.
Let me ask you this: can you tell me if H.R. 3951 was considered by

the full Civil Service Commission?
Mr. TINSLEY. To my knowledge, it was.
MS. SPELLMAN. It was?
Mr. TINSLEY. Considered by the Office of Management and Budget

and we were informed this is the administration position on this bill.
Ms. SPELLMAN. The administration, then, is saying that it recog-

nizes that divorce settlements arrived at by the parties to the divorce -s
and/or through the courts should be honored by the Commission, is
that right?
Mr. TINSLEY. That basically is what we are saying.
Ms. SPELLMAN. That is helpful.
You state in your prepared statement that you're sympathetic to

the problems which the bill attempts to address. Can you suggest any
other methods which might be of help to the parties concerned?
Mr. TINSLEY. The problem in terms of suggesting a solution—I

think the problem is twofold. One, we may be looking at the problem
somewhat in terms of what you do and in terms of the Federal family,
the Federal employer, and the Federal Government as an employer.
That just gets at a part of what really the basic problem is here.
Others within the administration are looking at the overall prob-

lem and an overall solution. While something in the nature of this

`411
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bill might help a small number of people, there are vast numbers of
people who are faced with the results of dissolution of marriage and
the disposition of property.
The view, I believe, the broader view is possibly the real solution to

the problem rather than picking on bits and pieces in our efforts to
solve it, and then create more problems for ourselves in the process.
Ms. SPELLMAN. When you speak of the small number of people

versus the large number, I am not sure I differentiate what it is you're
referring to.
Mr. TINSLEY. Unfortunately, at the moment we do not have any

solid data on the makeup of the Federal work force from the stand-
point of marriage, number of children how many marriages have been
dissolved, and things of that nature,' but certainly the divorce rates
have been increasing divorce rates vary depending on what section
of the country you're in,and overall I think the latest figures I have
seen, they run between 9 and 11 percent, depending on the area of the
country.
Within the past few months, the Bureau of Labor Statistics pub-

lished results of some of their studies that relate to this problem in the
overall work force. The committee might find some of that informa-
tion rather interesting.
I won't go through the whole thing, but I would be glad to submit

it for the record. But there are some rather interesting figures in there
concerning the increase over the past few years in the number of di-
vorced or separate individuals in the overall labor force in terms of
their employment. There has been an increase over the years in those
numbers, both in terms of the women going back to work or being
employed, even with small children.
I think that would be very helpful to the committee in taking a

look at what the overall problems and what the makeup is, at least of
the private work force. I have no reason to believe that the Federal
work force would be much different.
Right now in the white-collar field, we do know that in excess of 35

percent of the work force are women. Unfortunately, we do not in-
quire into their marital relations and as a result, we do not know what
the status of these women are.
Ms. SPELLMAN. As a matter of fact, we sometimes in order to get

information for one purpose go contrary to our thinking about gather-
ing those kinds of statistics where other things are concerned.
We are saying that there should be no discrimination because of

marital status, and so we prefer not to ask that question to make surethere will be no discrimination. On the other hand, now we mightwant to know about that for this particular purpose.
Do I take it that the administration is saying that it feels that settle-ments made in the courts or by the parties involved should be honoredand that there would be no time limit, no factor, time factor as to thelength of time people have been married?
Mr. TINSLEY. That basically is what we are saying.
Ms. SPELLMAN. We will take out that 20-year provision regardlessof how long they have been married.
Mr. TINSLEY. We view marriage as an economic partnership. I don'tknow that 20 years is a magic number.
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MS. SPELLMAN. We will be coming up with a bill shortly 
and I un-

derstand that you will be ready to testify on the new bill.

Mr. TINSLEY. Either I, or the chairman, or some other represe
ntative

of the Commission.
Mr. MCCLUSKEY. Mr. Tinsley, you stated to the Chair t

hat the

administration would support the concept of honoring State 
court

decrees. Would that be by regulation or does that mean the 
admin-

istration would support a proposed bill?
Mr. TINSLEY. In order to accomplish that, you would need legisla-

tion. You need to amend the retirement act. Based upon the views

expressed, both in the report and in my prepared testimony, we ha
ve

just about said that what we would support is something along the

nature following the State law and the State court, and view it as

appropriate.
Right now garnishment is applicable only to alimony and child

support. I don't say that there is much difference between alimony and

child support.
Ms. SPELLMAN. There is a difference in that alimony and child sup-

port cease at the time of the death of the employee.
Mr. TINSLEY. That's correct.
Ms. SPELLMAN. So we are not talking about another factor here.

Mr. TINSLEY. You're adding the most difficult factor as to how you

can handle the problem of a survivor benefit.
Ms. SPELLMAN. No point in making it easier.
Mr. MCCLUSKEY. Are you aware, Mr. Tinsley, of any other country

that authorizes or supports division by government law of private sec-

tor retirements?
Mr. TINSLEY. In most of the Western European countries their sys-

tems are coordinated systems. Their social security systems are much
broader than our social security systems. As a result the base in those

countries for all of their social insurance programs is rather broad,
even to the point of providing by government payment, payments di-

rectly to the support of children.
Our system in this country of compartmentalizing everything and

having a variety of programs to accomplish in part almost the same

objective is a little bit different than you will find in most Western

European countries.
Ms. SPELLMAN. I might say that we have talked both with Chairman

Campbell and with OMB Director Lance, about the proliferation of
different systems that we have. Is it 56 in the Federal Government?
Mr. TINSLEY. Depending on how you want to count the retirement

systems, I guess you could come to 56. I have heard the figure 51 and
also 56. I think in those 51 or 56 figures there are a few one-man retire-

ment systems.
MS. SPELLMAN. I see. We have all agreed that the whole matter

needs to be addressed and hopefully we will be moving together into
those areas next.
Mr. TINSLEY. I don't think there is any doubt about moving together.
Mr. MCCLUSKEY. It's come to the attention of the subcommittee

this morning that Loyola Law Review wrote an article on the United
States' .participation in international agreements providing rights of
women and it was noted there, the article points out further that the

United States delayed ratification of the convention of political rights
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of women until late 1976, 22 years after it came into force on July 7,
1954, with ratification by the necessary 35 countries. One of those
countries already ratified, and that was the Soviet Union.
I feel that this country is slowly coming around to the realization

that there shouldn't be a distinction based on sexism, and I feel that
this subcommittee has done its small part in protecting equalization
of rights.
I note that this whole convention, Madame Chairman, their declara-

tion has yet to be ratified by the Senate. Perhaps the step that you
have taken will help this further in the Senate.
MS. SPELLMAN. Thank you. I think we are moving toward it.
It is interesting that one of the things that one hears over and over

again in Red China is the statement by Chairman Mao that women
hold up half the sky. I hope that someday here in the United States
we will recognize that women hold up at least half the sky.
There are more views, I suspect, and we are doing a bigger job than

half. But we will settle for a recognition that women hold up half
the sky.
Thank you very much for your testimony. I appreciate your work-

ing as closely with us as you have been doing.
Mr TINSLEY. Thank you.
MS. SPELLMAN. There will be a markup of this bill on July 18.
The subcommittee is adjourned.
[Whereupon, at 10:30 a.m., the hearing was adjourned.]
[The statements which follow were received by the subcommittee

for inclusion in the record:]

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

Baltimore, Md., April 28, 1977.
Mr. RONALD P. MCCLUSKEY,
Staff Director and Counsel, Subcommittee on Compensation and Employee

Benefits, House Of Representatives, Washington, D.C.
DEAR Mn. MCCLUSKEY : This is in reply to your request for information re-

garding the experience of the Social Security Administration in administering
the divorced wife and surviving divorced wife provisions of the Social Security
Act.
As agreed in conversations you have had with Gary Good of our office of

Program Evaluation and Planning, I am sending you this letter in lieu of my
personal testimony at the hearings on H.R. 3951, a bill to provide that a former
spouse of a Federal employee who is married to such employee for 20 years ormore shall be entitled to a portion of such employee's annuity and to a portionof the annuity of any surviving spouse of such employer. I also understand thatyou will not construe this letter as the statement of a position on H.R. 3951 bythe Social Security Administration, the Department of Health, Education, andWelfare, or the Administration.
In summary, the Social Security Administration has experienced no majorproblems in administering the divorced wife or surviving divorced wife provi-sions of the Social Security Act.
We note that H.R. 3951 provides that a former spouse of a Federal employeewho is married to the employee for 20 years or more may be entitled to a portionof the employee's annuity. Under the social security provisions, this is not thecase. Social security benefits payable to divorced spouses and surviving divorcedspouses are not subject to the social security family maximum (the total amountof monthly benefits that can be paid to all the beneficiaries entitled on one work-er's social security earnings record). As a result, such entitlement does not affectthe benefits due other beneficiaries. It probably eliminates the potential for nega-tive reaction from other beneficiaries, as well as the concomitant administrativecomplexity that would be involved. Whether such a provision would be appro-
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priate under the civil service retirement system would, of 
course, be a matter

you would want to discuss with the Civil Service Commission
.

The Social Security Act provides that, in order to qualify 
for monthly social

security benefits as a divorced wife or surviving divorced wife,
 the parties must

have been married for a period of 20 years immediately before t
he divorce be-

came effective. Our regulations provide that this requirements can
 be met if the

couple were "married" in some part of each of 20 consecutive years.
 The applicant

for benefits is required to provide proof of the marriage and the
 divorce.

As of March 30, 1977, there were approximately 21,000 divorced wives a
nd

28,000 surviving divorced wives receiving social security benefits. The
se bene-

ficiaries represent less than 0.2 of 1 percent of the total beneficiary pop
ulation.

I hope that this information will be helpful to the Subcommittee.

Sincerely yours,
JAMES B. CAR.DWELL,

Commissioner of Social Security.

STATEMENT BY LAWRENCE S. HITCHCOCK, CITIZEN OF THE UNITED STA
TES AND

RESIDENT OF ROCKVII.T.F., MD.

I am a retired male federal employee now receiving an annuity.

While I believe divorce settlements and separation agreements can protect 
the

rights of a former spouse in the annuity of a living retired Government employee,

present law and Civil 'Service regulations deny a former spouse any share of
 a

survivorship annuity. I believe this should be changed to the benefit of fa fo
rmer

spouse, as I understand is now the case for Social Security benefits, w
hen the

marriage endured for at least twenty of the years during which annuity d
educ-

tions were being made from salary or annuity was being paid.

We should regard the annuity in these cases as a type of joint prope
rty

acquired by joint savings during marriage. The deductions from an emplo
yee's

salary to establish an annuity are as much joint savings as mortgage paymen
ts

on a home, to both of which a spouse of twenty years has made substantial 
con-

tributions, whether by his/her earnings making possible reservations from cu
r-

rent income for these purposes, or by other less measurable contributions. And

the survivorship is an essential part of the annuity, rights to which, accumulated

during marriage, should not be wiped out by termination of the marriage.

TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON COMPENSATION AND EMPLOYEE

BENEFITS BY THE NATIONAL WOMEN'S POLITICAL CAUCUS

Many distinguished experts have appeared before this Subcommittee to present

convincing testimony supporting H.R. 3951 entitling a former spouse, married to

a Federal employee for twenty years of more, to a prorata share of the employee's

retirement annuity and death benefits. The plethora of data now before you shows

that the divorce rate has increased in the past ten years by one hundred percent.

Alimony !awarded in these cases has simultaneously decreased and is now granted

in only fourteen percent of divorces. Even the award is no guarantee of payment.

The growth of no-fault divorce has further complicated the problem. Minority,

older, and low-income women have been subjected to even greater hardships

based on their ability to find employment and pay the extensive legal fees to

collect alimony fallen into arrears. Additionally these women are beset by inse-

curity resulting from the sudden loss of pension health plan benefits and the

general financial stability they had counted on for most of their adult lives.

These alarming facts have been documented by previous witnesses before the

Subcommittee, and in submitting this testimony, it is not our purpose to review

the data. The severity of the problem is best underscored by the many letters the

National Women's Political Caucus has received from its members. These women

are unable to come before the Subcommittee personally to present their views,

and they have asked us to relate their situations to you.
A member in California, seeking a divorce after twenty six years of marriage,

presents a striking picture of the trauma and insecurity brought about by the

inability of older, divorced women to obtain medical insurance. She writes that

she ". . . sought to obtain private medical insurance from numerous corn-
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panies, but has been turned down repeatedly because of psychiatric problems
that have been increasingly magnified by my inability to obtain medical cover-
age for the future . . . I personally have had and am having . . . continuing
intimidation simply because of the financial devastation I face in a future
without medical coverage. This intimidation has been going on for some time,
both during my emotional illness and now during my present convalescent
stage. Preying on this basic human need of mine . . . the latest form this in-
timidation is taking is that my husband would 'agree' to a 'legal separaton' pro-
vided I surrender many of my legal rights in addition to providing him with
an immediate cash settlement which I cannot afford . . ."
Younger women who suddenly find themselves the sole support of children

are hard-pressed for solutions. These women choose to remain at home to fulfill
the roles expected of them, homemaker and parent, but in doing so, they had
no guarantee of financial security if their marriage ended in divorce. The gamble
they took was further complicated because our society places homemaking in a
position of low economic value and status. The homemaker, as a laborer, does
not receive the benefits that other laborers expect today. Legislation such as
the Former Spouse bill would greatly enhance the status of the homemaker by
recognizing the value of her work, thereby providing greater security for millions
of women.
The bill would ease the problem faced by a member in New Mexico who writes,

"I am a mother with a mildly handicapped child. . . My former husband walked
out on me seven years ago. . . and upon finalization of our divorce I was awarded
$70 a month in child support. Upon my husband's retirement he took it upon
himself . . . to lower the child support payments to $20 a month . . . I am
living with my mother who is widowed and totally blind and in very poor health.
I have to do all the running around for our household so the suggestion of a
full time job is out of the question. My son needs special help because of his
handicap . . . and I find the going very tight financially . . ."
Another member in Michigan, married for thirty five years, summarizes the

fears and needs of those women who have written to us. "The concept of future
security is the crucial issue. I am presently 60, and have been employed full-
time for only about seven years. Because of my age, and some chronic health
problems, there is some question about my ability to continue working indefi-
nitely to support myself, and I am very anxious about a situation that seems to
hold no means of assuring my own future economic security. This anxiety and
lack of assurance is a stark reflection of the fact that while some remedies do
exist in both law and applicable policies, it is virtually impossible to ensure that
they are implemented via the ponderous and jurisdictionally complex process
of individual litigation."

It is an overwhelming call for immediate action that we have received from
our members across the country. They view this piece of legislation as a source
of economic security. We believe that as the government recognizes the value
of work within the home and the contribution of homemakers in the economic
partnership of marriage, the ultimate benefit of this legislaton, the strengthenng
of the family unit, will be realized.

92-835 0 - 77 - 8
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TO: Subcommittee on Compensation and Employee Benefits,
Gladys Spellman, Chair
Committee on Post Office and Civil Service

FROM: Elizabeth S. Thurston, mother, homemaker, wife and
full-time partner-without-pay for more than 30 years
in husband's diplomatic career

SUBJECT: Testimony on Schroeder-Spellman Bill, H.R. No. 3951,
submitted for entering into the official record

DATE: July 10, 1977

For the past seven years I have devoted myself entirely to

a study of the division of marital property upon divorce and related

subjects. fiy emphasis has been on federal retirement laws in the

United States and in other countries. I have concluded that our pres-

ent laws unjustly exclude divorced wives of federal employees of their

fair share of retirement benefits, denegrate the dignity and worth of

the human persons thus deprived, and are subject to challenge on con-

stitutional grounds. In my view, the inscription on the face of the

Supreme Court building—EQUAL JUSTICE UNDER LAW—can be achieved in

this area only after the Congress demonstrates its own integrity and

commitment to this sacred maxim by starting at home, so to speak, and

passing the following imperative changes in federal retirement laws:

1. The pro-rating of a non-employee divorced spouse's in-
terest in a federal annuity, as in H.R. No. 3951, is
obviously equitable and should become law, minus, however,

the inequitable requirement of a marriage of 20 years or

more. Benefits earned by the non-employee spouse, during

a marriage of one year or more, should remain the property

right of that individual, recorded in that individual's

name and carried throughout life, in recognition of mar-

riage as a partnership of co-equals.

2. A survivor annuity should be mandatory where an annuitant

has been married for any period during the earning of an

annuity. This should be so even where an annuity was not

vested during the marriage.

3. The non-employee divorced spouse's pro rata share of an

annuity or pro rata share of a lump sum credit should be

assigned at the time of dissolution and be payable direct-

ly by the Treasurer of the United States, immediately if

matured, otherwise, when maturity occurs.

The non-employee spouse's share of an annuity must not

1
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only be definite, but payment must be certain, for as a
part owner of an annuity, the non-employee divorced
spouse must not be reduced to the status of a judgment
creditor.

4. The non-employee divorced spouse's pro rata share of an
annuity should be made payable from maturity until death
of the non-employee divorced spouse, with the term "sur-
vivor annuity" used only to refer to the interest of a
spouse or spouses acquired after retirement.
If any divorced wife or husband, or if a spouse entitled
to retirement benefits, widow or widower, remarries be-
fore the age of 60, retirement benefits should not be
revoked. The present law is based on the outmoded com-
mon law rule that it is the husband's duty to support
and the wife's duty to serve, whereas statutes in one-
third of the states require either spouse to support the
other, depending on the need of one and the ability of
the other to pay. Earned benefits must not be forfeited
by remarriage at any age.

5. A spouse married to a divorced annuitant after an annuity
has matured and still married to the annuitant at his
death should be entitled to a survivor annuity only where
the annuitant was unmarried during part of his federal
service, with the surviving spouse and former surviving
spouse acquired after retirement, if any, receiving a
pro rata share of a survivor annuity based upon the an-
nuitant's "uncommitted" years.
If the amount of retirement benefits a divorced annuitant
can bestow upon a spouse acquired after retirement is an
important consideration, upon request the prospective
spouse should be provided with the annuitant's record
showing the pro rata share, if any, still subject to dis-
tribution.

6. A limitation should be placed on the number of years a
survivor annuity may be paid to a spouse or spouses ac-
quired by an annuitant, based on the ratio of the dif-
ference in their ages and their life expectancies.
In such cases the benefit is unearned; life expectancy
may make inequitable charges on the Fund; the surviving
spouse may inherit the whole estate, or by law cannot re-
ceive less than one-third, and receives favored treatment
under tax laws; a primary annuity may have been earned, a
survivor annuity under a private, municipal or state plan
may have matured, social security benefits may have been
earned directly or gained previoUsly as a surviving
spouse or as a surviving divorced spouse; and present
employment alone may have established financial security,
with continuing employment contemplated. A further con-
sideration is that young widows of annuitants can no
longer be expected to remarry before the age of 60 and
forfeit the annuity (should that rule remain), regardless

2
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of their living arrangements.

7. If an employee is separated from government service with
entitlement to a deferred annuity and dies before having
established his claim to an annuity, a surviving wife
married to the employee for at least one year before
separation from government service and any surviving
divorced wife married to the employee for at least one
year during the earning of retirement benefits should be
entitled to annuity payments in accordance with the above

rules at the time the annuity matures.

8. The above changes should be retroactive in cases where a

divorced spouse was married to an employee during the

earning of retirement benefits and in the division of

marital property did not receive his pro rata share of

an annuity, or was not fully compensated for loss of his

pro rata share, including the survivor annuity, by off-

setting awards of property, or by an equitable award of

support based upon an ability to pay which took fully

into account the retirement benefits, whether matured or

not; retroactive application should also be made in
cases where a divorced spouse acquired after retirement

would have been entitled to a survivor annnity under

these rules.
The Supreme Court has consistently held that retroactive

statutes are unconstitutional only where, upon a bal-

ancing of the considerations on both sides, they are felt

to be unreasonable. Federal retirement laws have from

their inception unconscionably deprived a non-employee

divorced wife of the fruits of her labor.

9. The law should note that spouses are free to contract with

each other, before and after marriage, and as often as

they desire, for a different distribution of retirement

benefits; if they make no different choice the above

rules would apply.
This is in keeping with the privilege of a choice dif-

ferent from the legal regimes in Germany, France, Mexico,

and in both the community property and common law juris-

dictions in the United States.

A brief analysis of the intolerable inequities in present

federal retirement laws, challenges to their constitution-
ality, and their varying treatment under state statutes

dealing with the distribution of marital property upon
divorce follows.

3



113

With great interest I have studied the testimony on H.R.

No. 3951 already given before this subcommittee. The witnesses in

favor of the proposed legislation have all stated sociological truths

regarding the indefensible economic deprivation of most divorced wives

of federal employees, and the consequent loss of social contacts and

even health, especially after a long marriage. This bill has been

drawn up in response to the many letters and other reports from di-

vorced wives pleading for relief from the unwarranted financial in-

security or outright poverty in which they are left after divorce from

a federal employee or annuitant.

Although the bill provides for a pro rata sharing of a fed-

eral annuity with a divorced wife or husband, my testimony will deal

mainly with the non-employee wife's situation, for as the Chair pointed

out in her opening statement, it is the wife, mother, and homemaker who

is presently in greater need of protection.

Law, custom and religion have fostered unequal sex-role stereo-

types and denied women full equality in the marriage relationship, upon

entering, during, and at dissolution by divorce. With rapidly changing

mores and with the courts finding classifications based on sex suspect,

laws governing the distribution of marital property upon dissolution

are becoming more equitable. Still, in approximately one-half of the

states the law does not provide for the wife any interest in the sepa-

rate property of her husband, or makes her interest dependent upon a

variety of factors, the most important of which is the wife's innocence

and the husband's guilt. However since 1970 no-fault divorce has swept

through 48 jurisdictions, assuring dissolution upon unilateral demand.

Thus even the innocent wife is left with no defense, either to dissolu-

tion or to a share of the marital property. The

Henry H. Foster, Jr. of New York University, and

entitled "Divorce Reform: Brakes on Breakdown?"

(1973-74)), point out the grossly unfair results
of no fault divorce laws before the enactment of

equitable distribution of the marital assets and

historically unjust double standard.
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The divorced wife of a federal employee or annuitant can be

left with no share of her former husband's annuity, whether matured or

not, even in cases where, as in my own, the law of the matrimonial

domicile provides for its equitable distribution. Few women under-

stand the legal meaning of domicile and its effect on their property

rights. Most likely to suffer from this lack of knowledge are the wives

of Foreign Service and military employees, whose work requires frequent

changes of residence. In all cases the divorced wife loses her member-

ship right in employee health and medical plans. And she can find

herself either without a share of the other assets accumulated by the

parties' joint efforts, or with a grossly inequitable share.

Even alimony or support, which almost always ceases with the

death of the former husband, or upon remarriage, has in the past been

granted in less than 10 percent of the divorce cases. ((Nagel and

Weitzman, Women as Litigants, 23 Hastings L.J. 189-91 (1971).) Often

"child suppOrt" is labeled as "alimony" so that the husband can take a

tax deduction. The wife is then required to pay the tax. The deception

distorts the records and true alimony is granted in still fewer cases.

The percentage of women who actually receive awards is further reduced

by their inability to afford the cost of enforcing delinquent payments.

Although most states still hold the husband responsible for alimony,

the legal promise is an illusion and alimony a myth which women could

never have propagated. The fact is a woman's "right" to support and

security for her family depends upon the goodwill of her husband both

during marriage and at divorce. The legal protection of the wife under

the wing and cover of the husband, as put by Blackstone, in reality

exists only as long as the husband chooses.

Furthermore, alimony is not a fair substitute for a pro rata

share of accumulations of the marriage, especially where a federal an-

nuity is involved. With the unprecedented rise in the cost of living

and the emergence of a new economy based on laws not yet fully identi-

fied or understood a divorced wife who is left without her just share

of a federal annuity loses the financial safeguard of automatic income

increases. Regardless of age, health, the length of her marriage and

the spouses' standard of living she has no assurance that even her

minimal needs for survival will be met.

5
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In proposing new legislation in response to criticisms of

alleged deficiency or inequity of existing law, it is important to

review the concepts on which the law was based and ask whether they are

applicable to attitudes and life styles today, or are likely to be so

in the future. No other society in history has been required to ad-

just to the avalanche of drastic changes that have descended on us in

the last 50 years. And within only the last 10 years the attitude

toward marriage, the foundation and "parent of society" ((Estate and

Guardianship of Moxey 2 Caf. 369 (1903)), has left most of us in shock.

The number of divorces in this country in 1976 was more than

twice the number a decade ago, with 10 consecutive rate increases

bringing the 1976 rate to twice the rate in 1965 and 1966. (Nat. Center

for Health Stats., Monthly Vital Stets. Rpt. Mar. 8, 1977.) Marriage

is dissolved in one of three ways: By death, divorce, or annulment.

"For every two marriages in the United States this year, there will be

a divorce." (Wash. Post June 5, 1977, C6, statistics from Nat. Center

for Health Stats.) It is inevitable that many more marriages will be

dissolved by divorce than by death, yet a wife's financial future is

infinitely more secure if she becomes a widov. rather than a surviving

divorced wife. Testimony Before Joint Hearings of the Matrimonial Law

Committees of the New York County Lawyers' Association and the Associa-

tion of the Bar of the City of New York, at page 3, January 14, 1972

records that of Doris L. Sassower:

"What are the wife's legal rights in the property her ef-
forts helped the husband acquire? . . . (T)he shocking answer
is that (if they divorce) she has none. Gone aiso are her
rights to inherit from his estate, her right to elect against
his will, employment benefits of health and survivor's insur-
ance, as well as retirement benefits which might heve been
hers were she upon his death his widow rather than his ex-
wife.

Some sociologists have explained the upsurge in divorce

among middle-aged and older persons from the man's point of view,

noting that liberalized divorce laws have, for the first time, given

him new opportunity to leave a marriage without bearing a heavy finan-

cial burden. However even before the present fail-safe no-fault divorce

action, the husband has almost always had the advantage of a male judge,

who would tend to identify with the husband. In 1922, which is the
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last year the Census Bureau kept national alimony data, alimony was

granted in 15 percent of a nationwide sample of decrees, as pointed

out by P. Jacobson, American ,!arriage and Divorce 126 (1959). This low

percentage occurred just two years after the Civil Service Retirement

Act came into effect, in 1920. As stated before, the percentage is now

lower, with fewer than one out of 10 divorced wives receiving alimony,

for any length of time.

Thus with the data clearly mandating corrective legislation

to protect a divorced wife's investment in the marriage, the Congress

failed to do anything for 50 years. The current wife of an employee

continued to take all regardless of the length of the marriage and

whether or not the employee had a surviving divorced wife. Then, act-

ing conversely, the Congress passed legislation effective on January 8,

1971 which bestowed upon a wife acquired after retirement--as a gift--

the whole of the survivor benefits which were the proper expectation

of the wife whose contribution to the "earning power" of the husband

may have extended over his entire government career.

It is the duty of the Congress to act for the good of all the

people, even when it requires the Members to share their own annuity

with a divorced spouse. In 1966 they recognized the needs of divorced

wives and surviving divorced wives of wage earners entitled to 
Social

Security benefits by entitling them to benefits, full and equal, to

those of a present wife or widow. The cnly qualification is a marriage

of at least 20 years, now that the administratively unworkable cond
ition

that the wage earner have been responsible for at least one-half of the

former wife's support has been rescinded. The requirement of a marriage

of 20 years is inequitable and discriminatory on the basis of s
ex in

this system, just as it is in the Schroeder-Spellman Bill. Since the

maximum period a wage earner must contribute to be entitled to benefits

under Social Security is 40 quarters, the interest of a divorced wi
fe

should vest within the same limits, regardless of the number of mar-

riage partners involved in totalling her quarters of contribution.

A federal employee's right to retirement benefits vests aft
er

five years of employment. Neither mor4, ethical or public interest

grounds can sustain the requirement of contributions for a
 period four

times as long, as a minimum, before a divorced wife wo
uld have a right
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to any share of the annuity, an asset which is rapidly becoming the
most substantial of the marital accumulations, or even the only asset.
With the requirement of a marriage of 20 years or more a woman can
have contributed to the "earning power" of two or more federal em-
ployees only to find that with divorce her hard work of a lifetime

was of "no value"--to her, under a law which would authorize her for-
mer husbands to take with them the entire retirement package. The
fruits of her labor would partially mature as a former husband retired,
with full maturity occurring at his death, providing he was married at
the time. The same would be true of other annuities to which she con-
tributed her working years, and in all cases the last wife in line
would be, under sanction of law, "confiscating" the benefits earned
by her predecessor if married to the annuitant for at least one year.

Furthermore, under the ?resent law and under the proposed law
the wife deprived in such a situation has no way of protecting her invest-
ment. If her husband wants the marriage to terminate she cannot main-
tain her status as wife. In Women in Divorce 133 (1965) W. Goode found
that it was more often the husband than the wife who first wanted to
break up the marriage, and that most of the wives felt "sinned against."

But once the husband wanted a divorce, Goode found that he typically
adopted a line of behavior, whether consciously or not, that forced

the wife to suggest a divorce as an appropriate solution. And although
women are more likely to file for the divorce one may not infer that

they want the marriage to end. With increased longevity, the average
couple that stays together will have many more years of life together
and will share as many as 25 years after their children leave home.
This is a new phenomenon in human history, for in the past people did
not live long enough to reach it. One spouse or the other died long
before the youngest child had left home. These changes have been ex-
plained by Laurence Kubie in this way:

"Divorce today is accomplishing some of the reshuffling of
marriages which only a few years ago occurred through death.
. . . Apparently, longevity has now exposed the fact that the
human race never has been mature enough for enduring marriages,
a fact which used to be obscured by early deaths."
(Kubie, "Psychoanalysis and Marriage," in Neurotic Interaction 
in Marriage (V. Eisenstein ed. 1956.)

For at least the last 20 years sociologists have been
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describing the marriage pattern in the United States as serial monog-

amy. Yet the law assumes that every marriage is a first marriage and

the surviving wife the only wife the deceased ever had had. It also

assumes the husband alone is responsible for the support of the family

and the wife for child-care and household chores. We know these roles

are no longer so strictly steroetyped, but as Professor H. Clark

observed "(a) reading of contemporary judicial opinions leaves the im-

pression that these roles have not changed over the last two hundred

years., ((H. Clark, The Law of Domestic Relations 181 (1968).)

Apart from no-fault divorce, which has become the law of the

land within seven years except for Illinois, Pennsylvania, and South

Dakota, the laws regulating marital relations and property have remaine
d

static in many areas in spite of their inappropriateness in today's

world. In reality, they have never been appropriate, or constitu-

tional, for in all but the eight community property states 
they estab-

lish the legal inferiority of married women--as a class. Apparently

it is human nature that most of those benefitting from the de
gradation

of married women will strive to maintain the "rights" whic
h were never

equitably theirs, regardless of the inhuman consequences.

The state of servitude assigned to a married woman even today

accounts for her economic deprivation and consequent loss of 
dignity as

a human person. In 1974 the Citizens' Advisory Council noted:

"The legal structure in the United States is based on a

generally held societal assumption that a woman should

secure an adequate standard of living through pleasing

her husband and through womanly wiles. If the marriage

fails, fault may be ascribed to her lack of feminini
ty

or skills in being a good wife and mother regardless of

the circumstances."
(Citizens' Advisory Council on the Status of Women,

Recognition of Economic Contribution of Homemakers

and Protection of Children in Divorce Law and Practice 6.)

Stuart Walzer, a divorce lawyer in the community pro
perty 

state of California, quotes one judge as saying:

"Marriage is a woman's business. When the marriage

is bankrupt, the woman is bankrupt."

((Walzer, Divorce and the Professional an, 4 Fam. L.e),

364 (1970).)

The above statements reflect the 
historical subjugation of women, and

the latter is in direct conflict with 
California Civil Code Section

9
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/000, which states:

". . . . the court shall . . . divide the community prop-erty and the quasi-community property of the parties, in-cluding any such property from which a homestead has been selected, equally." (Emphasis in original.)
Despite the law giving them an equal share, women in community property
states may nevertheless have difficulties in obtaining an equal share
of property upon divorce. ((Cf. Retirement Pay: A Divorce in Time 
Saved Mine, 24 Hastings L.J. 347 (1973); Bodenheimer, The Community 
Without Community Property: The Need for Legislative Attention to 
Separate-Property Marriages Under Community Property Laws, 8 Calif.
W.L. Rev. 381 (1972).)

How can a civilized society permit such a miscarriage of justice?
The answer is simple--our society is not civilized. To civilize means
to humanize, and in the United States women have not been recognized
legally as human persons equal to men. The United States ratified the
United Nations Charter in 1945, but has ratified only one of its num-
erous covenants on the rights of women. Although it provided no new
rights for women, the COnvention on Political Rights for Women was
ratified by the United States only in late 1976--following International
Women's Year--and 22 years after it had come into force on July 7, 1954
with ratification by the necessary 35 countries, and after it had been
ratified by the Union of Soviet Socialist Republics. The consent of
the Senate to ratification of the International Covenant on Civil and
Political Rights, adopted by a resolution of the General Assembly in
1966, would require the United States to "insure equality of rights
and responsibilities of spouses as to marriage, during marriage and at
dissolution" and "prohibit any discrimination and guarantee to all per-
sons equal and effective protection against discrimination on any ground
such as . . . sex." In the United States the denegration of women con-
tinues, and is most complete in the marriage relationship.

The common law of England established the fiction that the
husband and wife had a single identity--that of the husband. Under this
protective doctrine a married woman lost control of her real property as
well as ownership of her chattels, in return for support for life. Her
duties were to serve, performing domestic chores and caring for child-
ren. She became a slave in the very real sense of that word. She was
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owned by her husband, who through control of the family finances not

only determined the quality of support but ensured for himself her

continuing free services. If she worked outside the home, her wages

were the property of her husband. His name became her name, depriv-

ing her of a continuing identification throughout life. Her domicile

became that of her husband.

This legal system based upon an inferior status for women was

adopted in the United States in all but the eight community property

states. In actual family living, however, spouses largely ignore the

laws governing their relationship, provided they know anything at all

about them. No longer is it realistic to assume that husbands alone are

responsible for family support or that the location of the homestead is

determined by the husband's work. Wives participate in both these areas,

yet the law continues to ignore the wife's equal interest either during

marriage or at its termination. Where the law makes the husband solely

responsible for family support it assumes the economic incapacity of the

wife, as pointed out by Professor H. Kay in Sex-based Discrimination in 

Family Law (1974 at 140-41:

"(T)he support laws embody the legal view that a married
woman is an economically nonproductive person dependent
upon others for the necessities of life. . . . (T)he mar-

ried woman continues to be treated as a legal dependent,

like the children and insane persons with whom the law

formerly classified her."

The services the law requires a woman to perform, without pay,

were recently enumerated in Pucci v. Rucci, 23 Conn. Supp. 221, 224, 181

A2d 125, 127, where the court said the wife's duty to her husband is

"to be his helpmate, to love and care for him in such a

role, to afford him her society and her person, to protect

and care for him in sickness, and to labor faithfully to

advance his interests. . . . She must perform her household

and domestic duties, . . . without compensation therefor.

A husband is entitled to the benefit of his wife's industry

and economy." (1972)

No description of a wife's duties could more clearly spell out a part-

nership--in theory. Yet recognition of the homemaker's contribution

to the marriage, her role in building family wealth and property, is

ignored upon dissolution in most states. When the partnership profits

are divided the wife's contribution is devalued in all but the eight

community property states and Virginia, which has just enacted legis-

lation to compensate the wife for her services as homemaker.



121

•

This unfair result follows "logically" from the legal obligation of

a wife to provide domestic services for her husband. During the mar-

riage courts have refused to hcnor contracts between the spouses in

which the husband agreed to pay the wife for her services, even when

they were "extras" like working in the husband's businees or doing farm

labor. If the husband had paid for his wife's services, he could re-

cover in court. The reasoning is that if a wife already owes these

services to her husband, a contract in which she is to be paid for them

is void for lack of consideration. (H. Clark, The Law of Domestic 

Relations (1968) at 227.)

With the'prediction that sOon oneAlut.,Of.two marriages will be

terminated by absolute divorce it is totally unrealistic and intolerably

unjust to require married women to live under archaic laws. The Congress

has the power--and the duty--to amend the federal retirement systems so

that an equitable share, that is, a pro rata share of the benefits is

made the vested, irrevocable right of a divorced wife. At the very min-

imum, this right must without further delay be granted to the divorced 

wife whose contkibution was wholly or principally that of homemaker.

To avoid a charge of sex discrimination the term "spouse" should be sub-

stituted for the. term "wife" above, although because of the legally im-

posed inferiority of married women, as a class, the use of the term

"wife" would accurately describe almost every case.

Justice demands that the benefits be made retroactive, at 

least where the divorced spouses only retirement benefits Mere those 

that had derived from the marriage relationship. There is no eternity

ahead during which these imperative changes can come about. And it is

the finiteness of life that gives it value. Being realistic in language,

the woman who has contributed to the growth of her husband's career in

the federal government during the marriage must be retroactively com-

pensated. Treating the partnership as a one-man business upon dissolu-

tion and cheating the wife out of a fair share for her half of the ef-

fort has served no useful social purpose. In fact society is the poorer

for the practice of singling out the divorced wives of federal employees

as the only class not covered by social insurance. An Internal Revenue

Service publication entitled "Understanding Taxes", 1976 7dition des-

cribes the Social Security Act, in part, as follows:

12
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One of Roosevelt's major domestic achievements in his first
term was the Social Security act, which was passed in 1935.
The new law provided several types of benefits. There were
old-age retirement payments, financed by a payroll tax on
both employer and employee. Jobless workers received fin-
ancial compensaton during fixed periods. And there was 
aid for the needs', the blind, the aged, and neglected."
(Chapter 1, Page 3.)

The United States was on the way to becoming civilized by Simone de

Beauvoir's apt definition in The Coming of Age, at 275:

'In our days we know that 'old and poor' is almost a tau-
tology. Although it may do away with passions, old age makes
needs all the worse because of its inability to satisfy them:
old people feel hunger and they feel cold: they die of them.
It is the void a?_one that sets them free from their bodies,
and until then their bodies have a cruel existence in the
form of suffering and frustration. In no other aspect of 
life does the indecency of the culture we have inherited show
itself more nakedly." (Emphasis added.)

In 1966 the compassion of Congress for the divorced wives and surviving

divorced wives of wage earners entitled to social security benefits led

to their retroactive inclusion in benefits full and equal to those of

a wife or widow, provided the marriage had lasted at least 20 years.

As stated earlier, this provision is inequitable, and should be corrected

by passage of the Fraser Bill, which would enable divorced spouses to

carry quarters earned during marriage in their own name. Only by fol-

lowing such a procedure in all government programs intended to pro-

vide some measure of financial security in retirement can even a young

worker, either in the home or outside, be assured of the benefits the

law promises. Federal annuities should not be excepted.

Further retroactive legislation was passed a little later,

the so-called Prouty Amendment, which provided e beneWswrie-' beme°rfeda
certain age who had not contributed to the Social Security Fund4 either

as wage earner or as the wife of a wage earner. The Foreign Service

Retirement Act has been amended to include a class referred to as

Grantee Widows, those whose husbands had not takenthyreduction in the

primary annuity to provide survivor benefits, and/were retroactively 

enabled to receive a continuing annuity. Whatever distinctions may be

drawn between social security benefits and federal retirment benefits,

certain principles of law must hold for both: if it is lawful to apply

an amendment to the Social Security Act retroactively to include di-

vorced wives and surviving divorced wives, it is lawful to return to

13
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divorced wives of federal employees the fruits of their labor, their

pro rata share of the retirement benefits, so unconscionably denied

in the first instance.

The Schroeder-Spellman Bill requires that the benefits be

earned during the marriage before a divorced spouse is entitled to

benefits, a marriage of not less than 20 years. Although I have no

quarrel with the earned durihg the marriage requirement, for this fol-

lows community property law and is fair, the Social Security Act makes

no such requirement. As a consequence, even a greater number of di-

vorced wives and surviving divorced wives are receiving social security

benefits than would such categories under the proposed changes in the

federal retirement system. Furthermore, social security checks to di-

vorced wives and surviving divorced wives are sent to every country in 

the world except for three communist countries, the exceptions based on

a determination that those particular governments would not ensure de-

livery to the designated person. And in many countries these checks

buy three or four times the goods they buy in the United States--for

beneficiaries who are most unlikely ever to become our public charge.

In the light of the unequal treatment of divorced wives and

surviving divorced wives under social security laws and federal re-

tirement laws, it appears that selfish motives on the part of approx-

imately half the Members (domiciled in those states that cling tenaciously

to outmoded laws denying women their just share of retirement benefits)

is the only reasonable explanation of the discrepancy. They owe their

highest duty to their spouse--upon, during, and at dissolution by di-

vorce. When this primary responsibility is not met, it reflects upon

the whole of our society. Our image in the world is debased and our

right to demand that other countries treat their citizens better than

we do certain of our own is hollow and filled with deceit. President

Carter has asked for the advice and consent of the Senate for ratifi-

cation of the United Nations Covenant on Civil and Political Rights.

Ratification by the United States of this convention providing for

rights for both men and women would require the Congress to enact

legislation more far-reaching than the present bill in order to make

an equal division of the marital assets upon divorce. Can our chosen

representatives act in the interest of all human persons?
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON. D.C. 20503

JUN 8 1977

Honorable Robert N. C. Nix
Chairman, Committee on Post Office
and Civil Service

House of Representatives
Suite 309 Cannon House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

This is in reply to the Committee's request for the views
of this Office on H.R. 1703, "To provide that a former
spouse of a Federal employee who is married to such employee
for twenty years or more shall be entitled to a portion of
such employee's annuity and to a portion of the annuity of
any surviving spouse of such employee."

The purpose of this bill is to grant the former spouse of
a Federal employee, who was married to the employee for at
least twenty years, an absolute, statutory right to specified
portions of the employee's unreduced annuity; and of the
survivor annuity payable to the legal surviving spouse of an
employee or annuitant, up to a maximum of half the amount of
such annuities in each case.

In its report and testimony on H.R. 3951, an identical bill,
the Civil Service Commission states its reasons for strongly
opposing enactment of the bill. The Commission states that
the bill would preempt the proper function of the courts by
statutorily confiscating up to half the employee's earned
annuity to benefit a former spouse, without regard to the age
or need of the former spouse, or of the circumstances and
obligations of the annuitant.

The Commission also notes that the bill raises complex issues
which should be addressed before legislation can be considered.
These include not only the social and equitable concerns for
a former spouse who was the spouse during most of the Federal
career, but also the traditional role of the courts in
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domestic relations matters, the rights of the employeeand of the legal spouse, and the possibility of dualbenefits.

We concur in the views expressed by the Civil ServiceCommission and, accordingly, strongly recommend againstenactment of H.R. 1703 or H.R. 3951.

Sincerely,

James M. Frey
Assistant Director for
Legislative Reference

92-835 0 - 77 - 9
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UNITED STATES CIVIL SERVICE COMMISSION

WASHINGTON, D.C. 20415

June 9, 1977

Honorable Robert N.C, Nix
Chairman, Post Office

and Civil Service Committee

House of Representatives

Washington, D. C. 20515

Dear Mr. Chairman:

This is in further reply to your request for the Commission's views

on H.R. 3951, a bill "To provide that a former spouse of a Federal em-

ployee who is married to such employee for twenty years or more shall

be entitled to a portion of such employee's annuity and to a portion of

the annuity of any surviving spouse of such employee."

H.R. 3951 defines former spouse for the purposes of the bill as an unre-

married former wife or husband of an employee or Member who was married

to the employee or Member not less than 20 years.

H.R. 3951 would entitle a former spouse to an annuity commencing on the

later of the day after the employee or Member retires or the first day

of the month in which the individual becomes a former spouse. This annu-

ity would be payable during the remaining lifetime of the retired employee

or Member unless the former spouse remarries before attaining age 60 or

otherwise becomes entitled to a survivor annuity under section 8341 of

title 5, United States Code.

If the former spouse was married to the employee or Member through all

the period of his (her) creditable service the annuity would be equal to

50% of the annuity to which the employee or Member is entitled. If not

married to the employee or Member during all his (her) creditable service

this amount (50%) would be prorated on the same ratio as the number of

years of creditable service during which the former spouse was married to

the individual bears to the total number of years of creditable service.

Under the provisions of H.R. 3951 the former spouse would be entitled to

up to 50% of an employee's or Member's lump sum retirement fund credit in

case of a refund, or of accrued annuity and/or unexpended balance in case

of death where a lump sum becomes payable. Furthermore the former spouse

can designate a beneficiary for that portion of a lump sum payment which

would be payable to a former spouse. If the former spouse was not married

to the employee or Member during all his (her) creditable service, the

amount of lump sum credit would be prorated in the same manner as for

the former spouse annuity.
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The bill apparently intends that a former spouse share in any increased
annuity to which a retired employee or Member might become entitled be-
cause of reemployment since the Commission would be required to prescribe
regulations to apply section 8344 of title 5 United States Code to former
Spouses.

Finally, the bill would amend section 8341 of title 5, United States
Code to provide survivor annuities to former spouses of deceased em-
ployees or Members who die in service or after retirement.

In such case, if there is also a spouse, widow, or widower entitled to a
survivor annuity, the former spouse would be entitled to up to 50 percent
of the survivor annuity payable. If married to the former employee or
Member for less than all his (her) creditable service the survivor annu-
ity payable to the former spouse would be prorated in the same manner as
the former spouse annuity payable during the lifetime of the retired
employee or Member. If there is no other spouse, widow, or widower en-
titled to a survivor annuity, the former spouse would apparently be
entitled to a full survivor benefit of 55% of the employee's or Member's
earned benefit or any lesser amount elected at retirement. This section
is not entirely clear but it appears that the only time an employee or
Member would have any control over whether or not a former spouse would
receive a benefit after his (her) death would be when the employee or
Member was married at the time of retirement and signed a statement that
he (she) did not wish any spouse surviving him (her) to receive an annuity.

This election is not available to unmarried retirees and the married
employee or Member could only exercise it at the cost of denying any 
survivor benefit to his or her current spouse.

Former spouses would receive cost-of-living increases under section
8340 of title 5, U.S.C. and in the event a former spouse survivor
benefit terminated because of remarriage before age 60 the benefit
could be restored upon termination of the remarriage.

The Civil Service Retirement System is a staff retirement plan designed
to provide annuities for career Federal employees in amounts directly
related to the time spent in the employ of the United States Government
and to the employee's peak earning capacity during that time, During
employment, the Federal worker has retirement contributions deducted from
his (her) salary. The rate is presently 7 to 7 1/2 percent of total
salary. Under the Civil Service Retirement System, no benefit is pay-
able to the spouse, during the lifetime of the annuitant; moreover, for
the surviving spouse to be eligible for a benefit after the annuitant's
death, the annuitant must have elected to take a reduction in annuity in
order to provide a survivor benefit.
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An eligible surviving spouse receives a benefit equal to 55% of the former

employee or annuitant's earned benefit or of whatever lesser amount the

annuitant selected at retirement as a survivor base.

The annuity of a retired Federal employee is fully taxable under Federal

tax laws.

Under the Civil Service Retirement System the Federal Government assumes

a limited obligation to contribute to the support of certain dependents

of the retiree or employee in the event of that person's death. These

dependents are limited to an eligible spouse, widow, widower and/or eligible

children.

The Commission is strongly opposed to enactment of H.R. 3951 or any simi-

lar bill because it would distort the entire concept of the Civil Service

Retirement System and would constitute interference with the marital and

civil rights of Federal employees. Benefits under the Civil Service

Retirement System are based on an employer-employee relationship between

the Federal Government and its employees, and the Federal employee, male or

female, is in the best position to determine how those benefits, including

survivor benefits, should be used in his (or her) case.

H.R. 3951 would, in our opinion improperly shift emphasis from the staff

retirement principle to one which favors social factors, a circumstance

which we would view as undesirable in light of the retirement system's

expressed goals.

State laws and state courts have always controlled in matters of domestic

relations and property rights. They are specifically geared to determine

such questions as an individual's obligation to a former spouse. Such

determinations are made by a court on an individual basis after consider-

ing many other factors such as the financial status of both parties, pro-

perty settlements, children involved, the reasons for the divorce, etc.

Moreover, for former spouses of Federal employees and annuitants, the

avenue of garnishment is available when a court-determined obligation is

not fulfilled. The Civil Service Retirement System should not be used 

as a substitute for the judicial system in obtaining equity for former 

spouses. In our opinion, enactment of H.R. 3951 or similar legislation

would not serve the purposes of equity but would be highly inequitable

and in all cases would be highly discriminatory against the Federal

employee and/or his (her) legal survivor. For example, in many cases,

the individual responsible for the separation would be the one to benefit.

The Commission firMly believes that an individual's obligation to a

former spouse is a matter for determination by the courts and that such

obligation is the personal responsibility of the individual concerned.

To preempt the proper function of the courts by statutorily confiscating
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up to 1/2 of a Federal employee's earned annuity in order to pay a benefit
to a former spouse, regardless of the age or need of the former spouse, or
of the circumstances or other current obligations of the annuitant would,
in our opinion, be both arbitrary and unjustified.

The implementation of a bill such as H.R. 3951 would be both administra-
tively difficult and costly. It would require revised applications for
refund, retirement, and death benefits under the Civil Service Retirement
System to indicate whether or not there might be a former spouse entitled
to share in those benefits. It would further require verification of the
marriage and divorce of the former spouse as well as verification for all
the creditable service of the employee (even in payment of a refund) in
order to determine the amount of benefit to which the former spouse is
entitled. The Commission would be required to maintain an additional annu-
ity roll for former spouses and to police those rolls for remarriage before
age 60.

In death cases where there is already a legal surviving spouse entitled
to annuity and there is some indication that there may be a former spouse
entitled to benefit, the Commission, in ofder to avoid overpayment, would
have two choices: (1) hold up payment to the eligible survivor or (2) pay
a reduced benefit pending development and verification of the former spouse's
entitlement. This could be time consuming especially if the whereabouts of
the former spouse is not known.

The Commission has no way of knowing how many Federal employees or Members
have been divorced or have former spouses who would benefit from enactment
of H.R. 3951 but in view of our nation's divorce rate the number would be
substantial. It appears that the only instances in which the benefit would
add to the unfunded liability of the Civil Service Retirement and Disability
Fund is when an employee with a former spouse is unmarried at the time of
retirement and remains unmarried, or dies in service with no eligible widow
or widower. (All other benefits cost only the annuitant or the survivor
annuitant.)

In conclusion, the Commission is very strongly opposed to enactment of
H.R. 3951, not only on the basis of administrative difficulty and'cost to
the Civil Service Retirement System, but also on the principle that the
bill is improperly involving the system in problems which are, and should
remain, under the jurisdiction of the courts. Additionally, the bill would
penalize the Federal employee (or his or her survivor) because a former mar-
riage didn't last (regardless of which party was at fault),
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However, the Commission is aware that the courts cannot now control

disposition of the survivor annuity and that the married retiring

employee has an option to provide such annuity only for the legal

spouse, but not for a former spouse. The Commission also recognizes

that there are valid social and equitable concerns respecting the

former spouse of a deceased employee or annuitant, who was the spouse

during most of the Federal career.

Accordingly, we can assure the committee that the Commission plans to

give serious consideration to this complicated issue, Such considera-

tion must involve factors such as: the proper role of the courts with

respect to the survivor option; the basic right of the employee to

exercise that option free of coercion; the primary rights of the

legal spouse; the dispersion of a generally limited survivor annuity

(average of $366 a month for optional retirements) among the legal
spouse and one or more former spouses where all shared nearly equal
portions of the employee's career; the dual entitlement of some em-
ployees, and thus, their divorced spouses, to social security; and

possibly other issues.

We believe these issues must be addressed, and the cost impact of

various solutions on all Federal retirement systems assessed, before

legislation can be considered.

• The Office of Management and Budget advises that from the standpoint of

the Administration's program there is no objection to the submission of

this report.

By direction of the Commission:

Sincerely your

Chairman
Camp,
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95Tn CONGRESS H
1ST SESSION . R. 3951

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 23, 1977

Mrs. SCHROEDER ( for herself and MN. SPELLMAN) introduced the following bill;
which was referred to the Committee on Post Office and Civil Service

A BILL
To provide that a former spouse of a Federal employee who is

married to such employee for twenty years or more shall be
entitled to a portion of such employee's annuity and to a
portion of the annuity of any surviving spouse of such
employee.

1 Be it enacted by the Senate and House of Representa-

2 Lives of the United States of America in Congress assembled,

3 That (a) section 8331 of title 5, United States Code, relat-

4 ing to definitions for purposes of civil service retirement, is

5 amended by adding at the end thereof the following new

6 paragraph:

7
7

"(22) 'former spouse' means an unremarried

former wife or husband of an employee or Member who

I-0
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1

2

3

4

5

6

8

9

10

11

12

13

14

15 retired under this subchapter is entitled to an annuity-

16 "(1) if married to the employee or Member

17 throughout his period of creditable service, equal to 50

18 per centum of the annuity (determined without regard

19 to the reduction under section 8339 (n) of this title)

20 to which such employee or Member is entitled, or

21 "(2) if not married to the employee or Member

22 throughout the period of his creditable service, equal

23 to the amount which bears the same ratio to the annuity

24 to which such former spouse would have been entitled

25 it paragraph (1) of this subsection applied as (A) the

was married to such employee or Member for not less

than twenty years.".

(b) Such section 8331 of title 5, United States Code,

is further amended—

(1) by striking out "and" at the end of paragraph

(20) , and

(2) by striking out the period at the end of para-

graph (21) and inserting "; and" in lieu thereof.

SEC. 2. (a) Subchapter III of chapter 83 of title 5,

United States Code, relating to civil service retirement, is

amended by inserting after section 8338 the following new

section:

"§ 8338A. Former spouse annuity

"(a) A former spouse of an employee or Member
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1 number of years of creditable service during which such

2 former spouse was married to the employee or Member

3 bears to (B) the total number of years of such service.

4 An annuity under this section is subject to section 8340 of

5 this title.

6 "(b) The annuity of a former spouse commences on the

later of the day after the employee or Member retires under

8 this subchapter or the first day of the month in which the

9 individual becomes a former spouse. Such annuity and the

10 right thereto terminate on the last day of the month before-

11 " ( 1 ) the former spouse dies or remarries before

12 becoming sixty years of age;

13 "(2) the former spouse becomes entitled to an

14 annuity under section 8341 of this title; or

15 "(3) such employee or Member dies.".

16 (b) Section 8339 of title 5, United States Code, relating

17 to annuity computation, is amended by adding at the end

18 thereof the following new subsection:

19 "(n) The annuity of an employee or Member computed

20 under this section is reduced by the amount of an annuity

21 under section 8338A of this title of any former spouse of

22 such employee or Member.".

23 (c) ( 1 ) Section 8342 (a) of title 5, United States Code,

24 relating to lump-sum benefits, is amended by striking out "is
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1 entitled" and inserting in lieu thereof "(and a former spouse

2 of such employee or Member) " before "are entitled".

3 (2) Section 8342 of title 5, United States Code, is

4 amended-

5 (A) in subsection (b) , by inserting after "employee

6 or Member" the following: "(and any former spouse

of the employee or Member) ", and

8 (B) in subsections (c) and (d), by inserting after

9 "employee or Member" each place it appears the fol-

10 lowing: "(or any former spouse of the employee or

11 Member) ",

12 (C) in subsections (f) and (g) , by inserting after

13 "annuitant" the following: "(or any former spouse of

14 the annuitant) ",

15 (D) by adding at the end thereof the following:

16 "(j) If the employee or Member has a former spouse,

17 the lump-sum credit of the former spouse shall be-

18 "(1) if the former spouse was married to the em-

19 ployee or Member throughout his period of creditable

20 service, 50 per centum of the lump-sum credit such

21 former spouse would be entitled in the absence of this

22 subsection, or

23 "(2) if such former spouse was not married to the

24 employee or Member throughout the period of his

25 creditable service, an amount which bears the same
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1 ratio to the lump-sum credit to which such former em-

2 ployee would have been entitled if paragraph (1) of

3 this subsection applied as (A) the number of years of

creditable service during which such former spouse

5 was married to the employee or Member bears to (B)

6 the total number of years of such service.

7 The lump-sum credit of the employee or Member shall be

8 reduced by the amount of the lump-sum credit payable to the

9 former spouse.".

10 (d) Section 8344 of title 5, United States Code, relat-

11 ing to annuities and pay on reemployment, is amended by

12 adding at the end thereof the following new subsection:

13 "(d) The Civil Service Commission shall prescribe

14 regulations to provide for the application of this section in

15 any case in which an annuitant has a former spouse entitled

16 to an annuity under section 8338A of this title.".

17 (e) The table of sections for subchapter III of chapter

18 83 of title 5, United States Code, is amended by inserting

19 after section 8338 the following new item:

"8338A. Former spouse annuity.".

20 SEC. 2. (a) Section 8341 (b) of title 5, United States

21 Code, relating to survivor annuities, is amended— ,

22 ( 1 ) in paragraph (1) , by inserting "or by a former

23 spouse" after "after retirement", and

24 (2) by striking out "or widower" the second and
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1 each succeeding place it appears and inserting in lieu

2 thereof "widower, or former spouse".

3 (b) Subsections (d) , (e), and (g) of section 8341 of

4 title 5, United States Code, are each amended by striking out

5 "spouse" each place it appears and inserting in lieu thereof

6 "spouse or former spouse".

(c) Section 8341 of title 5, United States Code, is

8 amended by adding at the end thereof the following new

9 subsection:

10 "(h) In the case in which both a former spouse and a

11 spouse, widow, or widower are entitled to an annuity under

12 this section, the former spouse's annuity shall be-

13 "(1) if the former spouse was married to the em-

14 ployee or Member throughout his period of creditable

15 service, 50 per centum of the annuity to which such for-

16 mer spouse would be entitled in the absence of this sub-

17 section, or

18 "(2) if such former spouse was not married to

19 the employee or Member throughout the period of his

20 creditable service, an amount which bears the same ratio

21 to the annuity to which such former spouse would have

22 been entitled if paragraph (1) of this subsection applied

23 as (A) the number of years of creditable service dur-

24 ing which such former spouse was married to the em-
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1 ployee or Member bears to (B) the total number of

2 years of such service.

3 The annuity of the spouse, widow, or widower is reduced

4 by the amount of the annuity payable to the former spouse.".

5 SEC. 3. The amendments made by this Act shall only

6 apply with respect to employees and Members, as defined

7 in section 8331 of title 5, United States Code, who retire

8 on or after the date of the enactment of this Act.



[The article which follows was ordered placed in the record.]

[From the Washington Post, Apr. 5, 1977]

OLDER WOMEN HAVE SPECIAL PROBLEMS

(By Richard Cohen)

Usually when they call, they begin with a formal introduction, telling you

their name and the name of their organization and then, because they have

learned the hard way that they must not stop, they plunge on, telling you why

their cause is so good and why you have to write about it. More often than not

the caller is a woman and more often than not the conversation is kept general.
They will talk of "the people" who need help, or "those people" or "our people"—

that sort of thing.-It is never "I" or "me" or "us," and they never say, as the lady
finally did the other day, that they are talking about themselves and that life has

suddenly become very perilous. She blamed it on being a woman—an aging
woman.

Normally, I start to doodle on my pad when I get these calls. There comes a
time when you get tired of causes—tired of yet another oppressed, deprived group.
There seem to be so many lately that you want to say after a while that, yes, life
is tough, but really I don't think that Maine should be returned to the Indians
and I don't think that being nonwhite is requisite enough for admission to law
school—that sort of thing. But the groups that really get you are the groups you
didn't think had a case at all.
Women are probably the best example of that, and it took some time, frankly,

to see things from their point of view—understand that the most protested and
pampered group among us could also be among the most exploited.
So here was this lady on the phone with a new cause—aging women. Not old

women or old ladies or women wasting away on the shaded porches of nursing
homes, but aging women, whoever they might be, and how the world was picking
on them. What they needed, she said, were laws— laws that guaranteed them a
piece of their husband's pensions in the event of divorce. That was just for
starters. She continued and I recalled some of the aging women I had seen around.
I saw them sitting on park benches, wearing the minks of yesteryear, calling
each other darling and dearie and I didn't feel in the least bit sorry for them.
But then something the lady said jarred me.
I had been to a party and there had been a lady there named Kay McGrath

who had once run for the City Council from the wealthiest part of town. I
had a bone to pick with her and it had to do with the fact that her area is always
asking for money. She counterattacked. She told me not to be deceived by the
figures. There were people in her area who were very poor. Mostly, she said, they

are the old and what she asked me to do, more or less, was close my eyes and
recall those times in the Safeway or the Giant when you see an old lady come

slowly down the aisle, pick up an item like it was made of fine glass, find the

price and then put it down because it has gone up a penny or two.
But for me the old lady who came to mind was the one who once lived down

the hall. She was rich and her apartment was huge and every year or so, we

were told, she bought herself a new mink. Then she would sit in the mink and rock

herself in a chair and fall asleep smoking. buring holes in the fur. One day some-

one came and tried to collect on a bill and then someone else tried to collect and

then it was discovered that the old lady had no money at all. So they took her

away to some home and then someone came and put red tags on the furniture.

They sold it all. She had some magnificent stuff.
Anyway, that was something like what the lady on the phone was talking

about and so I asked her about the old ladies—the old ladies on shrinking budgets

and fading hopes. Could she find me one? And this is what she said. She said she

was one of them. She told me that she had been affluent once, a housewife once,

the wife of a foreign service officer who had played by the rules. She had a mas-

ter's degree and a head on her shoulders, but she had given up her career to set

(138)
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a table and mix drinks and now in her 58th year, they were divorced. She got
some things and he got some things, but one of the things she did not get was
a piece of his annuity. The law here says she does not have to get it and her
husband would not let her have it.
Now her voice was no longer matter-of-fact and official sounding. Instead,

there were pauses and what sounded like gulps of air. She told me how much she
lives on and while it is not exactly poverty, it is also not the affluence she had
come to know—not the nice and secure life she had every reason to expect. And
then she got to the worst part. There was no margin for sickness—no insurance.
One illness, one slip on the cold winter's ice and she really would be poor.
"I was a depression child," she said, "and now I've come full cycle—not pov-

erty, actually * * *" She broke off the sentence there and then she said, "The
thing is, I'm terribly insecure. Poverty. I see that ahead of me."
By now the pauses were no longer and the breaths deeper and so now it was

I who wanted to get this thing back on a business-like footing. So I asked for
her phone number and then I repeated her name to make sure I had it right and
sometime before I hung up I called her Mrs. Her Voice stiffened. "Ms.," she said.

She's earned it the hard way.
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