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ENERGY EMERGENCIES

FRIDAY, NOVEMBER 17, 1978

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND POWER,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m. in room
2123, Rayburn House Office Building, Hon. John D. Dingell, chair-
man, presiding.
Mr. DINGELL. The subcommittee will come to order.
This morning the subcommittee inquires into a number of mat-

ters related to information on the coal strike of last year, energy
policy and emergencies.
This last winter this Nation faced serious problems as a result of

a coal strike. The winter before, we experienced other hardships as
a result of a natural gas shortage. There is a potential for substan-
tial difficulty to the economy from disorders now existent in the
Middle East.
The country has learned that energy supply emergencies have

dramatic consequences for particular regions of the country and for
the country as a whole. Factories may be closed, people may be laid
off from their jobs, and the public health and safety may be endan-
gered.
Last March this subcommittee held hearings and briefings on the

impact of the coal strike and the efforts of the Department of
Energy to alleviate the impact of coal shortages.
Although I was satisfied with a number of actions that DOE had

taken, I was concerned that there had been inadequate planning
for the winter.
At the conclusion of the coal strike, the Chair requested the

General Accounting Office to examine DOE's efforts in this area
and to report their findings to the subcommittee.
The Chair observes with some distress that the Department of

Energy did not show the kind of cooperation that the Chair
thought was necessary to a committee of the Congress in a legiti-
mate inquiry.
Indeed memoranda which were circulated around amongst the

administration evidenced a rather substantial desire on the part of
the administration to be less than fully cooperative and forthcom-
ing with the subcommittee.
In any event, the General Accounting Office has completed the

study and their findings are alarming.
During the course of the GAO investigation, the Energy Depart-

ment's Inspector General performed his own investigation of DOE's

(1)
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emergency planning. The two reports are in substantial agreement
in their criticisms of DOE's activities in this area.
The Chair wishes to observe that it is not the purpose of this

committee to castigate DOE and was not at the time that we
initiated our undertakings in this matter.
The Chair does wish to have it clearly understood that the sub-

committee intends to maintain a continuing inquiry as to the be-
havior of the Department of Energy, and as to the effectiveness of
Government programs.

It is the hope of the subcommittee that we can do this in a
cooperative and friendly fashion. However, it is the wish of the
Chair that it be known by all that if DOE does not wish to cooper-
ate, then the subcommittee will take whatever measures are neces-
sary to assure that they either change their views or that they do
cooperate.
In short, the two reports indicate that the Department of Energy

is not prepared to meet its responsibilities in emergency planning.
The DOE Inspector General stated:
In our view, the most important message from the general tenor of comments (by

DOE) on the report is that a sense of urgency is lacking, or at least unequal to the
importance of emergency preparedness.
DOE has existed for nine months, but it still has few, if any, actual plans.

Responsible offices appear satisfied with a situation which is "under consideration,"
"to be resolved," or "in need of further study."

The Chair also asked the GAO to investigate statements made by
Energy Department officials and others in the administration
which forecasted unemployment levels which could result from the
coal strike.
Those statements, made to the press and to the courts, forecast

unemployment of 3.5 million workers. Actually, Bureau of Labor
Statistics surveys showed that no more than 23,400 workers were
laid off as a result of the coal shortage.
The Chair rejoices at this and believes that it indicates some

evidence of good handling by the Department of Energy and by the
administration. But the Chair is curious why this subcommittee
has so much difficulty getting the information upon which the
administration's judgments were made, or upon the reliability of
the studies made.
The Chair also expresses great curiosity whether this is in fact

an open administration which seeks to make information available
to the Congress in response to requests. Some information, the
Chair notes, was only received by the subcommittee staff last
night.
The administration numbers, however, were based upon a com-

puter model prepared in conjunction with the Council of Economic
Advisers.
The Energy Department contends that the 3.5 million figure

represented a "worst" case projection, and planning had to be
based upon it. Unfortunately, the estimate was not presented to
the American public in that light, and both the GAO and the
Inspector General have found that the use of that figure severely
strained DOE's credibility.

Unless the Government is candid in its use of statistics, the
American people will not listen to pleas for conservation during
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real emergencies but instead will treat the DOE as "the boy who
cried wolf."
There are indications that the estimate may have been so inaccu-

rate that it did not even represent a "worst case." GAO, though,
has not been able to completely answer that question because they
claim that the Council of Economic Advisers failed to provide them
with certain information about the computer model.
Indeed, CEA provided GAO with a memorandum from the Jus-

tice Department which states:
It would appear to us that there is a substantial basis upon which a decision

might be made not to share this information with the Comptroller General's staff.
From the information given us by GAO, we cannot readily ascertain the authority
underlying the request.

• The Chair observes that that request and the information under-
lying it were a request by this subcommittee so that we could see
how DOE is conducting its affairs.
Now, to continue, "Nor can we assess the relevance or impor-

tance of the information sought."
The Chair observes that it is not the prerogative of that agency

to decide the relevance or the importance of information sought in
connection with a congressional inquiry. We will again inquire as
to the propriety of their behavior.

Citing the Justice Department memorandum, Deputy White
House Counsel Margaret A. McKenna said, in a September 14, 1978
letter to me, that "CEA is not required to provide information
concerning this matter." We shall inquire also as to that matter.
She added, however, that CEA would voluntarily "share certain

materials with GAO". The Chair will inquire as to the propriety of
why they will pick and choose that which they will share with the
Congress and the GAO making an inquiry in response to a proper
congressional request.
I understand that since Ms. McKenna's letter the CEA released a

summary of the requested data to the GAO. Thus, the CEA chose
to be the judge of what data it would release and withhold and the
form of the release, something which the Chair finds obnoxious as
a Member of the House seeking information to serve the responsi-
bilities of the Congress.
I cannot imagine why the administration believes that the data

must be cloaked in secrecy. Surely it does not involve national
security. The President has not invoked executive privilege in this
case, according to a November 15, 1978, letter to me from the
Justice Department. [See p. 6.]
Indeed, that agency states that the administration firmly ad-

• heres to:
The principle first announced by President Kennedy and restated by Presidents

Johnson and Nixon that a constitutional privilege can be claimed only by or at the
direction of the President, and that no official in the Executive Branch, however
high his position, may assert the privilege on his own behalf.

Absent such a claim in this case, I fail to understand the legal
basis for withholding the requested data, either from GAO or from
the subcommittee.
Today at our hearings I expect the Council, the Justice Depart-

ment and the GAO to inform this subcommittee about the nature
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of any information which CEA has withheld and the justification
for doing so.

If the President has not invoked executive privilege, as is now
contended, I expect CEA either to provide both the subcommittee
and GAO the full requested material or to explain the basis for
keeping the data secret.
Last night the subcommittee staff received a letter from the CEA

enclosing a number of documents. The CEA letter claims that
other than documents already in the public domain and notes,
draft materials or memoranda to the President, "* * * the enclosed
documents represent in substance the complete record of CEA's
activities during the coal strike."
Time has not permitted us to review these materials to deter-

mine the accuracy of this statement. I will ask the GAO to do so.
However, I commend the CEA for its new enlightment.
But I continue to ask why the CEA had to wait until the advent

of a congressional hearing to bring forth these documents which,
incidentally, appear to be largely composed of DOE memoranda
and technical data that on the surface, at least, do not deserve such
notoriety.
Today at our hearings I expect the Council and Justice Depart-

ment to inform us why these materials were withheld and to state
clearly the justification for doing so.

Also, I want to know if the memoranda to the President is being
withheld by his direction under the doctrine of executive privilege
or if the CEA is doing so by its own whim or caprice.

If that is the situation then the Chair requests the memoranda
and will so do at the time that the agency appears.
Today's hearings will also explore issues relating to the organiza-

tion of DOE's emergency planning programs. Although the Inspec-
tor General recommended coordination be handled by a senior
official in the office of the deputy or under secretary, responsibil-
ities have instead been split in a rather curious fashion, among the
Director of Administration and the Assistant Secretary for Policy
and Administration.
I note that the Inspector General raises some interesting points

on this issue in his testimony, and I share his concerns and have
others, too.

Finally, we expect to examine the Department of Energy's exten-
sive use of contractor assistance in emergency preparedness pro-
grams. There are far too few knowledgeable individuals at DOE on
these matters and unlimited contracts are of little value in an
energy emergency.
These contracts are often poorly supervised. The results of one

contract to provide assistance in preparing the emergency informa-
tion system was "not considered adequate" according to Deputy
Secretary O'Leary's detailed statement to the subcommittee, but
DOE spent $121,000 before the contract was terminated.
Fewer contracts and better supervision of all contracts could

have prevented this outrageous waste of the taxpayers' money.
The Chair observes that I am much concerned about the fact

that there has been, I think, excessive use of contracting out of
Government business, which has been accompanied in many in-
stances either by actual or apparent evidence of conflict of interest,

m

go
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and by apparent inadequate supervision of expenditure of public
funds, something which the Chair believes could be better done at
less cost within house.
The witnesses today on our first panel are Mr. J. Dexter Peach of

the General Accounting Office, and DOE Inspector General J. K.
Mansfield. They will be followed by DOE Deputy Secretary John F.
O'Leary, CEA member Lyle E. Gramley and Deputy Assistant At-
torney General Larry Hammond.
The Chair also invited the Federal Energy Regulatory Commis-

sion to testify, but in recognition of FERC's time constraints in
implementing the Natural Gas Policy Act, I agreed that FERC
need not testify. However, I understand two staff personnel from
FERC are here to answer questions if needed.
[The letter referred to by Chairman Dingell follows:]
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urr Assisrurr Arroormr GrrmulL.

Om. or 1-rOAL. Court.,

Pepartmtnt of 3Justite
P..hinStort, Ile. 20530

NOV I 5

The Honorable John D. Dingell
Chairman
Subcommittee on Energy and Power of the
Committee on Interstate and Foreign Commerce
Room 3204
House Office Building Annex No. 2
Washington, D.C. 20515

Dear Mr. Chairman:

The Attorney General has asked me to respond to your
letter of November 2, 1978, concerning a memorandum from
this Office to the Counsel to the President, dated August 31,
1978. That memorandum dealt with a request for certain
information addressed by the General Accounting Office (GAO)
to the Council of Economic Advisers (CEA).

Your letter suggests that this Office's memorandum
authorized CEA, rather than the President, to claim Executive
privilege. I wish to point out initially that Executive
privilege has not been claimed in this case. The GAO asked
for two groups of documents. First, it sought:

A description of the computer model developed
by CEA to measure the unemployment impact of the
coal strike including (1) assumptions used, (2) vari-
ables used, and (3) any limitations of the model.

This information was made available to GAO in the report from
CEA. Indeed, we understand that CEA offered to make the computer
model itself available to GAO, but that the offer was declined.

The second request of GAO was as follows:
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Memoranda from CEA to the White House and/or
DOE concerning the computer model output on un-
employment estimates and any comments, suggestions,
or recommendations by CEA as to which estimate to
use for policy decisions.

As you know, requests for documents between Cabinet Officers
or other close Presidential advisers and the President raise
disclosure questions under what the Supreme Court has identi-
fied as the presumptive privilege of confidentiality. United 
States v. Nixon, 418 U.S. 683, 705-713 (1974). Such documents
are not absolutely privileged and, indeed, when requests
come from congressional officials fulfilling appropriate
legislative functions those requests are approached in an
effort to accommodate the legitimate needs of both the
Legislative and Executive branches. United States v. American
Tel. & Tel. Co., 567 F. 24 121, 127 (CA, DC, 1977).

It is our understanding that on our advice the GAO
request in this case was handled in the same way that other
such requests have been handled. Since this was the first
time that a congressional request had been made to CEA for
documents, that agency sought advice from the Office of the
White House Counsel. And, in response to an inquiry from
that Office, the Office of Legal Counsel provided the memor-
andum which you have seen. As the memorandum itself makes
clear, we advised that the request should be approached in
the same fashion that other similar requests are treated, and
in fact it is our understanding that a reasonable accommodation
was achieved whereby CEA prepared a full summary of the events
in question and shared that memorandum with GAO. To our know-
ledge, the matter has progressed no further. We are unaware
that there has been any further request, and therefore there
has been no occasion to consider the invocation of any
constitutional privilege.

In closing, I wish to reaffirm that this Administration
and the Office of Legal Counsel firmly adhere to the principle
first announced by President Kennedy and restated by Presidents
Johnson and Nixon that a constitutional privilege can be

claimed only by or at the direction of the President, and
that no official in the Executive branch, however high his
position, may assert the privilege on his own behalf. In
response to your request I will be in attendance at the
hearing on Friday, November 17, and would be pleased to
answer any other questions you or other members of the sub-
committee may have.

Sincerely,

s
Larry . Hammond

Deputy Assistant Attorney General
Office of Legal Counsel

cc: The Honorable Jack Brooks
Chairman
Committee on Government Operations

The Honorable Elmer B. Staats
Comptroller General of the United States
U. S. General Accounting Office
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Mr. DINGELL. The Chair now recognizes our first panel, Mr. J.
Dexter Peach, Deputy Director, Energy and Materials Division,
U.S. General Accounting Office, and the Honorable J. K. Mans-
field, Inspector General, Department of Energy, 20 Massachusetts
Avenue, Washington, D.C.
The Chair will hear, I think, first Mr. Peach unless, gentlemen,

it be your desire that matters be conducted otherwise.
The Chair observes, Mr. Peach, that you follow Mr. Monte Can-

field, who is a distinguished public servant. We are content that
you will serve with equal distinction. We look forward to working
with you.

If you have any of your staff or such that you would like to bring
to the witness table with you, we would be quite delighted to have
them join you at this time.

If, gentlemen, you would each, before we commence, identify
yourselves for the assistance of our reporter, and whoever accompa-
nies you at the witness table, we will welcome you for your testi-
mony in the order indicated.

STATEMENTS OF J. DEXTER PEACH, DIRECTOR, ENERGY AND
MINERALS DIVISION, GENERAL ACCOUNTING OFFICE; HENRY
WRAY, ASSISTANT GENERAL COUNSEL, ACCOMPANIED BY
CLIFFORD GARDNER, SUPERVISORY AUDITOR; AND J. K.
MANSFIELD, INSPECTOR GENERAL, DEPARTMENT OF
ENERGY

Mr. PEACH. Thank you, Mr. Chairman.
I am accompanied by two members of the staff of the General

Accounting Office, Mr. Chairman. I am accompanied by Mr. Cliff
Gardner, on my immediate right, who was team leader for our
work on the energy emergency planning area, and Mr. Henry
Wray, who is our assistant general counsel.
Mr. DINGELL. Gentleman, the Chair is happy to welcome you.
Mr. PEACH. Mr. Chairman and members of the subcommittee, we

appreciate your invitation to appear before the subcommittee to
discuss the review you asked us to carry out on energy emergency
contingency planning at the Federal and State levels.
We will be discussing our findings and conclusions in the context

of whether energy emergencies can be managed more effectively.
Let me begin, Mr. Chairman, by summing up briefly the major

conclusions of our report, "Improved Energy Contingency Planning
Is Needed To Manage Future Energy Shortages More Effectively."
[This publication may be found in the subcommittee file.]
They are:
The centerpiece of the Department of Energy's energy emergen-

cy preparedness effort was the Energy Emergency Planning Guide.
However, the guide was merely a list of proposed measures that
might be taken at Federal, State, or local levels. Not all of those
measures were feasible alternatives.
DOE's most effective response to the midwinter coal strike of

1977-78 came from two hastily organized ad hoc task forces to
manage possible shortages of coal and electricity. In concentrating
on power supplies, however, DOE failed to monitor consumer costs
adequately.
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Federal actions were a minor factor in the relatively successful

management of the energy emergency. The two major factors were

the foresight and planning of the electric utilities and the demon-

strated willingness and ability of the States to respond with mini-

mal Federal intervention.
The administration, for reasons which are unclear, seriously

overestimated the impact of the strike on unemployment levels.

Access to Council of Economic Advisers' data that could clarify the

reasons has been withheld during our review.
Except for minor improvements, most Federal and State agencies

will face this coming winter in about the same state of prepared-

ness as last year. These changes include somewhat better staffing,

revisions in the Planning Guide and the learning experience of last

winter.
There were deficiencies in DOE's handling and monitoring of

contractual services for contingency planning. The use of contrac-

tors has been greatly expanded in current planning and will re-

quire close monitoring to insure satisfactory performance.
Mr. Chairman, I will discuss each of these points in a little more

detail and then conclude with our recommendations.
In the early summer of 1977 the Federal Energy Administration

was giving top priority to planning for emergency conditions which
might result from energy shortages during the 1977-78 winter.

An interagency task force was established to develop energy

emergency contingency plans and to prepare initiatives for any
needed legislation, but the actual planning effort was delegated to
a seven-member working group of FEA officials.
The major product of this contingency planning effort was the

Energy Emergency Planning Guide: Winter of 1977-78, issued by
the newly formed DOE. This planning guide was not the product
originally envisioned.
Instead of a contingency plan with specific programs to be imple-

mented at certain stages of an emergency, the planning guide
simply listed proposed measures that might be taken at Federal,
State, or local levels prior to, or in the event of, an energy emer-
gency.
The guide fixed no responsibilities for monitoring these actions

or for assessing and reporting on the progress being made in their
implementation. Furthermore, some of the listed emergency meas-
ures were dependent on congressional approval of a National
Energy Act or other specific legislation.
When these legislative measures were not approved, the emer-

gency actions could not be taken. The guide contained no alterna-
tive actions to cope with such potential problems.
There were other measures specified in the planning guide which

could not be readily implemented, such as facilitating increased
imports of natural gas, securing legal authority for mandatory
Federal and State measures, and implementing energy information
systems.
These kinds of measures take time to develop, which means they

are generally not applicable as short-term solutions to immediate
problems. The decision to include these measures in the guide
appears to be due to the lack of technical expertise in the work
group responsible for the guide.
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Only a few of the proposed measures for Federal or State actions
were actually undertaken or completed, including those within
DOE. One of the more successful preemergency measures was the
establishment of DOE's Energy Emergency Center.
The Center—an energy information and communication clearing-

house between Federal, State, and local government agencies—
opened on December 1, 1977, as scheduled.
The Center's effectiveness was minimized for several weeks, how-

ever, because it was housed in temporary quarters, had mostly
untrained staff, minimal equipment, and no operating procedures.
As the winter progressed, these problems were resolved and the

Center was useful in serving as a central information point for
energy data.
Some State officials were critical of the accuracy and timeliness

of the data sent to them from the Center. But they generally
viewed the Center operations favorably as a single-reference point
within the Federal sector during emergency situations.
Most of the States we visited had developed, to some extent,

contingency plans to meet their perceived needs. Most of these
plans, however, were not complete enough to send to DOE at the
beginning of the winter.
DOE officials thus could not assess their adequacy and work with

the States to coordinate proposed Federal and State actions. Some
of the States relied on disaster relief plans. Because contingency
plans for energy emergencies are sufficiently different from disas-
ter plans, we believe they should be considered separately and
closely coordinated with Federal contingency plans.
The most impressive preemergency actions to minimize the ef-

fects of the impending coal strike were taken by the electric utility
companies. On their own volition, and long before serious efforts
were undertaken by Federal officials, the utilities began to build up
their coal inventories to record heights.
Now to our assessment of DOE's emergency actions.
When coal shortages reached a point where they appeared to

jeopardize the electric utilities' ability to continue meeting power
demands, DOE reacted by forming two ad hoc task forces to
manage possible shortages of electricity and coal. The use of such
task forces was not included in the planning guide, yet it was
probably the best method of obtaining a quick assessment of the
unfolding problems. DOE's failure to assign high-level responsibili-
ty for energy emergency contingency planning probably accounts
for the hurried implementation of the ad hoc task forces.
Although the performance of these task forces was generally

adequate under the circumstances, we believe that major benefits,
in terms of improved Federal credibility and reduced economic
costs, could have been achieved through better planning.
For example, the electric power task force was concerned only

with generating and transmitting power to where it was needed
and not with the costs that were incurred by the utilities and
passed on to their customers.
Because of this lack of cost monitoring, allegations have been

made that consumers were charged excessive prices and FERC has
had to conduct an extensive post-strike audit of utility costs and
charges. This audit is not only costly to both the Government and
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the utilities but also raises questions of industry credibility during
energy emergencies.
DOE did make a positive contribution to the management of the

emergency by staffing the task forces with Government personnel
familiar with energy industry operations on the task forces. They
were able to develop an effective ad hoc system for monitoring
energy supplies and provide this information to high-level decision-
makers.
DOE's ability to accurately assess the energy supply situation

during the winter was probably the direct result of the input of the
ad hoc task forces, and probably led to the Government's decision,
which we believe was correct, to maintain a hands-off posture
during the energy emergency.
Most utility and State personnel we talked to approved of the

Government's maintaining a low profile. It appears that DOE plans
to continue this hands-off approach, but with a refinement of the
process.
Based on our brief review of the revised planning guide, for

example, it appears that the roles to be played by responsible DOE
officials will be better defined.
As effective as the task forces proved to be, we believe that they

would have been more effective if they had been provided for in
the planning guide. If so, the task forces could have been: (1)
Already formed; (2) told what their goals were so that methods to
achieve them could have been formulated, and (3) been involved
earlier in an active program to cultivate industry contacts for
emergency coordination with DOE during the winter.
Two major factors contributed to the relatively successful man-

agement of last winter's energy emergency. One factor was the
foresight and planning involved in the electric utilities' coal stock-
piling, coupled with the extensive interconnections of the affected
area's electrical generation and transmission system. The other
factor was the demonstrated willingness and ability of the States to
respond to energy emergencies with minimal Federal intervention.
These factors probably overshadow all the planning and energy

management activities of DOE before, during, and after last win-
ter's energy shortage. We have seen nothing that would change
this view for similar energy emergencies in the future.
An increase in unemployment levels was a possible major eco-

nomic consequence of a lengthy coal strike. Two basic methods
were used by Federal agencies to track these levels. One method
used direct contacts with affected business concerns to assess the
actual unemployment levels. The other method used a computer
analysis of anticipated actions to determine the consequences
under various scenarios.
The direct survey method, as carried out during the past winter

by the Bureau of Labor Statistics, showed a relatively small
number of workers unemployed for strike-related reasons in the
States comprising the east centtal area reliability coordination
agreement region. The BLS weekly surveys found that out of a
work force of about 14 million, weekly unemployment ranged from
9,500 to 25,500. One factor that may have contributed to this low
figure was the increasing deliveries of coal during February and
March 1978.
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The computer model, developed jointly by DOE, BLS, and the
Council of Economic Advisers showed a best-case projection of un-
employment amounting to about 27,000, a figure comparable to the
maximum unemployment level reported by BLS. The model also
showed a worst-case estimate of 3.5 million unemployed in the east
central region by mid-April 1978, under the assumptions that coal
deliveries would fall to their low point of 300,000 tons per week and
State curtailment plans for electric power would be imposed.
We were told by CEA officials that these estimates resulted

because the computer model made a direct linkage between unem-
ployment and coal deliveries. Other Government officials, however,
told us that no reliable causal relationship can accurately be estab-
lished between energy curtailments resulting from diminished coal
deliveries and numbers of workers unemployed.
For reasons we could not determine, the administration elected

to use the computer-generated worst-case scenario of 3.5 million
workers unemployed, both in the public media announcements and
in support of the Taft-Hartley injunction.
As you are aware, Mr. Chairman, we have had a series of delays

in obtaining documentation on this matter from CEA. They did
provide some of the data we requested, but it was not received
until after our audit work was completed and the report was ready
for issue. However, the key information we needed on CEA's analy-
sis of the computer projections was not provided. We therefore
could not determine completely the rationale for the administra-
tion's use of the worst case scenario.
We were provided copies of data by DOE that had been given to

administration officials during the winter. These data concerned
the upward trend in coal deliveries, the extent of power transfers,
the results of curtailing industrial users 15-25 percent, and related
documents on unemployment statistics. This information was all
supportive of the BLS survey findings.
We do not believe the administration acted as prudently as it

could have, given the wide range of information it had available to
it. We do believe that, as a minimum, the administration should
have informed the public as to the actual unemployment and coal
delivery levels, various projections of unemployment given differ-
ing assumptions, and the probability of these unemployment levels
actually occurring.
In contrast, however, it appears that the credibility gap regard-

ing energy information has been widened. This could make it diffi-
cult to obtain public cooperation in future energy emergencies
which may be more severe.
We believe that in the Government's dealings with the public its

goals will best be served if such information is presented candidly
and forthrightly.
In your request for our testimony, Mr. Chairman, you specifically

asked that I be accompanied by a representative of GAO's Office of
General Counsel to address our reaction to the Justice Department
memo of August 31, 1978. Our Office of General Counsel has pre-
pared a statement for the record which Mr. Wray will briefly
summarize at the end of my statement.
As to the use of contractors by DOE, DOE used contractual

services amounting to nearly $200,000 to assist the working group

4W'
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in preparing the Planning Guide and in implementing some of the
preemergency measures. The results of these contracts were mixed.
Some contractors achieved their objective, such as the completion
of the Planning Guide itself. Other contractors produced products,
however, that were either not timely or not useable.
In at least one case, the delay was in DOE's contract processing

procedures during the reorganization. This, for example, held up
the production of the Energy Handbook to complement the Plan-
ning Guide. This was especially unfortunate, since the Handbook
appeared to us to be potentially more useful than the Planning
Guide.
In another example, involving the development of procedural

guidelines for the Emergency Center, the lack of contractor moni-
toring by knowledgeable DOE staff probably contributed to poor
contractor performance. In this case, however, we believe DOE
should have been able to develop these guidelines without contrac-
tor assistance.
DOE is continuing to use contractual services in its on-going

emergency preparedness planning activities.
In addition to the $7.5 million budgeted in fiscal year 1979 for

the development of the Energy Emergency Management Informa-
tion System, contracts amounting to about $2 million have been
signed for at least eight separate projects.
We are concerned about: The contract costs; the complexities of

work envisioned; the need for such extensive contracting services
in view of the improved capabilities of State agencies to handle
emergency situations; and the ability of DOE to effectively monitor
these contracts in view of the relatively few personnel it has as-
signed to the emergency preparedness effort.
These concerns raise questions as to how effective and how neces-

sary these contracting efforts will be in helping DOE to discharge
its contingency planning responsibilities.
As to current efforts to improve emergency preparedness, al-

though the Nation managed to get through the winter's energy
emergency without widespread disruptions, there were several
areas where deficiencies existed and where corrective actions were
needed.
Mr. DINGELL. Pardon me, sir. I think you did not read some parts

of your statement. You were concerned about contract costs, com-
plexity of work envisioned, the need for extensive contracting serv-
ices in view of the improved capabilities of State agencies, and the
ability of DOE to effectively monitor these contracts. Did you miss
those?
Mr. PEACH. I think I read them, Mr. Chairman, but I will be glad

to go back over them.
Mr. DINGELL. Oh, you are summarizing. I don't want you to

express less than adequate concern over these matters, because
these are matters of considerable concern to the committee.
Mr. PEACH. I think that your concerns are valid. One of the

things we have been increasingly concerned about in GAO is a
tendency for a considerable amount of contracting for a variety of
things on the part of the Department. We have initiated as a very
broad scale look at the contracting and procurement process of the

43-130 0-79-2
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Department, and we plan to undertake a series of specific assign-
ments in this area.
Mr. DINGELL. Thank you. I didn't mean to interrupt. But I want

to make very clear that I hope you have these concerns as ex-
pressed in the prepared statement I have been following and also
as have been expressed by the Chair on many different occasions.
Mr. PEACH. We certainly do, Mr. Chairman.
Mr. DINGELL. If you will forgive me once more. We are going to

make some inquiries as regards this kind of information, both
before we commence our authorization hearings for the next year
and also before the Appropriations Committee, because I think this
is a rich opportunity for conflict of interest here. I think there is
rich opportunity for special preference to different folks, insider
information, and avoiding all manner of Federal statutory require-
ments upon agencies, which it looks to me like they may be trying
to get out of down there at DOE.
Mr. PEACH. Certainly we will be glad to work with you both on a

formal and informal basis as you go about structuring your hearing
process in this area next year, Mr. Chairman.
Mr. DINGELL. We will need your help very badly, because we

found your agency to be most able and capable, properly oriented
on these matters.
You may proceed, sir.
Mr. PEACH. Although the nation managed to get through the

winter's energy emergency without widespread disruptions, there
were several areas where deficiencies existed and where corrective
actions were needed. While some of the deficiencies can be correct-
ed by DOE actions, most of the required actions will require the
close cooperation of Federal and State agencies as well as the
energy industries.
The need for improving energy emergency preparedness has been

recognized and efforts to bring about these improvements at the
Federal and State levels have been ongoing through the months
following the coal strike settlement.
However, except for a revised planning guide at DOE and the

benefit of the experiences gained during the past winter, most
Federal and State agencies will face this coming winter in about
the same state of preparedness as existed for the 1977-78 winter.
Because of last year's learning experience, State and electric utility
industry officials should have a greater degree of confidence in
their ability to manage future energy shortages. They recognize,
however, that they need Federal assistance in certain areas, such
as improved data management and coordination of emergency op-
erating plans and procedures.
DOE's current planning efforts are concentrated principally in:

(1) Developing the Energy Emergency Management Information
System; (2) revising the Energy Emergency Planning Guide, (3)
reorganizing the Energy Emergency Center; and (4) improving the
coordination between State and Federal agencies.
The Management Information System project has required exten-

sive groundwork. Staffing, which has been minimal, has recently
been expanded. At the present time it consists of the Director,
three staff members detailed from other DOE components, and a
secretary. If the objectives of the System are attained, it could be a

a
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very useful source of information, particularly as it relates to
energy emergencies.
The revisions to the Planning Guide appear to have enhanced its

usefulness to potential users, but it still remains a reference docu-
ment rather than an actual plan.
We believe that DOE still needs to take the lead in coordinating

and monitoring Federal energy emergency actions. Specific respon-
sibilities need to be assigned for proposed actions. The best use of
task forces needs to be determined, and decisions need to be made
in advance of the organization, assignment of responsibilities, and
staffing of the task forces.
We also believe a single responsible high level administrator

needs to be designated to coordinate emergency preparedness plan-
ning and have authority to order the implementation of the var-
ious Federal actions needed regardless of the agency involved.
Improvements in the Energy Emergency Center operations are

needed and have been recognized by responsible officials. Proposed
changes include coordinating a number of separate activities and
upgrading the facilities and equipment within the Center.
An improved data management system which is currently being

incorporated into center operations should also help overcome pre-
vious complaints about the accuracy and timeliness of information
sent out from the Center during the past winter.
The coordination of Federal, State, local and industry emergency

preparedness plans remains one of DOE's major unresolved prob-
lems. We found that some States maintained a provincial attitude
toward electricity produced within their own borders, even though
such electric power was a vital segment of the total electrical
energy needs of a neighboring State.
The interstate and regional environment in which many of the

energy industries operate make it imperative that contingency
planning encompass more than an individual State or locality.
Responsible officials at all levels have recognized this need and
DOE has devoted a share of its resources to improving this coordi-
nation.
Most of this coordination effort will take 1 to 3 years to complete.

We believe that discussions with knowledgeable Federal, State and
industry officials need to be ongoing to identify past problem areas
and seek mutually agreed-on solutions for the immediate future.
DOE should be initiating discussions with State agency officials

on ways to remove barriers to regional planning within the context
of meeting individual State needs and encouraging the States to
work together to achieve compatible contingency and energy cur-
tailment plans.
We believe that because DOE did not have early access to State

contingency plans, it did not have a good understanding of how
States were prepared to manage energy shortages. Had DOE been
more aggressive in obtaining and analyzing these plans, we believe
that some regional supply problems may have been avoided.
DOE proposes to improve this situation through the use of con-

tractual assistance.
We believe that DOE should look to its own staff to develop

strategies and plans for improvement.
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We believe that such Federal-State coordination should be en-
couraged and expanded as necessary and if it is many of the prior
problems will be greatly reduced if future energy shortages should
occur.
To insure that DOE's efforts are properly directed and managed,

we have recommended to the Secretary that, at the Federal level,
an interagency energy emergency agreement be developed which
would designate the actions that can be taken, how they would be
taken, and who has the responsibility and authority to take them.
We have also recommended that DOE's current planning process

be critically reviewed to insure that:
Only those needs that cannot be met by State and industries be

considered;
Proposed emergency actions involving the energy industries are

approved by energy technical specialists;
The Planning Guide is revised to contain: (1) Sufficient details on

Federal programs and assistance to make it more useful: (2) pro-
posed actions that can be realistically implemented; and (3) wher-
ever possible, specific plans of action; and
The development of the Energy Emergency Management Infor-

mation System be given top priority.
To minimize poor contractor performance, we have concluded

that DOE needs to critically evaluate its current contingency plan-
ning efforts to insure that all current programs are necessary and
properly staffed. We have specifically recommended that the Secre-
tary, DOE, more closely monitor the contractual services used in
the energy contingency planning process so that the results of such
services are both timely and useful.
Mr. Chairman, that concludes my prepared statement on the

findings and recommendations contained in our report.
You also asked that we comment on a number of issues related

to DOE's emergency preparedness planning that were raised in our
report and in a report prepared by DOE's Inspector General on the
same topic. In response to that request, we are submitting a sepa-
rate detailed statement for the record.
[Testimony resumes on p. 49.]
[The detailed statement and attachments of Mr. Peach follow:]

•
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

FOR RELEASE ON DELIVERY
Expected at 9:30 a.m.
Friday, November 17, 1978

DETAILED STATEMENT
FOR THE RECORD
OFFERED BY

J. DEXTER PEACH, DIRECTOR
ENERGY AND MINERALS DIVISION

BEFORE THE
SUBCOMMITTEE ON ENERGY AND POWER

OF THE
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE

UNITED STATES HOUSE OF REPRESENTATIVES

Mt. Chairman and Members of the Subcommittee:

At your request we are submitting this detailed statement for the

record covering our response to questions included in your letter of

invitation to appear before the Subcommittee. On the questions that

concerned matters we did not specifically cover during our review, we

have provided, where applicable, comments based only on our general

observations. On other questions, we have provided the detailed

information requested.

USE OF CONTRACTORS BY DOE IN 
EMERGENCY PREPAREDNESS ACTIVITIES 

DOE used four different contractors and five contracts to assist

the energy emergency planning staff in developing and publishing the

Energy Emergency Planning Guide: Winter of 1977-78 and to implement some

of the measures proposed in the Guide. A listing of these five contracts

with costs, contract objectives, and contract status is given in Appendix I.

Four of the contracts were completed, with the National Oceanography and

Atmospheric Administration (NOAA) contract continuing until January 1979.
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Although each contractor fulfilled the contract requirements, not

all of the products proved to be useful, or were used, by the DOE staff

in the emergency planning effort. A brief summary of each contract

follows.

The contract awarded to the American Management Systems, Inc. (ANS)

was the largest in terms of cost. It was issued to MIS without bid

because of the time constraints under which DOE's emergency planning group

were working and because of AMS's prior work with FEA and their

extensive experience in the energy field. The contract was (1) to provide

assistance to the planning group in developing the Energy Emergency

Planning Guide, (2) design the Energy Emergency Center (EEC), and (3)

develop operating procedures for the Center.

Because of the press of time to get the Planning Guide published,

MIS subcontracted with Price, Waterhouse, Inc. to develop the Center's

design and operating procedures. AMS completed its work on the Planning

Guide in November 1977.

Price, Waterhouse worked with the DOE staff to develop the policy

on how the Center should be set up and then drafted a set of operating

procedures to be used by the Center personnel when it was activated.

For reasons we could not determine, the DOE staff made no use of these

operating procedures when the Center was opened on December 1, 1977. The

Center Director told us that she was generally unaware of what Price,

Waterhouse personnel had been doing although the management of the

Center was her responsibility. As a result of not using the contractor-developed

procedures, the Center opened without any written guidelines for its .

organization and operation making it less effective than it might have

been.

2
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An important corollary to the Winter Emergency Planning Guide was

a proposed handbook on Federal assistance during energy emergencies.

This handbook was designed to trigger the initial actions by State or

industry officials in seeking Federal assistance. To be useful, the

handbook was required to be available by December 1, 1977; therefore

DOE believed noncompetitive procurement was justified.

The proposed contract with Jack Faucett Associates was initiated

prior to the close of FY 1977. Because of the heavy workload of the

FEA contracting office at that time, the contract was not finalized and

was carried over into FY 1978. According to DOE officials responsible

for developing the Planning Guide, the contract was caught up in DOE's

contract review procedure following its organization on October 1, 1977,

and was not approved until after November 8, 1977.

The contractor completed a first draft of the handbook on December 9,

1977, and a final draft was provided on January 10, 1978. Twenty-five

copies of the handbook and the reproducible master were provided to DOE

in late January in compliance with the contract.

The Director of the Energy Emergency Center said that the DOE

reorganization had tied up personnel needed to arrange for the

distribution of the handbook. Since its distribution would be delayed

until the winter was nearly gone, DOE saw no need to finish the project

and no final copies of the handbook were published and issued.

We reviewed the draft copies of the handbook and believe it would

have been of more use to State and industry officials than the Planning

Guide. It was designed to be easily updated making it a useful reference

3
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document in the future as well as for the 1977-78 winter. We are not

aware of any plans for the handbook, or something similar, to be

prepared for the 1978-79 winter as a complement to the revised Planning

Guide.

We did not specifically assess the use of contractors as a viable

way of preparing for, and carrying out, emergency functions. Our

observations of DOE's experience with contractors during the 1977-78 emergency

preparedness effort, however, leads us to the conclusion that there is

considerable uncertainty attached to obtaining a useful and timely

product from such contracts.

Actions taken to deal with emergencies or emergency preparedness usually

require a quick response time, and DOE's efforts during the planning phase

for the 1977-78 winter was no exception. A quick response requires the

contracting agency to expedite the contracting process, thereby limiting

the time agency personnel can spend writing adequate specifications and

soliciting bids to keep the cost down. Any delays in the contracting

process further limits the time allowed for contract performance. The

result is--as was evidenced in some cases during the past winter--a product

that is no longer needed because it is received too late. It may also

result in a poorly prepared product that has limited usefulness.

We conclude that although contracting may be a viable way to

accomplish a project, the responsibility rests on the contracting

individual or agency to (1) determine the need for the product, (2)

determine whether specifications can be prepared that clearly delineate

the required end product, (3) provide adequate monitoring to insure that

4
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the end product will be produced according to the specifications, and

(4) assess the trade-offs of doing the work with agency personnel.

DOE is continuing to use contractual services in its on-going

emergency preparedness planning activities. Contracts amounting to

about $2 million have been authorized for at least eight separate

projects. (Appendix II).

COORDINATION OF EMERGENCY PLANNING

Our review did not specifically cover the issue of coordination as

did DOE's Inspector General report. During our review of DOE's efforts

to develop the Planning Guide and manage the emergency caused by the coal

strike it was apparent that while parts of the program may have been

organized and coordinated with other groups, the total effort lacked a

sense of direction and certainly lacked a designation of responsibility

and authority.

Aside from the interagency coordination which must be directed from

the top levels of all agencies, the diversity of DOE's internal efforts

to plan for and manage energy emergencies of all kinds requires strong

central direction and authority. We would agree with the Inspector General's

position that "...the complexity of energy problems and the importance of

emergency planning in this area makes the need for a full-time DOE

emergency coordinator with a full-time staff inevitable. Such a coordinator

must have the overriding authority to insure consistency and common

direction in the emergency preparedness planning of the individual offices."

We do not believe that DOE's actions in dividing this responsibility

and placing it on officials in a staff position within the Department

will meet the need expressed by the Inspector General's report and that

we observed exists in DOE.
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COMMENTS ON THE INSPECTOR GENERAL'S REPORT 

We have reviewed the findings developed by the Inspector General's

office in relation to the results of our audit work. In those areas

that were covered by both audits, we find general agreement between the

two reports. The differences that we noted could generally be attributed

to the differences in the time periods covered by each audit. The

Inspector General's audit was essentially completed by mid-June and our

audit extended to early September 1978.

We have looked closely at the Inspector General's findings numbered

3 and 7 from their legal perspective. We have also contacted DOE's

General Counsel and were told that they have rendered opinions on the

matters cited--the Potential conflict of interest with industry

personnel serving without pay on Federal emergency task forces and the matter

of DOE releasing proprietary data to State agencies. These opinions will

be provided to the Subcommittee at the hearing on November 17, 1978.

In view of this action by DOE, we have chosen not to comment on these

two findings. If DOE's response at the hearing is not satisfactory, we

can discuss the possibility of providing our comments at a later time.

a
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ECONOMIC IMPACT OF THE
ENERGY EMERGENCY

In its attempt to assess the possible consequences of the coal

strike on unemployment levels, the Council of Economic Advisors,

(CEA), in conjunction with DOE and Bureau of Labor Statistics (BLS)

officials, developed a computer model to analyze a number of variables

that were assumed to be relevant to the economic effects of the coal

strike. The results of these analyses were "best" and "worst" case

scenarios showing, possible unemployment levels ranging from a 
low of 27,000

unemployed workers in the ECAR region--given increased coal deliveries

in March/April--to a high of 3.5 million unemployed workers--if coal

deliveries fell to 300,000 tons per week and State energy curtailment

plans were implemented.

We attempted to obtain all the information available regarding

these unemployment estimates from the CEA staff so that we could better

analyze the rationale for the use of the "worst" case scenario by the

Administration. CEA initially rejected our request for the data we felt -

was necessary to do this analysis, but later did provide some general data

on the computer model, assumptions used, and samples of the models output.

The documents provided did not met our needs, and as a consequence, we

were limited in responding to the Congressional request for this analysis.
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The following discussion briefly outlines (1) our efforts to .obtain

the necessary data, (2) our evaluation of the data that was finally

provided to us, (3) our evaluation of the usefulness of a computer

model in these kinds of situations, and (4) our assessment of the

Administration's use of the unemployment estimates produced by the

computer model.

GAO efforts to obtain computer model data 

Our initial efforts to obtain information on the development and

use of the Administration's unemployment estimates resulting from the

coal strike led us to various officials in Commerce, FERC, DOE, and

[IA. Everyone admitted to some knowledge of the estimates but no one

had the kind of documentation we were looking for, ie., a description

of the model, the assumptions used and their basis, the variables in-

corporated into the model, and an analysis of the output. The EIA

staff had attempted to develop a computer model for forecasting unemploy-

ment levels but the results were determined to be too subjective, jud-

mental, and with too many errors to represent valid estimates. After some

delay in responding to our request for copies of documents on the EIA .

model, we were finally referred to CEA as the repository of all the

information we had been looking for.

In late June, 1978, therefore, we met with a CEA official who had

been active in developing the CEA computer model. He explained how

CEA got involved in developing the model, the variables used (coal supplies,

deliveries,burn rates, curtailment levels, and unemployment levels), and

8
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where they obtained the data (curtailment schedule of utilities from

DOE, unemployment data from BLS, and coal deliveries from EIA). CEA

said the coal delivery data was the most critical but was of very low

quality. However, it was all they had so it was used. One additional

bit of data CEA had was the minimal economic effect on industry and

commercial concerns in Indiana of electric power curtailments which

ranged from 15-25 percent.

A number of computer runs were made with the model By changing the

variables on each run,the model showed that with coal deliveries at

300,000 tons per week unemployment would start to become a serious

problem in late March. At 600,000 tons per week, problems would

begin in April and at 900,000 tons per week there would be no

serious unemployment. When the use of the Taft-Hartley provision

became likely, the administration had to make policy decision on which

estimate to use. CEA chose to recommend to the Administration the

"pessimistic" projection because:

--Coal deliveries were increasing, and consumption was decreasing.

This was offset, however, by the historical perspective that .

violence was usually associated with similar strike actions, and

if violence did occur, coal deliveries might diminish to the low

point of 300,000 tons a week or less.

--The disjointed posture of the United Mine Workers union did not

appear to lend itself to early resolution of the strike issues.

9
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--The validity of coal source information was questionable and

the reliability of continued coal supply was doubtful.

--The outlook for an occurrence of the "worst" case scenario

appeared to outweigh the possibility of the "best" case scenario

actually happening.

The CEA official said he would provide us copies of memos sent

to EIA explaining the model, but could not provide copies of memos

from CEA to the DOE Secretary. These would have to come from CEA's

Chief Economist.

In mid-July, after having had no success in obtaining documentation

on the model or copies of memos analyzing the computer output for the

Administration, we orally requested from another CEA official the following

documentation:

--Memoranda from CEA explaining the model that was developed and all

the assumptions and variables involved.

--All the estimates made and updated by CEA based on the ihformation

obtained from BLS and EIA.

--Memoranda from CEA to the White House transmitting the unemployment

estimates and CEA's recommendations on which estimates should be

made public.

We were later told by the CEA official we would have to submit our

request in writing as there was some question about CEA providing this

documentation to GAO.

On July 28, 1978, we met with CEA officials, including the Chief

Economist, and presented our formal written request. (See Appendix III)

10
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At this meeting we indicated our concern that seemingly routine-type

data was being withheld from us and reiterated our futile efforts during the

previous Weeks to obtain the data. The CEA officials said that they would

be as expeditious as possible in satisfying our request but it would

require White House legal clearance.

Subsequent to our July 28, 1978, meeting the President's Deputy

Counsel questioned our authority for obtaining the requested data.

On August 11, 1978, GAO's General Counsel sent a letter to the Deputy

Counsel citing the statutory authority under which GAO claimed access

to the data. (Appendix IV).

On September 14, 1978, the Deputy Counsel wrote a letter to

GAO's General Counsel stating that "while we do not believe that GAO

has the authority to obtain the information sought, officials of CEA

have agreed on a voluntary basis to provide information concerning last

winter's coal strike." (Appendix V ). Included with this letter was

a Justice Department memorandum concerning our request. While the

White House used the memorandum in asserting GAO's lack of authority to

obtain the information sought, the Justice Department was equivocal in

supporting such a conclusion.

On September 25, 1978, the Special Assistant to the CEA Chairman '

provided a staff summary of actions taken by CEA during the coal strike.

The summary described the development of the computer model and the

output that was utilized by CEA in evaluating potential economic disloca-

tions resulting from the coal strike. The summary also stated that

11
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"We have prepared this material as a service to GAO and to the Congress.

However, our submission of this material should not be construed to

establish any precedent for future GAO requests for information from

the Council of Economic Advisors."

The summary provided a brief overview of the parameters and

assumptions which constituted the computer forecasting model. The

summary noted that "Attention is concentrated on the conservative

cases because they were most relevant in the government's planning

effort to protect the health, safety, and welfare of the population."

According to the summary the model consisted of the following "prudent

planning assumptions":

1. Effective coal stocks - As of 2/25 this figure was set at

15 million tons. This figure was a 30 percent discount of available

coal because of poor quality and bad location, and was supported by the

best judgement of DOE personnel most familiar with utility stocks.

2. Electricity Curtailment Plan - This was described as percentage cut-

backs in electricity output defined with respect to normal daily coal con-

sumption. These plans roughly corresponded to the plans of utilities. im

the East Central region at tne time.

3. Coal Deliveries into the East Central Region - Normal coal consumption

averaged 2.8 million tons a week. The delivery figure was placed at

300,000 tons a week based on average weekly deliveries experienced prior

12
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to the week of February 11, which generally ran between 300,000 and

350,000 tons. Even though deliveries in the last weeks of February

jumped to 800,000 and 900,000 respectively, CEA claimed that prudent

planning required a lower figure because of possible aberrations in

the figures or the possibility of violence or other types of disruptions.

4. Noncoal Generation and Wheeled-in Power from other  Regions  -

This was assumed to be 10 percent and 8 percent of normal electricity

consumption respectively. Actual figures in late February showed the

corresponding figures to be 13 percent and 14 percent, but the lower

estimates, which, according to CEA, were more consistent with prudent

planning, were utilized to account for noncoal outages becoming more

likely and the ability to import power from other regions declining

over an extended period of time.

Besides these brief descriptions, the CEA staff also provided samples

of actual computer runs of the model, with definitions of the terms used

in the runs. In addition to the sample runs, unemployment charts that

we had previously been seeking were provided. The final component

of CEA's submission was the affidavit of the Chairman of CEA which used

some of the model output in support of the request for an injunction under

Taft-Hartley.

13
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GAO evaluation of the CEA-provided data 

Although CEA's summary and related material were helpful in

describing its actions in developing the unemployment forecasts, much

of the information had already been obtained from other sources and

was reflected in our report. We did not receive the documentation that

would have allowed us to determine how CEA evaluated the computer output

in relation to other known data nor did we get copies of memoranda containing

CEA's recommendations on how the computer estimates should be used.

Consequently, a determination as to why it was felt necessary to hold to the

most conservative estimates and relay that position to the public, could

not be made.

Usefulness of computer models in 
emergency situations 

We believe that the use of computer forecasting models can be

useful in emergency situations. When forecasts

of future events are needed,but the number of variables is too large to

be manually manipulated, the computer is a useful tool to perform such

manipulations in a relatively short period of time.

14
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It is obvious, however, that the output of a computer model

is no better than the data provided for analysis. Consequently, if the

forecasters have questions about the quality or validity of the available

data to be used, or cannot quantify some of the key variables, then it

would appear that the value of the output should be analyzed and assessed

for accuracy accordingly.

In our discussions with both CEA and other agency data specialists,

several factors that influenced the CEA model's reliability were brought

out that should have limited the Administration's reliance on the

unemployment estimates produced.

1. The direct causal link between coal deliveries and unemployment

is weak. It generally takes a number of adverse conditions

occurring together (bad weather, high curtailments, no alternate

fuels, etc.) to completely close a business. Problems occurring

one at a time can usually be compensated for. Furthermore,

curtailments of power or fuel supplies to a business may result in

substitituing manpower for machines. Productivity would decrease,

however, and the model would show a proportionate increase in

unemployment when employment may be staying constant or even

increasing.

2. Knowledge gained during the 1973 oil embargo showed that the

number of hours lost is a much more meaningful figure than number

of people laid off.

15
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3. The U.S. had no comparable coal strike experience to use as

a benchmark except for the 1972 coal strike in England and

Western coal had not been a major factor in previous strikes.

4. The computer model cannot accomodate to the measures taken by

operating managers to avert lay-offs, including decisions to

retain a labor force beyond the profitable point to minimize

the impact on a local economy.

We would have to conclude, therefore, that the key is not in

discounting the use of cpmputer models but rather in critically

examining the output in terms of the validity of the assumptions and

variables that were used as input data.

Assessment of the Administration's 
use of the unemplo/ment estimates 

The Administration's dilemma as to which of several unemployment

scenarios to promote was solved by assuming the "worst" case of a possible

3.5 million unemployed workers in the ECAR region by mid-April 1978. Its

position was supported by the statement "...in the final analysis the

public was best served by that strategy."

We have to take exception to that conclusion for several reasons.

1. There was no obvious logical support for the "worst" case

scenario. It was at complete variance to all indicators that

employment was being affected only minimally by the strike, coal deliveries

were continually rising,and consumption was continually decreasing

through February and March.

16
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2. CEA's assessing a high probability of coal deliveries dropping

back to 300,000 tons per week and violence closing down all

non-union mines does not seem supportable in view of the conditions

that had existed for 4-5 weeks prior to the assessment.

3. It appears to us that the public is best served, and the

credibility of the government enhanced, if the facts as they

are known are spelled out as clearly as possible. The

Administration had a range of possible consequences, it had

trend data, and firm survey statistics on what the economic

conditions were. We see nothing to stop Federal planning for the

"worst" case situation and it should do that if there is a

reasonable probability it is likely to occur.

17
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CONTINGENCY PLANNING 

We believe that in encouraging "more aggressive and coordinated

contingency planning between States and the utility industry" DOE needs

to expand on its role as a moderator, working through both the National

Governor's Conference and the utility industry's reliability councils.

Problem and need identification is probably the area of most significance

and once this identification is made, proposed solutions can be discussed

with State and industry representatives. If the proposed solutions

require technical or financial support, then DOE should arrange to

provide if the States cannot.

From its national perspective, DOE is in a position to identify

needs much better than each individual State. With its recently acquired

authority under the National Energy Act, DOE can develop additional inter—

state data, such as contingency plans for utilities in the interstate

bulk power market. Such data will reflect 'potential problems for States

served by these utilities. These problems can then be discussed in terms

of needs that are common to both States and industry.

Some State agencies will need outside funding to adequately conduct

emergency planning and DOE will now have access to some funds for this

purpose under terms of the Act.
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In addition to monetary and technical support, however, DOE has a

role to play as a catalyst in bringing States and industry together to

discuss mutual problems and seek satisfactory answers. In our

discussions with electric utility companies serving interstate markets,

we found that they are aware of the problems caused by the lack of

regional coordination and planning. One of DOE's priorities in this

area, then, is to help the States recognize the need to participate

in multi-state emergency planning.

EMERGENCY MANAGEMENT INFORMATION SYSTEM 

We have been informed by EIA that the Program Plan for the Energy

Emergency Management Information System has been completed and hearings

were held on November 16, 1978. The staff has been expanded to include

three staff members in addition to the Director and secretary. We

have been told, however, that the additional staff are on detail from

other DOE locations and we do not know if this assignment is permanent

or not.

STAFFING 

Our audit efforts were concentrated in the short term emergency

planning area of DOE. Therefore, our comments will be limited to that

aspect of emergency preparedness. We did not find an overstaffing of

positions in this area, but rather questioned the lack of staff assigned

when Measured against the tasks to be done. Throughout most of the past

summer, for example, one individual carried most of the responsibility

for emergency preparedness planning for the 1978-79 winter. This

19
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included revising the Planning Guide and arranging for numerous

contracts dealing with various aspects of the Guide. The individual

was assisted by contractor personnel, however, and in August was finally

provided additional agency staff. The lack of staff support from within

the agency and the reliance on contractor support with minimal ability

to monitor their activities incurs the risk of the results being

non-productive as mentioned before.

There has been some reorganization of the short term emergency

planning office with a division of responsibilities. We do not know

how this reorganization will affect DOE's ability to respond to

emergency conditions.

20
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The Eyucrable Charles L. Schultz
Chairman, Council of Economic

Advisors

Dear Hr. Schultz:

JUL 2 7 7373

APPENDIX III

The U.S. General Accounting Office (GAO) is reviewing contingency

planning efforts and actions taken by Government agencies and industry.

to avert or alleviate energy shortages. This work is being done by

oum Energy and Minerals Division at the request of Mr. John Dingell,

Chairman, Subcommittee on Energy and Power, ouse Committee on •

Interstate and Foreign Commerce. In his letter to GAO the Chairman

V specifically asked us to evaluate the estimate of %reemployment due to

last winter's coal strike which was developed by the Administration

and released to the public in early March 1978.

4

We have discussed the circumstances surrounding the forrrulation

of this unemployment estimate with staff at each of the agencies

involved—the Department of Energy (D)E), the Bureau of Labor

Statistics (ELS), and the Council of Economic Advisors (CEA). Ve

have also obtained. Some data and documentation from DOE and BLS

pertaining to this estimate. Eowever, to present as complete a

picture as possible to the Subcommittee Chairman, we need the

following documentation from CEA..

description of the computer model developed by CEA to

measure the unemployment Impact of the coal strike

including (1) assumptions used, (2) variables used, and

(3) any limitations of the model.

--l!emarancla from CEA to the White Rouse and/or DOE
concerning the computer model output on unemployment

estimates and any comments, suggestions, or recommendations

by CEA as to which estimate to use for policy decisions.

The Chairman has requested that we subnit our report by SepteMber

1978. Therefore, if we are to consider the above informmtion in

finalizing our report, we must have it by August 4, 1978.

If you have any qu.....stions or would like to diacuss this matter

further, please contact either Cerald Elsken or Clifford Gardner of
the Energy and Minerals Division at 275-3551.

(ELSKIN/my/7/27/78)

bc: Mr. Canfield, EMD
Mr. Peach, EMD
Mr. Yelley, EMD
Mx. Elsken, EMD

Sincerely yours, .

i7--° enry EscbwegeDirector
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APPENDIX IV
UNITED STATES GENERAL ACCOUNTING OFFICE

WASHINGTON, D.C. 20548

Orin,. or GENERAL. COUNSEL

Margaret, McKenna, Esquire
Deputy Counsel to the President,

Dear As. Mci:enne:

AUG I 1 1978
B-140339

Recently, GAC auditors made two requests for .inite House
records they need in order to perform their work. Cne request
(See E:iCLCSURE I) was for materials related to the selection
of appointees to the U.S. Metric board. The other request
(See E.,iCLCSURE II) was for •.materials related to the Admin-
istration's estimate of 'unemployment resulting from last
winter's ccal strike. The GAG work in these areas is oeing
performed pursuant to requests from an indivi.idal Congressman
and a Houee Coamittee respectively. In response to the GAC
requests for access to .4hite House records, you ased for a
letter from my Office setting out GA's legal authority for
such access.

GAO's right to access to the records An question stems
from 31 U.S.C. 554, which provioes in pert:

-All departments and estaclishments
shall furnish to tne Comotreller General
such information regarding the powers,
duties, activities, organization, finan-
cial transactions, and methocs of susiness
of their resr,ective offices as he may
fro% time to time require of them; an
the Co34,tro11er General, or any of nig
assistants or emeleyeas, when duly autnor-
ized dy nim, shall, for the purocse of

such inior:Tation, 11v/a access
to anu the right to exceine any pooi,..s,
doc=cnts, parere, or recorSs of any
such department or estazlian.Lent. 

The term -depertnents and establishments- is defined
at 31 U.S.C. 32 as incicsin] any executive depertsent,
•. office, agency, or other establisr,-.ent of the C;overn-
nent. This definition clearly incloees hite house offices.-

Tne requested information is essential to tre iork of
GAO auditors. Uith regard to the inforation related to the

appointment of the U.S. netric Board, it is not our purpose to
review the recommendations rade by White Rouse advisors to the
President, but only to assuro that statutory requirements con-
cerning such appointments have been followed.

I hope that this letter resolves any auestions you may
have had regarding this matter, and that the requested records
will be made available without too much further delay. If you
have any other questions, please give me a call.

Very truly yours,

Paul G. Dembling

Paul G. Dembling
General Counsel

Enclosures - 2

4
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THE WHITE HOUSE

WASH; NG1 ON

September 14, 1978

Dear Mr. Dembling:

APPENDIX V

Thank you for your August 11 letter concerning GAO's

two requests for access to White House records.

I apologize for the delay in responding.

I requested the Justice Department to analyze the
jurisdictional questions involved. They have

prepared a memorandum and I have enclosed it for

your information.

While we do not believe that GAO has the authority

to obtain the information sought, officials of CEA

have agreed on a voluntary basis to provide infor-

mation concerning last winter's coal strike.

If there is any other information we can provide,
please feel free to cont- me.1

Si c ely,

IargareçiThcnn
Deputy/7unsel to tb,j President

(.1

Mr. Paul G. Dembling
General Counsel
U. S. General Accounting Office

Washington, D. C. 20548

Enclosure
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prp:arinurrl ci

2n53s . 5 1 1:;;G ":27S

2-7MDRANDUM FUR ThE 1DNORABLE ROBERT J. LIPSHUTZ .
Counsel to the President

Re: Right of General Accounting Office
to Obtain Information

I am responding to Ms. McKenna's memorandum of July 27,
1978, asking for our advice with respect to two requests for
information, each dated July 27, 1978, received from an offi-
cial in the General Accounting Office (GAO). One, addressed
to Ms. McKenna, relates to appointments to the United States
Metric Board; the other, addressed to the Chairman of the
Council of Economic Advisers (CEA), relates to data and memo-
randa connected with last winter's coal strike. We- note that
the requests were not signed by the Comptroller General but
by a subordinate GAO official.

We conclude that the Comptroller General lacks authority
to obtain the information sought.

I.

The request addressed to the Chairman of the CEA states
that it is made in connection with an evaluation of the Admin-
istration's estir-ate of unemployment due to last winter's coal
strike; which evaluation is being conducted by the GAO at the
request of the Subcommittee on Energy and Power of the House
Committee on Interstate and Foreign Commerce. The GAO aslp
specifically for the following data:

A description of the computer model developed by
CEA to measure the unemployment impact of the
-coal strike including (1) assilmptions used,
(2) variables used, and (3) any limitations of
the model.

4
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Ycmoranda from CFA to the White House and/or

DE concerning the computer model output on
unemploymi:rnt estimates and any comments, sug-

gestions, or recommendations by CEA as to
which estimate to use for policy decisions.

The request thus has three elements: A computer model,

memoranda to the White House, and memoranda from CEA to the

Department of Energy. We have been informed by the CEA that

the computer model was developed for the following purposes::
Advice to the President and preparation of an affidavit by

the Chairman of the CEA to be used in connection with the

Taft-Hartley proceedings during last winter's coal strike.
We also have been advised that the memoranda from CEA to the

White House and from CEA to the Secretary of Energy also dealt

with the preparation of the computer model and with advice to
the President.

Our analysis proceeds from what we believe are now well
accepted basic premises. First, the Comptroller General is
an officer of the Legislative Branch. He has long been so
viewed by Congress and by the Executive Branch. See,
1977-78 U.S. Government Manual -51; .Corwin, Tenure of Office 
and the Removal Power, 27 Colum: L. Rev. 354, 396 (1927);

Willoughby, The Legal Status and Functions of the General 

Accounting Office, 12-16 (1927). See also Reorganization Act

of 1949, 63 Stat. 205; Reorganization Act of 1945, 59 Stat
616. His functions derive from and must be based upon the

performance of appropriate congressional functions. Second,
confidential Executive Branch communications are presnmptively

privileged. See U.S. v. Nixon, 418 U.S. 683 (1974); Nixon v.
G.S.A., 433 U.S. 425 (1977). We think it clear that this. •
privilege, in order to be meaningful, must extend beyond the

President personally to those who serve under and advise him.

Thus, confidential communications between close Presidential

advisers also fall within the "presumptive privilege" identi-

fied by. the Supreme Court. See U.S. v. Nixon, 418 U.S. at 682

("A President and those who assist him must be free to explore

alternatives in the process of shaping policies and making

decisions * * * *"); Nixon v. Administrator, 97 S. Ct. at 2792

n. 10 (acknowledging the "legitimate governmental interest in

- 2 -
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he ccnfidentiality of co=unications between high government
officials, those who advise the President"); Nixon v..S:a ...7son, 389 F. Sapp. 107, 150 n. 112.(D.D.C. 1975). .

This conclusion is based on same practical considera-
tions that led the Supreme Court in Gravel v. U:S.,:-400 u.o.
606, 617 (1972), to conclude that a Senator's legislative aide
is entitled to the protections afforded by the Speech and
Debate Clause.

Third, we think it must also be acknowledged that, unlike
the privilege governing sensitive military, diplomatic, and
foreign affairs matters the presumptive privilege for confi-
dential communications is not absolute. Congress has well
recognized and appropriate constitutional functions which it
appropriately must carry out, and where collisions occur
between those appropriate congressional functions and the
.Executive Branch's need to preserve confidentiality .a careful
weighing of the respective interests must be.undertaken. See
Nixon v. C.S.A., supra; U.S. v. A.T. & T. Co., 567 F. 2d 121
(D.C. Cir. 1977); Senate Select Committee on Presidential 
Campaign Activities v. Nixon, 498 F. 2d 725 (D,C. Cir. 1974).
As stated in the most recent decision by the D.C. Circuit
Court of Appeals, where genuine and substantial competing
interests are raised there is "an implicit constitutional
mandate to seek optiminal accommodations through a realistic
evaluation of the needs of the conflicting branches in the
particular fact situation." U.S. v. A.T. & T. Co., 567 F. 2d
at 127.

With these basic considerations in mind the Comptroller.
General's subordinate's request can be analyzed. First, it
would appear that the three sorts of documents requested fall.
within the presumptive constitutional privilege and, therefore,
a decision not .to disclose the requested documents might be
properly based on the determination that disclosure here would
interfere with necessary relationships of confidentiality.
For the reasons stated above, we think that the decision not
to disclose could extend not only to the direct communications
between the Chairman of CEA and the President but also to the
communications between the Chairman and Secretary Schlesinger

-3-.
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and to the computer work-up done in order to assist the

Chairman in providing ndvice to the President.

Before finally arriving at that conclusion, however, we

think attention should be given to the Comptroller General's
subordinate's reasons for seeking the material and the authority
upon which that request is based.

In response to an inquiry from is;argaret McKenna, the
General Counsel to the General Accounting Office stated in a
letter dated August 11, 1978 that GAO's "right to access to
the records" in question stems from 31 U.S.C. § 54. This
statute, which is GAO's basic provision with respect to its
authority to seek documents derives from § 313 of the Budget
and Accounting Act of 1921, 42 Stat. 26, and reads as follows:

§ 313. All departments and establishments
shall furnish to the Comptroller General such -
information regarding the powers, duties; activi-
ties, organization, financial transactions, and
methods of business of their respective offices as
he may from time to time require of them; and the
Comptroller General, or any of his assistants or
employees, when duly authorized by him, shall,
for the purpose of securing such information,
have access to and the right to examine any
books, documents, papers, or records of any such
department or establishment. The authority con-
tained in this section shall not be applicable
to expenditures made under the provisions of .
section 291 of the Revised Statutes 131 U.S.C.
§

:

As a matter of normal statutory construction we seriously

doubt whether this provision provides a foundation for the

request made in this instance. By its terms, § 313 directs
"all departments and establishments" */ to comply with

*/ In view of the broad definition of the term "departments

and establishments" in section 2 of the Budget and Accounting

Act (31 U.S.C. § 2), we assume arguendo that the term includes

the Executive Office of the President, in which the CEA -is

located,and the White House Office.

-4-
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recuests from the Co=ptroller General for information concern-
ing the "powers, duties, activities, organization, financial
transactions =.nd methods of business of the respective offices."
Since the infon:Jation in question here plainly does not relate
to the powers, duties, oru,nization, financial transactions
and uletho(3s of business of the CEA, this provision C.:an only
apply if the term "activities" is given its very broadest
meaning.

The very breadth of that term suggests the aPplication of
the eiusdem generis rule of statutory construction to ascertain
its true import. Since the other terms of the section refer
to organizational and fiscal matters we can properly regard
the word "activities" as relating to activities of that .
nature. That view is supported by the fact that § 313 was
enacted at a time when the Comptroller General's functions were
limited to those areas. Since the information sought here
does not relate to fiscal or organizational matters, we
seriously question whether the request can be based directly
on § 313.

Although the most recent letter from the General Counsel
of GAO does not explicitly so state, the Comptroller General
himself has heretofore taken the position that § 313 does not
constitute an independent source of investigatory power. In-
stead, that section has been cited as an aid in calLying out
powers and responsibilities elsewhere conferred on the Comp-
troller General. In other words, if some statute directs the
Comptroller General to investigate, review or evaluate, § 313
has the function of enabling him to obtain that information
from the Executive Branch. In the words of Comptroller Gen-.
eral Staats, § 313 is of a "supportive" nature.*/

While we have not been directed by the General Counsel
to any other applicable provision, § 204(a) of the Legislative
Reorganization Act of 1970, as amended, is the only statute

*/ Memorandum submitted by the Comptroller General in Defense 
Production Act Amendments, Hearings before the Subcommittee
on Production and Stabilization of the Committee on Banking,
Housing and Urban Affairs, U.S. Senate, 92d Cong., 2d Sess. on
S. 669 and 1901, pp. 51, 53. See also in this connection Morgan,
The General Accounting Office, 51 North Carolina Law Review
1279, 1352-1353 (1973).

- 5 -
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of which we are aware which could serve as a basis for this
recuest. That section directs the Comptroller General "to
review and evaluate the results of government programs and
activities carried on under existing laws." 88 Stat. 326.
When this section was originally enacted in1970 itwas
limited to fiscal and budgetary - matters:- H. 9171215,____
p. 80. While certain amendments in 1974 made only minor
changes in the wording of § 204(a), the relevant conference
report discloses a congressional purpose to expand the scope
of this section so as to enable Congress to utilize the
facilities of GAO in connection with its legislative over-
sight functions. */

*/ The pertinent portion of the Conference Report on the Con-
gressional Budget Act of 1974; S. Rept. 93-924, p. 72, reads:

SECTION 702. REVIEiq AND EVALUATION BY COMPTROLLER GENERAL
The Senate amendment expanded the review and

evaluation functions and duties of the Comptroller
General, including assistance to committees ana
Members.

The conference substitute is a revision of the
Senate provision. It amends section 204 of the 1970
Legislative Reorganization Act to expand GAO assist-
ance to Congress. As amended, section 204(a) provides
that the Comptroller General shall evaluate Government
progrPms at his own initiative, when ordered by either
House, or at the request of a congressional committee.
Section 204(b) provides that upon request, the Comp-
troller General shall assist committees in developing
statements of legislative objectives and methods for
assessing program performance. The managers consider
oversight of executive performance to be among the
principal functions of congressional committees and ,
they recognize that the usefulness of program evallia-
tion can be enhanced by the clear expression of legis
lative objectives and the employment of modern analytic
methods. The managers further believe that statements
of intent can be most appropriately developed by the
committee of jurisdiction. Members must be provided upon
request with all related information after its release
by the committee for which it was compiled.

-6-



48

The request for information concerning the computer model
mily come within the scope of § 204(a) if it can fairly be said
to relate to some legislative oversight of the manner in which

-programs and-activities of the CEA are carried on under exist-
ing law. The only substantive piece of legislation involved
in the Chairman's activities here was the preparati6h of an
affidavit under the Taft-Hartley Act. It should first be
noted that this activity is not among the statutory functions
imposed on CEA under § 4(c) of the Employment Act 'of 1946. 15
U.S.C. § 1023(c). To the contrary, when the Chailman of CEA
prepared and executed the affidavit he was not administering
a program subject to legislative oversight but was acting•in
his capacity as an adviser and assistant to the President.

Assuming arguendo that the preparation and execution of
a Taft-Hartley affidavit by the Chairman of the CEA might come
within the scope of § 204(a) in connection with the exercise
of legislative oversight of the manner in which the Taft-
Hartley Act is administered, the fact is that it appears from
the request that the House Subcomttee on Energy and Power
is not engaged in legislative oversight with respect to Taft-
Hartley and does not appear to have jurisdiction over that
program or activity. Hence, § 204(a) would not appear to con-
stitute an authority for the -review and evaluation by the
Comptroller General of the manner in which the Taft-Hartley
Act is administered.

We presume, although it is not entirely clear, that it
might be claimed that this investigation is addressed to the
more general question whether there is in existence adequate
legislation to avert energy shortage crises in the future. */
If this is GAO's interest it is not clear to us how the in-
formation requested should prove relevant to that inquiry. We
believe that in order to make the kind of "accommodation" sug-
gested by the. District of ColmrNia Circuit Court of Appeals
you would want to know a good deal more about the reasons why
this particular information is being requested. Ordinarily,
the examination of a single historical incident would not serve
as a very useful aid in evaluating the need for legislation.
Moreover, to the extent that the examination of a particular

episode is deemed important we would think that the relevant
factual details could be gathered without requiring the dis-
closure of this kind of confidential information.

In summary, it would appear to us that there iS a sub-
stantial basis upon which a decision might be made not to
share this information with the Comptroller General's staff.
From the information given ,as by GAO we cannot readily as-
certain the authority underlying the request. NOt can,we
5ssess the relevance or importance of the information sought.
We suspect, however, that a more detailed factual inquiry
would likely demonstrate that the interest in preserving the
confidentiality of Executive Branch communications would
exceed the interest GAO might identify in support of this
request.

*/ There is a suggestion to this effect in the letter to Chair-
man Schultze dated July 27, 1978.
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Mr. PEACH. Now, Mr. Chairman, I would like to turn it over for
just a few moments to Mr. Wray to summarize for you the legal
analysis of the Justice Department memorandum that we also had
prepared for the record.
Mr. DINGELL. Mr. Wray, we welcome you for that purpose. We

would at this time observe without objection the whole of your
comments will appear in the record.
We now recognize you for your summary.

STATEMENT OF HENRY WRAY

Mr. WRAY. I will be very brief, Mr. Chairman.
I thought rather than going into the details of the legal argu-

ments presented in the statement I might summarize and briefly
comment on the manner in which this request developed.
As Mr. Peach indicated, we requested two types of information

from CEA—information relating to the computer model they devel-
oped and also documents which explained their analysis and sug-
gestions concerning use of the model.
We went through a period of months in discussions, meetings

and letter writing before our request was sufficiently formalized,
apparently, to be considered by the White House.
I think our other prepared statement goes into some detail con-

cerning the history of our efforts in this regard.
Mr. DINGELL. The Chair observes that the complete statement of

Mr. Peach, together with its appendices, will be inserted at the
appropriate place in the record.
You may continue.
Mr. WRAY. The response that we finally got was a September 14

letter from the Deputy White House Counsel that essentially
expressed the belief that we had no right to the information
requested.
Mr. DINGELL. A matter in which we were in substantial disagree-

ment.
Mr. WRAY. Yes, sir. Enclosed with that letter was the August

Justice Department memorandum which has been referred to
before.

It is true that the Justice Department memo begins by stating
the conclusion that we lack authority to request the information.
But we found on reading the full body of the memorandum that it
really contains no firm conclusions concerning our access rights.
There is discussion for some pages of our statutory basis for

access in this case, and questions are raised by the memorandum,
but no conclusions are reached on this point.
The main thrust of the Justice Department memo is that they

believe a case could be made for invoking executive privilege if
certain determinations were made in this case.
Mr. DINGELL. As a matter of fact, they state, "We conclude the

Comptroller General lacks authority to obtain the information
sought."
Mr. WRAY. That is what they say on page 1.
Mr. DINGELL. On that, they will be inquired with some diligence.
Mr. WRAY. In getting into the executive privilege discussion, the

memorandum points out the importance of a balancing process



where there is a clash between executive interests in confidential-
ity and the legislative need for information.
Mr. DINGELL. We shall inquire as to what the confidentiality of

that happens to be and what the need for balancing a request for
information from a committee of Congress would be.
Mr. WRAY. I think we would be interested in knowing what that

process is.
The balancing that is apparent to us from the Justice Depart-

ment memorandum is somewhat one-sided in our view. Unhappily,
we didn't come off very well in the Justice Department's unilateral
balancing process.
On the one side the Justice Department--
Mr. DINGELL. I think we can anticipate the next time you make

inquiries by request of this committee you will find them more
cooperative.
Mr. WRAY. Apparently so.
In terms of the case to be made for executive privilege, the

Justice Department memorandum sets forth very broad and ab-
stract theories of presumptive privilege. In contrast to that, the
discussion of our access request tends to examine it in rather
minute detail and assume the worst in each aspect of our request.
In any event, in fairness to the Justice Department, their memo-

randum, as we understand it, didn't really purport to be a decision
on whether executive privilege would be invoked.
What the Justice Department did was refer the matter back to

the White House, advising them to conduct a more detailed factual
inquiry into the availability of executive privilege here.
As far as we can determine, there were no further efforts by the

White House to consider our needs or engage in some sort of
balancing process or to seek our input into a possible accommoda-
tion in this case.
Rather from what we can see, the White House has chosen to

treat the Justice Department memorandum as a ruling that we
have no right of access without getting into the question of execu-
tive privilege.
The end result of all this is that we have very little information.

As Mr. Peach indicated, the CEA did volunteer certain information
to us on one aspect of our request. It gave us nothing in terms of
the documents relating to CEA's evaluation of the computer model.
We have--
Mr. DINGELL. Have you ever received that information?
Mr. WRAY. We did receive, I think by letter dated September 25,

some information from CEA. I think that was basically a statement
prepared for our use, describing the model and the assumptions
used in the model.
Mr. DINGELL. Have you received it full of the information?
Mr. WRAY. No, sir.
Mr. DINGELL. You have not.
Mr. WRAY. We have received nothing in response to the second

aspect of our request, which was for documents showing how CEA
analyzed the data and how it suggested that the data be used.
So, we have the Justice Department pointing to the White House

and suggesting a possible claim of executive privilege and the
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White House referring us to the Justice Department memorandum
as apparently a firm ruling denying our right to the information.

It is obviously very difficult to do business this way. I think this
situation, this particular case illustrates a problem which really
transcends the way that this case developed.
We don't have any authority now to pursue our statutory rights

of access. A judicial remedy is not available at the moment. So,
what we do is attempt to sit down with executive agency officials
when problems arise and see if we cannot negotiate some sort of
reasonable accommodation.
In some cases it is possible, through serious face-to-face negotia-

tions, to accommodate whatever the executive branch concerns are
with our needs in a particular matter. At least we do as well as we
can in that process.
But in this case we were not even able to enter into negotiations

to determine exactly what the problems are. We have no records,
no real explanation of why the records were denied, and we don't
really know who denied them at this point.
Mr. DINGELL. The Chair would like to make an observation that

where these negotiations, with regard to the data are involved, that
take place between GAO and the executive branch.
On matters which are under inquiry by request of this subcom-

mittee, the Chair wishes to be informed, as does the subcommittee.
When there is a constraint imposed upon information requested by
this subcommittee, it is also the wish of the subcommittee to be
fully informed of the limits of the constraints.
The Chair wants it very clear that I do not recognize, except in

the most extraordinary circumstances, the power of the Executive
to withhold information from the Congress. We had one President
that did that.
As I understand the history of the country, he left on a helicop-

ter after a rather tearful farewell speech in which he set out the
need of this Nation to have plumbers.
I am not sure whether we need plumbers so badly, or whether

we need another departure by helicopter because a President
sought to withhold information.
Now, you may proceed.
Mr. WRAY. Yes, sir.
As I say, we never even got to the negotiation stage in this case.

I think we share the same concerns about the extent to which
records can be denied to us. But we are still trying to reach first
base in this case, and determine why we were not given the rec-
ords.
We still don't have anything resembling a firm legal position to

support that portion of the request that was very clearly denied.
That is all I have, Mr. Chairman.
Mr. DINGELL. The Chair has observed that the full text of your

statement, together with any additional comments that you might
desire, will be inserted without objection at this point in the record.
[Testimony resumes on p. 58.]
[Mr. Wray's summary of the legal analysis of access to records

denials follows:]
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LEGAL ANALYSIS OF ACCESS TO
RECORDS DENIAL

As discussed in our detailed statement for the record,
we made numerous attempts to obtain from the Council of
Economic Advisers (CEA) records concerning the coal strike
unemployment estimates. Finally, the Deputy Counsel to the
President denied our request, apparently on the basis of
an August 31 Justice Department memorandum. CEA later pro-
vided us certain information "on a voluntary basis," but
this information did not meet our needs.

Considerable time was lost in meetings and letter-writing
before the White House was satisfied that our access request
was presented with the requisite formality to warrant its
consideration. Now we have a denial based on a Justice Depart-
ment memorandum that, while it raises questions concerning
the statutory authority for our request, concludes that a
decision to invoke "executive privilege" would be legally
justified if certain dtterminations were to be made by the
White House.

In this regard the Justice Department memorandum, con-
cludes as follows:

"In summary, it would appear to us that
there is a substantial basis upon which a
decision might be made not to share this
information with the Comptroller General's
staff. From the information given us by
GAO we cannot readily ascertain the authority
underlying the request. Nor can we assess
the relevance or importance of the infor-
mation sought. We suspect, however, that
a more detailed factual inquiry would likely
demonstrate that the interest in preserving
the confidentiality of Executive Branch
communications would exceed the interest GAO
might identify in support of this request."

Thus the Justice Department in effect returned the matter
to the White House for "a more detailed factual inquiry" as
to whether "executive privilege" could or should be invoked.
This "more detailed factual inquiry" apparently was not con-
ducted. At least we were never called upon to further explain
our request; nor were we asked to participate in any effort
to reach an accommodation. Likewise the White House has
never purported to invoke "executive privilege."

41
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The ultimate result in practical terms is that after

spending months considering our request to obtain speci-

fied documents for the audit, the Executive branch refused

us the documents, questioning without denying our statu-

tory rights of access and alluding to without invoking

executive privilege.

Turning to an analysis of the Justice memorandum,

the memorandum addresses several issues concerning GAO's

statutory right of access and whether there is a legal

basis for invoking "executive privilege" in response to our

request. */ The relationship between the statutory and

"executive privilege" arguments is not clear. We will dis-

cuss each issue separately.

As we explained to the White House, our statutory right

of access to the records in question is section 313 of the

Budget and Accounting Act, 1921, 31 U.S.C. §54, which provides

in relevant part:

*/ There is no need for extended discussion of assertions

in the memorandum that appear to have little or no relevance

to the issues here. For example, the memorandum recites

three propositions that it regards as "well accepted basic

premises." The first is that the Comptroller General, as

"an officer of the Legislative Branch," can only perform

"appropriate congressional functions." While this premise is

incorrect--see United States ex rel. Brookfield Constr. Co.,

Inc. v. Stewart, 234 F. Supp. 94, 99-100 (D.D.C. 1964); cf.,

Buckley v. Valeo, 424 U.S. 1, 128 at fn. 165 (1976)-- it is

also irrelevant since GAO's interests here in conducting an

audit and reporting to Congress clearly involve an "appro-

priate congressional function." The second Justice Depart-

ment premise--that executive privilege "must extend to con-

fidential communications between close presidential advisers"--

may prove to be correct, but is hardly "well accepted" under

existing judicial precedent. In any event, as discussed later,

we question whether much of the information GAO requested

here could be so characterized. The third premise is that

where "collisions occur" between congressional functions and

the Executive's need for confidentiality, there is "an implicit

constitutional mandate to seek optimal accomodations through

realistic evaluation of the needs of the conflicting branches

in the particular fact situation." While this is an admirable

principle, the history of the present matter indicates a singular

lack of interest by the Executive branch in efforts to evaluate

realistically the competing needs and seek accommodations.
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"All departments and establishments shall
furnish to the Comptroller General such infor-
mation regarding the powers, duties, activi-
ties, organization, financial transactions,
and methods of business of their respective
offices as he may from time to time require

of them; and the Comptroller General, or any
of his assistants or employees, when duly
authorized by him, shall, for the purpose
of securing such information, have access
to and the right to examine any books, docu-
ments, papers, or records of any such depart-
ment or establishment. * * *"

The Justice memorandum assumes that section 204(a) of the
Legislative Reorganization Act of 1970, as amended, 31 U.S.C..
§1154(a), is the statutory basis for the audit. Section
204(a) provides:

The Comptroller General shall review
and evaluate the results of Government
programs and activities carried on under
existing law when ordered by either House
of Congress, or upon his own initiative,
or when requested by any committee of the
House of Representatives or the Senate, or
any joint committee of the two Houses,
having jurisdiction over such programs or
activities."

The Justice memorandum raises the following specific
issues concerning GAO's authority to obtain the coal strike
information under the above-quoted statutory provisions:

1. The information requested here "plainly" does not
relate to CEA's "powers, duties, * * * organization,
financial transactions, [or] methods of business" within
the meaning of 31 U.S.C. §54. The term "activities" in this
section, as well as the other terms therein, seems limited
to "fiscal or organizational matters." This interpretation
is supported by the fact that GAO's functions were limited
to such matters at the time 31 U.S.C. §54 was enacted. There-
fore, it is questionable whether this section applies.

2. GAO's audit authority under 31 U.S.C. §1154 likewise
appears questionable because:

a. The CEA activities here involved are not among
the Council's statutory functions. Rather, they relate to the

- 3 -
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Council Chairman's preparation of a Taft-Hartley Act affidavit

in his capacity as an adviser and assistant to the President.

Therefore, no CEA "programs or activities carried on under

existing law" are present for purposes of GAO audit pursuant

to 31 U.S.C. §1154.

b. Even if CEA's work on the Taft-Hartley affidavit

as such constitutes a program or activity potentially subject to

section 1154, it is not within the jurisdiction of the con-

gressional subcommittee that requested the audit in this case.

c. Even if the audit addresses broader questions

of the adequacy of legislation to avert future energy crises

(thereby apparently avoiding the objections in a and b above),

the information sought is, in Justice's view, of very limited

usefulness for this purpose.

With respect to point 1, the language of 31 U.S.C. §54

speaks for itself; there is nothing in the language which

even suggests, much less plainly indicates, that GAO's right

of access thereunder is limited to fiscal and organizational

matters. Rather, the scope of this section is every bit as

broad as the language states. This is confirmed by the fact

that Congress, while continually expanding the scope of GAO's

audit functions with respect to Federal agencies, has seen

no need to change our basic access to records authority in 31

U.S.C. §54 as originally enacted. See, e.g., H.R. Rep. No.

95-1586, at 8 (1978). We might add that the Justice memoran-

dum's interpretation of section 54 would not only completely

undermine those statutes assigning GAO audit functions well

beyond "fiscal and organizational matters," but runs counter

to the longstanding practice of Executive branch agencies

in consistently furnishing us information on all aspects of

their activities.

The issues raised by Justice concerning the applicabil-

ity of 31 U.S.C. §1154 are also baseless. The first argument

on this point attempts to divorce CEA's activities here in

advising the President from its statutory functions. This

effort is misdirected since the Employment Act of 1946

specifically mandates CEA to advise the President and prepare

studies for him on a broad range of economic issues. Thus,

for example, section 4(c) of the Act, 15 U.S.C. §1023(c),

provides in part:

"It shall be the duty and function of
the Council [of Economic Advisers]--

- 4 -
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"(2) to gather timely and authori-
tative information concerning
economic developments and economic
trends, both current and prospective
* * * and to compile and submit to
the President studies relating to
such developments and trends;

"(5) to make and furnish such
studies, reports thereon, and
recommendations with respect to
matters of Federal economic.policy
and legislation as the President
may request."

The second point is that if the applicable program or
activity is the Taft-Hartley Act, the congressional subcom-
mittee requesting the audit has no legislative jurisdiction.
The audit was not, of course, limited to the Taft-Hartley Act.
As the audit report clearly shows, the subject matter extended
to much broader energy concerns. In any event, 31 U.S.C. §1154
authorizes GAO to conduct audits at its own initiative. Thus,
even if this audit was beyond the subcommittee's jurisdiction--
which it clearly was not--GAO's authority would not be affected
in the least.

The final point raised is that even if the audit falls
within 31 U.S.C. §1154, the information sought does not strike
the Justice Department as being particularly relevant or use-
ful. It is not clear whether this portion of the Justice
memorandum is meant to address our statutory right to the
information (as opposed to the "accommodation" aspect of its
"executive privilege" argument). If it does relate to our
statutory authority, it would introduce a novel proposition
of administrative law--that the party requested to supply
information becomes the judge of its usefulness and probative
weight. We would refer the Justice Department to an earlier
Attorney General opinion construing 31 U.S.C. §54 for the
correct statement of the law:

"It will be observed that the Comptroller
General states that this requirement [for
information] is made necessary in order
that a satisfactory audit may be made.
What papers or data he should have to make
such an audit would seem to be a matter

- 5 -
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solely for his determination." 34 Ops.

Att'y Gen. 446, 447 (1925).

In sum, the issues raised by the Justice Department con-

cerning our statutory right of access in this case are wholly

without merit.

The memorandum also suggests a possible "executive privi-

lege" claim on the coal strike request. "Executive privilege"

is a complex and controversial subject. While the courts

have recognized the existence of the privilege, they have

yet to firmly delimit its scope and effect in such areas as

the nature and extent of communications covered; and the

precise factors to be applied, and their relative weight, in

balancing the interest in confidentiality against the need

for disclosure.

However, the short answer in this case is that no Execu-

tive branch official has purported to invoke the privilege

in response to our request for access. As noted previously,

the White House declined the Justice Department's invitation

to do so. We would add several brief observations.

It is difficult to see how the documents in question,

at least in large part, would be potentially subject to execu-

tive privilege, or even why the Executive branch would wish

to treat them as "confidential." Our expectation is that

many of the documents would deal with the technical aspects

of developing an accurate prediction system and what estimates

to use. This is also suggested by the non-original materials

that we were given voluntarily. Thus it is not at all

apparent that this information would involve the sort of free-

flowing consideration of policy options executive privilege

is designed to protect. See, e.g., United States v. Nixon,

418 U.S. 683, 708 (1974).

In any event, the Justice Department makes no attempt

to explain or even consider any specific justification for

applying the privilege here, preferring to rely on the most

abstract theory of "presumptive privilege." This approach

of "presuming" the best case for privilege is particularly

notable in contrast to the memorandum's efforts to assume

the worst regarding every aspect of our request.

A number of access to records controversies have devel-

oped over the years between GAO and Federal agencies. In the

absence of a judicial forum to resolve such issues, we have

attempted to sit down with agency officials and reach the

most satisfactory arrangements possible on a case-by-case

basis. It may be unrealistic to expect that the competing

interests can be satisfied in all cases. We would expect,

however, that all of our requests for access will at least

elicit prompt and serious efforts at negotiation, and if

this is not fruitful, a clear statement of the grounds for

denying access. Neither occurred in this case.
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Mr. PEACH. Mr. Chairman, I would like to add one thing to Mr.
Wray's statement. I would like to emphasize that the situation we
are faced with here is not an unusual situation for GAO in terms
of having some difficulty, getting access to information, where
GAO thinks its access rights are clear.
When our right of access is brought into question, our only

opportunity is one of negotiating and trying to convince that our
access rights are there. Failing that--
Mr. DINGELL. Mr. Peach, you are not on the defensive here. I

want that very clear. Certain other agencies of government are,
but you are not.
Mr. PEACH. I understand. Failing that, the next avenue is for a

committee, such as your committee in this case because you made
the request, to take a strong interest in the issue and try to follow
through and see that the information is made available.
But one thing that we have argued strongly for in GAO, and feel

we need, is a right to go into court on our own behalf to follow
through on our access authorities as we find necessary.
There was a bill last year that got through the House but did not

get through the Senate, that would give us that right. Without that
particular type of legislative authority to the extent we want to
enforce our access rights, we have to go back to the Justice Depart-
ment to do it.
You can see what kind of circle we get into in that kind of a

case. I just wanted to underline that. This is a circle that we often
find ourselves in, not just in this case, but in others.
Mr. DINGELL. Well, I am in full sympathy with your position on

that. We will take a look at that legislation. It is not in the
jurisdiction of this committee, but it strikes me that it is desperate-
ly needed.
Mr. Peach, I do want you to know when you inquire as to

information at the behest of this committee you will have its
fullest support.
Mr. Mansfield, I guess it is the privilege of the Chair to recognize

you at this time.
The Chair observes we ask only of you to carry out your statu-

tory responsibilities, to be most diligent in your activities down
there at the agency.
I believe that the statute requires that you are under the duty to

inquire into matters inside the agency, that you are to report only
to the Secretary. Am I correct?
Mr. MANSFIELD. Only to the Secretary, sir, or to the extent he

delegates it to the Deputy Secretary.
Mr. DINGELL. To the extent that he delegates?
Mr. MANSFIELD. Our statute says that we shall report directly tothe Secretary or to the extent he makes delegation of authority tothe Deputy Secretary.
Mr. DINGELL. Am I under the view that he has made such adelegation? Has he done so in writing?
Mr. MANSFIELD. Not that I am aware of, sir.
Mr. DINGELL. Is there, in your view, a requirement that thisdelegation be done in writing or is it simply an oral delegation?
Mr. MANSFIELD. I would believe it should be done in writing.
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Mr. DINGELL. I would, too. Is there a policy in your agency as
regards to that matter?
Mr. MANSFIELD. I don't know the answer to that, sir.
Mr. DINGELL. Could you inform this committee of that because

we do have a curiosity. We have had our troubles with that.
Mr. MANSFIELD. I would be glad to.
Mr. DINGELL. With regard to your independence, which we

intend to defend with some vigor, we would appreciate it if we had
that; also, as to whether or not that delegation would be on a case-
by-case basis or whether it be done in general.
The sentence I think in the statute to which we direct our

attention is that:
The Inspector General shall report to and be under the general supervision of the

Secretary or to the extent such authority is delegated the Deputy Secretary, but
shall not be under the control of or subject to supervision by any other officer of the
department.

Parenthetically, at the proper point the Chair would appreciate
your describing to us the clearance procedure as regards your
papers.
I happen to think that you performed a rather outstanding serv-

ice in regard to your comments, with regard to the matter under
inquiry by this committee. But the Chair has been informed that
there were certain clearances imposed upon you as regards your
report on that matter.

Is that correct or incorrect?
Mr. MANSFIELD. That is incorrect, sir.
Mr. DINGELL. I am delighted to hear that.
It is, however, a fact that you did refer certain of these papers to

other persons inside the department, did you not?
Mr. MANSFIELD. My testimony today or the report?
Mr. DINGELL. No, the findings you had made.
Mr. MANSFIELD. Correct, sir.
Mr. DINGELL. Is that clearance or not clearance?
Mr. MANSFIELD. That was done in conformity with the proce-

dures in effect at the time I became the Inspector General. We are
reviewing all those procedures now, sir.
Mr. DINGELL. You are reviewing them.
Mr. MANSFIELD. Correct.
Mr. DINGELL. Am I to infer, then, that means they are no longer

in play or that those procedures persist?
Mr. MANSFIELD. They have already been modified to a consider-

able extent.
Mr. DINGELL. Would you advise us how they have been modified,

please?
Mr. MANSFIELD. Yes, sir.
The procedure in effect at the time I became the Inspector Gen-

eral at the end of May was a highly formal, stylized and, in my
opinion, overly bureaucratic one of writing a comprehensive series
of findings which went beyond just that and had some statements
of opinion in them, and referring them to interested parties in the
agency for comment.

It is my belief that a more appropriate course—several things I
think which should be done, and we are now in the process of
doing and have been doing.
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First, I think what we want to do is make sure that we are
factually correct.
Mr. DINGELL. I have no complaint with that. But I do have real

problems with you being supervised in the conduct of your statu-
tory responsibilities or having your work product cleared.
Mr. MANSFIELD. I believe it is appropriate for us to do checking

to made sure we are factually correct.
In my opinion the process we have in effect is much too long to

accomplish that and attributes to delays in issuing our report.
We are going to be doing three things in that respect. We will

construe quite narrowly the matters on which we want to seek
consultation with the interested parties and they will relate to
questions of fact and not opinion.
Second--
Mr. DINGELL. I want to stress that with regard to questions of

fact but not questions of opinion.
Mr. MANSFIELD. Correct, sir.
Second, we will try to do an increasingly professional job in our

investigations and inspections and audits so we reduce the necessi-
ty of checking these facts because, if we are doing our job properly,
we shouldn't have to do much of that.
Third, and finally, there were in effect procedures when in some

instances parties in the agencies were allowed 60 days to comment
and to me that is an inordinately long period of time and it should
be something which can be checked out in a few days and hence
speed up the process of issuing our reports.
Mr. DINGELL. How much do you intend to allow your opinion or

the opinion of your agency, not the opinion, but your findings as
regards the facts, to be persuaded by discussion of others inside the
department? That is quite an important question to this committee.
Mr. MANSFIELD. I can tell you in the case of the report which is

before you today, sir, not a single thing of substance was changed
in the report as a result of going through this discussion.
I am saying in other words our recommendations and conclusions

were in this case totally unaltered by the responses we got
from--
Mr. DINGELL. Is there anything in the policies or your written

instructions which would impair your abilities to persist in that
course?
Mr. MANSFIELD. No, sir.
Mr. DINGELL. Very good.
Well, if you will identify yourself fully for the purpose of the

record, we will be pleased to receive your statement.
Mr. MANSFIELD. I might insert, sir, I am not prepared to go to

jail as the Inspector General. I am working under a statute and I
expect to obey that statute.
Mr. DINGELL. We fully expect you will go down in history as a.

distinguished Inspector General. We intend to afford you all assist-
ance towards that end.
Mr. MANSFIELD. Thank you, sir.
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STATEMENT OF J. K. MANSFIELD

My name is J. K. Mansfield. I am the Inspector General of the
United States Department of Energy. I am here by myself this
morning.
Mr. Chairman, this is my first appearance before your distin-

guished subcommittee and I am glad to be here.
You have asked me to testify about an Inspector General report

our office issued on September 15, 1978, after doing a review of the
energy emergency preparedness program of the Department of
Energy.
Our review brought to light a number of instances in which we

thought the Department had done a good job. For example, we
thought that on the whole the department responded effectively to
last winter's coal strike—even though my colleagues believed that
more detailed contingency planning would have made the Depart-
ment's response still more effective.

Also, we thought the DOE has done a good job of improving its
relations and communications with State offices concerned with
energy emergencies. Similarly, we concluded that the department-
ally sponsored efforts to try to improve long-range weather fore-
casting—are the weeks ahead likely to be colder or warmer than
usual—are commendable.
As against these and other examples of good work, we found

instances of where we thought the DOE emergency program was in
need of improvement. The attachment to this statement summa-
rizes our findings in this regard. [See p. 64.]
I will now comment on the specific topics you asked me to

discuss during this hearing.
First, coordination. At the time of our review, eight major orga-

nizational elements in the department had important energy emer-
gency responsibilities. However, there was no one person in the
department whose full-time job it was to oversee and coordinate
across-the-board the wide range of DOE emergency activities and
who was placed high enough in the Department's organizational
structure to be able to cause timely corrective action to be taken
when program weaknesses appeared.
In this situation our office recommended that there be appointed

a full-time Energy Emergency Coordinator who would be a senior
member of the office of either the Deputy Secretary or Under
Secretary.
The Department in recent weeks has taken an approach to this

problem which differs from the one we in the Inspector General's
Office recommended. It has established an energy management
emergency group, chaired on a part-time basis by the Assistant
Secretary for Policy and Evaluation, to coordinate DOE responses to
energy emergencies and to coordinate overall energy emergency
planning.
At the same time, the Department has named the Director of

Administration the Emergency Coordinator and has given him part-
time responsibilities for monitoring overall agency emergency pre-
paredness matters.
This course of action, Mr. Chairman, concerns us on several

counts.

43-130 0-79-5
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First, we question whether the Department's approach places the
coordination function at a high enough level in the Department.
Second, we foresee difficulties in deciding what will be done by

the Assistant Secretary for Policy and Evaluation on the one hand,
and what will be done by the Director of Administration on the
other hand.
Third, both the Assistant Secretary for Policy and Evaluation

and the Director of Administration, and especially the latter
person, have very heavy responsibilities outside the emergency
planning area, and we question whether it is prudent management
practice to impose upon them the additional responsibilities they
are now being asked to discharge under the Department's approach
to the energy emergency coordination problem.

According to information given us by his office, the Director of
Administration has been responsible for overseeing activities in
more than 50 different areas of important departmental endeavor.
Many of his responsibilities are especially critical during these

early days of the Department's life. I have in mind such mundane-
sounding but very important matters as trying to insure that per-
sonnel actions move forward in a timely manner, that mail does
not get lost, and that the office moves of people at the 19 diffrent
existing locations of the Department here in the Washington area
take place with the least possible disruption.
We in the Inspector General's Office fear it may be very hard for

the Director of Administration to give his responsibilities as Emer-
gency Coordinator the time and attention they will deserve and
need and at the same time give his responsibilities in connection
with such matters as the above the time and attention they will
also need and deserve.
A shorthand way of summarizing the heart of our concern with

the course of action adopted by the Department in regard to this
matter of coordination might be as follows:
We in the Inspector General's office believe that the Depart-

ment's approach represents a part-time solution to a full-time prob-
lem.

I turn now to the second item you asked me to comment on, the
use of contracts in the Department of Energy emergency prepared-
ness program.
During our review, we looked only glancingly at the use of

contractors in the DOE energy emergency program, and we do not
now have any judgments concerning the need for these contracts
and the value of the work being done under them. We will be doing
more looking at the contracts in the months ahead, and we will
make appropriate recommendations if we find cause for concern.
Third, update of findings in our report.
The attachment to my statement describes what the Department

says it had done in response to our report as of late September.
With the exception of what was done regarding the problem of
coordination, we are on the whole pleased with the DOE responses
to our findings.
A number of these responses, however, are still in the planning

stage and we will, from time to time, make checks to try to insure
that the plans become translated into action.

1
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Fourth, defense versus nondefense planning. Certain of the orga-
nizational changes made in response to our report seem to us to be
good ones in terms both of promoting closer coordination of defense
and nondefense planning and of correcting previous planning im-
balances which favored nondefense emergencies. We will do check-
ing in the future to see how well these new organizational units
are staffed and managed.

Fifth and finally, the matter of processing of Inspector General
reports. None of us in the Inspector General's Office is satisfied with
the amount of time it has been taking us to complete our reviews and
issue our reports.
Part of our problem probably relates to the plain newness of our

operation. I am now less than 6 months old on my job; our three
Assistant Inspectors General have been with us an average of only
10 weeks each, and the Deputy Inspector General joined us less
than 2 weeks ago.
I also believe that certain of the report processing procedures

which were in effect when I joined our office were needlessly
cumbersome and time consuming. We are changing them.
As an example, we are now adopting measures which should

shorten the amount of time it takes to check out the factual
accuracy of our reports.
As another example, 2 months ago we started making direct

referrals of Inspector General cases with possible criminal implica-
tions to the Department of Justice. This should considerably speed
up the referral process.
This completes my prepared statement. I will be pleased to

answer any questions the subcommittee may have.
[Testimony resumes on p. 71.]
[Attachment to Mr. Mansfield's prepared statement follows:]
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STATUS REPORT

ON

DEPARTMENT OF ENERGY RESPONSE

TO'

INSPECTOR GENERAL'S INSPECTION REPORT

Findiala
• . •
1. yhe creation of DOE, its

organization, and the pro-
cedures it establislied have

' -hot improved upon'the pre-
existing inadequate state
of energy emergency planning •
within the Federal Government.

2. There is no single activity
or individual within DOE
that has responsibility for
the overall Department
emergency preparedness
function.

DOE( rnse 

Considerably in advance of the
Initiation of the Inspector
General's Review and indepen-
dent of that effort, many
actions were taken to improve
the. Department's emergr,ncy
preparedness. We have ,e-
viewed assignments of .-.2r-
gency preparedness funcLions
and responsibilities and made
changes where necessary, es-
tablished a new energy manage-
ment emergency response group,
designated one office to co-
ordinate energy management
emergency planning and identi-
fied a number of other actions
which are either underway or
being planned. A draft plan
for the Emergency Energy
Management Information System
has been issued and is about
to be made final. The
Economic Regulatory Admini-
stration (ERA) has reorganized
its internal emergency pre-
paredness functions and has
evaluated lessons learned
during the recent coal strike.

The Energy Management Emergency
Group (EMEG), chaired• by the
Assistant Secretary for Policy
and Evaluation (PE)has been
established to coordinate DOE
responses to energy emergencies.
PE has also been assigned re-
sponsibility to coordinate
overall energy emergency plan-
ning and policy matters. Budget
authority and planning and re-
sponse activities remain with
program organizations. The Di-
rector of Administration has
been appointed as the Depart-
ment's Emergency Coordinator.
His chief role will be to faci-
litate coordination among emer-
gency preparedness participants
and to coordinate general emer-
gency preparedness matters
with such agencies as the De-
fense Civil Preparedness Agency,
Federal Preparedness Agency, etc
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-*Findials

3. The DOE response to the need

for national defense related

. electric emergency planning -

and preparedness was deficient

and deteriorating.

4. There was no clear policy
established within DOE as
to what constituted an
energy emergency for which
the Department had the
responsibility to respond.

le

DOE Response 

Thg assignment of the emer-

gency stand-by organizations

to ERA has been reaffirmed.

We have initiated a study

to determine the role and

usefulness of the stand-by

emergency organizations and

to examine those organi-
zations with respect to ERA

contingency plans. Organi-

zational action taken by

ERA abolished the separate

Short-term Emergency Plan-

ning, Major Emergency Plan-

ning and Emergency Mobili-

zation Divisions. ERA re-

organizational alignment
set up the Emergency Plan-
ning Division with respon-

sibility for all ERA emer-

gency planning. Responsi-

bility for np,”'atic,n,21
matters for the Emergency

Electric Power Administration

(EEPA) has .been delegated

to the Office of Utility
Systems and for the Emer-

gency Petroleum and Gas
Administration (EPGA) and

Emergency Solid Fuels
Administration (ESFA)
delegated to the Office
of Fuels Regulations.

The Economic Regulatory
Administration is preparing

an operations manual which
will consolidate delegations

of authority, mission and
function statements and
roles and responsibilities
of DOE offices in short-term
emergencies to faciliate
Departmental response. The
Office of Policy and Evalu-
ations as the overall energy

emergency planning office

will refine the definition

of energy emergencies.
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Findi_ags
• .

•
5. Planning for both national

defense and non-national
defense energy emergencies
suffered because of dis- •
tinction between the two
in the establishment of
ERA subordinate
organizations.

6. Non-national defense
electrical emergency plan-
ning was not done within
the ERA organization as-
signed   ,e..porsi-
bility for energy emergency

•planning.
•

7. The legal basis must be re-
solved for the quick transfer
of information to the states
in an emergency.

DOE Response

The Economic Regulatory Ad-
ministration has merged the
Short-term and Major Emer-
gency Program divisions and
the Emergency Mobilization
Division. In their place ir
an Emergency Planning Divis_
responsible for all ERA emer-
gency planning. EEPA is as-
signed to the Office of
Utility Systems which will
be responsible for its
operational aspects as will
the Office of Fuels Regu-
lations be responsible for
EPGA and ESFA and their
operational aspects.

See Response 05. Finding
has been fully addressed.

The Energy Emergency Manage-
ment Information System
(EEMIS) Task Force es-
tablished June 1, 1978, has
addressed this issue. The
Office of the General Couns -,I
responded to this legal
by a memorandum to the Ad-
ministrator of the Energy
Information Administration
(EIA) stating that there
appear to be no legal ob-
stacles to sharing with
states under emergency con-
ditions information exempt
from disclosure under the
Freedom of Information Act.
EEMIS Program Plan calls for
establishing_data-sharing
arrangements between DOE
and states to allow sharing
to occur under proper
safeguards.

4
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q. A policy decision was needed
to clarify the .r-ol-e of
Regional Representatives in

day-to-day operations and

more specifically during
emergencies.

9. The Office of State Relations

in the Office Of Intergovern-

mental and Institutional Re-

lations appeared to have no .

well-defined role in the
planning or operation of the

Department's emergency
preparedness responsibilities.

10. The energy emergency re-
sponse organization within
DOE needed a top management
policy directive. (This

finding actually dealt with

requirements for a response
group, a facility and
procedures to facilitate
response.)

11. A predesignated, pre-
equipped Operations Center
did not exist from which
the Energy Emergency Task
Force could operate during
periods of an energy
emergency.

12. Consideration should be
given to study the feasi-
bility of establishing a
Mobile Energy Emergency
Operations Center to
supplement the proposed
DOE Energy Emergency

Op'.trations Center.

DpE_ Response

Defining the role of Regional

Representatives and that of

field organizations in
general have been identified

as necessary next steps in

the DOE emergency prepared-

ness mission. Action on

this item is in the planning

process.

Full development of the IR

role vis-a-vis emergency plan-

ning and response is a neces-

sary next step in the DOE

emergency preparedness •

mission. Action on this

item is in the planning
process.

An Energy Management Emergenc::

Group to respond to energy
management emergencies has

been established. Next steps

are to fully develop functions

and Procedures of this group.

In addition, an Emergency
Operations Center (EOC)
facility to serve all Head-

quarters organizations is
planned for the Forrestal
Building. Planning commenced

in January 1978. Facility
is expected to be completed

by September 1979.

Planning for an Emergency
Operations Center (FOC) in
the Forrestal Building began
in January 1978. It is ex-
pected that the facility will
be ready in September 1979.
For the coming winter, the
Energy Emergency Center will
be located at 2000 M Street.

Noted.
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Findtags
••

13 DOE had not developed a
policy or program with re-
spect to the training of DOE
personnel to respond to
energy emergency situations;

14. Cooperation between the
public and private sector

- during periods of emergency
was positively demonstrated
by the joint DOE/ECAR Task
Force which operated at
Canton, Ohio.

15. Draft coal allocation regu-
lations and implementing in-
structions were prepared un
a timely basis.

16. Personnel staffing priorities
should be reevaulated with re-
spect to natural gas emergency
planning.

17. The time, staff, and money
devoted to revision of the
Winter Energy Emergency Plan
ning Guide did not appear to
be justified in light of the
marginal usefulness of the
Guide to states interviewed.

18. Economic impact in terms of
unemployment developed by the
Council of Economic Advisors
was apparent11.7 not correlated
with the actual demand/supply
data developed by the DOE/ECAR
Task Force during the recent
energy emergency.

DOE _Response

ERA will conduct a test and
evaluation program based
pribarily on simulations of
possible energy emergency
situations. These simu
lations will provide neces-
sary training. Responsibility
for this program has been
given to the Office of Fuels
Regulations. A separate
training course is planned
for this fall.

Completed.

Completed.

The Emergency Planning staff
draws upon the expertise of
appropriate personnel from
Other DOE offices who are made
available when necessary.

ERA is in the process of re-
evaluating the usefulness of
the Guide.

Reports of coal supply/con-
sumption in ECAR were used in
the weekly forecasts of the
range of unemployment impact.
Models used in future emer-
gencies will also be updated
based on changing conditions.
(Draft EEMIS Program Plan
due October 2.)
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• 
.Findings

19,. The DOE effort to-obtain
'timely and reliable unemploy--
ment impact data during the
coal strike was a failure.

20. There was no standardized
format or uniform base for
developing and reporting
energy related information.

21. The long-range weather fore-
casting experiment showed
ingenuity and creativity.

.22. Information supplied by DOE
concerning coal stock piles
and consumption was neither
timely nor usable n the form
it was provided to the states.

23. There had been inadequate
staff resources applied to
the EEMIS project. .

24. Integrating the states into
the EEMIS will be difficult.

25. There was inadequate plan-
ning for data needs in the
event of an embargo.

26. There was inadequate standing
procedures for the transfer
of information to the states
in an emergency.

DOE R21ponse

The requirement for reliable
and timely unemployment ilrpac - _
data is addressed in the E'Ll
Program Plan (Draft plan due
October 2).

An integrated energy emergenc.:
data base will be deyeloped
under the EEMIS program (Draf -
SEMIS Program Plan due Octobe:
2).

Completed.

The EEMIS Program Plan will
address this issue. ERA has
conducted a requirements en:=:1-
ysis of state data needs for
input into the EEm1S Program
Plan through on-site visits
and a state EEMIS workshop
held August 1978. Regional
public hearings on EEMIS will
be held in mid-November.

Appropriate resources will be
applied to thiS project.

These relationships addressed
by state energy officials at
State Workshop on EEMIS Pros:
Plan held August 16-17, 1978
and in the SEMIS Program Plan
(Draft plan due October 2.)

ERA is aware of need for the
definition and development o!-:
data systems and has incor-
porated these into its on-
going work schedule for EEMIS
plan development. ERA has
conducted a requirements
analyses of Federal and State
needs.

This item has been addressed
in the EEMIS Program Plan
(Draft plan due October 2).
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• . Findin:u

26. (continued)

27. States felt that com-
munications with the Federal
Government was vastly im-
proved between the 1976-77
and 1977-78 winter, through
the establishment of the EEC.

28. Reliance upon informal con-
tacts in times of emergency
proved to be inefficient.

29. There was a need for in-
creased coordination efforts
within DOE to insure that all
state organizations with a

: role in energy emergency
activities were properly
informed.

30. The existing telephone log
of the EEC was difficult to
evaluate, as there was no
structured format for

.recording calls, and in
some cases, calls were not
recorded at all.

pcE Resronse

On-site visits to State enei
offices conducted to deter:
needs.

Completed.

A formal contacts list has
always been maintainedand
updated and revised regular:

Complete. No action require'
. ERA will ensure continuation
of present procedures.

Completed.
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Mr. DINGELL. Mr. Mansfield, the committee commends you for a
very helpful and, I think, a good statement.
Mr. MANSFIELD. I thank you for those generous words, sir.
Mr. DINGELL. Well, the DOE is not likely to get too many today.
The Chair does observe that we would like to receive on a regu-

lar basis your reports regarding your activity in DOE as they
involve the jurisdiction of this committee and I would assume each
and every report you file would fall in that category. So I assume
you will put us on your mailing list so we get those punctually.
Mr. MANSFIELD. The law under which I operate is quite clear on

that point, sir.
Mr. DINGELL. Mr. Mansfield, you commented on one point that is

troublesome to the Chair and that is specifically as regards con-
tracts. You state:
During our review we looked only glancingly at the use of contractors in the DOE

energy emergency program, and we do not now have any judgments concerning the
need for these contracts and the value of the work being done under them.

1+4
Are you engaged in some scrutiny of that matter at this time?
Mr. MANSFIELD. Yes, sir.
Mr. DINGELL. Would you describe it?
Mr. MANSFIELD. I might insert, sir, that if $121,000 was spent on

a contract that did not accomplish its goals, there is a presumptive
case that at least one of the contracts was not very good.
We are going to be doing very much of what I gather Dexter

Peach and his GAO colleagues are going to be doing in this area of
contracting. We are going to be taking a look at contracts in many
different areas.
We have started, for example, in the solar energy area to make

sure, one, are they accomplishing things they are supposed to
accomplish?
Two, are they being properly monitored?
Three, is this a more expensive way of doing work than could be

done by direct-hire employees?
Four, are contractors doing work which should be done by direct-

hire employees?
Mr. DINGELL. Don't you have a breakdown in two categories?

First, is research work that may very well be desirable to be
contracted out and the other is day-to-day administrative work
which probably should be done inside the agency.
Mr. MANSFIELD. If it would be of any help to you, I would be glad

to tell you my general philosophy toward the use of contractors.
Mr. DINGELL. I would like to hear it.
Mr. MANSFIELD. This is my second incarnation as Inspector Gen-

eral. I was one in State a few years ago and I have done a good
deal of reflecting on this question.
As a general principle—and there will be exceptions to this—I

think contractors can perform very, very useful work on highly
specialized, quite narrowly defined questions where it would not be
possible for an office such as ours or the Department as a whole to
have expertise.
I can cite one illustration of that. We have been making some

reviews of the weatherization program. We came across an in-
stance where insulating material being furnished by a supplier
seemed to us to be of dubious quality. We did not have the techni-
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cal competence to judge that. It was sent to a laboratory in Boston,
Mass., and they will be coming back with a report on the technical
nature of this insulating material. That, I think, is a valid and
legitimate use of contractors.
But I have seen in my own experience far too many instances—I

am not talking about DOE now; I am talking about the Govern-
ment in general, from what I observed, where contractors are being
called upon to perform functions which I think should properly be
done by the people who run this Government, and in many of those
instances I think the cost to the taxpayer ends up being much
higher and in many instances I think the quality of the work
product tends to be lower than the work product you would get
from a normal Government employee.
Mr. DINGELL. You mentioned also what happens to the process-

ing of Inspector General reports. Can you tell us, what does happen
as regards the processing of your reports? Where do they go? What
is done with them? Are they filed in due course and promptly
forgotten or is there some action taken by the agency and is there
a policy on this matter?
Mr. MANSFIELD. No, sir. The addressee of the report will, of

course, differ widely, depending—the addressee may be Secretary
Schlesinger, or, if it is a more minor matter, the addressee may be
an assistant secretary in charge of a particular operation, and what
we do is make our recommendations and see what happens.
Mr. DINGELL. Perhaps you could tell us, do you have a written

policy of your office or is there a written policy in DOE as regards
what transpires once your reports are filed?
Mr. MANSFIELD. No, sir.
Mr. DINGELL. There is not?
Mr. MANSFIELD. We will have in a few months, and we are in the

midst of adopting a whole series of procedures and this matter will
also be addressed.
Mr. DINGELL. When do you figure that will be done, sir?
Mr. MANSFIELD. As quickly as possible, sir. I would hesitate to

commit myself to a date now.
I can go back and talk to my colleagues and get their judg-

ment--
Mr. DINGELL. My concern is, I don't want to have your report

filed and duly forgotten.
We have an abundance of unused paper in the Government.
Mr. MANSFIELD. That is a concern we share with you.
I am sure our reports will not be filed and forgotten. We will

institute a regular followup procedure.
If a recommendation we are told is being complied with, we will

in due course go out and check and see whether it is in fact being
complied with.
Mr. DINGELL. I have curiosity both as to what happens to the

report after it is filed and your followup practices. It is all too easy
to have unpleasant things of this sort ignored and one is much
more comfortable doing so, I am told.
Mr. MANSFIELD. I do not regard it as our mission to write reports

on which nothing is done. I regard it as our mission to help prevent
and detect fraud or abuse and to promote efficiency and economy
in the real world of action.

4
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Mr. DINGELL. You also make comments here you are unsatisfied

with the amount of time taken to complete issues in the reports.

That is a matter which does trouble me and I would like to have it

known that the Chair feels quite strongly that this time should be

diminished significantly and the staff will probably have some

suggestions on how we handle unpleasant matters of this kind

which you might find useful.
Mr. MANSFIELD. Mr. Chairman, I am glad you mentioned that,

sir. I would be remiss if I did not tell you how much we have

valued and profited from the observations of counsel and some of

the letters you have sent to me and in our conversations with your

staff. They have been extremely helpful to us in helping us think

our way through these matters.
Mr. DINGELL. It is our hope to have that relationship with you.
Mr. MANSFIELD. I might add, Mr. Chairman, that my first two

Washington assignments were up here on Capitol Hill, and I have
never been more happily or productively employed than I was on
the Hill. I regard myself as a child of the Hill and I am aware of

the vast body of expertise and knowledge that is contained in this

end of town.
Mr. DINGELL. Thank you.
We observe that your report was completed approximately in

June, yet was not filed until September. A large part of that was
occasioned by a period of consultation and written comments which
followed that, some of which the Chair finds rather fractious.
Mr. MANSFIELD. I think there is no question but that the time

period was much too long. There were four things attributed to it.
One, the process we have been talking about, checking out the

findings where the agency was excessively long.
Second, I thought the report would have more impact if it could

be written in a shorter manner, and we tried our hand at that, and
we concluded we could not do that without taking some of the flesh
out of the report.
Third was the very prosaic situation that my colleague who

headed the inspection team was at the time in Europe for 3 weeks
on vacation and there were a couple of factual things I wanted to
check with him and I couldn't.
Mr. DINGELL. His timing does not appear to have been the best.
The Chair would like to direct some questions to Mr. Peach.
Mr. Peach, am I correct in my understanding that the GAO first

asked for the data from the Council of Economic Advisers in oral
form in mid-July 1978 and you were informed that the request
should be in writing?
Mr. PEACH. That is essentially correct, Mr. Chairman. It is the

usual nature that we will orally ask for the information and in this
particular case we then had to submit a request in a written form.
Mr. DINGELL. You then presented the written request to CEA on

July 28 and at that time the President's Deputy Counsel ques-
tioned your authority, is that correct?
Mr. PEACH. Yes; we presented the written request and that ulti-

mately resulted in the questioning of our authority. We presented
the request on July 28.
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Mr. DINGELL. Then the general counsel of GAO sent a letter to
the deputy counsel August 11, 1978, setting forth the GAO authori-
ty. Is that correct?
Mr. PEACH. That is correct.
Mr. DINGELL. Now, was there another issue of concern to the

GAO mentioned in your letter relative to materials needed by GAO
from the executive branch?
Mr. PEACH. Yes; I might ask Mr. Wray to address that. He is

more familiar with it from the legal standpoint.
Mr. DINGELL. That would be acceptable. Could both you and Mr.

Wray please explain that matter and the current status of that
request?
Mr. WRAY. The second request related to an audit we were

requested to do by Congressman Rudd concerning the appointment
of members of the U.S. Metric Board. A statute requires that the
President appoint Metric Board members from lists of qualified
persons submitted by various groups and Mr. Rudd asked us to
determine for the people ultimately appointed to the Board, wheth-
er their names did come from the lists submitted in accordance
with the statute.
Both the CEA and Metric Board matters were going at more or

less the same time and were treated in a similar manner.
As you point out, our August 11 letter to the White House

concerned both requests. The Justice Department memorandum of
August that was discussed earlier concerning the CEA matter also,
we discovered I think in late October, addressed our request on the
Metric Board matter too and that was a little confusing because
the first copy we got didn't refer to it.
Mr. DINGELL. The Chair will yield to counsel.
Mr. FINNEGAN. Am I correct in my understanding that the Jus-

tice Department memorandum, a copy of which was provided to
the chairman, was really in two parts, the first part dealing with
the CEA and the second part dealing with this other matter?
Mr. WRAY. Yes.
Mr. FINNEGAN. Are you now telling us as to the other matter

you never received that part until later on?
Mr. WRAY. We didn't receive the second part until some time in

mid-October.
Mr. FINNEGAN. How was it transmitted to you at that time?
Mr. WRAY. Well, after we got the first letter from the WhiteHouse in September concerning your request, we knew we hadasked for two items and hadn't received anything on the otherportion.
We called the White House numerous times trying to find outwhat happened to our request in that matter and at some point inOctober we received another letter from the Deputy White HouseCounsel referring us again to the prior Justice Department memo-randum, another copy of which was enclosed.
When we read the second copy, we found out it included a part 2.
Mr. FINNEGAN. Is the CEA now withholding that data based onthat memorandum, too?
Mr. WRAY. That doesn't involve CEA, but the data is still beingwithheld.
Mr. FINNEGAN. Is there a claim of executive privilege involved?
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Mr. WRAY. The situation is pretty much the same as the CEA

matter. We are not sure.
The second part of the Justice Department memorandum again

raises some questions about our statutory rights, but winds up
suggesting that the President might wish to invoke executive privi-
lege if he determines that there is some need for confidentiality.

Mr. FINNEGAN. But he did not do so?
Mr. WRAY. Not to our knowledge. All we have is the Justice

Department memo which concludes nothing and the White House
response saying, "Here is the Justice Department memorandum.
Thank you."
Mr. DINGELL. Am I correct in getting the assumption that the

Department of Justice sent a memo to the White House in which
they suggested this information is (a) without your statutory au-
thority and (b) subject to possible incursions into the executive
privilege, and then this is quoted back to you as being the basis for
the White House refusal of information so listed by your agency on
behalf of a committee of Congress?
Mr. WRAY. Yes, sir.
Mr. DINGELL. It appears essentially then to be an exercise in

bootstrapping.
Mr. WRAY. Yes, sir.
Mr. DINGELL. Wherein they refer back and forth between docu-

ments and you never really have a fair opportunity to challenge
the basis upon which the agency acts?
Mr. WRAY. Yes, sir; that is a great concern.
One doesn't know how to deal with it. It is like the shifting

sands, I suppose.
Mr. DINGELL. On September 14, 1978, the GAO and this subcom-

mittee received a letter from the deputy counsel at the White
House claiming CEA is not required to provide data to the GAO
and that the GAO lacked authority to obtain such data.
The deputy counsel enclosed a memorandum from the Justice

Department's legal counsel.
Did GAO interpret that memorandum as concluding a decision

by the CEA for the White House to invoke executive privilege
would be legally justified if certain determinations were made by
the White House?
Mr. WRAY. I think that is what Justice was advising the White

House, if they made the determinations.
Mr. DINGELL. What did Justice say on this point, can you tell us?
Mr. WRAY. In terms of viability of executive privilege?
Mr. DINGELL. Even though the President might not choose to

assert that executive privilege?
Mr. WRAY. No; I don't think so. I don't think they were purport-

ing to invoke executive privilege?
I think they were presenting a framework for the White House

to consider had they wanted to invoke executive privilege. That is
my understanding.
Mr. DINGELL. Did Justice ever ask you to explain the request

further or discuss with you your legal authority to obtain the CEA
data?
Mr. WRAY. No.
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Mr. DINGELL. Did Justice also raise a question about this subcom-
mittee's jurisdiction concerning the CEA data?
Mr. WRAY. One of their arguments did involve the subcommit-

tee's jurisdiction. They have a series of alternative arguments con-
cerning our statutory authority. The statutory authority involved
here gives us authority to review the results of government pro-
grams and activities at the request, among other things, of a com-
mittee naming jurisdiction over the activity.
Mr. DINGELL. This requires the observation by the Chair that I

was unaware that the White House or Department of Justice had
become the arbiters of this or any other jurisdiction of Congress.
Justice never consulted the Chair or any member of the subcom-
mittee staff about this jurisdictional issues. Did they consult the
GAO?
Mr. WRAY. No. I might say I am not sure how serious an argu-

ment that is in their memorandum. I think at that point they were
suggesting that perhaps the purpose of our audit was to determine
how a Taft-Hartley affidavit is prepared. I think they may have
been somewhat--
Mr. DINGELL. The Chair will make it quite plain that we do not

inquire into Taft-Hartley matters in this committee except as they
might relate to energy supply.
Did Justice, CEA, or the White House seek accommodation from

the GAO concerning the data requested?
Mr. WRAY. Not really. What they did was, some time in late

September, send us the writeup concerning the description of the
computer model and I think some of the printouts and that was
basically it. It was a unilateral decision on their part as far as I
know.
Mr. PEACH. Mr. Chairman, if I might intercede a moment, we are

in possession of a copy of a letter that was furnished the Comptrol-
ler General yesterday that was sent to you from the Justice De-
partment concerning this matter. In this letter they allude to
information that was furnished us by the CEA in late September,
and in effect take the position that because they furnished certain
information, which fell far short of what was requested, that they
thought perhaps they had complied with the request.
They also assert they had not considered invoking executive

privilege at this time.
Mr. DINGELL. You say they were considering it?
Mr. PEACH. No; they made clear in the letter that they are going

to continue the previous administration's position that the Presi-
dent must invoke executive privilege if it is to be invoked.
We asked for two things and it might be good to make it clear

for the record. We asked for a description of the computer model
developed by CEA to measure the unemployment impact of the
coal strike, including the assumptions used, variables used, and
any limitations of the model.
The information furnished us by CEA in September basically

gave that type information except it did not include a discussion of
the limitations of the model.
We asked for any memorandums from CEA to the White House

and/or Department of Energy concerning the computer model
output on unemployment estimates and any comments, sugges-

4
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tions, and/or recommendations by CEA as to which estimate
should be used for policy decisions. We were not given any of that
information.
Mr. DINGELL. The GAO legal analysis states:
The ultimate result in practical terms is that after spending months considering

our request to obtain specified documents for the audit, the executive branch
refused us the documents, questioning without denying our statutory rights of
access and alluding to without invoking executive privilege.

Mr. Peach, are you in agreement with that statement?
Mr. PEACH. Yes.
Mr. DINGELL. Mr. Wray?
Mr. WRAY. Yes.
Mr. DINGELL. The subcommittee understands that on September

25, 1978, GAO did receive some documents from CEA. I believe
those are the matters alluded to by you.
Mr. PEACH. Yes.
Mr. DINGELL. I assume your description covers those documents

unless you would wish to add to it at this time?
Mr. PEACH. No; that is correct.
Mr. DINGELL. Would you indicate your view of the timeliness of

this response?
Mr. PEACH. Obviously, Mr. Chairman, it placed us in a position

where we issued our report without even considering this informa-
tion that we received in September. We felt it was prudent after a
due period of time to proceed and issue our report to you telling
you what we could about this situation and also telling you what
we couldn't tell you in view of the information we were not fur-
nished. So it was untimely.
Mr. DINGELL. Can you tell us what CEA said about this being a

precedent for future GAO requests?
Mr. PEACH. They said it wasn't to be construed as a precedent. I

have their letter here.
Mr. DINGELL. I assume they viewed it as precedental?
Mr. PEACH. Precedental, yes.
It says:
Our submission of this material should not be construed to establish any prece-

dent for future GAO requests for information from the Council of Economic Advis-
ers.

Mr. DINGELL. I think it would be appropriate at this point that
that document should be inserted in the record, so, without objec-
tion, the letter referred to will be inserted in full at this point in
the record.
[The letter referred to was not available to the subcommittee at

the time of printing.]
Mr. DINGELL. Did the submission include any memorandum from

CEA to the Secretary of DOE or to the President or any memoran-
dums internal to the Department of Energy?
Mr. PEACH. No, sir.
Mr. DINGELL. It did not?
Remember, I referred to three categories, memorandums from

CEA to DOE or the secretary thereof.
Mr. PEACH. No.
Mr. WRAY. It didn't include any memorandums at all.
Mr. DINGELL. Did it include any memorandums to the President?

43-130 0-79-6
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Mr. WRAY. No.
Mr. DINGELL. Did it include any memorandums in material to

the Department of Energy?
Mr. PEACH. No.
Mr. DINGELL. Your detailed statement indicates at page 10 that

there were memos to the DOE from CEA. What is your basis for
this statement?
Mr. PEACH. Essentially that comes from information we obtained

through DOE sources in the course of doing our audit. An auditor
doing a particular assignment has many different sources of infor-
mation that he is following, and through contacts with DOE we
were aware such things did exist.
Mr. DINGELL. You got it from DOE but not from CEA?
Mr. PEACH. Right.
Mr. DINGELL. So what you got essentially was the information,

but not the document?
Mr. PEACH. That is right. Basically we saw information laying

out the basic results of model runs. Thus, we were aware that a
channel of information did exist and we were also aware through
contacts with the Department of Energy, the Bureau of Labor
Statistics, and others, that there was a good deal of information
available which raised questions about certain of the model results
and indicated they should be treated with some due care in the
way they were used.
Mr. DINGELL. Treated with some due care in the way they were

used or released?
Mr. PEACH. Specifically, the use of the worst case example, when

most of the other information you could get from other sources
indicated that the situation was not deteriorating in any way.
Mr. DINGELL. So essentially what you got was information with-

out ability to review the doucment to ascertain whether in fact the
information (a) was representative of the contents of the docu-
ments, or (b) was coexistence with the content of the document?
Mr. PEACH. That is right and I would characterize it one other

way. Essentially we could get information about what the model
produced but no information on the limitations of the model as
they may exist. We were given no information about the probabil-
ity of the various scenarios created by the model occurring, or
information about the recommendations as to how these scenarios
should be used and presented to place them in the proper light for
decisionmaking purposes. I think that information is key to our
understanding of the administration position.
You can have models but you also have to look at the results of

models to see if you think they represent the real world, and you
have to use due care in terms of how you present those results and
what they represent, or what they don't represent.
Mr. DINGELL. The subcommittee has a letter dated November 15,

1978, from Justice which states that Justice was unaware of any
further requests for data and therefore there has been no occasion
to consider the invocation of any constitutional privilege.
Did you consider the CEA submission either adequate or fully

responsive?
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Mr. PEACH. No, sir, we did not, and I hope we have made that
clear by our testimony here today. This is something that we do
intend to pursue further.
We thought it was clear on the face of it from the nature of our

discussions that we were really requesting two categories or kinds
of data here and we only got one.
They furnished us information in the first category, not informa-

tion in the second category.
Mr. DINGELL. Did you tell Justice, CEA, or the White House this?
Mr. PEACH. We have not been in direct communication with

them on this. We have had discussions and most of the discussions
centered around the legal question. There have been some contacts
with the White house and Justice in consideration of the legal
position which Justice furnished the White house and in terms of
trying to resolve this basic access question.
Mr. DINGELL. Are you telling me you made them aware of the

fact that you regarded their submissions to you as being incom-
plete?
Mr. PEACH. I am saying I don't think we have—I though we were

clear that they were not giving us all the information that we
wanted. This letter from the Justice Department is the first evi-
dence I have seen that indicates they are taking the position we
gave you something and we thought that was enough and we didn't
hear anything else, so we thought the matter was resolved. Howev-
er, the information that we were furnished falls far short of what
we asked for and only responds to one category of the request and
not the second category.
Mr. DINGELL. Am I to infer that there was then an additional

request that has been ignored by CEA, the White House, and
Justice?
Mr. PEACH. We still consider our request to be active for that

second part of the data relating to the memorandum from the
CEA, the White House, and DOE concerning the computer and
how it was used.
Mr. DINGELL. Have you informed any of the three agencies--
Mr. PEACH. We don't have an official piece of correspondence

that exists that has informed them of this.
Mr. DINGELL. It strikes me at the request of the committee that

it would be appropriate that you make such communication to
them.
Mr. PEACH. Right. Now that I am aware this is their position,

which I only became aware of yesterday, this is something we do
expect to pursue with them.
. Mr. DINGELL. I assume, however, that the response was suffi-
ciently inadequate that it did not clearly on its face indicate satis-
faction of the request made; am I correct?
Mr. PEACH. Yes, sir.

. Mr. DINGELL. Now, based on the study you have made, using this
inadequate data, what is your assessment of the administration's
use of the so-called worst-case estimates?
Mr. PEACH. Very simply, in using the worst-case estimate and

without presenting other information that was available at that
point in time regarding Bureau of Labor Statistics and other data
indicating actual unemployment trends, mineral unemployment re-
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suits that occurred in some States that had experienced electric
powers curtailments, and information indicating coal deliveries
were actually trending upward and were not moving down toward
the worst-case kind of situation—we didn't think it presented a
fully realistic kind of picture.
My understanding of the administration position is that, basical-

ly, they thought worst-case planning would best protect the public
interest, so they presented the worst-case. We feel in this case it
just didn't present a full, clear picture of what was likely to
happen. The actual situation tracked closer to the best case and
that raised a question about credibility of Government planning
and information in these areas in future situations where we may
have more difficult emergency conditions to deal with.
Mr. DINGELL. Can you give us an estimate of the probability

associated with CEA's worst case?
Mr. PEACH. No, sir.
Mr. DINGELL. Can you tell me why you cannot?
Mr. PEACH. Again, we don't have good information fully depict-

ing what the limitations of the model were. We don't have good
information on their own staff analysis although we assume there
must have been some done concerning the likehihood of the var-
ious scenarios occurring and the degree of probability you should
associate with each of those. We think, to give a good feeling, we
should be able to look at those, assess them, see how they measure
up under analysis, and then give an opinion.
Mr. DINGELL. I find I concur.
Can you tell me what are some of the assumptions under the

worst-case scenario and how they compared with the known facts?
Mr. PEACH. Just a minute, Mr. Chairman, because these get to be

technical, I want to make sure I have material to refer to so that I
can get them correct.
Page 12 of my detailed statement has some information in this

regard, and my detailed statement does go into more depth regard-
ing the access to information question.
Because the model tracked a basic relationship between coal

deliveries and unemployment, one of the assumptions was that coal
deliveries would drop to 300,000 tons a week in the particular east
coast reliability area thay they were primarily very concerned
with.
Prior to February 11th, coal deliveries to the to this area were

running 300,000 to 350,000 tons per week. In point of fact, the
deliveries during the last weeks of February jumped to 800,000 and
900,000 tons per week.
CEA, from our understanding, claimed prudent planning re-

quired using the lower figure of 300,000 because of problems they
experienced in the figures they had, inadequacies in the figures,
and the possibility of violence or other types of disruptions associat-
ed with past coal strikes.
The model assumed that power that would be wheeled in from

other regions could be 8 to 10 percent of normal electricity con-
sumption. Actual figures in late February showed the correspond-
ing figures were about 13 to 14 percent, but CEA again felt like
prudent planning would require them to stick with using the lower
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figures in terms of the amount of power transfers taking place
between regions.
And, of course, the other thing was just comparing the results of

the model when it showed 3.5 million unemployed against an
actual unemployment trend that reached a high of 25,500.
Obvioasly that is a significant difference and there was at least

one State, Indiana, where power was curtailed and cut back be-
tween 15 and 25 percent, yet major unemployment did not materi-
alize in that area. That was another point that they were aware of.
Those are some of the factors and how they chose to deal with
them.
Mr. DINGELL. I would like to address now the question of con-

tracts.
Mr. Peach, your detailed statement indicates there is "consider-

able uncertainty attached to obtaining a useful and timely prod-
uct" from the use of contracts by DOE.
The following questions occur: What is your understanding as to

the reasons why DOE turned to contractors for winter emergency
planning, and did the contracts provide typing and clerical assist-
ance to DOE?
Mr. PEACH. That is an area I might ask Mr. Gardner to respond

to.
Mr. DINGELL. That would be entirely appropriate.
Mr. PEACH. I would just like to say that I thought Mr. Mans-

field's statement earlier was a good one with respect to the general
philosophy about contracts. If you have a situation where you can
narrowly define a specific task that you want to be performed, you
can make it clear to the contractor what you want him to do, and
have the people there to monitor the performance under that
contract to make sure he measures up. In short, you have a situa-
tion where you can get a good contract.
Where these are not present, you have a situation where you can

likely run into problems. In this particular case, the question is
what to do where you need something in a real hurry for these
emergency planning kinds of situations. Is a contract the best way
to meet your needs or do you have to look within to your personnel
sources? Mr. Gardner might want to comment further.
Mr. DINGELL. Mr. Gardner?
Mr. GARDNER. Mr. Chairman, in response to that we might want

to go back to how the winter planning actualy started, as we have
in our report. It started out in July of 1977 as an interagency task
force and, as I recall, that first meeting they had in early July, 55
people of the various agencies were represented in attendance.
After that one meeting, the decision was made that FEA would
take the responsibility for actually doing the planning and prepar-
ing this planning effort, and it ended up with a seven-member FEA
group which actually did the work.
Now, as to our understanding in tracking what happened

through the summer, time elapsed rather quickly for them and
they were faced with getting a product out for draft as early as
possible in September.
I think the timing in this particular phase was an important

reason why they chose to go the contractor route. They only had
seven people and a short time frame, and the task was formidable.
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That seems to be, from our talking to the people involved, why
they used the contracting approach in this case.
Mr. DINGELL. Did you ascertain that contractors in this instance

made policy for DOE?
Mr. GARDNER. No, we did not.
Mr. DINGELL. Can you tell us what are some of the problems

associated with the use of contractors?
Mr. GARDNER. In the cases we looked at, and we recognize that

they are relatively few in terms of DOE's entire contracting proc-
ess, probably the biggest problems that we observed were the lack
of monitoring and the lack of adequate specifications for what the
contractor was really supposed to do.
Mr. DINGELL. Can you indicate to me whether these contracts

were adequately monitored by the Department of Energy?
Mr. PEACH. Mr. Chairman, we have instances we detailed in our

report where we do not feel they were adequately monitored, and
actually the results that came out of the contracts were not as
useful as they should have been. The development of a handbook
was one example. That represented a situation where you needed
something in a real hurry, and they got tied up in internal con-
tract processing procedures, didn't get the contract out, and ended
up getting their handbook for dealing with emergency situations
some time after the first of the year after we were almost getting
through the winter, and then deciding that, well, we probably
shouldn't even complete it now.
In this particular case, we looked at the handbook and felt it

could have been potentially more useful than the planning guide
because of the degree of specificity it contained.
We found another example where, because the contract was not

monitored, no use was made of the results of the contract. It was to
develop procedures for setting up an information center, and that
center was set up and actually began operating with little or no
procedures. It took them a couple of months to get their act togeth-
er even though they had a contract that was supposed to have
developed those procedures.
Mr. DINGELL. The Chair will observe at this point that we will be

requesting the assistance both of GAO and DOE with regard to the
question of whether these contracts are properly monitored, when
the subcommittee enters into its consideration of the authorization
for the Department of Energy.
Gentlemen, can you tell me whether the Department of Energy

officials, such as the Director of the Energy Emergency Center,
utilized the results of the contracts fully?
Mr. PEACH. Mr. Gardner.
Mr. GARDNER. It is our understanding from our discussions with

her that the use of that contract, which was to prepare the proce-
dural guidelines for the center, were not used. When the center
opened for operations on December 1, there were no procedural
guidelines for the use of the staff and the director to proceed.
Mr. DINGELL. I detect some question as to whether the taxpayers

got their money's worth from these contracts.
Gentlemen, do you have comment on your views on this matter?

. Mr. PEACH. That is a specific question. I might try to answer and
give you a broad answer. Obviously, if you have a contract and the
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results of that contract were not used at all, you didn't get your
money's worth. Again, you get back to the tough question of defin-
ing areas where you can use contracts to get what you want, and a
lot of time I think that is where the basic problem comes in.
We try to contract in an area but we don't define it well enough

and end up not getting what we want.
Mr. DINGELL. Gentlemen, you provide with your testimony two

tables of DOE contracts. Of the 13 contracts, 9 I observe were sole
source.
Can you, Mr. Peach, inform this committee what that means,

and do you agree that such extensive use of sole source contracting
is sound?
Mr. PEACH. I will take a shot at that, Mr. Chairman. What it

means essentially is that the decision was made to go to a single
source they thought was well qualified in the area without seeking
any further competition.
As a general rule in GAO, we believe competition in the con-

tracting area is good and should be sought wherever possible. On
the other hand, in this particular case I presume, by and large, the
justification was the time frame and the fact we were dealing with
getting plans and things together for the winter's potential energy
emergency; consequently, we needed to go sole source to get the
information now.
Mr. Mansfield may have something to add.
Mr. DINGELL. Mr. Mansfield, do you have a comment on that

point?
Mr. MANSFIELD. I think that sole source, single source contracts,

let without competition should be entered into only under the most
exceptional circumstances.
They should be scrutinized very, very clearly and there should be

very, very compelling reasons for foregoing the normal competitive
process.
Mr. DINGELL. The Chair observes that the contract of Jack Faw-

cett Associates—which was never used, in the amount of $25,000,
cost $2,000, was never completed—was the development of a hand-
book on Federal assistance during energy emergencies. That is the
one we have been discussing, was a sole source contract.
Mr. PEACH. That is right.
Mr. DINGELL. We tend to agree with the proposition that this

may probably not be the best way to proceed.
The Chair notes from the GAO table that several of these con-

tracts are being performed at the DOE National Laboratories. In
fact, the Chair observes that more than $1 million in contracts for
emergency planning are being done under sole source procurement
at these laboratories.
. Are you aware of any particular expertise of these laboratories
m emergency planning?
Mr. PEACH. I am not aware of the particular expertise that is

involved here. The laboratories, of course, have been involved in
trying to stake out a role for themselves, and I think the Depart-
ment has been involved in trying to help them do this. In fact, the
GAO has a report in this area stating that the laboratories should
become involved in nonnuclear energy matters in the areas where
they have expertise.
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But as to the extent of assessing where they have particular
expertise, and the rationale of going to them for these contracts,
we have not.
Mr. DINGELL. Well, are you aware of exactly what were the

charges that were involved in these sole source contracts to the
national laboratories?
Did they involve, let's say, only the question of the actual cost of

the work, or did they involve the carrying of a large part of the
overhead, both as regards personnel, retirement, and also as re-
gards other programs which might have been carried forward at
the national laboratories?
Mr. PEACH. I don't think we have any comment to make on that

particular area, Mr. Chairman.
To be candid, we did not follow through on these particular

contracts and go out and specifically look into what the national
laboratories were doing in these areas, what are their qualifica-
tions, and how did the work relate to other things they were doing,
in their total charter.
Mr. DINGELL. I must confess that this piques my curiosity. What

should be the policy of Governemt as regards this matter? In
dealing with these national laboratories, should they be able to
charge off other overhead and portions of other programs against
this particular--
Mr. PEACH. The national laboratories are the kinds of institu-

tions that are used by DOE for a variety of efforts in the energy
area.
In each instance, of course, the particular entity of the Depart-

ment of Energy requesting the work has to make the arrangements
and in effect enter into a contract with that particular national
laboratory.
Now, the same kind of rules ought to apply with that type of

contract that apply for any other contract; that is, having a specifi-
cally defined area that you think those people can really help you
with, and delineating the contract in that manner, and monitoring
it very closely to see they are giving you what you want.
So, I think you need to apply those same kinds of rules. Contract-

ing is done in a variety of areas with national labs, not just in the
energy area.
Mr. DINGELL. Could you make us a quick inquiry on these points?
Mr. PEACH. We would be glad to, Mr. Chairman, and furnish you

something for the record regarding these contracts.
[The following information was received for the record:]

DOE PROCUREMENT AND CONTRACTING PRACTICES
GAO has not examined in detail the methods used by the national laboratories in

computing costs charged to DOE program offices for sole source contract work. We
did, however, pursue this question with DOE's program technicians and procure-
ment officials in Washington and with DOE Performance Evaluation and Financial
Systems officials at the Argonne and Oak Ridge National Laboratories.
The contracts in question were given to the Oak Ridge and the Argonne Laborato-

ries. Both of these facilities are Government-owned and contractor-operated. The
work performed at these laboratories is usually determined jointly by laboratory
personnel and Federal agency program technicians, although in some cases the
agency technicians will unilaterally propose a study or work program and request
the laboratory to do the work. The funds necessary to reimburse the laboratories
are incorporated in the DOE annual budget and take the form of a master contract
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for the year. As projects are proposed, they become, in a sense, subcontracts be-
tween the laboratory and the responsible program office.
In addition, the laboratories are usually in a position to take other unplanned

projects for DOE and for other Federal entities. The Argonne national laboratory is
divided into cost centers with each center responsible for all direct costs plus a
share of the laboratory's indirect overhead costs. As work is proposed, a contract
price is determined which consists of all direct costs plus a share of the indirect
costs. When the contract is completed, the actual costs incurred are computed and
this is the amount actually billed to the appropriate program office. Usually the
laboratory considers the original agreed-upon contract price as the maximum
amount that it can charge unless other arrangements are made. The Director of
Performance Evaluation in DOE's Chicago regional office told us that his office
audits these contracts periodically to assure the laboratories are only charging for
actual costs incurred.
The Oak Ridge Laboratory uses a similar system for allocating indirect costs to

P., their contract proposals. The Director of DOE's Performance Evaluation office at
Oak Ridge stated they periodically audit the contracts as they do at the Argonne
Laboratory.
We are looking into DOE's procurement and contracting practices and will consid-

er these matters further.
e

Mr. DINGELL. I think it would be useful to us, having that infor-
mation.
The Chair now yields to Mr. Finnegan.
Mr. FINNEGAN. Mr. Mansfield, turning back to your report, you

will recall that the chairman wrote to you on September 7, 1978,
about the draft report and expressed concern that the report had
been finished back in June, but yet had not been released.
In fact, the subcommittee had a copy of the draft report and it

was dated June 12, 1978. Is that correct?
Mr. MANSFIELD. Yes; if it is the findings portion of the report.
Mr. FINNEGAN. That is correct. Now, I understand also that in

the covering memorandum that was sent from you to various offi-
cials of the Department—Mr. Alm, Mr. Bardin, Mr. Coleman, Mr.
Heffelfinger, Mr. Hughes, Mr. Kerr, Mr. McDonald, Mr. McIsaac,
and Mr. Moses—you indicated that they were to have their re-
sponses back by June 21.
Mr. MANSFIELD. That is correct.
Mr. FINNEGAN. Now, did they all respond by that time?
Mr. MANSFIELD. The responses, as I recall, were not all in by

June 21. They were fairly largely in by the middle—essentially the
middle of July.
There was one exception to that, which was the Office of General

a Counsel. In that case, I don't think there has ever been a formal
response on their part to our findings.
Do not hold me too closely on those dates, Mr. Finnegan, but I

think they are essentially correct. I will go back and recheck that
.• with my associates.

Mr. DINGELL. You advise that there has never been a response
from the Office of General Counsel?
Mr. MANSFIELD. I am sorry.
Mr. DINGELL. You say you advise there has not been a response

from the Office of General Counsel?
Mr. MANSFIELD. We have a draft response, but not a formal one.

It is still in the form of a draft.
Mr. DINGELL. Well, I am curious how the Inspector General

functions when folks either don't respond or simply give him a
draft response.



86

Would you like to tell us how you function when you get that, or
whether you were in fact receiving cooperation or able to carry out
your job fully.
Mr. MANSFIELD. In this case we went ahead and issued our report

without the formal response of the Office of General Counsel. I
think you will find it indicated in our report that the response was
given to us in draft.
Mr. DINGELL. Very well.
Mr. Finnegan?
Mr. FINNEGAN. Now, I understand or we are informed that the

report, together with the comments, were available to you early in
July and that the gentleman that you referred to earlier as being
in Europe didn't really go to Europe until sometime in August.
Mr. MANSFIELD. That is correct.
Mr. FINNEGAN. All right.
Now we understand also that there was a covering letter or

memorandum from you on this point, on this report. You indicated
earlier, of course, that the Department has not delegated the au-
thority under the statute from the Secretary to the Deputy Secre-
tary regarding recommendations of the Inspector General, is that
correct?
Mr. MANSFIELD. Yes, sir.
Mr. FINNEGAN. Now, the original letter, the draft letter that was

attached to that report, who was it addressed to?
Mr. MANSFIELD. I don't recall. Do you have it in front of you, sir?
Mr. FINNEGAN. No; I do not.
Mr. MANSFIELD. Are you referring to the memo of June 12, which

I do have in front of me. That is addressed to Mr. Alm.
Mr. FINNEGAN. It was a June 12 memorandum to Mr. Alm.
Mr. MANSFIELD. Yes. Messers Alm, Bardin, Coleman, Heffel-

finger, Hughes, Kerr, McDonald, MeIsaac, and Moses.
Mr. FINNEGAN. We also understand there was a transmittal

letter on the report which transmittal letter was addressed actual-
ly to the Secretary, is that correct?
Mr. MANSFIELD. That is my recollection.
Mr. FINNEGAN. All right.
Subsequently, though, the transmittal letter was readdressed and

this time to the Deputy Secretary. Can you tell us why?
Mr. MANSFIELD. I would have to go back and refresh my memory

on that, sir. My recollection is—no, sir, I would have to refresh my
memory on that.
Mr. DINGELL. Would you give us that response, please, for the

record. Would you advise us also, if you please, Mr. Mansfield,
whether in fact this was done by reason of a delegation by the
Secretary pursuant to the statute, or was it done for some other
reason?
Mr. MANSFIELD. I will advise you, sir.
[The information requested was not available to the subcommit-

tee at the time of printing.]
Mr. DINGELL. I must assume that if you were to readdress it to

the Deputy Secretary you would have done so by reason of a
delegation from the Secretary in conformance with the statute, is
that right?

io

•
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Mr. MANSFIELD. I might say, sir, that the actions we are talking

about were all done in my second week in my job. It was a period

of considerable--
Mr. DINGELL. Mr. Mansfield, you have our sympathy this morn-

ing. We wish you to understand that our actions are in support of

your independence.
Mr. MANSFIELD. Yes, sir, I will give you the most accurate recon-

struction I can in writing of what happened and the reasons for it.
Mr. DINGELL. Am I fair in assuming that if you were to redirect

this from the Secretary to the Deputy Secretary, you would have

done so by reason of a delegation from the Secretary to the--
Mr. MANSFIELD. There is no such delegation in writing that I

know of, sir.
Mr. DINGELL. Well, there is an explanation other than the fact

that this authority was delegated to the Secretary, that would
occasion your transferring or redirecting the communication to the
Deputy Secretary.
Mr. MANSFIELD. The redirection was not done because of any

delegation from the Secretary.
Mr. DINGELL. I am then curious as to why this was done.
Mr. MANSFIELD. I will give you the most accurate reconstruction

I can of that, sir. I again apologize for the fact that I arrived on the
job May 26.
Mr. DINGELL. I don't think an apology is necessary. I am just

curious as to whether there was some reason why this was redirect-
ed from the Secretary to the Deputy Secretary, in view of the fact
that you are to work with the Secretary except for those responsi-
bilities that are delegated somewhere else.
We would like to know why it was other than you statutory

responsibility to deal with either the Secretary or his delegate.
Mr. Finnegan?
Mr. FINNEGAN. In addition to that, we understand the letter was

somewhat changed, the transmittal letter, to strike out a para-
graph or information that advised the Secretary that the report
would under law be transmitted to Congress, and second, that the
Secretary had again by law 30 days to provide his comments on the
report.
Mr. MANSFIELD. Yes; that I have ver clear recollection of.
Mr. FINNEGAN. Why was that deleted?
Mr. MANSFIELD. Our statute says the following in connection

with this matter:
The Inspector General shall report immediately to the Secretary, to the Federal

Energy Regulatory Commission as appropriate, and within 30 days thereafter to the
appropriate committees or subcommittees of the Congress whenever the office be-
comes aware of particularly serious or flagrant problems, abuses or deficiencies
relating to the administration of programs and operations of the department.
The Deputy and Assistant Inspectors General shall have particular responsibility

for informing the Inspector General of such problems, abuses, and deficiencies.

We are still, of course, in our formative stage of our operation.
But my general philosophy is that this portion of the statute
should be complied with, with discretion, and we should not, so to
speak, debase the currency by exercising our responsibilities under
this unless it is a very, very flagrant problem or abuse.
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Then, of course, at that stage a subjective judgment would enter
in, are the things we have been talking about in our report at the
stage where they are flagrant deficiencies.
My judgment was that they were not of such a nature—that is,

the shortcomings that we found—to make it prudent for us to
submit to conform with this part of our statute.
Mr. FINNEGAN. So you are relying on the language of flagrancy

and being the determination of whether you would submit a report
within 30 days.
Now, the chairman a few minutes ago, I believe, requested that

all reports—and I assume he means all reports regardless of your
determination of flagrancy—be provided to the subcommittee on a
prompt basis. I assume--
Mr. MANSFIELD. Yes, sir. Of course, you have already had a

number of our reports. I do not at the moment recall any particu-
lar disassociated with getting them to you in a timely fashion.
Again, I interpret this portion of the statute as being one that we

would not follow in the case of a normal report.
Mr. FINNEGAN. Well, the question really arises, though, what

really happened between about the 1st of July, July 5 or so, when
all of the documents were received, comments were received, and
September 15, when we finally received the final report.
There is an allegation made by someone whom we will not name

at the moment that the report laid on your desk and nothing
happened with it until the chairman wrote to you on September 7.
Mr. MANSFIELD. I can tell you, I think, quite accurately what

happened, Mr. Finnegan, in detail.
The first thing that happened is when I joined the office on May

26, the entire management structure of the office disappeared on
that day. It was composed of people on detail.
We did not get our executive officer on board for 2 weeks, as I

recall, It was another 3 weeks before our senior investigator came
on.

It was a period when it was very, very touch and go in an
administrative sense. I had on my desk a huge pile of documents
needing proceeding. So, one of the reasons for the delay was just
associated with this plain newness of our operation.
I didn't know the people I was working with. I was trying to get

adjusted.
The second thing which happened is I though the report would

have more impact if it could be written more concisely.
I and some others tried my hand at that, and I concluded this

was a losing proposition because I was unable to shorten the report
without at the same time taking some of the meat and flesh out of
it.
The third thing which happened was we discovered in the report

a factual inconsistency between the two parts on a very major
question; that is, the question of who the emergency coordinator
should report to.
In one part of the report our draft had the coordinator reporting

to the Secretary or the Deputy Secretary. In the other portion of
our report the draft had him reporting to the Deputy Secretary or
the Under Secretary.

4
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Those, of course, are significant differences. This was discovered
shortly after Mr. Humza, our team leader, went off to Czechoslova-
kia. In retrospect, I am sure we could have gotten this out in
timelier fashion.

I could have phoned Mr. Humza, for example, in Czechoslovakia
and asked him to reconcile this difference. The fact is I did not.
Mr. FINNEGAN. All right.
During this period of about July 5 to the time it was finally

released, did you discuss the report with any other official within
the department other than people within the Inspector General's
office?
Mr. MANSFIELD. No, no, sir.
Mr. FINNEGAN. None, whatsoever. Including the Director of Ad-

ministration, the Deputy Secretary?
Mr. MANSFIELD. No, sir. Let me see. I am sure I did not discuss it

with the Director for Administration. My recollection on the
4P Deputy Secretary is that the first discussion of the report with him

came when we were preparing to respond to the request for the
report.
Mr. DINGELL. Can you inform us whether you communicated

with the Director of Administration regarding this matter or did
the Director of Administration communicate with you?
Mr. MANSFIELD. There were either one or two earlier communi-

cations from the Director of Administration to me.
Mr. DINGELL. From the Director of Administration. One or two?
Mr. MANSFIELD. One or two, yes, sir. I recall one in either my

first or second week on the job, in which the Director of Communi-
cation asked me was I aware and were my people aware of the fact
that there was another review of this matter going on under the
sponsorship of the Director of Administration.
Mr. DINGELL. The Director of Administration was running a

review at the same time?
Mr. MANSFIELD. Yes.
Mr. DINGELL. What was the character of his discussion with you

about this parallel review?
Mr. MANSFIELD. He wanted to know—he said he wanted to make

sure that I was aware of the review which was going on. I thanked
him. I talked to our people They told me the nature of his review.
I asked them was there any inconsistency or conflict between—

that is, did the fact that he was conducting a review impinge ini• any way upon the review we were undertaking. They answered no.
Now, that is the only contact I can recall with the Director of

Administration.
There may have been one other one in which I called him and I

said I am satisfied it is appropriate for us to take our review. I
can't recall whether I made such a phone call.
Mr. DINGELL. Mr. Finnegan.
Mr. FINNEGAN. You say you can discuss it with the Deputy

Secretary at some point in time. He did transmit the report to the
chairman, is that correct?
Mr. MANSFIELD. I am sorry.
Mr. FINNEGAN. The deputy chairman did transmit the report to

the Secretary. How did that take place? Did you discuss that with
him?
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Mr. MANSFIELD. Yes. My recollection is you asked us to submit to
you the report by Friday afternoon.
Mr. FINNEGAN. September 15?
Mr. MANSFIELD. I am sorry.
Mr. FINNEGAN. September 15?
Mr. MANSFIELD. Yes. I think it was a Friday, a Thursday or

Friday.
I informed the Deputy Secretary that we were sending this

report to you. He requested a chance to look at the report. There
was a meeting in the Deputy Secretary's office. For the first time
he saw our report.
I phoned I think it was you, Mr. Finnegan, or it may have been

Mr. Schooler or someone else. I said the Deputy had expressed a
desire to look at this report and he expected to get it to you as
quickly as possible.
Mr. DINGELL. Say the last sentence again. He expected what as

soon as possible?
Mr. MANSFIELD. That you would get it very, very shortly. There

then followed a weekend--
Mr. DINGELL. You mean that the Deputy Secretary would get to

look at this report as soon as possible?
Mr. MANSFIELD. No, no. That you. There then followed a week-

end in which several of the concerned officials—I assume, by my
recollection, it was largely the group of people on this distribution
list we talked to, looked at the report, and it was sent to you either
Monday or Tuesday by the Deputy Secretary unchanged.
Mr. DINGELL. Were any changes made following--
Mr. MANSFIELD. Not a comma, sir.
Mr. DINGELL. Who was it that participated in the meeting?
Mr. MANSFIELD. In the meeting?
Mr. DINGELL. The Deputy Secretary. But who else? Anybody

else?
Mr. MANSFIELD. The Deputy Secretary refreshes my recollection

that in the meeting was Mr. Fygi, the Deputy General Counsel; Mr.
Cameron Graham, who was at the time the executive assistant to
the Deputy Secretary; and Mr. Zausner, who was then with the
General Counsel's Office, and who is now Mr. O'Leary's executive
assistant.
I am quite confident that someone was there from the Economic

Regulatory Administration. It may have been Miss Rollins. I
cannot recall.
There was also a gentleman there from the policy and evalua-

tions staff. There may have been someone there from Mr. Heffel-
finger's operation, but I cannot recall that. This again is something
we should be able to check and get you an accurate response.
Mr. DINGELL. We are interested in who was present, who re-

ceived copies of this review. We, of course, are always curious
about Mr. Heffelfinger.
Mr. MANSFIELD. I am sorry.
Mr. DINGELL. I say we are always curious about Mr. Heffel-

finger's undertakings. Of course, we are always anxious to have
you transmit your information to us. We like to know what you
think, not what Mr. Heffelfinger or some of the other folks have to
think.
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Well, gentlemen, we thank you all for your presence. The Chair
observes in view of the fact there may be some questions that
would arise, we would appreciate it if you, Mr. Mansfield and Mr.
Peach, could remain with us.

If you could remain with us while we discuss matters—no, I
think it might be well if you did stay at the table.
So, we will invite to join you now our old friend Mr. John F.

O'Leary, Deputy Secretary; Mr. Larry Hammond, Deputy Assistant
Attorney General; and Mr. Lyle E. Gramley, member of the Coun-
cil of Economic Advisers.
Gentlemen, if you would come forward to the table, please, and

each identify yourselves, we would be delighted to receive your
testimony.
The Chair observes we probably would be going at this in a

rather more simple fashion if the GAO had been able to get the
information they wanted without too much difficulty and had the
committee received a more cooperative response from the adminis-
tration.
We hope that we will be able to proceed in a more cooperative

fashion in the future, without the necessity for having hearings to
see to it that information is made promptly available to the com-
mittee unstrained, unchewed, unfiltered, and without the potential
for the plea of executive privilege, which I find distressing, particu-
larly where it is undocumented and not claimed by the President,
as is the policy of the administration.
Gentlemen, we will hear first from Mr. O'Leary.
Mr. O'Leary, it is a pleasure to welcome you back before the

committee. We are delighted to see you again.

STATEMENTS OF JOHN F. O'LEARY, DEPUTY SECRETARY, DE-
PARTMENT OF ENERGY, ACCOMPANIED BY ERIC FYGI,
ACTING DEPUTY GENERAL COUNSEL; HAZEL R. ROLLINS,
DEPUTY ADMINISTRATOR, ECONOMIC REGULATORY ADMIN-
ISTRATION; ALVIN L. ALM, ASSISTANT SECRETARY, POLICY
AND EVALUATION; C. WILLIAM FISCHER, DEPUTY ADMINIS-
TRATOR, ENERGY INFORMATION ADMINISTRATION; LYLE E.
GRAMLEY, MEMBER, COUNCIL OF ECONOMIC ADVISERS, EX-
ECUTIVE OFFICE OF THE PRESIDENT, ACCOMPANIED BY
PETER GOULD, EXECUTIVE ASSISTANT TO THE CHAIRMAN;
LARRY A. HAMMOND, DEPUTY ASSISTANT ATTORNEY GENER-
AL, OFFICE OF THE LEGAL COUNSEL, DEPARTMENT OF JUS-
TICE, AND HERMAN MARCUSE, COUNSEL

Mr. O'LEARY. Mr. Chariman, it is a pleasure to be before the
committee again.

• I have with me this morning Mr. Eric Fygi, the Acting Deputy
General Counsel of the Department of Energy, and somewhere in
this large assembly there are other people I might have to call
upon from time to time particularly representatives from ETA.
I think I saw Mr. Al Linden in the room, who may be called

upon. Miss Hazel Rollins is with us. She may offer testimony.
There may be one or two others as the morning goes along, Mr.
Chairman.
Mr. DINGELL. The Chair does note, I think, Mr. Heffelfinger is

not with us this morning?
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Mr. O'LEARY. Mr Heffelfinger is not with us. I think the Deputy
Director of Administration, Mr. Davis, may be. Yes, Mr. Davis is
here.
Mr. DINGELL. Mr. Heffelfinger's activities in your agency are

always a matter of concern to this committee.
Mr. O'LEARY. I understand that. Another one you have great

interest in--
Mr. DINGELL. We like Mr. Alm a great deal.
Mr. O'LEARY [continuing]. Mr. Alm, Assistant Secretary for

Policy and Evaluation is with us.
Mr. DINGELL. We are curious about the curious dispersion of

responsibilities between Mr. Alm and Mr. Heffelfinger, a matter to
which we hope you will address yourself.
Mr. O'LEARY. I would like to address that right now, Mr. Chair-

man.
Mr. DINGELL. You may proceed.
Mr. O'LEARY. Mr. Chairman, I have a statement that has been

filed. Similarly I have a series of 16 questions and answers that
have been provided to the subcommittee. They provide the testimo-
ny in chief for this morning. I would like to summarize, if I may.
[See p. 104.]

Mr. DINGELL. Without objection, your full statement will appear
in the record. We will recognize you.
Mr. O'LEARY. The first thing I would like to address myself to is

last year's winter emergency.
I think the Chair should note, and the record should clearly

show, that last year in July we took notice of the fact that the
United Mine Workers of America's contract would expire on De-
cember 6, 1977.
Being both personally and as an institution closely attuned to

the potential for a long drawn-out strike, we began in June, with
some formality in July, an effort to get us to the point where we
could handle a potential winter emergency arising from a coal
strike.
Mr. DINGELL. Mr. O'Leary, I want to tell you that we think you

handled the matter well. I just want you to understand, though, in
the supervision of the affairs of this committee we always find
ourselves distressed where executive privilege is claimed or where
information is not promptly forthcoming.
Those are some of the things that cause us distress this morning

and some of the things which occasion the hearing.
Mr. O'LEARY. Mr. Chairman, I will address that. I want to tell

you that I think we handled that emergency well, too. As a matter
of fact, I think that a good deal of the difficulty that has arisen
over the numbers, particularly the unemployment numbers, comes
from what I would regard in retrospect, and after a good deal of
examination with the staff who were in charge of this effort from a
very, very successful effort that was quietly run by staff members
from the Department of Energy.
In the context, I particularly want to single out Bart House. Bart

was the fellow that we had implementing our so-called coal strat-
egy, and he put suppliers and potential buyers together very
quietly.
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You recall that we had a hearing before your committee. I ap-
prised you, again quite quietly, of the efforts that were going on.
I think that Mr. House is generally acknowledged to be one of

the key contributors to the relatively plentiful supplies of coal that
came into the region during that period of time.
You may recall, Mr. Chairman, that at the low point about

300,000 tons of coal was available to the so-called ECAR region.
That was about December 15. By the end of the strike we were
receiving on a weekly basis close to 1.6 million tons.
Indeed, we were receiving into the region about the amount that

was burned. Just referring very lightly to the unemployment fore-
casts that were made, they of course were based upon a continu-
ation of the 300,000 ton delivery rate.
Mr. Chairman, I want to say that the reason that we were able

to expand beyond 300,000 tons was because of very, very strong
organizational efforts on the part of industry, both buyers and
sellers, of the work by Bart House and his associates that I re-
ferred to earlier, strongly seconded by activities at the State level,
and because the United Mine Workers did not choose to disrupt
transportation routes during that period of time.
In retrospect, I think it was altogether possible, that we could

almost overnight have gone back to that 300,000 ton a week deliv-
ery schedule, with the consequences of very, very severe unemploy-
ment arising from that 111-day supply interruption.
At any rate, I want to tell you, Mr. Chairman, not as one who

directly participated, but as one who overviewed that operation,
I am proud of the contribution the Department of Energy
made, proud of the oversight hearings you held during that diffi-
cult time and the contribution they made, and have nothing but
praise for the work of the States and particularly for the work of
industry during that period of time in moving coal into the region.
Second, Mr. Chairman, you know that a week after the strike

began, or shortly after, we opened up an operations office in
Canton, Ohio, to work on the electrical side of the situation and my
recollection is that during the most severe period of the strike we
were participating in the movement of electricity into that region
that was essentially 100 percent, mindful of the economics of the
flow of the electricity that could have been moved into that region
at peak period something approaching the equivalent of 8,000
megawatts capacity.
I take a great deal of pride in that accomplishment as well, and I

think it is shared by industry, by the States and altogether I would
regard the performance of all the parties involved during last
winter's emergency as a model operation for Government and for
industry. I think it was primarily because we recognized from the
very outset—a point that is made repeatedly in the GAO report—
what industry should do, and that it was really their primary
responsibility as the people who paid the bills to do the work. We
also recognized what State government should do and what the
Federal Government should do, and we did not try to overplay the
Federal hand but rather operated in a mode as cooperators, expe-
diters, facilitators and I think it worked very, very well.
Mr. Chairman, may I take a few minutes with regard to the

Iranian situation while we are on this point?

43-130 0-79-7
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We are now seeing production rising something above 3 million
barrels a day form a low of a little bit above 1 million barrels a
day. We are quite optimistic the production in Iran will continue to
rise and we would hope to see it within a relatively short period of
time back up to the 6 million barrels a day or thereabouts that is
the normal mode of production from Iran.
Mr. Chairman, in taking a look at the possible consequences of a

protracted outage from Iran, the Department took a number of
steps that may be of interest to you. We looked very carefully at
where we could find additional oil and we found there was a
significant volume under contract to the SPR that, had it been
necessary, could have been devoted to domestic uses and we set up
arrangements with the defense petroleum supply people and with
our own SPR management people to effect, as early as last Monday
of this week, diversions, should they become necessary.
That machinery is now in place.
We began the working group, chaired by the Energy Information

Administration, which had the assignment of analyzing informa-
tion regarding natural gas availability and nonutility capacities to
switch from oil to gas.
The report of that group was submitted to the EPC, the emer-

gency management group, on November 13.
FERC prepared draft regulations for implementation of the sev-

eral options available in this context, that is, diverson of intrastate
gas to the interstate market and production of shut-in supplies.
This activity was going ahead separately from the Iran situation in
order to publish draft FERC regulations to implement the National
Energy Act. It wasn't necessary as it turned out, but nonetheless
we were in a high state of readiness and are in a high state of
readiness should it have become necessary to move additional gas
to replace oil for industrial and utility requirements.
In the area of fuel switching, ERA developed a paper on the

options. The necessary regulations already existed, Mr. Chairman.
OGC (general counsel) prepared draft Clean Air Act waivers to
permit switching from oil to coal uses, again should that have
become necessary.
The ERA prepared standby crude and product allocation and

price control regulations for immediate publication as of last
Monday. Revision of standby international allocation regulations
for immediate publication has also been undertaken. These regula-
tions were less critical as they apply only to the final mandatory
phase of the allocation system of the 19-nation International
Energy Agency.
The people under Al Alm, Assistant Secretary Alm, contacted EPA

to obtain an agreement to suspend the enforcement of MMT and
low-lead rules and received estimates of the likely savings if the
situation required it.

Policy and Evaluation and International Affairs briefed senior
EPA officials as part of this effort.
Mr. DINGELL. Could I ask the level of cooperation that you have

received from EPA? Have they responded to your communications?
Mr. O'LEARY. Assistant Secretary Alm is with us and I think he

should respond to that.
Mr. DINGELL. We would be delighted to hear from Secretary Alm.

f
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Mr. O'LEARY. Rather than a panel, this is approaching the dime-
sions of a mob, Mr. Chairman.
Mr. DINGELL. We have on occasion had larger panels, but it is

rare.
Mr. ALm. Mr. Chairman, our consultations with the Environmen-

tal Protection Agency were very cooperative. They advised us as to
what these two steps would bring about in terms of oil savings and
indicated a willingness, if the situation in Iran deteriorates, a
willingness to apply these with respect to the regulatory authori-
ties.
Mr. DINGELL. They have indicated a willingness to do so but have

not put in place changes in their rules and regulations?
Mr. ALm. No. In terms of the Clean Air Act waivers, they do not

have to make a change in their regulations at all. In terms of
MMT, they have no statutory basis for changing the regulation
anyway. They would have to take the action of suspending enforce-
ments and with respect to the low-lead regulation they indicated a
willingness to change those regulations if the situation warranted.
I might mention that the savings from the latter action would be

very small. The bigger action would be the suspension of the MMT
enforcement.
Mr. DINGELL. I think you ought to give us, if you please, Mr.

Alm, not at this time, but a statement of the status of each and
every one of the understandings you have with regard to these
matters with EPA.
I note you have talked of MMT and of low-lead and I understand

certain other actions they have to take. I believe it would be
helpful if you were to give us those other actions and also the
amount of savings you can get.
Rather than give us the amount of savings at this time, you

might give us the other agreements that you have or their status
with EPA.
I saw this in the paper today, that DOE was to do this thing. I

was curious about DOE doing this since I knew these were matters
in the province of EPA, and can you inform us of the level of
agreement and whether the agreements on these matters are final
or not?
I tend to be rather distrustful of EPA.
Mr. ALm. Well, the agreements as far as I am concerned are

final with one caveat and that is tht the question of when to invoke
various measures, including measures of DOE, obviously depends
on the severity of the situation.
Mr. DINGELL. I would assume that would be roughly calibrated to

the lights going out in Mr. Costle's house and his limousine run-
ning out of gas.
Mr. ALm. My understanding is they would be invoked somewhat

sooner than that.
Mr. DINGELL. I would hope for the benefit of the ordinary citizen

that would be so. Knowing Mr. Costle, I don't have that assurance.
Mr. O'LEARY. Mr. Chairman, in addition to those activities we

developed a listing of voluntary measures which could have been
implemented and probable levels of savings associated with these
measures and we canvassed our own facilities to estimate probable
levels of savings which might have been achieved with a cutback,
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such as those we would do during the coal strike had they been
necessary.
We contracted the Department of Commerce on November 8 to

suspend granting export license approvals for west coast petroleum
and products. You will recall, Mr. Chairman, one of the series of
measures we put in place last June contemplated export of heavy
residual oil from California.
We recognized the inconsistency between the June position and

the November fact situation so we sought to cut that off and did so
last week.
In additional, and finally, Mr. Chairman, we established an eco-

nomic committee comprised of representatives from DOE and the
Council of Economic Advisors to analyze economic impacts of var-
ious levels of shortfall and price change.
Mr. Chairman, that is a quick summary of the actions that we

took.
Let me describe the situation that I think we would have faced

as a nation had the Iranian situation continued. Iran produces
about 6 million barrels a day, about 5.5 million barrels a day for
export. With the continuation of the very severe cutback in produc-
tion, virtually all of that could have disappeared.
In the second and third quarters of the year that would not have

made a great deal of difference because there was sufficient flexi-
bility in the rest of the world supply system to pick up the shortfall
of roughly 5 million barrels a day. In this particular time of year,
in the two heavy fuel burning quarters, it could have caused a
difficulty.
We found that the rest of the producers, particularly OPEC

producers, were able on relatively short notice to pick up about
half the shortfall, between 2 and 2½ million barrels a day. A
substantial amount would have come from Saudi Arabia, and other
small bits of production here and there around the world, leaving a
deficit or around 2 million barrels a day.
Our share of that, incidentally, Mr. Chairman, on a straight

statistical basis, would have been on the order of 400,000 barrels a
day and easily recovered by the response mechanism I outlined.
But the stocks were very high.
Crude stocks in the United States and around the world are at

seasonal peaks now and it is no great thing to be able to pull down
100 million to 150 million barrels of stock on a mobile basis with-
out any significant deterioration in the capacity to meet product
requirements.
That would have come into play, I believe, had the Iranian

situation continued. As it is, we probably won't have to exercise
that stock reduction.
We did note, however, significant price increases in the spot

market. For example, the Rotterdam price for crude was up in the
market about $1.50, and in some instances I am told about $2 for
specialized grades of crude. Also product prices appear to have
gone up, particularly heavy oil, by something in the same range,
$1.50 to $2.
We hope now that situation is stabilizing, and those crude and

product price increases will back off.
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Mr. Chairman, I think in summary, aside from the price in-
creases in the spot market, and I want to emphasize they were not
generally applicable but only to the small amount of oil that flows
in the spot market, that is about all the consequences for consum-
ers in the United States or abroad that we felt or would have felt
from the continuation of the Iranian strikes.
Mr. DINGELL. This was as regards to crude?
Mr. O'LEARY. Crude and product, Mr. Chairman.
Mr. DINGELL. As regards to product, I understand your refinery

capacity and product supplies tended to be rather tighter than
crude. Is that correct?
Mr. O'LEARY. Mr. Chairman, there is an enormous excess refin-

ing capacity abroad, outside the United States, that could have
picked up the product shortfall had the Iranian refineries been off
the world market. The Caribbean refineries are running about 60
percent of capacity; the Italian, and other European refineries, at
somewhat the same level.
So there is no shortage of refinery capacity and even had there

been a prolonged outage of the Iranian refinery industry, it would
not have influenced the overall availability of product significantly,
except that we do have that panic buying of people becoming
concerned where the next shipment was coming from which drove
up the price to the levels I described.
Mr. DINGELL. Product supply did tend to be tighter and more

responsive to upward pressure on price than crude, is that correct?
Mr. O'LEARY. Yes. Even before the strike, Mr. Chairman, I had

reports from the utility industry that the New York price for resid
was going up. In part I believe this was in anticipation of the
possible actions by OPEC to drive up the general price of crude and
thereby the products on the world market at their meeting in
December. There is always at these times, pending the OPEC's
annual or semiannual meetings, a certain amount of speculative
change in the product market.
Mr. DINGELL. Mr. O'Leary, I want you to give careful thought

before you respond to this question as to whether you wish to
answer it at this particular time.
I have a curiosity as to whether or not the impact of this Iranian

strike was not to place an upward pressure on the prices such that
it might influence OPEC to move their prices more in an upward
direction than they might otherwise have done. Is that feeling a
correct one?
Mr. O'LEARY. Mr. Chairman, I have no hesitation in addressing

that question and we have heard that suspicion before and, of
course, reviewed the data available to us to find out if there were
any basis to it. I give you my opinion, there is no basis to that sort
of allegation.
Mr. DINGELL. I have great respect for you and I am heartened by

your opinion.
The Chair is going to yield to counsel because he is aware of

concerns of members as regards to the resid market in the North-
east.
Mr. FINNEGAN. Mr. O'Leary, I understand there has been some

increase in the price in the Northeast area, and some members
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have expressed concern about it. Could you indicate some reasons
as to why or is it tied to the Iranian problem?
Mr. O'LEARY. Mr. Finnegan, as I indicated a few minutes ago,

the price increases predated the Iranian problem. A firming of the
heavy oil market in the New York market began the middle of
October. This, I believe, arises from two consequences:

First, that is the time of year when resid demand begins to firm
up. People begin to do their tanking at that point in time. There
has been an interesting phenomenon at work. There has been a
deliberate hesitation on the part of stockers outside the United
States to build up their inventories because the trajectory of the
dollar vis-a-vis other currencies gave a very strong bonus to people
who postponed inventory building and all of a sudden inventories
appear to have been at a level where people actually reentered the
market feeling they had gotten as much out of the dollar situation
as they were going to and began to bid against one another in
order to build up seasonal stock. That was normal for the season
but was reinforced by the dollar difficulties.
The second point was the point I referred to a moment ago in

answer to the Chairman's question. That had to do with anticipa-
tion, which again is not at all unusual, of possible price increases
for crude and therefore of products, resulting from the OPEC meet-
ings that are scheduled for this January.
These two elements began to impact on price, and, as I say, it

was measurable by October 15, well before the Iranian situation
began to develop.
Mr. FINNEGAN. Thank you, Mr. O'Leary.
[Testimony resumes on p. 156.]
[Mr. O'Leary's prepared statement and attachment follow:]
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STATEMENT OF JOHN F. O'LEARY, DEPUTY SECRETARY, DEPARTMENT OF ENERGY

Mr. Chairman and members of the Committee, I appreciate

the opportunity to appear before you today to discuss the

Department of Energy's emergency preparedness activities and

Departmental actions taken during last winter's coal strike.

Planning for last winter's energy problems began in the

summer of 1977 in anticipation of a work stoppage. Pre-

emergency planning, under the leadership of the Federal

Energy Administration, resulted in the development of a

series of plans to lessen the adverse effects of a strike to

the maximum degree possible. Among other actions, a winter

energy emergency planning guide was prepared, published and

distributed to responsible Federal, State and local government

officials; an Energy Emergency Center was established to

coordinate State, Federal and local energy emergency

activities; demand restraint workshops were conducted with

State representatives; special emergency energy data systems

were designed and implemented prior to the onset of the

strike; and a Winter Energy Data Bulletin was organized and

published beginning on November 1, 1977. We recognized the

need for cooperation and coordination with State and local

governments and utilities and established and cultivated

lines of communication with them, which all agreed were

quite successful. To further this coordination, an Emergency

Field Operations Center was established in Canton, Ohio,.

which also was quite successful.

As the strike continued, we regularly published current

supply and demand data on a weekly basis and followed supply

and conservation strategies, exercised by States and utilities,

to increase the amounts of electric power imported into the

impacted area and to curtail electricity demand. Additionally,

we identified and coordinated the movement of coal from new

sources to utilities in the seriously affected east central

region.
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Throughout the work stoppage, strike-related blackouts

did not occur. Moreover, except for voluntary and State-

mandated curtailments, electric service of all utility

customers continued uninterrupted.

With respect to the situation in Iran, the Department

has already activated its emergency response mechanisms.

We have had almost daily meetings of the Emergency Policy

Committee, an Assistant Secretarial level group which

coordinates Departmental emergency preparedness policy and

planning efforts. This group has been analyzing data on

the potential economic impact, formulating alternative

courses of action, and making appropriate recommendations

to the Secretary and Deputy Secretary.'

We all realize, however, that despite our generally

successful response to the coal strike and our current

readiness to respond to events such as are occurring in

Iran, we still have problems to overcome. Some of these

problems have been variously identified and addressed in

the recent GAO report, the IG report, and the earlier report

of an internal task force which studies the Department's

emergency preparedness. We are working to solve these

problems, and I can assure you that the Department places

a high priority on emergency preparedness and on assuring

our ability to respond in a timely and effective manner to

all emergencies.

For example, we recognize the importance of an Energy

Emergency Management Information System. The development

of this plan is a top priority of the Department. A program

plan was completed on October 1, 1978. All public hearings

on the plan were completed yesterday. We will incorporate

appropriate comments into the final plan and adjust our

system development accordingly.

We also see the need for a Federal interagency energy

emergency agreement designating what actions can be taken

by the various Federal agencies during an energy emergency

and who in each agency has responsibility for each action;
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how task forces within DOE and between DOE and other

agencies will be staffed and organized; and who on these

task forces has authority to require action to be taken,

regardless of the Federal agency involved. Informal

interagency agreements have already been entered into. By

the end of December 1978, we will be ready to formalize

these agreements. In addition, by that time we will have

an Operations Manual which will consolidate delegations of

authority and mission and function statements to identify

roles and responsibilities of each DOE division involved

in emergency preparedness and the resultant interaction

between ERA and these divisions during energy emergencies.

After the formation of the Federal Emergency Management Agency

next spring, we will review with the new agency how energy

emergency preparedness will best relate to its responsibilities.

We have also proposed and held hearings upon and are

prepared to issue Standby Crude Oil and Petroleum Product

Allocation and Price Control Regulations which will define

responsibilities in advance of any contingencies requiring

their actual activation.

In discussing DOE's emergency preparedness activities

it is important to distinguish among: (1) those which are

directed at dealing with energy emergencies, such as a coal

strike or an interruption of petroleum imports; (2) those

which address other types of emergencies with which DOE is

concerned, such as operational and natural phenomena

(disaster) emergencies which affect Departmental facilities

and operations, including emergencies involving special

nuclear materials and nuclear weapons; and (3) those which

involve the overall administrative coordination of emergency

preparedness activities. The responsibility for coordinating

the Departmental response during an energy emergency has been

vested in the Energy Management Emergency Group (EMEG) which

is chaired by the Assistant Secretary for Policy and Evaluation.

The Deputy Secretary will settle matters which cannot be

resolved within the group.
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In addition to establishing the EMEG, which functions

only during an energy emergency, the Department has formalized

its energy emergency policy and planning activities by

establishing a system to develop emergency planning policy

and to coordinate the development of emergency plans or

components of plans for use by the EMEG should an energy

emergency situation arise. This system is governed by the

Emergency Policy Committee, which also is chaired by the

Assistant Secretary for Policy and Evaluation. It is through

this committee that the Assistant Secretary for Policy and

Evaluation fulfills his role of being responsible for emergency

preparedness policy and his responsibility to coordinate

overall energy emergency planning.

In the case of non-energy emergencies the responsibility

for action lies with other DOE offices. Responsibility for

ensuring preparedness for continuity of Government in national

emergencies is given to the Director of Administration,

response to operational and natural phenomena emergencies

is the responsibility of the Assistant Secretary for

Environment. The Assistant Secretary for Defense Programs

is assigned the responsibility to respond to emergencies

involving special nuclear materials and nuclear weapons,

including terrorists, sabotage, and other security threats

to those materials and weapons, as well as to DOE energy

facilities such as the Strategic Petroleum Reserve.

The Director of Administration is DOE's Emergency

Coordinator. He does not direct the Department's operational

responsibilities during an emergency. Rather, he provides

general and administrative coordination, overview, and

monitoring of overall DOE emergency preparedness activities

on a day-to-day basis. The Emergency Coordinator for DOE

has responsibility for, among other things, coordinating

DOE participation in interagency emergency task forces,

working groups, and committees, coordinating with external

emergency preparedness agencies, and coordinating with other

DOE officers.
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In essence, we welcome scrutiny and examination of our

emergency preparedness programs, because our goal is to be

prepared for all emergencies, and such scrutiny and

examination can aid in our attainment of that goal.

I am pleased to respond to the questions set forth in

your letter of November 6, 1978, in the same order submitted.

r%

p
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DOE RESPONSES TO SUBCOMMITTEE QUESTIONS

Question 1

Please provide your best information concerning the supplies
of natural gas, gasoline, heating oil, coal, and other fuels
in each region of the Nation during the forthcoming 1978-79
winter season and your projections as to adequacy of those
supplies during this season. Also indicate any shortages and
the reasons therefore anticipated in any region or State due
to other causes. For example, a recent edition of The EneEly
Daily indicates possible shortages in areas served by the TVA.

Answer

Forecasts of supplies and their adequacy for home heating oil,
coal, and gasoline are not made on a regional basis. Natural
gas regional projections are the result of an annual survey of
gas distribution companies.

Natural Gas

Overall, the national natural gas supply/demand situation is
favorable for the 1978-79 winter season.

Estimates from gas distribution companies as reported to the
EIA show that projected natural gas deliveries to end use
customers under normal winter conditions will total 8,378
billion cubic feet (Bcf) marking a decline of 278 Bcf or 3.2
percent from last winter's actual deliveries of 8,656 Bcf.
The decline in projected deliveries is based on a lower
projected demand for the 1978-79 winter under normal winter
conditions as compared to end user demand necessitated by the
1977-78 8.4 percent colder than normal winter.

Recent estimates reported to the Federal Energy Regulatory
Commission from 29 interstate pipelines, which transport 99
percent of gas handled by interstate pipelines, show an expected
natural gas availability of about 6,780 Bcf for the 1978-79
winter. This is only slightly less than the 6,815 Bcf actually
delivered during the 1977-78 winter, one of the coldest on
record in many major marketing areas. (Please note that the
aforementioned volumes cannot be considered absolute since
intercompany transfers, which are about the same each year,
are included in the totals.)

Although final data is not available for natual gas in under-
ground storage on November 1, 1978, it is expected that it will
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approximate the November 1, 1977, level of 2,813 Bcf for WOrking

gas in storage since preliminary October 1, 1978, volumes

exceeded that of one year earlier by about 11 Bcf.

There appears to be substantial surplus volumes of natural gas

that are available in some intrastate markets, primarily Texas

and Oklahoma, in addition to surplus Canadian volumes. Esti-

mates of availability of emergency purchase gas, excluding

Canadian surplus, are approximately 171 Bcf under normal winter

conditions as compared to an estimated 163 Bcf delivered under

emergency transactions last winter. These projected surplus

volumes could be made available by direct transportation and

through displacement to further alleviate the effects of any

Iranian related petroleum product "shortages as well as any

abnormally cold winter demands.

The Preliminary Report of Natural Gas Deliveries and

Curtailments to End Use Customers provides a detailed

breakdown of projected deliveries and curtailments by DOE

Region, State, and type of end use customer (see Attachment 1).

Erop/.2_e_

Projected total national demand for propane for alternate

fuel uses during the 1978-79 heating season is based upon the

actual usage during the 1976-77 heating season which was the

most severe winter experienced for the past one hundred years

(see Attachment 2). The actual usage (demand) during the

1976-77 heating season was adjusted for changes in population,

conservation, availability of natural gas (and other factors)

to derive projected total national demand for propane during

the 1978-79 heatig season.

ERA projects a total national demand of 166,854,000 barrels

of propane based upon colder than normal winter demand situa-

tion for the 1978-79 heating season compared to the actual

usage (demand) of 177,530,000 barrels of propane for the

1976-77 heating season, a projected decrease of 6 percent in

demand.

Reports from gas distribution companies show a projected total

national demand of 11,083,000 barrels of propane alternate

fuel use for the 1978-79 heating season in normal winter conditions.

Primary stocks of propane (in inventory) as of November 1, 1978,

totaled 90,471,000 barrels compared to 93,441,000 barrels as of
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the same date in 1976. On March 31, 1979 (the projected end
of the 1978-79 heating season), the projected primary stocks
of propane in inventory based upon a colder than normal winter
demand situation are expected to total 49,454,000 barrels which
amounts to a drawdown of 41,017,000 barrels of propane from
stocks (in inventory). This added to the production of propane
from natural gas processing plants, refineries, and imports
will adequately satisfy the projected total demand for propane
during the 1978-79 heating season.

Thus, the projected total national supply of propane appears
adequate to satisfy the projected total national demand for
propane during the 1978-79 heating season even if the 1978-79
winter is of severity comparable to the severity of the
1976-77 winter. Therefore, no problems are anticipated that
may be attributable to the projected total national supply of
propane.

Although the total national supply of propane was adequate to
satisfy the total demands for propane during the 1976-77 winter,
and is projected adequate to satisfy the total demands for
propane during the 1978-79 winter--even if the 1978-79 winter
is more severe than the 1976-77 winter--the combined effects
of limitations of the propane distribution (transportation)
systems, when combined with the distributive effects of storage
and import facilities could result in localized short term
supply shortfalls in certain regions and States similar to those
occurring during the 1976-77 winter. Attachment 3 provides
an analysis by region of the potential for such shortfalls.

Gasoline

Based on data gathered in connection with the "Findings and
Views Concerning the Exemption of Motor Gasoline from the
Mandatory Petroleum Allocation Regulations" as updated by
the supplement to the September 1977 report, DOE projects
that stocks of motor gasoline will be adequate through 1978
and 1979 (includes winter of 1978-79), and that total gaso-
line supply will meet projected demand. Continued strong
demand for motor gasoline since Labor Day has impacted normal
stock buildup which should abate with the onset of normal
winter weather.

Barring a reduction of crude and product imports due to the
Iranian situation or an unexpected reimposition of an embargo,
we expect that supplies of gasoline will be adequate to satisfy
anticipated demand during the 1978-79 winter season.
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Home  Heating Oil

The inventory level of middle distillate (heating oil) at
the beginning of the 1978-79 heating season is reported
to be about 19 percent below that at the start of the
1977-78 heating season, and demand for the 1978-79 heating
season is anticipated to be about 2.5 to 4 percent higher
than that for the 1977-78 heating season for a normal winter,
and up 5 percent for a colder than normal winter (see
Attachment 4). Nevertheless, we expect that the cold weather
demand (including alternate fuel requirements resulting
from natural gas curtailment) can be met by increasing
production 4-5 percent, and imports to levels achieved
in the 1976-77 heating season which was, by far, the coldest
winter in recent years. The proposed increased production
and import rates are well within the capability of the

• petroleum industry, U.S. and worldwide, respectively.
Therefore, no shortages of heating oil due to a lack of
total supply are expected to occur in the 1978-79 heating
season.

• Barring a reduction of crude and product imports due to
the Iranian situation or an unexpected reimposition of an
embargo, we expect that supplies of heating oil will be
adequate to satisfy anticipated demand during the 1978-79
winter season.

Residual Fuel  Oil 

The inventory level of residual fuel oil at the beginning
of the 1978-79 heating season is reported to be about 15
percent below that at the start of the 1977-78 heating season,
and demand for the 1978-79 heating season is anticipated
to be about 1.5 to 2.5 percent higher than that for the
1977-78 heating season for a normal winter, and up about 5
percent for a colder than normal winter (See Attachment 5).
Nevertheless, we expect that this demand (including alternate
fuel requirements resulting from natural gas curtailment)
can be met by maintaining the domestic production rates
achieved in the past two heating seasons and by importing
at the average rate of the 1976-77 heating season which
was, by far, the coldest winter in recent years. The proposed
production and import rates are well within the capability
of the petroleum industry, U.S. and worldwide, respectively.
Therefore, no shortages of residual fuels due to a lack
of total supply are expected to occur in the 1978-79 heating
season.
Barring a reduction of crude and product imports due to the

Iranian situation or an unexpected reimposition of an embargo,

we expect that supplies of residual fuel oils will be adequate

to satisfy anticipated demand during the 1978-79 winter season.

Coal

We expect that there will be a sufficient combination of

-stocks and production of coal to meet all anticipated demand

for the 1978-79 winter unless there were to be an unexpected

disruption of either transportation systems or production due

to labor disputes. A rail strike -is still a possibility.

The Presidential Fact Finding Board's report is due shortly.

The unions cannot strike for 30 days after the issuance of

the report. However, if no settlement occurs in that period,

a rail strike could result.

Coal production during September and October was about 14.6

million tons per week. Even though production during the

holiday period may drop to about 10 million tons per week,

a total of about 364 million tons is expected for the 26

week period ending March 31, 1979. Total coal stockpiles

as of August 31, 1978, were about 122 million tons. There-

fore, we should be in a position to satisfy demand, projected

in the 360 to 375 million ton range, without difficulty. In

addition, effective production could probably be increased in

moderate amounts above the current production estimates if

additional demand dictates.
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INTRODUCTION

These data are the preliminary results of a survey tabulated
by the Energy Information Administration of over 1,500 gas
companies that supply natural gas to end-use customers.
Information presented are actual data for the 1977-1978
heating season (November through March) and projected data
for the 1978-1979 heating season as compiled from gas
company responses reported on Form EIA-50.1 Projected data
have been reported by respondent gas companies based on the
assumption of normal winter demands in their market areas.
Actual data for deliveries represent metered volumes of
natural gas and supplemental gaseous fuels such as SNG, LNG,
and propane-air delivered by gas companies to end-use
customers. Excluded from deliveries are volumes of gas sold
for resale. Curtailments represent volumetric reductions
from contract quantities, reductions from normal historical
quantities, or reductions from other bases the reporting
firm may select. Totals of firm and interruptible types of
service may not equal totals for customer categories due to
minor discrepancies in individual company reporting. Table
totals may not add due to Founding. All volumes are at
14.73 PSIA. Preliminary data published in this report
are not expected to vary significantly from the final
tabulation of this survey.

TOTAL DELIVERIES AND CURTAILMENTS (TABLES 1 AND 2)

Total deliveries of natural gas to end-use customers for the
1978-1979 winter heating season are projected to be 8,378
billion cubic feet (Bcf), decreasing 3.2 percent from the
8,656 Bcf delivered during the 1977-1978 winter season and
decreasing 3.3 percent from actual deliveries during the
1976-1977 heating season. Curtailments of natural gas are
projected to increase 6.8 percent above last winter's mark
of 1,364 Bcf, reaching 1,457 Bcf in the 1978-1979 period and
to decline 27.3 percent or 546 Bcf below the 1976-1977
winter's mark of 2,003 Bcf. Projected information, as
noted above, assumes the presence of normal weather.

Projected deliveries are decreasing from last winter's
levels in eight of the ten DOE regions with slight increases
posted in Regions 8 and 9 (Rocky Mountains and Far West).
Curtailments are projected to increase in six of the ten DOE
regions. Declines are projected in Regions 3, 4, 5, and 7.
The largest volumetric curtailment increase is in the State
of California (Region 9), up more than 73 Bcf. South Carolina
(Region 4) indicates the largest volumetric decrease in curtail-
ment levels, off nearly 21 Bcf. However, the entire curtailment
volume in California and virtually the entire volume in South
Carolina is classified as interruptible service.

1 Form EIA-50, Alternative Fuel Demand Due to Natural Gas
Curtailment, is a Department of Energy form used in a survey
of all domestic natural gas companies which deliver gas to
end-use gas customers. Form EIA-50 replaces former FEA
Form G-101-A-2 and FPC Form 69.
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DELIVERIES AND CURTAILMENTS BY FIRM AND INTERRUPTIBLE SERVICE

(TABLES 3 AND 4)

Interruptible curtailments as a whole are projected to increase

10.4 percent while deliveries are projected to fall by the same

percentage from the 1977-1978 heating season. Deliveries

are projected to decline in eight regions, increasing in

Regions 3 and 7. Similarly, curtailments are projected to

decline in the aforementioned Regions 3 and 7, as well as in

Region 4. Increased curtailments are projected in the

remaining seven regions.

Firm deliveries and curtailments follow the basic pattern

exhibited in the interruptible type of service, deliveries

down and curtailments up. Although decreasing less on a

percentage basis, firm deliveries are projected to account

for the bulk of the total volumetric change in deliveries.

With regard to total curtailments, projected interruptible

curtailments are responsible for both a larger percentage and

larger volumetric change.

DELIVERIES AND CURTAILMENTS BY CUSTOMER CATEGORY (TABLES 5

THROUGH 9)

Nationally, Residential deliveries are projected to decline

from 3,503 Bcf to 3,422 Bcf, off 2.3 percent from the 1977-

1978 winter. Regionally, declines are projected for nearly

all States throughout the nation except those in the Western

and Rocky Mountain areas. This regional pattern also holds

true for deliveries projected for Commercial customers.

Nationally, deliveries to Commercial customers are projected

to decline 3.8 percent, down 61 Bcf from actual deliveries

of 1,586 Bcf reported for the 1977-1978 winter heating

season. Deliveries to Industrial customers are projected

to increase, up 0.2 percent from 2,441 Bcf while deliveries

to Other customers are projected to decrease 1.3 percent

from 125 Bcf. Deliveries for Electric Utilities are

projected to decline 13.8 percent, down 139 Bcf from 1,001

Bcf.

Curtailments are projected to increase nationally for all

customer categories but Residential and Other, with Electric

Utilities accounting for the major portion of the increase.

Of the 93 Bcf increase in curtailments, 66 Bcf can be

attributed to the Electric Utilities category. Increased

Industrial curtailments account for the remaining 27 Bcf.

The Commercial and Other categories show changes in curtail-

ments of less than 0.5 Bcf and Residential curtailments

projected for the coming winter, as in past years, show no

change from 0.0 Bcf.
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TABLE 3

FIRM DELIVeR1E8 I CURTAILNENTS TO END.U1SE CUSTONER3 FOR THE HEATING SEASON (NOV . OAR)
ALL VOLUMES IN o/LLIONS or cuerc FEET (ooCF)

PRELIMINARY

REGION
AND
STATE

REGION 1

1977.1976

DFLIVERIFS

ACTUAL

CURTAILMENTS

1978.1979

DELIYERIES

PROJECTED

CURTAILNENT3

1,78-19, pROJECTED
CHANGE

AS A PERCENTAGE OF
1977-1078 ACTUAL

nELS COTS

coNNecrter
RAISE

19,097
1,211

17; 16,595
1,265

17; .6.3
4,4

.3.6
0,0

mA63
N NAPA/IMRE
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5,150
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.64,6
19.1
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NEW JERSEy 167,267 0.39,936 .11.0 0.0
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meoro. 2 I've 531,014 1,5.6 503,687 -5.2 .100.0

REGION ;3
DELANARE
NA$M DC

6,977
17,.52

1,60; 8,470
17,026

1,64; -5.6
-2.1

2.3
0,0

MARYLAND 74,480 1,710 77,857 116 -2.0 -63.2
PeNN 410,817 11,021 004,486 11.112 -1.5 .13.1
VIRGINIA 66,089 5,374 68,121 4,711 3.7 .15,7

VIRGINIA 42,544 1,.44 84,430 0,483 2,8 2.1

REM. 3 TOTS 669,356 23,590 661,246 19,263 .0.6 .12.2

REGION 4
ALARAMA 62,923 20,031 89,639 25,224 .3.5 25.9
FLORIDA
GEORGIA

34,169
122,538

14,016
125

11,924
115,967

17,621
35

.7.7

.5.3
24.7

.80.2
KENTUCKY tio,sa2 13,676 106,614 11,205 -3,4 414,4
MISS
N CAROLINA

67,.06
.4,381

66,329
11,512

59,610
07,081

61,605
10,169

.12.1
.2,7

4,4
2,2

8 CAROLINA lf,262 2,112 33,723 2,012 .1.6 .5.0
TENNESSEE 101,317 21,702 96,33. 02,457 .2.0 .15.0

REGION 4 TOTS 611,958 139,549 580,715 148,423 .5.1 6,4

REGION .s
ILL 08018 706,276 i4,743 643,717 15.531 .8.9 6.1
INDIANA
NrcNIGAN

264,553
519,314

14,903
326

261,175
446,70.

12,602
593

.1.2

.4.4
.16.4
61.8

m/NNESCIA 118,522 763 111,409 1064, -6,0 109,9
OHIO 576,352 280040 592,049 9.902 2.7 -64.7
NISCONSIN 167,910 /4986 163,150 3,102 .2.4 56,2

meow« s To's 2.492.626 60,820 2,266,428 43,173 .3.6 .28,7

REGION 6
 SAS 102,461 63,728 99,785 86,484 .2.6 3.3
LOUISIANA
NBA mextco

2133,181
65,836

122,158
6,616

359,123
66,84

130,395
5,899

.8,5
1,5

6.2
.11.4

TexAs
222,269

1;172.207
3,546
4,778

216,561
1,115,761

2,331
6,145

.2.6

.4,8
.34./
28.6

REGION 6 TOTS 1,846,963 221,424 1,752,060 231,214

REGION 7
IOWA 133,964 1,058 130.065 831 .0,0 .21.5
KANSAS 173,024 57,771 173,648 61,464 0.1 6,4
MISSOURI 204,6.7 30,439 182,277 30,132 .6.0 .1.0
NeSRASKA 77,238 5,912 72,634 5,663 .6,0 .4.2

REGION 7 TOTS 991,221 99,174 565,024 92,100 44,4 3,1

REGION 8
COLOR ADO 109,165 29; 121,814 31 11.6
MONTANA 26,628 24,170 .7.7 0.0
M DAKOTA 13,817 0 12,960 .6.2 0.0
3 DAKOTA
UTAm

14.184
37,433

0 12,883
42,479

-9.2
12.3

0.0
0.°

WYOMING 21,857 28: 21,577 27 .1.3 .2.3

REGtON 8 TOTS 223,443 683 236,286 68 5.7 1.0

REGION 9
ARIZONA 58,966 18,06; '40218 30.262 .8.0 67.5
CALIFORNIA 472,207 548,315 16.1 0.0

1,3.9 1,405 0.7 0.0
NEVADA 22,503 7,714 26,673 7,95; 1..5 3.2

mese°. 9 TOTS 555,070 25,777 630,611 38,217 13,6 48.5

REGION 10
ALASKA 30,948 0 26,930 .13,0 0,0
/DAM°
OREOON

23,337
32,079

0
0

25,988
12,474

11..
2.5

0.0
0,0

KASHINGToN 50,2.7 0 50,026

REOtC9 10 TOTS 136,607 116,622

U.S. TOTALS 7,666,750 568,666 7,492,645 679,446 .2.3 1.9

Firm Service: Service from schedules Or contracts under which the seller is expressly obligated to deliver specific volumes within

A given period and which anticipates no interruptions, but which may permit unexpected interruption in case the supply to higher

priority custoners is threatened.

Source: Form EIA-50, Alternative Fuel Depend Due to Natural Gas CUrtaiIment.
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TABLE 4
INTERRUPT/SLE DELIVERIES A CURTAILMENTS TO 6140.046 CUSTOMERS FOR THE mEATING SEASON (NOV • mAR)

ALL VOLUMES IN 4ILLIONS OF COMIC FEET (mMCF)

PRELIMINARY

1978-1979 PROJECTED
REGION
AND
STATE

REGION 1

1977-1978

DELIVERIES

ACTUAL

CURTAILMENTS

1978.1979

DELIVERIES

PROJECTED

CURTAILNINTS

CHANGE
AS A PERCENTAGE OF
1977-1978 ACTUAL

OILS CURTS

COmNECTICT 1,530 9110
6:2

1,9710 .56.8 116.4MAINE
MASS

19
3,121 622 1,541 1,353

1401
450.6

0.0
117./4 mAmPIIHRE 59 214 Al 258 452.9 20.8RHODE 18

73.4 0.0VERMONT 90: 177 91: IS, 0.4 410.4

REGION 1 TOTS 3,638 1.924 3,169 3,742 .43.8 94.5

REGION 2
REV JERSEY 7,672 200149 232 27,170 "1760 36.8NEW YORA 7,348 21,183 6,240 29,424 *110 38.9

REGION 2 TOTS 15,020 41,332 6,512 56,994 456.6 37.1

REGION 3
DELAWARE 184 102 9 106 *95.3 3.9WASH DC
MARYLAND

1,074
10,536

0
10,828

1,180
13,845

0
8,520

9.9
31.4

0.0
-210PENN 4,317 5,444 2,726 6,639 .36.8 21.9vINGINIA 5,101 9,563 4,662 10,090 48.6 5.1A VIRGINIA 518 9 543 10 408 16.3

REGION 3 TOTS 21,729 25,949 22,965 25,364 5.7 '2.3
REGION 4

ALABAMA 22,048 33;066 22,742 33,878 3.2 2.5FLORIDA 34,270 30,799 32,714 24,310 .4.5 *8.1GEORGIA
KENTuCAY

22,477
4,226

56,376
3,530

22,344
1,371

55,288
3,547 .38,4

.10
0018/33 2,262 3,929 2,237 5,881 .1,1 .1.2N CANDLINA

S CAROLINA
1,647
9,439

32,512
61,439

2,171
8,534

31,553
400886

31.9
49.6

.3.0
.33.4TENNESSEE 3,679 140774 2,785 15,355 404.3 3.9

REGION 4 7075 98,045 236,425 14,899 212,697 .3.2 410.0

REGION 5
ILLINOIS 19,695 21,099 19,154 29,306 .2.7 34.9INDIANA 2,996 3,603 2,965 3,616 w1.1 .5.1MICHIGAN
MINNESOTA

29,157
26,381

7,110
39,194

25,255
23,474

6,820
37,859

.13.4
411.9 .

m4e3
43.4OHIO 4,209 1,000 5,061 781 20.6 422.0mISCONSIN 41,655 17,269 39,222 20,043 41.8 16.1

REGION 5 TOTS 124,592 49,295 115,340 18,223 .7.4 10.0
REGION 6

ARKANSAS 3,544 3,476 3,398 4,220 .12.2 21.6LOUISIANA 39,235 178 37,249 208 05.1 17.1NEW MEXICO
ONLAMOMA

1,562
56,333

1,150
431

1,560
54,418

1,308
311 6';4 ..! 4•2::73TEMA& 218,695 5,418 206,607 16,089 •5„5 197.3

REGION 6 TOTS 319,709 10,649 303,233 22,135 .5.2 10/ o9

REGION 7
IOWA 24,648 62,610 25,737 410131 4.4 43.9KANSAS 37,847 10,700 400140 11,040 6.1 3.00,188001 6,770 18,246 8,537 14,314 26.1 •10.0NEBRASKA 8,568 350451 7,935 29,804 -7,4 •15,9

REGION 7 TOTS 77,832 107,227 82,349 98,330 5.8 0.3

RE6I0m
COLORADO 27,050 1,921 63,544 3,919 413.0 103.4MONTANA 9,174 3,125 4,645 2,962 -8.1 .5.24 DAKOTA 2,422 1,134 2,645 1,166 • 9.2 1.18 DAKOTA
((TAM

2,866
19,523

4,430
2,328

2,948
15,244

3,334
4,176

2.9
.21.6

.24.7
79.4.109190 6,918 1,466 6,006 1,821 .12.0 26.2

REGION 8 TOTS 68,558 14,410 59,375 17,359 .13,4 200

REGION 9
ARIZONA

0
0 0 0,0 0.0CALIFORNIA

HAWAII
207,34:

0
110,014

0
150,634

0
340,444

0
627.4
0.0

27.6
0.0NEVADA 0 0 0 0 0.0 0.0

REGION 9 TOTS 207,346 267,014 150,634 340,664 .27.6 27.6
REGION 10

ALASKA 8,307 0 7,835 0 61.7 0.0IDAHO 1,423 0 1,485 137 4.4 0.0OREGON 13,258 530 11,666 1,614 .11.9 001.1WASHINGTON 26,091 157 25,395 429 .4.7 17381

REGION 10 TOTS 49,078 687 46,400 2,184 .50 217.7

U.S. TOTALS 987,547 794,911 844,875 877;690 •10.4 10.4
Lnterruptible Service: Service from schedules or contracts under which the seller is not expressly obligated to deliver specific volumeswithin a give, time period, and which anticipates and permits interruption on short notice, or service under schedules or contracts whichexpressly or by Umolicaticn require installation of alternative fuel sapability.

Source: Form ECU-SO, Alternative Fuel Demand Due to Natural Gas Curtailment.

4
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TABLE 5

'RESIOENTIAL 0E4I01r/46 6 CURTAILmENTS TO 260.080 C41ST00E68 FOR Tmf

ALL vnLumf6 Im NILLIONS OF CUOIC FffT (mmCF)

PRELIMINARY

11(610m
AND

6(401m6 82480. 0809 • maw)

1978-1979 PROJECTED
CHANGE

$TATE 1977.1976 AC10AL 1978.1979 P4OJECTE0
AS A PERCENTAGE OF

1977-1978 ACTUAL

0E1.1416168 CURTAILMENTS DELIVERIES CuRTAILmfmTS DELS CARTS

REGION 1
CnmmECTICT
mAlml

23,096
419

0
0

21,673
627

0
,,

-6.2
2,0

0.0
0.0

MAID
I. 1A/68061

63,616
2,873

0
0

63,073
2,937

,
n

0.7
2.2

0.0
0.0

010001 03
vfmrONT

10.663
638

0
0

10,364
809

n
u

-2.6
.3,5

0.0
0.0

RE6I06 1 TUTS 100,125 0 99,305 .1.2 0,0

REGION 2
NEW JERSEY 99,272 0 89,188 0 .10,2 0.0

NEW 0006 241,393 U 234,024 1 .3.1 0.0

6E610m 2 TOTS 340,669 0 323,212 0 -5.1 0.0

ReGlo.. 3
DELArArf 5,223 V 9,021 n .3.9 00

968m IC
MARYLAND

13,022
01,212

n 12,771
54,940

0 .1.9
-4.0

0.0
0.0

ff.. 213,401 0 199,673 .9) -6,3 0.0

VIRGINIA 43,567 0 43,160 -0.9 0.0

A vi66ImIA 08,613 0 34.319 .11.1 0.0

REGION 3 TOTS 371,042 0 350,105 -5.6 0.0

REGION 4
At. *6494 44.336 V 46.631 4 5.2 0.0

FLORIDA 11,062 0 10,536 -4.9 0.0

6106614
mfmTucar

73,46?
62,465

1,
L

66,293
57,254

-7.1
.6.4

0.0
0.0

6183 24,634 0 21.115 .15.0 0.0

. c.ROLIMA
8 CAROLINA

27,737
17,610

0
0

25,435
17.984

0 -6.3
1.0

0.0
0.0

0866681121 39,488 37,118 4, 6.0 no

62610. 4 TOTS 301,254 U 284.366 -5,6 0.0

1.26104 5
11.1.16013 367,800 0 330.193' -10.2 0.0

1.00A5.
61CrI6A.

129,561
257,168

0
0

129,776
241,mhl

0.2 0.0
(I

01..160.
°RIO

74,811
108,330

0
0

71,550
262,294

44.4
48.4

0.0
0.0

rISCOrS/. 86,032 0 0*, 187 0.2 0.0

5 TOTS

ff6/0. 6 .
66666666

1,223.746

06,696

0

0

1,141.040

33,646 0

.6.7

.7.6

0.0

0.0

LruT3/A6A 59.274 . 53,595 -9.6 0.0

4E. mEXICO
OrLAmomA

17.662
91,528 0

20,059
56.549 0

13.6
-4.8

0.0
0.0

TVIAS 174,356 0 166,192 .3.5 0.0

62.6106 6 TUTS 349,496 0 334.242 .4.4 0.0

62610. 7
1o44 72.631 0 69.422 0

646863 79,254 o 75,960 2.3 0.0

m18600rl 121,469 . 113,566 .6.5 0.0

6E044684 42,965 0 36,786

REGION 7 1013 311,334 0 297,738 .4.4 0.0

REM. 8
COLORADO
MONTANA

56,646
180.11

n
0

66,206
17,579 0

12.9
-7.4

0.0
0.0

. 0.801A 7,814 n 7,113 .9.0 00

a DAKOTA 6,669 0 0r270 0 -6.8 0.0

U0.
w000106

25,694
9.611 0

29,066
9,353

12.3
.2.7

0.0
0.0

6F6300 8 TOTS 125.646 0 133,567 6.1 0,0

810105 9
8RI20NA 19,653 o 25.576 . 30.1 no

CALIFooNIA 307,505 r 374,942 21.9 0,0

m8.41I
8E4404

640
8,096

4,
n

654
0010

0.9
10.1

0.0
0.0

66010w 9 TOTS

wEG100 10

335,901 0 409,982 22.1 0,0

ALASKA 8,138 0 4,204 2.0 0.0

106wn
00E60N

5,330
13,082

0
n

8,2/7
13,199

0 55.3
1.6

0.0
0.0

.65.1.610. 21,397 6 21,376 -0,1 0.0

NWON 10 TUT8 43,903 44 47010 7.3 0.0

0,8. TutALS 3,103.397 40 6.421,569 .20 0.0

1:69side0tia1 Category: Customers using natural gas in residential dwellings, including apartments, for hea
t, air conditioning, cooling,

water heatinn, and other residential umer.

Source: Form EIA-50, Alternative FUel Demend 0041 to Natural 
Gas Curtailment.
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TABLE 6

COMmERCIAL DELIVERIES I CURTAILmENTS TO END-USE CUSTOMERS FOR TNE METING SEASON (NOV . MAR)
ALL VOLUMES IN mTLLIONS 02 custc FEET (NRCE)

PRELIMINARY

RegroN
AND
STATE

REGION 1
CONNECTICT
MAINE
6434

NAMP8NRE
*MODE IS
VERMONT

REGION 1 TOTS

REGION 2
NEW JERSEY
New YORK

REGION 2 TOTS

REGION 1
DELAWARE
848m DC
mARYLAND
PENN
vIRO/NIA
N VIRGINIA

1477.1978 ACTUAL 1978.1479 PROJECTED

1978-1979 PROJECTED
CHANGE

AS A PERCENTAGE OF
1977-1978 ACTUAL

DELIvERIPS CURTAILmeMfl) DELIVERIES CURTAILNENTS mELs 0072

10.016 16: 9,040 31: .4.2 49,4
319 374 17.0 0,022,144 4: 31,118 56 4,4 34,7

1,735 1,763 0 166 0,02,185 0 2,040 0 .6,6 0,0509 0 908 0 .00 .83.4

36,909 207 16,892 187 0,0 86,3

38,942 2,110 12,061 3,334 .148 98078,831 3,036 17,461 6,174 .1,7 2.8

117073 7,145 109,946 6.108 .4,7 04,1

3,083 3 1,422 3 .7.7 1.93,877 0 3,079 0 0.1 0.09,194 154 9,246 132 .3,6 .14,3
72,136 2.258 90,041 1,002 .1,1 .34,4
11,040 1,669 13,720 1,111 .1.1 4,3
16,334 4 18,128 3 .12,3 .32.4

REGION 3 'TOTS 117,064

REGION 4
ALABAMA
KLORI04
GEORGIA
KENTUCKY
KTSS
N CAROLINA
$ CAROLINA
TENNESSEE

REGION 4 TOTS

REGION 5
ILLINOIS
INDIAN.
,..icH/GAN
K/NNE3004
0810
KISCONS/N

3,898 111,148 3,150 .1,8 .19,1

18,094 908 17,241 1,022 .4.7 12.912,960 85 02,791 88 .1,6 4,634,695 1.051 12,601 1,094 .6.0 3,0
24,272 2,227 22,483 1,153 .7,5 .28,412,258 80 11,436 36 .6.7
11.721 3,507 10.603 2,961 .4,0 13.17,990 268 7,664 307 .4.0 14,428,634 3,748 26,536 3,384 47,3 .10.4

150,625 12,125 141,303 11,810 .6.2 .3.5

144,467 2,730 077,205 2,930
61,606 1,474 50,489 1,084
140,030 210 133,271 349
41,250 7,905 42,253 7,186114,167 332 110,782 674
51,290 1,402 90,100 1,907

REGION 9 TOTS 575,009

RES1GA 6
*4* 46 363
LOU/S7ANA
NON wEvIOO
OKL400,4
TEXAS

REGION 6 TOTS

REGION 7
1064
KANsAs
mISSOURI
NEBRASKA

REGION 7 TOTS

REGION 8
COLORADO
NONTANA
N 066076
3 DAK0T,
UTAH
wYONING

REGION 8 TOTS

14,113 141,149

.7,2

.2.6

.4.8

.4.2

7,0
.26„4
66,0
.9.1
16,6
41.1

14,131 .99 ..1,3

22,143 20,443 .7:7 ..27021,713 
II

18,660 
6;

.14,1 .100,010,063 5 10,854 7.9 031,331,255 10,198 1; -5.2 .91,4
86,540 0 82,412 .4,7 .35,3

173,714 174 162,613 105 .6,4 .39.6

41,459 2,363 19,434 2,436 .4.4 3.1
32,233 825 29,836 222 .70 .73,1
53,273 1,996 47,548 985 410,7 .50.7
23,449 3,244 23,266 1,006 .0.0 .1.1

210,460 8,428 140,284 6,648 .6.8 .21.1

31,663 99 34,806 99 9,9 67,914,060 0 10,111 0 .7.8 0,0
7,581 578 7,474 536 .1.0 ..7e36,300 1.201 0.186 1,130 .1.6 .1,2
12,132 17 13,122 203 8,2 1088,2
6,466 0 6,012 10 .7,0 7730,2

75,032 1,855 11,110 1,965 1,5 1,0

REGION 4
ARIZONA 11,74/ 13,963 16.9 0,0CA11804614 137,491 49; 147,866 2,08: 7,1 321,0mAwAII 729 0 732 0 0,5 0,0NEVADA 2,214 0 2,237 o 00 0.0

REGNN . TOTS 152,107 405 160,803 2,082 8,3 121.0

REGION 10
ALASKA 5,013 

0 
4,101 0 21.7 0,0IOANC 1,683 0 1,544 21 .2,4 0,0OREGON 6,147 al 0,669 313 1,4 942.6w63N/NG10N 17,585 0 17,643 7 0.3 0,0

REGION 10 TOTS 38,028 45 17,998 341 3.1 653.8

... U.S. TOTALS 1,666,210 42,285 1,825,422 49,227 .1.8 0,7
Caurercial Category: Custimers engaged primarily in the sale of gmds or services.

,ourcee 0060 EI01-50, Alternative Fuel Demand 04114 to Natural 040 Clirtailment.
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TABLE 7

INDUSTRIAL DELIVERIES 6 CURTAILMENTS TO END-USE CU6TOMER6 FOR THE HEATING SEASON (NOV • MAR)

ALL VOLUMES IN HILLIONS OF CUBIC FEET (7110)

PRELIMINARY

REGION
AND
STATE

REG/ON I
CONNECTICT
MAINE
14116
O MAMPSHRE
RHODE 16
8E15001

1977.1978

DELIvE(IES

7,455
390

11,245
465
696
691

ACTUAL

CURTAILMENTS

922,

374
123

13:

1976.1979

DELIVENIE6

6,472
381

4,931
453
567
697

PROJECTED

CURTAILMENTS

1,611
0

462
161

12'3

1978-1979 PROJECTED
CHANGE

AS A PERCENTAGE OF
1977-1978 ACTUAL

DELS CURIO

.13.2 96.5
.2.3 0.0

. .11.7 29.1
.6.6 31.6

.1::: .101::

REGION 1 TOTS 20,962 1,556 06,501 2,578 .11.7 65.6

REGION 2
NEW JERSEY
NEw YORK

25,703
05,532

12,017
6,637

18,503
44,196

16,043
7,204

.28.0
.2.9

50.1
8.6

W
REGION 2 TOTS 71,234 18.653 02,701 25,247 .12.0 35.4

REGION 3
DELAWARE
WASH DC

1,653
265

1,455
0

1,535
265

1,697
0

.17.1
0.3

2.5
0.0

mARYLAND
PENN

20,101
124,556

6,602
14,866

24,373
134,356

5,311
14,977 21:: '30.:

At VIRGINIA 11,734 11.814 14,596 11,021 24,0 .6.1

W VIRGINIA 28,109 1,606 36,716 1,685 30.6 2.1

REGION 3 TOTS 166,696 36,982 211,845 34,891 13.5 .10.15

REGION 4
ALABAMA
FLORIDA

48,921
31,530

48,682
23,075

44,878
28,721

56,526
25,651 :::: ::::

GEORGIA 31,591 44,285 32.906 ws,tsa 0.2 2.3

KENTUCKY
KM

20,361
25,812

14,329
19,411

24,445
24,296

13,001
22,514

20.1
.5.4

.9,3
16.0

N CAROLINA
11 CAROLINA

10,217
15,696

39,636
31,907

12,362
15,200

36.639
30,336

69,9
.3.2

.3.0

.4.9

7E11E66E1 35,009 31,220 33,756 29,342 .3.6 .6.0

REGION 4 TOTS 219,136 252,750 217,066 254,296 .0.9 2.6

REGION 5
ILLINOIS 179,377 25,374 172,366 33,452 .3.9 33.8

INDIANA
MICHIGAN

84,923
137,529

16,396
6,848

82,840
134,717

14,342
6,753

.2.5

.2.0
.120
.1.4

8/06E601A
0110

24,438
147,429

18,046
26,108

18,658
196,777

21,681
9,500

.23,6
34.8

20.1
.66.2

WISCONSIN 46,710 10,780 64,019 12,095 .4.0 12.2

REGION 5 TOTS 640,011 105,551 671,391 96,324 4.8 .6.6

REGION 6
ARKANSAS
LOUISIANA

45,329
142,079

25,620
53,595

44,100
128,907

27,646
59,510

3.0
.9.3

7.1
11.0

NEW MEXICO
OKLAHOMA

15,046
80,186

1,476
2,960

13,826
87,305

2,581
2.303

.8.1
8.9

77.5
.22.2

TEXAS 534,476 5,526 516,032 8,599 .3.5 55.6

REGION 6 TOTS 617,120 69,176 792,171 100.648 .3.0 12.9

REGION 7
I01.4
KANSAS

43,853
71,466

15,223
21,490

43,954
76,705

15.211
20,566

0.2
7.3

0.2
.4.3

MISSOURI 32,237 20,746 33,086 18,007 2.6 .13.2

NEBRASKA 19,615 6,711 15,666 5,976 0.3 .31.4

REGION 7 TOTS 163,173 66,170 169,411 59,796 3.8 .9.6

REGION II
COLORADO 21,109 640 21,410 1,443 1.4 71.8

MONTANA
N DAKOTA

10,161
sae

3,003
436

1,352
633

2,807
517

-8.1
15.6

.6.5
18.6

I DAKOTA 1,775 2,237 1,227 2,034 .30.9 .9.1

UTAH 15,061 1,936 13,205 3,456 .14.6 76.5

WYOMING 11,796 1,750 11,380 2,060 .3.5 19.0

REGION 8 TOTS 60,871 10,201 57,207 12,338 .6.0 21.0

0
REGION 9

ARIZONA
CALIFORNIA

18,640
143,901

4,460
1,772

11,606
140,311

12,405
9,335

.38.4
.2.5

178.1
426.7

MANAII 0 0.0 0.0

NEVADA 4,67: 36: 6,07: 652 20.8 79.0

REGION 9 TOTS 167,612 6.596 157,998 22,391 .5.7 239.4

REGION 10
ALASKA 20,136 0 14,621 0 .27.4 0.0

IDAHO 13,713 0 13,659 116 .0.4 0.0

OREGON
wASHING7ON

23,704
35,775

485
157

22,590
34,814

1,305
422

.4.7

.2.7
169.0
166.8

REGION 10 10111 93,330 642 85,663 1,642 .8.2 187.0

... U.S. TOTALS 2,140,545 590,276 2,444,582 617,355 0.2 0.6

Industrial Category: CUStGrers engaged primarily in a process which creates or changes raw or unfinished materials into another form or

product.

Source: Form EI2-50, Alternative Fuel 00840000040 to Natural 344 Cu
rtailment.
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TABLE 8
ELECT UTIL DELIVERIES S C0107444E676 75 E.D.uSE CuSTO.E.$ rnk

ALL VDLu.ES I. .ILLIONS ui CusIc FEET

PRELIMINARY

REGIO"
ARD
STATE 1977.1974 ACTUAL 1978.1979

OLLIdtsIE3 00147A1-4E473 OFLTVF4TE3
sEGIOn 1

ImF mEATING sEASO.
144C4)

RwUJELTEV

CURTAIL.E.IS

(N. . 444)

1978-1979 PR0JECTED
CHANGE

As A PERCENTAGE OF
1977-1978 AcTuAL

OILS CARTS

ConnECTICT 3 o 3 0 0.5 0.0.41.E 0 0 n 1 0.0 no.4114
m mAMPSM4E

64: 177
0

65
0

546 -90.0
0.0

201.1
0.0.006 IS 0 0 0 0.0 0.0*560057 tg o 20 o 5.4 0.0

.EGIU. 1 TUTS 471 177 44 S46 .45.9 209.1

WEGTO. 2
NE. JEws47 1.093 4,090 220 5,261 .79.1 3.3,044 1,309 10,271 756 15.664 .41.5 62.3

.4810. 2 TOTS 2,403 15,361 994 21.929 -98.6 92.8

106/On 3
DELA.AkE 3 47 2 dh -24.6 .2.5mdas DC 0 0 0 n 0.0 0.0541.7LA.P
PEmm

11
190

1,949
502

n
167

I.A61
502

.1000
-U.S

0.6
0.0,1.01.1A 42 443 0 445 .100.0 9.5

• 71.01.1A 1 0 5 305.2 00

tEGIOs S TOTS 247 2,441 1 71 2,444 030.7 1.9

665008 1
ALAS.. 1,51. 3.334 2.457 3,534 56.9 0.0EL0.154 7,401 21,419 4,515 19,442 -3.7 -7.30E0.014
9E5TuC9v

1,475
1.793

4,402
259

757
140

5,93?
33?

.44.1
.91.5

.25.4
28.3n163

m CAROI.I.
3,341

0
n0,765

1n2
1,00440

0
42,435

102
-64.1
0.0

SO
0.0$ CA.DLI.A

1EsnE311EE
779

1
60,553

0
0
1

11,476 -100.0
1.1

.62.4
0.0

v4G1ON 4 TOOTS 16,794 109.434 11.93n 54,757 .29." .19.5

4EGTO4 S
ILLI.IS 9,732 7,56n 3,0010 7,707 .07.3 2.014014.'.4 10m 5(00 lbo 4402 40.5 410.6
41Cml.e. 11,057 394 01.412 4t1 -12.6 .22.4p/m0E5070
0.10

609
949

12.644
163

544
305

4039
251

.10.4

.69.1
.28.5
54,6

.I4C0.47. 4,344 5,591 1,773 7,45h .99.6 39.0

mEGIOn 100$ 24,343 27,004 17.21? 25,844 430.4 .4.6

05610" ft
41.4.443 2,093 61,445 2,130 62,441 3.0 2..

.4. 05800,
.3.218
17,516

69,636
5,044

89,106
15,0.97

71,404
0,571

.4.3

.4,1
2.5

.27.304,4004A 101,391 gap 92,900 305 .3.3 .57,6975,926 a ,660 535.713 11.617 .7.0 192.2

.2412, F TUTS 790,042 142,720 73,0.44 I92,077 .5.9

460/59 7
10.4 2,117 ?5,526 2.699 23,507 27.0 .7,g44.348 ino7o 45,976 24,786 51,441 .6.4 11.941330001 3,6,13 25,541 1,444 27,440 .55.0 7.4"5 04040N0 3,041 29,344 2,443 25,465

REGIO“ 7 TOTS 39,560 126.931 15,602 124.493 -10.0 1.9

41010. 8
C0'1.0411141 9,431 1,175 7.692 2.490 .21.8 111.8"0.73m.
O ((ORION

100
14

123
SS

109
29

194
44

8.2
112.9

25.6
-29,9$ ;)46073 449 124 0.0 .47,0u74,. 2,355 359 054 396 .64.5 7.1..00010*0, 2. 24 .0.1 0.0

986/2, s 1413 12.324 2,676 8,713 3,2,2 .09.3 1..d
45/0,0 V
4vI7041 4,953 51, 17,957 .92.0 11.2• CALIFUN.TA
m4mATI

88,593 264,710 34,590 424,430 060.4 24.2
0.0mfy401 7,247 7,1,1 4.3b2 7.3.1U 29.3 .1..

WE5I05 9 1UI3 107,792 265.562 44,470 354,991 ..56,7 23..

4E610. TV
4(434. 7,90743 7,215

34
0
r

-1,e
0.5

(0,0
00

0,43.10.074..
0
u o

0.0
o.o

0.07
o.n

"TOTS 7,137 're!. .1.2 1,0
ste. 0.8. 707460 1,400,9Sb 7'•4,14? 462,474 779,990 -14.4 9,3

Electric Utilities Category: Establishnents engaged in the generation. transmission, and/or distributice of electrical energy.

00va,e; Ppm EZA,50, Alternative FUel Demand Due to Natural Gas Curtailment.
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TABLE 9

DTMER OELIVERIES II CURTAILMENTS TO IND•US1 CUSTOMERS FOR THE MEATING SEASON

ALL VOLUMES IN MILLIONS OF CUBIC FEET (MMCF)

PRELIMINARY

REGION
AND
STATE 1977.1978 ACTUAL 19740979 PROJECTED

(NOV . MAR)

1978-1979 PROJECTED
CHANGE

AS A PERCENTAGE OF
1977-1,78 ACTUAL

DELIVERIES CURTAILMENTS DELIVERIES CURTAILMENTS OILS CURTI

REGION 1
CONNECTICT 17 0 11 0 0.3 0.0

MAINE 103 0 106 0 3.1 0,0

M413
N urmraNRE

1,199
str

204
120

401
III

330
132

m24.9
.40

62.0
9.4

RHODE /5
VERMONT

0
215 1

0
212 3

0.0
'(.5

0.0
0,11

REGION 1 TOTS 1,651 363 1,347 447 .18,4 31,0

REGION a
NEW JERSEY 329 932 188 933 .4140 0.0 •

NEW YORK 14,026 826 13,559 377 w3,3 w34.3

3. REGION a TOTS 14,354 1,738 13,747 1,310 .4,2 w23,3

REGION 3
DELAWARE
MASK DC

0
1,362

0
0

0
1,349

0 0.0
0 00.9

0.0
0.0

MARYLAND 3,016 1,733 3,143 1,33/ 4,2 .13,1

PENN 4,847 All 4,774 469 0.5 18,41

VIRGINIA 1,853 1,231 1,677 1,386 .9,5 12.6

., . VIRGINIA 5 3 3 5 0.4 56,3

REGION 3 TOTS 11,083 3,782 10,948 5,897 .1.2 .2.4

REGION 4
ALABAMA 2,03S 15 1,171 12 012.8 09.2

FLORIDA 3,074 241 4,722 331 w6.4 45.2

GEORGIA
KENTOCKv

3,768
3,808

2,015
391

3,763
3,801

2,013
324

.0,1
0.0

0,0
07,0

MISS 3,786 0 3,960 0 4,6 0.0

N CAROLINA
II CAROLINA

351
tolar

580
824

311
1,404

612
517

.11.4
rt..

5.6
rt..

TENNESSEE 1,406 1,449 1,712 1,043 .10.2 m15.1

REGION 4 TOTS 28,176 3,516 20,857 5,111 m1.9 '5,3

REGION 5
ILLINOIS
INDIANA

96
1,131

123
131

116
1,079

159
144

.10.2
.4.6

27.3
4.6

MICMIG4N
MINNESOTA

667
2,295

0
1011

703
2,011 1,549

0 90
-4a

000.0
11.6

OHIO 4,636 238 4,459 271 6.5 14.3

4/SCONSIN 1,140 1,439 1,262 1,331 10.7 .7.5

RESION 5 TOTS 9,912 3,317 10,170 3,454 1.9 1,1

REGION 6
ARKANSAS 121 0 66 11,46.11 0.8

LOUISIANA 6,125 0 6,017 •1.1 0.0

0,1m MEXICO 7,100 0 7,351 6,4 0,0

OKLAHOMA 2,299 2,011 0 2,1 0.0

TEXAS 19,612 7 19,971 1.1 469,9

REGION 6 TOTS 35,267 35,612 1.0 440.9

RIG/ON 7
IOWA
KANSAS

549
1,544

756
206

511
2,530

773
240

0.0
.0.8

8.3
36,1

m/IISOURI
N AAAAA KA

733
616

247
21

974
451

20
21

33.0
m31.0

.93.0
m3.4

REGION 7 TOTS 4,619 1,270 4,471 1,094 .0.4 03.8

REGION 4
COLORADO 14,965 130 13,224 148 1.7 11,1

MONTANA
N DAKOTA

543
211•

0
61

445
361 54

0 m11.1
/11.1

0.0
050

8 DAKOTA 04 41 74 39 .11.3 08.7

UTAH
WYOMING

1,314
453

S
a

1,473
793

122 m1.7
9 w7,3

2112.9
405,0

REGION 8 TOTS 14,2.5 ars 14,370 422 0.7 19.4

0 414/01
ARIZONA 1,776 0 2,336 0 44.0 0.0

CALIFORNIA 2,064 38 1,338 41; m410 1011.1

MAWAII 19 0 19 m1.0 0.0

NEVADA 53 0 74 0 44.6 0.0

REGION 9 TOTS 3,914 31 3,963 417 1.4 1011,1

REGION 10
ALASKA 2,61: o 2,55: 0 m1.2 4.0

IDAHO 0 0 0.0 0.0

OREGON
WASHINGTON 1,587

0
0

0
1,638

0 0.0
0 3.1

0.0
0.0

REGION 10 TOTS 4,207 0 4,197 0 .0.2 0.0

.45 U.S. TOTALS 123,366 16,321 123,713 16,115 .1.3 .1.3

Other Category: Minicipalities and governnect agencies.

Source: Form EI0-50, Alternative FUel Demand Due to Natural Gas Curtailment.
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ATTACHMENT 3

REGIONAL ANALYSIS OF THE POTENTIAL FOR 

PROPANE SHORTFALLS 

Region I 

o Storage capability amounts to 3.3 million barrels.

o Historical heating season demand amounts to 4.8 million

barrels.

o Import terminals are located at Everett, Massachusetts,

Portsmouth, New Hampshire, and Providence, Rhode Island.

o Few localized spot shortages similar to those occurring

during 1976-77 severe weather conditions which delayed

deliveries over secondary roads to end users could occur

if the 1978-79 winter is of severity comparable to that

of the 1976-77 winter.

Region II 

o Storage capacity nearly equals the total 1976-77 heat-

ing season deliveries.

o Import terminals are located at New York City Harbor,

near Philadelphia, Pennsylvania, and Newington, New

Hampshire.

o Texas Eastern Pipeline with a capacity of 78,000 barrels

per day serves the region.

o Few localized spot shortages similar to those occurring

during the 1976-77 severe weather conditions which

delayed deliveries over secondary roads to end users

could occur if the 1978-79 winter is of severity com-

parable to that of the 1976-77 winter.

Region III 

o Storage capacity amounts to 2 million barrels.

o Seven million barrels of propane were delivered within

the region during the 1976-77 heating season.

o Import terminals are located at Philadelphia,

Pennsylvania, and Norfolk, Virginia.

,o Texas Eastern Pipeline system with a capacity of 40,000

barrels per day serves the region.
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o Supply shortfalls comparable to those experienced
during periods of extreme cold weather during the
1976-77 winter could reoccur if the 1978-79 winter
is of severity comparable to the 1976-77 winter.
This could result from the need for the pipeline to
go on allocation during periods of peak winter demands.

Region IV

o Most susceptible of all regions to supply shortfalls
related to limitations on transportation systems.

o Storage capacity is limited and is not strategically
located. Eighty percent of storage capacity is located
in Mississippi.

o Import terminal is small and not strategically located
(Miami, Florida).

o The Dixie Pipeline with a capacity of 392,000 barrels
per day serves North Carolina, South Carolina, Georgia,
Alabama, Mississippi, and other States. Half of pipe-
line capacity is used to supply Alabama and Mississippi.
Therefore, capacity remaining to serve Carolinas and
Georgia is limited. No pipeline transportation system
is available to serve Kentucky and Tennessee.

Capacity of Dixie Pipeline increased since the 1976-77
winter but increase may be inadequate to satisfy pro-
jected demand for winter of severity comparable to the
1976-77 winter in Carolinas, Tennessee, and Kentucky.

o Shortfalls could reoccur in this region (in these
States) if the severity of the 1978-79 winter is com-
parable to that of the 1976-77 winter.

Region V 

o Storage capacity is limited to a volume approximately
one-third of the local demand during periods of peak
demand equivalent to the 1976-77 winter.

o Import terminals located within this region: none.
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o Five major pipelines provide adequate capacity to
supply demand greater than the demand during the
1976-77 winter.

o Only localized short-term shortfalls in certain
States similar to those that occurred during the
1976-77 winter could occur if the severity of the
1978-79 winter is comparable to that of the 1976-77
winter.

Region VI 

o The U.S. petroleum industry for production, storage,
imports, and transportation systems is concentrated
within this region.

o No shortfalls are anticipated within the region.

Region VII 

o Storage capacity within this region exceeds deliveries
within the region by a large margin.

o Five major pipeline systems traverse the region.

o No shortfalls anticipated within the region even if
the 1978-79 winter is of severity comparable to that
of the 1976-77 winter.

Region VIII 

o This region is adequately supplied by local refineries,
by the Phillips Pipeline, and by railway tank car
transportation systems.

o No shortfalls are anticipated within this region even
if the 1978-79 winter is of severity comparable to
that of the 1976-77 winter.

43-130 0-79-9
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Region IX 

o A large import terminal is located at Los Angeles,

California.

o Fifty refineries, 20 of which are major, are located
within the region close to the market.

o The climate is temperate, 80 percent of the total
deliveries are local, and there are little or no
surges (peaking) in demand. Transportation systems
capacity are adequate to satisfy demands.

o No shortfalls anticipated within the region.

Region X 

o An import terminal is located at Ferndale, Washington.

o Historically, the total demand for propane within the
region is small.

o No shortfalls for propane occurred during the last

two winters. No shortfalls anticipated within the
region.

•
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Question 2 

Please provide us a copy of the "recommendations" approved by
Mr. O'leary on August 23 and referred to in his September 19
letter to us.

AnSwer

The recommendations approved by Mr. O'Leary are included in
the DOE Emergency Preparedness Task Force Report, Attachment A.

The basic issues decided by the Deputy Secretary are included
in the Action Memorandum preceding the Report. Section IV of
the Report, Recommendations (p.14), includes a more thorough
discussion of the DOE emergency preparedness organization and
management concept.

Question 3 

Please provide a copy of the report (and all related documents)

and recommendations of Major General Leslie W. Bray, Jr., con-
cerning petroleum embargoes and indicate who participated in

this study, when it took place, and its cost.

Answer

The report and recommendations of General Bray may be found

at Attachment B. Participants in the study were Leslie Bray

and Edward Timperlake of The Analytic Sciences Corporation.
The study was commenced on May 11, 1978, and completed 6 weeks

later. The cost of the report was $9,910.

In summary, the Bray report recommended (at Section 4):

o Establishing a planning system which includes a pro-
cess for timely identification and resolutions of
major policy issues and options.

o The planning system should not modify or revise
existing assignment of responsibilities on DOE
organizational structure.

• System should specify product to be produced.

o Monitor and ensure specific reporting mechanisms to

identify deficiencies.

• Establish a senior level management review structure.

Question 4 

Please provide a copy of the Task Force report and recommenda-

tions and indicate who participated in that study, when it took

place, and its cost.

Answer

a. A copy of the Task Force Report and recommendations is

included at Attachment A.
I.

b. Emergency Preparedness Task Force participants:

Co-Chairman William S. Heffelfinger, Director of

Administration
Eric Fygi, Acting General Counsel

Members* David Bloom, Policy and Evaluation

Berton Roth, Procurement and Contracts

Management
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Bryan Siebert, Defense Programs
Tom Isaacs, Devense Programs
F. Raymond Zintz, Environment
Anthony Cordesman, Resource Applications
Robert Pressley, Economic Regulatory
Administration

James Morris, International Affairs
William Heavey, Federal Energy Regulatory
Commission

Andrew Zausner, General Counsel
K. Dean Helms, Administration
Charles W. Curtis, Administration

*Though not formal members, the task force also worked
with James Furse, Intergovernmental and Institutional
Relations, and Robert Volk, Energy Information
Administration.

The study took place during the period of February 6,
1978, through August 14, 1978.

d. The study cost is estimated at approximately $37,600.
It should be noted that this is strictly an estimate.
No records were maintained on the cost of the study.
It should be noted that the study was done by DOE
personnel with no contractor assistance.

Question 5 

The IG called for a DOE coordinator residing at the Deputy
Secretary/Undersecretary level. Mr. O'Leary responded by
assigning this responsibility to the Director of Administration.
The Assistant Secretary for Policy and Evaluation has been
assigned "responsibility to coordinate overall energy emergency
planning."

Both of these officials have numerous other duties. They
cannot possibly perform those and these added responsibilities
well. Something is bound to suffer. Further, neither has line
responsibility over other DOE officials. Finally, it is not
clear why two officials are needed in place of one, nor is it
clear who is in command at any given time. Which of those
officials, for example, would a State official or industry
official contact in the case of an emergency and which one
would we look to as the one responsible for an action or
failure thereof?

We request your comments on this matter of coordination.

Answer

In discussing DOE's emergency preparedness activities it is
important to distinguish among: (1) those which are directed
at dealing with energy emergencies, such as a coal strike or
an interruption of petroleum imports; (2) those which address
other types of emergencies with which DOE is concerned, such
as operational and natural phenomena (disaster) emergencies
which affect Departmental facilities and operations, and
emergencies involving nuclear weapons; and (3) those which
involve the overall administrative coordination of emergency
preparedness activities. The responsibility for coordinating
the Departmental response during an energy emergency has been
vested in the Energy Management Emergency Group (EMEG) which
is chaired by the Assistant Secretary for Policy and Evaluation
(ASPE). The Deputy Secretary will settle matters which cannot
be resolved within the group. A description of the responsi-
bilities of this group can be found in the Emergency Preparedness
Task Force Report of August 14, 1978, page 65.

In addition to establishing the EMEG, which functions only
during an energy emergency, the Department has formalized its
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energy emergency policy and planning activities by establish-
ing a system to develop emergency planning policy and to coordi-
nate the development of emergency plans or components of plans
for use by the EMEG should an energy emergency situation arise.
This system is governed by the Emergency Policy Committee (EPC)
which also is chaired by the ASPE. It is through this committee
that the ASPE fulfills his role of being responsible for emer-
gency preparedness policy and his responsibility to coordinate
overall energy emergency planning. (See Attachment C for a
draft statement of the Energy Emergency Planning System (EPS).

In the case of non-eneru,emergencies the responsibility for
action, subject to overall policies established by the EPC,
lies with other DOE offices. Responsibility for ensuring pre-
paredness for continuity of Government in national emergencies
is given to the Director of Administration (AD), response to
operational and natural phenomena emergencies is the responsi-
bility of the Assistant Secretary for Environment (EV), and
response to emergencies involving nuclear weapons, terrorists
and security threats is assigned to the Assistant Secretary
for Defense Programs (DP). The Emergency Preparedness Task
Force Report describes more fully AD's and EV's assignments
in these roles beginning at pages 47 and 52, respectively.
(The report does not go into detail concerning emergencies
related to nuclear materials and security threats.)

The Director of Administration has been given Emergency

C.:or=inator (EC) res.?onsll:y, a aescription or 'erica

can be found in the Emergency Preparedness Task Force Report

of August 14, page 40. The DOE Emergency Coordinator role

is to provide a focal point for general and administrative 

coordination, overview, and monitoring of overall DOE emergency

preparedness activities and programs. The EC does not direct the

Department's operational responsibilities during an emergency.

The EC for DOE has responsibility for, inter alia, coordinating

DOE participation in interagency emergency task forces, working

groups, and committees for coordinating with external EP agen-

cies and for coordinating with other DOE officers.

The time which the Assistant Secretary for Policy and Evalua-

tion or the Director of Administration will have to devote to

these activities will not adversely affect the quality of the

work put out by their offices. In non-emergency situations,

their personal involvement will be that of executive manager

and coordinator. Thus, in the case of energy emergency

planning, the major responsibility for developing specific

response plans rests with those Assistant Secretaries who sit

on the EPC, while the day-to-day coordination of planning
activities will be the responsibility of the PE staff. In
actual emergency situations the nature of the Department's
activity will change in order to deal with the situation at
hand and to provide whatever support is required to the
Secretarial Principals. In such an event, the various
Assistant Secretaries and Administrators will, as appropriate,
shift the focus of their activity and commit the required

personnel and other resources to the emergency effort,
subordinating other, less important activities. The ASPE,

having no direct program management responsibilities, has
the gretest flexibility to shift resources to address an

emergency situation.

During energy emergencies the Economic Regulatory Administra-
tion (ERA) has the operational responsibility for issuing and

implementing appropriate regulations, providing technical
assistance to States, and working with industry officials to
ameliorate energy impacts. In order to facilitate and expedite
this process, ERA established the Energy Emergency Center as
the focal point for initial contacts with State energy office
officials. The ERA Office of Utility Systems acted as the
focal point for contacts with State regulatory commissions.
As the coordinating unit, it would be the responsibility of
the EEC to provide information to States, refer the action
to the appropriate program office and keep other DOE offices
involved in emergency preparedness (e.g., Secretary, ERA
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Administrator, Coordinator, etc.) informed of Federal/State
actions being taken, status of energy situation, etc. ERA's
Offices of Fuels Regulation and Utility Systems have long
established relationships with industry representatives and
State regulatory commissions. These offices comprised the
Task Forces described in the GAO report as effective means
for dealing with energy emergencies. These relationships
would continue in the event of an energy emergency situation.

This role does not conflict with that of AD and PE as designed
in the Emergency Preparedness Task Force Report.

Question 6 

In response to Draft Finding No. 3., the General Counsel's
office said:

DISCUSSION: In the course of the discussion of the
finding, two legal questions are raised. The first
concerns the need for OGC to resolve whether there is
a conflict of interest problem posed by utility com-
pany operating executives serving as U.S. Government
employees without compensation affiliated with the
Emergency Electric Power Administration (EEPA). A
formal inquiry raising this question has only fairly
recently been sent to OGC and this office is presently
working on a response.

The second legal question raised in the discussion of
this finding concerns the delegation of emergency powers
for the Secretary to the EEPA. OGC has not determined
whether the delegation by the Secretary of Interior to
the predecessor of EEPA has continued vitality. The
simplest way to resolve the ambiguity would be for the
Secretary to execute a delegation of powers to the EEPA.
Typically, DOE delegation orders contain "savings" pro-
visions, whereby any actions taken by the delegate con-
sistent with the order, but taken prior to the order,
are ratified, cc that the lack of a formal delec:ation
would not of itself necessarily render the EEPA unable
to operate in an actual emergency.

Please provide us a copy of the General Counsel's response
to these "legal questions." If the response is not yet com-
pleted, please indicate why, stating precisely when the
General Counsel began to consider it, where it is located
within OGC, and when the responses will be provided to us.

We also request the OGC "response" or similar information as
to its status concerning Finding No. 7 of the IG.

Answer

There are no documents constituting a General Counsel "response"
to the legal questions raised in the discussion of the Inspector
General's Finding No. 3.

With respect to the conflict of interest question, it was
determined that an Attorney General opinion had addressed
this issue. See Attachment D. In short, that opinion led
the General Counsel's office to the conclusion that while
EEPA could function as a planning entity, it could not be
utilized in an emergency because of the prohibitions of
18 USC Section 208. As a consequence, it was decided that
legislation amending Section 208 would be sought in any

'emergency requiring the functioning of EEPA.

With respect to the legal questions concerning the delega-
tion of the Secretary of Interior's powers to EEPA and its
continued validity, it was determined that in the event of
an emergency requiring the functioning of EEPA such delega-
tion as would be necessary could be made.
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Therefore, from our perspective the legal qu
estions have

been resolved, although certain actions 
would be required

to be carried out, both by the Department 
and the Congress,

before EEPA could fully function in an 
emergency.

With respect to similar information conc
erning the status

of IG Finding No. 7, the OGC has determi
ned that no legal

barriers exist to prevent the transfer of 
information to

States; it is an EIA policy decision (see At
tachment D-1).

The EEMIS Program Plan calls for develop
ment of data sharing

arrangements with States in FY 1979, and 
access on a allot

basis by winter 1979.

Question 7 

What is the current status of the location of the 
DOE Emergency

Operation Center in the Forrestal Building?

Answer

Space sufficient for accommodating the emergency 
needs of all

DOE Headquarters elements has been set aside in 
the east wing

of the basement of the North Building in the 
Forrestal complex.

A detailed space utilization and floor plan 
has been prepared

and is being used to determine the engineering a
nd architectural

requirements of the center.

Upon completion of internal review and determina
tion of scope

of work, we will request GSA to contract for arc
hitecture,

engineering, and construction services. Presently, we esti-

mate that construction will begin in 6 months.

During the interim, the Department will continue to maintain

its 24-hour Emergency Operations Center in Germantown to

respond to nuclear, terrorist, environmental and certain

related energy emergencies.

Question 8 

In response to Finding No. 10, the ERA states an "operations

manual" was being prepared. What is its status? Who is pre-

paring it? Is a contractor involved? What is its cost and

purpose?

Answer

Purpose: The purpose of the operations manual is to:

a. Formalize and further develop the energy emergency

management capabilities and operations of the ERA.

b. Consolidate delegation of authority and mission and

function statements to identify roles and responsi-

bilities of each DOE division involved in emergency

preparedness and the resultant interaction between

ERA and these divisions during energy emergencies.

c. Provide a mechanism to track all activities of the

ERA operations center and maintain a measure of

quality control of the coordinated activities and

to eliminate gaps and duplication to insure efficien

and timely response to emergency situations.

Status: The following tasks related to the development of

the operations manual have been completed:

a. A Review Committee of representatives from DOE ele-

ments which have emergency management responsibilities

has been formed and briefing held on September 22, 1978,

on the manual's objectives, content, and schedule.
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b. Workplan developed and distributed to Review Committee.

c. Interviews completed with appropriate DOE and other
Federal agency staffs.

d. First deliverable is in preparation and is due in late
November describing roles and responsibilities of
various organizational units and their activities
related to fulfilling these responsibilities. In
addition, the draft report will identify the input
and output of each activity.

The schedule for completion of tasks has been adhered to. The
manual will be completed in late December 1978.

Manual Preparation: ERA's Energy Emergency Center is responsi-
ble for the preparation of the operations manual and is being
assisted by Jack Faucett Associates. The contract cost is
$145,727.

Question 9 

What is the current status of the revisions of the WEEP Guide,
the cost thereof, and the identity of the contractor? Please
explain why this revision is being made with contractor
assistance and indicate if it was a sole source contract.
Also, state the cost of the contract and its term.

Answer

Two contractors and one DOE laboratory performed tasks support-
ing the revision of the Energy Emergency Planning Guide. FORTE,
Inc., provided graphic services and began work in April 1978.
Systems Consultants, Inc. (SCI) provided technical assistance
in guide revisions and started in August. The total cost of
the two contractors was $11,483. In addition, Argonne National
Laboratory also provided technical and analytical support at a
cost of $8,800. The FORTE contract was competitively awarded
through DOE Administrative Services. The SCI work was provided
under an existing DOE contract.

The contract support was required because of limited availa-
bility of in-house resources and the need for rapid response.

The results of this effort were judged inadequate and DOE made
the decision not to distribute the document in its present form.

However, by the'end of December 1978, we will have the opera-
tions manual referred to in Question 8 and the first phase of
a handbook for distribution to Federal and State officials.
A final handbook will be distributed by the summer of 1979.

Question 10 

How many positions within each office of the DOE with energy
emergency preparedness duties are now available on a full-
time basis for that purpose and how many of these positions
are vacant?

4

•

4
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Answer
Total

Filled Vacant
Organization Positions

Administration 4 3 1

Policy and Evaluation 8 5 3

Economic Regulatory Administration 36 281/ 8

International Affairs 1 1 0

Energy Information Administration 162/ 53/ 14

Federal Energy Regulatory

, Commission 1 1 0

Resource Applications 1964/ 164 32

General Counsel 17 17 0

Total 279./ 224 58

1/ One detailed to Federal Preparedness 
Agency.

2/ Four data support positions are include
d. In addition,

the Department is reviewing EEMIS progr
am requirements

for up to 15 additional full-time perma
nent positions to

be provided through internal DOE reallo
cations for direct

program activities.

3/ Of these, two are permanent employees a
nd three are

detailees.

4/ Strategic Petroleum Reserve--113 positi
ons in the field;

83 in headquarters.

5/ While these are the positions devoted 
to energy emergency

preparedness on a full-time basis, others 
devote part of

their time to such matters. In addition, in an actual

emergency situation, whatever manpower is 
deemed necessary

would be assigned to responding to the 
emergency.

Question 11 

(a) Who prepared the EEMIS Program Plan? If contractors were

involved, identify them, indicate their duties, state

whether they were sole source, the term of the contra
cts,

and the costs.

(b) How many positions within DOE are for EEMIS and how many

of those positions are filled?

(c) Please provide a detailed explanation of the planned use

of funds in FY 1979 for EEMIS.

Answer 

(a) The EEMIS Project Office prepared the program plan with

support from the Computer Sciences Corporation (CSC)

which provided inputs to the preliminary draft of the

EEMIS Program Plan (dated September 1, 1978). The con-

tractor was tasked to support the EEMIS Project Offic
e

in the preliminary analysis of data requirements, sys
tem

development concepts and production of the Program 
Plan

document. The work was tasked (Task 5864 EEMIS Program

Plan) under contract EA-77-C-01-6033, a task order co
n-

tract set up by the DOE Office of the Controller f
or

management planning support. The initial amount of this

task was $187,000, and the project was to run from
 June 6,

1978, to December 31, 1978. However, CSC's effort was
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not considered adequate and their work was terminated on
September 15, 1978. The amount of $121,000 had been
expended on the task prior to its termination. The EEMIS
Project Office has completed all subsequent work on the
Program Plan in-house.

(b) Currently, there are 16 positions in EIA for EEMIS. In
addition, the Department is reviewing EEMIS program
requirements for up to 15 additional full-time permanent
positions to be provided through internal DOE realloca-
tions for direct program activities. Two of the existing
positions are filled on a full-time permanent basis.
Additionally, there are three detailees in the EEMIS
Project Office from other parts of DOE.

(c) Two major EEMIS development efforts are planned by EIA
for FY 1979; the estimated cost will be about $4 million.
The first effort to be provided by the Brookhaven National
Laboratory, is to provide a suitable EEMIS data structure,
access the modelling, forecasting and simulation devices
needed to support EEMIS, and the development of an infor-
mation development/collection strategy. The second effort,
general systems development, is to provide an interim EEMIS
capability (as limited-scope operational system using
currently collected data) and to complete design specifi-
cations for the full-scale EEMIS. This will be a competi-
tive procurement.

Three additional efforts are envisioned. An agreement
is to be negotiated for $25,000 with the National
Governors' Association to support EEMIS liaison efforts
with the State energy offices. This agreement is to
provide on-going State participation in EEMIS development
efforts and to define criteria for selection of EEMIS
pilot States. A similar working relationship with the
National Association of Regulatory Utility Commissioners
will be supported, to provide liaison with State regulatory
offices. It is estimated that this effort will cost about
$15,000. A third agreement is to be negotiated with the
Minnesota State Energy Office to provide for special
planning and research services concerning the modelling
and data structure of EEMIS. The estimated cost is
$9,000.

In addition, contracts to support the design and interim
implementation of an EEMIS monitoring and communication
system between State and Federal organizations during
energy emergencies will be awarded by ERA in FY 1979 for
Energy Emergency Center operations. This effort is closely
coordinated between EIA and ERA. The estimated cost is
approximately $950,000.

Question 12 

The GAO report contains a number of recommendations. Please
state what the DOE plans to do to implement each one and the
timetable for such implementation.

Answer

The Department of Energy was forwarded a copy of the GAO
Report on November 8, 1978. Many of the GAO recommendations
are already in the process of implementation; others are under
consideration.

A timetable for implementing each recommendation will be for-
warded under separate cover.
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Question 13 

Please provide a table showing all con
tracts entered into

by the DOE and FEA during FY 1977, 197
8, and 1979 with the

use of emergency preparedness funds. 
The table should

(a) identify the contract by number and pu
rpose,

(b) identify the contractor,

(c) give the term of the contract,

(d) describe the duties or tasks of the 
contractor and the

timetable for each and state if he m
et the timetable,

(e) state the cost of each contract,

(f) state who within FEA and DOE monitor
ed each such con-

tract, and

(g) other pertinent data.

Answer

Information requested is provided in a
ttached tables for

FY 1977 and FY 1978. No contracts have been awarded to

date utilizing FY 1979 funds.
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Question 14 

Please explain why, during the coal strike, the direct survey
method of the Bureau of Labor Statistics was apparently
abandoned in favor of the model approach of the CEA?

Answer 

The Bureau of Labor Statistics survey was not abandoned in
favor of the model approach of the CEA. The BLS survey
started on February 12, 1978, and was terminated on March 23,
1978. This survey was intended to report actual employment
information for the current weeks. It also asked large
employers to estimate the employment effect expected for the
next week.

The model was developed and used to make longer range fore-
casts (weeks in advance) of manufacturing output and employ-
ment based on various possible assumptions concerning national
trends in production, delivery, alternate sources and alterna-
tive levels of demand while the BLS survey only provided the
best judgment of the individual respondents, for one week in
advance.

Question 15 

On page 23 of the GAO report, the GAO states DOE "did not"
monitor the costs passed through to customers. Please
explain why, since the information was available to DOE.

Answer

The GAO report states that FERC did not monitor the costs
passed through to customers. While price information was
available to FERC on a timely basis the cost basis for the
prices was not available.

Of primary importance to both consumers and regulatory agen-
cies during emergency periods is the continuation of adequate
electrical service. Regulatory monitoring of costs associated
with emergency transactions as they occur is a secondary con-
sideration in view of the ability of FERC and other regulatory
agencies to review such transactions and their costs after the
emergency has ended. FERC may use either its audit procedures
or its investigative powers to identify any operating irregu-
larities or billing errors associated with emergency
transactions.

As a result of preliminary staff audit of a limited number of
utilities that engaged in transactions during the coal strike,
the Commission, on May 10, 1978, instituted an investigation
to determine (1) whether extraordinary operating and billing
practices that occurred during the strike were proper; (2)
whether the selling, buying and transmitting utilities used
appropriate rate schedules in rendering such services; and
(3) whether the companies properly used fuel adjustment clauses
to bill costs related to the transactions.

Question 16 

The GAO discussed each of nine proposed measures in the Planning
Guide (pp. 12-17). Please comment on each of the GAO comments.

•
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Answer 

1. Establish the Energy Emergency Center 

The chronology on the establishment of the EEC is

accurately reported in the GAO report. The Center was estab-

lished as soon as the WEEP Task Force effort was completed and

a director selected.

. The EEC has continued to upgrade its operational capa-

bility so that it can continue to be responsive to the needs

of State and local governments. It has been established as

on on-going, year-round facility capable of being pl
aced in

extended operation at any time.

Lessons learned from last winter contributed to the

EEC staff's active participation in the EEMIS Task Force which

produced the EEMIS Program Plan. Being cognizant of the need

for timely, accurate data and of the specific types of 
data

previously requestedby States, the EEC took the responsi-

bility for developing the State data requirements for E
EMIS

and integrating these requirements with those of the Federa
l

users of the system. State input into the data requirements

analyses was obtained through on-site visits to 11 States and

a State workshop with representatives from six States with

data collection capability.

Since ERA will be a prime user of EEMIS when it is

developed, the EEC will continue to be a joint participant in

the development of EEMIS. To meet this objective, the EEC

has established an energy emergency information function 
which

will work closely with the EEMIS Project Office. This function

will also develop in conjunction with the EEMIS Project 
Office

and States the "non-traditional" information/communicat
ions

system referred to in the EEMIS Program Plan.

With this added capability, the EEC will be able to

carry out its informational "clearinghouse" function more

effectively in the future.

2. Prepare and distribute Energy Emergency Handbook

The establishment of DOE in October 1977 not only

delayed contract action on the Handbook but the ensuing organi-

zational realignments, redelegations of authorities, and

relocation of personnel in the following months made it diffi-

cult to assure accurate information would be presented in the

Handbook by the time it was published.

DOE intends to go forward with an update of the Hand-

book. However, completion of this project has been pending

final enactment of the NEA and completion of DOE's operations

manual.

This manual, which is now in process, will define the

roles and responsibilities of the - various DOE elements within

emergency preparedness responsibilities. Although this manual

is primarily being developed as an internal management tool,

DOE Intends to reformat much of the information into a Hand
book

for use by State and local energy officials.

The first phase of the Handbook update, targeted for

completion December 31, 1978, would be to provide States wi
th

information on the emergency provisions of the NEA and a

directory of Federal .and State officials responsible for energy

emergency operations. By summer 1979, we will have completed

a comprehensive document of proposed Federal and State me
asures

that can be realistically implemented.

3. Regional Workshops on Demand-Restraint Measures 

During the WEEP Task Force's analytical evaluation of

measures, it was determined that the conservation 
contingency

measures developed by DOE in response to EPCA we
re not neces-
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-sarily applicable to short-term energy emergencies but that
responsibility for determining appropriate demand restraintmeasures in these situations was within the purview of theStates. The National Governors' Association Emergency Pre-paredness Subcommittee agreed with this conclusion when evalua-ting the WEEP Planning Guide. Therefore, DOE developed theworkshop materials to provide States with a methodology forquantifying the savings which could accrue from utilizing agiven measure, thereby enabling the Governor to have a soundbasis for determining the validity of which measures to invoke.

DOE must agree with the GAO report that the States
were generally more concerned with tangible emergency related
issues than the demand restraint measures. In fact, at one
point the WEEP Task Force seriously considered canceling the -
workshops due to the lack of interest on the part of the
States and sending them the document instead.

4. Implement energy information systems for monitoring 
energy demand 

The development of the Electric Power Sufficiency
Monitoring System was not proposed in the Planning Guide, but
rather its description and status were reported. Since the
publication of the Guide, the general requirements for energy
demand monitoring have been reviewed in the context of the
EEMIS, and a needed capability for monthly supply/demand moni-
toring and forecasting by fuel type has been specified, as
described in the EEMIS Program Plan. A manual system is now
being used. The Division of Power Supply .and Reliability at
ERA provides an overall survey for each peakload season.
Utilities report information to ERA by telephone.

5. Coordinate Federal and State contingency plans 

The State contingency plans submitted to the Energy
Emergency Center last winter were reviewed as to the types of
contingencies planned for at the State level. The plans which
contained sections on coal and/or electricity were used to
develop a matrix of actions to be taken and inserted in a coal
resource notebook for ready reference during the winter. (See
Attachment E.)

DOE considers the analysis of State contingency plans
of high priority. This project will continue as an ongoing
cooperative effort in conjunction with the energy staff of the
National Governors' Association. Present plan calls for the
NGA to update our current information of State contingency
plans and preliminary analyses of plans available to the EEC
are currently underway. (Sample format submitted for the
record, Attachment F.)

6. Provide assistance to electric utilities in developing 
contingency plans 

Although the Economic Regulatory Administration (ERA),
Office of Utility Systems, has, or plans to initiate several
programs responsive to the recommendations set forth in both
the IG and GAO reports, ERA remains sensitive to the responsi-
bility of the States to initiate, review, and approve utility
emergency plans. Presently such plans are developed in
accordance with Order 445 of the Federal Power Commission
(Section 2.10 of CFR Title 18). These plans are filed with
the Office of Utility Systems, Division of Power Supply and
Reliability (DPSR).

The OUS/DPSR receives reports on all significant power
system outages, incidents and hazards. Occurrences which are
reported and which are potentially relevant to other utility
system or network operations may be examined in detail by the
appropriate Reliability Council, at the request of OUS. A
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separate report is prepared by the Council describing the par-

ticular problem and recommending procedures to assist other

utilities in avoiding or coping with the problem. These

reports are widely circulated by OUS.

Notwithstanding the above activities, the OUS has just

initiated an Emergency Demand Curtailment Study which has as

its main objective the inventory and assessment of existing

State and Federal plans and authorities regarding electric

demand curtailment during extended periods of interstate

supply inadequacy, and the development of policy recommenda-

tions regarding the most suitable Federal role. The study is

being conducted by Brookhaven National Laboratory with assist-

ance from a working croup chaired by Larry J. Wallace, Chairman

of the Indiana Public Utility Commission, and comprised of

representatives from industry, labor and public interests.

The study will be monitored by OUS, which has formed an inter-

agency committee comprised of those agencies most likely to be

impacted by study results. Representation includes: FERC,

TVA, BPA, NRC, EIA, ERA/Emergency Planning, DOE/GC and PE.

The period of performance for this effort is expected to be

between 9 and 12 months. It is anticipated that study results

and recommendations will advance (1) uniformity in State and

Federal emergency planning; (2) data and informational trans-

fers; and (3) streamlining of direct and indirect regulation.

In addition, the National Regulatory Research

Institute, with Federal assistance, is conducting a comple-

mentary study effort focusing on specific issues of interest

to DOE. The Institute will be collecting and analyzing State

information regarding emergency planning and will provide

recommendations for future Federal initiatives.

While the previously mentioned studies are likely

to produce additional program actions, several projects for

FY 1979 have already been identified. These include: (1)

a System Reliability Study; (2) a Case-Specific Outage

Analysis; (3) an Analysis of Bulk Power System Outages; (4)

Emergency Electric Power Administration Support Contracts;

and (5) Electricity Emergency Planning.

7. Secure legal authority for mandatory Federal and 

State Measures 

The GAO specifically noted that the allocation of

Federal Royalty Gas could raise legal problems that could

require a court decision to resolve. While this was true

prior to the passage of the Natural Gas Policy Act of 1978,

that Act explicitly provides the authority to the President

in a ndtural gas supply emergency to allocate certain boiler

fuel gas, pipeline supply gas and user owned gas. See

sections 301-303. Thus, the problem identified by GAO with

regard to Federal royalty gas no longer exists.

The Planning Guide contained proposals for the emer-

gency use of propane supplies which required changes or addi
-

tions to existing regulations. FEA had initiated action to

revise the regulations in August 1977 and this effort was

continued by DOE's Economic Regulatory Administration.

The ERA draft regulations for propane allocation,

including ethane-propane mixtures, have been available for

public study and comment since the FERC published them in

August 1978. A public hearing at the FERC was held on

September 22, 1978, and several persons testified on various

aspects of the draft. A number of written comments were also

received in connection with the hearing. It is hoped that

the FERC will complete their consideration within a few weeks,

thus clearing the way for publication of the final rule.

State energy offices should be little affected by the

rule, since no change was proposed in the State set-aside

program, and changes proposed to give a higher priority for
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-residential use and plant protection use of propane would
be carried out directly by propane suppliers. Since proposals
have been public since August 1977, both State energy officials
and suppliers had more than a year to anticipate the actions
which would have to be taken to respond to the changes in the
regulations.

Propane stock levels are quite high for this time of
year, and imports are readily available on the world market.
The two major propane pipelines serving the East Coast and
the Midwest from the Gulf Coast have both expanded their
capacity to handle peak winter demand for propane.

Thus, we believe that the delay in publishing a final
propane allocation rule should not have an adverse effect on
propane supply availability this winter or on the ability of
suppliers and State energy officials to respond to various
conditions which may arise.

The Planning Guide proposed that Executive Order 10480
be revised so that the Federal Preparedness Agency (FPA) could
permit the Department of Transportation to exercise priority
and allocation authority over transportation in a defense-
related emergency. A draft revision to EO 10480 was submitted
by GSA to ONE on April 1, 1978. The revision provides the
recommended authority to the Department of Transportation.

The GAO report further notes that Congressional delays
in approving the National Energy Act left proposed measures
such as banning natural gas for boiler fuel use and allocating
natural gas supplies with no legal status. However, ERA did
plan for contingencies in the winter of 1977-78. For example,

even though there was no existing statutory authority at the
time, ERA drafted implementing regulations to be used in the
event Congress passed an act similar to the Emergency Natural
Gas Act of 1977. Also, ERA published criteria for certifying
electric utilities who had shortfalls in their coal supplies
due to the coal strike and who had the capacity to burn
natural gas as an alternate fuel. The FERC published a com-
panion rule allowing utilities certified by ERA to make
emergency purchases of natural gas.

A proposal was included in the Planning Guide to
obtain expanded Interstate Commerce Commission temporary
authority to direct the use of rail cars owned by private
corporations. In discussions with representatives from the
ICC we have been advised that requesting such authority
would be self-defeating and not in the national interest.

Under the provisions of the Interstate Commerce
Commission Act (ICC Act) the ICC has the authority, in the
event of a rail car shortage, to redirect or allocate cars
in order to reduce the impact on any one shipper or receiver.
Prior to 1976, when the ICC allocated cars during shortages,
privately owned cars (not owned by a railroad) were included
with cars owned by the railroads and subject to redirection.

The ICC Act was revised in 1976 by the passage of
the Railroad Revitalization and Regulatory Reform Act which
supplemented Section I, paragraph 12, which disregards pri-
vately owned cars when issuing allocation orders. The purpose
of this language was to increase the total national supply of
railroad cars by encouraging shippers and receivers to obtain
their own cars, knowing that cars could not be redirected in
the event of shortage.

8. Facilitate increased imports of natural gas 

DOE has the capability of expediting approval of
petitions for the importation of additional flowing natural
gas from Canada if the facilities in place can handle the
needed amounts and if the Canadian National Enerby Board has
determined that this gas is surplus to Canada's internal
needs. In addition, if agreement could be reached with
Mexican authorities additional amounts of natural gas could
be imported through existing facilities.
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Presently the United States can receive bulk LNG at

Everett, Massachusetts, Cove Point. Maryland, and Elba Island,

Georgia. The export origin for all of these receiving terminals

is Algeria. (Small amounts of LNG are trucked in from Canada

but these are too insignificant in volume to be further con-

sidered here.) Due to the long lead time and the magnitude

of investment required for LNG import projects, LNG is not

suited for short-term solutions to emergency situations.

LNG Export: Indonesia currently ships LNG to Japan

and while some surplus exportable volumes may be available,

it is not sure that suitable shipping is available for moving

it to the U.S. at the present time. Alaskan LNG is also

shipped to Japan and there may be some small surplus available

but again availability of suitable shipping has to be deter-

mined and probably a Jones At exemption will be required

since all American flag LNG carriers are being utilized under

long-term charter.

LNG Shipping: Some small surplus of LNG shipping

appears available for moving Algerian LNG to the U.S., but

the operational problems mentioned under LNG Export above at

the Algerian terminal make the usefulness of these ships

doubtful. In any case, the hardware on these ships is suit-

able only for use at the Algerian loading terminal and it is

not known whether it can be used for hook-up at either the

Alaskan or Indonesian terminals. There is no known surplus

tonnage suitable for moving Indonesian production to the U.S.

East Coast. With respect to vessels that may be available

to move Alaskan production, they would be foreign flag and

would require Jones Act exemption.

U.S. Receiving Facilities: Only Cove Point, Maryland,

Elba Island, Georgia, and Everett, Massachussets, can now

receive LNG in bulk. Cove Point has surplus receiving capacity

of about 400 MMcf/day. (This is receiving storage awaiting the

availability of Iranian LNG.) Congestion in the Boston Harbor

limits its usefulness in increasing imports of LNG. Elba

Island, while in the initial phases of startup, will soon be

used at design capacity when contract shipments of LNG from

Algerian commence in full. It would appear that Cove Point

should preferentially be used if any surplus bulk LNG can be

obtained.

In summary, additional LNG supplies do not appear to

be able to contribute much to increasing the U.S. availability

of imported energy over the short-term for emergency situations.

9. Establish a State set-aside program for fuel oil

Mandatory controls on middle distillates were adopted

on January 5, 1974, which established a State set-as
ide of

4 percent of the estimated volume sold into each State f
or

consumption in the State. The set-aside program was adminis-

tered by the States to meet hardship and emergency r
equirements

of all wholesale purchaser-consumers and end-users.

With the decontrol of middle distillates on July 1,

1976, special set-aside provisions were made (Special Ru
les

No. 2 and No. 3) for the State offices to providdofor 
assign-

ments to marketers which could demonstrate an inability 
to

obtain adequate supplies of middle distillates and to me
et

emergency and hardship requirements of end-users. A modified

form of the 1976-77 set-aside procedure (Special Rule No. 5)

was in effect during the 1977-78 winter. This special set-

aside was designed to meet the emergency and hardship needs

of ultimate consumers only.

A special Set-Aside Proposal for Middle Distillates

(Special Rule No. 6) has been developed as a notice of p
ro-

posed rulemaking to reinstate set-aside procedures f
or middle

distillates (essentially the same as those provided by

Special Rule No. 5) for the winter of 1978-79.

A notice of proposed rulemakina was sianed by the

Deputy Administrator of ERA on November 14, 1978
.
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Mr. DINGELL. Mr. O'Leary, the Chair commends you for your
very helpful testimony. The Chair will observe that Mr. Hammond
is not here with prepared testimony so we will not anticipate that
he will give prepared testimony. We will, however, hear him at an
appropriate time for comments if he desires and, of course, in
response to questions.
The Chair observes that Mr. Gramley is here. Mr. Gramley, we

would be happy to recognize you for such statement as you might
give as to why you choose to withhold information from this com-
mittee and from GAO when it acts in response to our request.

STATEMENT OF LYLE E. GRAMLEY
Mr. GRAMLEY. Thank you, Mr. Chairman. I am Lyle Gramley. I

have with me Peter Gould, Executive Assistant to the Chairman of
the Council of Economic Advisers. Next to Mr. Alm is Larry Ham-
mond from the Department of Justice, and Mr. Marcuse from the
Department of Justice.
Mr. DINGELL. Gentlemen, we welcome you all.
Mr. GRAMLEY. My prepared statement this morning, Mr. Chair-

man, is a little long and in the interest of brevity, I would like to
excise certain portions.
Mr. DINGELL. We will insert the whole of your statement in the

record and recognize you for such summary as you deem appropri-
ate.
Mr. GRAMLEY. I am pleased to be here today to discuss with you

situation faced by the administration, the Congress, and the Nation
early this year because of the coal strike, and the actions taken by
the administration in response to it.

OVERVIEW OF THE COAL STRIKE SITUATION

In early December 1977, 125,000 members of the United Mine
Workers went on strike. Nationwide, coal ouput dropped by about
60 percent within 2 weeks. The greatest loss of output was concen-
trated in the mideastern portion of the United States—the east
central area reliability region (ECAR). That region is comprised of
the States of Ohio, Indiana, West Virginia, Michigan, much of
Kentucky, western Pennsylvania.
The region is heavily dependent on coal-generated power. Elec-

tric utilities in the region normally produce 80 percent of their
power output from coal-fired plants. While the ECAR region would
be the first and most heavily affected by a protracted coal strike, a
substantial danger existed that the effects would spill over into
other sections of the country if the strike were protracted.
In the early weeks of the strike, there was optimism both within

the administration and elsewhere that a timely settlement was
possible, and that the stockpiles built up during late 1977 in antici-
pation of a strike would tide us over. By early February, however,
settlement of the strike seemed no closer and stockpiles were de-
clining steadily. The first cutbacks in power production were or-
dered in the ECAR region in late January.
The CEA and other governmental agencies began around mid-

February to assess for the President the risk that would be in-
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volved in continuation of the coal strike. The task was a difficult
one, for there were many uncertainties.
The length of the strike was unprecedented in recent American

history. Data from previous coal strikes on stockpiles, power cut-
backs, production losses, and effects on employment and unemploy-
ment offered little guide to what might happen.
Data pertaining to the economic effects of long strikes in other

major industries were judged to be of little value. The potential
ramifications of a strike whose critical impact was mainly on elec-
tric power generation in the Nation's industrial heartland were
much more complex than a strike of, say, a major producer of
autos or steel.
Prospects for coal supplies in the impacted region over the

winter months and beyond were highly uncertain. Nonunion mines
in the ECAR region were beginning to increase production, as were
mines outside the region. Arrangements had been made to wheel
in electric power, and opportunities existed for shipments of coal
into the region if circumstances remained favorable. However, the
risk was ever present that supplies could be cut off if violence
erupted as it had in coal strikes during 1946 and in 1949-50.

Violence was an ever-present threat late in 1977 and in early
1978. A quick survey of the New York Times uncovered 13 separate
reports of violence, including one death, between December 1977
and March 1978.
A considerable amount of advance planning at both the Federal

and State levels had been done to prepare for an emergency of this
kind. But, as the GAO report indicates, these plans had not been
fully tested and their adequacy was in doubt.
There was one case study to draw upon, the 1972 coal strike in

Great Britain. We reviewed the evidence carefully, and it suggested
a potential problem of very substantial magnitude.
In that country the Government declared a state of emergency 4

weeks into a strike by 280,000 miners. With 70 percent of the
country's electric power generation dependent on coal—about the
same proportion as in the ECAR region—the Government ordered
a drastic power curtailment. The reduced voltage led to rotating
power blackouts lasting up to 4 hours. The power shortage required
3-day workweeks in much of manufacturing. Transportation and
communications were seriously disrupted. Traffic signals did not
function and trains were canceled, causing massive traffic jams and
confusion.
In light of Britain's experience and the situation last winter in

our own economy, we foresaw five particular areas for concern if
the strike were protracted.

First, power curtailments would cause losses of jobs and produc-
tion in the ECAR region, as well as hardship for individuals, and
such power cutbacks would escalate sharply as coal stocks
dwindled.
Second, production slowdowns in the ECAR region would spread

to other sectors of the economy as shortages of materials and parts
produced in the region created production bottlenecks elsewhere.
The automotive industry was particularly vulnerable.

43-130 0-79-11



158

Third, we were informed by experts that the ECAR power grid
might operate inefficiently, or perhaps not at all, once generation
of power slipped below 40 percent of normal.
A malfunction of the sytem under those circumstances might

have led to rolling blackouts in major cities of the Midwest, with
accompanying risks of looting and violence such as occurred in the
New York City blackout of July 1977.
Fourth, as in Britain, the loss of electric power could cause

traffic lights and other vital electronic devices to stop function-
ing—snarling our transportation system and spreading economic
problems nationwide.
This would threaten provision of food and medical supplies to

cities in the Midwest, and thereby create risks to national health
and safety.
The potential consequences seemed to us then—and they still

do—very serious. We therefore set out in uncharted waters to do
the best job we could to assess the economic consequences of a
protracted strike.

ANALYSIS OF THE PROBLEM

Since there were no data from previous protracted coal strikes to
draw on, we tried to analyze the problem by asking ourselves some
simple, but I think sensible questions and providing the best
answer we could:
As coal stocks dwindled, how much would electric power genera-

tion be cut back, and how would the cutback be proportioned
among commercial, industrial, and residential users?
To what extent would industrial users be able to conserve on

electric power by turning off unnecessary lights and in other ways,
and to what degree would they be forced to curtail production
schedules?
As manufacturing output was reduced, would man-hours worked

be reduced relatively more or less? Would factories shorten the
workweek or shut down altogether? How many workers would be
off work for a whole week and would therefore be classified as
unemployed?
Would the amount of wages and salaries lost be large enough to

induce a drop in consumption spending?
And how would the relationships change over time among the

variables affected?
We wrote down relationships of this kind in the form of simple

arithmetic equations. And since we knew the equations would have
to be solved repeatedly if the strike continued, a computer program
was written to reduce the calculating burden. This was what has
come to be termed our "computer model."
Let me make it clear that this was not a large-scale econometric

model of the sort that most people associate with a computer. It
was a simple model that could have been solved on a hand calcula-
tor.
The model was developed jointly by several staff members from

CEA, the Department of Energy, and the Department of Labor.
The cost of the project, aside from the diversion of staff members'
time from other duties, was negligible.
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We utilized this model to project economic impacts under optimis-
tic and pessimistic assumptions. Generally speaking, the key differ-
ence between the two cases was that the pessimistic case assumed
lower coal deliveries into the ECAR region, specifically, 300,000
tons a week.
As things turned out, the projections for the optimistic case were

close to the actual course of events. For example, in the early runs
of the model around mid-February, we estimated—using optimistic
assumptions—that unemployment would stay relatively low—no
more than 10,000—through most of February and then would begin
to rise more sharply, reaching 50,000 or so by mid-March.
As additional data on coal stocks and deliveries became availa-

ble, we revised our unemployment estimates downward, and we
found that our forecast for the week immediately ahead was track-
ing closely with the results of the special survey conducted by the
Bureau of Labor Statistics on coal-strike-related unemployment in
the ECAR region.
We did not change our assumptions about future coal deliveries

in the pessimistic case. Although deliveries into the region in-
creased substantially after mid-February, we did not know whether
that improvement was temporary or permanent. And with the
threat of violence ever present, we believed it was critical to assess
the potential economic consequences of deliveries returning to the
levels of early February.
Let me emphasize, Mr. Chairman, that, had the strike persisted

through March and early April, the economic effects would have
become far worse. Just how much worse would have depended
critically on the access of utilities in the ECAR region to coal
produced in nonunion mines and imported into the region. In the
tense environment of a protracted and perhaps bitter strike, it is
impossible to say now what the outcome would have been.
The administration has been criticized for being too pessimistic

in its forecast of the effects of the strike. I would note that our
concerns were shared by some highly respected private forecasters
whose estimates of the effects of the strike were as pessismistic, or
more so, than those of the administration
For example, Data Resources, Inc., indicated in late February

that a strike lasting until mid-March could reduce employment by
as much as 2 million. Chase Econometric Associates made similar
predictions.

PRUDENT PLANNING FOR EMERGENCIES

The coal strike presented the kind of situation in which the
Government must respond by trying to evaluate all plausible out-
comes. The contingencies were uncertain, but the potential prob-
lems were extremely serious. The use by the administration of
optimistic and pessimistic cases reflected the need we felt to engage
in "prudent planning."
Such a procedure is essential to assess the magnitude of the risks

we faced and to prepare to deal with possible outcomes that would
be extremely damaging to the Nation.
The coal strike is not an isolated case of this kind. Government

often must seek to insure against low-probability, but high-cost,
events. Extremely high safety factors are required in the construc-
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tion of nuclear plants to guard against the low probability of a
major disaster. Dams are built strong enough to insure against the
one storm in 50 years that could produce a flash flood and wipe out
a community. Our national defense system is designed to prepare
for low-probability threats that could be disastrous if they occurred.

Similarly, the establishment of a strategic petroleum reserve is
an example of prudent planning against a low likelihood, but po-
tentially very harmful, event. Government has a obligation to be
prepared for the worst possible outcome, as well as for the most
likely one, and that is what we did during the coal strike.

GAO COMMENTS ON ECONOMIC IMPACT ESTIMATES

In his report of October 10, the Comptroller General criticized
the administration for using "questionable" methodology in devel-
oping its estimates and for being unsufficiently circumspect in its
public presentation of those estimates. Let me address each criti-
cism.

First, the Comptroller General's report notes correctly that the
economic impact of a strike depends in part on factors that cannot
be readily quantified—such as weather conditions or changes in
product mix at factories in the area.
The report also notes that the administration was aware of these

shortcomings in developing its methods for estimating the econom-
ic impact of the coal strike.
The Comptroller General's report criticizes our decisions to pro-

ceed with the methodology we used but contains no suggestions for
improvement. We are well aware of the deficiencies of our ap-
proach, but it is the best we could do at the time.

If the GAO has constructive suggestions to offer in future situa-
tions we would welcome them.
As I noted earlier, we faced in February an unprecedented situa-

tion that contained potentially great risks for the Nation's health
and welfare. There are no sure-fire statistical or economic methods
of analyzing unprecedented situations. The President's responsibil-
ity to insure the health and welfare of our Nation, however, cannot
be set aside because data or methodology are inadequate. We must
make do with what we have.
GAO's second criticism is that the administration's use of the

economic effects of the coal strike was insufficiently circumspect.
GAO did not criticize the administration for pursuing a prudent

planning approach to this problem. But it did suggest that we
should have attached probabilities to the various outcomes we
assumed.
I would agree that a statement of probabilities is useful, if the

probabilities can be roughly estimated. But we were dealing with
novel events and highly uncertain outcomes.
Just as this situation forced us to use a methodology GAO char-

acterizes as questionable, our lack of knowledge made it impossible
to attach numercial probabilities to the estimates we developed.
However, we tried to be careful in the statements and documents

to state clearly the assumptions on which our estimates were
based.

*

•
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GAO's REQUEST FOR INFORMATION

Let me turn now to the GAO's request for information from the
CEA on the coal strike. The General Accounting Office first con-
tacted the Council of Economic Advisers regarding this study in
midsummerof this year.
At that time, members of the CEA staff held informal discussions

with GAO's staff regarding the information they desired. At about
the same time, GAO also sought information from the CEA relat-
ing to their study of the Regulatory Analysis Review Group.
Their GAO request presented us with an unprecedented situa-

tion. To the best of our knowledge—and we searched diligently,
GAO had never before requested documents from the Council of
Economic Advisers.
The concurrence of these two unprecedented requests caused us

to seek legal advice regarding the manner in which we should
assist GAO in its inquires.
In late August the Department of Justice advised us in this

situation, and this committee had, I believe, the memorandums
containing the Justice Department's view on the issue.

It was our view at the CEA that we should cooperate with the
GAO to try to provide them with the data they needed.

After further dicussions with GAO, the CEA assembled a docu-
ment summarizing in considerable detail the techniques used to
derive our estimates, the reasoning behind our estimation proce-
dures, and the output of the computer program. We provided this
document to GAO on September 25.
Subsequent to September 25, we received no communications on

this matter until November 7, when your subcommittee invited us
to testify and requested access to further documents in the Coun-
cil's possession.
Just yesterday the Council provide the subcommittee staff with

copies of the computer model and with other materials that, I
believe, will provide this subcommittee with a full understanding of
the administration's estimates of the economic impact of the coal
strike.

If questions remain after you have reviewed these materials, the
Council will be pleased to discuss with you ways in which we can
be of further assistance.
That completes my prepared testimony, Mr. Chairman.
Mr. DINGELL. The committee thanks you for the somewhat de-

layed delivery of the information requested by the committee some-
time back, and also on behalf of the committee, by the GAO acting
pursuant to the response, pursuant to a request by the Chair.
Gentlemen, the Chair would like to direct a series of questions at

this time. The Chair will direct them first to Mr. Hammond.
Mr. Hammond, can you tell us what is the function of the Office

of Legal Counsel? Is it normally the function of the Office of Legal
Counsel to advise the White House?
Mr. HAMMOND. Yes; it is, Mr. Chairman.
Mr. DINGELL. It is?
Mr. HAMMOND. Certainly.
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Mr. DINGELL. Will you describe that more precisely? My under-
standing was it was the function of the Office of Legal Counsel to
advise the Attorney General.
Mr. HAMMOND. That is one of our other functions. We provide

legal advice to a number of offices in the White House directly and
have done so for as long as there has been an Office of Legal
Counsel, some 27, 28 years.
Mr. DINGELL. Now, do you assert the—rather, did you prepare or

sign the Justice Department memorandum of August 31, 1978 con-
cerning the GAO request for data?
Mr. HAMMOND. The August 31 opinion was signed by John M.

Harmon, Assistant Attorney General. I worked on it, as did Mr.
Herman Marcuse, who is to my right.
Mr. DINGELL. You worked on it but did not sign it?
Mr. HAMMOND. That is correct.
Mr. DINGELL. The memorandum raises the question of the juris-

diction of this subcommittee concerning this data. Are you aware
of any consultation by anyone at the Justice Department with the
Chair or any member of the staff regarding the subcommittee's
jurisdiction?
Mr. HAMMOND. No; I am not.
Mr. DINGELL. Are you aware of any consultation with any person

at the GAO regarding the jurisdiction of this committee?
Mr. HAMMOND. Yes, I am.
Mr. DINGELL. You are?
Mr. HAMMOND. Yes.
Mr. DINGELL. GAO advises it was not consulted. Who did the

consulting with whom and when, please.
Mr. HAMMOND. At my request, when we received the opinion

request from the White House Counsel's Office, we asked the
White House Counsel's Office to ask GAO upon what authority
they based their request.
As Mr. Gramley told you, this is the first time to anyone's

knowledge that GAO has made a request to CEA. That was the
part the White House Counsel's Office asked us to address.
We did that. We received a written response dated August 11,

1978, from someone I believe in the General Counsel's Office at
GAO.
Mr. DINGELL. You did not, however, in that communication refer

to the jurisdication of this subcommittee, did you?
Mr. HAMMOND. Which communication?
Mr. DINGELL. In any of the communications to which you have

just alluded.
Mr. HAMMOND. In the communication between Margaret McKen-

na, Deputy Counsel at the White House, and the people with whom
she spoke at GAO—I am not sure with whom she spoke—she asked
them to outline the authority upon which they based their inquiry.
Mr. DINGELL. But not the jurisdiction of this subcommittee.
Mr. HAMMOND. That is an inescapable element as our opinion, I

hope, clearly identifies.
Mr. DINGELL. Maybe you could just inform me. Can you advise

me since when the Department of Justice has assumed unto itself
responsibility of determining the bounds of congressional investi-

1
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gations or the jurisdiction of committees to conduct their affairs,
make inquiries of the executive branch.
Mr. HAMMOND. I can't tell you when it started, but as far as I

know it had been—it had been the practice, again inescapably, for
as long as there had been a Department of Justice, long before the
Office of Counsel--
Mr. DINGELL. You mean to inquire into jurisdiction of commit-

tees of Congress to conduct their proper investigations.
Mr. HAMMOND. In some cases that is unavoidable.
Mr. DINGELL. In some cases it is? Will you cite then your statu-

tory or constitutional authority to inquire into the jurisdiction of
committees of the Congress?
Mr. HAMMOND. Certainly. It is the provision of article II that

requires that the President faithfully execute the laws. If he is
faithfuly to--
Mr. DINGELL. The laws as they relate to rules of the House or the

jurisdiction of committees? Can you cite us a case which gives you
the power in that instance to denominate the powers of the com-
mittees or to inquire into the powers of committees of Congress?
Mr. HAMMOND. Mr. Chairman--
Mr. DINGELL. Citation either of statute, by specific language, or a

court case by a specific quote, together with appropriate citations,
are you able to do that today?
Mr. HAMMOND. I am not sure I understand your line of inquiry.
Mr. DINGELL. I am trying to inquire as to what your authority is

to make or raise questions as to the jurisdiction of the Congress.
Mr. HAMMOND. If your question is the general one--
Mr. DINGELL. It is not a general one, it is very precise one, and I

wish to receive from you a very clear statement of your authority
under this article, interpreting the article both by statute and/or
by court case, affording your agency or the executive or the Presi-
dent the power to raise question of the jurisdiction of a committee
of this Congress.
Mr. HAMMOND. Certainly stated that way, I would cite off the top

of my head four cases.
The first one is United States v. Nixon, decided by the Supreme

Court in 1974.
The second one is Nixon v. GSA, decided, I believe, in 1976.
The third and fourth cases are both cases of the District of

Columbia Circuit Court of Appeals. One of them is Senate Select
Committee v. Nixon. The other is a case involving another subcom-
mittee of this committee of the House, United States v. A. T. & T.
Mr. DINGELL. What is the specific language in these which af-

fords you this sweeping authority over the internal functions of the
Congress?
Mr. HAMMOND. Would you like me to cite specific language or

would you like me to summarize?
Mr. DINGELL. I want you to cite specific language. I can cite cases

until I am blue in the face as I am sure most of the lawyers in the
room have done, also. And the simple citation of the case doesn't
carry with it much persuasion. I want to know the language to
which you ascribe--
Mr. HAMMOND. I only have two of those opinions with me.
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Mr. DINGELL. I await with considerable expectation and anxiety
your citation of that language.
Mr. HAMMOND. Let's begin with the A. T. & T. case because that,

as I say, involves another subcommittee of this committee, and is
probably closest in point.
The case involved a subpena issued via a subcommittee of this

committee for documents held by A.T. & T. The Department of
Justice resisted that subpena on the ground that the material
covered, FBI wiretap information, was privileged.
Mr. DINGELL. Was there a subpena issued in the case to which

we allude?
Mr. HAMMOND. I believe there was.
Mr. DINGELL. The case to which we now address ourselves?
Mr. HAMMOND. No; there was not.
Mr. DINGELL. The jurisdiction of this committee?
Mr. HAMMOND. No; there was not.
Mr. DINGELL. There was not?
Mr. HAMMOND. But I don't believe that is material.
Mr. DINGELL. You do not?
Mr. HAMMOND. No, sir, I do not.
Mr. DINGELL. You may quote the language.
Mr. HAMMOND. The court explains at some length that whenever

there is a clash or a controversy between the executive branch and
the legislative branch over documents that fall within what the
Supreme Court has identified as the presumptive priviliege of con-
fidentiality, there must be an effort to accommodate the reasonable
and legitimate interests of both branches of government.
In the course of so stating, the court pointed out that while the

executive branch's privilege is not absolute, neither is the privilege
of the legislative branch to search for documents and information.
Mr. DINGELL. Is that the language on which you base your posi-

tion?
Mr. HAMMOND. That is one of the opinions, yes, sir.
Mr. DINGELL. Well, did you ever make inquiry of the committee

as to its jurisdiction at the time at the Department of Justice?
Mr. HAMMOND. Again, Mr. Chairman, we made inquiry through

the White House Counsel's office of GAO which is the office that
sent us the request.
Mr. DINGELL. I said, did you ever communicate with the commit-

tee?
Mr. HAMMOND. I did not. I don't believe anyone else in the Office

of Legal Counsel did.
Mr. DINGELL. Did anyone else?
Mr. HAMMOND. I believe not.
Mr. DINGELL. Is there any correspondence in the files indicating

that you communicated with the Chair or any staff member on this
point?
Mr. HAMMOND. I am not prepared--
Mr. DINGELL. If so, I am woefully unaware of such.
Mr. HAMMOND. I believe there is none.
Mr. DINGELL. There was none.
Did you ever inquire as to why it was that the subcommittee

wished this information—of the subcommittee?

r
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Mr. HAMMOND. Mr. Chairman, if you read our opinion you will

see that is precisely what we suggested be done in this case.
Mr. DINGELL. But it was not done?
Mr. HAMMOND. I am not sure.
Mr. DINGELL. Was it done by Justice?
Mr. HAMMOND. It was not done by Justice. We were not asked to

do so by the White House Counsel's office.
Mr. DINGELL. Mr. Gramely, was there communication or commu-

nication by you to the CEA regarding why we wished this?
Mr. GRAMELY. No; there was not. When we delivered the docu-

ments to GAO on September 25, we thought we were being respon-

sive to their request for information. We heard nothing from them.

Mr. DINGELL. Did they indicate they--
Mr. GRAMELY. We heard nothing from them. I think that was

their testimony this morning. We had no indication at all that

their full needs were not fulfilled untill we received your letter of

November. We proceeded immediately thereafter to try to provide

the committee with the information it sought.
Mr. DINGELL. We again return in some distress to the question of

the jurisdiction of this committee and communications from your

agency to the House.
Is the function of your agency, I repeat, under this language

which you have quoted to me, to inquire into the rules of the

House? I direct that question to Mr. Hammond.
Mr. HAMMOND. Again, Mr. Chairman, in some cases that kind of

inquiry is inescapable. The statute--
Mr. DINGELL. I did not ask you if it is inescapable. I asked you as

to your power to conduct that activity. The two are quite different.
Mr. HAMMOND. In my mind they are not. We do believe we have

the power to inquire as to the jurisdiction of GAO when GAO
makes a request for documents within the executive branch.
Mr. DINGELL. Are you unaware of the ancient cases which hold

that the power of the Congress to inquire is as broad as its power
to legislate?
Mr. HAMMOND. Yes; I am.
Mr. DINGELL. Are you unaware of the fact that the jurisdiction of

this committee relates to the continuity of supplies of natural gas,
of coal, of electrical energy, and matters of such sort, and it may be
you are unaware of the fact that we wrote the President's energy
bill—or parts of it--
Mr. HAMMOND. If you read--
Mr. DINGELL. [continuing]. Without challenge from the Executive

as to our powers?
Mr. HAMMOND. If you read our opinion, you will see that is

precisely what we concluded.
Mr. DINGELL. I am unaware of that particular language, but I

would rejoice to find it in there.
Mr. HAMMOND. I think I can assist you. As I explained before,

Mr. Chairman, we asked what jurisdiction GAO relied upon. They
provided us a letter stating the basis for their jurisdiction. We
analyzed that statute, section 313 of the Budget Act, and concluded
for the reasons stated in the opinion that that was probably not a
sufficient basis.
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We then went on to say that although GAO had not pointed it
out to us, we thought they probably did have a legitimate basis to
make this inquiry.
We cited and discussed on pages 6 and 7 our legal opinion,

section 204(a). In the course of that discussion I think you will see
that we point out that it may very well be that GAO's inquiry was
based upon a request from this committee pursuant to the kinds of
considerations that you just mentioned.
Mr. DINGELL. Well, I observe in the second paragraph of page 7

that your discussions dealt with the business of the possible appli-
cation of Taft-Hartley.
Mr. HAMMOND. That is true.
Mr. DINGELL. This committee pleads no jurisdiction over that

matter.
Mr. HAMMOND. Yes, sir.
Mr. DINGELL. We do, however, address ourselves vigorously to

the question of a continuing supply of energy to this country. And I
am unaware of any duty by this committee to arrive at accommo-
dations with any branch of the executive regarding information,
under any authority save authority by statute, for the President to
withhold or a pleading of executive privilege.
Now, am I incorrect in assuming these are the only grounds

upon which information may be withheld from this committee?
Mr. HAMMOND. Yes.
Mr. DINGELL. That is a correct assumption?
Mr. HAMMOND. I believe that is right.
Mr. DINGELL. All right.
Am I correct in assuming that Executive privilege has not been

claimed on this matter?
Mr. HAMMOND. Yes.
Mr. DINGELL. Is there any basis on which Executive privilege

could be claimed?
Mr. HAMMOND. Yes, sir.
Mr. DINGELL. Would you cite it, please
Mr. HAMMOND. It is spelled out at great length again in our legal

opinion, but the basis is the Constitution, and further amplifica-
tion, the opinions that I talked about before.
Mr. DINGELL. Well, as I understand it, Executive privilege applies

only as regards communications by and between the President and
members of his immediate staff. Am I correct?
Mr. HAMMOND. No, sir, not entirely.
Mr. DINGELL. No? How much broader is it then?
Mr. HAMMOND. It is the Department's view and has been for

quite some time that additional documentation, documents neces-
sary for the formulation of that kind of confidential advice may,
for the same reason that you have the privilege in the first place,
also be privileged.
Mr. DINGELL. Do you mean to say the documents within the

executive branch are foreclosed to committees of Congress simply
because the President might later arrive at a decision on the basis
of those documents?
Mr. HAMMOND. No, sir, I didn't say that. I say they may be, in

particular cases. As I hope the chairman knows, this administra-

Iii
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tion has never found it necessary to assert Executive privilege in

any case.
So the answer in practical terms has been in every case we have

found a way to accomodate whatever legitimate interest the com-

mittees of Congress have had. But in terms of theoretical applica-

bility in addition to direct communications, absolutely, we believe

it exists.
Mr. DINGELL. I want you to know that I find, and I am sure most

of my colleagues do, that it is offensive that the executive would

presume to construe the powers of subcommittees or committees of

this Congress to function within the proper exercise of their juris-

diction.
You also questioned GAO's authority to obtain data. Is it normal

for you to do this and to advise the White House without consult-

ing GAO so as to ascertain the facts?
Mr. HAMMOND. Again, Mr. Chairman, whenever we receive an

opinion request from anyone within the executive branch—Cabinet

official, Attorney General, anyone at the White House—we act as

their counsel. They are in a sense the client. We do whatever they

ask us to do.
There are times in which Executive privilege matters we have in

fact picked up the ball and have acted as the mediators in trying to
arrive at an accommodation. In other cases we have not been asked
to do that, but we are asked to recite the law.
In this case we were asked to recite the law and that is what we

did.
Mr. FINNEGAN. Are you really serving your clients properly in

this particular case, because in both instances, in connection with a
challenge of the statutory authority of the GAO or the discussion
of it and also a question of the subcommittee's jurisdiction, you
raise issues about it, but you don't resolve them which indicates
that you really made no effort on your part to find out by directly
contacting our subcommittee or asking additional questions of the
General Accounting Office as to: (1) Their legal authority; or (2) the
subcommittee's jurisdiction.

Is that a proper way to serve a client in this kind of a situation?
Mr. HAMMOND. I think in this case it was. From what I have

heard about what happened after our legal opinion went out, I am
fully satisfied with it.
Mr. FINNEGAN. That the committee got disturbed over the fact

that the data was not released?
Mr. HAMMOND. On the basis of our advice, the people at CEA

devoted what I understand to be a considerable amount of time and
effort in developing a summary of all of the pertinent documenta-
tion. They provided that summary to GAO and to their knowledge
and certainly to mine there was no further request or no further
inquiry for information until several days ago.
Mr. FINNEGAN. But based on that advice, the Deputy Counsel for

the White House wrote a letter to the chairman and to the GAO
saying, based on that advice, they did not have to provide the data
to the GAO and they would voluntarily provide some of it to the
GAO.
Now they are assuming from that, a basic, implied assumption

from your memorandum, that they do not have to supply the data.
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I gather what you are telling us is that is not totally true because
you were not fully cognizant of all of the information regarding our
jurisdiction and regarding the GAO's authority?
Mr. HAMMOND. I think the import of Miss McKenna's letter was

that on the basis of the authority cited by GAO, there was no need
to provide the information.
I still maintain that to be the case. There are, in fact, I believe

other bases, and those bases were outlined in our opinion.
Mr. FINNEGAN. But that sounds like the ivory tower approach to

something, just because you have a piece of paper that didn't go
the entire way and didn't spell out in lengthy briefing form the
authority, you concluded that that is it.

Didn't you do any independent research of your opinion?
Mr. HAMMOND. Mr. Finnegan, we did considerable independent

research, I dare say a good deal more than GAO did. Again, all of
it is spelled out in our legal opinion.
Mr. FINNEGAN. Of the cases. But you did--
Mr. HAMMOND. Not only the cases but the jurisdiction of GAO to

make this request.
Mr. FINNEGAN. But you made no inquiries of the subcommittee?
Mr. HAMMOND. No; we did not.
Mr. DINGELL. Your communication of November 15 to the Chair

states as follows:
I wish to reaffirm that this administration and the Office of Legal Counsel firmly

adheres to the principle first announced by President Kennedy and restated by
Presidents Johnson and Nixon that the constitutional privilege can be claimed only
by or at the direction of the President, and that no official in the executive branch,
however high his position, may assert the privilege on his own behalf.

Am I to assume that this is the policy of the administration?
Mr. HAMMOND. Yes, sir.
Mr. DINGELL. Other than executive privilege, is there any other

authority under which CEA may withhold material in question
from this subcommittee?
Mr. HAMMOND. I think if indeed we had a situation in which you

did inquire into a matter that was beyond your jurisdiction, that
would be another example.
Mr. DINGELL. I want you to cite by chapter and verse, using

specific language of statute or the specific language of an opinion,
that which affords you good folks down at the Department of
Justice the power to interpret or to dictate the rules of the House
or Senate and to withhold from us information requested on the
basis of your interpretation of our rules and our procedures.
Mr. HAMMOND. I believe, Mr. Chairman, if you will look at

section 204(a) of the statute that we felt probably did give GAO the
power to make this inquiry, you will find that it is abundantly
clear that GAO's authority to inquire for information only extends
so far as the appropriate legislative functions of the committee on
whose behalf it is acting.
Mr. DINGELL. I find that enormously unpersuasive. I would like

you to cite the language in 204(a) which affords you the authority
to interpret the rules of the House or the Senate and thereupon to
withhold information from the subcommittee on the basis of its
jurisdiction.
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Now, I await with great interest and anxiety your interpretation

of this because if you are interpreting it that way and correctly so,

I give you firm guarantee on opening day of next January there

will be legislation introduced to correct this problem. And I assure

you my best efforts to see it is brought about. I give you further

assurance my colleagues will look with enthusiasm upon my pos-

ture.
Mr. HAMMOND. Mr. Chairman, let me say that in some earlier

questioning this morning you were advised that a bill was proposed

last term to give GAO the authority to seek subpena and to go to

court.
Mr. DINGELL. Dear friend, we are not discussing legislation to

give subpena power to GAO. We are discussing your power to

interpret the rules of the House, and on the basis of your interpre-

tation to withhold information from the committees of the Con-

gress based upon their jurisdication, and although I feel kindness

to you, I am not capable of allowing you to retreat behind such a

smokescreen.
Mr. HAMMOND. I wish to thank you for your expression of kind-

ness. The simple fact of the matter is that in the absence of a

means whereby GAO can go to court, somebody else has to resolve

the dispute. You resolve it for yourself; we have to resolve it for

ourselves.
Mr. DINGELL. I asked you statutory authority and court decision

authority.
Mr. HAMMOND. I have already--
Mr. DINGELL. I asked you to cite the specific language. I say, with

great sadness, you have not been able to do so.
Now I trust I am being clear, because it is my wish that we

should have a rational dialog based upon full understanding of the
questions and the answers given.
Now to help us both, I will repeat the question: Please cite to me

specific constitutional authority, specific judicial authority, as
found in a precise quote from court cases or specific statutory
language that affords you good folks in the Department of Justice
prerogatives to decide whether or not the jurisdiction of a congres-
sional committee warrants you making available information to
that committee on the basis of its activities.
Now, am I unclear?
Mr. HAMMOND. No; you are very clear.
Mr. DINGELL. Very good. Now I wait with anxiety your response.
Mr. HAMMOND. I think I will have to rely on article II of the

Constitution as I have before.
Mr. DINGELL. Quote that language to me, please.
Mr. HAMMOND. In article II of the Constitution there is a phrase

that says it is one of the functions of the President faithfully to
execute the laws.
Mr. DINGELL. Now, does that "faithfully execute the laws" afford

him the broad power of intruding into the interpretation of the
rules of the House as regards the jurisdiction of committees?
Mr. HAMMOND. It surely does not.
Mr. DINGELL. It does not?
Mr. HAMMOND. No; it doesn't.
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Mr. DINGELL. Then may we safely discard this as being inappro-
priate to our discussion?
Mr. HAMMOND. No; we may not.
Mr. DINGELL. We may not?
Mr. HAMMOND. No.
Mr. DINGELL. Why not?
Mr. HAMMOND. Because while we take into consideration, and

necessarily so, your views of your jurisdiction and would give them
the greatest weight, ultimately unless there is a judicial determina-
tion the President is required by the Constitution to determine for
himself what the faithful execution of the law requires. He has to
decide.
Mr. DINGELL. Faithful execution of the laws is actions by himself

and actions by the Executive. You have not cited anything which
relates to the interpretation of the rules of the House or jurisdic-
tion of committees or validity of an inquiry by a committee of
Congress, and I have suggested to you that I awaited with great
anxiety your citation of the rule which might be of merit in my
consideration of this question. You have not done so.
Mr. HAMMOND. I am sorry not to have satisfied the chairman.
Mr. DINGELL. The Chair yields to Mr. Finnegan.
Mr. FINNEGAN. You have also cited as authority for the GAO

another statutory provision, incidentally, which is the section enti-
tled "Section 313, Budget and Accounting Act of 1921," which
provides that all departments and establishments shall furnish to
the Comptroller General such information regarding the powers,
duties, and activities, organizations, financial transactions, and
methods of business of their respective offices as he may from time
to time require of them.
Now, your memorandum dismisses that authority fairly out of

hand by saying that the word "activities," even in its broadest
sense, would not encompass the CEA activities in this case.

I am going to ask the GAO to also comment on this. But I would
like to understand what does the word "activities" encompass,
then, from your standpoint?
Mr. HAMMOND. As we said in the memorandum, Mr. Finnegan,

again, the word "activities" has to be read in conjunction with the
other words in that list. We think that the word "activities" must
mean activities of a fiscal or organizational nature.
Mr. FINNEGAN. But the other words in the list, "powers,"

"duties," "activities," "organizations," "financial transactions," and
"methods of business." Now there is a lot of words.
Let me ask GAO, do you agree with that interpretation? I think

you would be concerned about that type of--
Mr. WRAY. No; we certainly don't agree with that interpretation.There is nothing in the language of the statute to suggest that in

any way, and their argument about the legislative history is con-
tradicted by Congress continual action in expanding our authori-
ties.

If it was true that our access was limited to fiscal-organizational
matters, we would be out of business.
Mr. FINNEGAN. There is no legislative history to support his

argument, too?
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Mr. WRAY. No. As I understand their argument, it is
—I don't

know what their basis is in the language—but their 
legislative

history argument is that in 1921 when this legislation was 
inacted,

at that time GAO basically looked at fiscal matters which
 is more

or less true, but since then Congress has repeatedly broade
ned our

audit authority and saw no need to expand our access au
thority.

In fact, it is somewhat incredible to us that the "fiscal 
matters"

position could realistically be taken at this point in time.
 Just

about every agency routinely gives us information going far b
eyond

fiscal matters, including the Justice Department I might 
add. We

are conducting a rather extensive review of their enforceme
nt of

the antitrust laws.
Mr. FINNEGAN. Generally, don't the agencies interpret their stat

-

utes in light of the times, too, things that have taken place in 
the

past, not just of the date of enactment?
Mr. WRAY. I think we interpret--
Mr. FINNEGAN. The Department of Energy is an example of that

;

it is imaginative in that respect.
Mr. WRAY. I don't think it takes very much imagination to reject

that argument in this case.
Mr. FYGI. Mr. Finnegan, since you mentioned the Department of

Energy in the manner in which to construe statutes, I feel con-

strained to comment.
Mr. FINNEGAN. That was not intended to be derogatory.

Mr. FYGI. I understand, but I believe it is an inaccurate state-

ment in terms of legal principle. Proper construction of statutes

has to occur in the context of the times and events and information

available to the Congress at which time it enacted the law in

question.
Mr. FINNEGAN. That is true, but there have been other statutes

that are looked on at the same time. This is the General Account-

ing Office, I believe, saying there is an amalgamation of statutes

under which they operate.
Mr. FYGI. In construing the subsequent statutes, not even the

doctrine of in pan i materia permits reexamining and broadening

the interpretation of ancient statutes.
Mr. WRAY. I might say the first thing we are dealing with here is

the plain language of the statute which doen't even suggest any

limitation to fiscal matters. That is read into the language of the

statute by looking back to 1921.
Mr. PEACH. I referred to earlier the circular argument that we

get into. We are in one of these kinds of circular arguments. The
way to resolve it, of course, is to be able to go to court and let the
court resolve the question of what GAO access right is in this
particular instance. That is a right we don't have, as I said. It
places the Justice Department in the position of being the final

arbiter or decision point in terms of what can happen or not
happen, and essentially I think it is also basically true they are
somewhat arguing against us having this authority to be able to go
to court on our own behalf.
Mr. HAMMOND. I think you will find that is not true.
Mr. WRAY. That is true.
Mr. HAMMOND. If you will read our testimony, you will find in

our testimony we concluded it would be constitutional and appro-
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priate, assuming GAO were acting pursuant to a proper legislative
mandate.
Mr. WRAY. I do recall your testimony, and it was also to the

effect that enactment of this type of legislation would tend to
create needless antagonism between the executive and legislative
branch; this would set up a method for exacerbating controversies
which would be more readily resolved through some sort of infor-
mal process. However, we will be happy to accept your endorse-
ment of the legislation.
Mr. PEACH. I think that is true. If we misunderstood, we apolo-

gize for incorrectly interpreting your testimony. We are glad to
have your support for us to have that type of authority.
Mr. DINGELL. Let me repeat one question earlier asked and this,

again, of Mr. Hammond.
Other than Executive privilege, is there any authority under

which the CEA may withhold the material in question from this
subcommittee in this particular case?
Mr. HAMMOND. Yes. As I said before, if the President concludes

that the inquiry is beyond the scope of your legislative powers--
Mr. DINGELL. If the President makes this conclusion?
Mr. HAMMOND. Yes, sir.
Mr. DINGELL. Will you again cite to me the statutory or court

case basis upon which that statement is made?
Mr. HAMMOND. Golly, Mr. Chairman, I just don't think I can

help you any more. I have gone about as far as I can go.
Mr. DINGELL. Perhaps maybe when you get back down to the

Department of Justice and have a little bit of time to get into the
law library, or one of your younger attorneys on that, have him
submit to us for the record a precise statement quoting statutory
authority or quoting a court case, giving clear language of the
decision on which you bottom that particular statement. I would
like that in the record.
Now, as I understand it, is that a decision that can be made by

anybody that is of a mind to make it down there or is that a power
only reserved to the President?
Mr. HAMMOND. Ultimately, it is the President's decision. The

President, of course, has to seek his counsel from somewhere.
Mr. DINGELL. Let me repeat: Is that a determination to be made,

broadcast, by anybody inside the executive branch, or is that a
decision that is made by the President?
Mr. HAMMOND. I dont't think it is to be made or broadcast by

anybody in the executive other than the President.
Mr. DINGELL. Who is it that makes that determination, the Presi-

dent or somebody else acting on his behalf?
Mr. HAMMOND. The President can, as he often does, delegate

responsibility to make that king of judgment. It would not surprise
me at all if he would ask the Attorney General to make that kind
of decision.
Mr. DINGELL. I want to be sure I understand it: The President

may delegate the making of that judgment to somebody else
inside the executive branch. You are saying, then, that the power
of this decision is one which can be delegated by the President?
Mr. HAMMOND. No; I didn't say it had been delegated. You asked

me--
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Mr. DINGELL. You said it had been delegated. I want to be clear.
Are you saying this is a power which may be delegated by the
President?
Mr. HAMMOND. I think that the President may ask his Attorney

General to advise him on whether a committee is acting within the
scope of its authority. He may then rely on that advice.
Mr. DINGELL. That is a splendid answer and it may even be

correct, but--
Mr. HAMMOND. It wouldn't surprise me if it is.
Mr. DINGELL. But it is not responsive to the question. The ques-

tion is: Does the President have the power to delegate this or is
this decision which is made by the President?
Mr. HAMMOND. It has just never come up. I just don't know.
Mr. DINGELL. Sir?
Mr. HAMMOND. It has never come up. I suspect if we did have a

case like that, we would go to the President with it. It is a very
serious matter—I think we have made too light of it here—it is a
damned serious matter. The President would never say that a
committee is acting beyond its jurisdiction unless it was a very
important case.
Mr. DINGELL. Let me first say that I want—first of all, are you

aware of any instance in which the President has arrived at a
judgment that a congressional committee was acting beyond its
jurisdiction?
Mr. HAMMOND. I don't believe so.
Mr. DINGELL. Sir?
Mr. HAMMOND. I don't believe so.
Mr. DINGELL. Has he done so in this instance?
Mr. HAMMOND. Has he done so in this case? Absolutely not.
Mr. DINGELL. You assert—and I want to be very clear, there is

nothing personal in this matter—you assert this is a damned im-
portant issue and I am sure you concur that I agree with you on
that particular point, it is a damned serious issue and it is one on
which the Congress cannot flinch.
We have to have the ability to procure from the Executive the

information that is necessary to conduct our affairs, and the
minute a challenge is raised to the powers of Congress to achieve
the information we need to go into questions, we must go forward
to procure that information regardless of whether we feel there is a
desperate need for that.
Mr. HAMMOND. You obviously have to. That is the point. If you

give me 30 seconds, I can, I think, make us both happy.
If the President ever did conclude that your committee, or any

other, were acting beyond its legislative authority, you would do
what I would do in your shoes, you would file a subpena and we
would resist this subpena. Then we go over to the courthouse here
and the court would decide, not you, not the President, but the
court, which has appropriate jurisdiction.
Mr. DINGELL. I don't quarrel with that. But I am asking you now

at this time, since the gage has been laid down, to define instances
where the President has made this judgment and then instances
where the President has been sustained by the courts in this
matter or whether his language would confer on him authority to
make this judgment.
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Mr. HAMMOND. As I say, thankfully, I am sure it hasn't hap-
pened in this administration. I suspect it hasn't happened in quite
some time. I can't say it has never happened.
Mr. DINGELL. I am unaware of it. It is some time since I actively

practiced law. But this is one area in which I interest myself as
you might imagine.
Mr. HAMMOND. It is apparent.
Mr. DINGELL. Would you agree, then, Mr. Hammond, based on

the policy you have stated in your letter, that for the CEA to
withhold any of those documents from the subcommittee the Presi-
dent would have to claim executive privilege?
Mr. HAMMOND. Yes.
Mr. DINGELL. Thank you.
Now, for Mr. Gramley I have the following questions:
Mr. Gramley, can you tell me why the CEA declined to release

data to the GAO which had been conducting an investigation for
our subcommittee?
Mr. GRAMLEY. I don't interpret our response as a decline to

submit information to them. What we did was to look at two
requests for data which we regarded as unprecedented, went to the
Office of the White House Counsel for advice as to what to do. We
followed their advice.
We prepared for them a document which we felt was responsive

to their request. It described our planning for meeting the coal
strike. It described our model, showed what it was all about, the
various assumptions underlying it. We submitted that to them. We
thought at that time, September 25, our responsibilities were fully
discharged. We didn't know until we received your letter on No-
vember 7 that the information in the letter was considered to be
inadequate.
As soon as we found out, we took steps.
Mr. DINGELL. Can you inform me whether any of this informa-

tion or any of the documents and memorandums constituted a
communication with the President?
Mr. GRAMLEY. To the best of my knowledge there were three

memorandums in our coal strike files from the Chairman of the
Council of Economic Advisers to the President.
Mr. DINGELL. Were any of those requested?
Mr. GRAMLEY. Yes; they were.
Mr. DINGELL. They were. Can you advise me how, in preparing

the models and so forth, how was CEA acting? Was it acting as a
ministerial functionary of the Government or was it acting as an
adviser to the President?
Mr. GRAMLEY. We were acting as an adviser to the President.
Mr. DINGELL. In preparing a model?
Mr. GRAMLEY. In preparing the documentation needed to advise

the President. The model was an effort to try to assess the effects
of what a protracted coal strike would be. There was no way we
could advise the President without going through an analysis of
that kind. That happens in almost every area of economic policy
advice.
We do a good bit of staff work which leads up to a memorandum

to the President.
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Mr. DINGELL. Are you telling me, then, that any economic model

that is used to advise the President then falls within the doctrine

of executive privilege?
Mr. GRAMLEY. I am not claiming Executive privilege, the CEA is

not.
Mr. DINGELL. I know.
Mr. GRAMLEY. I have no knowledge of the legal aspects of this

case. I would turn that issue over to Mr. Hammond.
Mr. DINGELL. Now, did CEA only rely on the August 31 Justice

memorandum as the basis for withholding data from GAO?
Mr. GRAMLEY. We relied both on Department of Justice memo

and advice from the Office of the Counsel of the White House.

Again, Mr. Chairman, we were not trying to withhold informa-

tion. We were trying to supply as much information as we could.

That is our position today.
Mr. DINGELL. There seems to be some difference on that particu-

lar point. Can you tell us what is CEA's policy today about provid-

ing data to the GAO?
Mr. GRAMLEY. These two requests for data are the only two that

have come up. We would certainly want to be as accommodative as

we could in every request of that kind. But we would have to

consider each one individually.
Mr. DINGELL. You do not regard your routine functions as being

exempt from requests either by GAO or by the Congress for infor-

mation?
Mr. GRAMLEY. We do not.
Mr. DINGELL. Do you agree with Justice that unless the Presi-

dent claims executive privilege, you cannot withhold data from a
congressional committee?
Mr. GRAMLEY. That would be a legal issue on which I would not

pass judgment.
Mr. DINGELL. Now, yesterday Mr. Gould of the CEA--
Mr. GRAMLEY. Mr. Gould is here with me this morning.
Mr. DINGELL. Sir?
Mr. GRAMLEY. Mr. Gould is here with me this morning on my

right.
Mr. DINGELL. Let me raise this: You have a policy responsibility

inside of the Council of Economic Advisers, do you not?
Mr. GRAMLEY. We do.
Mr. DINGELL. What would be your position as a policy matter

with regard to the question just asked, and I will repeat, do you
agree with Justice that unless the President claims executive privi-
lege, you cannot withhold data from a congressional committee?
Mr. GRAMLEY. As a general matter, we try to be as responsive as

we can be to congressional inquiries. We send documents regularly
up to Congress. We testify before the Congress. We talk with con-
gressional staff, with Members of the Congress. We try to be as
accomodative and as open as we can be. We would not withhold
information unless we were told to do so on advice of counsel.
Mr. DINGELL. You would--
Mr. GRAMLEY. We would not withhold any information unless we

were advised by counsel to do so.
Mr. DINGELL. By counsel or by the President?
Mr. GRAMLEY. Well, the counsel would communicate advice to us.
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Mr. DINGELL. What I am trying to figure out is what is your
posture; is it the counsel who executes the executive privilege or is
it the President?
Mr. GRAMLEY. That is not our function.
Mr. DINGELL. Sir?
Mr. GRAMLEY. That is not our function.
Mr. DINGELL. You don't have a policy down there on this matter?
Mr. GRAMLEY. We do indeed. We don't invoke executive privilege.
Mr. DINGELL. You do not?
Mr. GRAMLEY. We do not. We have not in this case.
Mr. DINGELL. You have not. Do you know who it is that sets for

Executive privilege?
Mr. GRAMLEY. It is my understanding that only the President

can do that.
Mr. DINGELL. Very good. I am curious why was this information

request laid before the Council if you were desirous of being cooper-
ative?
Mr. GRAMLEY. As a general matter, the communications of policy

advice from the chairman of the Council of Economic Advisers to
the President might on some occasions at least, be considered mate-
rial over which the President would wish to claim executive privi-
lege. We wanted first to see what the rules of the game were. We
have no legal counsel in the CEA. So we asked the Office of the
White House Counsel what we should do.
Mr. DINGELL. The Chair yields.
Mr. FINNEGAN. In this case, the materials that the GAO were

asking for, as I understand it, were models, the analysis, and a
great deal of memoranda. As I read the documents from the GAO,
there was no reference to any memoranda to the President, him-
self, but the supporting documents for the model.

Is there any reason why you would have to seek advice on
providing that information to the GAO?
Mr. GRAMLEY. We simply wanted to get the signals straight in an

unprecedented case of this kind.
Mr. DINGELL. Gentlemen, this is a question of Mr. Gramley and I

understand Mr. Gould is here.
Yesterday, Mr. Gould of the CEA provided to our staff a number

of documents relative to this matter. In his covering letter he cited
these materials, "represent in substance the complete record of
CEA's activities during the coal strike."
Could you tell us, Mr. Gramley or Mr. Gould, what is meant by

the words "in substance"?
Mr. GOULD. I believe, Mr. Chairman, that what we gave you

yesterday, as I indicated in the letter, were to the best of our
knowledge—we did search every file that I am aware of—all memo-
randa except those to the President. We did not give you notes or
drafts largely because they were either superseded by the final
documents or were unintelligible, undated, and otherwise not
useful. We are not withholding those from you. They were not
useful.
I believe the words "in substance" were meant to convey to you

that as far as I know, that is on paper the complete activities of the
Council.
Mr. DINGELL. The words, then, "in substance" are not qualified?
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Mr. GOULD. No, sir, I don't believe they are.
Mr. DINGELL. Are there any other documents in the CEA files

that are not provided to us?
Mr. GOULD. Not pursuant to your request so far as I know.

Mr. DINGELL. Not pursuant to the request of the committee.

Now the GAO believes there are memoranda between CEA and

DOE. I do not believe such documents were included in the enclo-

sure. Were there such documents, memoranda, between CEA and

DOE?
Mr. GOULD. Mr. Chairman, we have gone through, as I said, all

files I am aware of, and we found one memorandum which is in the
pile that we submitted to you from David Munro, member of the

staff to the coal group, which included DOE, as we understand it.
To the best of our knowledge, as of our review over the past few

days, we found no others. I am prepared to go back and take
another look, but I am not aware of any other memos.
Mr. DINGELL. Now, I assume, then, you will be making available

to the GAO the same information that you made available to the
committee?
Mr. GOULD. We are fully prepared to do so.
Mr. DINGELL. Gentlemen, either Mr. Gramley or Mr. Gould, can

you inform us why the CEA undertook a model which would pre-
dict the worst case scenarios since the Bureau of Labor Statistics
were providing data weekly on unemployment? And I used the
word w-e-e-k-l-y.
Mr. GRAMLEY. Mr. Chairman, in running our model we used both

optimistic assumptions and pessimistic assumptions. And we
spelled out, as the files will indicate, there are computer runs, for
strikes of different length, for both optimistic and pessimistic as-
sumptions.
The principal difference in the assumptions underlying those two

cases was the quantity of coal deliveries. The pessimistic assump-
tion was that coal deliveries would drop back to 300,000 or there-
abouts as they had been early in February.
As Mr. O'Leary testified this morning, it was a concern in our

mind, a fear, that deliveries might in fact drop back to that level if
violence erupted on a larger scale.
Mr. DINGELL. Gentlemen, can you advise me with regard to the

scenarios, what was the probability of the worst case scenario?
Mr. GRAMLEY. We did not know how to assign a number, a

numerical probability, of one-fourth or a third or a tenth. We
regarded it as a low probability outcome.
But as I indicated in my testimony, I think it is important for

the Government to prepare for low probability events that have a
very serious potential consequence.
Mr. DINGELL. I apologize--
Mr. O'LEARY. Mr. Chairman, can I help you with that?
Mr. DINGELL. Sure.
Mr. O'LEARY. You may recall that I have had a fairly long

history of experience with the coal industry and with its labor
unions.
Mr. DINGELL. We have had a good bit of experience with worse

cases, too.
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Mr. O'LEARY. Yes, Mr. Chairman, now that you mention it—
much of it here.
Mr. Chairman, I think that one or two serious incidents would

have taken the heart out of the people that were transporting the
coal from out of the ECAR region, into the ECAR region. I think it
was altogether possible that that imported coal could have dried up
literally overnight had there been just a few examples of violence
on that movement.
Consequently, I don't think that the worst case analysis was by

any means far fetched. Indeed, one of the concerns that I had when
I appeared before your committee in the middle of that strike and
shared with you was that a discussion of the coal movement might
indeed trigger such events and kill the very solution to the power
supply situation that we were trying to develop at that time.
So I think that we were quit prudent in using a worst case

scenario because it was always just around the corner should vio-
lence have erupted.
Mr. DINGELL. Mr. O'Leary, in your answer to question 11, you

state CSC's efforts on the EEMIS was not deemed adequate. Never-
theless, they were paid $121,000 or two-thirds of the contract price
despite this inadequacy and despite the fact that only one-half of
the contract period had expired.
Several questions now:
What was the inadequate work and when was its inadequacy

determined?
Mr. O'LEARY. Mr. Chairman, Hazel Rollins is prepared to go into

that area and she is with us.
Mr. DINGELL. We will be delighted to hear from her.
Miss Rollins?
Ms. ROLLINS. Actually, the contract really belongs in EIA and

Mr. Fischer will be the lucky gentleman to respond.
Mr. DINGELL. Mr. Fischer?
Mr. O'LEARY. Mr. Fischer will be even more delighted, Mr. Chair-

man.
Mr. DINGELL. I might observe I have not seen such an adroit

shift of questions from participant to participant since the days
when the Secretary of the Treasury and General Counsel for the
Treasury were at Ways and Means. My dad was a member of that
body some 40 years ago and the question finally resolved itself into
Madam Perkins' lap.
Mr. FISCHER. My name is C. William Fischer, Deputy Adminis-

trator of the Energy Information Administration (EIA).
In May of this year the Deputy Secretary assigned responsibility

for the development of the Energy Emergency Management Infor-
mation System to the Energy Information Administration and or-
dered that adequate resources be provided to the EIA to develop a
program plan.
In June of this year, in order to carry out that responsibility, we

entered into a contract with the Computer Services Corp. in the
negotiated amount of $187,000.
The purpose of this contract basically was to provide a draft

outline for the program plan, to prepare a preliminary require-
ments survey, and to draft alternatives for a systems development
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concept which would include probably cost requirements for those
alternatives, a scheduling of tasks, and so on.
As the contract got under way, there were a number of delivera-

bles that were required. The first deliverable was an outline of the
work to be accomplished under the statement of work. This was
delivered and the amount of money allocated to that was about
$15,000. The outline was delivered on the 18th of June and it was
reviewed by our contract monitoring officer and found to be ade-
quate and satisfactory for the work to continue.

After that we were in constant surveillance of the work in prog-
ress under the contract and had a series of meetings with the
contractor as it continued, on about two week intervals.
I think many of the contacts were more frequent than 2 weeks.

There were individual draft chapters of the report that were to be
provided through the months of July and August.
In July we had a joint review of this contract by our own techni-

cal project officers and also technical project officers from the
Controller's office in the Department.
In July it appeared that the draft chapters of the work were not

coming in in a satisfactory manner and we notified the Controller
that steps were needed to correct the conduct of the work under
this contract.
One of the steps we believed was needed was to have a restruc-

turing of the contractor's activity and it is my understanding, such
a restructuring was ordered. But it became clear that in the course
of the continuation of the work on the rest of the chapters of the
contractor's report, that adequate progress was not being made. So
we moved to terminate the contract.
As I said, the contract was initially negotiated in the amount of

$187,000 and we terminated the contract during the month of
September. We actually moved in August to terminate but the
process of contract termination took us into September. The
amount of money actually expended on this contract was $121,000.
There was value received from this contract for the $121,000 spent.
Some of the preliminary system design concepts were used, some

of the trade-off analysis work that was provided by the contractor
was used, some of the documentation, and some of the technical
analysis of detailed systems issues which we received from the
contractor.
So the $121,000 taxpayer's money was not traded, for nothing,

but in fact there was substantial value received for this. We saved
$66,000 against the initially negotiated level or about 35 percent of
what would otherwise have been spent. The work was completed by
using in-house personnel—our own DOE personnel. The program
plan for the Energy Emergency Management Information System
was published and, yesterday, public hearings on this plan were
completed.
We held hearings in two major cities, including Washington.

Those hearings are just now over and we are evaluating the com-
ments of State, local, public, and private groups on that plan. That
is the story of the CSC contract.
I should say, Mr. Chairman, that as in many contractual efforts,

the fault is not ncessarily exclusively with the competence of the
contractor, but from time to time when we move to use contractual
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assistance and stay on top of it there are occasional instances
where we find that the product is not comming up to the standard
that we had specified and it is necessary to terminate the particu-
lar effort. That was the case here.
Mr. DINGELL. Now, in response to the question No. 9 of the

subcommittee, Mr. O'Leary referred to several other contracts to-
taling about $20,000 concerning the revision of the Energy Emer-
gency Planning Guide.
You then state the results of this effort were judged inadequate

and DOE made the decision not to distribute the document in its
present form.
Could you tell us, Mr. O'Leary, why they were inadequate and

were the contractors paid?
Mr. O'LEARY. You know full well that I cannot. However, Ms.

Rollins can since I think we have the right assignment now.
Ms. ROLLINS. Mr. Chairman, I am Hazel Rollings, the Deputy

Administrator of the Economic Regulatory Adminstration.
You are correct that after the work was accomplished the deter-

mination was made that the guide in its format was not useful.
Much of what we learned about the guide in last winter's emer-

gency taught us that a format that tended to rely on what the
Federal Government could do was just not adequate.
Indeed as GAO had found, we too believed that if the handbook

had been finished on time last year and if the contracting cycle
had been swifter, we would have had a better product.
So, as we approached this winter and reviewed the format, we

determined that particularly because there was new legislation
about to be passed, the document should not go forward in its
current format.
That is not to say that the work which was done on analyzing

some of the measures at the State level, work done by the Argonne
Laboratory, will not be used when we finally publish a handbook in
late December.
Mr. DINGELL. I am curious. Did you contract for a document or

for work which could be done to produce something that would not
be publishable. Did You contract for research?
Ms. ROLLINS. We contracted for research to go into the guide, for

graphic work to support the guide, and finally, work to edit it.
You may recall if you have seen the guide, it is a very hefty

document. It needs a good format to make it usable.
On the issue of the information—as I pointed out in the Argonne

contract, the analytical work will be used. Some of the graphic
work—and I recall that was a $10,000 contract—will also be used
when we put out a more complete guide late next summer.
In terms of what was actually not usable, it was the editing and

the formatting work that was done on the guide that should have
been published this winter.
Mr. DINGELL. Were the contractors paid in full?
Ms. ROLLINS. Yes, sir, they were paid in full.
Mr. DINGELL. Paid in full?
Ms. ROLLINS. That is correct.
Mr. DINGELL. Would you explain to me why they were paid in

full?
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MS. ROLLINS. Because the work as ordered called for the format

which was presented to us by the contractor. What happened,
 of

course, was that in the contracting cycle, early on before we had 
an

opportuity to look at how the guide was used during last winter
, a

format had already been requested.
Now, if somebody had been a bit brighter, or known very early

on how the States were going to react to the guide, we would have

requested another format. However, to be frank, events overtook

us, and our plans were made very early in advance, well before we

realized the guide in its format had great difficulties.
Mr. DINGELL. Now, was this a sole source contract?
Ms. ROLLINS. One was a sole source contract, one was for work

performed by a national lab, and one was competitively awarded.

Mr. DINGELL. Can you explain to me why these were sole source

contracts?
MS. ROLLINS. I would be happy to provide it for the record.

Mr. DINGELL. Could you advise me what were the justifications

here then?
Ms. ROLLINS. I would also have to provide that for the record.

Mr. DINGELL. Would you gather that together?
Ms. ROLLINS. I certainly will.
[The following information was received for the record:]
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JUSTIFICATION FOR

NON-COMPETITIVE PROCUREMENT

I recommend that we negotiate solely with Systems Consultants,

Inc. (SCI), Washington, D.C., for the profesional services

described herein.

Description of Services  to be Procured: •

.The attached Statement of Work will provide the Short Term •

Emergency Ilanning Division of the Office of Regulations and

Emergency Planning (STEP/REP), Economic Regulatory Administration

with:

A Near Term Overview Plan

A Multi-Year Program Plan

'FY 78-79 Plans Implementation

Procurement histo_EL, estimated future recuirements, and

long procurement obifctives:

The Short Term Emergency Planning Division was formed

subsequent to the activation of the DOE from p.rsonnel

previously detailed to the staff of an Interagency Task Force

on Winter Energy Emergency Planning and elments of offices

transferred to DOE from the Department of Interior. Thus,

there is no STEP procurement history for similar services.

Due to staffing levels im-.:osed, STIP is unable to recruit the

requisite personnel to perform the necessary analyses and

develop the plans, systems and documents proposed for this

procurement. Efforts will be made to cross train assigned

personnel in these specialized disciplines. However, for the

interim, procuring these products by contract is the only

" feasible method.

It is anticipated that a competitive procurement will be

sought for a reduced level of effort commencing January 1,

1979, through SeptemLer 30, 1980. For the long range (FY81

and beyond) it is planned to phase out use of contractors for

these activities. One of the products to be obtained from
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this procurement is recommendations for staffing and training

for the FY 79-82 period.

Estimated Costs:

:

This work will entail eighteen person months ,f effort over

a eight month period, commencing June 1, 1978, and concluding

December 31, 1978. It is estimated that $99,500 of FY 78 lune

will be required.

Schedule Recuirements

As indicated earlier the STEP Division was formed subsequent

to the DOE activation from members of a task force and

elements from the Department of Interior. No plan was ever

developed for STEP. In Deember 1977, the Nation began the

longest work stoppage in hiL:tory in the coal industry and all

gTEP personnel were fully committed to coordinating the Federal

” response to the coal emergency.

The coal strike did not end until late March 1978. STEP is

now faced with revising the Energy Emergency Planning Guide,

developing Emergency Natural Gas and Electricity Operating

Plans, improving and relocating the Energy Emergency Center,

definig and initiating development of the Emergency

Management Information System, and numerous additional tasks

with a staff of ten professionals and three support.

The STEP staff must revise the Energy Emergency. Planning

Guide for FY79, so .that states and local jurisdictions will

have time to develop the re3ource requirements prior to the

1978-79 winter. This action must be completed by Sentem!)er 33,

1979, because interagency exercises testing the plan will

begin October 1, 1978. The Federal Preparedness Agency (FPA)

and other preparedness agencies require this load time deadline.

Staff resources are not available for both long range STEP

planning and current activities. Normally, it takes 4-5 months

to process a competitive contract and this does not allow

sufficient time to meet imposed deadlines.
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Exclusive capability:

Although there are other companies that have the necessary

expertise, SCI is the only known firm qualified to perform the

listed tasks within the required time frame. This is supported

by the following:

SCI has demonstrated their ability to develop sound

management planning concepts and program plans on

several prior and current DOE contracts. These include:

- The development of a multi-year program plan for the

Division of Solid Fuels Mining and Preparation

(Contract #ET-78-001-6075)

- The development of Environmental Assessment program

plans for the Office of Technology Impacts, ASEV

(Contract #EE-77-001-6075)

- The development of Solar Heating and Cooling Demon-

stration program plans for Argonne National Laboratories

(Contract #31-109-38-4192)

SCI's prior experience in implementing certain aspects

of DOE's Policy and Program Planning System (PPPS) for

the Office of Program Management Support (OPMS) has

afforded SCI with a unique understanding of the

implementation procedures of DOE's planning process. If

the contract were awarded to any other known firm it would

require 2-3 months for it to obtain the necessary -

experience. This would cause ERA/STEP to fail to meet

its legislatively mandated short term planning respon-

sibilities.

Other

The Division of Short Term Emergency Planning is respoL,ible

for a critical element of the Nations' energy program, short

term emergency planning. The importance of this planning

is evidenced by the past winter's natural gas shol- tage and

this winter's coal strike. The planning support being

addressed by this procurement is vital to a quick, effective

start-up of the program. It is not possible tb advertise

competitively and be responsive in the time frame required
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of STE, to its planning requirements. Thus, this sole source

action is needed.

The a•.gard of this sole source procurement to Systems Co
nsultants,

Inc. is consi6ered critical to an early and sound build
-up

• of STEP's programs and the development of a firm basefor

the implemenLation of these near and mid-term activities.

Emergency energy planning and program implementation is vi
tal

to our national well being. Thus, we believe this aeLivity

warrants quick and special attention and should not be

required to proceed through a formal, competitive contract

process.

In summary, STEP needs to move quickly an
d effectively to

consolidate and build its ogram/project pesition to s,,rve

the Nation's emergency energy planning an
d preparation

, requirements through: plans implementatio
n and project

management actions.

SCI, due to direct involvement and knowledge an
d experience

in these matters, and availability of appropria
te professional .

staff is uniquely able to provide the products
 required in

a cost effective manner.

In summary, STEP needs to put immediate attenti
on on the

matters of program plans, near and multi-yea
r, and Flq30

budget documentation. SCI, through experience, knowledge,

performance and availability of the appropriate
 professional

staff is uniquely able to provide the products
 needed by

STEP in the time required.

Recommend Approval:

•- •
OV1A 4 it .17 lc?

Barry Ye.ae',,Iire:':ur
Short Term 1: -ergeney Planning

Division
Office of Regulations and

Emergthlcy Planning
Economic Regulatol'y Administration



186

CONCUR:

APPROVI.):

-7--
r /14L,

Thomas S. Keefe
Procurement Advisor
Office of Program Support
Directorate of Procurent
• and Contracts Management

.241(-6-0
DougLas G. Robinson
Assistant A:;ainistrator
Office of Regulations

and Emergency Planning
Economic Regulatory Administration

Mr. DINGELL. I have a recollection that about a year ago Mr.
Alm put forth a memorandum suggesting no more sole source
contracts. Was this action within the purview of that memoran-
dum?
Mr. O'LEARY. Mr. Chairman, I just can't conceive that that is the

case. The Department has a very, very high number of sole source
contracts that are well justified. We have a board that assists us in
these matters.
There are legal reviews of each of these contracts. It would

simply cripple the work of the Department if we were for one
reason or another not to be able to avail ourselves of sole source.
I would like Mr. Fygi to expand on that for you. He has a long

acquaintance with this problem.
Mr. FYGI. That is what happens when you try to whisper some-

thing in his ear.
The grounds for sole source awards, at least during the period

when I actively participated on the FEA's Award Review Board,
were fairly thoroughly scrutinized and included the judgment that
as a factual matter a particular contractor was the only source for
a particular product that met the requirements that the agency
had to deal with.
Now, there is a lot of additional folklore that in the main is

designed to assure that the legitimacy of such a finding in terms of
a body of decisional law, in the decisions of the Comptroller Gener-
al, that further constrains agencies' latitude in making that find-
ing.
I would add, however, that given the volume of contracting work

in the Department of Energy, it is not necessarily the case that
each individual contract is reviewed by lawyers in my office.
But the procurement operations people have available to them

counsel on request to advise them as to the appropriateness of any
justification that they may be faced with.
Mr. O'LEARY. Mr. Chairman, having said that, I want to point

out that it is the policy to minimize the use of sole source contracts
to get its work done. But we must have some minimal level of
reliance upon such contracts.
Mr. DINGELL. I find that comforting. However, I observe in your

schedule one submitted to this committee—rather that the GAO
submitted to this committee—that there are 13 contracts relating
to DOE contingency planning.
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I observe that the first, American Management Systems, is an

add-on to an existing contract. The next two are sole source. The

next one is purchase order, which for all intents and purposes is

sole source.
I come down and I find one to National Oceanographic and

Atmospheric Administration—that is an interagency agreement—

which for all intents and purposes is sole source. Then I observe

the next four are sole source, followed by one in which there is a

minicompetition.
I am aware of minisecurities, but I am not aware of minicompeti-

tions. The next three are sole source.
I observe no competition or no competitive bidding.
Mr. O'LEARY. I would hazard, Mr. Chairman, this is because of

the extreme pressure that we were putting on the system to pro-

duce the results of these contracts. Ms. Rollins ought to expand

upon that.
Ms. ROLLINS. I can once again only speak for the ERA. In review-

ing the contracting cycle for fiscal year 1977, you are quite correct.
As a matter of fact, I am not very proud of the ERA's effort, but

I think as Mr. O'Leary indicates we were under tremendous pres-
sure then to respond to emergencies. Out of nine contracts we let,

seven were sole source.
In reviewing the data for fiscal year 1978, we have improved

greatly and, in fact, only about 50 percent of the contracts let in
the emergency preparedness area were sole source.
I might add that with regard to that interagency agreement with

NOAA, funds in fact never moved from DOE into NOAA. In point
of fact, we did not go forward with that effort.
Mr. DINGELL. I do observe that of these contracts, I find contract

dates are listed for five, and the first of which is add-on to existing
contract, one is purchase order, and one is interagency agreement,
all of which are August 1977, November 1977, November 1977,
November 14, 1977, and October 1977, which indicates to me that
that is fiscal 1978, with the possible exception of the first.
I assume that since the last ones down here are current con-

tracts, that they are for either fiscal 1978 or possibly for 1979.
Ms. RoLLINs. No; we have not, sir, let any contracts yet in the

ERA for fiscal year 1979. Basically, the reason is that we believe a
great deal needs to be done to improve our procedures.

I, too, am very much concerned. First, about the great numbers
of contracts which in the past were managed by so few people.
Second, about what appears to be a duplication of effort, sometimes
across program lines.
We have set up a very stringent procedure for approving and

also managing contracts this fiscal year. Therefore, none has yet
moved to be processed.
Mr. O'LEARY. Ms. Rollins, I think it is also appropriate to point

out when the money that went into those contracts the chairman
just recited for us was received by what was then FEA. I think
they came about as a result of a supplemental that was available
to us in April or May.
Ms. Rom,'Ns. That is correct. With regard to the flurry of con-

tract movement at the end of the fiscal year, that resulted in effect
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because we received our supplemental so late in the year and it
took us that much time to move the contracts through the process.
Mr. DINGELL. Now, I observe in the list of contracts that last

winter DOE signed a contract with Jack Faucett Associates to
prepare a handbook to be used by State or industrial officials.
That, I observe, was also a sole source contract.
Due to contracting delays, the handbook was not ready for use in

the winter. Is there an explanation for this event?
Ms. ROLLINS. Yes; there is. But I think you have got the fiscal

years confused there, as I often do.
The Faucett effort in fiscal year 1977 was contracted for in an

amount that I recall was less than $40,000.
Mr. DINGELL. $25,000.
Ms. ROLLINS. $25,000. That is the document that was certainly up

to snuff both in terms of its quality and its focus in trying to let
the public understand who within the ERA had responsibility for
each of its major emergency programs.
As has been indicated before, because we went into the Depart-

ment of Energy and fell upon a new contracting or procurement
procedure, we could not move that contract through final culmina-
tion. That was the reason for the delay in the product.
With regard to the Faucett contract, which you see now before

you for fiscal year 1978, it is correct that the amount is in excess of
$100,000. However, it contemplates additional tasks to be per-
formed and indeed will be ready by the end of December as I
earlier indicated.
Mr. DINGELL. Could you, Mr. O'Leary, submit to us the guide-

lines of the Department of Energy for sole source contracting, and
in each one of the instances of the contracts give us justification
for it?
Mr. O'LEARY. I would be pleased to, Mr. Chairman.
[Testimony resumes on p. 263.]
[The following group of justifications referred to was received for

the record:]
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--SOUL -SOURCE CONTRACTING

The Department of Energy uses the attached guidelines and

procurement regulations for sole source contracting.

The attached sole source justifications are for those
contracts requiring that a justification be prepared.
They do not include justifications for work performed
by the National labs or task orders.

MEMORtiNDUM TO THOSE ON THE ATTA ED LIST

FROM: ROBERT LAW 4*.4-2. 1 
PROCUREMENT ADVISORADVISOR
PROGRAM SUPPORT OFFICE

SUBJECT: NONCOMPETITIVE AND UNSOLICITED PROPOSAL JUSTIFICAT
IONS

Federal Procurement Regulations (FPR) stipulate
 that negotiated procurements

shall be on a competitive basis to the maximum 
practical extent. There may

be circumstances, however, in which only one 
source can satisfy a particular

programmatic requirement. In such a circumstance, a written justificati
on

setting forth appropriate rationale to support a 
recommendation for acquisi-

tion on a noncompetitive basis shall accompany 
the request for procurement.

Enclosed for your guidance in preparing justifi
cations, i.e., noncompetitive

and unsolicited, are general instructions and r
ecommended formats. Also

enclosed is a DOE Draft Order 4210 which prescribe
s DOE policies and

procedures for unsolicited proposals. Your attention is especially directed

to Page 1 of Attachment 2 of the Draft Order re
garding evaluation factors and

determinations in preparing a justification for
 acceptance of an unsolicited

proposal.

You should note the apparent conflict in regula
tion citations. It is suggested

that you use ERDA citations until such time tha
t DOE regulations are promulgated.

Also, the ERDA regulations which implement th
e FPR are more explicit and should

be more helpful in your preparation of the 
required justifications.

Your cooperation in assuring compliance with 
the justification requirements

would be appreciated.

Enclosures:
1. Justification and Noncompetitive

Procurement Instructions and Formats

2. WE Draft Order 4210

43-130 0-79-13
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1 JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

Contractual Procurements 

This section provides information for justifying noncompetitive procurement

as opposed to the usual competitive method of procurement. It designates the

contractor recommended for the negotiation process; indicates services to be

provided and the unique or proprietary feature involved in the procurement;

and provides the reasons why other firms could not provide the required serv-

ices. Although "negotiated procurement shall be on a competitive basis to the

maximum practical extent" and "reasonable competition, shall be obtained in

making small purchases in excess of $500," there are circumstances in which

one source is exclusively capable of performing the work within the time re-

quired and at reasonable prices. This situation might be owing to experience,

specialized facilities, time constraints, technical competence, or availability

of funds. In such circumstances, the requesting program unit may conclude that

only a specific source can perform the work and, therefore, recommend that a

contract be negotiated with only that source. The recommendation shall be in

writing and shall be contained in a separate document entitled "Justification

for Noncompetitive Procurement,u which shall state the reasons for the non-

competitive procurement. The rationale for this recommendation must be in

accordance with ERDA PR 9-3.805-51. Figure E-1 presents a recommended format_

with suggested data for use in this justification.

Grants 

See ERDA Federal Assistance Manual (FAN), Section 211, when grants are to

be awarded without competition.
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Sample Justification for Noncompetitive Procurement

?artment of Energy
,ashington, D.C. 20545

CONTRACTOR:

VALUE:

SUPPLIES/SERVICES:

I recommend that negotiations be conducted only with
 (source) for the

supplies and services described herein in accordance
 with ERDA Procure-

ment Regulation Section 9-3.805-51.

1. Description of supplies or services to be procured 

A brief, general, nontechnical description and sta
tement of the

general application and particular significance or 
specialized

character of the procurement.

A description of all associated supplies or servic
es, e.g.,

technical data, reports, engineering services, and so
 forth to be

procured.

2. Procurement history, estimated future requirements, a
nd long range 

procurement objectives 

Brief statement of the technical and contractual 
evolution of the

supplies or services being procured from initiatio
n to present status.

Brief statement as to whether the work is a con
tinuation of

previous effort performed by the proposed contr
actor.

Reference should be made to any advance plannin
g information

previously prepared or furnished, together with 
information with

respect to any changes proposed in the present 
justification which

represents a departure or modification of prior
 procurement plans,

including a statement of the effect of the changes
, if any, on

scheduled milestones.

Brief statement as to what actions have been taken
 to develop

competition and eliminate a noncompetitive situati
on in future

procurements of the proposed-supplies or services.
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Sample Justification for Noncompetitive Procurement (Cont e d)

Estimated cost 

The estimated cost of the procurement and a brief description of
assumptions made and data used by the initiating program office to
develop the estimate.

The estimated cost listed by fiscal years.

Whether the proposed contractor or the Government has a substantial
investment of some kind that would have to be duplicated at Government
expense by another source.

4. Schedule requirements 

The basis for establishing schedule requirements.

An explanation of the urgency, if any, of the requirement. Describe
why the schedules are critical and why only the proposed contractor can
meet them.

Describe what significant cost savings or other benefits could result
if schedules could be relaxed and whether competition could thus be ob-
tained.

5. Exclusive capability 

Does the proposed contractor have personnel who are considered
unquestionably predominant experts in their particular field?

What prior experience of a highly specialized nature does the source
exclusively have that is vital to the proposed effort?

What facilities and test equipment does the source exclusively have
that are complex or specialized and vital to the effort?

Is competition precluded because of the existence of patent rights,
copyrights, secret processes, trade secrets, technical data, or other
proprietary data?

What other capability and capacity does the proposed contractor have
that is necessary for the specific effort and makes it clearly the only
source that can perform the work on the required time schedule without
incurring clearly unreasonable costs?
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Sample Justification for Noncompetitive Procurement (Cont'd)

Other

If lack of drawings or specifications is a constraining factor, why

is the proposed contractor clearly best able to perform under these

circumstances? Why are the drawings and specifications lacking? What

is the lead time required to get drawings and specifications suitable

for competitions?

Are parts or components being procured as replacement parts in support

of equipment specially designed by a manufacturer, where data available

are not adequate to assure that the parts or components obtained from .

another source would perform the same function?

In light of these facts, I consider the proposed contractor the only practical

source for- the required scope of work and recommend authorization of negotiations

without further competition.

(Project Manager)
(Title)
(Division and Branch)
(Date)

Concur: Date

Division of Procurement

Office of General Counsel 

Conditions:

Approved for noncompetitive procurement in accordance with ERDA PR 9-3.805-51:

Division of
,Director Date
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D' Pw t,t4t 9-3.ep5-s-

S9-3.805-51 Noncompetitive procurement.

(a) While negotiated procurement shall be on a competitive basis
to the maximum practical extent (FPR 1-3.101(d)) and reasonable compe-
tition shall be obtained in making small purchases in excess of $500
(FPR 1-3.603-(l)), there are circumstances where one source (or groups
of sources) has exclusive capability to perform the work within the
time required and at reasonable prices, e.g., by reason of experience,
specialized facilities, or technical competence. In such a circum-
stance, the initiating program office may conclude that only one
source (or groups of sources) is qualified to perform the work and,
therefore; recommend that a contract be negotiated only with that
source or group (in the case of a "group sole source" situation, a
justification is required for limiting competition to that group and
for the allocation of work among members of the group). The recommen-
dation shall be in writing and will be contained in a separate docu-
ment entitled, "Justification for Noncompetitive Procurement" and
shall examine the reasons for the procurement being noncompetitive in
accordance with paragraph (c) below.

S9-3.805-51
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For a noncompetitive procurement, an approved justification 
shall

be attached to the procurement request when the request is sen
t to a

contracting officer for action.

A justification for noncompetitive procurement is 
also required

where "new" procurements (i.e., outside the contractual
 scope of work)

are initiated through modifications to existing cont
racts.

If a noncompetitive procurement has been justified and
 approved,

in accordance with this section, as a part of an annual
 procurement

plan and such plan has been reviewed and approved, it will not be

necessary to resubmit the justification for approval at t
he time each

individual procurement action is processed. Such justifications shall

be made a part of the permanent contract file (see ERDA-PR
 9-1.313).

(b) The provisions of this regulation do not apply to:

(1) procurements of $500 or less;

(2) acquisitions from or through other Government agencies;

(3) procurements of utility services where the services are

available from only one source.

(4) subscriptions to periodicals;

(5) procurements resulting from program opportunity notices,

ERDA-PR 9-4.57, or program research and development announcements,

ERDA-PR 9-4.58 (which are forms of competitive solicit
ations and sub-

ject to requirements stated in the respective regulatio
ns);

(6) procurements subject to the procedures set forth in ERDA-PR

9-4.51;

(7) procurements subject to the procedures set forth in

ERDA-PR 9-4.9;

(8) contracts for management and operation of the major

laboratories and production facilities;

(9) onsite service contracts of a continuing nature; or

(10) contracts which are subject to separate justification

for recompetition or extension.

(c) Justification for noncompetitive procurement. 

(1) The document entitled "Justification for Noncompetitive

Procurement" shall examine the reasons for the procurement being

§9-3.805-51
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noncompetitive and shall contain, in the first sentence of the docu-
ment, an appropriate. recommendation (e.g., "I recommend that negotia-
tions be conducted only with (name of entity) for the supplies and
services described herein.")

(2) Each justification shall set forth enough facts and
circumstances to clearly and convincingly establish that competition
would not have been feasible or practicable. The following format
includes considerations to be made in preparing the justification._

(i) Description of supplies or services to be procured:

A. A brief, general, nontechnical description and
statement of the general application and particular significance or
specialized character of the procurement.

B. A description of all associated supplies or ser-
vices, e.g., technical data, reports, engineering services, and so
forth to be procured.

(ii) Procurement history, estimated future requirements, 
and long range procurement objectives:

A. Brief statement of the technical and contractual
evolution of the supplies or services being procured from initiation
to present status.

B. Brief statement as to Whether the work is a con-
tinuation of previous effort performed by the proposed contractor.

C. Reference should be made to any advance planning
information previously prepared or furnished, together with informa-
tion with respect to any changes proposed in the present justification
which represents a departure or modification of prior procurement
plans, including a statement of the effect of the changes, if any, on
scheduled milestones.

D. Brief statement as to what actions have been taken
to develop competiticin and eliminate a noncompetitive situation in
future procurements of the proposed supplies or services.

(iii) Estimated cost:

A. The estimated cost of the procurement and a brief
description of assumptions made and data used by the initiating
program office to develop the estimate.

B. The estimated cost listed by fiscal years.

59-3.805-51
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C. Whether the proposed contractor or the Government

have a substantin—investment of some kind that would have to be

duplicated at Government expense by another source.

(iv) Schedule requirements:

A. The basis for establishing schedule requirements.

B. An explanation of the urgency, if any, of the

requirement. Describe why the schedules are critical and why only

the proposed contractor can meet them.

C. Describe what significant cost savings or other

benefits could result if schedules could be relaxed and whether

competition could thus be obtained.

(v) Exclusive capability.

A. Does the proposed contractor have personnel con-

sidered unquestionably predominant experts in the particular field?

B. What prior experience of a highly specialized nature

does the source exclusively have that is vital to the proposed effort?

C. What facilities and test equipment does the source

exclusively have that are complex or specialized and vital to the

effort?

D. Is competition precluded because of the existence of

patent rights, copyrights, secret processes, trade secrets, technical

data, or other proprietary data?

E. What other capability and capacity does the proposed

contractor have that is necessary for the specific effort and makes it

clearly the only source that can perform the work on the required time

schedule without incurring clearly unreasonable costs?

(vi) Other.

A. If lack of drawings or specifications are a con-

straining factor, why is the proposed contractor clearly best able to

perform under these circumstances? Why are the drawings and specifi-

cations lacking? What is the lead time required to get drawings and

specifications suitable for competitions?

B. Are parts or components being procured as replace-

ment parts in support of equipment specially designed by a manufac-

turer, where data available is not adequate to assure that the parts

59-3.805-51
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or components obtained from another source would perform the same
function?

(d) Review and approval. The justification shall, as a minimum
requirement, be reviewed and approved as follows: (In the case of
cost sharing contracts, the contractor's shared amount will be in-
cluded in the dollar amounts specified.)

(1) Noncompetitive procurements initiated by headquarters.

(i) Approval. The senior program official shall approve
a justification for noncompetitive procurement in excess of $5 million
unless otherwise designated by the head of the agency. The senior
program official or designee may approve a justification for noncom-
petitive procurement in excess of $500 but less than $5 million.

(ii) Concurrence on justifications prior to approval shall
be obtained from the designee of the senior program official and the
senior procurement official in excess of $5 million, counsel in
excess of $ million, or such lower amount as counsel may determine,

and the designee of the senior procurement official,
Headquarters, in excess of $500 but less than $5 million.

(2) Noncompetitive procurements initiated by field offices.
Heads of procuring activities may approve justifications for noncompe-
titive procurement initiated by a field office up to the dollar limit
of their delegated contracting authority. Approval and concurrence
requirements below the HPA level shall be as the HPA deems appro-
priate; counsel shall determine the appropriate level for counsel's
required approval and concurrence. Justification for noncompetitive
procurement which exceed the dollar limit of the HPA's contracting auth-
ority, shall be submitted with HPA recommendation to the cognizant head-
quarters program office for approval in accordance with 9-3.805.51(d)(1).
S9-3.807-1 General.

The Head of a procuring activity, for contracts estimated to be
within the limits of delegated authority, may, without power of re-
delegation, approve the findings required by FPR 1-3.807-1(b)(1)
(ii)(C).

i9-3.807-3 Cost or pricing data.

(a) The certification requirements of FPR 1-3.807-3 need not
be applied to cost-reimbursement type operating contracts and onsite
service contracts of a continuing nature.

S9-3.808 Profit or fee.

S9-3.808
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Justification for Non-Competitive Procurement 

The development of options for preparation of a re
vised

gasoline and diesel fuel rationing plan, due large
ly to the

state of this Nation's energy situation, has bee
n given the

highest priority by the Administration. The White House has

directed the FEA to analyze the issues involved 
in the new

development effort and to present the available 
options no

later than August 5, 1977. This represents an extremely

compressed and abbreviated schedule for developm
ent.

Because of these stringent time frame requiremen
ts, and the

complexity of technical requirements of this dev
elopment

effort, it is deemed both necessary and approp
riate to

proceed with this request for contractual assi
stance on a

sole source basis. A single contractor has been identified--'

to perform the tasks associated with this reques
t and this

contractor is available to start work immediately.

American Management Systems, Inc. has complete
d a large

amount of energy related work on contracts to 
FEA over the
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past three years and is uniquely qualified to address the

issues associated with the development of a new rationing

plan. For example, AMS designed the operating procedures

and helped implement the Old Crude Entitlements Program for

the Office of Regulatory Programs at FEA. Working under an

extremely tight deadline (regulations were not finalized

until December 15 and the program had to be operational by

December 28), AMS translated the program as specified by

regulation into operational subsystems, set up all proper

flow and entitlements calculation procedures, trained FEA

personnel in how to operate the program, and provided staff

support during the first cycle of entitlements calculations.

As a result of this contractor's efforts, the Old Crude

Entitlements Program was implemented on time, and entitlements

were published in the Federal Register on January 10 (as

specified by the Regulation.)

In the area of gasoline rationing, AMS has been involved in

several projects which have given them unique experience

in the analysis of rationing program alternatives. Initially,

AMS conducted a gasoline market survey for the Cost of Living

Council aimed at identifying the mechanisms active in the

retail petroleum markets. Next, working for the Department
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of Interior, AMS designed a compre
hensive program for gasoline

allocation which included a set of c
ontrols located at the

refiner, distributor, and retailer 
levels. Part of this

program was a proposal for a rationin
g scheme as one possible

method for controlling gasoline cons
umption. Subsequently,

AMS helped staff the 80-man interagen
cy task force which wrote

the petroleum allocation regulations.
 As part of this task

force, AMS prepared a gasoline ration
ing plan detailing

alternative uses of coupons as an a
llocation mechanism.

Finally, with regard to rationing, AM
S was deepoy involved

in the development of the rationing
 plan prepared as part of

the EPCA requirement. Their responsibilities in this area

included analysis of the operating 
alternatives available

for the development; management sup
port to the task force

which developed the plan; various c
ost analyses relating to

the plan's design; examination of the 
consumer impact of

rationing.

All of these efforts have provided AM
S with a great wealth of

institutional knowledge appropriate t
o the current rationing

development objectives. In addition to their critical

specific experience in the area of gas 
rationing, the total

energy project experience of this c
ontractor demonstrates

exceptional capabilities in 
performing highly time-sensitive

projects for FEA, in working 
directly with FEA staff in a

task force environment, and i
n providing an appropriate 

balance

of both operational analysi
s and policy planning skills 

to

energy projects.
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Need For a Revised Method For Determining 

Individual Allotments 

Because of an intensive review of the driver license mechanism

as specified in the rationing plan developed during 1976,

the current Administration determined that the fraud potential

and subsequent implications for program operation of using

the driver license were too severe to be used. Subsequently,

it was concluded by Dr. Schlesinger that an alternative'

mechanism for determining and dispensing individual gasoline

and diesel fuel ration allotments had to be developed. The

alternative mechanism chosen by Dr. Schlesinger is the

vehicle registration system used by States. The purpose

of this procurement request is to develop the system and the

operational plan for using vehicle registrations to determine

individual gasoline and diesel fuel ration allotments and

to dispense same at coupon issuance points.

The development of a gasoline and diesel fuel rationing plan,

of which the vehicle registration mechanism for determining

individual ration allotments is a major feature, has been given

the highest priority by the Administration. Dr. Schlesinger

has directed the FEA to develop such a mechanism and produce

a gasoline and diesel fuel rationing plan by October 30, 1977.

This represents an extremely compressed and abbreviated

schedule for development. Because of these stringent time

frame requirements, and the complexity of technical requirements

of this development effort, it is deemed both necessary and

v

411.

a.
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appropriate to proceed with this request 
for contractual

assistance on a sole source basis. A single contractor has

been identified to perform the tasks asso
ciated with this

request and this contractor is available to
 start work

immediately.

American Management Sytems, Inc. has comp
leted a large

amount of energy-related work on contract
s to FEA over the

past 3 years and is uniquely qualified to
 address the issues

associated with the development of a mechan
ism for using

vehicle registrations to determine indivi
dual gasoline and

diesel fuel ration allotments. For example, AMS designed the

operating procedures and helped implement
 the Old Crude

Entitlements Program for the Office of Re
gulatory Programs

at FEA. Working under an extremely tight deadline
 (regula-

tions were not finalized until December 1
5 and the program

had to be operational by December 28), AM
S translated the

program as specified by regulation into o
perational sub-

systems, set up all proper flow and entit
lements calculation

procedures, trained FEA personnel in how to
 operate the program,

and provided staff support during the fir
st cycle of entitle-

ments calculations. As a result of this contractor's efforts,

The Old Crude Entitlements Program was 
implemented on time

and entitlements were published in the 
Federal Register on

January 10 (as specified by the Regul
ation).
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In the area of gasoline rationing, AMS has been involved

in several projects which have given them unique experience

in the analysis of rationing mechanisms and issues. Initially,

AMS conducted a gasoline market survey for the Cost of Living

Council aimed at identifying the mechanisms active in the

retail petroleum markets. Next, working for the Department

of the Interior, AMS designed a comprehensive program for

gasoline allocation which included a set of controls located

at the refiner, distributor, and retailer levels. Part of

this program was a proposal for a rationing scheme as one

possible method for controlling gasoline consumption. Sub-

sequently, AMS helped staff the 80-man interagency task force

which wrote the petroleum allocation regulations. As part

of this task force, AMS prepared a gasoline rationing plan

detailing alternative uses of coupons as an allocation mechanism.

Finally, with regard to rationing, AMS was deeply involved in

the development of the rationing plan prepared as part of the

EPCA requirement. Their responsibilities in this area included

analyses of priorities for individuals andfirms (businesses,

nonprofit organizations, and Government organizations); analysis

of other operating alternatives; various cost analyses relating

to the plan design; examination of the consumer, impact of

rationing; and management support to the task force which

developed the plan.
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Justification for the Selection 
Of Stanford Research Institute 

A. Background 

In calendar year 1976, a Gasoline and Diesel Fuel Rationing

Contingency Plan was developed under the provisions of
Public Law 94-163, the Energy Policy and Conservation Act.

On August 1, 1977, the Secretary for Energy directed the AA

for ORP to review the Rationing Plan and to perform a
critical analysis of all of its operational concepts and

systems. Specific guidelines relative to effectiveness,

timeliness, and ease of implementation were established by

the Secretary. On October 31, 1977, the AA for ORP must

present to Secretary Schlesinger the findings, conclusions,

and recommendations of this review.

Because of the very short development time allowed for this

effort, and its magnitude and scope, it is necessary to

obtain assistance from contractors who have previous experience

in the petroleum industry area -- especially gasoline

rationing and the disciplines associated with the development

and the implementation of a rationing plan.

B. Justification 

The Stanford Research Institute (SRI) is especially qualified

to accomplish the major tasks for which it will be responsible -

"To Reduce the Implementation Lead Time for the Rationing Plan."

This responsibility requires specific understanding of all of

the systems and the operational concepts of the rationing

plan, as well as the manner in which they impact other

programs.

The personnel who would be assigned by SRI have relevant

experience in all phases of activity necessary to complete

this project and are able to respond quickly and effectively

under emergency conditions. In addition to having undertaken

a series of similar quick result studies for the Federal

Energy Administration, the particular staff of this SRI

project team has experience which includes policy analysis

related to contingency and civil defense planning; comprehensive

planning to minimize the effect of price increases on local

economies; the design, test and evaluation of larger scale

management information systems at federal, state and local

levels, the application of operations analysis techniques;

the performance of probability studies and statistical

analysis; the modelling of crude oil supply; the performance

of demand forecasts of retail sales of motor gasoline; the

modelling of sales volumes of service stations; the per-

formance of energy R&D studies relating to alternate fuel

potential; and the development of methods suitable for
analysis and planning of emergency operations.

43-130 0-79-14
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1. Justification for the Selection

A. Background 

In calendar year 1976, a Gasoline and Diesel Fuel Rationing
Contingency Plan was developed under the provisions of
Public Law 94-163, the Energy Policy and Conservation Act
(EPCA). On August 1, 1977, the Secretary for Energy directed
the AA for ORP to review the Rationing Plan and to perform
a critical analysis of all of its operational concepts and
systems. Specific guidelines relative to effectiveness,
timeliness, and ease of implementation were established
by the Secretary. On October 31, 1977, the AA for ORP must
present to Secretary Schlesinger the findings, conclusions,
and recommendations of this review.

Because of the very short development time allowed for this
effort, and its magnitude and scope, it is necessary to
obtain assistance from contractors who have previous
experience in the petroleum industry area -- especially
gasoline rationing and the disciplines associated with the
development and the implementation of a rationing plan.

B. Justification

Arthur Young and Company is especially well qualified to
develop by September 30, 1977, an interim conceptual system
and operational plan that can be implemented within a maximum
of 30 days and to perform as the integrating contractor for
the more sophisticated and detailed plan which will be
completed by November 1, 1977. Beginning with 1974, Arthur
Young has accomplished major tasks in the development of the
several iterations of the gasoline rationing plan. As a
result, the company has substantial knowledge of the major
issues relating to the rationing plan and the operational
concepts upon which the current plan is based. Because of
this knowledge, Arthur Young will be able to function both
immediately and effectively in the contractor-integration role.
Specific examples of the experiences of Arthur Young and
Company in the development of previous rationing plans are
as follows.

Arthur Young was a major contractor during the development
of FEO's initial gasoline rationing plan during the Arab Oil
Embargo. It performed much of the original planning in the
entitlement, coupon distribution, and enforcement areas.
Subsequently, the company was retained to assist FEA's
Emergency Standby Capability Working Group with its 1975
refinement of the gasoline rationing plan. The scope of

work was later expanded to include the conceptualization of
two EDP systems related to coupon distribution. As a result
of these major planning efforts, Arthur Young became very
familiar with the ration plan subsystems and related studies
being developed by other contractors, due to the inter-
relationships between coupon production and distribution and
the other elements of the plan.

Another key consideration which favors the selection of
Arthur Young & Company as FEA's integration contractor is
the diversity of its Washington Office staff. The management
consulting practice of the firm is conducted by over 100
professional personnel who have a great variety of functional
skills and programmatic experiences. The ongoing review of
the gasoline rationing plan will be performed by outside
contractors applying a number of technical specialities --
procedural design and analysis, EDP systems design and
analysis, modelling, cost estimation, program implementation
planning, etc. FEA's integration contractor must have
personnel who can review and critically evaluate work being
performed in these areas. The significant array of skills
that are resident in the Washington Office of the company
allows it to construct a project team which has the necessary
tecynical expertise in the above functional disciplines,
as well as in the gasoline rationing and related energy
regulation programs.
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Justification for Sole Source Contract

The development of a revised gasoline and diesel fuel
rationing plan, due largely to the state of this Nation's
energy situation, has been given the highest priority by
the Administration. The White House has directed the FEA
to present a revised rationing plan no later than October 31,
1977. This represents an extremely compressed and abbreviated
schedule for development. Because of these stringent time
frame requirements, and the complexity of technical require-
ments of this development effort, it is deemed both necessary
and appropriate to proceed with this request for contractual
assistance on a sole source basis. A single contractor has
been identified to perform the tasks associated with this
request and this contractor is available to start work
immediately.

The services of Price Waterhouse are being sought to revise
two major components to the gasoline rationing system:
(1) the use of the United States Postal Service (USPS) in
distributing individual coupon allotments, and (2) reeval-
uating and revising entitlements and ration allotments to
firms including the elements of the ration banking system
pertaining to firms. All major issues needing resolution
must be identified by August 31 and a completed plan
developed by October 24. An interim draft must be completed
by October 12 for Dr. Schlesinger's review. In view of the
tight deadlines and high level interest in the project,
Price Waterhouse is uniquely qualified to perform these tasks,
both because of their knowledge and previous experience
with these areas, and because of their in-depth familiarity
with the existing gasoline rationing plan in its entirety.
Starting with the original gasoline rationing effort in
early 1974, Price Waterhouse was responsible for both
developing and revising the concepts and procedures
relating to the ration coupon redemption and banking systems.
These concepts and procedures provided the method of
rationing gasoline to all firms and specified how coupons
were to be redeemed by refiners and gasoline suppliers.



Specifically, Price Waterhouse (PW) has performed the
following tasks for the gasoline rationing plan:

1. Gasoline Rationing Coupon Redemption and Banking System

In early 1974, it designed a Gasoline Rationing Coupon
Redemption and Banking System for the Federal Energy Office
for use in the event that gasoline rationing was required.
This significant engagement included the development of the
conceptual system design and the preparation of detailed
procedural guides for all system participants. As a final
task, PW prepared an implementation plan for the system.

2. Update of the Gasoline Rationing Coupon Redemption and 
Banking System 

As part of a working group within the Office of Operations,
Compliance, and Regulations, PW updated the portion of the
rationing program dealing with coupon redemption and banking.
The revision involved reassessing basic assumptions, reevalu-
ating procedures employed by the various participants on the
program, and regenerating the procedural guides to reflect
current thinking on the system. This .effort included
the preparation of a specification of requirements for
procurement by the Government of ration banking central
processing centers.

3. Design of a Coupon Resale Marketing System

PW was engaged to design a ration coupon resale market
("White Market") structure, an integral part of the gasoline
rationing contingency plan.

4. Development of a Diesel Fuel Rationing Contingency Plan 

PW recently developed this contingency plan for the
Office of Regulatory Programs as required by the Energy Policy
and Conservation Act of 1975. This involved development of
the conceptual design, an analysis of major issues impacting
the systems design, and the preparation of procedures and
an implementation plan for the system.

S. Design of a Mandatory Allocation System Interfacing 
With the Coupon Rationing Program 

PW developed an allocation system that would interface
with the Coupon Rationing System. Included in this project
was an analysis of the issue concerning the level of the
petroleum distribution chain (i.e., wholesaler or prime
supplier) at which the Allocation/Rationing Interface would
take place. The report resulting from this project is part
of the general documentation on the current Coupon Rationing
System.

Because of their previous experience, PW will be able to
Immediately identify critical issues. PW will be able to
meet the tight deadlines, while at the same time providing
in-depth and substantive analysis of the problems. There
will be no time lost because of a need to become familiar
with the plan and the development work done to date.

PW's experience detailed above and PW's previously demon-
strated ability to respond rapidly to FEA needs in a timely
and substantive manner, particularly qualifies this firm to
revise the ration entitlement and allotment plan for firms
including the Ration Banking System, and to develop a plan
for the use of the USPS in the distribution of coupons.
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.JUSEIFICATION FOR NONCCMPETITIVE PROCURalENT

Procurement Request NUmicer; ,001-‘78-Q074
"ir— C— 37 5?

ANCItyk-i, StiCreCGS Corp.

Contractor: The Analytic Sciences Corporation (TASC)

Value: $88,000

Supplies/Services: Program Support, Reports and Briefings

I recommend that negotiations be conducted only with The Analytic Sciences

Corporation for the supplies and services described here in accordance with

DOE Procurement Regulations Section 9-3.805.

Supplies and services to be procured:. The contractor will provide p:rogram support

services by assisting in: (1) the development of a framework for producing a

comprehensive plan to be used in responding to petroleum related contingencies;

and (2) the early stage development of a contingency response system to be used

in the event of such contingencies. The total term of this contract will be

eight months.

In connection with the first of the above tasks, the contractor will provide,

within three months of approval of this procurement, a written report which

identifies the roles and responsibilities of key actors, and recommends needed

improvements in both the plan development and the plan implementation processes.

In connection with the second of the above tasks, the contractor will provide

on-going professional assistance in the development of the contingency planning

response system and in the review of the adequacy of DOE's system for monitoring

and forecasting both the hrpacts of petroleum supply interruptions and the

effects of invoking various response measures. As part of this task, the

contractor will provide oral and written progress/deficiency reports as required

throughout the five month duration of this task. In addition, the contractor

will provide a preliminary design for a systems test of DOE's preparedness for

petroleum related contingencies. Finally, within eight months of the approval

of this procurement, the contractor will provide a written report summarizing

their findings and recommendations in connection with the second task.
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Background:

This procurement arises from statutory responsibilities of the

Department of Energy as described in Section 102 of the Department of

Energy Organization Act (P.L. 95-91):

"(3) to provide for a mechanism through which a coordinated

national energy policy can be formulated and implemented to -

deal with the short-, mid-, and long term energy problems of

the Nation; and to develop plans and programs for dealing with

domestic energy product and import shortages;...

(8) to facilitate establishment of an effective strategy for

distributing and allocating fuels in periods of short supply

and to provide for the administration of a national energy reserve."

The immediate need for this procurement arises from expressed Presidential

interest in preparedness activities for petroleum-related contingencies.

TO best achieve this objective, it has been concluded that DOE requires

the assistance of a highly experienced, qualified firm with unquestionable

credibility in national emergency planning which can provide an overall

appraiqA1 of U.S. government and DOE activities.

Cost Estimate:

The cost to the government of this procurement is estimated to be about

$88,000. This estimate was established on the basis of judgments by

Policy and Evaluation concerning the scope of work, the level of effort,

the level of expertise required and the responsibilities involved in

meeting the requirements of this procurement. -€
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Schedule Requirement:

The schedule requires that the project be completed within eight months

of commencement of the contract. Of prime importance is the deadline

for the ucEi.detion of the first task—assistance in the development of

a framework for producing a comprehensive repunse plan; the schedule

requires that this task be completed within three months of the

commencement of the contract.

It is important that this contract be awarded in the near future. At, the

present time, key petroleum related contingency response measures are

under development; these include programs such as the Strategic Petroleum

Reserve and the standby crude and product allocation regulations.

Without an improved comprehensive planning process, for which TASC

assistance is considered essential, the development of DOE capability

to effectively respond to petroleum contingencies will be hindered.

Further, it is possible that the development of this plan could affect

the development of the cumiJunent rebponse measures, since it would

put these measures into perspective. Finally, the President has an

expressed interest in this area; an appraigal of current efforts is due

in a report to him in June, 1978.

Exclusive Capability:

Successful performance of the work required by this procurement depends

upon the ability of the contractor to proceed rapidly into the substantive

areas of the study with a minimum of learning time and with experienced

manpower on hand and ready to go. The contractor's experience must'

include (1) experience in contingency planning in a large government
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structure; (2) an understanding of the sensitivities and differing

responsibilities in planning on an inter-agency basis; (3) the ability

to develop a conceptual process for planning involving the evaluation

of alternate re punses; and (4) experience in systems management through

the development cycle and the implementation phase. Further, it is

critical that the contractor have such credibility and reputation that

senior government officials would feel comfortable in relying on

judgments made by its employees in areas concerning the security of

the nation.

TASC is considered to be highly qualified in the field of analytical

sciences and is a leader in evaluating the design and performance of

systems and in designing system process improvements. It specializes

in solving complex study problems, particularly those involving (1) the

interaction and coordination of systems which have a nutber of

significant actors and sub-systems; and (2) the development of assessment

and analysis strategies. TASC has over twelve years experience

performing for all levels of government over a wide range of studies

including fuel conservation management, methodologies for energy

exploration, environmental impacts of energy of development, and

organizational and policy conflicts in natural resource management.

Additionally, TASC's capabilities include the knowledge and skills and

reputation of the key individual who is expected to be the study

director under this Procurement, Mr. Leslie Bray. Mr. Bray has
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extensive expertise in the area of contingency planning as the forme
r

director of the Federal Preparedness Administration (Office of Emergency

Preparedness) where he had government-wide responsibilities for

preparing plans and policies for national emergencies ranging from

economic crises to nuclear attacks. The major programs under his

direction ranged from national stockpiles of strategic materials,

industrial mbbilization, civil devense, and national resource data,

to research/development for forecasting of national shortages,

priorities and allocations for materials, and NATO civil emergency

planning.

TASC was selected after consultation with the Deputy Secretary, the

major U.S. government policy officers responsible for contingency

planning, as well as the Office of Management and Budget staff, who

recommended Mt. Bray and his organization as singularly appropriate

for this job.

In light of these facts, I consider the proposed contractor the only

acceptable source for the required scope of work and recommend

authorization of negotiations without further competition.

con..4107604
Division of Procurement

David Bloom

Date:  
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Procurement Request Number: J01-78-0073

Contractor: The Analytic Sciences Corporation (TASC)

Value: $10,000

Supplies/Services: Report and Briefings

I recommend that negotiations be conducted only with The Analytic

Sciences Corporation for the supplies and services described

herein accordance with DOE Procurement Regulation Sectionl 9-3.605.

Supplies and services to be procured:

The contractor will provide, within six weeks of approval of

this procurement, a written report that provides an overall

appraisal of U.S. Government planning and preparedness

activities for petroleum-related contingencies, with a

particular focus on the activities within the statutory

responsibilities of the Department of Energy. In addition,

the contractor will also present oral briefings in support of

this report to DOE policy officers and other government

officials.

Background:

This procurement arises from statutory responsibilities of the

Department of Energy as described in Section 102 of the

Department of Energy Organization Act (P.L. 95-91):

"(3) to provide for a mechanism through which a coordinated

national energy policy can be formulated and implemented

to deal with the short-, mid-, and long-term energy
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problems of the Nation; and to develop plans and programs

for dealing with domestic energy product and import

shortages;...

(8) to facilitate establishment of an effective stra
tegy

for distribution and allocating fuels in periods of sh
ort

supply and to provide for the administration of a nationa
l

energy reserve."

The immediate need for this procurement arises from a 
Presi-

dential directive for interagency review of planning a
nd

preparednesss activities for petroleum-related conting
encies

and for a report to him from the Department of Energ
y by

June 30, 1978. To best achieve this objective, it has been

concluded that DOE requires the assistance of a highly

experienced, qualified firm with unquestionable credibili
ty in

national emergency planning which can provide an overa
ll

appraisal of U.S. government and DOE activities.

Cost Estimate: 

The cost to the government of this Purchase Order is
 estimated

to be about $10,000. This estimate was established on the

basis of judgments by Policy and Evaluation concerni
ng the

scope of the effort and responsibility involved in m
eeting the

requirements of the purchase order.
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Schedule Requirement:

The schedule requires completion of the report and briefings

within six weeks. The procurement schedule is urgent in view

of the requirement for a rapid appraisal of current efforts

and development of a report to the President by June 30, 1978.

Exclusive Capability 

TASC is considered to be highly qualified in the field of

analytic sciences including the design and management of .

information services. It specializes in solving complex study

problems.

Additionally, TASC's key individual who is expected to head up

the work under this Purchase Order is Mr. Leslie Bray, who has

extensive expertise in the area of contingency planning as the

former director of the Federal Preparedness Administration
where he

(Office of Emergency Preparedness)/had government-wide

responsibilities for preparing plans and policies for national

emergencies ranging from economic crises to nuclear attacks.

The major programs under his direction ranged from national

stockpiles of strategic materials, industrial mobilization, civil

defense, and national resource data, to research/development for

forecasting of national shortages, priorities and allocations

for materials, and NATO civil emergency planning.

In light of these facts, I consider the proposed contractor

the only acceptable sourceibr the required scope of work and

recommend authorization of negotiations without further

competition.

avid B oom

Date:

Concur

Division of Procurement
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JUSTIFICATION FOR NON-COMPETITIVE PURCHASE ORDER

CONTRACTOR: Mr. Egon Balas

VALUE: $9550

SUPPLIES/SERVICES: SPR Deterrent and Drawdown Policy Study

I recommend that negotiations be conducted only with Mr. Egon
Balas for the supplies and services described below in accord-
ance with Procurement Regulation FPR 1-3.101-(d).

1. Supplies and Services to be Procured: 

This purchase order is to develop a mathematical planning
model to analyze the deterrent value of the SPR and to
determine its optimal drawdown policy under varying condi-
tions.

2. Background 

The Department of Energy in conjunction with OMB and CEA
is undertaking another analysis of SPR costs and benefits.

One of the most frequently ignored or unqualified aspects of
the SPR is its deterrent value--its ability to lessen or deter
potential future embargoes.

In addition, the optimal SPR drawdown strategy is required
to accurately compute SPR benefits under varying embargo
conditions.

These additional SPR benefits can only be properly analyzed
by the use of sophisticated game theory and models.

Professor Balas is a world-renown operations research
expert who developed a conceptual approach while working
for the FEA which he is to perfect under this contract.
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3. Cost Estimate:

The contract is estimated to cost $9550 in FY 1978, based
on the usage of the DOE/OSI computer.

4. Schedule Requirements 

This study must be completed by mid-October 1978 to allow
this office to fully participate in the DOE/OMB/CEA SPA
benefit/cost review.

5. Exclusive Capability 

Professor Balas has completed a very simplified version
of the mathematical planning model that is required while
on temporary duty with the FEA in the fall of 1976. He
has an excellent understanding of SPRO needs and concerns
and the mathematical and analytic tools required for this
study. He is the only person to have developed a
conceptual model that meets SPRO's needs.

He is the only one able to complete the work on schedule
and would require less money than anyone else.

No patents, copyments, trade secrets, proprietary data or
secret processes are involved. No special facilities other
than the DOE OSI/EOA computer is required.

In light of the above facts, I consider the proposed con-
tractor to be the only practical source for the required
scope of worik and recommend authorization of negotiations
without further competition.

Concur:

Marc S
OR Ana Wt
Strategic Assessment Division
Date: Fune 28, 1978

I /
Division of Procurement  V 

Conditions: 

Approved for non-competitive procurement in accordance with
FPR 1-3.101-(d)

Acting Director (Date)
Strategic Petroleum Reserve Office
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JUSTIFICATION FOR NON-COMPETITIVE PURCHASE ORDER

CONTRACTOR: INTERNATIONAL PLANNING MANAGEMENT
CORPORATION

VALUE: $9,100

SUPPLIES/SERVICE: SPR BENEFIT/COST MODEL

I recommend that negotiations be conducted only with Interna-

tional Planning Management Corporation for the supplies and

services described below in accordance with Procurement

Regulation FPR 1-3.101-(d).

1. Supplies and Service to be Procured:

This purchase order is to develop a parametric Benefit/Cost

decision tree model for the SPR.

2. Background:

The Department of Energy in conjunction with OMB and CEA is

performing a continuing analysis of SPR cost and benefits.

A method has been proposed by OMB, combining probability,

distribution of the depth and duration of expected embar-

goes, and benefits and costs of the SPR. In order to

assess the potential merits and problems associated with

this appropch, the decision tree approach is appropriate to

place bounns in the possible outcome of the analysis. The

International Planning Management Corporation is expert in

decisions, probability, and benefit/cost analyses. Its

principals include Dr. George Sponsler, and Theodore Horner,

both experts in the area of analysis which is planned. Both

have been very active in dicision analysis, statistics and

benefit/cost analysis. Accordingly, a coherent, usable

model can be developed by IPM faster and at less cost to

the government than by anyone else.

3. Cost Estimate 

The contract is estimated to cost $9,100 in FY 1978. A

progress payment of $6,000 has been requested upon deliv-

ery of the draft final report, with the balance upon com-

pletion of the contract.
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4. Schedule Requirements 

This study must be complete by mid-September to allow
planning of subsequent benefit/cost analysis.

5. Exclusive Capability

Dr. Sponsler, the president of IPM, has had unique and
extensive experience in probability and related expected
value, and cost/benefit analysis. His work at Massachu-
setts Institute of Technology concerned the probability
of radar systems' detection, using Markov process. His
highly original cost-effective probability analysis of
enlistment incentives was largely responsible for the nom-
ination of a Research Analysis Corporation study for the
1973 Lanchester prize. Most recently, he has undertaken
cost/effective analyses of Naval Material Bureau manpower,
subcontracted by Mathematica. His energy related work
includes cost-benefit analyses for the National Science
Foundation, the Federal Energy Administration, and the
Department of Energy, in a variety of studies concerning
synthetic fuels and solar energy.

IPM is the only group able to complete the work on sched-
ule and is judged to require less government funding than
any other means of solving this problem.

No patents, rights, trade secrets proprietary data or
secret processes are involved. No special facilities
other than the DOE OSI/EOA computer are required.

In light of the above facts, I consider the proposed con-
tractor to be the only practical source for the required
scope of work and recommend authorization of negotiations
without further competition.

1/-
Charles Tiplitz
OR Analysis
Strategic Assesment Division
Date:

Concur: Division of Procurement

Conditions:

Approved for for non-competitive procurement is in accordance
with FPR 1-3.101-(d).

Acting Director,
Strategic Petroleum Reserve Office

(date)
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JUSTIFICATION FOR PROCUREMENT
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On July 8, 1977, Secretary Schlesinger established a Federal
interagency task force to develop contingency plans for any
energy emergencies which might occur during the coming winter.
The task force considers an effective demand restraint program
to be a crucial component of any energy contingency plan. The
National Governors' Association, in a parallel effort, has
created a Subcommittee on Energy Preparedness to work with the
Federal task force. Both groups are vitally interested in
ensuring that consistent demand restraint programs are imple-
mented in an emergency. Since the Federal Government presently
has no congressionally-approved standby demand restraint pro-
gram, and since the states have had widely varying degrees of
experience and success in implementing demand restraint measures,
the Department of Energy will hold demand restraint workshops
in those regions having the greatest potential for experiencing
energy shortages this winter. Participants in these workshops
will explore various approaches to demand restraint, with
particular emphasis on such issues as economic impact and
enforcement and examine how effective demand restraint measures
can be incorporated into an overall shortfall management
strategy.

In order to accomplish this task prior to the onset of the
winter heating season, it is essential that American Management
Systems (AMS) be selected to perform the necessary research
and handle the administrative arrangements for the Winter
Energy Emergency Plans Task Force. AMS will be able to draw
upon its expertise and previous work experience in this area,
including development of some portions of the Winter Energy
Emergency Planning Guide. This will prevent an undue loss of
time initially in information gathering.

These regional workshops will be essential for effective
implementation of the Winter Energy Emergency Plan this winter.

.7
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Justification 

In early July 1977 at the Governors' White House Energy

Conference, energy emergency preparedness was stressed as

a matter of immediate concern to both the states and the

Federal Government. To promote the coordination of state

and Federal efforts to prepare for an energy emergency, it

has been determined that one of the necessary end products

of the WEEP Task Force is a handbook on Federal assistance

during energy emergencies such as those experienced during

the winter of 1976-77. The handbook is intended to provide

relevant information about Federal programs and Federal

actions that can be applied to resolve specific problems.

The handbook is designed to trigger the initial actions by a

state or industry official in seeking assistance. In terms

of what it can do, its timeliness, and expected results, and

information necessary for states to start the implementation

process such as who to call, documentation, eligibility, etc.,

the attached proposal by Jack Faucett Associates Inc addresses

all these issues.

The preparation of the handbook reauires specific understanding

of state problems and Federal responses. Jack Faucett Asso-

ciates have a demonstrated record of providing quality Products

in a timely manner and should be selected as the contractor

for this project.

Because of time constraints, it would not be practical to

consider other contractors at this time. The initial research

and education process would be both costly and extensive.

Jack Faucett Associates' Inc. prior experience with state

problems should serve to reduce the,research and time required,

and as a result provide a less costly product.

Statement of Work

This contract is for the development of a handbook on Federal

assistance during energy emergencies. The contents will

include:

(1) Program descriptions sufficient for a state or

industry official to discriminate among programs, select

those most relevent to his problem, and know precisely where

to make the initial contact for the first implementation step.



223

7t-X-ol-a97A

(6-5- 0 55- Y6 98y)

irCAv- °gel)?

JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT
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I recommend that negotiations be conducted only with American
Management Systems, Inc. (AMS) for the services described
herein.

I. Description of Services to be Procured:

A. AMS will develop an economic impact analysis
report and an inflationary impact statement for
the standby gasoline rationing plan as required by
the Energy Policy and Conservation Act (EPCA) P.L.
94-163.

B. AMS will provide the following reports:

1. Analysis work plan (10 copies).

2. Draft outline of report and a methodology
for the study (10 copies).

3. Base case document (20 copies).

4. Draft impact analysis report (20 copies).

5. Draft issue alternatives report (20 copies)

6. Final drafts - all reports (20 copies).

Procurement history, estimated future requirements, 
and long-range procurement objectives:

A. In August 1977 Secretary Schlesinger directed
that a rationing working group be formed to improve
the existing gasoline rationing plan. The existing
plan had been developed by the Federal Energy
Administration in 1976. AMS had been the principal
integrating contractor on the 1976 plan.

In late August 1977, AMS was retained to assist
the rationing working group in its efforts to
improve the rationing plan by using vehicle
registrations as the basis of entitlements for
gasoline for firms and individuals. This task
involved development of the entitlement processes
by which ration rights for gasoline could be
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exchanged by firms and individuals on a white

market. It also involved surveying state

department of motor vehicles (DMV) files,

procedures and update requirements.

In September 1977 the AMS contract was modified

to develop a system for distributing ration credit

cards and to develop detailed guidelines for

operations of state and local rationing boards.

In December 1977, the AMS contract was modified

further to integrate the management plan summary

document that will be submitted to Congress with
the economic impact analysis report.

B. From the procurement history, it is evident that AMS

has a unique working knowledge and experience with

the rationing plan and its development. This is

especially evident by the firm's unique knowledge

of the entitlements processes through which
allotments of gasoline could be exchanged by

individuals and firms on a white market. The

economic impacts of this income redistribution

are well understood by AMS.

C. No previous advance planning information has

been furnished to the Office of Procurement.

Prior procurement plans for the economic impact

assessment involved a determination by the Office

of Procurement that the contract should be

earmarked as a small business set-aside.

Request for Proposals were sent to 17 firms, but

only 2 firms responded. Both proposals were

objectively and carefully evaluated by a Technical

Evaluation Committee. It was recommended that the

small business set-aside action be cancelled because

of the severity of the deficiencies in the proposals

and the specific lack of economic impact analysis

capabilities demonstrated by the firms. Because

the economic impact analysis of the rationing

plan must still be performed within the scheduled

milestone of March 10, 1978, it was felt that the

best course of action was to obtain the services

of a firm that was familiar with the plan and capable

of doing the economic analysis.

D. The office attempted in the past as stated above

to develop competition and will continue to do so

in the future.
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E. This effort may be added as a contract modification
to AMS's existing contract #GS-035-46484 which
totals $332,450.00or it may be procured through a
new contract.

III. Estimated Cost:

A. Assumptions:

1. Average cost per consultant (including overhead,
general and administrative costs) is approximately
$360.00 per day.

2. The major tasks and subtasks in the work
statement were time-costed out in terms of
approximately 238 days.

3. 238 days X $360.00 = $85,680.00 estimate.

4. Secretarial support, travel, per diem,
reproduction, and other costs are estimated
at approximately $7,000.00.

5. Total estimated cost is $92,680.00.

B. The estimated cost by fiscal year:
FY 1978 - $92,680.00.

IV. Schedule Requirements:

A. The basis for the schedule requirements has been
the decision by the Secretary of Energy to have
a standby gasoline rationing plan available for
submission to Congress in the Spring of 1978.
The President is also aware of the schedule.
In addition, Executive Order 11821 requires that
a draft economic impact statement be completed
prior to submission to the Federal Register.

B. The Office of Regulations and Emergency Planning
tried to obtain capable contractors in November .1977.
Delays were experienced because so few firms
responded to the small business set-aside action.
It is now mid January 1978; the first draft is
due March 10, 1978 and no contractor has been
selected. If a competitive procurement was
reinstituted, it would be impossible to meet the
mandated March 1978 schedule. Also, based on
the previous competitive action and a survey
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of the market, it appears highly unlikely that
another capable firm could be obtained.

The Secretary has made the decision to have the

standby gasoline rationing plan ready by March 10,

1978. Recent worldwide developments have increased

somewhat the likelihood of a severe oil supply

interruption. The current rationing plan developed

under EPCA requires a 90-day implementation period.

A 90-day implementation period is too long a time

to ensure the security of the Nation in the light

of the above. New policy is required in order to

ensure that such a supply interruption is avoided

or mitigated. In order to perform the work within

the required time frame, a company has to have

experience with rationing contingency plans.

American Management Systems, Inc. has the experience

and the expertise developed during past gasoline

rationing efforts to prepare an economic analyses

of the plan. It is also familiar with the key

issues of the plan and has the ability to work

within tight time constraints to produce quality

products.

V. Exclusive Capability:

A. The contractor has qualified personnel with
appropriate skills available to perform the work
within the time frame required by this project.

B. AMS knowledge and experience with the rationing

plan's development in 1976 and 1977 is vital to
the proposed economic impact arfalyses. No time

will be spent in learning about the theory and

operation of the plan. In addition, its knowledge

of the entitlements process, the white market,

and the unique state and regional impacts of the

plan will permit it to complete the economic

impact analysis within the critical time available.

Further, the firm's past experience in preparing

economic analyses on national and local levels

makes it uniquely qualified. At the present time,

AMS is the only known firm with the experience

and present capabilities required to complete

the effort by March 1978, the date mandated by

the Secretary in order that DOE not be further

delayed in meeting the requirements of the Energy

Policy and Conservation Act (EPCA) and Executive

Order 11821.

Based on the above, it is recommended that a sole source

contract modification to AMS is justified.

APPROVED:

7 ,
CONCUR:  , 

Procurement Advasor
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JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

I recommend that negotiations be conducted only with the
Urban Institute for the services described herein.

I. Description of Services to be Procurred 

A. The Urban Institute will develop a quick
quantitative assessment of the effects.of the
DOE Rationing Plan on the used car market.

B. The Urban Institute will provide 10 copies of a
report covering the results obtained from its
assessment, including the data utilized, the
analyses performed and the impact assessments
derived therefrom.

Procurement History

A. The design of the rationing plan incorporating
• the distribution of ration allotments based on

vehicle registrations, required certain basic
decisions on the treatment to be given used cars.

In order to protect the integrity of the ration

allotment system it has been deemed necessary to
freeze the lists of eligible vehicles as of the
day rationing starts. Subsequently, new cars
would receive a ration allotment when they were
registered to a buyer, but used car allotments
would not be transferable with the sale of the
car. There is not an apparent alternative that
would prevent massive registrations of non-operational
automobiles as well as windfall profits for used
car and auto junk dealers.

An assessment of the impact of this proposed
concept is essential to the completion of the
standby plans in accordance with the timetable
set by the Secretary. In order not to impede
the development of the plan the company selected
to perform the assessment must have the experience,

the expertise and available qualified personnel
to do the study without delay.

B. The performance of this task represents a new
effort by the contractor who has not previously
worked on the standby rationing plan.
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Delays in the performance of the study -
required by this procurement can result in
substantial setbacks in meeting the scheduled
plan milestones:=

--*e;1! • = •
This office plans td engage in

, 
competitive pro- -

curemenfs,of future supplies 'and services that
may be required in the development of tbe
rationing plan

- • .

III. Estimated Cost:'

A. Assumptions:

1. .The average cost per day for consultant and
support staff, including overhead, general
administrative costs, and a fee of 10 percent
is $369.20.

2. The time to perform the tasks required by this —
procurement is 10 days.

3. Total estimated cost is $3,692.00.

•B. The estimated cost by fiscal year FY 1978 - $3,692.

IV. Schedule Requirements 

A. The basis for the schedule requirements is the time
table set by the Secretary of Energy for submission
of a standby rationing plan to the Congress within
the first 6 months of 1978.

B. Further development of the standby plan hinges on
an evaluation of the impact of the proposed
treatment of used cars. The study to be performed
will provide the basis for a reasoned policy decision
by DOE on retention or modification of the proposed
used car treatment. The Urban Institute is the
only known qualified source to perform this assessment
within the required time frame. They have the
experience, the expertise and the highly qualified
personnel, all immediately available.

V. Exclusive Capability 

The Urban Institute because of its experience in•:. .- • .
economic studies of transportation the high ., , . . - .
quality of its products and the availability of highly.,
qualified personnel,"ii'the only company available toi,.
-perform the'wOrk'withirithe'-require timefi'.ame:
(Attached are the.resumeof'th4. 6/6-highly qualified!'
staff members to whom the Urban Institute :Proposes to -
assign the task). -: - ,̀'-:‘,‘";1,---;7:,'.4 '-",--,,-• -'', - '

Based on the above, it is -recommended that e'non-competitive
procurement of the required services from the Urban Institute
is justified.

APPROVED:

CONCUR:

Douglas G. Robinson
Assistant Administrator'
Regulations and Emergency Planning
Economic Regulatory Administration

o Keef
P ogram S
0 fice 0

, Procurement Advisor,
port

Procurement Operations
•
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JUSTIFICATION FOR NON-COMPETITIVE PROCUREMENT

I recommend that negotiations be conducted with Computer

Performance Associates (CPA) for the additional services

required to support the Office of Fuels Regulation's Crude

Oil Allocation (Entitlements) Program.

1) This procurement has been proposed in order to purchase

additional services to implement the final ERA rulemaking

to include liquid petroleum substitutes in the entitlements

program. This regulation provides for the extension of the

benefits of the program to those fuel replacements which are

manufactured from domesticaly renewable sources and can be

used as refinery feedstock, oiler fuel or otherwise as a

petroleum substititute. This regulation is effective

July 1, 1978, and is to include all liquid petroleum substi-

tutes run as of that date.

Also, the rule making which requires the allocation of

Entitlements benefits for California low tier oil based on

its gravity and the spreading of the penalty on a national

basis will have a retroactive effective date of June 1, 1978.

The systems analysis and programming work which is necessary

to support ERA's Entitlements Program must be in place by
August 5, 1978. ERA's Administrator plans to approve addi-

tional rule makings for implementation in July and August

1978

The additional systems analysis and programming tasks
fall within the general scope of work of the existing con-
tract with CPA. The purchase order for the services was
issued under EIA, the modification is to their contract with
the funds coming from ERA.

2) The estimated cost of this procurement is $150,000. At
present, there are no known requirements in addition to
those requested in the Statement of Work (SOW).

3) These additional services are required by several unanti-
cipated changes in the Department of Energy's (DOE) Entitle-
ments regulations. The system analysis and programming
services required of CPA result directly from changes in the
regulations.

4) The work presently being performed by CPA constitutes the
most recent and complete understanding of the automated
system which supports the Entitlements program. This
expertise is essential to the performance of the additional
tasks. The timely completion of this system is necessary as
system outputs are a major input to domestic crude oil
pricing policy decisions.

DOE/EIA does not currently have available the required
personnel with the background and knowledge required to
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develop these plans within the required timeframe. Any other
contractor would have to go through an extensive learning
curve before they would be able to perform the systems analysis
and programming tasks. The performance of these tasks by
another contractor would result in increased costs to the
government. In view of the staff expertise and "hands-on"
knowledge of CPA, support from any other contractor would not
be in the best interest of the government. An award to another
contractor would add 3 months to the effort making it impossible
to meet the legislated deadline.

5) ERA therefore recommends that negotiations for efforts
within this scope of work be considered with CPA as the only
source that can perform this service economically and within
the mandated time constraints.

Contract 0 eratidns

I• ,' /, „ Cy.-/ C,‘„, // / 
barton R. House
Assistant Administrator
Fuels Regulation
Economic Regulatory Administration

Albert H. Linden, Jr.
Assistant Administrato
Energy Data
Energy Information Administration
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JUSTIFICATION FOR

NON-COMPETITIVE PROCUREMENT 

I recommend that we negotiate solely with Systems Con
sultants,

Inc. (SCI), Washington, D.C., for the profe:sional services

described herein.

Description of Services  to be Procured: 

The attached Statement of Work will provide the Short Term

Emergency Ilanning Division of the Office of Regulations 
and

Emergency Planning (STEP/REP), Economic Regulatory Administ
ration

with:

A Near Term Overview Plan

A Multi-Year Program Plan

FY 78-79 Plans Implementation

Procurement history, estimated future recuire!7ents, and

long range orocurement obkotives:

The Short Term Emergency Planning Division was formed

subsequent to the activation of the DOE from p.:!rsonnel

previously detailed to the staff of an Interagency Ta
sk Force

on Winter Energy Emergency Planning and eLments of 
offices

transferred to DOE from the Department of Interior. Thus,

there is no STEP procurement history for similar serv
ices.

Due to staffing levels im,.::osed, STEP is unLlble to rec
ruit the
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requisite personnel to perform the necessary analyses and

develop the plans, systems and documents proposed for this

procurement. Efforts will be made to cross train assigned

personnel in these specialized disciplines. However, for the

interim, procuring these products by contract is the only

feasible method.

It is anticipated that a competitive procurement will be

sought for a reduced level of effort commencing January 1,

1979, through S3ptember 30, 1980. For the long range (FY81

and beyond) it is planned to phase out use of contractors for

these activities. One of the products to be obtained from

this procurement is recommendations for staffing and training

for the FY 79-82 perid.

Estimated Costs:

This work will entail eighteen person months - f effort over

a eight month period, commencing June 1, 1978, and concluding

December 31, 1978. It is estimated that $99,500 of FY 78 funf

will be required.

Schedule Requirements

As indicated earlier the STEP Division was formed subsequent

to the DOE activation from members of a task force and
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elements from the Department of Interior. No plan WDS ever

developed for STEP. In Dc ember 1977, the Nation began the

longest work stoppage in hiotory in the coal 
industry and all

gTEP personnel ware fully committed to coordin
ting the Federal

response to the, coal emergency.

The coal strike did not end until late March 19
78. STEP is

now faced with revising the Energy Emergency Pl
anning Guide,

developing Emergency Natural Gas and Electricity 
Operating

Plans, improving and relocating the Energy Emerge
ncy Center,

defini -g and initiating development of the Emerge
ncy

Management Information System, and numerous addit
ional tasks

with a staff of ten professionals and three suppo
rt.

The STEP staff must revise the Energy Emergency P
lanning

Guide for FY79, so that states and local jurisdic
tions will

have time to develop the resource reeuircmcnts pr
ior to t'!-e

1978-79 winter. This action must be completed by Sentem7Der 30,

1978, because interagency exercises testing the 
plan will

begin October 1, 1978. The Federal Preparedness Agency (EPA)

and other preparedness agencies require this lead t
ime deiline.

Staff resources are not available for both long 
range STEP

planning and current activities. Normally, it takes 4-5 months

to process a cepetitive contract and this 6°03 
not alloe

sufficient time to meet imposed deadlines.
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Exclusive capability:

Although there are other companies that have the necessary

expertise, SCI is the only known firm qualified to perform the

listed tasks within the required time frame. This is supported

by the following:

SCI has demonstrated their ability to develop sound

management planning concepts and program plans on

several prior and current DOE contracts. These include:

- The development of a multi-year program plan for the

Division of Solid Fuels Mining and Preparation

(Contract #ET-78-001-6075)

- The development of Environmental Assessment program

plans for the Office of Technology Impacts, ASEV

(Contract #EE-77-001-6075)

- The development of Solar Heating and Cooling Demon-

stration program plans for Argonne National Laboratorie!

(Contract #31-109-38-4192)

SCI's prior experience in implementing certain aspects

of DOE's Policy and Program Planning System (PPPS) for

the Office of Program Management Support (OPMS) has

afforded SCI with a unique understanding of the

implementation procedures of DOE's planning process. If

the contract were awarded to any other known firm it would

require 2-3 months for it to obtain the necessary

experience. This would cause ERA/STEP to fail to meet

its legislatively mandated short term planning respon-

sibilities.
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Other

The Division of Short Term Emergency Planning is
 respo:_ ible

for a critical element of the Nations' energy 
program, short

term emergency planning. The importance of this planning

is evidenced by the past winter's natural gas 
sholtage and

this winter's coal strike. The planning support being

addressed by this procurement is vital to a 
quick, effective

start-up of the program. It is not possible to advertise

competitively and be responsive in the time fr
ame required

of STET-, to its planning recvlirements. Thus, this sole source

action is needed.

The aard of this sole source procurement to S
ystems Consultants,

Inc. is consi6ered critical to an early and so
und build-up

• of STEP's programs and the development of a
 firm base for

the implemeLation of these near and mid-term 
activities.

Emergency energy planning and program impleme%
tation is vital

to our national well being. Thus, we believe this ac -civity

warrants quick and special attention and should 
not be

required to proceed through a formal, competit
ive contract

process.
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In summary, STEP needs to move quickly and effectively to

consolidate and build its ogram/project position to s^rve

the Nation's emergency energy planning and preparation

requirements through: plans implementation and project

management actions.

SCI, due to direct involvement and knowledge and experience

in these matters, and availability of appropria'.e professional

staff is uniquely able to provide the products required in

a cost effective manner.

In summary, STEP needs to put immediate attention on the

matters of program plans, near and multi-year, and EVA

budget documentation. SCI, through experience, knowledge,

performance and availability of the appropriate professional

staff is uniquely able to provide the products needed by

STEP in the time required.

Recommend Approval:

CONCUR:

APPROVI,):

" .

Barry Ye;j0,,!irr ---
Short Term l': - orgency Planning

Division
Office of Regulations and

Emergency Planning
Economic Rcgulatoly Administration

;1

V,i 2L:4
Thomas S. Keefe
Procurement Advisor
Office of Program Support
Directorate of Procurent

and Contracts Management

A___21p2
Douglas G. Robinson
Assistant A:ainistrator
Office of Regulations

and Emergency Planning
Economic Regulatory Administration
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Attachment II
irc...77.c-o/—*39r,m00

A

JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

We recommend that negotiations be conducted only with R. Shriver

Associates for the services described herein.

A. Description 

The Department of Energy Organization Act, Energy Policy and
Conservation Act (EPCA) (Section 57), and the Energy Conservation
and Production Act (ECPA) require the Department of Energy (DOE)
to monitor the supply of and demand for natural gas and alterna-
tive fuels. This proposed project is part of an effort to
improve DOE's capability to monitor the natural gas situation
throughout the country more accurately and on a timely basis.

The study will focus on two major aspects of the existing natural
gas monitoring system: First, examination and redesign of the
existing Energy Information Administration (EIA) 21 and EIA 10
Forms. The following specific activities will be performed:

• Redefine the function of each form.

• Examine the usefulness of the data presently collected
and the format of each form.

• Define data requirements for each form (additions and
deletions).

• Develop new forms.

• Develop procedures to administer each form and to
interface with the EIA 50 data base.

• Determine and document the impact of form changes on
the processing of the EIA 50 system.

• Assist in the administration of forms and the imple-
mentation of the interface with EIA 50 system.

Second, a natural gas supply and demand monitoring interface
will be developed. Specific activities include:

• Analyze historic data to determine the relationship
of actual weather conditions to actual natural gas
curtailment, deliveries, consumption and alternate fuel
requirements.

or
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o Design a natural gas supply and demand monitoring
system to interface with the EIA 50 data base. The
system will provide an up-to-date assessment of the
developing supply and demand situation for natural gas.

o Develop systems and program specifications required to
implement the system.

o Develop and test the programs in the system.

o Supervise the implementation of the monitoring system.

o Develop a systems users manual.

o Conduct a system user education program and assist in
the initial operation of the program.

This study will make use of R. Shriver Associates' general
expertise in design, development and implementation of com-
puterized information systems and its specific expertise in the
area of natural gas information systems. R. Shriver Associates'
previous work for the DOE entailed preparation of a report on
existing natural gas data systems, analysis of the systems and
proposing changes to these existing systems.* The same staff
will be used on this study as was used in the previous project.

The deliverables of this project shall be as follows:

Task 1: Examine and Redesign the ETA 21 and ETA 10 Forms 

A. Statement defining the function of ETA 10 and
ETA 21 forms.

B Report: Conclusions of the Analysis of ETA 10
and EIA 21 forms.

C. Package of management exception report formats.

D. Report: Definition of data requirements on ETA 10
and ETA 21 forms.

E. Report: Definition of data required on ETA 50 form.

F. Proposed new ETA 10 and ETA 21 forms.

G. Report: Definition of procedures for administra-
tion of ETA 21 and ETA 10 interface with ETA 50
system.

*Contract #EC-77-C-01-8593
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H. Documentation of "Report Packages" available to
management.

I. Statement defining impact of new EIA 10 and EIA 21
forms on EIA 50 system.

Task 2. Natural Gas Supply and Demand Monitoring Interface 

A. Develop procedures (from the detailed analysis
of projected versus actual data) which will pro-
vide the ability to indicate those projections
which are suspect and require company follow-up
and validation.

B. Design management exception reports which can be
generated from the current EIA 50 data base.

C. Report: Description of the conceptual design of
Report Writer Facility.

D. Report: Conclusions of analysis of weather on
actual natural gas deliveries/curtailments.

E. Modified EIA 50 system programs.

F. Report: Description of the conceptual design of
the Natural Gas Supply and Demand monitoring
system.

G. Documentation for programs required for management
Exception Reporting and Report Writer Systems.

H. Documentation: Report Writer Users Manual.

I. Completion of user education program for the
Report Writer System.

J. Documentation: Natural Gas Supply and Demand
Monitoring System Users Manual.

K. Completion of user education program for Natural
Gas Supply and Demand Monitoring System.
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B. History 

Presently, the DOE relies heavily on the existing EIA-50 Natural
Gas Data System, generally as a basis for monitoring the naturalgas supply/demand situation nation-wide, year-around, and
specifically, to help manage a natural gas supply emergency
during the heating season. There is widespread agreement withinthe Federal government and the natural gas industry that the
EIA 50 system as it now stands is entirely inadequate in termsof providing accurate and timely natural gas information to theDOE for use during the heating season. Two fundamental flaws in
the EIA 50 system are: 1) the EIA 50 Form, EIA 21 Form and the
EIA 10Forms are disjointed, awkward and lack consistency, and,therefore, are incapable of providing a data base that can be
used to meet DOE monitoring requirements; and 2) there does notexist a simplified mechanism by which the EIA 50 data base can
be adjusted during the heating season to account for abnormal
weather conditions and the resultant changes in the natural gas
supply/demand balance.

Perpetuation of the distinct, inaccurate and in some cases,
irrelevant data bases may very well bring about a repetition of
all the problems encountered in the Federal government's attempt
to meet the needs of the natural gas shortage of the 1976-1977
winter.

During the course of work by R. Shriver Associates on the natural
gas data bases, R. Shriver staff conducted an in-depth analysis
of the EIA 50 data base with particular emphasis on the functions
of the EIA 21 and EIA 10 Forms and on the problem of adjusting
the gas projections based on the EIA 50 data base to account for
abnormal weather conditions. R. Shriver Associates' staff con-
cluded that: the EIA 10 and EIA 21 Forms must be redesigned in
order to provide a meaningful interface with the EIA 50 data
base; and, that a simple "Natural Gas Supply Demand Monitoring
Interface", keyed to actual weather conditions, should be
developed to "update" supply and curtailment projections to
reflect gas consumption as affected by actual weather.

To improve the usefulness of the EIA 50 Natural Gas Data System
as a tool to help monitor the natural gas supply and demand
balance, and to help manage an emergency situation, it is
necessary to address the problems as defined by R. Shriver
Associates. It is imperative that steps be taken immediately
to improve the system in time for the 1978-1979 winter season.
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C. Cost 

The estimated cost for the six-month period of performance is
approximately $60,000. The projections are based on cost

support data supplied with the proposed program.

D. Schedule Requirements 

In order for the Department of Energy to properly fulfill its

natural gas monitoring requirements, it is essential that this

project be undertaken immediately. Timely and accurate supply,

demand and curtailment data are essential to any monitoring

effort or crisis management. The DOE must have in place, before

the 1978-1979 winter begins, a reliable data gathering mechanism.

For the past three winters, necessary data were not available,

and what little data were gathered often proved to be inaccurate

to an extreme. Inadequacy of data was particularly frustrating

and embarrassing during the 1976-1977 winter when natural gas
delivery systems were extended to their capacity, but few data
were available for monitoring the cold-weather-induced
emergency. Secretary Schlesinger has made it clear that the
Department of Energy is to be prepared to meet whatever emer-
gencies may arise this winter.

R. Shriver Associates is the only firm with the necessary
detailed knowledge of the existing natural gas data bases from

the technical, systems and substantive standpoints. R. Shriver

Associates' previous experience with the natural gas data
systems has provided them with a firm basis from which to conduct

this project. The fact that R. Shriver Associates' staff has

already analyzed the various data systems and has made sound
proposals forimprovements makes them the logica_lichoice for

this project. Their experience allows R. Shriver Associates to -
be in the unique position of being able to meet a November
1, 1978 deadline which is the latest date the data can be delivered
and still be used as part of the winter emergency systems.

*In short, a November 1, 1978 deadline necessitates hiring R.
Shriver Associates to undertake this project. Their continued
work in the area will result in significant savings to the
Federal government. R. Shriver Associates' technical staff is
organized and prepared to continue this work immediately.

E. Exclusive Capability 

The personnel of R. Shriver Associates has the most extensive
experience in system and technical aspects of the DOE's natural
gas data base of any group in the United States. The staff is
recognized throughout the DOE as expert in the field. The
results of their work are documented in a number of technical

reports submitted to the DOE. It would be exceedingly difficult

* The system will be available for testing in October.
This deadline is required in order that the system
be available for implementation on Nov. 1.
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to find a technical staff with better specific qualifications
to carry out the proposed program.

The following specific areas of expertise are necessary for
completion of this project and are unique to R. Shriver
Associates: (1) knowledge of the technical data requirements
of the EIA-50, EIA-21 and EIA-10 data bases, (2) working
knowledge of the system of the ETA-SO data base, (3) capability
to interface the new EIA-21 and ETA-10 data bases with the
existing EIA-50 data base, (4) knowledge of the emergency
information requirements of the EEMIS staff, (5) capability to
develop natural gas monitoring system that interfaces with the
EIA-50, EIA-21 and ETA-10 data bases, and (6) has developed
the only comprehensive package of emergency management update
reports that interface with the EIA-50 system,

It is without a doubt that R. Shriver Associates is the best
qualified firm to undertake the proposed natural gas program.
Their previous experience and deep involvement in the area
of natural gas data, analysis and systems development is a
unique advantage to the government.

Concu ence: Approved:
tifi,

.----7 '1.-t_.:Q________ Dougl s G, Robinson
-43.-i-t-ect—Gf .Procurement and Assistant Administrator
Contract Management for Resources and

13 4+117113 Emergency
Economic Regulatory
Administration
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Justification for N,ncornpetitive Pr,c.irem,nt

The shortages of natural gas and to a lesser extent f
uel oil during

the winter of 1976-77 and the coal shortage du
ring the 1977-78 wint,r

season dramatically illustrated the impact of short-term energy emergenci,s

on the economies of regions of the country and on the 
living conditions

in these areas. In 1976-77, residents of some states were asked to

reduce their thermostat settings for space heating and carry out 
other

energy demand reduction measures; and in at least one state, plans were

developed to evacuate residents from areas in which natural gas was

about to be cut-off. The coal shortage of the winter of 1977-78 is

an other example which demonstrated the need for states a
nd the Federal

Government to develop and implement energy emergency contingency pla
ns.

The Federal Government has acted on several fronts to reduce the economic

and social impacts of such emergencies. Some actions taken include:

• A detailed study of the planning activities and remedial

energy emergency measures which were utilized during the

1976-77 winter in order to assist the states and the Federal

Government in improving these actions.

The Inter-agency Task Force for Winter Energy Emergency

Planning was formed within the Federal Energy Administration.

The product of this task force was the Energy Emergency 

Planning Guide: Winter 1977-78. This document identifies

and evaluates actions available to deal with winter energy

problems, provides an advance indication to the public of

those actions considered most likely to be taken by the

Federal Government, and provides industry, and state and

local governments with recommended actions they can take

to deal with energy emergencies.

• The Energy Emergency Center (EEC) was an outgrowth of the

task force activities noted above. The EEC was designed

to facilitate coordination of energy emergency related activities

within DOE and between DOE and other Federal agencies, state

governments, and local governments.

The proposed work shall continue the process of
 assisting ERA to develop

an effective organization in response to short-
term energy emergencies. It

will help consolidate delegations of author
ity and Mission and Function

statements so as to clearly define the roles 
and responsibilities of each

DOE Division and support personnel. Their lines of communications shall be

made explicit as well as their physical location 
and operation sphere during

each type of energy emergency.

Since the states are the front line of attack during short-term emergencies,

the actions of the states and regions shall be incorporated into the

operational procedures which shall be developed.
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The operations manual shall not only identify the roles and responsibiliti,,
of all key individuals in the respective ERA divisions, but provide

a mechanism to track all activities of the ERA operations center And

maintain a measure of quality control of the activities to insure efficient

and timely responses.

In the same vane, this contract work shall provide for the design of

all forms, and other information flow instruments needed for the operation

of the EEC. Sample directives, communiques, and memoranda of understanding

will be developed.

For the ERA to be successful in fulfilling its mandate, it must contribute
substanially to achieving the goal of reducing the social and economic

impacts of short-term energy emergencies. Therefore, it is essential

that this work be initiated soon as possible.

It will take approximately, four months to develop a short-term energy

emergency operations manual. This work must therefore begin immediately

in order that the operations manual is on line for the height of the
1978-79 winter season.

It is recommended that negotiations be conducted only with Jack Faucett
Associates for the services described herein.

Jack Faucett Associates is the only contractor qualified to produce
this required manual within the time contraints necessary for ERA to
be prepared for this coming winter. This contractor has conducted six
different projects over the past year which have dealt directly with
short-term energy emergency management planning, at both the Federal

and state levels. One of these projects involved the development of

a "Handbook of Energy Emergency Programs," which documented Federal

programs that could be initiated by the states to assist them during
short-term energy emergencies. The documentation of these programs
required the contractor to contact each individual who was responsible

for administering these programs on a day-to-day basis. Having a firm
understanding of the programs available to the Government and the individuals
responsible for them reduces the time, required to complete this work

by at least one month. In addition, Jack Faucett Associates'overall
grasp of short-term energy emergency management planning will reduce
the time required to complete the project by an additional two months,

over the time required to have this work accomplished by any other contractor.
This experience includes an evaluation of the planning activities of
the Federal Government and the states during previous short-term energy
emergencies, conducting workshops for the states on emergency planning,
and developing energy emergency management plans which were funded and
implemented by the states of Illinois and Wisconsin. Therefore, by

using Jack Faucett Associates to perform this work, the calendar time
required to complete this project will be reduced by a total of three
month, and an additional eighty thousand dollars, for which budget is
not available. Jack Faucett Associates is able to complete this work
over a four month period.
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In order to complete this work successfully, the following broad crit,r:a
arc considered to be critical.

• Capabilities and experience is short-term energy emergency
management planning.

• Availability to begin work immediately.

I. Capabilities and Experience

Jack Faucett Associates has performed the following projects, over the

past year, dealing directly with short-term energy emergency management

planning:

• Federal and State Emergency Energy Management Planning

This study examined Federal and state planning and operations
during the 1976-77 winter's energy emergency. The objective
was to show how state laws, data, policies, plans, decisions,
and actions can be improved and how the Federal Government
can help in such emergencies. In the development of this
study, Minnesota, Tennessee, New Jersey, and Pennsylvania
were visited and used as case studies. In addition, Federal
agencies were visited to determine their roles during the
1976-77 winter energy emergency and what they viewed their
future roles to be. These Federal organizations included
the Department of Energy, Executive Office of the President,
Federal Preparedness Agency, Interstate Commerce Commission,
Department of Transportation, and Federal Power Commission.
Jack Faucett Associates has developed a close working relationship
with the key individuals in these and other Federal agencies
who are responsible for responding to energy emergency situations.

• Handbook of Energy Emergency Programs 

This project documented in detail, all Federal programs
which are available for short-term energy emergency management.
This included not only identifying the provisions and implementation
procedures for each program, but also identifying each individual
responsible for administering each program. _

• Energy Emer:vncy Contingency Plan for the State of Illinois 

This plan, which was funded by the State of Illinois, is
comprised of: (1) detailed energy emergency management
organization in which the responsibility of each state agency,
during an energy emergency, is explicitly identified, and
(2) a complete menu of strategies for attacking a wide variety
of energy emergencies at the state level, including a petroleum
embargo, severe or prolonged cold spell, labor disputes
disrupting either the source of supply or the transport
of energy products, and technical failures, e.g., electricity

— _
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blackouts. One approach for setting up the energy emerg,ncv
management organization in Illinois included extensive p,rson.1!
interviews with the highest level officials of some twenty-
three different state agencies in Illinois.

• Wisconsin Energy Emergency Contingency Plan 

This project was funded by the State of Wisconsin. The
type of information developed for this plan was similar
to that for Illinois, though the details of the strategies
and energy emergency management organization were designed
specifically for the conditions and needs of the State of
Wisconsin. In addition, a detailed analysis of the existing
energy data system in Wisconsin was conducted as well as
a detailed anglysis of the technical aspects of natural
gas load management.

.9 Development of Workshops to Assist the States in Future 
Winter Energy emergencies 

This project involved conducting workshops in several regions
of the nation to provide the states in each region with
the technical information related to demand reduction measures
and emergency management planning during short-term energy
emergencies.

.9 Impacts of Short-Run Energy Shortages 

This project, which was funded by the Electric Power Research
E1:71.11122 Institute, provides a methodology for estimating the economic

impacts of short-run shortages in energy. The natural gas
shortages during the 1976-77 winter season is used as sample
observations on the relationships between the amount of
energy shortage and the economic impacts from the shortage.
Impacts in selected states and sub-regions of states are
estimated, and estimates are related to economic factors
and the level of energy shortage.

' 2. Availability 

The most qualified staff for this study at Jack Faucett Associates are
available immediately to begin this work. These are the same individuals
who conducted the studies noted above, therefore from day one of the
contract period, the work shall be in full swing, with no learning period
required.
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Since this project shall require extensive com,tunications

officials of Federal agencies, the contractor's location in

Washington, D.C. is an essential consideration. Jack Fa,1:et:

Associates is located in Chevy Chase, Maryland, which is less

than half an hour from most Federal agencies.

It is without a doubt that Jack Faucett Associates is the onl
y

qualified firm to undertake the development of the short-term

energy emergency operations manual for ERA in time for it to

be utilized this winter in order to be compliant with ERA's

legislated mission to provide technical and, when necessary,

regulatory assistance to states in energy emergencies.

Concurrence:

7 .1", r
Tomas S. Keefe, Procure .e t Advisor

Procurement and Contract Management

Directorate

Approved:

Douglas G. Robinson
Assistant Administrator

for Resources and
Emergency Planning

Economic Regulatory
Administration
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JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

I recommend that negotiations be conducted only with American

Management Systems, Inc. (AMS) for the services described

herein.

I. Description of Services to be Procured 

A. The general description of the services to be procured

is as follows:

Analysis of the many new detailed allotment

issues which have arisen from the rationing plan

public comment period, including development of

options for government vehicles, taxis, and

vehicles used for both business and private

purposes such as by doctors, technicians, and

salespeople.

Development of detailed rationing plan pre-

implementation options, including alternative

task schedules and cost ranges to achieve

45-day readiness.

B. AMS will provide the following reports:
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1. Analyses of allotment issues identified in

the task list:

a. first drafts

b. second drafts

2. Detailed preimplementation options, including:

a. detailed task lists

b. task cost ranges

c. task schedules in PERT, CPM, or similar

graphical format.

The pre-implementation options will show

alternative tasks, costs, and schedules

to achieve 45-day plan readiness.

3. Issue papers as required.

4. Status Reports - bi-weekly.

5. Final Report -- all task areas.

I
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II. Procurement History, Estimated Future Requirements, and 

Long-Range Procurement Objectives 

A. In August 1977, Secretary Schlesinger directed that

a rationing working group be formed to improve the

existing gasoline rationing plan. The existing plan

had been developed by the Federal Energy Administration

in 1976. AMS had been the principal integrating

contractor on the 1976 plan.

In late August 1977, AMS was retained to assist the

rationing working group in its efforts to improve the

rationing plan by using vehicle registrations as the

basis of entitlements for gasoline for firms and

individuals. This task involved development of

the entitlement processes by which ration rights

for gasoline could be exchanged by firms and

individuals on a white market. Another task

involved surveying state department of motor

vehicles (DMV) files to determine update requirements

needed to make them usable for vehicle based

entitlements.
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In December 1977, the AMS contract was modifi
ed

further to integrate the plan document that was

published in the Federal Register on June 28.

In January, 1978, there was a procurement action to

award AMS the contract for preparation of an economic

impact analysis and an inflationary impact statement

for the standby gasoline rationing plan as required

by the Energy Policy and Conservation Act (EPCA),

P.L. 94-163.

In early May 1978, AMS was awarded a contract to:

Identify and assess recordkeeping and reporting

requirements of the rationing plan,

Revise the plan narrative to make certain changes

requested by DOE senior staff prior to publication

in the Federal Register, and

0 Develop and test a system for classifying public

comments on the plan received in response to the

Federal Register publication of the plan narrative

and regulations.
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B. The work to be performed includes the next steps

required in the development of the plan prior to its

submission to Congress. As a result of the previous

work, AMS is the only known contractor with the

current knowledge required to perform the analyses

required in the allotment area and to develop the

necessary preimplementation strategy and schedule.

It has become necessary to modify this contract again

even though it was our stated intention at the last

amendment to make no more amendments and to go competi-

tive for all remaining work. This action is deemed

necessary because of two conditions. First, the

public hearings on the plan which have been held

during August have surfaced several allotment issues

which require research, analysis and resolution

prior to submission of the final plan to Congress

in January, 1979. Secondly, in order to provide

Congress with the critical preimplementation cost

and lead time information, it is essential to

identify precise tasks, costs, and lead times.
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To follow the normal procurement channels to

accomplish these two tasks would add a minimum of

two to three months delay in getting the plan to

Congress and possibly another one to two months if

another contractor were selected and had to acquire

the knowledge which AMS already has. This is

unacceptable because of the increased potential for

a supply interruption to occur and the obvious

lack of a gasoline rationing contingency plan to

cover that possibility.

C. There has been no previous advance planning infor-

mation furnished to the Office of Procurement in

regard to this proposed contract modification. This

justification does not represent a departure from

prior procurement plans. It seeks to modify the

existing arrangement with the contractor only to

the extent that it adds additional tasks necessary

for the development of an effective standby rationing

plan ready for submission to the Congress.

D. The gasoline rationing plan, as currently being

developed, will require preimplementation work in

order for the plan to be implementable within 45 days

(or 90 days, depending on DOE policy). Most of this

new effort will follow Congressional approval of the
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plan although preimplementation strategy development

is necessary at this time, in advance of Congressional

approval. It is our intention to make full use of

competitive procedures in procurement of additional

services required after the Congressional review

process.

III. Estimated Costs

the
ii

A. The estimated cost for this work was based upon

following:

1. Labor Hours Rate Amount

Project Manager 460 $53.50 $ 24,610

Systems Analysts 1,220 $42.75 $ 52,155

Technical
Information
Specialists 1,790 $35.00 $ 62,650

Secretary 460 $12.50 $ 5,750

TOTAL LABOR $145,165

2. Other Costs

Out of town travel for Systems Analysts'
visits to Washington $ 1,200.

Other direct costs (Xerox, etc.) $ 3,400

TOTAL OTHER DIRECT COSTS $ 4,600

3. Total Costs* $149,765

B. The above estimated cost is for FY 1978 only.

* The amount is for the proposed new work. AMS' existing

contract is for $119,200; the revised total contract
including the new work would be $268,965.
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IV. Schedule Requirements 

The schedule which calls for submitting the plan to

Congress by the first of January 1979, dictates the

urgency for contract award and timely accomplishment

of tasks. As stated above, to go through the normal

procurement channels would add a minimum of two to

three months delay in getting the plan to Congress and

possibly another one to two months of additional

learning time if another contractor were chosen.

V. Exclusive Capability

A. Because of work done in the previous effort on

determining the basis for allotments and as general

plan integrator, AMS is the only qualified firm to

perform the required new allotments analyses, such

as for governmental vehicles, taxis, etc. AMS has

already done prior analytical work on vehicle

eligibility classes, and has the background necessary

for the new tasks.
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B. Acting in the capacities as plan integrator and

cost developer, AMS is in the best position to

identify and analyze all of the preimplementation

tasks necessary to bring the plan to 45-day

readiness, and to develop preimplementation budgets

and schedules. For any other organization to

acquire the necessary knowledge would require the

unacceptable delay already stated above.

APPROVED:

CONCUR:

For all the reasons aforementioned, a noncompetitive

procurement awarding this contract to AMS is found

to be justified.

Doug as G. Robinson
Assistant Administrator
Regulations and Emergency Planning
Economic Regulatory Administration

Bob Law
Procurement Advisor
Program Support
Office of Procurement Operations
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Justification for Noncompetitive Procurement 

It is recommended that negotiations be conducted only with
Massachusetts Institute of Technology, Center for Transportation
Studies (MIT) for the services described herein.

I. Description of Services to be Procured 

A. The services to be procured are an assessment of
critical issues regarding restraining demand for
motor gasoline in an emergency; identification and
evaluation of options with respect to standby
conservation plans for gasoline; and recommendations
as to which of the options, if any, should be
fully developed into comprehensive standby plan(s)
suitable for submission to Congress.

B. MIT will provide interim and final reports with
required supporting materials and recommendations
and will submit issue papers as required.

Procurement History, Estimated Future Requirements 
and Long-Range Procurement Objectives 

A. The Energy Policy and Conservation Act of 1975
requires that one or more energy conservation
contingency plans be developed which impose
reasonable restrictions on the public use of
energy to reduce consumption in an emergency.
Earlier efforts to develop plans for motor
gasoline resulted in standby measures which, if
implemented, would reduce demand by only
300 thousand barrels per day. This procurement
effort will identify measures where more significant
savings can be realized.

B. This work is not a continuation of a previous effort
performed by MIT.

C. There has been no previous advance planning information
furnished to the Office of Procurement in regard to
this proposed contract. This justification does not
represent a departure from prior procurement plans.

D. This is the final effort to develop standby
conservation measures for motor gasoline.
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III. Estimated Costs 

The estimated cost for this procurement is $250,000

(all in FY 1978).

IV. Schedule Requirements 

The schedule has been established in order to comply
as soon as possible with the Energy Policy and
Conservation Act (EPCA) of 1975 which directed that
one or more contingency plans be submitted to Congress
by June 19, 1976. Additionally, the U.S. is obligated,
pursuant to the International Energy Plan to have
such plans available as quickly as possible for use in
the event of an emergency. To do anything other than
this proposed non-competitive procurement would
seriously delay this effort unacceptably since
the Administration is alrdady in violation of EPCA and

must promptly satisfy its international obligations.
There would be no significant cost saving or other
benefit if the schedule were to be relaxed.

V. Exclusive Capability 

MIT's Center for Transportation Studies was established
to facilitate the interdisciplinary and multimodal
study of transportation problems. The academic setting
of the Center is especially relevant to this project

since extensive, innovative, and imaginative research
is necessary to identify in comprehensive form the
options which may be available for reducing the demand

for gasoline in a crisis. The MIT Center for
Transportation Studies is uniquely equipped, in terms
of facilities, personnel, and experience to meet this
challenge. Furthermore, in utilizing the Center for
this project DOE has the added benefits of being able
to draw upon the experience and specialized expertise of
eight other MIT centers, departments and laboratories,

which provide the necessary multi-disciplinary approach
required for the successful completion of this project.



259

As noted previously, MIT has had extensive prior
experience which closely parallels the requirements
of this effort. For example, the Center recently
studied "Transportation System Management: Its Origins,
Local Response and Problems as a New Form of Planning."
This study sought to identify low-capital projects that
would utilize existing transportation facilities in an
efficient manner. This report addressed a short-term
transportation problem which is essentially what must
be addressed in developing standby motor gasoline
demand restraint measureE for an emergency.

The Center's staff is exceptionally capable with broad
experience in local and national transportation
problems. Many staff members are widely recognized
experts in their respective fields. This expertise
has been successfully utilized on prior projects for
DOE's predecessor agendies..

Finally, MIT has a quick start-up capability. Due to
its previous work for DOE in the transportation con-
servation area, it is familiar with DOE procedures and
requirements.

For all of the reasons cited above, a noncompetitive
procurement awarding this contract to MIT is found
to be justified.

Approved:

Concur:

Douglas G. Robinson
Assistant Administrator
Economic Regulatory Administration

Tom Keefe
Procurement Advisor
Program Support
Office of Procurement Operations
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Procurement Request Number 0903

Ch 0
E c 
zc4, 4,4y, -r

Justification for Non-Competitive Procurement

I recommend that negotiations be conducted with 1.,ogistics
Management Inc., for the services described herein.

I. This procurement action, to be accomplished by modifica-
tions to an existing contract with Logistics Management
Inc., is for the purpose of providing.

1. Specified detailed information and communications
systems requirements for Energy Emergency Management
Information Service, (EEMIS).

2. Additional deliverables on this current contract
tasks.

3. Related follow-on analysis to the current contract
studies (then items are described in an attached
procurement summary).

The contract with LMI was competitively placed.
Under this contract LMI has performed very well and,
as a result, is in the unique position to complete
these interrelated tasks as qualified in Item IV and V.
These tasks and deliverables can be completed within
three months.

The estimated cost of the work to be covered by this
contract modification is $135,000.

IV. The EMIS effort includes deadlines imposed by the
Economic Regulatory Adminstration with certain deliverables
due as early as next month. This effort involves
a requirements analysis that is very closely related to the
current contract work. Thus LMI is the only source that
can possibly provide the EMIS results as required.
Similarly, the additional deliverables and follow-on tasks
to be covered by this contract modification represent
interrelated efforts which only LMI can economically and
efficiently perform.

V. LMI has unique assets to perform this work that are not
available from another contractor in this field. These
assets are:
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1. Unique experience and qualifications in its staff.
This asset has been verified and was a major cause
for awarding the initial contract to LMI. These
staff assets span all areas of work to be performed
in this modification, and consist of experts from
all levels and dimensions of the broad range of
industrial and academic communities pertinent to the
subject issues.

2. The work performed by LMI under the original contract to
date has constituted a base of new materials essential
to work required in this modification. The work
now required is almost totally dependent upon and
interrelated to the previously performed work. Any
new contractor would have to repeat a substantial
portion of this previous background work prior to
beginning vital and time-sensitive items to be performed
under this modification.

Uet- 94311,t.t.ccrA.
Doug14 G. Robinson
Assistant Administrator
for Regulations &
Emergency Planning

Economic Regulatory
Administration

1 

ncurrenc

1,:>'-'-".", j. , c 
Directorate of Procurement
and Contract Management
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JUSTIFICATION

-

At the Governors' White House Energy Confernce in early
July 1977, energy emergency preparedness was stressed as
a matter of immediate concern to both the States and the
Federal government. To promote the coordination of state
and federal efforts to prepare for an energy emergency
situation, the National Governors' Association established
the Subcommittee on Energy Emergency Preparedness to work
closely with the Winter Energy Emergency Plan (WEEP) Task
Force, the Federal Energy Administration group designated
to prepare a federal energy preparedness plan by October 1,
1977.

In order to further this goal, it has been determined that
one of the necessary end products of the WEEP Task Force
effort is a Report on State Energy Emergency Management
Systems which can be utilized by the Energy Emergency Center
described in the Winter Energy Emergency Planning Guide as
well as by State and local units of government. This report
would include (1) a framework of principal provisions for
State energy emergency contingency plans, (2) state-by-state
profiles of existing statd energy emergency systems and
(3) selected analysis of state energy emergency legislation.

Due to the direct contact with Governors, their staffs, and
state energy offices, the Energy Program staff is in a unique
position to conduct further research and background studies on
state activities in these areas of energy emergency prepared-
ness. Therefore, we recommend that the National Governors'
Association conduct the necessary studies and prepare this
report for the Federal Energy Administration within a pre-
scribed timeframe so as to be of use this winter.

Statement of Work

This purchase order is for the development of a comprehensive
report on state energy emergency management systems, the con-
tents of which will include:

(1) State-by-state profiles which specify legislative
mandates, emergency powers, state emergency actions
taken and other pertinent state information which
readily identifies states' capabilities and
authorities to deal with energy emergencies.

(2) State energy emergency management systems. States
differ greatly in their energy emergency management
systems. Responsibilities during an energy
emergency situation are spread among the Office of
the Governor, the State Energy Department, Regulatory
Agencies, suppliers and consumers in varying degrees.

1

4
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focus on state data requiremtns and system design with respect to EEMIS.

4. Prepare report on workshop proceedings for submission to the Economic
Regulatory Administration.

Non-Competitive Justification .

Due to the direct contact with Governors, staff and state energy offices,
the Energy Program staff of the National Governors Association is in a uni-
que position to solicit the participation and assistance of key state
officials to accomplish the program objective described above.

The National Governors Association established a Subcommittee on Emergency
Preparedness in 1977 to work with DOE on emergency planning programs, such
as EEMIS. The NGA is the only organization which has resources available
to it which could determine the appropriate state selections and request
their participation on short notice.

Therefore, it is recommended that the National Governors Association conduct
this data requirements workshop with states and prepare a report on the work-
shop proceedings.

05t2acati,),(4,7" 4,9vZSolL
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Mr. DINGELL. The GAO notes also in their comments that insuffi-
cient DOE personnel were available to distribute the handbook
when it was ready. Can you tell us how this happened.
Mr. O'LEARY. I am sorry, Mr. Chairman.
Mr. DINGELL. Let me repeat the question. The GAO notes also

that insufficient DOE personnel were available to distribute the
handbook when it was ready. Can you advise how this happened,
please?
Mr. O'LEARY. Mr. Chairman, I am going to turn this again over

to Ms. Rollins, who appears to be as perplexed as I am.
Ms. ROLLINS. Yes; I am, sir. I have reviewed the GAO report

several times and did not find that language there. I can't imagine
in what context it was raised—simply because when the report was
made ready, there is a very standard procedure whereby we simply
pull out our mailing list, and those mailings are accomplished quite
as a matter of course by the office which is responsible for dissemi-
nating publications.
Mr. DINGELL. The Chair has counsel reviewing this to try to get

the precise question on this from the report.
Now, your fiscal year 1979 authorization request included $10

million for emergency preparedness contracts in ERA. There are 28
people in that office responsible for these programs. Thus, each
person, even the secretaries, would be managing some $400,000 in
contracts.
Some individuals listed in your cables are responsible for manag-

ing a dozen contracts worth over $1 million. With this contract-to-
employee ratio, can you tell us how you insure proper monitoring?
Ms. RoLLINs. Again, I will have at it. In fact, our request, though

it was for $10 million in emergency preparedness, finally resulted
in an appropriation of a little over $7 million.



A major portion of that funding in fact moves over to the ETA,
where in point of fact they have now inherited from us $5,990,000
of the $7 million. The remaining funds, which amount to $1.6
million, will in fact be managed by emergency preparedness people
in the ERA.

It is my belief you will see a great deal of improvement with
respect to management, simply because there are fewer funds,
though indeed the staff in that unit is certainly not overly large.
Mr. DINGELL. I am troubled. How much of this work could be

done in-house, and why is it not being done in-house?
Mr. O'LEARY. Mr. Chairman, one of the trends of government

generally in those organizations that make up the Department of
Energy specifically over the last 10 to 15 years has been an increas-
ing amount of contract management as the role of the Government
employee as opposed to doing the work.
I say that advisedly. My tradition in the Department of Interior

was one of very, very little in the way of contracts and much in-
house work.
That resulted in certain phenomena. For example, I can recall

one time that we had to make work for an entire lab because the
raison d'etre of that lab simply disappeared. This is the one dealing
with anthracite.
The industry has more or less disappeared, and we had to create

work for them. So, I think that probably there is a certain amount
of wisdom in moving government to the point where a relatively
smaller group of managers, contract managers, represent the Gov-
ernment with a great deal of flexibility with regard to the various
projects that they manage.
At any rate, I will remind you of the data with regard to the

Department of Energy. We have something under 20,000 employees
directly, and we have associated with us in the national lab system,
and in our standing contractors, an additional 107,000 people.
So, this is, as I say, a very long and well-established tradition,

that the DOE people per se tend really to be planners, policy and
analysis people, and managers of contractual efforts conducted by
others.
Mr. DINGELL. Some of these undertakings appear to be regula-

tory in character, or to lead toward regulatory judgments by your
agency. That means that two events flow from it, the first of which
is a potential for conflict of interest.
The second is that given the event toward which the study is

directed, one might well anticipate that certain insider advantages
would accrue to the individual who had prepared the study or done
the contract work for DOE.
Mr. O'LEARY. Well, Mr. Chairman, we take great pains with

regard to the latter. We have procedures that provide us with as
much of a shield as one can have against insider knowledge and
conflict of interest on the part of our contractors.
Let me say a word with regard to the regulatory aspects of this.
Mr. DINGELL. You can't just erase the content of the man's brain,

though. It remains there.
Mr. O'LEARY. This is true, whether he be in government or out,

Mr. Chairman.



Mr. DINGELL. I am keenly aware of that. At least if he is in the
Government he isn't going to be our representing somebody else
without going to jail.
Mr. O'LEARY. Very few people go to jail on that basis, Mr.

Chairman. Let me remind you of a discussion we had on this point
in the past with regard to its applications in a regulatory setting.
You will recall when we set up the Office of Special Counsel we

had in large measure a 2-year job to be done. We faced a dilemma
whether to try to break through the personnel ceilings and hire
people for a 2-year assignment or go to contract.

After a good deal of soul searching on that, we have made
extensive resort to contract helpers, not in a policy or decisional
frame work, but in a fact-gathering framework.

I am told by the special counsel that that is working admirably.
We are having good success with it. We are not in a position of
inflating the number of people in Government and then having to
find some thing else for them to do after the 2-year period in which
we can employ them when this particular line of work is ended.
Mr. DINGELL. Let me give you an example.
Today I am going to sign a letter to you—actually, Jim Schele-

singer, down at DOE, complaining about Stone and Webster doing
certain work with regard to the utility rate reform provisions of
the Public Utility Regulatory Policies Act.
Now, I am advised that Stone and Webster is purportedly being

considered, and I am bringing to the attention of your agency the
fact that they have a long history of having done broad regulatory
studies for the utility industry.
I can't assume that this one contract which you will give them, if

you do so, will remove them from doing work for the utility indus-
try.
Now, there you have an opportunity, if it goes to that particular

contractor, a rich opportunity (a) for conflict of interest, (b) for
insider information, and (c) for flowthrough of the experience and
expertise gained into others among their clients.
Mr. O'LEARY. Mr. Chairman, I think that that, as I pointed out,

is something we must guard against at all times. I can't speak with
regard to this particular contract. I can, however, speak with
regard to your last point.

I would suspect that what we are seeking here is a flowthrough
of information gained in the dealing with clients back to us in this
particular instance.
Mr. DINGELL. Well, it is going to be information coming from

clients to the Government—I am not sure that is proper. It is going
to be information that belongs to the Government, that is procured
by a governmental study and as relates to advice on governmental
policy, flowing back to clients, and conferring a singular economic
advantage on the person who--
Mr. O'LEARY. Mr. Chairman, I think it is fair to say that we do

indeed expand their knowledge base. But I am not sure that that
confers significant economic advantage on their clients.
Let me just give you one example of a personal nature where I

used this sort of arrangement.
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When I was worrying about natural gas policy in the State of
New Mexico, I went to a firm that had done extensive work for
both public and private utilities in this country.
Why did I go to them? Because they were expert in this particu-

lar arena and because they had an extremely high reputation for
integrity.

I found that the service that I received from them was indeed
expert and was conducted with, so far as I can determine, absolute
integrity. The State of New Mexico was far ahead from having
employed that well of experience than had we gone to someone
who was a neophyte, a well-intended neophyte, who was simply an
analyst trying to break into this area.
So, I think you cannot really draw a black and white picture

here and optimize the contribution that Government seeks from
contractors of this sort.
Mr. DINGELL. Well, you won't deny that there is reason for

honest concern here.
Mr. O'LEARY. I think so, Mr. Chairman. That is why we are

scrupulous with regard to conflict of interest, to try to wall our-
selves away from situations that present a potential conflict of
interest.
Mr. DINGELL. Well, let's take a company that does nothing but

make analysis and serve clients in the electric utility field. They
are going to go out and advise on costs you are going to carry
forward as regards the utility rate reform section of the National
Energy Act.
How do we guarantee ourselves against conflict of interest,

against special interests of the person doing the contract work on
behalf of his clients?
Mr. O'LEARY. Mr. Chairman, I think we can usefully discuss this

matter with our procurement people who have to worry about this
every day.
The fact of the matter is in many of these situations we do go to

firms that have developed over a period of time competence and
expertise in these areas because they are serving in the arena that
we are trying to understand and indeed affect.
So, it is a problem that is with us constantly.
I think if we were deprived of access to firms of this nature

simply because they had served the other side of the fence, for
example, the utility industry, I think we would wall ourselves out
from an enormous well of competence. I think it would utimately
run to the disservice of the Government.
Mr. DINGELL. I am not prepared to tell you that you are totally

in error, but I am prepared to tell you that I am very much
concerned about this process.
I hope that neither of us will have occasion to have regretted this

reposing of trust or the potential lack of safeguards here to assure
protection against the kind of apprehensions that I have expressed
earlier.
Mr. O'Leary. Let me shift and deal with other questions now.
The Director of Administration has been chosen as emergency

coordinator. His selection has been criticized by Mr. Mansfield, who
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is your Inspector General, for sharing responsibilities with Secre-

tary Alm.
It was the recommendation of the GAO and your Inspector Gen-

eral this should be vested in one individual, with secretarial rank,

inside the agency.
Can you explain whether you were aware of this recommenda-

tion and, if so, why you have not chosen to follow it?
Mr. O'LEARY. Mr. Chairman, I am aware of this recommenda-

tion. I think that the recommendation really does not run to a
criticism of the location. It does run to a recommendation that
there be some different focus within the Department.
I am prepared to consider that. As a matter of fact, I think that

there is a certain symmetry to vesting all of these responsibilities
in Assistant Secretary Aim's office.

I have discussed this with him recently. I believe he would be
willing to take those responsibilities. So, we are, I think, not out of
harmony on this particular point.
Mr. DINGELL. Well, now, could you explain the role of the Direc-

tor of Administration in the emergency preparedness task force?
Mr. O'LEARY. Mr. Chairman, the role of the AD people in this

area is one largely of being the coordinators or bookkeepers. They
have no policy role.
We have in the normal course of events a large number of

actions under the general heading of emergency planning, and we
require an activity within the Department to keep these actions
straightened out and to be sure that the various players meet their
deadlines and do things on time.
Mr. DINGELL. You are saying these folks will have no policy

powers whatsoever?
Mr. O'LEARY. No; the administrative people have no policy role.

Their role has been purely one of coordinating disparate activities
across the agency.
As I say, as we think about this now, with last winter's experi-

ence behind us, and another winter coming, it is beginning to make
sense to me to being all of the activities together under Assistant
Secretary Alm.
We are in the course of discussions that probably will accomplish

that within the next few weeks.
Mr. DINGELL. I look with greater comfort on that arrangement.
Can you explan why the Director of Administration was selected

as cochairman of this particular body?
Mr. O'LEARY. He was selected as cochairman because he has had

responsibilities of a bookkeeping or coordinating nature I believe
ever since the origin of the Department. At any rate, they go back
some months.
So, it seemed to me sensible for him to be very much a party to

the activities going forward in the Department in this context.
Mr. DINGELL. Can you tell me why he was chosen emergency

coordinator?
Mr. O'LEARY. Yes, Mr. Chairman, since the job required the

coordination of a broad set of activities across the Department on a
more or less bookkeeping basis, it seemed to us at the time appro-
priate for the AD to carry it out for us.
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Mr. DINGELL. Isn't this a task that could have been better per-
formed by somebody in your office?
Mr. O'LEARY. No, Mr. Chairman, I don't think so. I generally feel

that for my office to assimilate an increasing series of responsibil-
ities—and you may know that I get requests about once a week for
this function or that function to be directly handled by my office—
would soon make my office absolutely beyond my capacity at least
to administer.
So, I think what we should do is place it in an appropriate

Presidential appointee—in this case I believe Mr. Alm is that
person—and--
Mr. DINGELL. You are referring to the energy coordinator?
Mr. O'LEARY. Indeed—bring all these functions together under a

single individual, Presidential appointee, and let him have the staff
and bring it together.

I want to say a word--
Mr. DINGELL. I want to applaud that judgment, Mr. O'Leary. I

would also applaud placing it in the hands of a Presidentially
appointed and senatorially confirmed individual.
Mr. O'LEARY. It so happens, Mr. Chairman, that Mr. Alm is not

only Presidentially appointed, but would you believe he is senator-
ially approved.
Mr. DINGELL. I am aware of that, in which I rejoice. Some of the

other folks getting responsibilities down there are not, and that
distresses me.
Mr. O'LEARY. Yes, sir.
Mr. Fygi, for example, has never gone through that particu-

lar--
Mr. DINGELL. Well, Mr. Fygi and I have no bones to pick today.
What are Mr. Heffelfinger's other responsibilities?
Mr. O'LEARY. Mr. Chairman, he is the Director of Administration

and is responsible for many of the activities of the Department
relating to contract administration, for one, to personnel adminis-
tration, to seeing to it that our financial house, at least his side of
it, is in order.
He has a broad sector of housekeeping responsibilities for the

Department.
Mr. DINGELL. It would occur to me this should keep him well

occupied.
Mr. O'LEARY. Mr. Chairman, it does. He is a very hard working,

fully employed individual.
Mr. DINGELL. I am curious how he will undertake these other

labors and provide full answer to the needs.
Mr. O'LEARY. Mr. Chairman, he has been able, I believe, to do

well. I think we may be able to do better with Mr. Alm, who also is
very heavily employed.
Mr. DINGELL. I am aware of that. I have great respect for Mr.

Alm.
Can you tell me one last question? If you do not make the change

we are discussing today, can you indicate how the responsibilities
of Mr. Alm and Mr. Heffelfinger will be dispersed among them?
Mr. O'LEARY. In the event of the negative?
Mr. DINGELL. Yes.

4
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Mr. O'LEARY. In the event of the negative, I will let you know
within 30 days the answer to your question.
I think I will not have to come back to you within 30 days.
Mr. DINGELL. We are advised Mr. Alm would be undertaking

substantive judgments and Mr. Heffelfinger procedural questions.
Mr. O'LEARY. That is correct.
Mr. DINGELL. Which agreement tends to be somewhat at vari-

ance with the earlier discussions of Mr. Heffelfinger's responsibil-
ities as cochairman of the Energy Emergency Preparedness Task
Force and Energy Emergency Coordinator.
Mr. O'LEARY. I want to assure you Mr. Heffelfinger's role in

these matters is in fact procedural. He has not been a policy
officer. Indeed, the policy has been shared by a number of officers
in the Department, Mr. Bardin, the Administrator of ERA, Ms.
Rollins, as well as Mr. Alm. The bookkeeping functions have been
conducted for us in this context by Mr. Heffelfinger and that is all.
Mr. DINGELL. Gentlemen, we have kept you very long and the

Chair is going to yield briefly to counsel for a couple of questions
and the Chair will then adjourn.
Mr. FINNEGAN. Ms. Rollins, in connection with one of the con-

tracts concerning emergency preparedness, there was a so-called
Analytic Sciences Corp. which performed a contract planning pre-
paredness. The term was May 11 to June 23 of this year, a contract
of about $9,900 and I understand that is completed and one of the
reports that the Inspector General refers to concerning emergency
planning.
Was that a sole source contract, do you recall?
Ms. ROLLINS. It was a sole source contract.
Mr. FINNEGAN. The reason I raise the question is because on

June 15, which was about 8 days before it completed the contract, a
new contract for $87,000 was entered into with the same firm
which is for the development of a comprehensive plan to use the
control-related contingencies. Was that a sole source contract?
Ms. ROLLINS. It is my recollection that too was a sole source

contract.
Mr. FINNEGAN. Is it possible the justification was they had per-

formed a previous contract and--
Ms. ROLLINS. No. As Mr. Fygi indicated, the justification for a

particular contract generally turns out to be a unique capability to
perform a particular service, and in point of fact I could make a
clear distinction between the work of planning for the management
of an emergency contingency office, and doing analytical work on a
small petroleum supply product.
Mr. FINNEGAN. I would like to see the justifications.
Ms. ROLLINS. We will provide them for the record.
[Testimony resumes on p. 278.]
[The following justification referred to by Ms. Rollins was re-

ceived for the record:]

43-130 0-79-18
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JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

Procurement Request Number: J01-78-0073

Contractor: The Analytic Sciences Corporation (TASC)

Value: $10,000

Supplies/Services: Report and Briefings

y-61-42.5/

Cc

I recommend that negotiations be conducted only with The Analytic

Sciences Corporation for the supplies and services described

herein accordance with DOE Procurement Regulation Section. 9-3.805.

Supplies and services to be procured:

The contractor will provide, within six weeks of approval of

this procurement, a written report that provides an overall

appraisal of U.S. Government planning and preparedness

activities for petroleum-related contingencies, with a

particular focus on the activities within the statutory

responsibilities of the Department of Energy. In addition,

the contractor will also present oral briefings in support of

this report to DOE policy officers and other government

officials.

Background:

This procurement arises from statutory responsibilities of the

Department of Energy as described in Section 102 of the

Department of Energy Organization Act (P.L. 95-91):

"(3) to provide for a mechanism through which a coordinated

national energy policy can be formulated and implemented

to deal with the short-, mid-, ana,long-term energy
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problems of the Nation; and to develop plans and programs

for dealing with domestic energy product and import

shortages;...

(8) to facilitate establishment of an effective strategy

for distribution and allocating fuels in periods of short

supply and to provide for the administration of a national

energy reserve."

The immediate need for this procurement arises from a Presi-

dential directive for interagency review of planning and.

preparednesss activities for petroleum-related contingencies

and for a report to him from the Department of Energy by

June 30, 1978. To best achieve this objective, it has been

concluded that DOE requires the assistance of a highly

experienced, qualified firm with unquestionable credibility in

national emergency planning which can provide an overall

appraisal of U.S. government and DOE activities.

Cost Estimate: 

The cost to the government of this Purchase Order is estimated

to be about $10,000. This estimate was established on the

basis of judgments by Policy and Evaluation concerning the

scope of the effort and responsibility involved in meeting the

requirements of the purchase order.

0
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Schedule Requirement:

The schedule requires completion of. the report and briefings

within six weeks. The procurement schedule is urgent in view

of the requirement for a rapid appraisal of current efforts

and development of a report to the President by June 30, 1978.

Exclusive Capability 

TASC is considered to be highly qualified in the field of

analytic sciences including the design and management of

information services. It specializes in solving complex study

problems.

Additionally, TASC's key individual who is expected to head up

the work under this Purchase Order is Mr. Leslie Bray, who has

extensive expertise in the area of contingency planning as the

former director of the Federal Preparedness Administration
where he

(Office of Emergency Preparedness)/had government-wide

responsibilities for preparing plans and policies for national

emergencies ranging from economic crises to nuclear attacks.

The major programs under his direction ranged from national

stockpiles of strategic materials, industrial mobilization, civil

defense, and national resource data, to research/development for

forecasting of national shortages, priorities and allocations

for materials, and NATO civil emergency planning.

In light of these facts, I consider the proposed contractor

the only acceptable sourcelior the required scope of work and

recommend authorization of negotiations without further

competition.

-1±3( .4„,__
avid Broom

Date:

Concur C") ) PIA

Division of Procurement
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JUSTIFICATION FOR NONCOMPETITIVE PROCUREMENT

J0178-0074 
ET-71r-C-ot- 4; 9' s'

ProCurement Request NUMber; ,,- 
ScJ cog).

Contractor: The Analytic Sciences Cor ration (TASC)

Value: $88,000

Supplies/Services: Program Support, Reports and Briefings

I recoarend that negotiations be conducted only with The Analytic Sciences

Corporation for the supplies and services described here in accordance with

DOE Procurement Regulations Section 9-3.805.

Supplies and services to be procured:. The contractor will provide p::ogram support

services by assisting in: (1) the development of a frarework for producing a

comprehensive plan to be used in responding to petroleum related contingencies;

and (2) the early stage development of a contingency response system to be used

in the event of such contingencies. The total term of this contract will be

eight months.

In connection with the first of the above tasks, the contractor will provide,

within three months of approval of this procurement, a written report which

identifies the roles and responsibilities of key actors, and recorrmends needed

inprovements in both the plan development and the plan implementation processes.

In connection with the second of the above tasks, the contractor will provide

on-going professional assistance in the development of the contingency planning

response system and in the review of the adequacy of DOE's system for monitoring

and forecasting both the impacts of petroleum supply interruptions and the

effects of invoking various response measures. As part of this task, the

contractor will provide oral and written progress/deficiency reports as required

throughout the five month duration of this task. In addition, the contractor

will provide a preliminary design for a systems test of DOE's preparedness for

petroleum related contingencies. Finally, within eight months of the approval

of this procurement, the contractor will provide a written report sunmarizing

their findings and recomendations in connection with the second task.
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Background:

This procurement arises from statutory responsibilities of the

Department of Energy as described in Section 102 of the Department of

Energy Organization Act (P.L. 95-91):

"(3) to provide for a reohanism through which a coordinated

national energy policy can be formulated and implemented to

deal with the short-, mid-, and long term energy problems of

the Nation; and to develop plans and programs for dealing with

domestic energy product and import shortages;...

(8) to facilitate establishment of an effective strategy for

distributing and allocating fuels in periods of short supply

and to provide for the administration of a national energy reserve."

The immediate need for this procurement arises from expressed Presidential

interest in preparedness activities for petroleum-related contingencies.

To best achieve this objective, it has been concluded that DOE requires

the assistance of a highly experienced, qualified firm with unquestionable

credibility in national emergency planning which can provide an overall

appraisal of U.S. government and DOE activities.

Cost Estimate:

The cost to the government of this procurement is estimated to be about

$88,000. This estimate was established on the basis of judgments by

Policy and Evaluation concerning the scope of work, the level of effort,

the level of expertise required and the responsibilities involved in

meting the requirements of this procurement.
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Schedule Requirement:

The schedule requires that the project be 'completed within eight months

of commencement of the contract. Of prime importance is the deadline

for the completion of the first task—assistance in the development of

a framework for producing a comprehensive response plan; the schedule

requires that this task be completed within three months of the

commencement of the contract.

It is important that this contract be awarded in the near future. At. the

present time, key petroleum related contingency response measures are

under development; these include programs such as the Strategic Petroleum

Reserve and the standby crude and product allocation regulations.

Without an improved comprehensive planning process, for which TASC

assistance is considered essential, the development of DOE capability

to effectively respond to petroleum contingencies will be hindered.

Further, it is possible that the development of this plan could affect

the development of the component response measures, since it would

put these measures into perspective. Finally, the President has an

expressed interest in this area; an appraisl of current efforts is due

in a report to him in June, 1978.

Exclusive Capability:

Successful performance of the work reauired by this procurement depends

upon the ability of the contractor to proceed rapidly into the substantive

areas of the study with a minimum of learning time and with experienced

manpower on hand and ready to go. The contractor's experience must'

include (1) experience in contingency planning in a large government



structure; (2) an understanding of the sensitivities and differing

responsibilities in planning on an inter-agency basis; (3) the ability

to develop a conceptual process for planning involving the evaluation

of alternate responses; and (4) experience in systems management through

the development cycle and the implementation phase. Further, it is

critical that the contractor have such credibility and reputation that

senior government officials would feel comfortable in relying on

judgments made by its employees in areas concerning the security of

the nation.

TASC is considered to be highly qualified in the field of analytical

sciences and is a leader in evaluating the design and performance of

systems and in designing system process improvements. It specializes

in solving complex study problems, particularly those involving (1) the

interaction and coordination of systems which have a nuMber of

significant actors and sub-systems; and (2) the development of assessment

and analysis strategies. TASC has over twelve years experience .

performing for all levels of government over a wide range of studies

including fuel conservation management, methodologies for energy

exploration, environmental impacts of energy of development, and

organizational and policy conflicts in natural resource management.

Additionally, TASC's capabilities include the knowledge and skills and

reputation of the key individual who is expected to be the study

director under this Procurement, Mr. Leslie Bray. Mr. Bray has
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extensive expertise in the area of contingency planning as the former

director of the Federal Preparedness Administration (Office of Emergency

Preparedness) where he had government-wide responsibilities for

preparing plans and policies for national emergencies ranging from

economic crises to nuclear attacks. The major programs under his

direction ranged from national stockpiles of strategic materials,

industrial mobilization, civil devense, and national resource data,

to research/development for forecasting of national shortages,

priorities and allocations for matPrials, and NATO civil emergency

planning.

TASC was selected after consultation with the Deputy Secretary, the

major U.S. government policy officers responsible for contingency

planning, as well as the Office of Management and Budget staff, who

recommended Mt. Bray and his organization as singularly appropriate

. for this job.

In light of these facts, I consider the proposed contractor the only

acceptable source for the required scope of work and recommend

authorization of negotiations without further competition.

David Bloom

Date:

Division of Procurement
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Mr. FINNEGAN. I would just comment in connection with your
point that the information agency is going to take over the $7
million, we would point out they only have five filled positions, two
of which are according to your figures permanent employees and
three are detailees. So they are going to manage a lot of money.
Ms. ROLLINS. Perhaps Mr. Fischer would like to comment on

that. That doesn't seem to be the nature of my problem at this
moment.
Mr. FISCHER. We currently have allocated to us about 16 posi-

tions and we are in the transition between the summer develop-
mental work on the plan that is up for comment and the follow-on
implementation of that plan once we receive comments.
In fact, we have two full-time staff and three full-time detailees

working on EEM's in the ETA. During the summer we had eight
full-time detailees and two part-time detailees from different parts
of the Department working on this project.
But, as you can see from the chart we have provided, we have a

number of vacancies that we hope to be able to fill.
Mr. FINNEGAN. According to your figures, you have 14 vacancies

and if I understand Mr. O'Leary's directive of October 25, it would
seem you only really have seven of those that you could fill, on the
two-to-one basis, is that correct?
Mr. FISCHER. That is not exactly as I understand it. The directive

may be worse than that. I would like somebody else to explain it.
Mr. Finnegan. Maybe Mr. O'Leary would.
Mr. O'LEARY. Generally speaking, the directive runs to this sort

of proposition. If you have vacancies, that is the end of that, as of
that day, October 25.
Mr. FINNEGAN. You mean you can't fill them?
Mr. O'LEARY. You cannot fill those. This is not my directive; it is

the President's directive.
Mr. FINNEGAN. This is 14 vacancies.
Mr. O'LEARY. Within the general overall limitations of the De-

partment of filling one for every two new vacancies, we will be able
to accommodate high priority matters and it may be that Mr. Fischer
will be able to convince those people who are in authority in the
department that he has in fact a very high priority to deal with.
Mr. Finnegan. In that regard I want to make the point the

Chairman has written concerning this issue regarding the NEA
and the ERA on enforcement. How is that working out?
Mr. O'LEARY. What we are in the process of doing is putting

requests to OMB for relief from the President's general injunction
on the basis of new work. We are doing that and FERC, on a
separate track, is making a parallel effort in order to capture the
resources that they regard as necessary to meet their responsibil-
ities. We will find out, I would imagine, in short order, what ONB's
response is to that series of requests.
Mr. DINGELL. Mr. O'Leary, I want to make it very clear that I

am very much troubled that the folks down there are not going to
be able to do a responsible job as regards the National Energy
Action view of the limitation on hiring which you have. You have
addressed yourself to the question of filling vacancies. You have
not addressed yourself to the new positions which will be required
to administer that legislation.
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I am sure you recall that at a time earlier this subcommittee was
much troubled, the ad hoc committee on energy was troubled, the
full committee, our colleagues in the Senate and their committees
with proper jurisdiction were all troubled as to the number of
additional people you were going to need to carry out your respon-
sibilities.
I am satisfied you recall that we received, as we went forward in

each instance, the assurances of the administration that we would
be able to have the necessary number of people to administer this
enormous, complex and difficult statute.
I detect with some distress that there may be some reconsider-

ation of those assurances to the Congress and I do not detect you
advising me that you can anticipate the absolutely necessary
number of people to carry out the responsibilities under that very,
very complex, very large statute.
Mr. O'LEARY. Mr. Chairman, just to go back to the beginning,

you recall in late October the President, as part of the overall
efforts of this administration, placed limitations on Government
hiring. Now they were, just to summarize, no filling of existing
vacancies and one-for-two filling of vacancies for the future.
The next point in the hiring freeze was that positions that are

necessary for public health and safety, or for health and safety in
general, security positions, those that are directly related to medi-
cal health, monitoring security of our installations may be replaced
on a one-to-one basis.
Beyond that, Mr. Chairman, all agencies have been invited to

make appeals to OMB for relief from the stringency of this rule. In
the context of NEA implementation, we are in the process of such
an appeal. We have an appeal pending before OMB. If that appeal
is successful, that will take care of your point. If not, Mr. Chair-
man, it will require us to be very, very prudent in the use of those
resources that we have available to us.
Mr. DINGELL. I think you should anticipate some stern inquiries

by this committee as to how you are carrying out your functions in
light of personnel limitations.
Mr. O'LEARY. We do, Mr. Chairman.
May I say we had a meeting of our so-called Acts system this

morning, as we do every Friday, to see how we are doing on NEA
implementation.
My recollection is that we are dealing with 104 separate distinct

action items that require a lot of people, legal advice, administra-
tive support and other resources.
I am pleased to say, with the exception of perhaps four or five

items, everything appears as of this morning to be on schedule. We
are tracking the NEA implementation very well. We are doing it at
a cost, Mr. Chairman.
Mr. DINGELL. I am satisfied. I know you are working very hard.
Let me just inquire as to this: Mr. O'Leary, do you have a policy

of replacing in-house employees that would do this work with
contract employees or employees of contractors?
Mr. O'LEARY. There is always, as I described earlier, resort to

contracts in order to get the department's work done and a good bit
of the work for NEA implementation will be actually performed by
our contractors.
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Mr. DINGELL. Say that again, please.
Mr. O'LEARY. We will have a great deal of the work involved in

implementation of the National Energy Act done by our contrac-
tors. They are not included by the two-to-one cut.
Mr. DINGELL. You give me small comfort in that. I find it dis-

tressing. A la of that is regulatory policy.
Mr. O'LEARY. When it comes to policy development, Mr. Chair-

man, we do not have that sort of thing done by contract. Analysis,
on the other hand, quite often is done by contract.
Mr. DINGELL. You will not again say we have in the past ex-

pressed distress to you over regulatory functions being contracted
out, nor will you again say that there is a strong possibility that
the analysis could color the ultimate regulatory process by the
input that it makes into the regulatory process.
Mr. O'LEARY. Mr. Chairman, while you have cautioned us with

regard to contracting out regulatory activities you have also ap-
plauded in certain instances, particularly the instance of special
counsel the use of contract auditors and our utilization of outside
help in that instance.
Mr. DINGELL. I tend to be a flexible fellow on occasion, but I also

tend to be one who worries regularly.
Mr. O'LEARY. Mr. Chairman, it is well known consistency is the

hobnob of patriots.
Mr. DINGELL. You will recall we had a hearing on that.
Mr. O'LEARY. Yes.
Mr. DINGELL. Gentlemen, we have kept you a long time. I thank

you all and express appreciation of the committee to you and an
apology of the Chair for being so long detained.
The Chair is pleased that the President did not raise executive

privilege, nor that it has not been a challenge to the authority of
the subcommittee to inquire into the matters before us. The Chair
is pleased that the President adhered to the theory that only he
may invoke executive privilege, and the Chair is most hopeful in
the future we will not be placed into this kind of position.
As was pointed out by members of the panel, the administration

tends to be quite chary over its responsibilities and privileges and
duties, but I am sure, gentlemen, that you are keenly aware that
the Chair, as just one representative of this particular body, must
most diligently uphold the posture and position of the Congress
against impingements on its prerogatives by the executive through
unwise and unnecessary use of the doctrine of executive privilege.
With that, gentlemen, we express our thanks to all and apologize

if any offense was given.
The subcommittee will stand adjourned.
[Whereupon, at 2:10 p.m., the subcommittee was adjourned.]
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