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TREATY POWERS RESOLUTION
WEDNESDAY, JULY 21, 1976

U nited  States Senate, 
Committee on F oreign R elations ,

Washington^ D.C.
The committee met, pursu ant  to notice, at 10:05 a.m., in  room 4221, 

Dirksen Senate Office Building , Hon. Dick Clark presiding.
Present: Senators Sparkman (chairman), Clark, and Case. 
Senator  Clark. The committee will come to  order.

OPEN ING STATEMENT

The Foreign Relations Committee today begins hearings on Senate  
Resolution 486, a resolution to  reaffirm the constitutional trea ty power 
of the Senate by restr icting the scope of executive agreements. The 
resolution expresses the sense of the Senate tha t internationa l agree­
ments involving significant political, milita ry, or economic commit­
ments to foreign countries properly constitute  treati es which should be 
submitted to the  Senate for  its advice and consent. The resolution fur ­
the r expresses the sense of the Senate tha t, in  dete rmining  whether  an 
international agreement proper ly constitutes a treaty, the President 
should consult with the Senate Foreign Relations Committee.

The resolution goes on to affirm th at in the case of any agreement 
which has not been submitted as a tre aty, the Senate may nonetheless 
make a finding th at such agreement should properly have been so sub­
mitted. Once the Senate designated an agreement as p roperly  consti­
tuti ng a treaty , the Senate ’s own rules would be brought  into play in 
such a way th at a point  o f o rder could be b rought against considera­
tion of any legislation which would provide funds to execute the 
agreement in question, unless tha t agreement were subsequently sub­
mitted to the Senate as a treaty.

I  am actually quoting from an opening s tatement  by the chairman 
of this committee, Senator John Sparkman. The remainder  of the 
statement will be made a part of the record a t this point.

[Senator Sparkman’s p repared opening statement follows:] 

P repared Open ing  Statement of Senator J ohn  Sparkman

The Foreign Relations Committee today begins hearings on S. Res. 486, a 
resolution to reaffirm the constitu tional trea ty power of the Senate by res tricting 
the scope of executive agreements. The resolution expresses the sense of the 
Senate tha t interna tional agreements involving significant political, military or 
economic commitments to foreign countries properly consti tute treaties which 
should be submitted to the Senate for its advice and consent. The resolution 
fur the r expresses the sense of the Senate th at, in determining whether an inter ­
national agreement properly constitutes  a treaty, the President should consult
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with the Senate Foreign Relations Committee. The resolution goes on to affirm 
tha t in the case of any agreement which has  not been submitted as a treaty , the 
Senate may nonetheless make a finding tha t such agreement should properly 
have been so submitted. Once the Senate designated an agreement as properly 
constituting a treaty, the Senate’s own rules would be brought into play in 
such a way tha t a point of order could be brought against consideration of any 
legislation which would provide funds to execute the agreement in question, 
unless tha t agreement were subsequently submitted to the Senate as a treaty.

The background of this  legislation is the extended process, going back a t least 
a decade, through which Congress has been gradually reasserting its constitu­
tional authority  in foreign policy. The new laws adopted for this purpose have 
all been associated—and to a large degree precipitated—by events preceding 
and surrounding them. For about two decades following World War II  Congress A
was inclined to leave foreign policy largely in the hands of the executive. This 
atti tude of relative passivity seems on the whole to have been induced by the <
national sense of urgency generated by the Korean War and by the  long series 
of crises and confrontations which made up the “cold war.”

The Vietnam War changed all that.  As tha t conflict went on and its costs *
rose, members of the Senate and House began to reconsider their  own proper 
role in the making of foreign policy, and more particularly in the checking of 
executive initiatives. The first legislative milestone in the altered atmosphere 
was the National Commitments Resolutions, first introduced in 1967 and enacted 
in 1969, which expressed broadly the sense of the Senate tha t no significant 
foreign commitment ought to be undertaken without affirmative action by both 
legislative  and executive branches. In 1972 Congress adopted the Case Act 
requir ing all executive agreements to be submitted to Congress for its informa­
tion within sixty days of the ir coming into force. In 1973, after careful and 
thorough deliberations, Congress enacted, over the President’s veto, a far- 
reaching War Powers Act, which reaffirms the constitutional war power of 
Congress and, in its key provision, requires the executive to terminate any 
unauthorized military action within 60—or under certa in circumstances—90 
days, unless within tha t period Congress authorizes the continued use of the 
armed forces. Some observers have noted a remaining constitutional gap in  the 
area of treat ies and executive agreements. The latt er can serve as a means by 
which the executive makes significant foreign commitments without the consent 
or participation of either house of Congress. The legislation now before us is 
designed to close such a gap. Whether it is the most effective and appropriate 
means of doing so can best be determined by a process of close and careful 
scrutiny, which wre init iate  here today. The Committee welcomes the advice, 
suggestions, and criticisms of the distinguished witnesses who will testify in 
these hearings. It  is our intention to examine this most important issue with 
care  and deliberation, and with open minds as  to our course of legislative action.

Our witnesses today are Professor Richard A. Falk of Princeton University, 
and Professor Arthur Bestor of the University of Washington. I would suggest 
that each witness present his prepared statement to the Committee before 
questioning begins, and that questions then be addressed by members of the 
Committee to either or both witnesses. We also invite each witness to feel free 
to comment on observations made by the other.

Before yielding the floor to  Professors Falk and Bestor, I would like to invite 
Senator Clark of Iowa, who is the principal sponsor of S. Res. 486, to make such 
opening comments as he may wish. »
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Senator Clark. I might as well put  the resolution in too. 
[Text of S. Res. 486 follows.]

91t ii  CONGRESS 
2d S ess ion S. RES. 486

I

IN  TH E SE NA TE  OF TH E UNIT ED  ST AT ES

J uly 1 (legis lative  day, .Ti ne IS) , 1976
Mr. Clark (for  himself, Mr. Church, Air. Gravel, Mr. K ennedy, and Mr.  

Mondalf.) submitted  (lie following resolution : which was refe rred  to the  
Commit tee on Foreign Relations and if and when reported the Commit tees 
on the Ju dic iar y and Rules and Adm inis trat ion  for  not to exceed th ir ty  
days to consider mat ters  which may he with in the ir juri sdic tion, joi nt ly 
by unan imou s consent

RESO LUTIO N
Relating to the treaty  powers of the Senate .

1 Resolved, Tha t this resolution may be cited as the

2 “T rea ty Pow ers Reso lution” .

3 PUR POSE, FINDINGS, AND DECLARATION

4 Sec. 2. (a) I t is the purpose of this resolution to fulfill

5 the intent of the framers of the Const itution and to ensure,

6 through use of the legisla tive power of the Senate, that no

7 inte rnat iona l agreement cons titut ing a treaty  will be irnple-  

S mented by the Sena te without its pri or advice and consent 

9 to rat ifica tion  of that  agreement.

10 (b)  The Senate finds that—

V
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2

1 (1) article  I I,  section 2, clause 2 of the Consti tu-

2 tion, empowers the Preside nt “by and with  the advice

3 and consent of the Senate to make treat ies, provided

4 two-th irds of the Sena tors present  concur” ;

5 (2) the requirement for Senate advice and  consent

6 to treaties has in rece nt years been circumvented by the

7 use of “ executive agreem ents” ; and

I

8

9

10

11

12

13

14

15 

10

17

18

19

20

(3) the Senate may,  for its par t, refuse to authorize 

and app ropriate funds to implement  those international  

agreements which , in its opinion, consti tute treat ies and 

to which the Senate has not given its advice and  consent 

to ratifica tion.

(e) I t is the sense of the Senate that , under article  2, 

section 2, clause 2, of the Constitu tion, any international 

agre ement which  involves a significant politica l, niilitary, 

or economic commitm ent to a foreign coun try constitutes a 

treaty and should be submitted to the Senate for its advice 

and consent.

advice

Sec. 3. I t is the sense of the  Senate that , in determining 

whether an inte rnation al agre ement consti tutes a trea ty 

under section 2 (c ) of this resolution, the Pre sident  should, 

pri or to and dur ing the negotiation of such agreement, seek 

the advice of the C omm ittee  on F oreign Relations.

*

21

99.

23

24
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o

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

CONSENT

Sec. 4. (a)  (1) Where  the Senate, by resolution, ex­

presses its sense tha t any  inte rnat iona l agreemen t hereaf ter 

entered into which  has not been submitted to the Sena te 

for its advice and consent const itutes a treaty  under section  

2(c ) of this resolution and should be so submit ted.

(2) An y such resolution shall be privileged in the same 

manner and to the same extent as a concurren t resolution of 

the type  described  in section 5 (c ) of the Alar Pow ers 

Reso lutio n is privileged under section 7 (a)  and (b) of 

tha t law.

(b) (1)  It  shall not be in orde r to consider any  bill or  

join t resolution or any  amendment there to, or any  rep ort of 

a committee of conference, which authorizes or prov ides  

budget auth ori ty to implement  any  international agreeme nt 

if the Senate has expressed its sense, pursuant  to subsection 

(a) of this section, tha t such agreem ent  constitutes a tre aty 

under section 2(c ) of this resolution.

(2) This subsection shall not app ly if the Senate has 

given its advice and consent to rat ification of such agreem ent .

(c) An y (1) committee of the Senate which report s 

any bill or join t resolution, and (2)  committee of confe rence  

which submits any conference report  to the Senate, autho riz ­

ing or prov iding budget authority  to implement any such24
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4

1 agreement, shall indica te in the comm ittee rep ort  or join t

2 stateme nt filed therewith, as the ease may  be, tha t budge t

3 auth ority is authorized or provided in such bill, resolution,

4 or conference repo rt.

Se na tor Clark. S en ato r Sp arkm an  e xpe cts  to be here as soon as an  ea rli er  hea rin g, w hich  he is cha irin g, is  completed.
I  wou ld like,  myself, to extend  and expre ss my gr at itud e th at  the 

Fo re ign Re lat ion s Com mit tee is taki ng  th e tim e to  hold 2 day s of  
he ar ings  on the  Tr ea ty  Powers resolu tion . I  am  gr at ef ul  because I  
know our sum mer schedule is cra mp ed an d th a t he ar in g tim e is at  a 
pre mium . I  am even more g ra te fu l because I  th in k t hat considera tion o f 
th is  resolu tion wil l afford  the  commit tee an d the Sena te the op po r­
tu ni ty  to focus  on a numb er of  sig nif ica nt que stio ns pa rt icul ar ly  rel ev an t in  our  Bic enten nia l yea r.

CONGRESS’ AT TE MP T to reclaim constitutional ground

Ov er the pa st severa l years  Congress ha s been act ive  i n at tempt ing 
to rec laim  c onsti tut ion al gro und los t to  th e execut ive bra nch . In  1973, 
it  took  a majo r step towa rd  recove ring  its  share  of  the wa rm aking  
power by enac tin g the war  powers resolu tion. In  the ne xt  year,  the 
Senate passed Se na tor E rv in ’s bill on exe cut ive  agreem ents, which  
was not tak en  up  by the House. In  1974 Con gress also  reg ain ed los t 
cons titut ion al prero ga tiv es  in  the  a rea  o f b ud ge t fo rm ulat ion th roug h 
enact me nt of  the  Con gressional  Bu dg et an d Im po un dm en t Co ntrol 
Act. Th is ye ar  th e Senat e has  es tab lish ed a s elect com mit tee to oversee  
intell igence  act ivi ties—ano the r step  which  in  my  judg men t was lon g 
overdue . E ac h of  these in itiat ive s has  resto red  a measure  of equilib rium 
to  ou r consti tut ion al scheme of sep ara tio n of  pow ers,  a scheme which— 
th ro ug h a long process of  erosion, acc ret ion , and occasional ou tr ig ht  
us urpa tio n—h ad  reache d a dan gerous  level  of  imbalan ce.

But  the prop er  equ ilib rium lias no t ye t been fu lly  res tored,  par­
tic ular ly  in the  are a of foreig n affa irs. Anyone who dou bts  th is need  
sim ply  tak e note  of  the mos t recent  pro nouncem ent s of  the  execut ive 
branch  rega rd ing the  scope of its  forei gn  aff air s au thor ity . La st May, 
the  Pr es iden t vetoed the In te rn at iona l Se cu rit y Ass ista nce  and Ar ms 
Exp or t Control Ac t as an “en cro ach ment on the executive bran ch ’s 
constitu tio na l au th or ity”—in the face of  c on sti tut ion al  pro vis ions ex­
pressly gr an ting  to  the  Congress  th e pow er to reg ula te commerce wi th 
foreign  nations  and to dispose of  governm ental  pr op er ty , which cer ­
ta in ly  includes arm s and imp lem ents of  war. The admin ist ra tio n ob­
jec ts to th is  very resolu tion, on whi ch we beg in heari ng s today,  as a 
vio lat ion  of  “th e cons tituti onal req uir em ents fo r passage of a money 
bill  des igned to  imple me nt a prop er ly  au tho riz ed  and legally  bind ­
ing  agree me nt, ” an d as an uncons titut ion al “distor tio n of the  leg isla­
tiv e p rocess”—in  th e face of expres s c onsti tut ion al provis ions g ra nt in g
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to the Congress the power to appropriate  funds and to each House 
the power to set i ts own in ternal  rules of procedure.

So the challenge has not passed. The patient has not been cured. 
Equilibr ium has not been fully restored. The question is, will the 
Congress complete the task it has set out to accomplish?

WILL, CONGRESS COMPLETE TH E TASK ?

Let’s be candid. I t ’s undoubtedly premature to speak with any cer­
tainty, but many of us in Congress believe—as the public opinion 
polls all suggest—that  next Jan uar y we will be dealing with a Demo­
cratic admin istration. Many of us hope—profoundly hope—that that  
adminis tration will be more respectful of the constitutional prero ga­
tives of the Congress than have been its recent predecessors. And many 
of us will be prepared to accord a new administration—as we have 
been and are prepared to accord the present one—the full degree of 
cooperation due an admin istration which heeds the constitutional re­
sponsibilities of the Congress, and which does not attem pt to arro­
gate power to itself at congressional—and constitu tional—expense. 
We are, in short, prepared to cooperate.

But in our eagerness to cooperate with a Democratic administ ra­
tion—if there is one—we cannot again fall prey to the subservience, 
acquiescence and unquestioning trust which has bloated the Presi­
dency to imperial dimensions. Unpleasant though  it may be, let us 
remind ourselves that the Presidency took on those dimensions largely 
through  the eagerness of Democratic Congresses to cooperate with 
Democratic Presidents—or to “provide flexibility,” as the executive 
branch likes to call it. Congress, because it agreed with the substance 
of the Presidential proposals, too often shortcu t constitutional pro ­
cedures in approving those proposals and institu ted instead a proce­
dure of convenience. As a result, when the substance finally became 
disagreeable, the procedures once available as checks had become t ar ­
nished and atrophied. Procedure, it has been said, is the first outpost 
of the law, and those of us concerned about restoring constitutional ly 
required procedures would do well to learn from past mistakes when 
pressures again  develop to shortcut constitutional procedures. For the 
real test of principle will come when public emotions are generated, 
not on the side of the Congress by a Watergate or a Vietnam, but on 
the side of the President, who—as most of our history demonstrates—- 
is normally the prime governmental receptacle of public atfection. 
Then and only then—when there can be no possibility of political 
gain—will the true measure of our devotion to constitut ional pr in ­
ciple be revealed. Justice Holmes said tha t the principle of free  
thought means “not free thought for those who agree with us, bu t 
freedom for the thou ght tha t we hate.”

I think  tha t a related principle is at issue here. I think tha t sep­
aration of powers means insistence on constitu tional procedure fo r 
proposals we agree with, not simply for those we dislike.

EXECUTIVE AGREEMENTS AND TREATIES

All this may appe ar irrelevant to the short resolution which the  
committee begins to examine today, but I don' t believe it is. One of
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th e most e /em entary p roc edu res  th at  can he es tab lish ed bv any  na tio n’s 
cons titut ion is the  pro ced ure  by whi ch th at  na tion commits  its elf  in 
an  agreem ent  wi th  an othe r nat ion . No t su rpris ingly,  on th at  po int  
the  f ramers o f our  own Co ns titu tion were quite  specific. They pro vided 
th at  the “P resid en t may, by and wi th the advice and consent of  the  
Senate,  make  tre at ies, pro vid ed tw o- th ird s of  the Senator s pre sen t 
concu r.”

I t  is fa ir  to say  th at  th is req uir em ent of  Sen ate  advice and  con ­
sent has  been circum ven ted  in recent  years  by various ad min is tra ­
tio ns—Demo cra tic an d Republican —by ca lling  agreements “executive 
agree me nts ” when the subjec t mat te r of  those agreem ents was suffi­
cie nt ly im po rtan t to requir e th ei r submission  as treaties.

I  have ju st  been loo king at  a lis t of  some rece nt executive  ag ree ­
me nts  and treati es.  I  might  q uickly  read  the m int o the record  at  th is 
po int. The se are con side red tre aties— an d thes e we gave ou r advice 
an d consent to— as fol low s: Re gu lat ion  o f sh rim p fish ing  off t he  co ast  
of  Bra zi l; in tern at iona l reg ula tions  fo r prev en tin g colli sions at  sea ; 
the lega l sta tus of  three un inhabi ted  coral ree fs in the  Ca rib be an ; 
agreem ent  wi th Po land  to avo id double  ta xa tion ; revisio n of in te r­
na tio na l rad io reg ula tions.

An d let  me  h asten  t o add I  thi nk  these  s hou ld have been con side red 
as tre ati es , b ut  le t u s look at the  executive agreem ents, which were  not  
conside red  as tr eati es: base ag reement w ith  Spa in , 1970; the base agree ­
me nt wi th Po rtug al  in Ba hrein , 1972; SA LT 1 agreem ent , economic 
com mitments  made to the  So viet U nio n, 1972—and so for th —an d none 
of thes e w ere deem ed to be of s igni ficance or  to  qua lif y as t rea ties.

I  do not believe th at  the  fra mers in ten de d to allow the  adv ice an d 
con sen t req uir em ent to be dispensed  with  by enga gin g in a sem ant ic 
shell game. I f  an agre ement  is signif icant,  it  s hould  be subm itted  as a 
tre aty.  T he fre qu en t r efu sal  o f th e executive bra nch to do so, h owever,  
makes  i t ap pr op riat e fo r the  S ena te to offer  a bi t of enc ouragement.

Th e m eans to do so are con sti tu tio na lly  avai lab le. They are  t w o : the 
power o ver  th e purse , whi ch is share d wi th the  H ou se ; and  the  p owe r 
to  det erm ine  ou r own rules of  pro ceedings,  which, as the Supreme 
Co ur t s aid , is “abso lute  and bey ond  t he  c hal lenge of  a ny o ther  bo dy.” 
Ex erc ise d toge ther,  the y pro vid e all  the leverage nece ssary to br ing 
about the  subm ission, fo r Senate adv ice  and consent, of  a ll signif icant 
in te rn at iona l agre eme nts.

That  is the  encourage ment of fered  by the  Tre aty Pow ers  resolution— 
it  causes a po in t of  orde r to lie un de r the  Senate rule s ag ain st any 
mea sure pr ov id ing fund s to ca rry out any executive  agreem ent  which 
the Sen ate , by simple  resolu tion , ha s sa id should  be sub mi tted as a 
tr ea ty  fo r its  adv ice and  consent. Mr . Ch air man , the  resolu tion  has 
been int rodu ced twice , in tw o s lig ht ly  di ffe ren t form s, a nd I  ask  un an i­
mous consent th at  m v s tatement s upo n in tro du cing  it  be ente red  in  the 
rec ord  a t the  conclusion of  my rem ark s.

ISSUE OF HOW CONSTITUTION IS AMENDED

Mr. Ch air man . I  wi ll n ot tak e the tim e now to rei ter ate  th e t ho ug hts  
I  exp ressed  in those two  sta tem ents. Th ere  is one ma tte r, however, 
which T would  like  to rais e here because it concerns me very much . 
That  is  the issue of how our Co ns tituti on  is ame nded—how th e fu nd a­
me nta l law  of  the  lan d changes.



The Congress—and this committee—confronted this question fre ­
quently during the Vietnam war. Then, we were told by representa­
tives of  the executive branch tha t the Constitu tion didn't really mean 
what it says—tha t al though it gives the Congress the power to declare 
war, it has in effect been amended by “practice”—tha t Pres ident ial 
milit ary excursions against Barbary p irates  and Mexican bandits and 
myriad other international evildoers had established the precedent 
that  the Pres iden t may wage war without congressional approval.

We answered tha t argument with the War Powers resolution. Now, 
however, we hear a similar argument  made about the t reaty clause— 
tha t the Consti tution may seem to require Senate advice and consent, 
but tha t it really  doesn’t—that  it has been changed by terr itoria l 
acquisitions and destroyer deals and various other executive agree­
ments so that , today, major interna tional  agreements can be approved 
not simply by two-thirds of the Senate, but by majorities of each 
House, or by the President acting all by himself.

I am not a constitutional lawyer. I  would be the first to admit th at.  
But  I am a citizen of the United  States, and one with a partic ula r 
admirat ion for th at document. I am also a U.S. Senator, who has taken 
an oath to uphold  th at Constitution. I believe in a living Constitution. 
I believe tha t i t has some “play at the jo ints,” so to speak. But I  do not 
believe that it is so alive tha t it has devoured its own vital organs. And 
surely it contains no more crucial provisions than  those regulating how 
our Nation goes to war or commits itse lf internat ionally.

I am happy to  note that  I am not alone in these views. In  i ts report 
on the Inte rnat iona l Security Assistance and Arms Exp ort Control 
Act—the bill the President vetoed—this committee said tha t it “does 
not believe tha t an unconstitutional practice, by mere repetition , be­
comes more constitu tional.” The Supreme Court, in Powell versus 
McCormack, said the same: “That an unconstitutiona l action has been 
taken before surely does not render tha t same action any less uncon­
stitutional at a later date.” Most relevant of all, perhaps, are the 
words of George Washington, who issued this warning  reg ardin g the 
“reciprocal checks” established by the Consti tution:

To preserve them must be as necessary as to inst itute them. I f in the opinion 
of the People, the  dist ribution or modification of the Constitutional powers be in 
any particular wrong, let it be corrected by an amendment in the way which 
the Constitu tion designates. But let there be no change by usurpation ; for though 
this, in one instance may be the instrument of good, it is the customary 
weapon by which free governments are destroyed. The precedent must always 
greatly overbalance in permanent evil any par tial  or t ransient benefit which the 
use can at any time yield.

Mr. Chairman, I apologize for  tak ing so much time. Let me simply 
conclude by saying that  I  can think of no more fitting way to celebrate 
our Bicentennial than for the Congress to take a fresh look at the docu­
ment tha t brought us here and to insure tha t the democratic pro­
cedures it establishes are followed as diligen tly today as those who 
designed them intended.

[Senator Clark 's floor statement follows:]
[From the Congressional Record, Jul y 2, 1976]

Senate Resolution 486— Svbm ission of a Resolution Relating to th e Treaty 
Powers of th e Senate

(Referred by unanimous consent, to the Committee on Foreign Relat ions:  and, 
if and when reported by that committee, joint ly for not to exceed 30 days  to the 
Committee on the Judiciary and the Committee on Rules and Administration.)
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Mr. Clark (for  himself, Mr. Church, Mr. Gravel, Mr. Kennedy, Mr. Mondale, 
and Mr. Eagle ton) subm itted  the following  re solu tion :

Res. 4S6
“Resolved, That this  resolution may be cited a s th e ‘Tre aty  Powers Reso lution’.

“purpose findings, and declaration

' ‘Sec. 2. (a ) It  is the  purpose of thi s resolu tion to fulfill the  int ent  of the 
frame rs of the  Constitu tion and  to ensure,  through use of the  legislative power 
of the  Senate, that  no international agreemen t constituting a tre aty  will be im­
plemented by the Senate witho ut is pri or advice and consent  to rati ficat ion of .
th at  agreem ent. *

“ (b) The Senate finds that—
“ (1) art icle I, section 5, clause 2 of the  Cons titution empowers each House of 

the Congress to ‘dates the  Ru les of it s Proceedings’ ;
“ (2) art icle II,  section 2, clause  2 of the Cons titution, empowers the President  *

'by a nd with  the advice and consen t of the Senate to make treatie s, provided  two- 
third s of the Senators present concu r’;

“ (3) the  requirement for  Senate advice and consen t to tre ati es  has  in  recen t 
yea rs been circumvented by the  use of ‘execut ive agre ements’ ; and

“ (4) the  Senate may, for its  p art , refuse to auth orize and app ropriate funds to 
implement  those intern ational agree ments which, in its  opinion, constitute  
tre at ies and to which the  Senate has not given its  advice  and consent to 
ratif icat ion.

“ (c) It  is the sense of the  Senate tha t, under arti cle  2, section 2, clause 2 of 
the Const itutio n, any int ern ati onal agreem ent, which involves a significant poli t­
ical, mil itary, or economic commitment  to a foreign  country  constitu tes a tre aty 
and  should be su bmit ted to the  Senate for its  advice and consent.

“advice

•‘Sec. 3. It  is the  sense of the  Sena te tha t, in determin ing whethe r an intern a­
tional  agreement con stitutes a tre aty under section 2(c) of thi s resolution, the  
Pre sid ent should, prio r to and  during the negotiation  of such agreement, seek the  
advice of the  Committee on Fore ign Rela tions.

“consent

“Sec. 4. (a )( 1) Where the  Senate may, by resolut ion, express i ts sense and t ha t 
any intern ational agreement he rea fte r ente red into which has not been submitted 
to the  Senate for its  advice and  consent con stitutes a tre aty under section 2 (c)  of 
th is  resolution and should be so submit ted.

“ (2) Any such resolution  shall be privileged in the same man ner and to the  
sam e extent as a concurrent reso lution of the type described in section 5 (c)  of the 
W ar  Powers Resolution is privi leged  unde r section 7 (a) and  (b) of that  law. 4

“ (b) (1) It  shall  not be in  order to consider any  bi ll or joi nt resolu tion or any 
ame ndment there to, or any rep ort  of a committee of conference, which authorize s 
or provides budget  autho rity  to implement any intern ationa l agreement  if the 
Senat e has  expressed its sense, pursu ant to subsection (a ) of this section th at  
suc h agreement  constitutes  a tre aty unde r section 2(c ) of thi s resolution. "

“ (2) This subsection sha ll not apply if the Senate has  given it advice and 
consent to ratif ication of such agreement.

“ (c) Any (1) committee  of the Senate which  repor ts any bill or jo int resolution, 
an d (2) committee  of conference which submits any conference report to the 
Senate, auth oriz ing or providing budget  autho rity to implement any such agree ­
ment.  shal l so indica te in the  committee  r eport or join t s tate ment filed therewith , 
as  the case may be, th at  such budget a uth ori ty is authorized or provided in such 
bill, resolution, or conference repo rt.”

Mr. Clark. Pres iden t, on April  14, 1976, I submitted Senate Resolution 434, 
the tre aty powers resolution. I am pleased to say that  it has been cosponsored 
by fou r of my colleagues, Senator s Church, Gravel, Kennedy, and Mondale.

At my request, the reso lution was sent to the execut ive branch for comments, 
and a response was received recen tly from Monroe Leigh, legal adviser to the 
De partm ent of State .
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Nearly all of Mr. Leigh's opinion is based upon a misreading of the content and 
effect of the resolution. The resolution does not purpor t, as Mr. Leigh suggests, 
to give the Senate the power to “make” trea ties or to “convert” executive agree­
ments into treaties.  It  is a  simple Senate resolution. As such it  obviously cannot 
have the force of law. All i t can legally do is to state the sense of the Senate and 
establish internal Senate procedures which bind no one but the Senate. And 
that  is all i t does.

If  as a result of those in terna l Senate procedures the executive branch chooses 
to conduct i ts affairs differently, i t nonetheless makes tha t choice freely, without  
legal compulsion. If the executive branch elects, as a result  of those procedures, 
to submit as treat ies certain executive agreements which it  would not otherwise 
have submitted, tha t is legally its own choice. The consequences of tha t choice 
will admittedly be serious—that is the purpose of the resolution—but the decision 
remains, legally, that of the executive branch. The resolution state s clearly tha t 
its purpose is to insure “tha t no international agreement constituting a trea ty 
will be implemented by the Senate without it s prior advice and consent to ratifica ­
tion of tha t agreement.” Nothing in the resolution—and nothing I said upon 
introducing it  and nothing said by any of the Senators who have cosponsored it— 
would suggest tha t it has any externa l legal effect or tha t it would require as a 
mat ter of law tha t those agreements be submitted as treaties.  And, certainly,  
nothing therein suggests any inten t to “undo” exis ting executive agreements or 
to redesignate them, legally, as treaties.

Its  fundamental policy impact  notwithstanding, the resolution is legally simply 
a parliamentary carrot-and-st ick procedure. If the executive branch submits 
as treat ies agreements which in the opinion of the Senate ought to be so sub­
mitted, then the Senate will join with the House in funding them. If the execu­
tive branch does not submit those agreements as treaties, then the Senate will 
not join  the House in funding them. All the resolution does is to establish a new 
Senate procedure to implement its judgment in ternally.

The proposed procedure is simple. The resolution would cause a point of order 
to lie aga inst the consideration of any measure which authorizes or appropriates 
funds to carry out any international agreement if the Senate has, by simple 
resolution, said tha t it believes that agreement should be submitted as a trea ty 
for advice and consent. The simple resolution sta ting that opinion will, of course, 
have no legal effect whatsoever. It  will simply serve as a trigger for the subse­
quent point of order.

Mr. President, I believe Senate Resolution 434 is clear on th is point. For the 
purpose of eliminating even the slightest ambiguity, however, I am reintroducing 
the trea ty powers resolution today with several slight modifications. They make 
clear—if anyone could ever genuinely have doubted it—that  provisions in a 
single Senate resolution regarding  Senate “findings” and the provision regarding 
the Senate “declaration” have only interna l, sense-of-tlie-Senate effect.

1 tru st tha t these revisions will allow the discussions to focus on the two 
•constitutional objections raised by the Department which are  pertinent. They a re :

First. Refusal to fund a valid executive agreement would, in the words of 
Ambassador Robert J. McCloskey’s cover le tter  to Chairman Sparkman, violate 
■“the constitutional requirements for passage of a  money bill designed to imple­
ment a properly authorized and legally binding agreement.”

Second. The Senate has no constitutional power to establish this  rule of intern al 
procedure.

Mr. President, I believe it is fai r to say tha t these two contentions, taken 
together, represent one of the broadest assertions of executive power tha t has 
yet been made by any administrat ion on the trea ty powers issue.

The first claim is paten tly unsound—tha t the Congress, even if it disagrees 
with an executive agreement or considers t hat  agreement  beyond the President’s 
constitutional authori ty, must nonetheless provide the funds to implement it. 
To whom does the power over the  purse belong, the President or the Congress? 
The Congress is not even required, constitutionally, to provide funds to carry 
<mt treaties  which have received the advice and consent of the  Senate—let alone 
executive agreements which no one but the Pres ident may desire.

Mr. President, the Department of State has told the Senate tha t it lacks the 
constitutional power to adopt a certain rule of internal procedure. Because of 
the far-reaching ramifications of tha t position I asked the Office of the Legis­
lativ e Counsel of the Senate for it s opinion. They concluded that —
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“Section 4(b) of S. Res. 434 is clearly constitutional as an exercise of the rule- making power granted the Senate under Article I, section 5, clause 2 of the Constitution.”
I have, in addition, written to the President asking whether these two proposi­tions represent the true  position of his administ ration. I ask unanimous consent to have printed in the Record the portion of th e S tate Department legal adviser’s opinion dealing with the Senate’s rulemaking power.
There being no objection, the mate rial was ordered to be printed  in the Record, as follows:

“Senate’s Rulemaking Power
“The question then arises whether such designations are constitutionally suffi­cient to permit a single Senator to block funding legislation. An authorization or appropriat ions bill is  legislation, and the requirements of Article I, section 7 of the Constitution for its passage must accordingly be met. For the Senate so to permit one Senator to block a part icular and important type of legislation would, in our submission, be a serious distortion of the legislative process and of the constitutional requirements for passage of legislation. Ordinarily the Department of State  would not venture to present  a position on the internal rules of procedure of the Senate. We nevertheless feel obligated to oppose a proposal which would so impair the constitutional process under Article I, section 7, with such potentially damaging effect on the capacity of the United States to conclude international agreements.
“Senator Clark, in presenting S. Res. 434 to the Senate on April 14, said that  the resolution wras ‘patterned, in fact, aft er  the House germaneness rule.’ (Cong. Rec., Apr. 14, 1976, p. S. 5746.) However, it does not appear tha t there is a relationship between the germaneness rule and the point of order procedure suggested in S. Res. 434. It is one thing to permit a point of order to block an amendment because it is not gremane to the subject under consideration (see House Rule XVI, para. 7). It  is quite another m atte r to permit a point or order to block legislation to fund an international agreement authorized by law and legally binding under international law, simply because one House has passed a resolution giving that agreement ano ther designation.
“The germaneness rule follows natu rally from the legislative process pre­scribed in Article I, section 7 of the Constitution. But a Senate or even a con­curren t resolution cannot constitutionally  overcome the President’s legal authorization by a statute , a treaty, or the Constitution, to conclude an execu­tive agreement. Where the President is legally empowered to conclude an inter­national agreement, it would be a  most serious distortion of the constitutional framework to permit one Senator to block funding legislation on the basis of a Senate resolution which cannot legally supersede the law authorizing the agreement.
“A point of order would lie, of course, where an attempt is made to appro­priate funds for an item for which there  is no legal authorization.  But where an executive agreement is authorized by law, tha t authorization will subsist and cannot be nullified by a Senate resolution or a concurrent resolution. No matte r what designation the Senate attaches to the agreement, the legal authorization for th at agreement remains valid and in force.
“Nor. it is submitted, can the Senate alone constitutionally impose a rule requiring tha t legally authorized executive agreements receive a furth er two- thirds  approval by the Senate before such agreements are implemented. Special majorit ies are imposed by the Constitution, and not by Senate resolution. In fact, in its most fundamental sense S. Res. 434 is an attempt by resolution to create  a unanimous Senate approval rule for money bills tha t would fund ‘significant’ international agreements. But like all other bills, funding measures are adopted by a majority, and it requires an amendment to the Constitution to make i t otherwise.
“We do not believe tha t either the Senate or the House would wish to estab­lish a precedent under which statu tory  authoriza tions or mandates may be so overridden or amended. The alteration  of the legislative process involved in proposed S. Res. 434 is extremely serious, and is one which, in our view, would substan tially upset tha t process as set forth in the Constitution.”
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The opinion of the Senate  legislative counsel is as fol lows:

"Memorandum for Senator Clark
“This memorandum is in response to your lette r to Mr. Littel l requesting the 

opinion of this Office as to the constitu tionality of section 4 (b) of S. Res. 434 
(04th Congress, 2d session) and the comments thereon by Monroe Leigh, Legal 
Adviser, Department of State.

“The Constitution provides tha t ‘Each House may determine the Rules of i ts 
Proceedings. . . .’ Article I, section 5, clause 2. This broad gran t of authority  
is limited only by the specific exceptions set forth in section 5: the requirements 
respecting a quorum (clause 1), keeping and publishing a journa l (clause 3), 
recording certain votes (clause 3), and adjournment (clause 4). No other 
exception is provided by the Constitution.

“The Supreme Court has, accordingly, construed the rule-making power liber­
ally. In United States  v. Ballin, 144 U.S. 1 (1892), the Court upheld the validity 
of a rule relating  to quorums, stating tha t ‘the advantages  or disadvantages’ 
and ‘the wisdom or folly’ of the rule did not ‘present any matters  for judical 
consideration.’ It  continued:

“ ‘. . . With the courts the question is only one of power. The Constitution 
empowers each House to determine its rules of proceedings. It  may not by its 
rules ignore constitutional rest raint s or violate fundamental rights, and there  
should be a reasonable relation between the mode or method of proceeding 
established by the rule and the result which is sought to be attained. Rut 
within these limitations all matter s of method are open to the determination 
of the House, and it is no impeachment of the rule to say tha t some other way 
would be better, more accurate  or even more just. It is no objection to the 
validity of a rule tha t a different one has been prescribed and in force for a 
length of time. The power to make rules is not one which once exercised is 
exhausted. It  is a continuous power, always subject to be exercised by the 
House, and within the limitations suggested, absolute and beyond the challenge 
of any other body or tribunal.’ Id. a t 5.

Applying these standards to section 4(b) of S. Res. 434, i t is clear tha t the 
rule established, which causes a point of order to lie against  the consideration 
of a measure providing funds to carry  out certain executive agreements, does 
not ‘ignore constitutional  rest raint s or violates fundamental rights.’ The Consti­
tution provides tha t no moneys can be drawn from the Treasury except pursuant  
to appropriations  made bj’ law (artic le I, section 9, clause 7), and it does not 
place any rest rain ts on the power of Congress to refuse to appropriate funds, 
nor does it contain any restr aint  against  the adoption of rules which might 
faci litate  such a refusal.  It is also clear tha t a ‘reasonable relation’ exists 
between the method established by section 4(b) and the result which is sought 
to be achieved. The result  sought is apparently tha t set forth in section 2(a ) 
of the Resolution, namely, ‘to insure, through use of the legislative power of 
the Senate, tha t no international agreement constituting a trea ty will be 
implemented by the Senate without its prior advice and consent to ratification 
of that agreement.’ The method established for achieving that result is to allow 
a point of order to be made against  the consideration of any measure which 
provides funds to carry out an executive agreement which the Senate (as indi­
cated by simple resolution) believes should be submitted as a treaty. This 
method, i t appears, could accomplish the result  sought.

“Under the language of art icle I, section 5. clause 2 of the Constitution, there ­
fore, and under the construction given tha t provision by the Supreme Court, 
the rule proposed to be established seems clearly constitutional.

“Turning to the comments of Mr. Leigh, we note tha t he objects to the adop­
tion of this rule on the grounds tha t it would “permit one Senator to block a 
part icula r and impor tant type of legislation” and thus “be a serious distor tion 
of the legislative process and of the Constitutional requirements for the pas­
sage of legislation.” Such a rule, he believes, would “impair the Constitu tional 
process under article  I. section 7. . . .”

“Simply summarized, article  I. section 7 requires tha t revenue bills originate 
in the House: establishes the veto power and a procedure for overriding a veto; 
and requires tha t measures having the force and effect of law be presented for 
Presidentia l signature. Article I, section 7 thus contains no provision relevant

7 6—79 6— 7'
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to the adoption of the proposed rule, nor has any court ever construed the provi­
sions of artic le I, section 7 as prohibiting the adoption of or invalidat ing a pro­
cedural ru le of the Senate or the House of Representatives.

“The proposed rule would not “permit one Senator to block” legislation. At 
least two. and possibly three, majority votes of the Senate would be required in 
order to block such legislation. First,  a majority vote would be required to 
adopt. S. Res. 434, which establishes  the rule giving rise to points of order.
Second, a majority  vote would he required to adopt the simple resolution of the
Senate giving rise to a point of order with respect to legislation implementing
a par ticu lar executive agreement. Third if a point of order is made, under the
procedural  rules of the Senate, the Presiding Officer must first rule on the
point of order.  Any Senator may appeal the ruling of the Presiding Officer and
the Senate by majority vote either sustain or overrules tha t ruling. In effect the *
Senate by majority vote has the power to determine whether a point of orderlies.

“Both the  Senate and the  House of Representatives have numerous procedural 
rules relating  to the consideration of hills, resolutions, and amendments under 
which points of order can be made. See, e.ff., Rule XVI of the Standing Rules of *
the Senate; sections 303, 311, 401, and 402 of the Congressional Budget Act of 1974.

“It is therefore the conclusion of this Officer that  section 4(b) of S. Res. 434 is 
clearly constitutional as an exercise of the rule-making power granted the 
Senate under article I, section 5, clause 2 of the Constitution.

Respectfully submitted,
Michael J. Glennon,

Assista nt Counsel.
J une 25,1976.
Mr. Clark. Mr. President, I ask unanimous consent tha t this resolution be 

referred to the Committee on Foreign Relations and, if and when reported by 
tha t committee, it  be referred jointly  to the Judicia ry Committee and the Rules 
and Administration Committee for not to exceed 30 days for these committees 
to consider matters  therein which may be within their  jurisdiction.

The Presiding Officer. Is there objection?
Without objection, it is so ordered.
Senator Clark. Now, Senator  Case is here and, to my knowledge, 

has been more active in this area of t reaty powers and executive agree­
ments than  anyone I know of. So anything, Senator  Case, tha t you 
wish to say-----

STATEMENT OF SENATOR CASE

Senator Case. Thank you, Mr. Chairman. Gentlemen, it is nice to 
have you with us, especially my colleague and fellow New Jersian, 
withou t disparage, of course, to any other State.

I have been interested for a long time in this question and I expect *
I shall be to the end of my days, certainly  to the end of my period of 
activity and involvement in political activities. I ’m not sure tha t even 
bv the time that interest ceases, I shall have found the answers.

I used to th ink tha t this question could be answered rather quickly 
and easily, and I made several suggestions somewhat in the mode to 
the suggestions the Senator from Iowa has made. I am very glad to 
have his initiative, because we need to deal with this matter. We need 
to explore it, we need to  work a t i t and we need to keep it  constantly 
before the minds of the people of the country  as well as the executive 
branch of the Government.

It  may be th at we shall find tha t happy solution in a single process, 
which we might insti tute here: it may be that  we shall not. But  in 
any event this exploration of the question, th is examination into it, 
is a most useful exercise. We ought and I am confident th at we shall 
continue to do this  as long as even you, Senator Clark, are active in
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the political realm, to say nothing of the shorte r period which un­
doubtedly will be my lot.

Thank you, Air. Chairman. I don’t want to say anyth ing more now. 
Senator Clark. Thank you very much.

WITNESSES

Our witnesses today are Richard A. Falk of Princeton Unive rsity 
and A rthur Bestor of the Univers ity of Washington. I would suggest 
tha t each witness present his prepared statement  to the committee 
before questioning begins and tha t questions then be addressed by 
members of the committee to the witnesses. We would cer tainly invite 
each of the witnesses to comment on the other witness’ points or posi­
tions or observations.

We are going to sta rt with Professor Bestor of the University of 
Washington, and then Professor Falk .

STATEMENT OF PROF. ARTH UR BESTOR, UNIVERSITY  OF 
WASHINGTON, SEATTLE, WASH.

Air. Bestor. It  is a high  honor to be invited to te stify  in this place. 
The Senate Committee on Foreign Relations plays a v ital role in the 
American constitutional system, because i t investigates on behalf of 
the Senate the momentous questions tha t the Senate has a unique 
power to act upon. The power to give advice and consent on t reatie s 
is the power to approve or disapprove commitments t ha t may repre­
sent vital contributions by the American people to world peace and 
mav entail heavy sacrifices on their par t.

The power of the Senate in this matter is one of the crucial checks 
embodied in the American constitutional system of checks and 
balances. The purpose of the measure before us, the Treaty  Powers 
resolution (S. Res. 486) is, in its own words, “to fulfill the inten t of 
the framers  of the Constitution.”

Now, inten t is a historical question, and it is as a historian, not a 
lawyer, that  I wish to speak.

INTENT  o r  FRAMERS : TEXT AND CONVENTION STATEMENTS

To determine the inten t of the framers,  four  types of contem­
poraneous sources are relevant: (1) the text  of the Constitu tion it ­
self: (2) the statements made in the Philadelphia  Convention of 
1787 where i t was dra fted; (3) the explanations offered by advocates 
of the Constitution while ratification  was being considered by the 
public and voted on in the State conventions; and (4) the practices 
of  the Government during its early period, while those who were 
intimately associated with the making of the Constitution were s till 
active in its affairs.

The Constitu tion itself contains two provisions, and two only, 
dealing with the making of inte rnational agreements. One is the clause 
sta ting  th at the President  “shall have Power,  by and wi th the Advice 
and Consent of the Senate, to make Treaties, provided two-thirds of 
the Senators present concur” (Art.  II , sec. 2, cl. 2) . The other is th e 
clause perm itting an individual  state, with the consent of Congress 
{i.e., both Houses and the Pres iden t), to make an agreement or com-
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pact wi th a forei gn  power (A rt . I,  sec. 10, cl. 3) . Bo th pro vis ion s, be 
it not ed,  req uir e the  pos itive concurr ence of  one or  both  pa rt s of  the 
leg isla tive b ran ch.

One of  the  Br iti sh  pre ced ents wi th which the  Co ns tituti onal Co n­
ven tion  ha d to  reckon was the leg al fiction  (for  i t was fa r fro m bein g 
a ha rd  po liti ca l fac t) th at  (in  Blackstonc’s words) it  was “the ki ng ’s 
prero ga tiv e to make tre aties,  leagues,  a nd  alli ances,”  a nd  th at  h is was 
also was “th e sole pre roga tive of  ma kin g wa r and  peace.” (“ Com ­
me nta ries on the  Laws of  Eng la nd ,” I,  257) . W he the r thes e powers 
sho uld  be confided to the  executive bra nch in the  Co ns tituti on  the y 
were dra ft in g was an issue th at  came before  the fra mers  of  the  Con­
sti tu tio n at  the  end of the  firs t week of  the  Ph ila de lphi a Conventio n. 
Fou r of  the  leadin g members add ressed  the  question, an d they  un an i­
mously rejected the  idea  o f fol low ing  B rit ish pre ced ents and theories 
in th is matt er . Typic al was the speech of Jame s Wi lson, of  Pe nn sy l­
van ia, la te r a Justi ce  of the  Supre me  Co urt . Wi lson said th at  he “did 
not  con sider the  Prero ga tiv es  of  the  Bri tis h Mo narch as a prop er  
guid e in def inin g the  Execu tive powers. Some of these pre roga tiv es  
were of a Legis lat ive  na tur e. Am ong oth ers  th at  of wa r an d peace .”

The  first  d ra ft  of  the Co ns tit ut ion th at  had the  ac tua l fo rm at  of  
a consti tut ion  (as  d ist ing uis hed fro m a m ere collection  o f r esoluti ons ) 
was reporte d on the Gth of A ug us t 1787,6 weeks b efore t he Con ven tion  
completed its  work, and it  conta ine d the  fir st specific pro vis ion  re ­
spe cting the  ma kin g of  treati es.  Thi s d ra ft  vested in the Senate, and  
the  Sen ate  alone, the en tir e powe r of  making  tr ea tie s and  appo in tin g 
amb assa dors. In  subsequen t discussion,  James  Madiso n suggested 
“t ha t the  Pr es iden t should  be an agen t in Trea tie s,” and th is idea  
was silen tly  accep ted. 2V new wo rd ing (propose d by a commit tee) was 
ad ap ted on the 4th  of Septemb er,  less than  2 weeks before  the  end 
of  the  Con ven tion . Th is beg an wi th  the  lon g-s inc e-f am ilia r ph ras es : 
“T he Pres iden t by and  with th e advice and  Consent  of  the  Senate, 
sha ll have power to make Tr ea tie s. . . .” Th erea fte r no change  of  
subs tanc e was m ade.

The reph ra sing  ado pted on the  4th of  Septemb er can be made to 
ap pe ar  as a thoroughgo ing  al te ra tio n of  the cons tituti onal scheme 
th at  had previously been unde r considerat ion , rev ivi ng  the  Br iti sh  
con cep tion  o f tr ea tymak ing as an  ex ecutive  p rer ogati ve  an d rel egati ng  
th e Senate to a subordinate pos ition. Th is in te rp re ta tio n becomes un ­
ten able,  however, when  one notes th e 18t h-c entury  constitu tio na l 
sign ific ance of  the  phras e “advice and con sent.” It  is tak en  dir ec tly  
from the  en ac tin g clause of En gl ish sta tutes —a lega l form ula  in use 
to th is d a y : “ Be it enacted  by the  Kin g’s mos t excellent ma jes ty,  by 
an d wi th the advice and consent  of  the  Lo rds . . . and Comm ons in 
th is  pr esen t Pa rl iamen t assembled, and by the au th or ity  of the 
same. . .” Th is does no t mean, an d nev er in mod ern times has  meant, 
th at  t he  K in g could make  a  la w in any othe r sense than  t hat  of  gi vin g 
fina l effec t to a measure  t hat  ha d been delibera ted  upon, shaped , and  
finally  passed  by the  leg islatu re.  The ph ras e “ad vice and consent” was 
sh or th an d fo r tlie leg islative process in its  e nti ret y. The  Co nst itu tion, 
in othe r words , give s the Pr es id en t the pow er to “make” a tre aty,  in 
the same way  th at  the  Bri tis h Kin g is empowered to “enact” a st at ­
ute—nam ely , by finally  ap prov ing and prom ulga tin g a measure th at  
embodie s the r esu lts o f le gis lat ive  del ibe rat ion .
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INTENT  OF FRAMERS: PUBLIC ARGUMENTS DURING RATIFICATION 
PROCESS

The people of the  United States were led to accept, and the ir State 
conventions to ra tify , the Constitution on the basis not of the speeches 
made in the  Philadelphia g athering  (for the full record was not pub­
lished until 1840), but of the arguments publicly made by advocates 
of the new frame of government during the period of ratifica tion in 
late 1787 and 1788. Of part icular significance were the Federalis t 
papers, whose three authors were James Madison, Alexander Hamilton, 
and John Jay . The first two were members of the Convention, the 
last had been Secretary for Foreign Affairs to the old Congress. All 
three agreed tha t legislative partic ipation in the making of inte rna­
tional agreements was imperative and was guaranteed by the 
Constitu tion.

It  will suffice here to quote the 75th number of the Federalis t, in 
which Hamilton began by saying tha t “the power of making treaties 
. . . will be found to partak e more of the legislative than of the  execu­
tive character.” He went on to say—and I quote his warning verbatim— 
tha t “it would be ut terly  unsafe and improper  to entrust that power 
[ of making treaties]  to an elective magistrate of 4 years duration . . . . 
The history  of human conduct does not w arrant that  exalted opinion 
of human virtue  which would make it  wise in a nation to commit in­
terests  of so delicate and momentous a kind as those which concern 
its intercourse with the res t o.f the world to the sole disposal of a mag­
istrate , created and circumstanced, as would be a president of the 
United States.”

Hamilton’s opinion was that “the qualities . . . indispensable in the 
management  of foreign negotiations, point out the executive as the 
most fit agent in those transactions; while the vast importance of the  
trus t, and the operation of treaties  as laws, plead strongly for the 
part icipa tion of the whole or a part of the legislative body in the 
office of making them.”

It  was on this understanding of the document tha t the American 
people were induced to adopt and to cherish the Constitu tion of the 
United States.

IN TE NT  OF FRAMERS: EARLY PRACTICES OF GOVERNMENT

The practices of government during the early years under  the 
Const itution are consistent with the view tha t the inten t of the f ramers 
was to insure legislative participation in the making of interna tional  
agreements, either direc tly in the case of significant ones, or indirectly 
bv specific delegations of power in the case of subordinate and routine 
arrangements. Bv extremely strained interpretations, the executive 
branch today seeks to show that  certain agreements of the l atter type 
furnish precedents for far-reaching internationa l agreements made by 
the President on his sole author ity, without  e ither Senate consent or 
prio r congressional authorization. A brie f examination of three of the 
most frequently adduced examples will show the fallacy of such 
arguments.

In 1792 Congress enacted a comprehensive statu te dealing with 
the postal system. I ts 30 sections prescribed postal operations in de-
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tail. Among other things it empowered the Postmaster General to 
make contracts for the domestic t ransportation  of the mails. Then, 
near the very end, the statute  authorized him to make arrangements 
with  postmasters in foreign countries “for  the reciprocal receipt and 
delivery of letters and packets, through the post offices.” This statute 
seems to me a perfectly legitimate  use of the power of Congress “to 
make all laws which shall be necessary and proper  for carrying into 
execution the . . . Powers vested . . .  in  the  Government of the United 
States, or in any Department or officer thereof.” (Art . I,  sec. 8, cl. 18.)
The pow’er “to establish post offices” was one of the enumerated powers
(ibid., cl. 7), hence the making of arrangements respecting foreign
mail, like the making of arrangements with domestic contractors, was a
routine function th at Congress could quite properly delegate by statute
to an executive officer. There is absolutely no precedent here for the *
exercise by the President of a power to make internationa l agreements
without either Senate consent or prio r congressional authorization .

Another episode often cited to prove the existence of an alleged 
executive prerogative to make executive agreements without legisla­
tive authorization occurred in 1799. A formally ratified commercial 
trea ty with the Netherlands had been in existence since 1782. Shortly 
afte r the outbreak of the Europ ean war against  the French Revolu­
tion in 1793, an American vessel was captured by a Dutch privateer, 
and her cargo condemned on the ground that the ship’s papers were 
not in prope r form according to the terms of the treaty . The State 
Depar tment  argued the case in behalf of the  American owner, and in 
1799 reached a settlement bv which 20,000 florins w’ere paid to and 
accepted by the claimant. This ended the matter. The negotiations 
were not conducted by virtue  of  some independent executive preroga­
tive in  foreign affairs. They represented nothing more than the carry­
ing out of the executive’s responsibility to “take Care tha t the Law’s 
be faithful ly executed”—the laws in this case being the terms of a 
trea ty tha t had  already received legislative sanction through the proc­
ess of ratification.

INTENT  OF FRAMERS— RUSH-BAGOT AGREEMENT

I t is necessary, finally, to discuss the Rush-Bagot agreement of «
1817-18 providing for what proved to be the permanent naval de­
militarization of the Great  Lakes. The significance of this agreement 
from the  point of view’ of the treaty  clause of the Constitut ion has been 
so often distorted  by quotations torn  from thei r context, tha t I have •
undertaken in my prepared statement, Mr. Chairman, to set forth 
the main features of the negotiation as they appear in the documentary 
record. Here let me offer a bri ef narrat ive.

In  1814, in the earliest negotiations to end the W ar of 1812, Brita in 
first demanded the establishment of an Indian buffer s tate south of 
the Grea t Lakes, wherein neith er par ty should be allowed to obtain 
land cessions from the Indians. When this demand w’as refused, Britain 
fell back on a demand tha t the United  States agree not to maintain 
armed vessels on the Grea t Lakes or fortifications on thei r shores, 
while perm ittin g Brit ish forces to remain there for the defense of 
Canada. This one-sided demand was naturally  rejected and peace 
was made without stipulations as to forces along the border.
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Once peace was made, however, the pressure for demobilization 
was so great in the United States tha t Congress in a s tatute  o f Feb­
ruary 27, 1815, empowered the President to dismantle and sell the 
Great  Lakes fleet “as he may judge most conducive to the public in­
terest .” The wide discretion allowed him certain ly included, by im­
plication, the power to seek an agreement with Brit ain  for a com­
mensurate reduction of forces. The power to reduce the American 
forces having a lready  been delegated by Congress, President Madison 
was prepared to promise an immediate implementation of any “pro- 

w visional reciprocal arrangement” that might be made, pending some
more formal agreement. In April 1816, John Quincy Adams in London 
made a verbal agreement with the Briti sh foreign minister to halt 
fur ther  construction, though not to reduce armaments, and in August 

» Secretary of State  Monroe made the same kind of agreement ad in­
terim, this time in writing.

Negotiations for an actual reduction of naval forces were not con­
cluded until  a fter Monroe became President , but  such reductions were 
agreed to by an exchange of notes between Acting Secretary of State  
Bichard Rush and the British Minister in Washington,  Charles Bagot, 
dated the 28th and 29th of A pril  1817.

Now this agreement can properly be said to have derived its au­
thor ity from the act of Congress of February 27, 1815. It  can be de­
scribed as an executive agreement authorized by prio r congressional 
action. Bagot, being well aware of the treaty clause of the American 
Constitution, had misgivings about the long-term binding force of 
an agreement made by the Executive alone. Accordingly on Ja n­
uary 14, 1818, he approached John  Quincy Adams, now Monroe’s 
Secretary of State, asking whether the President intended to com­
municate to Congress the notes tha t had been exchanged but tha t had 
not been made public. Bagot considered the agreement, he told Adams, 
to be “a sort of treaty ,” and he knew, of course, tha t a treaty could 
only be made “by and with the consent of the Senate.” Adams carried 
the message to Monroe, whose first reply was th at he “did not think 
it necessary tha t they [the notes] should be communicated.” Twelve 
weeks later, however, Monroe changed his mind, and submitted the 
documents to the Senate, but raised the question “ whether this  is such

* an arrangement as the Executive is competent to enter into, by the 
powers vested in it by the Constitution, or is such a one as requires 
the advice and consent of the Senate.” The Senate promptly answered 
his question by giving  its consent on Apr il 16, 1818, in the form

• prescribed for treaties. Monroe's doubts were those of a man who had 
voted against the adoption of the Constitution in the Virginia Ra ti­
fying  Convention of 1788. The Senate, in contrast, contained one sur­
vivor from among the authentic framers, Rufus King.

The Rush-Bagot agreement exemplifies not the alleged independ­
ent power of the Executive to commit the Nation by an international 
agreement made on his sole authority,  but instead certain very di f­
ferent principles. In  the first place, it validates  a constitutional pri n­
ciple to the effect that  the President, in the course of carry ing out a 
previously enacted statute, can enter into an internationa l agreement  
tha t will facilita te and render more safe the execution of a mandate 
from Congress. In  the second place, it  confirms the constitu tional prin -
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ciple tha t for such an agreement to be converted from a mere agree­
ment by the Executive to use his powers in a certain way, and to 
become instead a commitment of the American people, it would have 
been recast as a treaty, approved in the manner t ha t the Constitution 
directs for an engagement tha t is to be p art  of the supreme law of 
the land.

In the th ird place and finally, the Rush-Bagot agreement establishes 
the constitutional principle  tha t it rests with the Senate to decide 
whether an internat ional agreement must take the form of a treaty. 
This, of course, is one of the principles  incorporated in the Treaty 
Powers resolution (S. Res. 486). In my opinion, Mr. Chairman, the 
resolution correctly interprets  the intent of the Constitution.

POWER OF TH E PURSE AND PO IN T OF ORDER

To enforce its righ t to make the decision, the Senate is on per ­
fectly sound constitutional ground in employing the power of the 
purse—the tradi tional means by which the legislature checks usurpa­
tions of power by the Executive. By adopting a rule to make this 
check effective by allowing a point of order to be raised seems to me 
entirely constitutional also, in view of the unqualified gran t to each 
House of the power to “determine the Rules of its Proceedings’’ (Art . 
I, sec. 5, cl. 2).

Than k you, Mr. Chairman.
[Professor Bestor’s prepared  statement follows:]

P repared Sta te me nt  of P rofessor Art hu r B estor

JO IN T  R ESPON SIB IL IT Y  IN  T H E  M A K IN G  OF  IN TERN A TIO NA L AG RE EM EN TS  : T H E  
IN T E N T  OF T H E  FR AM ER S

The Tre aty  Powers Resolution  th at  is before this  Committe e has as its  an ­
nounced purpose “to fulfill the  int ent  of the fram ers  of the  Constitu tion.” 1 The 
questio n whether the procedure th at  is proposed for deal ing with  intern atio nal  
agree ments does in fac t fulfill the  int ent  of the fram ers is obviously a crucial 
question , on which the  con stit utiona lity  of the measu re ulti mat ely hinges. By 
definition, the question  of the int ent of the fram ers is an histo rica l question. 
And it is as an his tori an th at  I shall  atte mp t to answer  it.

At issue, of course, is the  con stitutio nal  sta tus  of intern ational agreem ents 
made by the President on his own autho rity , with out seeking  the  advice of the 
Senat e or subm itting  the agreement to it for its consent, a favo rable tw’o-thirds 
vote being required—th at  is to say, with out  adherin g to the procedure prescribed 
by the Constituti on in the ease of trea ties .

The issue can be broken down into a series of specific questions about the 
constitu tion al inte nt of the  fram ers . Fir st, did the fra me rs inten d the tre aty  
clau se 2 to apply to every int ern ati on al agreement made by the  autho rity  of the 
Unite d Sta tes ? Second, if the  fra me rs did recognize th at  othe r kinds of int er­
nat ion al agreem ents might legitim ately be employed, did they envisage  any th at  
would be made withou t some kind of congressional partic ipa tion? Third , did 
they inte nd that  such other intern atio nal  agreements (i f perm itte d) should 
have  the  same rang e of sub jec t-m atter and the same high sta tus  as tre ati es? 
Fou rth , did the fram ers inte nd th at  the Preside nt should have the sole power 
to decide whe ther  a given int ern ation al agree ment  should tak e the form of a 
tre at y or whe ther  it migh t be made in some altern ativ e form which would not 
req uire  the advice and consen t of the Sen ate?  Fift h, if the framers believed th at  
the  Senate had  a right to partic ipa te in deciding whether a given agreem ent 
should tak e the form of a tre aty or not, did they envisage the  use of the power

” U.S. r. Cu rtis s Wrig ht  Corp. . 299 U.S. 304 (1936) : U.S. v. Belmon t, 301 U.S. 324
2 U.S. Co ns titut ion,  Ar t. II,  sec. 2, cl. 2.



of the purse to enforce the Senate's claim to this right?  Sixth and finally, did 
the framers  intend tha t the Senate (as  well as the House) should have power 
to determine for itself its rules of procedure, adopting such as seemed to it 
necessary to prevent the erosion of its constitutionally-granted auth orit y?

The most important evidence for  the intent of the framers consists, of course, 
in the actual provisions of the written  Constitution itself. Since the document 
creates a government of delegated and enumerated powers, the presumption must 
always be that  the powers and procedures explicitly set forth  in the Constitu­
tion are the powers th at the frame rs intended to grant  and the procedures they 
intended to prescribe. It is obviously fallacious (and  even intellectually dis­
honest) to argue tha t the silence of the Constitution has the effect of authoriz­
ing additional powers to be exercised and alternative procedures to be followed. 
The unmistakable intent  of the framers was tha t powers not granted in the 
document and procedures not authorized were withheld, or, in the language of 
the Tenth Amendment, “reserved."

Certain gaps have to be filled, it is true. for. as Chief Justic e John Marshall 
pointed out in M’Culloch v. Maryland, a constitution tha t attempted to de tail all 
the subdivisions of its great powers would have the “prolixity of a legal code” 
and “could scarcely be embraced by the human mind.’’ In any discussion of the 
legitimacy of a governmental procedure, one must of course be mindful of the 
cautionary words of the great Chief Justice. “To have prescribed the means by 
which government should, in all future  time, execute its powers.” lie wrote, 
“. . . would have been an unwise attempt to provide, by immutable rules, for 
exigencies which, if foreseen at all, must have been seen dimly, and which can 
be best provided for as they occur.” 8

Flexibility is obviously essential  in interpreting  a constitution which, in Mar­
shal l’s words “is intended to endure for ages to come. and. consequently, to be 
adapted to the various crises of human affairs.” Flexibility of interpretation,  
however, is always perilous, because nothing is easier than to interpre t safe­
guards away. Marshall himself, in the opinion jus t quoted, indicated at least 
three  basic tests tha t must be applied when powers or procedures are inferred  
from the Constitution rather than based upon explicitly stated provisions con­
tained  within it. In the first place, the interpr etation  must “depend on a fair  
construction of the whole instrument,” * 4 * tha t is to say, not uj>on single clauses 
torn from their context. In the second place, the interpretation must be consist­
ent not only with the let ter but also with the spiri t of the Constitution.” 6 And 
in the third place, there must be no losing sight of the principle “t hat  the powers 
of the government are limited, and tha t its limits are not to be transcended.” *

One final point must be made about these pronouncements of Marshall’s. The 
case of M’Culloch v. Maryland involved the distribut ion of power between the 
states and the federal government. Marshall was not arguing  tha t the executive 
was free to adopt whatever  means he might consider “necessary and proper” for 
carrying out his responsibilities. The phrase “necessary and proper” occurs in 
the article  of the Constitution dealing with legislative power.7 It is the culmi­
nating  grant of authority  to Congress. Marshall was expounding thi s part icul ar 
clause, and in passage aft er passage of his opinion he made it plain that  he was 
insisting on adequate scope and discretion for legislative action and for legisla­
tive choice of means. The most famous sentence in M’Culloch v. Maryland is 
crystal clear in this respect, provided it is read together with the sentence 
immediately preceding it.

“But we think,” wrote Marshall, “the sound construction of the constitution 
must allow to the national legislature tha t discretion, witli respect to the means 
by which the powers i t confers are  to be car ried into execution, which will enable 
tha t body to perform the high duties assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, let it be within the scope of the consti­
tution. and all means which are appropriate , which are plainly adapted to tha t 
end. which are not prohibited, but consist with the lette r and spirit of the con­
stitution , are constitutional.” 8

8 M’Culloch r. Maryland 4 Wheaton 316. at  407, 415 (1819).
4 Ibid., a t 406.
8 Ibid., at  421.
• Ibid.
T U.S. Constitution, Art. I. sec. 8. cl. 18.
* M’Culloch v. Maryland, 4 Wheaton 316, at  421 (emphasis suppl ied).
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The “necessary and proper” clause is worth quoting in full. “Congress shall 
have power,” i t provides, “To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the United States, or in any Depart­
ment or Officer thereof.” 8 Discretion in the choice of means belongs therefore to 
the legislature. The inclusion of the phrase  “carrying into Execution” is signifi­
cant, for these partic ular words are  commonly used in defining the essential 
nature of executive power. What the clause means, on its very face, is tha t i t is 
up to Congress to choose, and to specify by law, the means that may be “necessary 
and proper” for any officer (including the  President) to employ “for carrying into 
Execution” the powers vested in him by the Constitution. If the means are 
explicitly prescribed by the Constitution, it would obviously be unconstitutional 
for Congress to alte r them. But if certain  means (that is procedures) not specified 
in the Constitution are felt to be “necessary and proper,” then they are to be 
authorized by statute, not conferred by the officer on himself.

Before considering the alternative procedures which, under the “necessary 
and proper” clause, Congress might authorize for the making of interna tional 
agreements, we should examine the procedures actually set for th in the Constitu­
tion itself. There are two. One provides for the making of treat ies proper. The 
President, it says, “shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two-thirds  of the Senators present concur.” 10 
The other provision is one tha t permits  an individual state to enter into an 
“Agreement” or a “Compact” with “a foreign Power,” provided Congress gives 
its  consent.* 11 Since an individual sta te is categorically prohibited from entering 
into a “Treaty,” an “Alliance,” or a “Confederation,” 12 the permitted kind of 
agreement was clearly intended to be of lesser scope and importance. The com­
mon characteris tic shared by both of the constitutionally-sanctioned types of 
international agreement is the requirement of some kind of legislative approval— 
either the consent of the Senate by a two-thirds vote in the case of t reaties, or 
the consent of both houses in the case of sta te compacts. No valid agrument for 
an international agreement made by the executive alone can possibly be based 
on the two provisions of the Constitution dealing explicitly with the making of 
agreements with foreign powers.

The only o ther references to trea ties  in the Constitution have to do with their 
legal effect. The so-called Supremacy Clause defines the “supreme Law of the 
Land” as comprising three elements, the third  of which is “all Treaties made, 
or which shall be made, under the Authori ty of the United States.” 13 The ar ticle 
on the judicia ry gives the federal  courts jurisdiction over cases arising under 
treaties.14 In view of the fact tha t treat ies are required (by Article II, section 2, 
clause 2) to be made by and with the consent of the Senate, a state compact with 
a foreign power qualifies as par t of the supreme law only because the  congres­
sional s tatute  approving it is one of “the Laws of the United States . . . made in 
Pursuance” of the Constitution.15 Despite the holdings of the Supreme Court in 
the cases of Curtiss-Wright, Belmont, and Pink,18 there is no evidence in the 
Constitution or in statements by the framers  tha t the latt er intended for inter ­
national agreements to become part  of the  supreme law of the land except when 
made in accordance with the clause on the making of treat ies or else when given 
legal standing by virtue of the consent of Congress as a whole.

The requirement of legislative participation in the making of valid interna­
tional agreements is clear enough in the text of the Constitution. The require­
ment becomes even clearer if the Constitution is read in the light of statements 
made during  the constitution-making period by those responsible for it s drafting, 
or for winning public support  for it, or for fi rst putting it  into operation.

TH E TREAT Y-M AKING  POWER IN  THE FEDERAL CONVENTION OF 17 87

The Articles of Confederation, drafted in 1776-77 and finally ratified in 1781, 
gave the federal government almost as complete a monopoly of the war power

8 U.S. Cons titution, A rt  I, sec. 8, cl. 18.10 Art.  II,  sec. 2, cl. 2.
11 Art.  I, sec. 10, cl. 3.
1216id., cl. 1.
13 Art.  VI, cl. 2.
14 Art. Il l,  sec. 2, cl. 1.
15 Ar t. VI, cl. 2.
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and the trea ty power as did  the late r Constitution. The Articles, however, vested 
all federal powers in Congress, regardless of whether they might be classified 
as legislative, executive, or judicial. Even before the Constitutional Convention 
got under way in Philadelphia on the 25th of May 1787, there was general agree­
ment tha t three separate branches should be created. One of the problems of the 
Convention, accordingly, was to sort out from tlie undifferentiated conglomerate 
of powers vested in the old Congress those partic ular  powers th at might be con­
sidered executive in nature, and then to assign them to thei r appropriate place 
in the new scheme.

Exactly a week aft er the Convention start ed its work, the question arose 
whether the powers of war and peace should be included among the executive 
powers to be taken out of legislative and placed in executive hands. Blackstone 
in his Commentaries on the Laics of England has unhesita tingly affirmed tha t it 
was “the king’s prerogative to make treaties,  leagues, and alliances with foreign 
states  and princes,” and tha t “the king has also tlie sole prerogative of making 
war and peace.” 17 Since Blackstone elsewhere described the powers of the king 
as “the executive pa rt of government,” 18 it could be argued tha t the making of 
treat ies and the making of war were powers belonging necessarily to the executive 
branch.

When, however, tlie question was first raised in the Philadelphia  Convention 
on the 1st of June 1787, four of the leading delegates spoke out at  once to repudi­
ate the idea tha t the  powers of war and peace belonged in executive hands. James 
Wilson of Pennsylvania (lat er a justice of the Supreme Court) said tha t he 
“did not consider the Prerogatives of the British  Monarch as a proper guide in 
defining the Executive powers. Some of these prerogatives were of a  Legislative 
nature. Among others tha t of war & peace.”18 Janies Madison of Virginia 
agreed with Wilson’s definition, saying tha t the phrase  “executive powers” did 
not, in and of itself, “include the Rights of war & peace.” 20 John Rutledge of 
South Carolina (another future justice of the Supreme Court) said tha t “he 
was for vesting the Executive power in a single person, tlio’ he was not for giving 
him the power of war and peace.” 21 His fellow' delegate from South Carolina, 
Charles Pinckney (who would late r serve as U.S. minister to Spain) expressed 
alarm at the possibility tha t executive powers “might extend to peace & war ,” 
because this “would render the Executive a Monarchy, of the worst kind, to wit 
an elective one.” 22 No delegate spoke to opposite effect. As a result the Convention 
voted to strike out a proposed resolution which, though vague, might have been 
construed as vesting the powers of war and peace in the executive.23

During the two months tha t followed, the Convention adopted no resolution 
whatever placing in executive hands any power connected with foreign affairs, 
not even the power to command the armed forces. The whole group of questions 
relating to foreign affairs received careful and comprehensive a ttention for the 
first time in the deliberations  of a so-called Committee of Detail, which reported 
a dra ft Constitution on the 6th of August 1787,24 ten and a half weeks after the 
Convention began and only six weeks before it adjourned.

In this dra ft—the first tha t had the format of an actual constitution—the 
treaty  power was vested exclusively in the Senate, with no mention of any sort 
of participa tion by the President. The wording was straightforward and un- 
ambigious: “The Senate of the United States shall have power to make treaties , 
and to appoint Ambassadors. . . . ” 25 The only diplomatic role assigned to the 
President for exercise on his own authority  was that of receiving (but not 
appointing) ambassadors.28 According to the assurances given to the American 
public by Alexander Hamilton in The Federalist in 1788, this parti cula r power 
was intended to be largely ceremonial—“more a mat ter of dignity than of

17 William Blacks tone, Commentaries on the  Laics of England, vol. I (4th ed., Oxford, 
1770). p. 257.

18 Ibid., p. 250.
19 Max Farrand, ed., The Records of the Federal Convention of 1787 (4 vols., revised 

ed.. New Haven, 1966) , vol. I , pp. 65-66  (Madison’s note s).
20 Ibid., p. 70 (Rufus King's  notes).
21 Ibid.,  p. 65 (Madison’s notes).
22 Ibid.
23 Ibid., p. 67. The clause struck out would merely have allowed the executive “to execute 

such other powers, not  legislative  or judi ciar y in the ir natu re, as may from time to time 
be delegated by the nat ion al legis lature.” Ibid. , p. 64 (Jou rnal) .

2* Ibid., vol. II,  pp. 177-189.
22 Ibid., p. 183 (Ar t. IX, sec. 1).
23 Ibid., p. 185 (Ar t. X, sec. 2).
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auth ority” and thus ‘‘without consequence in the administration of the 
government.” 27

When the Convention, late r in the month, took up the committee’s proposal 
to vest the trea ty power in the Senate alone, James Madison suggested tha t it 
would be “proper tha t the President should be as agent in Treaties .” 28 Though 
there  was no debate on the suggestion, it seems to have been silently accepted 
ther eaf ter by the members of the Convention, who were more concerned about 
other matters, such as the exclusion of the House of Representatives from a part 
in treaty-making, and the possible impact of treat ies upon sectional economic 
interests. The most significant fac t, in many ways, is tha t no one proposed for  
the President a more exalted role than tha t of being the “agent” of the Senate in 
trea ty matters. This term, in fact, described exactly the relationship tha t had 
existed between the old Congress and its Secretary for Foreign Affairs. And in 
1788 in The Federalist, Hamilton employed the same word, speaking of “the 
executive as the most fit agent” in foreign negotiations, while insisting on the 
necessity of “the participation of the whole or a par t of the  legislative body in 
the office of making” treaties.2*

The trea ty clause was given its final phras ing by a Committee on Postponed 
Pa rts  which, on the 4th of September 17S7 reported on various items of un­
finished business. This Committee proposed, and the Convention adopted without 
significant change, the wording that has become fam ili ar: “The President by and 
with the advice and Consent of the Senate, shall have power to make T rea ties: 
and he shall nominate and by and with the advice and consent of the Senate shall 
appoint ambassadors. . . . ” 30 The requirement of a two-thirds vote was also 
included, and, afte r some rearrangement, the clause became Article II , section 2, 
clause 2, of the finished Constitution, which was submitted to the states only 
two weeks later.

It  is possible, of course, to argue tha t the Convention was reversing at a 
single stroke and at almost the las t minute, the long-held and frequently- 
asserted position of its leading members, and was therefore transferr ing from 
legislative (and specifically from senatorial ) hands to the President plenary 
authority in the realm of foreign affairs, subject only the  power of the Senate 
to veto a completed treaty, if submitted to it under tha t specific label.

Such an interpretation will not hold water, however, if due a ttention is paid 
to the real significance of the phrase  “advice and consent” ; tha t is to say, to 
the meaning the phrase had possessed in English and colonial constitutional 
documents for upwards of a century prior  to the American Revolution. Among 
many examples of usage, the most significant is the appearance of the phrase 
in the enact ing clause of English statutes—a usage tha t has remained unchanged 
from the l att er par t of the seventeenth century to the present. The formula was, 
and is, as follow s: “Be it  enacted by the King’s most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritua l and Temporal, and the 
Commons, in this present Parliamen t assembled, and by the Authori ty of the 
same . . . ” 81 The King is thus said to “enact” law’s, jus t as the President is  said 
to “make” treaties.  But the phrase “advice and consent” signifies tha t the King 
can do so only a t the conclusion of, and only as the result  of, a prescribed process 
involving initi ative  by the legislature, deliberation by the legislature, revision by 
the legislature, and final passage by the legislature. The phrase  “advice and 
consent” w*as therefore synonymous with the legislative process in all i ts fullness, 
and the framers used it in this long-familiar sense. The t reaty  clause, understood 
in contemporaneous terms, vested in the Senate a right  which tha t body (I mu- ĉ 
respectfully  but regretfully say) has allowed to wither away—namely, the right 
to prior  consultation and continuing collaboration with the President in the 
making of international agreements and therefore  in the shaping of fundamental 
foreign policies.

PUBLIC EXPL ANATIONS OF THE  CONSTITUTION BY PBOPONENTS AT TH E TIME OF 
RATIFICATION

The debates in the Constitutional  Convention were secret, and not until half  
a century later did most of the statements made on the floor become publicly

27 The  Federalist,  No. 69 (14 March 1788). Edi tion  of Jacob E. Cooke (Middletown, 
Conn., 1961), p. 468.

28 Fa rra nd , Records,  vol. II. p. 392.
»  T he  F ed er al is t,  No. 75  (26  M arch  17 88 ).  Cooke ed. , p. 505.
80 Fa rra nd , Records, vol. II, pp. 498—499.
81 An Act aga ins t the Imp orta tion  of Gunpowder. 1 Jac.  2, c. 8 (1685), emphasis  supplied. 
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known throu gh the publ icati on of Madison’s notes. In 1788, when most of the 

'l at e rati fying convention s took action, the info rma tion  ava ilab le to the mem­
bers, and to the public who elected them, consisted of the Con stitu tion  its elf  a nd  

the flood of pamp hlets  and  newspaper  comm entaries in which propo nents —many 

of whom h ad been members of the Convention—inte rpr ete d its provis ions.
Unless we are  to accuse  these contempo rary propo nents  of the Con stitutio n of 

delibera te frau d, then we must  tak e at  face valu e their  interp ret ati on s of the  

meaning of the vari ous  fea tur es of the  document. It  str ike s me as scan dalo us to 

-uggest th at  they  were  sayin g one thing while secre tly inten ding  something qu ite  

different. In pa rticu lar , when members of the Convention expla ined to the publ ic 

the governmental  procedur es th at  the Constitu tion prescribed, wit hou t men­

tionin g any permissib le alte rna tives, then  we mu st presume  th at  they inte nde d 

these proce dures  to be followed and not by-passed. Moreover, even if  we pos it 

the unth inka ble hypothe sis th at  the  frame rs lied to the public about their rea l 

inten tions , the  fact  remains  th at  the American people, through th ei r elect ed 

repr esen tativ es, adopted  the Con stitu tion  on the  basis of the  int erp ret ati on s 

publicly given by those  involved in i ts draf ting .
By general agreement, the  most signif icant of the  contem poraneous ex pla na ­

tions  of how the Con stitu tion  was inten ded to work was the series of paper s 

enti tled  The Fe deral ist . In no less th at  eighty-five numbers the  thr ee au tho rs 

covered every asp ect of the  proposed con stitutio nal  system. And the  au th or s 

themselv es formed  a knowledgeable and balanc ed group. Two h ad been mem bers  

of the Convention : Jam es Madison from the sout hern  sta te of Virginia, Ale xan der  

Hamilton from the  nor the rn sta te of New York. Madison has  been called, wit h 

good reason, the  “fa the r" of the Constitu tion,  whereas  Hamilton  had been dis ­

satisfie d in the  Convention with  its  fail ure  to go as fa r as he wished  tow ard  

cen tralizatio n. The  third  auth or, Joh n Ja y (fut ur e Chief Jus tice of the  United 

St at es ), alth oug h not  a member of the  Convention, had acquire d, as Secre tary  

for Foreign  Affairs to the  old Congress, an exper ience in the  han dlin g of fore ign 

policy th at  was probab ly unma tched, unless  by Fra nkl in (who  was  too old to 

Take an active pa rt  in the discussion of rat ific ation) or John  Adams or Thom as 

Jefferson (both of whom were in diplomatic  posts abro ad while the  Co nst itu­

tional Convention was mee ting ).
The most ela bor ate  discussion of th e tre aty  power was by Hamilton. Fiv e yea rs 

late r, in the “Pac ificus” let ter s of 1793, he would take a position in fav or of 

executive prim acy in foreign affa irs, which was  almo st the  opposi te of th at  

which he set for th in the Fed era list , a fac t th at  Madison pointed  out  by quoting 

verbatim Ham ilton's ear lier words.”  W hateve r Ham ilton’s la ter views ma y hav e 

become, we are  interested here in the  int erp retation of the Con stitu tion  th at  he 

offered in 1788 for the  purpose of pers uadi ng the public to adopt  it. And at  th at  

time he expoun ded the  tre aty  claus e in term s th at  echoed those spoken at  the 

Convention.
In the Convent ion, as we have  seen, Jam es Wilson insis ted th at  “th e Pre rog a­

tives of the Br itish  Monarc h"—par ticula rly  the  prero gativ e of wa r an d peace, 

'hou ld not be the  “guide in defining the  Exec utive  powers.” ® Hamil ton  in the 

69th  n umber of The F edera lis t w as at  pains  to  show th at  in the mat ter of tre ati es  

"the re is no comparison  between  the  intend ed power of the  Pre sident , and  the 

actual  power of the  Bri tish  sovereign. The one can  perform alone, wh at th e oth er 

can only do with the  concurrence of a branch of the Leg isla ture .” “  Wilso n had  

gone on to say th at  he consid ered the  powers  o f war  and peace to be essenti ally  

legislative  in nat ure . Hami lton in the  75th  Feder alist expressed much the  same 

view, sayin g th at  “the power of making tre ati es . . . will be found to pa rta ke  

more of the legis lative tha n of the  executive cha rac ter,  though it does not  seem 

stri ctly to fall with in the definition  of e ither of them.” 35

Ham ilton  the n went on to say : “The power in questio n seems there fore to form 

a dis tinct dep artm ent,  and to belong prop erly  neither to the  leg isla tive nor to 

rhe execut ive. The  qua litie s . . . indis pensable  in the man agem ent of foreign  

negotiatio ns, poi nt out the executive  as the  most fit agen t in those  transa cti on s: 

while the  vast importance  of  th e tru st, and the oper ation  of tre ati es as law s, plead

52 See Hamilton . “Pacificus," No. 1 (29 .Tune 1793), in his Papers, ed. by H. C. Syrett, 
vol. 15 (New York, 1969). pp. 33—43 ; and Madison, “Le tter s of Helvid ius” (August - 
September 1793) , in his Writ ings , ed. by Gaill ard Hunt, vol. 6 (New York, 1906), pp. 
138—188.

33 See above, a t note 19.
34 Federalist , No. 69 (14 March 1788). Cooke ed., pp. 467-468.
31 Tbid., No. 75 (26 March 1788). Cooke ed., p. 504.
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strongly for tlie participation of the legislative body in the office of making 
them.” 36

Hamilton repeatedly used such phrases  as “the union of the executive with the 
senate, in the article  of t reat ies,” thei r “joint possession,” or "joint agency,” or 
“concurrent authority.” 37 Furthermo re he voiced a stern and specific warning 
against confiding to the President alone not simply the trea ty power but an all- 
encompassing control over foreign relations  generally. This significant passage, 
from the 75th Federalist, deserves quotation at some l eng th:

“However proper or safe i t may be in governments where the executive magis­
tra te is an heredi tary monarch, to commit to him the entire power of making 
treaties, it would be utterly unsafe and improper to entrust tha t power to an 
elective magist rate of four years duration . ..  The history of human conduct does 
not war rant  tha t exalted opinion of human virtue which would make it wise in 
a nation to commit interes ts of so delicate and momentous a kind as those which 
concern its intercourse with  the rest  o f the  world to the sole disposal of a magis­
trat e, created and circumstanced, as would be a president of the United S tates.” 38

Hamilton did not believe tha t the power should be entrusted to the Senate alone, 
but he uttered  no such dire warning against  doing so. Instead he pointed out tha t 
to have done so “would have been to relinquish the benefits of the constitutional 
agency of the president, in the conduct of foreign negot iations,” and would have 
tended to lessen “the safety of the society.”

Hamilton’s conclusion, accordingly, was “tha t the joint possession of the 
power in question by the  president and senate would afford a greater  prospect of 
security, than the separate possession of it by either of them.” 30

With this conclusion his two associates in the writing of The Federalist fully 
agreed. Madison in the 38th number contrasted the situat ion under the Articles of 
Confederation, where Congress alone made treat ies, with the situation under the 
proposed Constitution, which “empowers the Senate with  the concurrence of the  
Executive to make trea ties  which are to be the laws of the land.” 40 He it was 
who, in the Convention, suggested th at the President might well be an “agent” in 
the negotiation of treaties,  and in th is sentence, it is worth noting, he still put the 
Senate foremost.

John Jay, in the  64th Federalist, likewise emphasized the importance of requir­
ing concurrence between the executive and the Senate in the making of treaties. 
He spoke always in the plura l of the men with whom “the power of making 
treat ies may safely be lodged.” The respective contributions of the Senate and 
the President were carefully  delineated. Jay  argued tha t the participation of the 
Senate would give to the process of treaty-making “every advantage which can 
be derived from talents, information, integrity, and deliberate investigations,” 
whereas the President would contribute the necessary elements of “secrecy and 
dispatch.” 41

Treaties are mentioned in at least fifteen of the eighty-five numbers of The 
Federalist.*2 In none of them can I discover the slightest hint tha t some other 
kind of binding international agreement could constitutiona lly be made by the 
President without the authorization or approval either of one or of both houses of 
Congress.

PRACTICES DURING TH E EAR LIEST PERIOD UNDER TH E CONST ITU TION

The way in which the earliest Congresses and the earlies t administrat ions 
under the Constitution interpreted their respective powers is obviously im­
portant in ascertain ing the intent  of the framers. Two presidents—Washington 
and Madison—had been members of the Convention, as had various early cabinet 
officers and a substantial number of members of both houses of the first few Con­
gresses. One must, of course, discriminate. The second and third  presidents, John 
Adams and Jefferson, were abroad at the time of the Convention, and took no 
par t in the ratification campaign that  followed. And it is absurd to characterize 
the fifth president, James Monroe, as one of the framers of the Constitution (as is 
sometimes done), for not only was he not a delegate to the Philadelphia Conven­
tion, but in the Virginia ratifying convention he voted against the  adoption of the 
Const itution/3 After putting aside the faulty claims tha t are sometimes made, 
however, i t remains true tha t the early actions of the legislative and executive

36 I hid. , p. 505.
87 Ibid.,  pp. 504, 506, an d No. 66, pp. 450, 447, respec tive ly.



branches were take n by men with  a fa r more direc t, vivid, and  personal  sense of 
wh at the f ram ers  of the  Consti tution intended tha n a ny la ter generation of publ ic 
men could be expected to possess.

It  is in order,  therefore, to examine care fully the  intern ational agre eme nts 
which, dur ing thi s period, were made in some other form tha n th at  of full-  
fledged treatie s. The exis tence of such agreements is often  cited—especially  in 
legal memoranda from the  execut ive branch—as evidence th at  the  frame rs 
intended to bestow upon the Preside nt a power to make  intern ational executive 
agreem ents on his own author ity , withou t author iza tion from or approval by 
any legislative body. As will be shown in the  following account of the thr ee  
agreem ents most freq uen tly  referre d to, none of them cons titu ted an agreeme nt 
of this  pa rticu lar  kind. All involved some kind of legislative  author iza tion or 
part icipation. One mu st remember th at  the  point a t issue is not whe ther  the 
framers of the Con stitution envisaged cer tain  kinds  of intern ationa l agre eme nts 
other than trea ties . Of course they did, as Article I, section 10, clause 3, c lear ly 
shows. The point  at  issue is whe ther  they envisaged any form of valid  in te rn a­
tiona l agreement  th at  could cons titu tionally  be m ade without  legislative  au thor ­
ization or par tic ipa tion or validation.

Now for the  evidence.
On the 20th of February 1792 a  postal sta tu te  was  enacted . Its  th irt y sections 

prescribed  in gre at detail  the rates of postage, the responsibi lities  of masters of  
ships carryin g mail  into and out from American ports , and the like. Moreover 
it authorized the pos tmaster general to make con trac ts for transp ort ing  mai l 
with in the  country . Finally , in the 26th section, fees were set on mail  to fore ign 
countries, and a deleg ation  of power was then made  in the following  w or ds : 
“And the  Postmaste r General may make  arra nge ments  with  the  pos tmaster s in 
any  foreig n country  for  the recip rocal  receip t and  delivery of let ters and  
packets, through the  post-oflices.” “ Obviously Congress and Pre sident  Washing­
ton (who signed the  measure ) believed th at  it  was  cons titu tional, und er the 
“necessary and proper” clause, for Congress to author ize  an executive officer tc 
make cer tain  rou tine agreements with  foreign officials (as  with  domestic con­
tracto rs)  in order to car ry out various deta ils of a comprehensive statutor y 
program.  Such a carefu lly  ci rcumscribed delegation of contract-making au thor ity  
would seem clea rly to be within the  intent of the  Cons titution. Agreements  of 
thi s kind, however, provide no support wha teve r for an execut ive claim of pow er 
to make  in ternat ion al agreements w ithout congressional approval.

A second agreeme nt reached in the  decade of the 1790’s illust rat es a slig htly 
different princip le. In  17S2 the United States had ratified a commercia l tre aty 
with  the  Neth erlan ds, which conta ined elab orate provisions respecting  contr a­
band, neu tra lity , ships’ docum entation (“sea -let ters ” as the tre aty  descr ibed 
them) , and the  like. On the 1st of Feb ruary 1793, at  a climactic point  in the  
French Revolution, wa r broke out between Fra nce  and a coalition of pow ers 
including the  Netherlands. An allia nce  existed between  the United Sta tes  and  
France, and until Washing ton's  Proc lama tion of Neutrali ty of 23 April 1793 
the situation und er the  Dutch tre aty was confused. Fur the rmore  news trav elled 
slowly, and in Ju ly  an American vessel car ryin g a French-owned cargo was  
captured  by a Dutch privateer. The prize  court released the ship, but  on the 
technica lity that  the  “sea -let ters ” were not in order it awarded the  cargo to the  
captor. Negotiations by the  United Sta tes  in behalf of the ship-owner resulted 
in 1799 in  a compromise agreemen t by the  Dutch to settl e the claim for* twenty 
thousand  florins. This was accepted  by the  United  Sta tes in an exch ange of 
notes.43 The issue arose under the  term s of a fully ratified tre aty , one sma ll 
individual claim was involved, and the acceptance  of the  compromise closed the  
case. The fac t th at  the  procedure met with  no object ion indicate s th at  contem-

38 Zbt'rf., No. 7 5 ; Co oke  ed.,  pp.  50 5- 50 6 (e m ph as is  su ppl ie d) .
38 Ib id,  (e m ph as is  su pp li ed ).
40 Ibi d, , No. 38 (1 2 Ja n . 17 88 ). Cooke ed.,  p. 247.
41 Z&id., No. 64 (5  M ar ch  17 88 ). Coo ke ed. , pp . 433 . 436.
42 Z.c.. Nos. 3, 15, 22 , 38, 42, 43.  44, 53,  64. 66,  69,  75,  77,  80, an d 83. M an y of  th es e 
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43 J o n a th an  E ll io t,  ed ., Th e De ba tes  in th e Se ve ra l S ta te  Con ve nt ions  on  th e A doption  

of th e Fed er al  C onst it u ti on , vol . I l l  (2 nd  ed.,  Phil ad el phi a,  18 61 ), pp. 654 , 655.
44 An Ac t to  E st ab li sh  th e Post-O ffice an d P ost  Ro ad s w ithi n th e U ni te d S ta te s  (20 
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porar ies  considered it perfectly con stitutional for Congress (or  the  Senate) to 
leave it to the  executive to carry  out  the  provisions of an already-ratifie d treaty , 
and to make, if necessary, such surbor din ate  internatio nal  agreements as might 
be needed in orde r to take care th at  the  tre aty  was fait hfu lly  executed.  Wha t 
else is this b ut a definition of executive responsibil ity? It  would have been absurd  
to embody the  settl ement of a single claim in a new form al treaty , but  not as 
absu rd as to ass ert  that  a case of thi s sor t furn ishe s a precedent for  the exercise  
of a tota lly  independent and  unlimited executive power to make major int ern a­
tional agreements in disr egard of the  tre aty clause of the Const itution .

La tes t in time of the  agreements that  are  usua lly cited in discuss ions of the 
Pre sident ’s autho rity  to make intern ational agreements  is the  Rush-Bagot 
Arrangem ent of 1817-1818 with Gre at Britain, providing for the limitat ion of 
naval armame nts on the Great Lakes.  To unders tand the cons titu tional implica- «,
tions  of the  episode, a str aig htf orwa rd narra tiv e is more useful than a set of 
quotations torn  from  their  context.

The mil itary situation along the  Canadian boundary had been a ma tte r of 
serious concern to both Br ita in  and  the United States ever since the Tre aty  of 
Peace  of 1783, followed as it was  by a long delay in the surren der  of Bri tish  *
mi lita ry posts in the northwest. When in 1S14 negot iations began for ending the 
Wa r of 1812, Br ita in’s first demand was th at  an Indian buffer sta te should be 
crea ted south of the Lakes, wi th a pledge that  no land cessions from the Indians 
would there aft er be obtain ed by eith er par ty. Fail ing such a tre aty  provision,
Br ita in hinted th at  it might ask  for  a sur render  of the southern  shores of the 
Lakes, to remove the  threa t of an att ack on Canada. Instead, the  B ritis h negot ia­
tors made what they described as the  ‘’moderate demand’’ t ha t the United States 
should keep no armed naval force  on the Lakes and should erect no fortifica tions 
on their  shores, but that  Br ita in should be allowed to do both.48 The American 
commissioners, as might be expected, refused , and the Tre aty  of Ghent, which 
ended the  war, contained no s tipula tion  on th is, as well a s on a great many other 
disputed  points.

Nevertheless, on the 27th of Feb rua ry 1815, ten days af te r the ratif ication of 
the  peace trea ty, an act  of Congress authorized the Pres iden t, “as he may judge 
most conducive to the public int ere st, ’’ to lay up or sell “all the armed vessels” 
on the Lakes.47 Obviously it would be the be tte r part of discretion (and  discre­
tion was gran ted the  President ) to secure an agreemen t with  Great Bri tain 
before  carrying through such a dra stic  dem ilita riza tion  of a dangerous fron tier .
Though the  act  of Congress did not explicitly delegate to the  Pres iden t a power 
to make an intern ationa l agreeme nt in the  course of carryin g out the sta tute , 
any  agreement  actually  made  could cer tain ly be defended  as the exercise  of a 
power implic itly authorized by Congressional s tatu te.

On the  29th of August 1815, John  Quincy Adams, the American min iste r in 
London, informed the Secre tary  of Stat e, Jam es Monroe, th at  B riti sh newspapers 
were carrying reports  of  cab inet  decisions to augment th at  co untry’s nava l forces 
on th e Grea t Lakes.48 I n response , on the  lGtli of November, Monroe wrote  Adams 
th at  the President , Jam es Madison, authorized him to propose a limi tation of 
nav al a rmamen ts by both sides.49

The ini tia l Bri tish  reactio n was unfavorable, and the  Secre tary of Fore ign *
Affairs, Viscount Cas tlereagh.  again argued that  un ila teral disarmament by the 
United States was called for, since the  la tte r possessed the  adv anta ge of “prox­
imity .” 60 Adams coun tered  this  by as sur ing  Castle reagh “th at  no act of offensive 
hos tility against any foreig n nat ion can be authorized by the Executive of the  
United States with out  the  sanct ion of a previous  act  o f Congress, in whom alone *
is vested by th e Constitu tion the power of declaring war.” 61 (In  itself, this  s ta te ­
ment is worth notin g as an interp ret ation  of constitutional war powers by the 
man who would become th e s ixth Pre sid ent.)

Final ly, in April 1816, Cast lerea gh indicated to Adams that  Grea t Bri tain was 
prep ared  to agree  to a limitat ion  of armame nts by both part ies. The two states-

w  American commissioners (J. Q. Adams cf al .) to Secre tary of State (Monroe), Ghent  
19 Aug. 1814. American Sta te Papers, Class I. Foreiun Pelations. vol. I l l (Wash ington 
1832), pp. 708-709. (This volume cited hereaf ter simply as Amer. Sta te Papers.)

47 An act to repeal cer tain acts  concerning the flotilla service. 13th Cong. 3d sess
c. 62 (27 Feb. 1815) ; 3 Sta tut es at Large 217. ’ ’’

48 War Vessels on the Great Lakes: Repor t of the Secre tary of State , 7 Dec. 1892 • In 
52d Cong., 2d sess.. Sen. Exec. Doc. 9 : repr inted in 56th Cong., 1st sess., House Doc 471 
p. 5. (Cited hereafter, from the House reor int,  as TPar Vessels.)

40 Monroe to Adams, 16 Nov. 1815, War Vessels, p. 5.



men agreed verbally “tha t no new or additional force should he commenced upon 
the lakes on either side for the present,” and Adams informed his home govern­
ment th at “all the effects of a positive engagement” were understood “as existing 
from this time.” 52 Adams, however, did not consider his instructions sufficient to 
authorize him to make a final binding agreement. Further negotiations were ac­
cordingly transfer red to Washington, where the British  Minister, Charles Bagot, 
handled the subsequent negotiations.

Formal negotiations  between Bagot and Secretary of State Monroe began with 
a communication from the former on the 26th of July 1816.53 Monroe replied on 
the 2nd of August, proposing tiia t the forces on both sides should be reduced to 
four vessels apiece, one on Lake Ontario, two on the Upper Lakes, and one on 
Lake Champlain. None was to be larger than a hundred tons, each was to be 
armed with only a single eigliteen-pound cannon, and their only assigned duties 
were to be to enforce the  revenue laws. Monroe indicated tha t P resident Madison 
was anxious “that the arrangement should be made and executed with the least 
delay possible.” Accordingly Monroe inquired whether Bagot’s instruc tions per­
mitted him to accede to a permanent agreement, and if not, whether he had 
“power to make, ad interim, any provisional reciprocal arrangement, having the 
same objects in view.” 64

Bagot replied, four days later, tha t lie would have to consult his government 
about a filial, permanent agreement, but he offered to agree to an immediate 
suspension of further naval construction on the Lakes. 08 On the 12tli of August 
1816, Monroe accepted this provisional arrangement, hut with a  significant differ­
ence. The United States, he was prepared to agree, would suspend fur the r aug­
mentation of its naval force, but only to such an extent as would give it the same 
limits as the Briti sh force. The provisional agreement, however, would not be 
made un til Great Britain provided information on its  present force in the Great 
Lakes.68 The next day Bagot confirmed his assurance  th at “all further augmenta­
tion . . . will be suspended,” and promised to obtain an exact sta tement  of British 
naval forces on the Lakes .57 This was forthcoming on the 4th of November 1816,“ 
and Monroe reciprocated on the 7th with an account of American forces and an 
assurance tha t orders were being given (as they immediately were) to prevent 
any augmentation “beyond the limi t of the British  naval force on those waters.” 59

Here m atters rested until afte r the inaugurat ion of Monroe as President of the 
United States in succession to Madison, the appointment of Richard  Rush as 
Acting Secretary  of State, and the recall of John Quincy Adams from London 
to become Secretary  of State.00 With the departure of Madison from the Presi ­
dency, it is appropriate  to consider his constitu tional views as reflected in this 
episode, for it is sometimes asserted tha t Madison believed tha t the final agree­
ment on the permanent disarmament of the Great Lakes would not have to be

M Adams to Monroe, 8 Feb. 1816. rbid., pp. 5-6.  On the  unfavorable  Br itish response 
see also Adams’ let ter s of 31 Jan . and 30 March 1816. Ibid.,  pp. 4, 7-8.

51 Adams to Castlereagli, 21 March 1816. Ibid ., p. 7.
52 Adams to Monroe, 15 April 1816. Ibid., p. 8.
53 Bagot to Monroe, 26 Jul y 1816. Ibid., p. 9. This was the earl iest of the  communica­

tions published at  the  time. It  formed pa rt of the  documentary  record transm itted  to the
Senate by Pre sid ent Monroe on 6 April 1818. Amer . Sta te Papers, p. 203. I t is also the 
first one printed in Hunte r Miller, ed., Treat ies and Other Interna tion al Acts, vol. II  
(Washington,  1931), pp. 645-654, at  649. On 8 Jul y 1816 Monroe informed Adams that  
Bagot had received ins truc tions from his government on the mat ter. War Vessels,  p. 9.

»  Monroe to Bagot, 2 Aug. 1816. Amer. Stat e Papers, p. 203 ; Miller, Treaties,  p. 650; 
F a r  Vessels, pn. 9 -10.

63 Bagot to Monroe, 6 Aug. 1816. Amer. Sta te Papers, pp. 203-204;  Miller, Treaties,  
p. 651; War Vessels, pp. 10-11.

58 Monroe to Bagot, 12 Aug. 1816, Amer. Sta te Papers, p. 204 ; Miller, Treaties,  p. 651;  
War Vessels p. 11.

67 Bagot to Monroe, 13 Aug. 1816. Amer. Sta te Papers,  p. 204 ; Miller, Treaties,  pp. 
651-652  ; War  Vessels, pp. 11-12.

58 Bagot bo Monroe, 4 Nov. 1S1 6; with enclosure, 1 Sept. 1816. Amer.  Stat e Papers, 
pp. 204-205; Miller, Treaties,  pp. 652-653 ; War Vessels, p. 12.

39 Monroe to Bagot. 7 Nov. 1816; with enclosure. Miller, Treat ies, p. 653 the  (only one 
of the sources th at  prints  the  enclosure in full ).

80 Monroe, inau gurated  on 4 March 1817, Immediately invited John Quincy Adams 
to be Secreta ry of State, but the  la tter  (stil l in England ) could no t take up his duties 
unti l 22 Sept. 1817. In the  meantime  Richard Rush (who had been Attorn ey General 
under  Madison) served as Acting Secretary of State, aft er which he became min iste r to 
Grea t Bri tain .



submit ted to the  Senate for  approval.81 There is no h istorical  evidence to support 
such a view. Madison had left  office before the  negotiations reached the final 
stage , when a decision about form would have to be reached. He had, of course, 
been willing  to make a provisional agreem ent, which was cer tain ly defensible on 
the  basis of the  act of Congress of the  27th of Feb rua ry 1815. In his let ter  of 
the  2nd of August 1816, Monroe said th at  if Bagot possessed the autho rity to 
make an agreem ent, his inst ruct ions  from Madison were “to give it immediate 
effect, eith er by convention, the inte rcha nge of notes, or in any form which may 
be thought best adapted  to the ends proposed.” 02 In itse lf this state men t did not 
imply that  even tual approval by the Senate would be unnecessary, should the 
arra nge ment prove to be more tha n a tem porary one.

An agreement  was finally put  into  final form by an exchange of notes, one 
from Bagot dated the  28th of April 1817, and  one from Rush as Acting  Secre­
ta ry  of Sta te the  nex t day.83 Orders were promptly issued to the  naval officers 
on both sides,84 and then  the whole matt er  was pushed aside. When John Quincy 
Adams took up h is duties as Secretary  of  S tate , he was distressed  by this laxness 
of the Monroe Administ ration, compla ining in his dia ry af te r Monroe's annu al 
message of December 1817, that  “I t has been usual here tofore with  the  message 
at  the opening of the  session of Congress to send a collection of documents with  
it rela ting  to the  principa l subjects mentioned in it. This was not done at  the 
present session, and some inconvenience has  resu lted  from the omission.” 85

In Bagot’s mind, this  fai lure to publish the  t ex t of the  agreement  c reated mis­
givings as to its  status, and he approached Adams, now Secretary  of Stat e, ask­
ing whe ther  some final steps ought not to be taken. Adams made the  following 
ent ry in his dia ry for the 14th of Janu ary 1818:

“Met and spoke to Mr. Bagot this morn ing on my way to the President's.  He 
asked me if it  was the inten tion of the  Pre sident  to communicate to Congress 
the  lett ers  which had passed between the  Secreta ry of Sta te and him (Bagot) 
conta ining  the  arrangemen t concern ing armame nts on the Lakes, which he said 
was a s ort  of treaty . I spoke of it t o the  Pres iden t, who did  no t th ink  i t necessary 
th at  they  should be communicated.” 88

Adams gave no indication  either  of approval  or disapp roval  of Monroe’s re­
sponse. Twelve weeks late r, on the 6th of April 1818, Monroe changed his mind 
and did submit the documents to the Senate.87 Though it  would seem probable 
th at  his Secreta ry of Sta te advised him to do so. there is actually no evidence 
on the  ma tter. By the same token, the re is no evidence that  Adams ever agreed 
th at  submission was unnecessary.

In layin g the Rush-Bagot correspondence before  the Senate, Monroe w ro te : “I 
subm it it to the  consideration of th e Senate , w hether  th is is such  an arra ngemen t 
as the  Execu tive is competent to enter  into, by the  powers vested in it by the 
Constitution, or is such an one as  require s the advice and consen t of the Sen­
ate .” 88 Monroe did not indicate  the  pa rti cu lar  constitu tional clauses that  he be­
lieved might  give to the execut ive a power  to make an agreement of this kind on 
his so’e auth ori ty,  nor did he cite any  precedents  or stat ements supporting such 
a view. It  is fan tas tic  to argue th at  Monroe’s doubts  (seemingly shared by no 
one e lse) constitu te “persuasive  evidence of the  intentions of the frame rs of the 
Constitu tion” to  the effect tha t “not even a ll impor tan t agreem ents were required 
to be subm itted  to the Senate.” 80 This argumen t becomes doubly fanta sti c when 
one remembers that  Monroe (he re classified  with the framers)  was not a member 
of the Convention which dra fted the  C onst itutio n and that  he voted aga inst it in 
the  Virginia rat ify ing  convention.

In any case, the Senate prom ptly  decided the  matter , giving sho rt shrif t to 
Monroe’s doubts. A week afte r the  Pr esiden t submitted  the documents,  the Senate

81 See th e  mem oran du m of 5 Feb. 19 76  fro m A rt h u r W. Ro vin e, A ssi st an t Le ga l Ad vi se r 
fo r T re a tv  Af fa irs , D ep ar tm en t of  S ta te , tr an sm it te d  to  Sen at or  Jo hn J.  Sp ar km an  as  a 
re piv  to  a mem oran du m fro m th e  Sen at e Office of Leg is la tive  Co un se l. Co ngressi onal  
Rec or d,  17 Feb. 1976, pp.  S1 6S 7-S1 69 2,  a t S1 68 8-S1 6S 9.

•s Am er . S ta te  Pa pe rs , p. 203: M ill er , Tre at ie s,  p. 650 ; W ar  Ves se ls . p. 10.
83 M ill er  Tr ea ties , pp . 64 5- 64 7 ; Am er . S ta te  Pa pe rs , pp.  20 5- 20 6 ; W ar Ve ss el s,  pp.  

13 -1 4.
m  4 mer . S ta te  Pa pe rs , pp . 206—207 : W ar  Ves se ls,  p. 14.
65 John  Qu incv  Ad am s. M em oirs , ed. C. F. Ad am s, vol . IV  (P hil ad elp hia , 18 75 ),  p. 42. 

M ad iso n did a t le as t m en tion  th e  ag re em en t in  hi s mess age on 2 Dec. 1817. Amer . S ta te  
P av er s,  p. 129, par ag ra ph  2.

M .T. O. Ad am s, it em oir s,  vol . IV. pp.  41 -4 2.
07 S en at e,  E xe cu ti ve  Jo urn al , vo l. I l l  (W as hi ng to n,  18 29 ), pp.  13 1- 13 2 (6  Ap ril  18 18 ).
69 R ov ine, mem oran du m of  5 Fe b. 1976 (a s ci te d in  no te  61 ab ov e) , p. S1689, col. 1.
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Committee on Foreign Relations reported a resolution in the form ordinari ly 
employed for treaties , and on the 16th of April 1818, the Senate resolved (with 
two-thirds of the members present concurring) “to approve of and consent to 
the arrangement” and to “recommend th at the same be ca rried into effect by the 
President.” 70 On the 28th of April 1818, President Monroe publicly proclaimed 
tha t the “arrangement,” wi th every one of its st ipulations, “has been duly entered 
into, concluded, and confirmed, and is of full force and effect.” 71 He did not 
refer to it  as a treaty , but he did cite Senate approval in one of the “whereases.” 
Wallace McClure, author of the standard work on International Executive Agree­
ments and himself an officer of the State Department, declared unequivocally 
tha t the agreement was, by the Senate action, “converted into a trea ty.” 72 Though 
historians generally agree, a recent State  Department memorandum remarks 
slightingly tha t “this view has not been accepted.” 73 By whom and for what  
reasons the view has been rejected is not stated, but one can make a guess.

The decision of the Senate in the matter of the Rush-Bagot Agreement exempli­
fies quite clearly the distinction intended by the framers of the Constitution be­
tween a trea ty and a short-run agreement designed to deal promptly but 
temporarily with an immediate problem.

Properly speaking, an executive agreement is an agreement by the executive 
as to the way he will use his executive powers in a present situation. It may 
create an obligation for which the people whom he represents may find 
themselves liable, but it cannot be regarded as a solemn national commitment 
entered into by them. To a certain extent it may bind the successor in office 
of the part icula r executive who makes it,  but essentially its duration is tempo­
rary. To convert it into a national commitment by which the people bind 
themselves and thereby all thei r agents, present and future, it must be made 
with their participation by their legislative representatives. This, I submit, is 
what the constitu tional word “trea ty” was intended to signify.

CONCLUSION

The one clear precedent tha t can be derived from the events surrounding the 
Rush-Bagot Agreement is tha t the Senate has a right to decide whether an 
international agreement ought properly to be a trea ty and must therefore  be 
dealt with as such. This, of course, is a central  principle of Senate Resolution 
486, which is before this Committee. In my judgment, section 4(a ) (1), which 
authorizes a “sense of the Senate” resolution announcing tha t a parti cula r inter­
national agreement constitutes  a treaty and should be submitted as such, is 
supported by the Rush-Bagot precedent, and is a legitimate means of fulfilling 
the intent of the framers tha t international commitments should be made only 
with legislative participa tion. The provision is supported by reason as well. 
The requirement  of advice and consent is  one of the checks tha t the Constitu­
tion provides against executive usurpation. It  would be utterly unreasonable  
to allow the executive to decide for himself whether and when the check may 
be by-passed. It  would be like allowing the prosecutor to waive the const itu­
tional rights of a defendant.

The ultimate check with which, from time immemorial, legislatures in the 
Anglo-American tradit ion have been endowed, is the power of the purse. To 
harness this to the enforcement of the Senate's right to give or refuse advice 
and consent, as section 4(b) (1) does, seems to me undeniably constitutional.

The proposed Senate rule by which appropriations could be blocked on a 
point of order if designed to carry out an agreement tha t the Senate has indi­
cated it will not implement unless put in the form of a treaty , seems to me 
likewise constitutional, in view of the unqualified grant to each House of the 
right  to “determine the Rules of its Proceedings.” 74

In conclusion, may I say, with all due respect, tha t Congress seems to me 
to play into the hands of the executive by allowing discussions of these matters 
to proceed solely on the basis of the concept of the “separation of powers.” An 
equally vita l principle of the Constitutional system is the concept of “checks

70 Senate,  Execu tive  Journa l, vol. Il l,  p. 134.
71 Amer. Stat e Papers, p. 207.
7 2Wallace McClure, International Exec utive Agreements (New York. 1941 ), p. 49. 
73Rovine, memorandum of 5 Feb. 1976 (as cited in note 61 above), p. S16S8, col. 3,

footnote .
74 U.S. Constitution, Art. I, Sec. 5, cl. 2.



and balances.” Neither phrase appears in the document itself, hut both occur 
side by side in virtua lly every discussion of the Constitution from the time of 
its formation to the present. Though often trea ted as synonyms, the two are 
in fact competing concepts. So far  as the relationship of the judiciary to the 
political branches is concerned, the concept of separation of powers is, and 
ought to be. absolutely controlling. But in the relationship between the legis­
lative and the executive branches, the concept of checks and balances was in 
reali ty given primacy by the framers. The power of the President to veto an 
act passed bv both Houses of Congress is an intrusion of executive power into 
the legislative realm, as the writers in The Federalist frankly conceded. But 
any argument to the effect tha t a presidential veto is unconstitutional because 
it is in violation of the principle of separation of powers would be laughed out of 
court. The fact tha t the veto is authorized by the Constitution is a sufficient 
answer to any contention based on a vague and abstract theory. The right  of 
the Senate to refuse consent to an international agreement tha t it considers 
to be a treaty is a limitation on executive discretion and thus in a sense an 
intrusion upon executive power. It  is a sufficient answer to the charge tha t it 
violates the principle of separation of powers to say tha t it is a right explicitly 
granted in the Constitution.

It  would be desirable, in my opinion, for Congress to invoke, deliberately 
and consistently, the doctrine of checks and balances as an offset to the invoca­
tion by the executive branch of the doctrine of the separation of powers. It  
might prove helpful for the Subcommittee on Separation of Powers of the 
Senate Judiciary  Committee to be re-named the Subcommittee on Constitutional 
Checks and Balances. There is as much constitutional warrant  for the one 
term as for the other. The essential point is to make clear to the American 
public tha t recent measures adopted or proposed by the Senate and the House 
are not unconsti tutional usurpations of executive power. Quite the reverse. 
Measures like the one under discussion today are attempts to make effective 
the checks tha t the framers intended the two Houses to exercise. The ultimate 
purpose of all such checks is to prevent any branch of government (in this case 
the executive branch) from destroying the balances of the Constitution by 
absorbing to itself  the powers tha t the framers deliberately distribu ted among 
the several branches—as in part icular they were careful to distr ibute  and 
balance and check the most portentous powers of all, those of war and peace.
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STATEMENT OF PROF. RICHARD A. FALK, PRINCETON U NIVERSITY, 
PRINCETON, N.J.

Mr. F alk. Thank you, Mr. Chairman. It  is a great privilege for me 
to have this  opportuni ty to present my views on the questions before 
this committee. And I would, with the chairman 's permission, dep art 
from my prepared statement, to a considerable extent, at  least, in t ry ­
ing to make a more effective introduction for the purpose of questions 
and discussion. B ut I would like to have my prepa red statement intro­
duced into the record.

Senator Clark. Both statements will be put in the record.
Mr. F alk. Let me say at the outset tha t I think it  is very important, 

as Senator Case emphasized in his remarks, tha t this  committee pers ist 
in its efforts to rehabi litate a proper constitutiona l balance between the 
legislative and executive branches with respect to foreign affairs. And I  
think tha t the issues, that  were raised to public prominence ini tially by 
the controversies arising  out of the Vietnam period, reveal structural 
imbalances of a very fundamental sort, which will require, as both 
Senator Case and Senator Clark  indicated, a very persistent and per ­
severing effort, which—it is not clear—which will be successful.

WIIAT RELEVANT CONSTITUTION DEPENDS ON

In my opinion the fundamental context of Senate Resolution 486, 
Mr. Chairman, is really a question of how relevant the Consti tution 
can be made in relation to a very fundamental failure over the years to 
maintain the intention of the framers  with respect to both separa tion 
of powers, and checks and balances in foreign affairs.

I believe the  prospect for restoring  the constitutional conception in 
foreign affairs is dependent on a much higher degree of executive co­
operation, than has so far been present. I t is important  to note tha t 
almost any independent assessment of the constitu tional experience 
with respect to separation of powers and checks and balances, Mr. 
Chairman, would agree tha t th is imbalance has developed. And vet a t 
every step of the way the executive branch has struggled to m ainta in 
every aspect of its inflated control over foreign affairs. Such bureau­
cratic loyalism is incompatible with the whole notion of a living Con-



34

stitu tion and a resilient Constitution, which really depends upon a 
cooperative appreciat ion of a given situation among the branches of 
government. In  a constitutional tug-of-war the results of reform efforts 
are likely to be disappointing to al l parties.
. And i t is not only a ma tter of executive opposition to these congres­

sional initiatives. It is also a failure of executive practice, Mr. Chair­
man, to comply with even the modest reform measures that have taken 
the form of legislative enactments in recent years. One is led to con­
clude that the executive branch has refused to accept formal legislative 
action, Mr. Chairman, as a sufficient mandate for changing its pa t­
terns of practice, which have given rise to these legislative efforts.

And therefore  it seems to  me tha t the whole prospect of a resilient 
Constitution in this area is crucially dependent on congressional in­
sistence upon request for enactments they have already made. And 
therefore I think one has to view, as somewhat discouraging, the 
failure  of Congress itself to take seriously, for instance, the War 
Powers Act in the context of the Mayaguez incident May 12, 1975; 
in tha t setting a popular Pres ident ial initiat ive provided an ideal 
instance where Congress could have acted without much difficulty of 
a practica l sort, as if they really meant the consultative provisions 
of the War Powers Act. But instead they acquiesced, it seems to me, 
in a very perfunctory reporting  to Congress of steps that  were already 
undertaken and they more or  less confirmed the compatibil ity of tha t 
Presidentia l procedure in  Mayaguez with the War  Powers Act, even 
though on the face of it, to me at least, it is very fundamentally 
inconsistent with the spir it of tha t legislation.

And the same failure  perta ins to one of Senator Case’s important 
legislative contributions, namely, the requirement that secret executive 
agreements be transmi tted to the Senate Foreign Relations Committee 
and the House Foreign Affairs Committee. I think th at the failure of 
Congress to object, in a significant way, to the failure by the President 
to transmit the Xixon-Thieu understandings—which established a 
commitment by the United States  to reintervene in the Vietnam 
War—illustrates  acquiescence in executive behavior violative of legis­
lative enactment.

And so, I think it is very important in this process—this process 
of trying to rehabil itate the constitutional arrangement—that Con­
gress itself be constantly encouraged to take its own actions very 
seriously, particularly when tested in these kinds of circumstances.

The thi rd aspect of the resilience of the Constitution, which seems 
important to deal with as directly  as possible, is the inconsistency 
between the obvious intent  of the constitutional arrangement , as I 
think has been very definitively articulated by Professor Bestor and 
which I fully agree with, and the constitutional practice tha t has 
emerged, not only in the post-World War  II  period but really over 
the entire  course of American history.

It  is helpful to recognize tha t for a very long period of time two 
conditions prevailed tha t reinforced this process of erosion of the 
original constitutional arrangement-----

The Chairman. Would you mind if I asked you a question at this 
point?

Mr. F alk. Please, sir.



35

CO NS TIT UT IONA LIT Y OF WAR POWERS RESOL UTION

The Chairman. Before we ge t too far away from the War Powers 
Act, I  have one question. One of  the principal movers of tha t act was 
John  Sherman Cooper. I believe there were about three or four  who 
actually sponsored the act, and Senator Cooper was one of the leaders. 
He told me later that  he had serious doubts as to the constitu tional ity 
of the War Powers Act. He felt it imposed upon executive powers 
and he was not certain t ha t we had the right to do i t. Wha t would be 
your comment on that  ?

Mr. Falk. Well, of course, t ha t is a complex and difficult question, 
Senator Sparkman, and long, learned articles have been written on 
both sides of the consti tutional issues emanating  from the W ar Powers 
Act. My own judgment is that  the act is a fully constitutional attem pt 
to restore the role of Congress war declaring power and, if anything, 
is an insufficient execution o f such inten t: Tha t is, it does not go .far 
enough, it seems to me, in rehabilit ating the original  in tention, which 
was not to allow the President  by his independent  a uthority, Senator, 
to commit the Nation  to war. I think tha t is the essence of what 
vesting the war declaring power in Congress sought to accomplish. 
And I think the War Powers resolution is a kind of compromise be­
tween restoring tha t war declaring  authority, and recognizing the 
desirabili ty, or at least the alleged desirability, of entrusting  the 
executive branch with a lot of war init iating discretion.

My own view is that  tha t war init iating discretion remains far too 
unrest ricted in the War Powers  Act : The act never refers, for in­
stance, to the  United Nations Charter or to the commitments of in ter­
national law, which should, it seems to me, constrain the war ini tiating 
competence of the President. Because the Charter, for instance, is a 
trea ty—a validly ratified trea ty—tha t should provide par t of the 
framework within which the President  acts. I would have liked to 
have seen those constraints confirmed within  the context of the War 
Powers Act.

So. my direct answer to  your question is t ha t the  Wa r Powers Act 
is certa inly constitutional and, if anything, needs to be supplemented 
by stronger  legislation.

Senator Case. Would the Senator yield ?
The Chairman. Yes.
Senator Case. To permit th is comment ?
The Chairman. Yes.

CO NS TIT UT IONA L OBJEC TIO NS TO WAR POWERS ACT

Senator Case. A s I  recall, Senator Cooper later expressed concerns 
in regard to this act, which were also Senato r Hum phrey’s and others, 
were that it gave the Presiden t auth ority  beyond the autho rity g ranted 
in the Constitution and it was apparently a kind of dangerous invi­
tation to the President to take  init iatives which would inevitably lead 
the country into a position from which we could not extricate ourselves 
without a war.

I should only add, as regards myself. I  supported it as an effort to 
deal with a very difficult question, but I still recognize the valid ity o.f 
these questions and the rightness of the concerns.
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The Chairman. As I understand it. the Constitution imposes on 
the Congress the task of making war, of declaring war, of takin g the 
Nation into war, of appropr iating money for war. But the War 
Powers Act indirect ly recognized the righ t of the President to start  
war without asking Congress to declare war. It  seems to me th at it 
may be that tha t was the basis of Senato r Cooper’s thoughts; tha t is, 
tha t it was relegat ing a plainly stated  p ar t of the Constitution to the 
exercise of the President ’s discretion.

I believe it had another feature, about which there may be some 
question, and th at is requiring the President to consult with Congress 
on the actions taken. There has always been a question in my mind as 
to whether or not we could require the President to consult with 
Congress. I t seems to me we can ask him to discuss these things  with 
Congress, but I am not sure we can require him to consult with the 
Congress before action. I  would like to hear your comments on those 
things.

Mr. F alk. Well, I think tha t difficult issues are raised here by the 
effort to st rike a compromise between the  puri ty of the  constitutional 
principles and the practicali ties of operating  in a contemporary world. 
I think th at is what the underlying tension here is; it is between those 
constitutional principles and a kind of consensus as to what practica l 
imperatives require. And something like a consultation provision is 
an attempt to deal reasonably in the middle ground between imposing 
w’hat  may seem to be an overly rigid set o f constrain ts on executive 
authori ty, and acquiescing in the complete executive usurpation of the 
congressional role. And tha t is why, because one is trying to strike that 
balance between principle and practicality , the resilience of the Con­
stitution really does presuppose tha t the executive branch will also 
accept in good faith reasonable efforts to strike a balance in the middle.

As fo r the other part of your question, Senator Sparkman, i t seems 
to be an instance where some Senators  were concerned—and I  think  
properly  concerned because the war power is such an ultimate power— 
with an operative abridgement of congressional role in the format of 
a legislative enactment tha t was designed to rehabil itate it. And so 
you have the irony of two sets of constitutional objections: those tha t 
came from the most ardent congressional advocates of rehabilitation of 
the congressional role with respect to the war declaring power, and 
those in the executive branch who objected to any a ttempt at bridl ing 
Presidential discretion and flexibility. What emerged was a rather con­
fusing constitutiona l discussion because these two kinds of objections 
were not generally distinguished in a clear wav.

And I  think  ideally there is room here for a more adequate definition 
of the congressional role with rega rd to the war init iating and war 
sustaining  procedures. Also present here is the contemporary problem 
of avoiding declarations of war so as to make the  conflict more readily 
susceptible to a negotiated solution. It  may be important to search for 
new modes to enable congressional part icipation to be harmonious 
from a constitutional perspective without being an irri tan t in foreign 
affairs.

I know Professor Bestor also would like to comment on these issues.
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counterbala nce for recent  delegations  of power to execut ive

Mr. Bestoil I should like to comment on the final point made by 
Professor  Falk—namely, tha t recent delegations of vast powers to the 
executive (a development unforeseen by the framers)  require a 
counterbalance in the form of streng thening the constitutional checks 
upon executive power, perhaps  in ways likewise unforeseen by the 
framers.

It  is obvious t ha t the problems of  Government are far more com­
plex than in 1787, and tha t situations constantly arise tha t must be 
met far  more quickly than  in the days of slow communications and 
leisurely responses. As a consequence we have accepted very generally 
the delegation of permissive and discretionary powers to the execu­
tive tha t go far  beyond anyth ing contemplated by the  framers. One 
of their  fundamental principles, tha t of check and balances, is, how­
ever, still as essential today as i t was then, if we are to enjoy a free 
society.

The unprecedented trans fers or delegations of power to the execu­
tive branch represent innovations upon the original constitu tional 
system. If  we are to accept them—as we have—then we must be pre­
pared to accept innovations tha t will restore or preserve the balance 
which the framers considered imperative. The procedures embodied 
in the War  Powers Resolution of 1973 (87 Stat. 555), in the proposed 
Treaty  Powers resolution now before us (S. Res. 486), and in certain 
similar measures pending in the House of Representatives, do involve 
certain innovations. Unless they can be shown to contravene specific 
provisions of the Constitution, the constitutionality of such innovative 
procedures must be judged by the same criteria  tha t we apply to the 
innovative procedure of  delegating power to  the President. The  la tte r 
is justified by the argument  tha t prompt executive action may be 
necessary to safeguard the constitutional system itself agains t sud­
denly emerging dangers. Innovative checks upon unilatera l executive 
action are equally defensible on the ground tha t they are necessary 
to safeguard the constitutional system agains t the slower but more 
insidious dangers of executive usurpation.

The concentration of power in the hands of one branch of Govern­
ment is. of course, the danger agains t which the doctrine of the sepa­
ration of powers is intended to guard us. I f the power to make trea ties 
is a power shared by the President  and the Senate (as it is),  then 
the bypassing of the Senate by the President in the matt er is a 
direct violation of the principle of the separation of powers. A 
different argument is often advanced by the executive branch, which 
maintains tha t any interference by Congress with the conduct of 
foreign affairs bv the President breaches some supposed wall of 
separation between legislative and executive author ity. This int er­
preta tion misses the real thrust  of the doctrine of the separa tion 
of powers. A separa tion of powers, said Madison in the 47th num­
ber of the Federalist , does not mean that the different depar tments 
of government “ought to have no part ial agency in, or no controul 
over the acts of each other.” In fact, he continued in the next
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number, “unless these departm ents be so far  connected and blended, 
as to give to each a constitutional controul over the others, the degree 
of separation  tha t the maxim requires as essential to a free govern­
ment, can never in practice be duly maintained.” Usurpa tion of 
power by one branch was the crucial matter . “I t will not be de­
nied, ’ said Madison, “tha t power is of an encroaching nature,  and 
tha t it ought to be effectually restrained .from passing the limits as­signed to it.”

Because of the ambiguity of the term “Separat ion of Powers” 
(vh ich is often erroneously invoked to deny the power of one branch 
io effectively check the encroachments of another),  the constitutional 
intentions of the framers are fa r bette r understood if examined in 
terms of the  concept of Cheeks and Balances. Neither  phrase  appears 
111 the ( onst itution itself, but both figured in most contemporaneous 
discussions of it. Though used side bv side, the two concepts are not 
in fact synonymous. The power of the President to veto an act of 
Congress is an obvious illust ration  of the principle of Checks and 
Balances. I t can be reconciled with the doctrine of the Separat ion of 
Powers only if Madison's definition of the latt er is accepted, for the 
veto means th at one branch is exercising a “partia l agency in ” and a 
“controul over” the acts of the other. It  means (to quote another of 
Madison s phrases) that  the two departments are “connected and 
blended ’ so as to give each “a constitutiona l controul” over the other. 
In the t rea ty clause the Executive and the Senate are “connected and 
blended” in exactly the same way. To attempt to bypass the Senate 
in the making of internat ional agreements is as flagrantly unconstitu­
tional as would be an attempt to bypass the President in the enact­
ment of a law. Yet the efforts of the two Houses to prevent a u surpa­
tion of their powers by means like those embodied in the Treaty 
Powers Resolution are always countered by the executive branch with 
an invocation of the doctrine of the Separat ion of Powers, employ­
ing a definition of the latte r which is totally  a t variance w ith the one 
contained in the writings of the framers.

The constitutional position of Congress in the matter of foreign 
relations would be far  better understood by the American public if  
discussions were conducted in terms of the clear and easily grasped 
idea of Checks and Balances rath er than in the vague and highly 
ambiguous idea of a Separation  of Powers. Congress plays into the 
hands of the executive branch by allowing the latter always to dis­
cuss foreign relations in terms of a concept of the Separation of 
Powers that  excludes the legislative branch from active involvement, 
while discussing domestic affairs in terms of a concept of Checks and 
Balances tha t automatically sanctions the Presidential veto.

As a first step in making the issues clear to the American public, 
if might, be helpful if the Subcommittee on Separation of Powers o f 
the Senate Judiciary Committee were to be renamed the Subcom­
mittee on Constitutional Checks and Balances.

EX TE NT  OF POPULAR SUP POR T FOR CONGRESSIONAL ASSERTIONS

Senator Case. Could I throw in a question here? I don't mean 
necessarily to have it  answered or discussed at this moment if it is 
not convenient to either of you, but a factor  which is not, I think,
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generally introduced in theoretical or academic discussions of these 
questions is, namely, to what extent the country will supp ort asser­
tions by Congress or its committees—in th is case the Foreign Rela­
tions Committee—and how far will the Congress itself support us if 
we object to certain actions and how far is it desirable in par ticu lar 
circumstances to insist  upon the prerogatives tha t are established in 
the Constitution or seem to be ?

This whole question of making a Government work and a Consti tu­
tion work has to take into account popular support and popular feel­
ing, to a degree which I think is sometimes put aside by people in 
discussions of what ought to be. This is really the basic test.

Take the Mayaguez  situation and others. I  don't  think there is 
much doubt tha t there was a great outraged feeling on the part of 
the American public. The Mayaguez incident came at a time when 
nerves were raw and feelings were in such a state that  it was im­
possible not to asser t the  authority of the United States. Questions as 
to the way it was done and its wisdom and whether the facts justified 
part icular actions are  not quite the  point. The fact is th at it was fe lt 
we could not take this kind of th ing any more and it was a good idea 
for us to let the world know this fact, even at the cost of some rough 
handling of individuals and of people.

This popular feeling always enters into this whole question. I 
wanted to throw that  out for your comments, because sometimes in 
insisting upon too nice or too precise or too rigid  a set of rights and 
the enforcement of them, you can destroy the right itself. Tha t is a 
pa rt of the whole operation of government, isn’t it ?

Mr. Falk. I thin k your point is very well taken. Senator Case. I  
did use the two examples, which I gave, as ones that I thought were 
relatively painless from the point of view of public acceptability. In  
the Mayaguez context, whether righ tly or wrongly is not here the 
question, there is no doubt tha t Congress supported the Presidential 
initiative. I t was merely a matte r of whether the executive branch was 
going to use milita ry force in a way that  evaded the consultative p ro­
cedure. There was nothing in the context of the situation, Senator,  
tha t was inconsistent with recourse to the consultative mechanism 
envisioned by statute. There could have been a truncated form of  con­
sultat ion if time was of the essence. But what  seemed evident to me 
was a more or less deliberate reassertion of unilate ral presidential 
prerogatives directly in conflict with the whole notion of strik ing a 
balance between prac tical ity and principles, which I think  the con­
sultative arrangem ent tried to accomplish.

Senator  Case. I  don' t disagree with you at all. but  you a re always 
going to have the executive taking advantage of a situation  in order  
to do that. Who knows what is r ight  ? There were some protes ts made. 
But  I  don’t think there would have been any attention paid if much 
had been made of the lack of consultation.

Would it not perhaps be a little  better to pretend tha t there had 
been consultation, than  to make a point  of it in th at circumstance?

Mr. Bestor. I  agree with the Senator  on the importance of public 
opinion in these matters . One can, I  th ink, criticize Congress for not 
always having made clear to the public exactly what it  is try ing  to 
accomplish when it defends its rig ht to a decisionmaking role in foreign 
affairs. Too often the  public feels tha t what is at stake is simply the
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speci al prerog at ive of some leg isl ati ve  body. I t  is im po rtan t to make  
clea r th a t wh at  is at  sta ke  is th e pub lic  in ter es t in mak ing sure  th at  
dec isions fo r wa r and fo r peace are  made no t by one ma n bu t on the  
basi s of  a meeting o f mi nds am ong the diverse  rep res entat ive s of the  
people.

I f  t hi s can  be m ade  c lear, Congress wou ld more fre qu en tly  captu re 
the im ag ina tio n and su pp or t of  pub lic  opinion—not, pe rhap s, in the  
dr am at ic  si tua tio ns  that  th e Pr es iden t can so easily  e xploi t, bu t in the  
lon g ru n,  when the  fu tu re  course of the  Na tio n in wo rld  affa irs, and  
the  costs an d sacrifices involved, are  being cons idered.

congress’ power to require president to consult

The Se na tor  has wonde red  wh eth er Congres s rea lly  has pow er to 
req uir e the  Pres iden t t o consult . Co ns tituti on all y spe aki ng , I am sure  
th at  i t does, if  it  h as the  will to  req uir e it. The trea ty  clause, wi th its  
pro vis ion  f or  “advice  an d c ons ent ,” seems to me to  em pow er t he Sen ate  
to ins ist  t hat the  Pr es iden t seek its  advice, dir ectly , an d con tinu ous ly.

One  g re at  h istor ica l mista ke , as I  see i t, was made by the Senate in 
its earlies t yea rs, when it  rebuffed Pr es iden t Washin gto n as he tri ed  
to es tab lish a p roc edu re f or  fac e-to -face consul tat ion  between the  Pre si ­
dent an d the Senate abo ut fu tu re  t re aty neg otiatio ns.  In stea d of mee t­
ing  w ith  him , in the  c ha racte r of  a pr ivy council or a counc il of sta te,  
as t he fra mers seem to me t o have i nte nded, the  Senat e ref used to di s­
cuss the issue s wi th the  Pr es iden t dir ectly , and ins isted  th at  it must 
meet  a part  fro m him  to make its  decis ions, whi ch it wou ld the n com­
mu nicate  to  him. Th e Sena te th us  fo rfe ite d a role th at  it  migh t have  
pla yed—an d th at  I  believe the fra mers int ended it  t o pl ay —of  regu ­
la rly disc uss ing  w ith  th e Pr es id en t in per son  the  l ong-r ange  problems 
of for eig n policy, advis ing  him  on immedia te moves to be made, and 
dra ft in g (o r a t lea st a pp roving ) the  instr uc tio ns  to be issued to A meri ­
can envoys abroad .

Th ough  I  have no hope th a t th is  kind  of  con tinu ous , face-to -face 
consult ation  can  be re vived an d res tored in  my life tim e, I  do  hope th at  
de libera te moves will  b egin  to be m ade i n th is direct ion . I n  pa rti cu la r 
I hope  th at men  interest ed in forei gn  affairs  will beg in to  reco gnize th a t 
the words  “adv ice” an d “co nse nt” are  two words, and th at  they  do not 
mean t he  same thi ng . “Ad vic e” is s ometh ing  given  w hile decis ions  are  
sti ll to be made. “C ons ent” is so me thing given a fter  dec isions have  been 
reache d an d have been ca rri ed  to some kin d of conc lusion th at  must 
be accepted o r rejecte d.

Se na tor Clark. Professo r Fa lk , do you want to continue your 
tes tim ony ?

INCO NSISTENT CONSTITUTIONAL TRADITION

Mr.  F alk . Yes. Tha nk  you.  Pr ofessor Be sto r’s co mment  jus t now 
real ly is a v ery  excel lent  i llu st ra tio n of  the basic  p oin t t ha t I  was t ry ­
ing  to m ake  ear lie r; nam ely , th at t he  de pa rtu re  from  the consti tut ion al 
ar rang em en t env isioned by the fra mers is not  ju st  a m at te r of recent  
prac tic e, bu t was in iti ated  alm ost immedia tely  af te r the  Co ns titu tion 
was  ad op ted  and th at , th erefore, one does have t his  un fo rtun ate rea lity 
of  a long, accepted co ns titut ion al  trad iti on  th at  seems cle arly inc on­
sis tent  wi th  the  str uc ture  of  the Co nstituti on  as in iti al ly  envis ioned.
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This reality  is pa rt of the reason it is so difficult to restore a constitu­
tional balance without, Mr. Chairman,  a  st rong measure of executive 
cooperation in the process. Such a difficulty is accentuated because the 
constitutional provisions, those provisions dealing with foreign affairs , 
are scanty and indefinite to begin with.

As a consequence there is a great deal of room for discretionary 
interp retation of what is intended in the Constitution. And, indeed, 
patterns of in terpretation have evolved in a way that seems to violate 
the most fundamental aspects of constitutional principle. W hat I have 
been try ing to suggest in these general remarks, Mr. Chairman, is that 
we are really confronted by a very fundamental question as to whether 
the Constitution is adequate in the area of foreign affairs, as now 
formulated and interpreted. And it seems to me tha t these series of 
legislative attempts at rectify ing the imbalance provide a test of 
adequacy. If  these efforts fail to reshape patte rns of a practice tha t 
have emerged part icularly  in recent decades then tha t would suggest 
to me a real failu re of the Constitution as formulated and interpreted 
to serve the best interes ts of the American people, as well as the  needs 
of the  United States and the  world, in re lation to the critical subject- 
matter of foreign policy.

Obviously a very fundamental issue is at stake. And although one 
hesitates to use the  word “crisis,” because crisis has been so misused, it 
does seem to me th at,  looking back on what has happened over this  
period, no t only with  respect to the war power and the t reaty power, 
but in relation to the whole underlying conception of separat ion of 
powers and checks and balances, it does seem it is a situation of 
struc tural crisis. And it remains to be seen whether these moderate 
attempts of Congress will be sufficient to resolve this crisis.

IM PO RTANCE OF  E M PH A SIZ IN G  C O N T IN U IN G  IM PL E M E N T A T IO N  OF  
CO NG RE SSIO NA L IN IT IA T IV E S

And in tha t regard , I would respectfully  suggest to  Senator  Case 
tha t I think tha t a high price is paid by pretending tha t the execu­
tive—well, not pretending for  “pre tending” is too strong a word—but 
by acting as if the executive is complying with these moderate legisla­
tive attempts at restoring the balance, Senator, when indeed there is 
noncompliance. Such acquiescence signals, it seems to me, to the public 
and to the President  tha t the constitutional constra int is not terr ibly  
serious; tha t it is really rhetorical  in large pa rt;  and tha t when th e 
rhetoric is tested in any kind of crucible, any crucible tha t includes 
some practical pressure, then the practica lities overwhelm the 
principles.

I think  this  is the wrong kind  of message, particularly at this time, 
to convey to the public and to the President. So I  do feel tha t energy 
should be devoted to assure compliance with these congressional in itia ­
tives once enacted.

Let me turn  now briefly to Senate Resolution 484, which I thin k 
deals in a very intelligent way with one o f the areas of imbalance, 
namely, the  circumvention of the trea ty power by reliance on execu­
tive agreements th at  don’t necessitate any kind of congressional pa r­
ticipation whatsoever.
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RATIONALE OF SENATE RESOLUTION 4 84

Now, again, the difficulty here is that  the Constitution is not self- 
evident as to the appropriate scope of independent executive authority 
to making  agreements. I think  there is no question—and this underlies 
the whole rationale of Senate Resolution 484—that the original con­
stitut ional  intention was to require reliance on treatie s to form signifi­
cant national commitments. Otherwise, it would have made no sense 
to think, as the framers clearly did think, that the notion of separation 
of powers was being applied in the context of national commitments.

But what has evolved over time and has not been consistently chal­
lenged, it seems to me, is the degree to which executive agreements 
dealing with significant commitments, Mr. Chairman, can nevertheless 
be made and regarded as valid. AIv own view is that the situation is at 
the present time an area of constitutional indeterminacy; it is not 
clearly unconstitu tional for the President  to seek to make significant 
nationa l commitments by relying on executive agreements. It  is not 
clearly unconstitutional because of the failu re of the origina l constitu­
tional intentions to be implemented over such a long intervening  
period. I t is undesirable that such intentions haven’t been realized and 
it is also undesirable tha t the executive branch does not want to have 
them realized in the present sett ing and continues to resist efforts, like 
the one embodied in this resolution, tha t I think  would reasonably 
restore the original  const itutional  conception.

There are three  sets of questions posed by Senate Resolution 484: Is 
it legally sound ? Is i t wise, as a mat ter of prac tical policy ? W ill i t be 
effective in operation ?

LEGAL SOUNDNESS AND WISDOM OF S. RES. 4 84

As far as being legally sound is concerned, it  seems to me there is 
no substantial grounds for objection to this resolution. Of course, con­
gressional rulemaking has to be carried  on in conformity to the Con­
stitution , but this resolution seems clearly in conformity with  the Con­
stitution . And even if it incorporates a view of the treaty power, of 
the exclusivity of the t reaty power tha t is different from the view that 
the executive branch holds, it seems to me that no substantial objec­
tion can be against an internal  Senate rule with regard to the scope 
of the trea ty power.

WISDOM OF RESOLUTION

The wisdom of this kind of Senate resolution seems to me in general 
to be very grea t because i t does help to restore balance and it helps to 
convey to the President a sense tha t adverse consequences of a prac­
tical sort could result from his failure to adhere to this procedure. So 
in th at sense it  is an important step beyond the national commitments 
resolution, because it does tie the Senate’s in terpre tation  of the trea ty 
power to fur ther action in support of its view, thereby providing a 
sanction of sorts.

CLASSIFYING ALL SIGNIFICANT  COM MITMENTS AS TREATIES QUESTIONED

Bv taking the fur ther  step in Senate Resolution 484 the Senate ex­
presses the seriousness of its intention. Aly only concern involves the
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dra ftin g of the resolution in its present form. In this respect, I feel 
tha t this language may be too rig id, Mr. Chairman, to the extent t ha t 
it automatically classifies all significant international commitments as 
“treaties.”

I think th at in certain situations—and I tried  to illust rate this pos­
sibility in my prepared  statement—such as an armistice agreement 
tha t includes a reconstruction aid provision, it  would probably be un­
desirable for the reasons, or part ly for the reasons, which Senator Case 
alluded to earlier ; namely, it would lie totally unacceptable to the pub- 

- lie to prolong a war in  order to go fully through the treaty  process, Mr.
Chairman, in  order to get advice and consent in the standard constitu­
tional form.

Therefore, I thin k tha t it  would be important to say tha t Congress 
« “may classify significant internationa l commitments as treat ies,”

rather than  that  it “must” classify them.
I think  tha t the prac ticali ty—I mean, the  acceptability  within the 

Senate itself in a situation of pressure, which is hard to anticipate, 
would make th is a much more workable way of t rying to accomplish 
the basic purpose which is that in all situations—where there is not a 
case of nationa l urgency—to insist upon the trea ty power as the sole 
basis for significant national commitments.

I think the resolution would be an immense step forward , which 
one should not  imperil by taking  a dogmatic position on this issue of 
constitutional princ iple;  namely, tha t every such commitment must  
be viewed as a trea ty. In light  of the long period of pr ior inconsistent 
practice, it would be particular ly hard to persuade the public or the 
executive tha t it was unreasonable of the President  to  ignore such a 
rigid insistence th at every agreement regardless of circumstances must 
be handled via the trea ty route.

Senator Case. Air. Chairman, may I  inte rrup t at this point ? There 
is a very, very specific significance to a change such as you suggest— 
namely, of the word “shall” to “may”—in tha t you get involved in 
the whole operation of the Senate as a body. I f you say “shall,” t hen  
the Senate has to act. If  you say “may,” then the Senate can avoid 
action ami all the dilatory techniques available to prevent action may 
be brought into play  by a minor ity of Senators who may be merely « responding to downtown pressure.

We have dealt w ith the matt er by provisions for the automatic right 
of an individual  Senator to bring a matter before a committee and 
to have it  decided or to bring it before the Chamber and have it de- 

• cided in tha t par ticu lar period.
I don't disagree that the change is a good idea. I think  it is ri ght . 

But I do know, as an individual member who finds himself sometimes 
in the minority  o r even in the major ity and who is f rust rated by the 
minority, tha t we have to do something about that very specific m at­
ter. I say that  because you can hold up action in this body until hell 
freezes over, and certain ly long enough u ntil an emergency has ren­
dered any question with which you might  be dealing academic.

Air. Falk. Senator, I am grate ful for your comments on this. I 
would suggest t ha t my purpose can be accomplished by saying “shall  
unless.” So in other  words the automatic operation  would genera lly 
lake precedence and  it would require an active initiative to create an 
exception that  would remove a significant national commitment from 
the trea ty category.
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Senator Case. Tha t is an interes ting suggestion.
Mr. F alk. In  other words, i t would have an automatic-----
Senator Case. I s that  a substantive change from the way it  stands 

now’ ?
Mr. F alk. As I  understand  it, the resolution, as it stands now’, states 

tha t any significant national commitment would automatically be 
treated, and should be trea ted, as a treaty , regardless of circumstances.

DE CIDING  W H IC H  CO M M IT M EN TS SH OU LD  BE TR EA TIES

Senator Case. I don’t have the exact language of this  particu lar act 
in front  of me, but one suggestion I  contemplated, and I think I  may 
have proposed it at one time or another, is tha t it is up to the Senate 
in every case to decide whether an international  agreement is so sig- *
nificant as to require treatment as a treaty , which is in substance what 
you may be suggesting now’?

Mr. F alk. No; with all due  respect, Senator, i t is not, because some 
of the very significant commitments—such as an armistice agree­
ment—then one would still not want to apply-----

Senator Case. But who would decide?
Mr. Falk. Well, my last suggestion was that it should be regarded 

as a trea ty unless a specific in itiative , within the Senate, declassifies 
it as such.

Senator Clark. The way the legislation is drawn, there are at least 
two or three occasions, it seems to me, upon which the Congress could 
agree not to consider something as a treaty.  The first requirement 
under the resolution is for the executive to meet with the Foreign 
Relation  Committee to consult with them and to try  to determine 
whether  or not a commitment is of significance and does qualify as a 
treaty . At  that  po int clearly the committee could decide tha t i t is not 
of significance. Admitted ly there is some conflict as to what “signifi­
cance” might mean.

Second, it still would not have the effect of holding the Adminis­
trat ion to  sending it up as a treaty  unless there were a Senate resolu­
tion passed by a majo rity of the members of the Senate who so 
designated it as being significant enough to be sent up as a treaty.

But it seems to me th at in the case you cite, if I understood Pro- »
fessor Bestor ’s point earlier , tha t this resolution would not prevent 
the administration  from going ahead and negotia ting and, in fact, 
signing a peace trea ty with reconstruction clauses in it. It  would 
simply require tha t aft er the negotiations are completed, if in the *
opinion of the Senate the agreement were significant, that  it  be sent up 
as a t reaty . But you could not deny the executive branch the power 
to negotiate such an agreement.

Mr. Falk. Senator Clark , it seems to  me there are two difficulties 
tha t I see with that view. One is tha t all the flexibility in the resolu­
tion, Senator, depends on manipulating the word, “significant.”

Senator Clark. I think tha t may be the case.
Air. Falk. And you would have to manipulate it in certain situa­

tions, Senator, in such a way as i t would appear to be viola ting the 
charac ter of the commitment. For  instance, no one would contend 
tha t the Vietnam peace agreements were insignificant and yet, in order 
to get the flexibility that you say correctly is here, you would have 
to so regard them.



45

Such an approach  creates the impre ssio n th at  one does no t rea lly 
mea n wh at one is say ing.

Se na tor  Clark. Yes; I see the pro blem you raise.
Mr. F alk . An d the othe r po in t is th at if  you de fer recourse to the  

trea ty  route  un ti l the posta greeme nt stage it  may int rod uce  an un ­
ce rta in ty  into in ternat iona l n egoti ations.

I f  we use th e Vietn am  agree me nts  as an e xam ple,  Sena tor , it  seems 
ev ide nt th a t it  may no t hav e been  sa tis facto ry  to the  Vie tnam ese 
ne go tia tor s to be tol d th at th is  i s an agree ment bu t it  is go ing  to  have 
to  be ap prov ed  form ally by th e Se na te as a tre aty.  In  th at kind  of a 
ne go tia tin g sit ua tio n the othe r side may well say th at  they  will  wa it 
then  un til  the y know  it  is a firm com mitment, espe cial ly if  di str us t 
exis ts.

An d giv en t he  experien ce the y have h ad  with ------
Se na tor Case. I t is a quest ion  of  hav ing y ou r cake an d ea tin g it, too. 

Is  th at  w ha t you are  sayin g ?
Mr. F alk . Y es;  it  is ha rd . I  kno w there is no ideal solution to this .
Se na tor C lark. Can  th e P re side nt  ma ke peace by hi ms elf  ?
Mr.  F alk . Yes.
Se na tor  C lark. P rofessor  B es tor ?
Mr.  Bestor. I  have agr eed  with  alm ost  ev ery thing  th at  Profe ssor  

Fal k has sa id th is mo rning, bu t I  do view th is  last  po in t dif ferent ly.  
Ac cording  to  section 4. (a )( 1 ) of  th e Tr ea ty  Powers resolu tion, the  
pro posed  ru le and the po in t of  or de r based upo n it  do no t become 
appli cab le un til  an d unless th e Senate, b y reso luti on,  expresses i ts sense 
th at  t he  pa rt ic ul ar  i nt erna tio na l agr eem ent  in  quest ion sho uld  be  su b­
mitt ed  as a tre aty.  I f  a m ajor ity  o f t he  Senate was wi llin g, because o f 
some o ve rri ding  circumstan ce, t o waive its  r ig ht  to giv e ad vice an d con ­
sen t in trea ty  f orm  and inste ad  to  accept a pa rt icul ar  agre ement m ade 
in some othe r form, the n it  cou ld sim ply  vote down the  resolu tion . 
Moreov er, a comprom ise would  seem to be poss ible—n amely  a resolu ­
tio n th at  wou ld acce pt and imple me nt the agr eem ent  on a tem po rary  
basi s, bu t wou ld anno unce th a t before  i t could be cons idered  a pe rm a­
ne nt  com mitmen t, the agree me nt would  have to be subm itted  as a 
tre aty.  Th is,  it  seems to me, would  tak e care of the  ki nd  of  sit ua tio n 
th at  P ro fessor  Fal k h as desc ribed.

I  sho uld  ha te to see the  pro posed  resolu tion weakened by wr iti ng  
in to  it  dis tin ctions th at  might  give rise  to di la to ry  proceeding s. 

EFFECTIVENESS OF RESOLUTION IN  I’RACTICE

Mr. F alk . Le t me ju st  con clud e by mak ing a couple of  rem ark s 
about wh ethe r th is  kind  of  resolu tio n is likely  to work in  practic e. I  
th in k t hat , as I  su ggested  ear lie r i n a  d iffere nt con tex t, t hat i t w ill o nly 
wor k if  there  is a rea l ac tive comm itm ent  wi thin the Senate* to tak e 
serious ly the  legis lat ive  man da te  th at is  im pl ici t here. And  I  th ink th at  
the clima te of  opinion real ly  ha s to  be conveyed to the publi c so th at  
they  un de rst an d th at im po rtan t issues  are  at  stake beyond  those th at  
seem to  be pre sen t when a po pu la r an d str on g Pr es iden t act s i n vio la­
tio n of  the s pi ri t of the Co ns tituti on .

And  second , I  th in k th a t th is  kind  of  resolu tion , as with  t he  whole 
serie s of  legis lat ion  a tte mpts, real ly  does d epe nd on mak ing t he  execu­
tiv e bran ch  m ore of  a par tn er  and less of an opponent in  the  s tru gg le
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to rehabil itate the constitutional arrangement. And in tha t respect, 
refe rring to your remarks at the  very outset about the possibility of a 
different admin istration in office, it  would be a very good thing  to get 
an advance significant commitment—to make a bad pun on “significant 

-commitment”—from a prospective aspirant to the Presidency, I  think, 
of his apprecia tion of the degree to which imbalance has occurred in 
the area of foreign relations and also some assurance th at he would 
support the kind of congressional initiatives that  have been attempted 
in recent years and depar t from the practice of fighting them every step of the way.

[Professor F alk ’s prepared statement  fo llows:]
P repared Statement of Prof. R ichard F alk , P rinceton University

The general temptat ion to invoke the  words of Thomas Jefferson is alread y gre at in this  Bicentenn ial year, hut in the  s ett ing  of  the se hear ings  i t is v irtu ally irresistible. And for good reason. Not only did Jefferson so gracious ly embody in his sensibi lity the noblest sent imen ts associated with  the founding of thi s republic, hut lie more than any of the founders had a keen sense of the  tendency of republics to degenerate  into despotism. These dis tan t forebodings of Jeffer son seem almost uncanny in the ir pertinence to the  present situation of governance in America.
In essence. Jeffer son warned that  only the  people could be trusted over time to  prese rve a constitutional framework  bui lt arou nd notions  of liberty and  public happiness  and th at  the  people could also serve  as gua rdia ns if they were kept adequate ly informed. Jefferson expressed thi s conviction in many forms, but  i t is a consis tent gold t hre ad that  runs  through the  whole fabr ic of his long and  varied  life. Short ly af te r leaving the presidency Jefferson said it  this way: “The people of every country are the only safe  gua rdians  of their  own rights, and are  the only inst rum ents  which can he used for their  destruction. And certainly they would never consent  to be so used were they not deceived.” [Le tter to John  Wyche, May 19, 1809] Another ear lier formulation to the  same effect is even more insisten t: “The basis of our governments being the opinion of the  people, the very f irst object should be to keep t ha t ri gh t; and were it lef t to me to decide whe ther  we should have a government withou t newspapers, or newspapers  with­out a government. I should not hes ita te a moment  to  pre fer  the l at ter.” [Letter to Col. Edw ard Carrington, Jan . 16, 1787].
It  was obvious from the outset of Amer ican ins titu tional  histo ry that  the  Con­gress would serve to represen t the people in rela tion  to foreig n policy. Thu s to 

guard aga ins t Executive  abuse effectively meant to underwrite  Congressional capa city  by way of decla ring war, app rop ria ting money, defining crimes aga inst the  law of natio ns, and giving advice and  consen t to proposed treatie s. For Congress to perform as the watchdog  of the  people it  m ust he fully  informed, and indeed the citizenry, too, needs reliab le info rma tion  i f i t is to assess proper ly the 
vigilance of its  elected officials, there fore , a vigorous Congressional role in the are a of foreign rela tions is integral to th e c ons titu tional scheme.

The  situation of America has, of course, alte red dramat ical ly in the  course  of time, hut the  issues of public policy have  pers isted  since Jefferson, if anything they have sharpe ned . In the  s etting of foreign rela tions the  Consti tution seeks to str ike  a rough and imprecise balance  between  effectiveness and separat ion of powers. For  most of American history, a policy of geopolitical detachment pre­vailed  and enjoyed overwhelming suppo rt, as did both the principled departu res from such detachment (e.g. Monroe Doctrine:  Open Door Policy) and the  excep­tional dep arture s occasioned by American ent ry into both world wars. This  con­sensus as to policy, while not invariable, was present during the early phases of the Cold W ar, endurin g even the str ains  of the Korean War. This consensus dis­appe ared  in the course  of controversies produced during the Vietnam War, and in its  place, the re emerged an awareness of st ructural  s tra ins  t ha t had gone v ir­tua lly  unnoticed so long as the policy directive s seemed genera lly acceptable. Even before the  con stitu tional significance of the Vietnam experience was drama­
tized by Wa tergat e there arose in Congress a long overdue, but fund ame ntal ly sound, effort to redress the balance  between  legislative  and executive roles with respe ct to foreign policy, especially in rela tion  to significant nat ional commit­ments tha t endanger war or th rea ten  to dra in taxpay er revenues.
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One fu rthe r dimension of the overall situation needs to be mentioned. When 
the Constitution was draf ted foreign policy was simple and its conduct was 
largely a mat ter of national discretion. Even war was not likely to break upon 
the country with sudden surprise or devastating effect. Indeed, the prohibition 
of s tanding armies underscored the idea tha t the normal condition of the society 
was expected to be one of ‘peace,’ with the eventua lity of war being an occasion of 
national emergency. Now, however, we live in a setting of permanent pre-war 
mobilization, of globe-girdling entangling alliances, of American forces abroad 
and foreign bases, and of imminent nuclear menace. We live also in a world 
tha t has experienced world wars twice in the memory of the living, as well as a 
seemingly endless series of local wars whose gory happenings are  increasingly 
globalized by media coverage. In such a setting it is not surprising tha t stat es­
men and their  publics have sought to erect institutions, establish procedures, and 
agree upon legal rules to restra in the behavior of states. What is surpris ing is 
the feebleness of the effort and the slowness of our appreciation tha t a peaceful 
and jus t world order serves our national needs much more than does the sov­
ereignty-oriented geopolitics of the past. Pa rt of what is at stake in the effort 
to gain information and to secure public participation in the foreign policy issues 
of the day is the underlying effort to strengthen the rule of law in the affairs  
of states. Secrecy, deception, executive self-determination of national well-being 
are partly a byproduct of highly centralized bureaucratic control over foreign 
policy that rests upon discretion and culminates in secret illegal foreign ventures, 
only under a mandate to engage in “covert operations” would the government, 
for instance, dare initi ate and implement plans to assassinate foreign heads of 
state.

The weakness of international law as an effective system of rest raint places 
grea t stress upon the control of state  behavior a t the national level, especially 
for principal states. Therefore, efforts to regulate foreign policy serve not only 
the cause of constitutionalism, but also provide some assurance  tha t the United 
States will behave with prudence and responsibility in the world of sovereign 
states.

These considerations, then, underlie the inquiry of these hearings into the 
legality and wisdom of S. lies. 486. This proposed resolution poses no serious 
constitutional questions of any consequence. Surely, there is nothing in the 
Constitution tha t confers upon the President authority to circumvent the trea ty 
power by forming commitments through the medium of executive agreements. 
Similarly, it should be acknowledged tha t no constitutional guidelines exist 
as to what are the outer limits of the executive agreement power, whether 
executive agreements and treaties are mutually exclusive or overlapping cat­
egories, whether Congress can insist tha t a parti cula r international agreement 
constitutes a trea ty. Neither judicia l pronouncement, nor scholarly opinion, 
provide additional clarification. The issues are left by the Constitution itself  
and by the practice tha t has grown up under it in an indeterminate condition. 
Such a situation is suggestive of the need for Congressional assertiveness to 
offset Executive activism. Since the Constitution provides no guidelines tha t 
establish Executive/Congressional boundaries and since the play of forces no 
longer produces a satisfactory situation , it is necessary for Congress to define 
its own position by legislative action.

It is, I believe, against this background of concern tha t Congress has acted. 
The national Commitments Resolution of 1969 did no more than to reaffirm by 
resolution the original constitutional inten t to include Congress in the com­
mitment-forming process for non-routine subject-matter and could be read as 
a warning to the President. The Case Act of 1972 requires the President to 
transm it all non-treaty agreements to Congress and sets up a procedure for 
limited tran smitta l of secret agreements. The War Powers Act of 1973 sought 
to assure that  Congress would retain some rights to stop undeclared wars, tha t 
is. wars that had been initia ted by presidential action, but without a declara­
tion. Several steps remain to be taken to complete the process of set ting ground 
rules for a more definite Congressional role in foreign relations needed to give 
substance to separation of powers.

S. Res. 486 is one of these steps. In one respect  S. Res. 486 develops fui the r 
the position taken in the National Commitments Resolution of 1969. In effect, 
S. Res. 486 establ ishes for the Senate a role in identifying and resisting depar­
tures from the policy enunciated in the 1969 Resolution. It is true  tha t the 
two resolutions, although complementary in intention, do not quite mesh— 
the 1969 Resolution defines “commitments” rath er narrowly, but Congressional 
participation broadly (I.e. by t reaty, statu te, or concurrent resolution) whereas
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S. Res. 486 defines commitm ents broadly in Section 3( b) , and rega rds ail such 
commitments  as requ iring a single mode of Congressional part icipation, namely, 
via tlie tre aty  route . As such, it  confines the Congressional role to the Senate 
and  imposes a requirement of % consent which may be considerably more 
difficult to obta in than the  simple major itie s required for  a statute or con­
curre nt resolut ion. Such a procedure may lead to some disagreement or mis­
unde rstanding between houses of Congress as to whether  the Const itutio n can 
and  should be construed to requ ire a tre aty  basis for  all significant nat ional 
commitments.

Another issue raise d here  is whe ther  und er all  circum stances it would be he lp­
ful to subject signif icant nat ional commitments to this  requirement. Suppose an 
armistice agreemen t conta ins a controversial provis ion on reconstru ction  aid for 
a foreign country. Surely such a provis ion is a “significant—economic commit­
ment to a  foreign coun try,” but is it  desi rable to ins ist th at  it  is valid as a com­
mitm ent only if subm itted  to the Senate for its advice and  consent. Such a pro­
cedure may delay or imperil alto gether  delicate  war-terminating negotiations . 
The effect of S. Res. 486 might be either to induce  the Pres iden t to follow the 
tre aty  route or to lead a foreign government to ins ist th at  undertak ings  in an 
agreement are  not credible unless adopted in the  form of a treaty . Also by requir­
ing that  only the  tre aty  method is acceptable to the Sena te for  significant com­
mitments, the re is some loss of flexib ility because the joint resolu tion option is 
decla red to be an  unsatisfacto ry method to secure legislative  part icipation. Such 
a scheme may also  be too rig id as to mode of Congressional par ticipat ion—for 
instance, i t may be more helpful to obtain  a  join t resolu tion on recons truct ion aid 
because i t is  the House t ha t would have to app rop ria te the  money.

These  concerns of mine, and they are  no more than tha t, suggest the  possible 
advisabi lity of adding  a p rovision to S. Res. 48G tha t a llows for greate r flexibility. 
For instance, it  might be helpfu l to revise the  language  of Section 2(c) by sub­
sti tut ing  ••may be rega rded  as” for “con stit ute s” in line 16, and add ing “then” 
between “shou ld” a nd “be” in line 17. A ppropr iate  changes would also have to be 
made in the language in Section 3 and 4.

It  might also be helpful to add a provis ion th at  recognized that  when a sig­
nificant commitment under clause (c) exists, but  is not deemed a treaty , then it 
should eith er obtain Congressional approval by j oin t resolu tion or th at  the nor­
mal expe ctations of Congressional par tic ipa tion are suspended because of a find­
ing of urgency.

In effect, the search here  is for an adequa te way to fulfill the  Congressional 
role withou t establishing  expectations th at  are unlikely to withsta nd the  tes t of 
experience. Congress is correct to convey its  inte ntions to the Execu tive because 
recen t developments have demonst rated  th at  nei the r trus t nor consensus exists 
as to th e propr iety  or wisdom of significan t commitments  made to foreign govern­
ments  and th at  r ecent Executive  practic e to circumvent Congressional resis tance 
should  be discouraged. At the same time, to be successful,  the  discouragement 
mus t no t become an absolute of its  own wi th no apprec iation of the  need for flexi­
bility or the  likelihood of shif ting  Congressional prio ritie s, especially if, as is 
quite likely, a bip art isan consensus in foreign policy reemerges. With  modest 
changes  S. Res. 486 could provide a valuable  add itional legis lative step toward 
establish ing an effective accommodation of Executive  and Congressional roles in 
the  se tting of significant commitments to  foreign  governments. Such a  step would 
have the salutor.v effect of bringing  the tre aty process to bear  in several contexts 
wffiere it has  been hab itua lly circum vented  in recent decades—for  example, foreign 
base agreements. T his process may inh ibit  some commitments, reshape others, and 
certainly produce a more informed public  underst and ing of significant inter ­
nat ion al commitments. As such it  would move the cons titu tional arrangeme nt in 
a Jeffe rsonian direc tion,  as well as stre ngthen  the  disposition of Congress and 
the  nation generally  to regard nat ional comm itments so un der take n as genuinely 
binding on the n ation as a  whole.

Mr. Bestor. I would agree completely with this suggestion.

ACAD EMIC CO MMUN ITY’S ATTITUDE TOWARD CONGRESSIO NAL EFFO RTS

Senator  Case. That is a fascina ting thing. What is your assessment 
of the academic community’s atti tude on these questions at the 
moment ?
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Mr. Falk. Well, the academic community, one of its glories is its 
diversity and-----

Senator  Case. I  don’t mean in every instance, but general ly.
Mr. F alk. I  thin k there is overwhelming support for the congres­

sional efforts tha t have been made since the national commitments 
resolution. I think , if anything, there is an increasing level of sup­
port because Watergate, coming afte r Vietnam, accentuated the st ruc­
tura l characte r of the constitutional situa tion; tha t it was not jus t a 
matter of one administration and one set of policies that  turned out 
badly, but rather it was really a slow accretion of power by the execu­
tive branch, which is accentuated because of the Executive’s tendency 
to initiate most foreign policy.

Therefore, unless the legislative role is taken seriously, i t is likely 
to be faced with situations difficult to influence. A t such a stage the 
only thing that Congress can do in that situation  is to react. So I  think 
there is an overwhelming support for trying to rehabili tate some sig ­
nificant degree of balance even if it sacrifices some degree of efficiency 
and Presidential flexibility. Even at tha t cost, my impression is tha t 
a grea t deal of  thoughtful support exists a t the present time to bolster 
the congressional role.

ERB AND FLO W OF EXECUTIVE ’S AND CONGRESS’ POWERS

Mr. Bestor. In  one of the Federalist  papers, John  Jay alluded to 
Shakespeare’s line about a “tide in the affairs of men.” The framers 
were well aware of the ebb and flow in the respective powers of the 
legislative and  executive branches. At that part icular moment in time, 
most of the members of the  Convention felt that the tide was flowing 
too s trongly toward the popular branch. The Articles of Confedera­
tion, which they were seeking to  improve, had had only a legislative  
branch. And in most S tates the first constitutions gave the Governor 
little author ity. I t is therefore easy to find in the records of the Con­
vention and in commentaries like the Fcderalist, a good many warn­
ings agains t allowing the legislative branch to encroach upon the 
executive.

It  must not be supposed, however, tha t the framers thought tha t 
the danger would always come from this direction. Eighteenth-century 
writings were ap t to describe in cyclical terms the dangers th at would 
arise, sometimes from monarchical (or executive) usurpations, at 
other times from aristocratic usurpations, at still other times from 
the usurpations of popular or democratic assemblies. The framers 
hoped to guard  aga inst dangers of all three kinds by devising a system 
of checks and balances. They were as careful to check executive power 
as to check legislative power. In the field of foreign affairs, for ex­
ample, they made the President Commander in Chief but vested in 
Congress the power to declare war, and they gave the President power 
to make treaties but only by and with the advice and consent of the 
Senate.

In the actions and reactions of American history  since the  Revolu­
tion, one can observe this ebb and flow of  power as between the  two 
branches, and a corresponding ebb and flow in public opinion about the 
allocation of power. At the onset of the Revolution, executive power,
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in the person of George I I I  and tlie colonial Governors, was under a t­
tack. At the time of the Constitutional Convention it was the weakness 
of executive power tha t struck many as dangerous. Skipp ing over 
many decades, one can say tha t the election of Andrew Jackson re­
flected a public demand for vigorous executive leadership. In a sense 
atten tion shifted back to Congress and especially the Senate in the 
mid-19th-century debates. But the inability of Congress to solve the 
problems connected with slavery, meant tha t executive power came 
to the fore again with Lincoln, only to shif t back to Congress a fter 
Lincoln's assassination and the accession of Andrew Johnson. Then, 
by the beginning of the 20th century, public opinion became convinced 
tha t vested interests exercised too vast a control over Congress, and 
the bold executive ventures of Theodore Roosevelt in both domestic 
and foreign policy captured the popular imagination.

In the present century, issues of foreign policy have become so im­
por tant tha t one can trace the same kind of ebb and flow of power 
and of opinion in this realm by itself. Theodore Roosevelt’s presi­
dential initiatives  in Panama,  in the Caribbean, and in world a llairs  
generally, carried the power of the Presidency in foreign relations to 
new heights. And during this  period there began to be general accept­
ance of the idea tha t the Constitution intended to vest in the Pres i­
dent both primacy in foreign affairs and an exclusive author ity over 
many aspects of it. By and large, this view was the dominant one in 
academic circles down to the time of the Vietnam war. Though Wilson 
was defeated in his a ttempt to bring the United States into the League 
of Nations, academic opinion tended to regard the failure of the United 
States  to rat ify  the League Covenant as a mistake, to look upon the 
Senate as obstructionist, and therefore  to support even quite extreme 
executive claims to primacy in foreign affairs. Franklin D. Roosevelt’s 
policies tha t led us into World War  II , and Trum an’s intervention 
in Korea produced only a small amount of dissent in academic circles.

The turn ing point  was the Vietnam war. There was no doubt in 
anyone’s mind tha t it was the executive branch which was responsible 
for t aking us into  the conflict and for constantly escalating it. Clearly 
neither Congress nor the people were fully  and trut hfu lly  informed. 
And whereas in the past it could be claimed tha t the President, as 
representa tive of the people as a whole, could and would respond more 
sensitively to the public opinion of the Nation than  a Congress in 
which local and sectional interests played so large a role, the obvious 
fact was tha t successive adminis trations were unwilling to listen to 
mounting  criticism of the war.

The result is tha t the country—and perhaps especially the academic 
community—is looking to Congress to reassert its authority, hoping 
that through measures like the one before us, it will restore to the 
constitutional system the balance that  the framers intended.

CHANGE IN  ACADEMIC PERCEPTION SINC E BRICKER AMENDMENT

Mr. F alk. L et me just add a footnote to what Professor Bestor has 
jus t said, with which observation I agree. T hat is, the academic com­
munity  during the Bricker amendment controversy, I think, was all 
on the side of the executive position, that  is. tha t the Bricker  amend­
ment would greatly hamper the flexibility the Executive needed to deal
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successfully with the complexities of American participa tion in the 
world. Th at was a period where there was a basically bipar tisan  con­
sensus on the  p rincipal foreign policy issues of the day and a feeling 
tha t Senator Brick er was really spearheading a kind of regressive 
obstructionism premised on his anxiety about President ial eHolts 
to tie the country to human rights  commitments.

As I  said earlier, I think since the time of the Bricker amendment 
controversy there has been a complete 180-degree change of academic 
and scholarly perception with respect to these issues and there now is, 
as I  suggested and as Professor Bestor has suggested, a wide recogni­
tion of the need for  rectifying the imbalances in favor  of the 
legislature.

Senator Case. These a re fascina ting questions and, of course, there 
is a great pa rallel  between mood and atti tude as to substance. And the  
popular attit ude  toward  the general view of the balance between the 
Executive and the Congress is important.

When you think of the existing attitude tha t President Kennedy 
expressed in regard  to  involvement, for instance, then how differently  
such a speech as his inaugural speech would be received today if it were 
indeed made, tha t has something to do or has a great deal to do with 
this question.

EFFECT OF DEMOCRATIC PRESIDENT ON CONGRESSIONAL EFFORTS

I wonder if you would have anything to say as to—I guess I am 
asking you to now be a prophet rather  than  an advisor—whether we 
are going to have a different situation if we have a Pres iden t 
Carter in office in the next 4 or 8 years. Would it be different than if 
we had a President  Ford for another 4 years? I will not attem pt to 
name a successor a fte r that.

How is our Democratic Congress going to act? Are people like 
Senator Clark going to act differently i f they have a President C arte r 
to deal with?

Senator Clark. Yes. Senator , I  raised tha t question in my opening 
statement as a ma tter of fact.

Senator Case. Some of us have gotten old in the saddle and we 
pret ty much go our own way. 1 think I am one of  those. But these 
young fellows are going to be very susceptible to a young, attractive 
President of the ir own party and feel tha t the  party has a respon­
sibility to stick together and the like.

Is there anyth ing you would like to comment on as to the work­
ability of our machinery in light of those circumstances ?

Mr. Falk. Well, I think tha t it is difficult to assess how a futu re 
President will act because his actions will be shaped by intervening 
developments. B ut I thin k there is an inevitable tendency of whoever 
occupies the Presidency, Senator, because of the complexity of the 
world and because of the degree to which there is a p ractical requi re­
ment tha t foreign policy be initi ated quickly and at the President ial 
level to press for more author ity in foreign affairs.

When the memory of  Vietnam and the memory of W atergate have 
faded, then the Congress, if they like what is happening—and again, 
I  use. the Mayaquez situation—and tha t was a small-scale operation— 
and i f Congress likes what is happening, I would be rathe r pessimistic
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about a Democratic Congress, Mr. Chairman, challenging popular for­
eign policy initiat ives by a Democratic President . And therefore it is 
desirable at this time, when there is support for rectifying the im­
balances, to encourage all efforts to make the congressional role as un­
ambiguous and automatic as possible.

I mean past experience is a good argument for  trying to create clear 
procedures tha t will persist  in the face of all but overwhelming 
pressure.

Senator Case. Tha t would give a minority in Congress an oppor­
tuni ty to express adequately opposition to a policy?

Mr. F alk. Yes.

IXC OM PA TA BILIT Y OF PARTY SYS TEM  AXD BALAXCE OE POWERS

Senator Case. There is this basic problem we have of the incom- •
patib ility of perhaps the pa rty system and the balance of  powers. We 
don’t go nearly as far  as the parliamentary  system with respect to 
par ty responsibility and party-stick ing-together. But parties were not 
supposed to exist at the time this Constitution was written with its 
checks and balances and the balance of powers concept.

Senator Clark. It  seems to me tha t everybody is saying, for 
instance, th at with a Democratic President  and a strong Democratic 
Congress, you might have a greater oppor tunity  for cooperation. Of 
course, w ithout cooperation from the Executive, whatever legislation 
was passed would still be very difficult to implement. At the same time 
and on the other hand there is also a greater danger in th at you have 
two-thirds of one party in power and the President of the same party 
in power. Therefore, it seems to me, there  is a tremendous temptation 
to look the other way when tha t President  wants certain actions. Is 
tha t what you are saying?

Senator Case. D o you remember th at  hilarious column by Russell 
Baker 2 months  ago in which the congregation were assembled and 
the leader called upon them all to say amen ?

Senator Clark. Yes.
Senator Case. And they all said, “amen.”
J Laughte r.]
Senator Case. Sorry , go ahead.
Mr. Bestor. It  seems to me to be a problem and a very real one. *

And one suggestion I  would make is th at emphasis ought to  be placed 
on the procedural side of  things. A President ought to be informed 
by the members o f his own par ty tha t it is of the utmost importance 
tha t the kinds of decisions that he wishes to make should be the product •
of advice from the Senate and consultation with both Houses, to a 
far  greater extent than in the past. They might  well point out the 
moral of Lyndon Johnson's presidency. Even with a major ity in Con­
gress, and a major ity that  supported him, his unwillingness to consult 
the Senate and to be open with Congress on Vietnam brought him 
down.

helpfulness of ixcreasixg hill staff

Senator Case. You know, there is a structural point here also, and 
tha t is the question of staff. The atti tude of the President’s staff has 
always been much worse than tha t of the  President  himself. We have
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begun in recent years to develop on the Hil l something of a balanced 
staff organization comparable to tha t downtown. I think as tha t 
increases, it may be a helpful factor.

Mr. F alk. I would strongly support tha t because I think  one of the 
things  tha t led to  the long period of congressional acquiescence and 
executive encroachments was a feeling on the part of Congress of 
being overwhelmed by Presidential staffs, the way in which principa l 
issues were presented and just  the feeling tha t there was no kind of 
staff basis in  Congress to challenge executive discretion in many of 
these areas.

So I  think tha t adequate staffing on the  legislative side is a critical 
dimension of this.

WHO DETERMINES WHAT CONSTITUTES A TREATY ?

Senator Clark. I  wonder i f I might  ask two or three questions of 
each of you about th is specific resolution, because I would like to have 
your comments on the record. One of the basic questions obviously 
is who is going to determine what constitutes a t reaty. We have had 
letters back from the executive branch and other sources and articles 
which argue th at the Constitution permits the P residen t to choose the 
form of international agreement he prefers,  tha t the President has 
unlimited discretion to conclude any internationa l agreement as an 
executive agreement.

This has been a rather  consistent position. We have had  test imony 
and letters  on it.

It  seems to me th at tha t interpreta tion leaves empty the Const itu­
tion’s requirement that the Senate consent to treatie s unless that  trea ty 
clause is construed ra the r non-sensically to intend  tha t the Senate con­
sider agreements only when the President, at his pleasure, chooses to 
submit them. Isn ’t it unreasonable to suppose tha t the framers placed 
such a nonsensical provision in the Constitution? Isn ’t i t more reason­
able to conclude t ha t some class of agreements must be submitted as 
treaties  ?

Mr. Bestor. I would like to respond to that . The provision for 
advice and consent is a check on the President . It  seems to  me utter ly 
unthinkable  that it should be within the  option of the President to do 
away with the check. The idea is as ridiculous as would be the claim 
of a public prosecutor tha t he had authority to waive the constitutional 
rights  of a defendant.

Mr. Falk. This is a difficult question, Senator Clark, because on 
the one side there exists the long experience and tra ditio n of the P res ­
ident choosing whatever instrum entali ty he wishes to form agree­
ments; and Congress more or less acquiescing in the exercise o f that 
discretion and never challenging it in any kind of significant or sus­
tained way until very recently.

And on the other side you have the clear role of the Senate with 
regard to the  t reaty power. Senator, being integra l to the separation 
of powers to foreign  affairs, particularly with respect to national 
commitments.

So what seems to me to be present here is a situation where the dis­
cretion of the President has to be interpreted as being compatible with 
the underlying intent ion of  the tre aty  power. Therefore, i t is true th at
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in certain  circumstances, Presidents would be free to choose other 
methods of reaching international  agreements, but I think the treaty  
power was intended to provide  balance specifically in rela tion to “sig­
nificant national commitments.” And therefore.  I think the way I 
would respond is to say, yes, there is that  kind of Presidential discre­
tion. but it has to be in terpreted in ligh t of the trea ty power, which 
requires tha t it be exercised only with respect to nonsignificant na­
tional commitments—with the single exception, as I mentioned earlier , 
of those emergencies where one needs an agreement quickly, despite 
the fact tha t it is significant, and therefore suspends normal recourse 
to the treaty process.

Senator Clark. A s I  understand what you are saying, with this ex­
ception, gentlemen, you would say th at certain ly some agreements, in 
accordance with tire Constitution, must be sent to the Senate for advice 
and consent. There must be some classification of agreements.

Mr. F alk. Y es; but tha t does not resolve the question as to who de­
cides which category a part icular agreement falls into. And there  is no 
author itative basis for answering that . I t is unresolved. One has  to 
recognize that it is indeterminate. I mean, there have been no judicial 
pronouncements t ha t are definitive, i t seems to me, on this. Clearly 
you can find judicial  suppor t fo r a fai r measure of discretion to enter 
valid executive agreements.

T think  the issue would very likely be decided somewhat differently 
if brough t before a court in a present setting than it was in the past. 
I think one may need fur ther  development of criteria  of identi fying 
what is significant and, you know, what kinds of agreements have to 
be regarded as treaties.

Senator  Clark. But you do agree th at if some agreements must be 
sent as treaties, tha t certainly the s ignificant ones ought to be sent as 
treaties?

Mr. F alk. Y es : with the exception I  mentioned earlier.
Senator  Case. Your exception really  is in cases where the President 

thinks he ought to act and he would go ahead and act and take 
his chances on whether the country would support  him, correct? Isn ’t 
tha t what  you are really saying?

I mean, I believe th is myself. Look at Presiden t Lincoln in dealing 
with habeus corpus and other matters late r decided by the court  as 
quite illegal. Yet he was never seriously challenged except by the indi­
viduals involved, and only in a few cases.

I was a little in sympathy with President  Nixon’s statement a couple 
of months ago. I did not hear it exactly but it was quoted in the pa­
pers^ Tie said something like, “Sometimes a person has to break the 
law. Tha t is not an irresponsible statement if you consider it fair ly 
and in a serious context. I think sometimes it is a t rue statement  of 
what the situa tion really is.

I would be glad to have your comments on this question: Isn ’t it 
better to have it in that  fashion and leave the matte r in that  posture 
rather  tha n to set up a specific method of having the State, for exam­
ple. determine whether a specific agreement has to be sent up as 
a treaty , which is one s tructu ral process tha t would be required to be 
followed in all cases?

Mr. B estor. In this matter . Senator. I would be wil ling to t rus t the  
consciences of the Members. I cannot believe that  a major ity of the
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Sena te would ad op t a  r eso luti on th at  wo uld destroy  th e ba sis o f a  truce 
an d thus  pro lon g a stat e of  war. Ev en  thou gh  tlie agree me nt might  
mee t t he  d efin ition of  a na tio na l com mitment, any Membe r c an decide 
no t to vote  fo r a res olu tion th at would  have disastr ou s results. Logic  
an d cons istency can  be bought a t too high  a pric e. In stea d of  subscr ib­
ing  to  the id ea th at  “ Som etim es a per son  has  to bre ak  the law ,’ I  would 
prefer  to say  th at  tho se who pass judg men t on an action (w he ther  as 
jur ym en  vo tin g on gu il t or Se na tor s decid ing  wh eth er to  c ondemn  an  
ir regu larly  ar rive d- at  in tern at iona l agree me nt)  hav e a respon sib ili ty  
of  looking at  the  si tuat ion as a whole.

DETERM INING WHAT CONSTITUTES A TREATY

Se na tor  Case. I do n’t know. On tou chy  que stio ns like  the Sp an ish 
question or  th e Gr eek-Tu rk ish  question, fo r ins tance,  a nd  i n que stio ns 
th at  invo lve dom estic pol itic s in ser ious w ays  o r questio ns of  c om pen ­
sat ion  or a mnesty or  othe r t hing s which m ight  be involv ed in an agree ­
me nt endin g a wa r, I shy  a way  f rom  the ul tim ate step Dic k Cla rk  has  
tak en , nam ely , th at we should  hold to ourselves in all cases th e ri gh t 
to dec lare  th at  an agree me nt mu st be brou gh t before  us as a trea ty . I  
do n’t th in k I  wo uld  go th at  fa r.

Se na tor  Clark. In  giv ing  the Senate au thor ity  to  make th a t 
de ter mi na tio n?

Se na tor  C ase. I  used  to say the y sho uld  because I  could th in k of  n o­
body else who cou ld do it. I th in k I asked you  who sho uld  do it  an d 
you  said th at  nob ody sho uld?

Mr. F alk . That  nobody  sho uld  have the  au thor ity  to cla ssi fy wha t 
is a tre aty?

Tha t is no t my pos itio n. I  agree  wi th the  effort  to say th at sig nif i­
ca nt  na tio na l com mitment s sho uld  be rega rded  as tre aties.

Se na tor  Case. I  accept  th at  proposi tion.
Mr. F alk . A nd  the Pr es iden t can not  ar bit ra ri ly  evade the  im pl ica­

tio n of th at  d ete rm inati on  by exe rcis ing  d iscreti on.  Now the diff icul ty, 
it  seems to me, is to  find some mec hanism by which to cha llenge e f­
fec tive ly the dis cre tion, the abuses of Pr es iden tia l discre tion by e nt er ­
ing  into execut ive  agr eem ents in orde r to  m ake  c ontroversial na tio na l 
commitm ents . And  the foreign  bases are  good examples of th at .

Sena tor  Clark. B ut  ul tim ate ly  doesn’t th at  have  to  rest ei th er  w ith  
the  execu tive  o r th e leg islative?  I  m ean eit he r no one  ha s the powe r to 
decide th at  or  one or  the  othe r has the power to decide th at . Rat he r 
clearly , it  seems to  me. it  has  to be the  la tt er : One has  to pu t tr u st  in 
the decision of  the major ity  o f the Members  o f the  Senate vo tin g on a 
Senate resolu tion, whi ch may be wrong pa rt icul ar ly  in  th e cases you  
cite,  or  one m ust sa y t hat  can be best decid ed by one man o r one woman, 
nam ely, the P re side nt  o f th e U ni ted Sta tes .

You ca nno t have i t any o ther  wa y, can y ou ?
Mr. F alk . Well , I would agree wi th you  if  it has to  be ei th er  th e 

Pres iden t o r the Sen ate , the n I would pr ef er  to  take  the ris k of  hav in g 
it be the Sen ate .

Sena tor  Clark . Could it be a t h ir d  fo rce?
Mr. F alk . Well,  there is ano ther  possibil ity  and  th at w ould be  to  say  

the  Pres iden t, as is tra di tio na l, would  hav e discre tion in  the fir st  in ­
stance, b ut  th at  that  dis cre tion could  be cha llen ged  in  some fo rm al  way .



Senator Clark. Isn’t that precisely what the resolution does?
Mr. F alk. Yes; and as I t ried to suggest, my only difficulty with the 

present formulation is tha t it forces the. flexibility in application  to 
come exclusively through manipula ting the word “significant”. And I 
think  th at is undesirable because i t could create a misimpression about 
the seriousness of the procedures tha t are being adopted.

Senator Case. You wouldn’t have to have the word at all. You could 
leave it to the Senate to decide whether it should pass on a treaty or pass on an agreement, couldn’t you ?

Mr. F alk. Well. I th ink tha t one of the purposes of Senator Clark’s 
initiative, as I  understand  it, is to  reaffirm the correct notion that the 
treaty power was intended to cover all significant nationa l commit­
ments and that  it is important to make that explicit in order to com­
municate to the President and to the public what one wants to accomplish.

If  you make the provision too vague, then it seems to me to have 
no impact at all on discretion in those very instances where the Pres­
ident would be tempted to avoid confronting a challenge in the Senate if he allowed the agreement to be regarded as a treaty.

FOR EIGN POWERS’ DESIRE FOR PRIOR SEN ATE  APPROVAL

Senator Case. Wliat about your very important point about the 
reluctance of foreign ministers of other countries to accept any agree­ment made by the President with thei r governments without  getting the Senate on the line ahead of time ?

Mr. F alk. Well, I  think  in general, Senator  Case, tha t it is in the 
interes t of foreign governments to have commitments made by the 
American President, Senator  Case, confirmed by the Senate through  
the trea ty process because it  is a commitment tha t is much more 
likely to be respected. And the commitment to grant Vietnam recon­
struction aid is a good example of a commitment tha t I think  under 
no circumstances would have been implemented by the Congress. And 
I think to the extent one wanted another government to rely on the 
credibi lity of what the United States was proposing, it was unfor­
tuna te to promise something tha t there was no prospect of it being implemented.

And I think  the treaty process would have made th at much clearer.
Mr. Bestor. It  seems to me, Senator, tha t it is important tha t the 

power of the President not be misrepresented to the foreign power. 
The Constitution clearly provides tha t treaties must be approved by the Senate. Now if the Pres iden t insists tha t he has a r igh t to bypass 
the trea ty provision, I thin k other powers ought to be on notice tha t this  may not be the case.

Furthermore, it seems to me we are not distinguishing between the 
kind of subordinate or temporary  executive agreement that  is made 
on the basis of a previous statu te authorizing the President to act. 
For example, a declaration of war automatically makes the Presiden t 
the Commander in Chief of the milit ary forces. This being so, an 
executive agreement with allies on military matters  in time of war, 
or an executive agreement for an armistice to terminate hostilities,
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are measures deriving the ir authority  from the congressional act 
declaring war. But  the validity  of such agreements is limited by the 
durat ion of the state of war and its immediate aftermath . When, 
however, an armistice agreement goes beyond a cease fire between 
opposing forces and a redeployment  of forces to preven t a violat ion, 
and purpo rts to deal with  the fu ture  pat tern  of in terna tional relations 
in an indefinite way, then the agreement exceeds the authority  of a 
mili tary  commander.

To make such a long-term agreement belongs to the authority  within 
the constitutional system that is empowered to commit the Nation 
permanently. And th is is the President and Senate jointly. It  is impor­
tan t to differentiate the power of a Commander in Chief when con­
ducting and terminating a war, from an alleged peacetime power of 
the Executive to make all sorts of arrangements anywhere in the 
world at any time.

Senator  Case. I don’t want  anyone to think that because I am 
engaging in discussions with  you gentlemen and my colleagues tha t 
I am agains t this effort because I am not. I think we here in the 
Congress and part icularly  in the Senate have been put in a position 
by the executive b ranch ’s assertion of absolute discretion—and this 
is now a very flat position of the executive branch and is taken by its 
legal officers and its Secretaries—tha t they downtown have the abso­
lute right to decide whether or not something should be submitted 
to us for consideration, and tha t they can make any arrangement at 
their discretion and it will be binding on the American people. So 
we have been put  in a position where efforts along these lines are 
necessary.

There is even a question as to whether or not the power of  a ppro­
priations cannot be committed. Of course you cannot force Congress 
to pass an act appropr iating money, but  you can create an obligation, 
which is very strong indeed.

NECESSITY OF EXPRESSION OF COOPERATION FROM EXECUTIVE AND 
PRESIDENTIAL ASPIRANTS

We don’t think we can possibly accept the situation that  now exists 
with respect to this assertion by the Executive. Tha t makes most 
impor tant, however, your point tha t we have to have in  some fashion 
an expression by the Executive and by aspirants for the Presidency, 
for example, as to their attit ude  toward this question o f cooperation 
with  the Congress in making these agreements rather  than continuing 
the assertion of absolute authority without any check.

Senator  Clark. In fact, that is a very apt  description. I was look­
ing at the administra tion’s position. Senator  Sparkman received a 
lett er from Mr. McCloskey as a cover le tter transmi tting the Secre­
tary of State’s position and legal opinion on the Treaty Powers 
resolution in which they say: “No constitutional requirement for 
passage of a money bill designed to implement a properly authorized  
and legally bind ing agreement.”

In  other words, we do not even have the auth ority  to refuse to 
authorize  or fund these executive agreements aft er they are made. 
That  is a very, very strong position.
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Senator  Case. It  goes the whole way and we cannot avoid challeng­
ing it. And I  heartily support th at effort.

house’s increasing insistence on right of participation

The only other thing  I think is terrib ly important, and you both 
have spoken of it, is this  matter of working out a process which does 
not exclude or antagonize the House.

If  Congress is indeed to reestablish i ts position, we cannot, I  think, 
be successful without taking tha t into account. I personally welcome 
and I thin k we have to recognize the House’s increasing insistence 
on its right of participation. We had an example recently on the 
question o f how we are going to handle the Spanish bases question; 
whether a tr eaty  should be regarded as an authorization for the pay­
ment the trea ty contemplates. We have been working on tha t in co­
operation, I must say in this instance, with the State Department . 
I hope we can work it out.

We must, I  think, keep the House’s sensibilities and its proper 
role actively in mind in our actions because as much as we may regard 
ourselves as a rather elite institution,  particularly members of this 
committee, and properly  so, that isn’t the universal opinion on the 
Hill.

The Chairman. You referred to the little  mixup we had with the 
Spanish bases treaty. We did work th at out.

Senator Case. Tha t is right . And I think  in a good fashion and 
with the cooperation of the executive branch. Perhaps it was with a 
gun at thei r heads but nevertheless it was worked out.

Senator Clark. T hat not only provided in the t reaty for a separate 
author ization  but approp riation on an annual basis.

The Chairman. And we passed separate legislation authorizing tha t 
appropriation.

FORMUL A WORKED OUT FOR SP AN IS H BASES TREATY

Senator Case. Would you like to make any comment on that particu­
lar formula  tha t was worked out ? I was wondering if you had any 
comment bear ing on th at method of wisdom in connection with this 
whole question? I would be glad to have it. And if you would like 
to reserve any comment unti l you have had a chance to look a t it 
further , I  would be awfully glad, and I  am sure the committee would 
be glad, to add that to the record.

Mr. Bestor. I would like to  comment briefly in very general terms, 
withou t discussing recent developments in the handling of the question 
of U.S. bases in Spain, into which I  would need to look fur ther.

It  seems to me tha t greater and more specific recognition ought to be 
given in Senate documents of all kinds to the constitutional role of 
the House in matters affecting foreign relations—particular ly its in­
disputable right to pa rticipate  in the enactment of money bills. Com­
mittee reports, bills, and resolutions should go out of their  way to 
include references of the sort, and I think the formula for giving 
advice and consent to treaties  might  well include the phrase “reserving 
to the House of Representatives its constitutional authority to partici-
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pate in the enactment of any financial or other measure tha t may be 
necessary to implement the present agreement.” This, it seems to  me, 
would do a grea t deal to lessen rival ry between the two houses—a 
rival ry with which the public has little  sympathy, and which stands 
in the way of concerted resistance to executive usurpations  of  power 
in the realm of foreign affairs.

TI ME LIMITAT IO NS  OX DELEGATIONS OF EMERGENCY POWER SUGGESTED

May I make a related point? Congress, it seems to me, ought to 
develop a consistent and stringently restrictive policy with respect to 
the delegation of discretionary power to the President, especially the 
delegation of emergency power. Every such gra nt should be fo r a defi­
nite, clearly specified period of time, so that positive legislation would 
be necessary to extend it. The constitutional authority of Congress has 
been eroded by grants to the President of powers tha t may well have 
been needed to meet a par ticu lar situat ion but that were not limited 
to that  situation, and thus have remained permanently on the sta tute  
book, capable of being invoked by the executive branch for purposes 
never or iginally  intended. Because the repeal of a statute requires an 
act of Congress th at the Presiden t may veto, these improvident grants  
are difficult to rescind.

Setting a time limit was the procedure used from the end of the 17th 
century in Eng lish  mutiny acts (see 1 William and Mary, chap ter 5, 
1689) to prevent the King’s power as commander in chief from being 
used to subvert parliamentary government. I t is the device being used 
more frequently in  various of the States, in the so-called “sunset” stat ­
utes, to insure periodic review of governmental agencies.

Borrowing from the trea ty powers resolution tha t is before us, I 
should like to see each House adopt a procedural rule making it out 
of order to consider any bill granting discretionary or emergency 
powers to the President unless a specific time limit is set by the bill. 
So far  as possible, earlier statutes should be revised so as to include 
similar provisions.

Senator Case. There is something of tha t machinery involved in 
this m atter of the exercise of the Committee on Legislation, which has 
done a very good job I think.

CONGRESSIO NAL POW ER TO DENY  FU ND IN G FOR EXE CUT IVE AGREE ME NTS

Senator C lark. D o either of you have any doubts th at the Congres­
sional power over the purse gives the Congress full authority  to deny 
funding  for any executive agreement tha t it may choose?

Mr. Bestor. The  matter was settled in 1796 in connection with the 
day Treaty,  and, in the opinion of virtu ally all constitutional author­
ities, settled definitively. When an approp riation bill to carry out the 
treaty  was int roduced in 1796, the argument  was made tha t the leg­
islative branch was bound to enact it without  fur ther ado. Th is view 
was rejected, the appropriation measure was debated and passed in 
the ordinary way, and the House of Representat ives adopted a resolu­
tion proposed by Madison—often called the “fa ther” of the Const i­
tution—which declared “tha t when a treaty  s tipula tes regula tions on
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any of the subjects submitted by the Constitution to the power of 
Congress, it must depend for its execution * * * on * * * laws to 
be passed by Congress, and it is the  constitutional right  and duty of 
the House of Representatives in all such cases to deliberate on the 
expediency or inexpediency of carrying  such treaty into effect.”

Recent attempts by the executive branch to revive the arguments 
tha t were definitively rejected in 1796 exhibit, it seems to me, a reck­
less disregard of constitutional precedents and of the intentions of 
the framers.

Mr. Falk. The only thin g tha t I would add would be that I agree 
with what Professor  Bestor said in tha t there is the  possibility tha t 
if a President entered an executive agreement with a foreign govern­
ment, tha t in an international  sense an obligation of the United States 
would be valid ly created. And one, therefore, would have a situation 
where Congress was under no obligation, no real obligation; but a 
failure to app ropria te would mean that the United  States was thereby 
placed in violation of a valid international legal commitment.

Senator Clark. So that if Congress failed to fulfill the funding for 
the two Nixon commitments, you are saying we could s tand in con­
tradiction of international law?

Mr. F alk. Yes; tha t happened to be a special case in tha t the com­
mitment to Thieu was i tself a violation of the overt agreement that 
the United States had negotiated in Pa ris and was dubious on its own, 
Senator, from the point of view of interna tional  law. But as far  as 
the relationship between Saigon and Washington was concerned, it 
did seem to me to create a valid  commitment.

Senator Case. Could I  express my appreciation, Mr. Chairman, and 
to both of you so much for your contribution here? I have not only 
enjoyed it but I hope we have profited by it. I hope this  will be a 
continuing  cooperation so long as we are all around. I do have to go, 
Mr. Chairman.

Gentlemen. I am sorry I cannot stay until  the conclusion of this 
morning’s business but I must go. However, one thing did occur to 
me here. Professor  Bestor’s biography, which is a most interesting  
statement, shows he was born in 1908 and graduated from Yale in 
1920. That makes him, I think , probably  the greatest prodigy we have 
seen for a long time.

Mr. Bestor. Although I don’t like to give up tha t honor, Senator, 
there must be a misprint. I  was gradua ted in 1930.

Senator Case. Thank you.

EA CH  house’s POW ER TO SET IN TE RN AL  RULE S OF PROCEDURES

Senator Clark. Under  the Constitution, article I, section 5, clause 
2, each House is given the power “to determine the rules of its pro­
ceedings.” I sn’t it therefore up to each House to decide what proce­
dure it will follow in deciding whether to fund a given executive 
agreement?

Mr. F alk. I think I can answer tha t very briefly by saying just 
yes. You know, one can sav ritualis tically  “provided they are in con­
formity  with the Consti tution.” Perhaps issues would arise if the 
Senate created rules t hat  somehow violate the Constitution. But that  
is not arguably relevant in this context.

Mr. Bestor. I would agree with that.
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Senator Clark. Professor Bestor, what do you believe was the  in­
tent of the framers regarding the scope or  the power of each House 
of the Congress to set its own internal rules of procedure?

Mr. B estor. I think t ha t article I, section 5, clause 2, means exactly 
what it says: “Each House may determine the Rules of its Proceed­
ings." Parliament  had always determined its own rules of procedure 
and had resisted any attem pt on the par t of o thers to prescribe rules 
for it. The f ramers gave Congress the privileges tha t Parli ament had 
found necessary to protec t its independence of outside control.

I see no reason to read into the clause any thing  o ther than  the re­
quirement applicable to all clauses, that it shall not be exercised in 
such a way as to violate the Constitution. This does not mean, of 
course, tha t a given rule cannot be in violation of some ex par te 
interpretation that an interested group may choose to put upon the 
Constitution.

Senator Clark. Isn 't it well with in the scope of tha t power to estab­
lish a point of order  of procedures where it is tho ught necessary?

Mr. Bestor. Yes.
Mr. Falk. Yes.

CO NS TITU TIO NA LITY  OF PO IN T OF ORDER PROCEDURE

Senator Clark. You would not view the point of order procedure 
as an unconstitut ional attempt to replace a majority rule with a unan­
imous-consent rule, would you?

Let me state it another way. That  may not be clear. It  is pa rt of the  
contention of the admin istration in responding to this par ticu lar re­
solution tha t we are somehow replacing a majority rule with a unan­
imous-consent rule unconstitutionally  by establishing such a point 
of order requirement in our Senate resolution.

Mr. Bestor. The argument of the executive branch seems to me, 
Senator, to be without foundation. Major ity rule is fully provided for 
bv the Treaty Powers resolution. According to section 4(a )(1) , a 
majority  of the Senate must vote th at a given agreement should be in 
the form of a treaty.  Assuming that the  Senate has previously adopted 
(likewise by majority vote) the rule incorporated in the Treaty Powers 
resolution, then  the principle of majority rule is in no sense violated 
by giving any individua l Member the right to challenge, by point  of 
order, any move tha t violates the rules already established by the 
majority.

Senator Clark. Of course, if the majority of the Members of the 
Senate feel th at the point of order should not stand,  they can overrule 
the point of o rder by a simple majority as well?

Mr. B estor. Yes.

IS ANYTHIN G IN  RESOLUTION UNC ONSTITUTION AL?

Senator Clark. What I am really asking is, I think , do either 
of you believe there is anyth ing in this resolution which is 
unconstitutional ?

Mr. Bestor. I  find nothing at all.
Mr. F alk. Nor do I.

76- 796— 76



62

CON ST IT UTIO N AL CONVEN TIO N'S  R E JE C T IO N  OF  HOUSE  ROLE CONCE RNIN G 
TRE ATI ES

Se na tor  C l*rk . It  is my un de rs tand ing t ha t the  C onsti tut ion al Con­
ven tion conside red and  rejected  gi ving  the  House of  Repre sen tat ive s 
a role wi th the  Senat e in the  advice and consent process . Is  th at  your 
in terp re ta tio n or  n ot?

Mr. Bestor. Yes; th at  is qui te correct.  A br ief  his tor ica l acco unt  
is pe rhap s des irab le. W ith  the  permission of the  committ ee T sho uld  
like to fu rn ish  fo r the pub lish ed rec ord  a more complete na rrat iv e 
th an  the  ans wer I am abo ut to give  wi tho ut the  benefit of ha ving  th e 
necessa ry sources at han d.

Un de r the  Article s o f Co nfedera tio n tre ati es  were made  by the  only 
org an of Gov ernment the re was; nam ely . Cong ress,  in which each 
State  had  an equal vote. Fo r an v im po rta nt  decis ion, inclu din g the  
ma kin g of  tre ati es , the  vote of nine State s was required—th at is, at 
leas t tw o- thi rds of  all the  St ates  in the  Union . Now the  pow er of  the  
Sen ate  und er  th e Co nstitu tion rep res en ts an arr angeme nt with cer tain 
st riking  sim ila rit ies  to the old  one. Each State  has equal represen ta­
tions, and a t wo -th ird s vote is req uir ed , t hough only a t wo- th ird s vote 
of the  Se na tor s ac tua lly  pre sen t. These resemblance s are not acc iden­
tal . tho ugh the  end res ult  was achieved  in a rou ndabo ut fashion.

At. th e outset of the  convention the dele gates who urg ed a b icam eral  
leg isl atu re env isag ed the  up pe r Ch am ber as a smal l body of  elder 
stat esm en, cap able of ac tin g with secrecy, h old ing  office f or  lon g-term s, 
and the reb y elev ated above pa rt is an  and  local (i.e.. St ate)  pressures 
and pre jud ices. Th at the y sho uld  be pr im ar ily  responsible  fo r ha n­
dl ing  the  co un try ’s rel ations wi th othe r na tions  followed from these 
chara cte ris tics.

The  so-ca lled Great  Com promise, whereby the  Sen ate  was to repre­
sent the  State s equally  and  the Hou se was to be apportioned on the 
basis of populat ion , alt ere d in sub tle ways  the  posi tion  of  t he Senate. 
Though  lon g terms  still  made it a more  stab le body  tha n the  House, 
the na tio na lis tic  predispositi on it  was expected  to have  was replaced 
by dir ect  and pow erful ties  with  the  sep ara te Sta tes . (U nt il  1913, it 
must be remembered , the  Co ns titut ion pro vid ed for Senator s to be 
chosen bv the  State  leg islatu res .)

W hen on the 6th of Au gust 1787, the  first  actu al dra ft  of  the  Con ­
sti tu tio n was laid  befo re the  Conventio n by its  so-ca lled committ ee of 
de tai l, the  Sen ate  was given the  exclusive pow er to make treaties,  and 
no tw o- th ird s rule  was imposed . The assu mption  probably con tinu ed 
to  be th at  the  Sen ate , in tr ea ty  ma tte rs,  wou ld act as a body  of na ­
tio na lly  min ded  e lde r sta tesmen, who would rise above State rivalri es.

Once the trea ty  clause came up fo r debate,  however , the  int ere sts  of  
the  dif fer en t c lasses of St ates  came  to  th e fore.  A basic  reason  was t ha t 
tre at ies of  commerce, ra th er  th an  tre ati es  of  all iance or  tre ati es  of 
peace , were uppermost in most  delegates'  minds.  A year previously , the 
di ffe rin g int ere sts  o f the  So uthe rn  and No rth ern  States  h ad produced 
one of  the  gravest  crises un de r the  Confe der ation. The sub jec t was a 
pro posed  trea ty  with Sp ain,  which wou ld have obtained  cer tain com­
mer cia l advanta ges th at  were  of  intere st to the No rth ern Sta tes , but  
would  have given up any  claim of  the  Un ite d St ates  fo r free  nav iga -
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tion of the Mississippi through the Spanish terr itory lying on both 
sides of its lower course. The nine-States rule of the Confederat ion 
allowed the Southern S tates (which had a strong interest in the “west­
ern waters’’) to block the lat ter  surrender.  In the tradeoffs tha t oc­
curred in the la tter  par t of the Convention, a two-thirds rule for navi­
gation acts (which the South favored and the North opposed) was 
given up in re turn for a two-thirds rule on treaties (which the South 
considered of equal or greater  value fo r the protection of its economic 
interests).

This was the context in which the question of giving the House of 
Representatives a role in treatymaking came up. Because of  the pre ­
occupation with the economic impact of treaties  on State  and sectional 
economic interests, the focus of the discussion was upon the kind of 
major ity that  should be required for Senate approval. Comparatively 
little attention  was consequently given to the longrun implications' 
of excluding the popularly elected House from participation in 
treaty-making.

On the 16th of August , it is true, George Mason of Virgin ia ex­
pressed misgivings about the excessive power of the Senate, which 
“by means of a trea ty might alienate terr itory &c. without legislative 
sanction.’’ On the 23rd, Governor .Morris of Pennsylvania said he 
was reluctant to place the power of making treaties in the Senate, bu t 
was willing to do so provided tha t (in the words of the motion he 
made) “no Treaty shall be b inding on the United States which is not 
ratified by a Law’’—that is to say, bv an enactment requiring House 
approval. Though he was supported by his Pennsylvania colleague 
James Wilson and by John Dickinson of Delaware, speeches in oppo­
sition were made by Madison, by Nathaniel Gorham of Massachu­
setts, and by William Samuel Johnson of Connecticut. The princ ipal 
objection was to the awkwardness of an arrangement whereby (in 
Johnson’s words) “the acts of a Minister with p lenipotentiary powers 
from one Body, should depend fo r ratification on another Body.”

When Governor Morris’ motion was put to a vote, eight States  
opposed it. only Morris ’ own State of Pennsylvania voting yes. (One 
State, North Carolina , was evenly divided.) Madison next proposed 
a compromise, which would have allowed the President and Senate 
“to make Treatie s eventual and of Alliance for limited terms.” but 
“requ iring the concurrence of the whole Legislature in other Trea­
ties.” Nothing came of the proposal, and in later discussions of the 
treaty clause the main issue was the two-th irds requirement.

As this narra tive suggests, the importance of obtaining the full 
consent of the governed to national  commitments by involving both 
Houses in the treatymaking process was never seriously considered 
at the time. Today, T believe, involvement by the House in such 
matters is vitally important if the, American people are to have con­
fidence in the soundness and responsibility  of our foreign policy. 
Therefore I have already urged that  committees of the House be 
invited to participate along with Senate committees in the considera­
tion of issues of foreign policy, leaving to the Senate itsel f (as the 
Constitution specifically and inescapably provides) the final vote on 
consent to a treaty.
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PREFERABILITY OF SENATE ALONE APPROVING SIGN IFICAN T INTE RN AT IONA L 
AGREEMENTS

Se na to r Clark . Furt her  on th at  po int, giv en the expressed in tent  o f 
th e fra mers on th e sub ject , isn ’t it  preferab le  th at  t he  Senate alone— 
an d th is real ly dea ls wi th Se na tor Case’s q ues tion —rat he r th an  the  
Hou se an d the Sen ate , appro ve  signif ica nt in ternat iona l agreem ents?

Mr. F alk . I  would say if  one  w ere  s ta rt in g fre sh  wi th the cons titu­
tio na l expe rien ce of the U ni ted State s, th at  the ans wer wo uld  prob ably 
be yes—given the way the Co ns tituti on  was dr af ted.  Bu t I  do th ink 
Se na tor Case h as  a po int , S enato r, t hat the  p rac tic al rea lit ies  of  tr yi ng  
to  deal  wi th  th e disequ ilib rium th at  has emerged in the  constituti onal 
system betw een Congress a nd  th e Pr es iden t will be g reat ly  u pset if  an 
in ternal  di spute or  confl ict aris es between the  House and the Senate. 
An d given th is  pro spe ct it  might  be des irable  to have some means of 
sec uring a role  fo r the  Hou se an d fo r the  concurr en t resolu tion pr o­
cedure  in ce rta in  circumstance s whe re, fo r inst anc e, the ap pr op ria­
tio ns ’ pow er of  the  Hou se is pe cu lia rly  pe rti ne nt  to the  sign ificant  
na tio na l commitment  th at  is at  stak e.

Se na tor Clark. Wouldn ’t it a lways be ?
Mr. F alk . N o, I  don’t th in k so. I  mean, T th in k th at  one could dis ­

tin gu ish  betw een the  sense in whi ch it migh t alw ays  be, Se na tor , and  
a com mitment th at , on its  face, de alt  with a m at te r of ap prop ria tio ns .

Se na to r Clark. Yes, P ro fessor  Besto r?
Mr.  B estor. I  com pletely ag ree  th at  dissension between the  Sen ate  

and the House  on these mat te rs  would be disast rou s. Indeed  I th ink 
th at  the tr ick of “divid e an d ru le” has alr eady  been used  effec tively 
by the execut ive to negate th e power of Congress.

I  su gge st t hat  a very serious  ef fort  o ught to be m ade by both Houses 
to  co nci liat e each othe r's  view’s. A good exa mple is t he  b ill now’ pend ­
ing  in the Hou se fo r con gressio nal  review of in ternat iona l executive 
agr eem ents (H .R . 4438), wh ich  spec ifica lly exclu des tre at ies from  its  
opera tion.

My hope would be fo r nego tia tio ns  betwe en the  two chambers  look­
ing  to  the  adop tio n by the  Ho use  of a resolu tion  com plementing the  
Tre aty Powers re solution by sayin g, in effect, th at  when t he  Se nate ha s, 
by resolu tion, de termined  th at a pa rt icul ar  agreem ent  must tak e the  
for m of a tre aty,  t he  H ouse will likew ise refuse  to con sider an ap pr o­
pr ia tio ns  bill or  oth er s up po rti ve  leg islation  un til  and unles s th e a gre e­
ment h as been ra tifi ed as a t re at y.
; In  re tu rn  fo r thi s, it  seems to me, the  Senate ou gh t to agree th at  it 

wil l consult the  House  before ra ti fy in g any t re aty th at can be expected 
to  req uir e fiscal or  o ther supp or tiv e leg islation , and to inc orp ora te as 
res erv ations wh ate ver the Ho use deems nece ssary to  prote ct  its  l egi s­
lative prerogatives. ,

On a perm anent bas is, I  would  like  to see devised a proced ure  by 
which the. Ho use Com mit tee  on In te rn at io na l R ela tions  and th e S ena te 
Comm ittee on Fo re ign Re lat ions  w ould  sit  to ge ther  on a f req uent  and  
re gu la r bas is as a jo in t com mit tee,  to con sider fund am en tal issues of 
fo re ign policv, vi rtu al ly  all  of  which  invo lve questio ns on whi ch the 
Ho use as well as the Senate m ust eventua lly  act.

Congress  must pre sen t a u ni ted  f ro nt  i f it  is t o induce  th e E xecutiv e 
to  t ak e ser iously its  ob lig ati on  to seek advice as well as consent fro m
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the Senate and its corresponding obl igation (less specific in the Con­
stitution , perhaps , but nevertheless clear) to keep the House fully 
informed of developments on which it will be called upon to act.

HOUSE  PA R T IC IP A T IO N  IX  RE LA TI ON  TO N A TIO N A L CO M M IT M EN TS

Senator Clark. What do you think  of the suggestion tha t there 
ought to be some area here where the Senate could retain its consti tu­
tional rights in terms of giving advice and consent on significant 
agreements, on treatie s, on one hand;  and the House being able to 
work with the Senate in terms of  nonsignificant agreements—I guess 
in terms of joint  resolutions? Does t ha t make sense to you?

Mr. Falk. Yes; I think that i t is an att ractive way of compromising 
the various considerations tha t are at stake here and I think t ha t the 
notion of setting up a joint committee on commitments in general, 
Senator—where it would also, be possible to have some kind of con­
sultative  informal process to allow House participat ion even in rela­
tion to significant national  commitments—well, I think it would not 
encroach upon the  tre aty  power but it would, it  seems to me, allow the 
House a mechanism for having their  views taken into systematic 
account in the course of the hearings carried on around “significant  
national  commitments.”

H A N D L IN G  OP SIG N IF IC A N T  AGR EE MEN TS

Senator Clark. Do you both agree tha t significant agreements 
ought to be handled via the treaty route rather than  joint resolution?

Mr. Bestor. Rathe r than executive agreement.
Senator Clark. Oh, rath er than  executive agreement? In other  

words, followed by joint resolutions on authorizations and funding .
Mr. Bestor. In this instance the Const itution  seems to me completely 

clear in its requirement tha t treaties be made with the advice and 
consent o f the Senate. Accordingly, I think it would be dangerous, 
however desirable the end result might be, to depart from tha t clear 
and established understanding.

Furthermore, the distinction that  ought to be made between a treaty  
and an executive agreement is that  a trea ty represents a long, con­
tinuing, and important in ternat ional commitment ; whereas an execu­
tive agreement is an appropriate  way of making  subordinate and 
temporary arrangements . These latter can be authorized by acts of 
Congress, both Houses part icipating, but I don' t see how one can 
escape the specific requirement of the  Constitu tion tha t it is the final 
responsibility of the Senate, through advice and consent, to give its 
approval to a treaty.

Mr. F alk. I don't fully agree with Professor Bestor on tha t point. 
It is the first time I have not really agreed with him in the course of 
this long morning. But I don’t feel the  Constitu tion, in ligh t of the 
practice that  has emerged, is.crystal clear on what agreements have to 
be regarded as a treaty. And I think  i t would be difficult in my ju dg­
ment to sustain the case tha t in some instances “significant commit­
ments” of a p arti cular kind could not be made th rough  the executive 
agreement procedure. I think it is undesirable  t ha t such practice  has  
been established, but I think i t is hard to argue at this stage that the
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Constitu tion is absolutely unambiguous on this point. And I could 
see some sense in saying that  executive agreements, approved by con­
current resolutions, for commitments that emphasized a prospect of 
appropriations, Senator, might have merit as a reasonable feature  for 
soliciting congressional partic ipation in conformity with the 
Constitution.

The problem of reasserting a congressional role is complicated bv 
the reality  tha t the mixture of the Constitution and the practice just 
is not crystal clear on relative competence of the President and the 
Senate.

Senator Clark. Tn other words, you are saying in effect that execu­
tive agreements do have some standing in light of historical develop­
ments and that they may be as valid as the trea ty power itself?

Mr. Falk. Well, you cannot read out of existence. Senator, execu­
tive agreements by just looking at the language of the Constitution 
because there is too much in tervening a uthori tative  practice, which is 
inconsistent with that  clear reading.

EFF ECT OF  PA TT ER N OF  CON ST IT UTIO N AL VIOL AT IO NS  CO NCE RNIN G 
EX EC UTI VE AG RE EM EN TS

Senator Clark. But Sam Erv in used to say something like, “A 
violation of the Constitution does not constitute an amendment to 
the Constitut ion.” What is your react ion to that ?

Mr. F alk. Well, that  is a nice epigram. Undoubtedly it is rheto­
rically useful. But a violation tha t is repeated as a pattern over a 
long period of time and lias been virtually unchallenged and ac­
quiesced in does seem to me to create the grounds for saying it is 
reasonable for the President to believe that he has this au thori ty under 
the Constitution. And until the Supreme Court declares th at he does 
not. there is no basis for asserting unambiguously th at it is unconsti­
tutional  behavior.

Senator  Clark. You say lie has the right  to  believe tha t he is acting 
under the Constitution?

Mr. F alk. That is reasonable, in light of these in tervening devel­
opments, to regard the executive agreement powers as a very wide 
power.

Senator Clark. You mean constitutionally ?
Mr. F alk. It  is reasonable to believe that.  I happen to th ink that it 

is an unfor tunate interpreta tion of the Constitution, but what I am 
trying to do is to  draw a distinction between how the Constitution is 
most ap propriate understood, Senator, and what the range of reason­
able disagreement would be. A nd what I am suggesting is that,  short 
of some kind of Supreme Court resolution of this uncer tainty, it is very 
difficult to dogmatically assert. Senator, what the Constitution allows 
and what it does not allow. And tha t applies, of course, to the executive 
claims as much as to the constitutional claims.

Senator Clark. Not being a constitutional authority nor a 
lawyer-----

Mr. F alk. You have two advantages, then.
Senator  Clark. But  it seems to me by your use of the term “consti­

tutional auth ority” one might  argue he has the authority,  but since 
there is nothing  in the Const itution itself to in any wav authorize that .
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it seems to me tha t tha t legal authority, whatever it might  be, is not 
constitutional. It  might be something extra-constitutional or acquired 
through  the years.

Mr. F alk. Well, I ’m not sure whether it  is a point of semantics or a 
substantive point, Senator. All I am doing is to say tha t it  is reasonable 
for a President to believe that he has the constitutional authority.

IS SU ES  OF  C O N STIT U TIO N A LIT Y  OF  EX EC UTI VE AGREE M EN TS

Mr. Bestor. My testimony, Senator,  had to do with the intent of the  
framers. Their intent seems to me quite unambiguous. I see no consti­
tutional basis fo r the claim of the Presiden t to authority for making 
an internat ional agreement unless through the treaty procedure, or un­
less by au thor ity of a previous act of Congress, or unless the agree­
ment in question involves matters of detail under a previously ratified 
treaty.  Some latitude may be allowable when an agreement needs to 
be put into immediate effect. Under such circumstances, va lidation  by 
the Senate or by Congress as a whole can legitimate ly be made late r, 
if the agreement is submitted for approp riate approval without delay. 
The validation by Congress of Lincoln’s suspension of habeas corpus 
in the secession emergency is a case in point.

To sum up my position : So long as there is congressional appro va l; 
either in the form of advice and consent by the Senate or  in the form 
of an act passed by both Houses, then an executive agreement would 
seem to me to be authorized by either the trea ty clause or the “neces­
sary and proper” clause, and therefore to be consti tutional.

The real issue is the constitutionality of executive agreements made 
by the President without any kind of legislative approval. 1 find 
nothing in the Constitution to support the claim that a power to make 
such agreements has been granted, directly or by implication, to the 
President. And I agree with Senator  Erv in that a violation of the 
Constitution cannot become a constitutional principle merely by ac­
quiescence over a period of time—not in the American system, at least.

The problem can be clarified. I believe, by recognizing th at a large 
number of executive agreements are constitutionally valid according 
to the pr inciples I have just enunciated. The misgivings of the public, 
and (I take it ) of th is committee arise from executive agreements that 
are made by the President without any sort of approval from Con­
gress. The excutive branch itself admits tha t these are relatively few 
in number. In a recent memorandum to this committee, the Legal 
Adviser of  the State Department (Mr. Monroe Le igh) repor ts that  
“about 86 percent of executive agreements are au thorized by s tatu te.” 
These, therefore, are not at issue. It is the remaining  14 percent tha t 
raise constitutional questions, and perhaps  only the “approx imately 2 
to 3 percent” tha t Mr. Leigh says “are authorized solelv bv the Con­
stitu tion”—according to his inte rpretation  of the  Constitution. (Con­
gressional Record, November 14, 1975, p. S 20103).

If  the number is as few as 2 or 3 percent, then it is hard to see why 
the conduct of American foreign relations would be hampered by 
submitting these agreements as treaties and obeying the constitutiona l 
mandate with respect to treaties. Nor would so small a number  clog 
the machinery of the Senate. Obviously the unwillingness to submit 
these agreements as trea ties is th at the Adminis tration does not wish
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them to be debated in the Senate. And this  is the very reason why 
they ought to be debated there, and why the Senate should ins ist—in 
the interests  of the Nation itself—tha t they be p ut into treaty form 
and dealt with by constitutionally mandated procedures. The very 
fact tha t the State Department considers it impor tant to keep these 
agreements from becoming subject to constitutional procedures is a 
signal tha t they contain commitments of a kind tha t the Senate, as 
watchdog of the public interest in international relations, would not 
be likely to approve. I don't think the framers  of the Constitution 
intended th at watchdogs should be tied up and muzzled.

Senator Clark. Thank you.

T A K IN G  IN TO  AC CO UN T PA TTERN S OF  PR AC TICE  
IN  CO NST RU IN G C O N ST IT U TIO N

Mr. Falk. May I make one small point?  I think the difference 
between us on th is point—and it  is a very fundamental point—is tha t 
I am suggesting tha t substantive practice  does bear on the prope r 
interp retation of the Constitution. And although I agree with the 
view of what the framers intended—and it is the view tha t underlies 
this resolution—I think  th at general theories of construction, of how 
you construe a legal document like a Constitution , would also take 
into account patterns of practice tha t have been acquiesced in by the 
relevant branches of government over a period of time.

Mr. Bestor. This argument, Mr. Chairman, if applied to  the ques­
tion of racial segregation, would mean acquiescence in the provision 
of “separate but equal” facilities for  different races throughout the 
period from 1806, when the Supreme Court in Plessy v. Ferguson held 
tha t “separate but equal” satisfied the requirement of the 14th amend­
ment for “equal protection of the laws,” until 1954, when the Supreme 
Court in Brown v. Board of  Education held th at segregated education 
was unconstitutional, despite the patterns  of practice tha t had been 
followed for decades by every level of government.

Agains t the patte rns of practice th at have been followed in the mak­
ing of foreign policy, I  would set not only the intent of the framers 
in 1787, bu t the experience of recent years—particularly  the Vietnam 
disaster, into which we were led by the belief tha t pres idential leader­
ship, wi th minimal consultation of  Congress, was the path of national 
safety. Unde r the circumstances I suggest tha t the prope r constitu­
tional course is like tha t which the Supreme Court pursued in 1954; 
namely, to seek out the fundamental meaning and purpose of consti­
tutional mandates.

Mr. F alk. I  would only add to tha t tha t I  th ink until the Supreme 
Court acted in 1954, it would have been reasonable to view the Consti­
tution  as endorsing separate but equal s tandards and tha t it does re ­
quire—and would require in the  present context—an authoritative 
opinion by the Supreme Court to resolve th is question in a definitive 
way.

Senator Clark. I  am sorry to say I have only 3!/> minutes to vote 
on final passage of the Watergate  reform bill. We have been very, 
very privileged to hear your testimony today. I think  it has been 
extremely helpful and we are pleased that  you came and spent the 
whole morning. Thank you very much. The hearings are adjourned.

[Whereupon, at 12 :30 p.m., the committee recessed subject to the 
call of the Chair.]



TREATY POWERS RESOLUTION
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U nit ed  S ta te s S en ate , 
Com mit te e on  F or eig n R el at io ns ,

Washing ton,  D.C.
The committee met, pur suan t to notice, at 10 :08 a.m., in room 4221, 

Dirksen Senate Office Building, the Hon. Hick Clark, presiding.^
Present: Senators Sparkman (chairman), Clark  (presidin g), Case 

and Javi ts.
Senator Clark. The hearing  will come to order.
Senator Sparkman. I ’d like to  make a brief opening statement, Mr. 

Chairman, before we st art.

O PEN IN G  ST ATEM ENT OF  SE NA TO R SP A RK M A N

The Foreign Relations Committee today continues its  examination 
of the  treaty powers of the Senate.

In  recent years bo th Houses of Congress have shown increasing con­
cern over their role and responsibility in the making and oversight of 
interna tional  agreements. The House Inte rnat iona l Relations Com­
mittee is current ly considering proposed legislation which would au­
thorize Congress by concurrent  resolution of both Houses to disallow 
executive agreements within 60 days of th eir transmittal to Congress.

The Senate Fore ign Relations Committee has initia ted hearings  on 
a resolution, Senate Resolution 486, which would have the effect of re­
quiring the Executive to submit agreements which constitute signifi­
cant national commitments in the form of treaties, subject to the 
advice and consent of the Senate by two-thi rds vote.

Although no clear consensus has yet emerged as to the most ap­
propr iate and responsible means of dea ling with this issue, there seems 
to be a general consensus tha t some form of action is needed in the area 
of treaties and executive agreements.

The common purpose of  the  various proposals now under consider­
ation is to enable Congress to discharge more effectively its const itu­
tional responsibilities in the  making and oversight of significant for­
eign commitments.

The first witness today will be Mr. Monroe Leigh, Legal Adviser to  
the Department of State, who will present the views of the  executive 
branch in this most important field of executive-legislative relations.

Following Mr. Leigh ’s testimony and questioning by the committee, 
we will hear the views of P rof. Ar thu r Miller of the George Washing ­
ton University N ational Law Center.
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Before Mr. Leigh proceeds with his prepared statement, I want to 
sav tha t I have invited Senator Clark  of Iowa, who has taken im­
por tant initiatives and has really been the leader in this field and who 
is the author of the proposed resolution, to take charge of the  hearing,  
since he is the one who has been most directly connected and concerned 
with this subject.

One other th ing I want to state is this.
I nder a rule of the Senate, ordin ary committee meetings cannot 

be held unless the subject matte r is urgent. I have obtained permis­
sion from the Senate to hold hear ings on some matte rs that fell within 
tha t category—for instance, the hearings yesterday on three  pending 
commodity agreements were held under th at permission. Another type 
of hearing permissible under even thi s s tringent Senate rule is a hear­
ing which falls in the category of oversight. This hearing is being held 
under th at exemption. It  will not be our purpose to consider legislative 
action, hut to deal with the factual situation  relating to treatym aking 
powers. Ib is  is not a legislative session; it is an oversight session.

I am very glad that Senator Clark has  started this work of looking 
into treatym aking  powers and other things related thereto.

1 will now ask Senator Clark to take charge.
Senator  Clark. Thank you very much, Mr. Chairman, both for 

your comments and your cooperation in agreeing to have these hear­
ings before the full committee.

I did want to mention that  Senator Hathaway is going to be coming 
in at some point during the hearing with a statement. Whenever he 
arrives, we will take a break and hear his statement, if tha t is agree­
able to you, Mr. Leigh.

Mr. Leigh. Of course.

SE NA TE  AND  HOU SE  ROL ES IX  M A K IN G  N ATIO N AL COM M IT M ENTS

Senator Clark. I join with Senator Sparkman and my colleagues 
in welcoming Mr. Leigh and Professor Miller here today to provide 
further  information and to answer questions on how the two Houses 
of Congress together with the executive branch can cooperate and 
work together in framing our Nation’s foreign policy. I say work 
together because quite aside from the Senate’s exclusive role in pro­
viding advice and consent to treaties,  in my judgment the House of 
Representatives  has a very profound role and responsibility in this 
whole process.

There can he no doubt whatsoever about the legitimacy, indeed the 
constitutional necessity, o f the House role in funding international  
commitments, including treaties,  which may be authorized for ratifi­
cation by the Senate.

Therefore I am convinced tha t the House should be just as inter­
ested as the Senate in guaran teeing that  the Congress not permit the 
executive to usurp the legitimate congressional role in making ILS. 
national commitments.

OB JE CT IV E IN  R A IS IN G  QUES TI ONS

Similarly. I say working together with the executive branch be­
cause I am firmly persuaded tha t there can be no sound nor effective
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American foreign policy without the closest of cooperation between 
I lie Congress and the Executive.

So, our objective, and tha t I think  of my colleagues, in raising  
questions about the proper constitutional role is only to establish how 
the system of checks and balances really should operate in the pa r­
ticular area of international agreements. We are trying to inte rpre t 
more precisely provisions of the Constitution which may, through 
1 lie years, have been misused.

I think the more accurately the respective responsibilities are de­
fined and the more closely we consult with each other, the less friction 
and misunderstanding  will exist between these two branches of Gov­
ernment, and as a consequence, the more effective our policy can 
become.

Senator Hathaw ay not having yet arrived, I think  we should at 
this point go ahead and hear Mr. Monroe Leigh, the Legal Adviser 
to the State Department.

You may proceed in any way you deem appropriate.

STATEMENT OF MONROE LEIGH, LEGAL ADVISER,  DEPARTMENT
OF STATE, ACCOMPANIED BY SAMUEL GOLDBERG, DEPUTY
ASSISTANT SECRETARY FOR CONGRESSIONAL RELATIONS; AND
ARTHUR ROVINE, ASSISTANT LEGAL ADVISER FOR TREATY
AFFAIRS

Mr. Leigh. T hank  you very much, Senator Clark, Senator  Spark ­
man. I will lie happy to suspend whenever Senator Hathaway arrives, 
if you would just so indicate.

Senator Clark. Fine.
Mr. L eigh. I would just like to introduce before I begin Mr. Sam 

Goldberg on my right , who is the Deputy Assistant Secretary of 
State for Congressional Relations, and on my left is the Assistant 
Li'gal Adviser to the Department of State  for Treaty Affairs, 
Air. Arth ur Rovine.

Senator Sparkman. Mr. Chairman, before we start , I think the 
record should show that Senator  Case has been here, but had to go 
over to the Senate floor. We hope he will be back.

Senator Clark. Good.
Mr. Leigh. Mr. Chairman. T am very grateful for this opportuni ty 

to appear  before the committee to consider with you Senate Resolution 
486. the “Treaty Powers Resolution.”

Senate Resolution 486 would permit the Senate to express its opinion 
that particular  executive agreements should, in its opinion, be con­
sidered as treaties ; and once that opinion has been expressed, unless the 
Senate has in the meantime approved the trea ty by a two-thirds  
majority , a point of order procedure  would become applicable p erm it­
ting  any one Senator to block consideration of the funding of any such 
designated agreement.

STA TE D EPA RTM EN T O BJE C TIO N  TO SE NA TE RES OLU TI ON 48 G

As you know, Mr. Chairman, the Department of Sta te believes th at 
this resolution, even though it would purport to do no more than estab-
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legal and policy questions if adopted.

Our objections to the proposed resolution focus on three problem 
areas.

Let me say as an interpolation, Mr. Chairman, tha t we have not been 
quite sure which is the final version of Senate Resolution 486. There is 
a slight variation between the-----

Senator Clark. The final version, of course, is the one which was 
submitted last.

Mr. Leigh. Well, we do not know tha t from the dates. There is a 
slight difference between the one which appeared at the time you made 
your statement introducing it on the floor, and the printed version 
which has been circulated.

But, unless some special-----
Senator Clark. You say there is a slight difference between the 

printed version and the last one put  in the Congressional Record?
Mr. Leigh. Yes; there is a sl ight difference.
Senator Clark. As far  as I am concerned the official resolution would 

be the one that was submitted in the Congressional Record on the last 
occasion.

Mr. Leigh. Well, let me proceed. If  this becomes important to you— 
I just wanted to make tha t point.

Senator Clark. Fine.
Mr. Leigh. First, Mr. Chairman, the resolution if adopted would 

seriously diminish the role of the House of Representatives in author iz­
ing or approving many international agreements. The resolution would 
claim for the Senate the power to treat an executive agreement as a 
treaty , irrespective of pr ior partic ipation of both Houses in authoriz­
ing or approving the agreement.

Second, the resolution, if  adopted, would interfere with the Presi­
dent’s role as the Nation’s negotiator of interna tional  agreements with 
other countries. Implici t in this  role is his making an assessment of 
what type of  instrument would best serve in a particular  case.

Third, Mr. Chairman, the resolution, if adopted, would raise ques­
tions with respect to the requirements concerning adoption of 
legislation.

Let me now discuss each of these problem areas in fur ther detail.

INTE RFER EN CE  W IT H  HO US E’S PROPER ROLE

In our judgment the proposed Senate Resolution 486 would, if 
adopted, constitute a very significant interference with the proper role 
of the House of Representatives. The House, of course, has a role in 
the authoriza tion and fund ing of the vast majority of executive 
agreements.

Under Senate Resolution 486, however, the Senate could deprive 
the House of tha t role whenever it  so wished simply by expressing its 
opinion on the matter.

If , for example, a statu te authorizes the President  to conclude an 
executive agreement, and the President  in good faith  concludes an 
agreement pursuant to that statute , in our view it would fru strate the
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statu tory purpose to permi t the Senate to redesignate the agreement 
as a treaty. Most pa rticu larly , the role of the House in the statutory 
process woud be gre atly  diminished, if not eliminated altogether.

Senator Clark. Mr. Leigh, I do not want to constantly interrupt  
because I have a series of questions here I  want to ask, but I do want 
to be sure I  understand your position.

You are saying here, then, under this section “Role of the House of 
Representatives” in effect tha t the House may cut out entirely , or 
to quote the second sentence on page 2, under “Role of the House of 
Representatives,” you say, “The House, of course, has a role in the 
authorizat ion and fund ing”—for purposes of my question I will em­
phasize “funding ”—“of the vast major ity of executive agreements.” 
But, under Senate Resolution 486, the Senate could deprive the House 
of that role whenever it  so wished simply by expressing its opinion on 
the matter.” Again,  at the end of the page you say th at the House’s 
role would be not only diminished, but possibly eliminated altogether.

How could the Senate by passing a resolution deny the House of 
Representatives its power of funding?

Mr. Leigii. What you are doing is setting up a di fferent patte rn. I 
want to give specific examples of what I mean. It  is different with 
respect to different types of executive agreements. That is what I was 
going to come to next.

Senator Clark. I  know what you are coming to next;  I have read 
that.

Mv question deals with the specific ques tion: If  the Senate fol­
lowed this  procedure of a simple resolution in which it expressed its 
view that  an internationa l agreement ought to be sent up as a trea ty, 
and held under the. poin t of order to tha t, how would tha t deny the 
House of Representatives its initi ating power to fund treaties? That 
is what you are saying here ?

Mr. Leigh. Tha t is the next section of my statement, if I may move 
on to it.

Senator Clark. On funding? Are you going to deal with the fun d­
ing question?

Mr. Leigit. I will deal with all questions I hope, i f I may get to 
them.

Senator Clark. So that  I understand what you are saying—it 
seems to me you are saying very specifically here—I am only re ferr ing 
to the funding question now, to the power of the House of Representa­
tives under the Constitution to initiate appropriations measures. I 
just don’t see-----

Mr. I .Elon. Well, may I give this example. Senator ?
If  the House partic ipates  with the President and the Senate in 

the passing of legislation which contemplates the negotiation by the 
President of certain international  agreements as executive agree­
ments on condition that those agreements be brought back to both 
Houses and put  on the table for 60 days, and if thereafter the Presi­
dent does those things  pursuan t to the statu tory authority, then tha t 
becomes the supreme law of the land.

Senator  Clark. Yes.
Mr. Leigh. Wh at this resolution permits the Senate to do is to 

alter the expectations of the House of Representatives. That expecta-
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non is that when the funding question arises under the resolution, it 
will be a matter for majority  vote by both Houses. What  this resol u- 
ion does is to permit the Senate, i f it  is valid, to designate an agree­

ment of the sort 1 have just  described as one tha t should have been a 
tiea ty, and afte r that , insofar  as one House, namely the Senate is 
concerned, it  will require a unanimous vote of the Senate in order to 
be approved. Tha t is a change-----

R EQ U IR EM EN T FOR U N A N IM O U S VOTE OF  SE NATE  DE NI ED

Senator Clark. A unanimous vote of the Senate ? *
Mr. Leigh. It  will require a unanimous vote for the funding, unless 

iii the meantime the Senate lias given its advice and consent to a 
treaty.

Senator Clark. W hv would it require a unanimous vote ?
Mr. Leigh. Because it permits one Sena tor to object.
Senator Clark. But certainlv you know that a point of order can 

he overruled by a simple majori ty of the Senate or the House at any 
point.

Mr. Leigh. Yes: th at can certainly be done.
But if that  is the  case, whv do you need to have this resolution at 

all?
Senator Clark. That is another issue.
Air. Leigh. But th at is the very heart of this question.
Senator Clark. T do not want you to operate on the assumption 

tha t there are any unanimous votes required by this resolution, which 
was your phrase, of the TT.S. Senate.

Mr. Leigh. This is my belief as to what this does, so long as the 
step has not been taken of overruling the presiding officer's ruling.

Senator Clark. But that is done constantly and regularly , as vou 
know.

Mr. Leigh. I f that is done constantlv and regularly,  then presum­
ably the same m ajority would be available to defeat the funding if 
the Senate did not really wish to do it.

Senator Clark. That might very well be. But T do not want a mis­
conception placed into the record that if this passes, it would require 
a unanimous vote of the Senate in order to fund.

resolution’s EFF ECT ON  house’s PO WER  TO IN IT IA T E  AP PR OPR IA TI ONS 
M EA SU RE

T th ink T understand your answer. You are not saying in this state- *
ment that this resolution would in any way impede the constitutional 
requirement or would in any way affect the constitutional requirement 
or the House’s power to initia te appropriations measures.

Tha t was real ly my question. T think  T may not have been stating  
it right.

Mr. Leigti. Well, vou know. Senator, T do not want to be over- 
technical about this, bu t the constitu tional provision about the  House 
prerogat ive in initi ating applies to revenue measures as far  as the 
Constitution textually  is concerned.

Xow, I have known for years that it  has been the practice on the 
Hill to say that appropriations should also originate in the House.
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Senator Clark. I think they always have.
Mr. Leigh. Nearly always they have, bnt I do not believe it is a 

constitutional requirement.
Senator Clark. But my question-----
Mr. Leigii. Surely they can initiate, but if it is hung up in the 

Senate by the kind of point of order procedure which is contem­
plated here, then there has been introduced an element of inflexi­
bility in the process which was not anticipa ted at the time the em­
powering statute was passed.

Senator Clark. I  understand your argument there.
I wanted to be sure that  there was no misunderstanding about the 

idea that if this body, for example, as we have just done, passed the  
Spanish Treaty, that  somehow the fact that the I .S. Senate had ra ti­
fied the treaty thereby bound the House of Representatives to fund it. 
Obviously they initiate the funding of it, and should they decide lor  
any reason not to fund  it. obviously it would not be funded.

Mr. Leigh. Quite true.
There is one thing. Senator Clark you unders tand my answer de­

pends on the fact tha t I am talking about the  kind of executive agree­
ment which has had a prior  House authorization as well as a Senate 
author ity. The funding comes in at a later stage, of course.

Senator Clark. Would you continue.
Oh, Senator Sparkman, go ahead.
Senator Sparkman. I am always interested  in this  point of discus­

sion because, i t has been the source of a great deal of discussion and 
argument over the years. I can remember when it actually developed 
into a “first discussion'’ between the two chairmen of committees.

The Constitution  provides that all revenue measures must originate 
in the House of Representatives. It does not say that approp riations or 
funding must originate there. I do not know whether I would say 
always or  not, but for a long time, during the time I have been here, 
the House has insisted that  provision carried with it the right  to 
initiate appropriations. I do not suppose tha t question will ever be set­
tled to the satisfaction of everybody. It is general ly followed. So far 
as 1 knowr, though, the Senate has never agreed, except tacitly , tha t 
that was a requirement. I suppose we run into the same difficulty here 
(hat we have many times in the past in ordinary funding.

Mr. L eigii. Well, like so many things in this Constitution based on 
separation of powers, you can never get an exact answer on everv 
question, and so you have to have a measure of good will on both sides.

I would like to continue if I may, Mr. Chairman.

interference with house's role

I was going to say that it could not have been the intent ion of the 
House when assisting in the passage of a sta tute authorizing executive 
agreements to have such an agreement transformed into a trea ty. This 
is important, Mr. Chairman, since approximately 86 percent of all 
executive agreements are authorized by a statute.

Fur ther , if the House had a part icular point of view as to how 
existing statutory authority for part icular agreements should hence­
forth  be shaped, but the Senate wished to assume total control of the 
matte r itself, it could do so simply by designating such agreements
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as treaties. This could be done for individua l agreements or entire 
classes of agreements concluded pursuant to statutory authori ty. The 
role of the House in this p articular  phase of  the process would vanish. 
It  is doubtful, at the least, th at the constitutional framework can be 
stretched to this degree.

CONTRAVEN TION OF EX ISTING  STATUTES

In addition. Mr. Chairman, many existing statutes, such as the 
Trade Act, the Atomic Energy Act, the Arms Control and Disarm a­
ment Act, and others, require tha t executive agreements concluded 
thereunder be submitted to both Houses for approval, or the possi­
bility of disapproval.

Senate Resolution 486 would contravene those statutes by once 
again removing the House from tha t role. For example, the Senate 
could simply call a trade agreement a trea ty and the House role in 
the approval of the agreement or disapproval of it would immediately 
vanish.

The question is whether the Constitution intended that the system 
should work in this way. Did the Senate and the House intend such 
a system when i t subjected such agreements to the approval  of both 
Houses?

I believe the proper  answer to both questions is no. I do not believe 
that  either the Senate or the House would wish to establish a prece­
dent under which statutory authorizations  or mandates might so 
easily lie overridden or amended. Senate Resolution 486 would, if 
adopted, constitute a very serious alteration of the  normal legislative 
process, and. in our view, it  would substantially upset th at process as 
set forth  in the Constitution.

Proponents of this resolution have argued tha t once the Senate 
has already agreed in a statute tha t an agreement must be submitted 
to both Houses for approval, it would be exceedingly unlikely that  
the Senate would then turn around and call the agreement a treaty. 
Nevertheless, Senator Clark argued when presenting the first dr aft  of 
this resolution, “the possibility of such a reversal should not be pre ­
cluded altogether, for a situat ion may always arise in which the 
President  exceeds his statutory  authority . This resolution provides the 
means of proceeding in that event.”

Indeed, the stated purpose of the resolution, as set forth  in section 
2(a).  is “ to insure, through  use of the legislative  power of the Senate, 
tha t no internat ional agreement constituting a treaty will be imple­
mented" by the Senate without its prio r approval. It  is not, T would 
note, limited to fund ing measures.

But. who is to determine whether the President has exceeded his 
authority  under the s tatute?  A pparently  the Senate alone would make 
that  de termination. We thus are in a situat ion in which the Senate and 
the House together have authorized the President to conclude an 
agreement, the President concludes such an agreement, and the ques­
tion is raised whether the President  has exceeded his statutory au thor­
ity, and thereaf ter the Senate alone under  this resolution, without any 
concurrence from the House, makes a determination which has pro­
found consequences on the prospects for implementing legislation.
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Senator Clark. Again, a point of clarification.
At the bottom of the page, I  t hink  you have added something here 

saying it is not limited to funding. You say, “ Indeed, the stated pu r­
pose of the resolution, as set for th in section 2(a ), is ‘to insure, throu gh 
use of the legislative power of the Senate, tha t no interna tional agree­
ment const ituting a trea ty will be implemented’ by the Senate without 
its prio r approval.” Of course, funding is a legislative power.

Mr. Leigh. That is quite true. But here you are talking about a 
specific approval , evidently, because the  purpose of this legislation is 
to designate those agreements which the Senate thinks  should have 
a two-thirds majo rity approval. My only point is a narrow one, th at 
there is a sl ight variance between the stated purpose of the resolution 
and the actual operative language of the  resolution.

Senator Clark. I  thin k the stated purpose is the use of the legisla­
tive power of the Senate, which I believe to be exclusively a fund ing 
power in this case. I  do not see that  the resolution gives us any legis­
lative autho rity other  than that.  All it does is say we are going to ex­
press our judgment , a major ity of the Senate, by simple resolution 
as to whether something is a t reaty . It  does not  make it a tre aty. We 
simply say tha t if it  is our judgment tha t it is significant enough to 
be a treaty , we therefore are not going to provide funds for it. That 
is the only thing the resolution does.

Mr. L eigh. All I was saying is that the inten t apparently is to pre­
vent any such designated agreement from being treated  in the ordinary 
way, and to subject it to a different kind of procedure, and a more 
difficult kind of procedure in terms of the prospects for securing im­
plementing legislation.

Senator  Clark. Please go ahead.

INV ASION  OF RIGHTS OF JUDICIA L BRANCH

Mr. Leigh. I  should like to add, Mr. Chairman, tha t the question 
whether the  President has exceeded his statuto ry authority is one for 
determination by the courts, and not  by the legislature. In  th at sense, 
the proposed Senate Resolution 486 is also an  invasion of the righ ts 
of the judicial branch.

Senator Clark. Mr. Leigh, again I  cannot accept that sentence with­
out a comment.

I do not see for a moment tha t i f the Senate decides not to provide 
funds tha t this is an invasion of the judicial process. Aft er all, if 
in the judgment of this body, or the House of Representatives, the 
President, let us say, has exceeded his statutory authority in sending 
troops into Cambodia, and they decide based on tha t tha t they are 
not going to provide for funds, is tha t an invasion of the judic ial 
branch’s authority ?

Mr. Leigh. It  depends on what the  total  situation is, Mr. Chairman.

congress’ right to refuse funding for treaty

I perceive th at one of the reasons we are hav ing these differences is 
because we s tar t from different premises. I do not accept the propos i­
tion tha t the Senate has a right to refuse funding for a va lidly made 
treaty , to take the easiest example.

76- 796— 76------ 6
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Senator  Clark. I  see.
Mr. Leigh. Now, it is frequently said tha t the Senate has a right  

to refuse funding. Now, mind you, I  realize tha t this is not agreed, 
tha t it is controversial. But my position is that the Senate has the 
power to refuse the funding fo r whatever reasons seem appropriate to 
it-----

Senator  Clark. But not the right?
Mr. Leigii [continuing]. But if it has previously approved a treaty  

which provides for the payment of funds, as for example in the 
Panama Treaty , payment, to Panama, I do not believe the Senate 
has a  right, in the  legal sense, to refuse. I t is a question really  of  the 
conscience of each Member of the Senate as to how he votes. But 
nevertheless, as a stric t matter, I do not think he has a righ t not to 
support the treaty obligations.

Senator  Clark. How about the House of Representatives? Do they 
have the legal right not to fund a trea ty the Senate passed?

Mr. Leigh. I think their  position is no different in tha t respect.
Senator  Clark. You are stating the administra tion’s position on 

this point?
Mr. Leigh. Well, I don’t want to say that  because we haven’t 

really discussed this within the administration . It  is my personal 
opinion as a lawyer within  the administ ration.

Senator Clark. Your personal opinion.
Mr. Letgii. But this was a matter of difference between Jefferson 

and Hamilton , as a mat ter of fact, and it has never really been re­
solved, and possibly never will be resolved.

Senator  Clark. It  is your judgment, tha t once advice and consent 
of the Senate is given to a treaty, tha t the House of Representatives 
has no legal alterna tive but to provide the funds?

Mr. Leigh. Well, in whatever way you use “legal,” the question 
would be whether they had a righ t-----

Senator Clark. A legal right .
Mr. Letgii [continuing]. A legal righ t. I agree that they have the 

constitutional power in the way i t is arranged. But  it is a matter of 
conscience for the individual Members of  the House as to how they 
decide to vote on-----

Senator  Clark. But isn’t tha t a rather  different thing,  the, matt er 
of conscience as distinguished from the legal righ t?

Mr. L eigh. Senator, this is an old question in contract law as well. 
If  you remember. Justice Holmes disagreed with a lot of o ther people 
about whether if you have made a contract, you have a right to 
breach it.

Senator Clark. Of course, they did not make the contract.
Mr. Leigh. Bu t the Constitution makes it terrib ly clear that the 

trea ty is the supreme law of the land  in the same sense that any enact­
ment of sta tute is.

invasion of judicial branch’s rights questioned

Senator Clark. So we can get on with your statement, my only 
point was th at it seems to me that you are pushing the point a little 
too fa r in your s tatement  when you say in a sense that Senate Resolu­
tion 486 is also an “invasion of the  righ ts of the judicial branch .”
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Mr. L eig h. “An in vas ion  of the  rights-^ ---- ”
Se na tor Clark . Al l Senate Resolution 486 cou ld possibl y do is 

pro vid e th a t no fu nd s could be used  to  imp lem ent the  trea ty . I t  does  
no t seem to me th a t to refu se t o p rov ide  funds  because we believe a s ta t­
ute  has been exceeded  is an  invasion of th e judicial  bra nch. I  do no t 
see how  d enyin g fu nd s is an in te rp re ta tio n of the  law o r is an invasi on  
of the jud ici al branch .

Mr. Leig h. Well, p erha ps  I  should go on.
Se na tor  C lark. Yes.

HOUSE REACTION TO SENATE RESOLUTION 48G

Mr. Leig h. I t  is  tr ue  tha t the  House is not en tir ely wi tho ut recour se, 
bu t the possibil itie s in th is conte xt are  ha rd ly  enc ourag ing . Inde ed , 
the  most likely  Ho use  reaction to  Senat e Resolutio n 486 is one of 
imita tio n. I f  th e Senate can des ign ate  e xecu tive  a greements as trea tie s 
and the reb y tr ig ger  a po int  of  orde r pro ced ure  fo r fund ing,  wha t is 
to preven t the  House  from  de sig na tin g agreem ent s by some ch ar ­
ac ter iza tion which  wou ld also tr ig ge r a ru le  pe rm itt ing one Ho use 
Mem ber to block the  fu nd ing o f th at p ar ticu la r ag reement ?

Se na tor  Clark . Of course, doesn’t th a t ignore  the fact  th a t 51 
perce nt of  the Ho use of  Re prese nta tiv es can  overrule  any po in t of  
order ?

Air. L eig h. W ell , th at  is the  po in t you  previou sly  made, bu t ne ve r­
theless it  s ub sta nt ia lly  increases  the  diff icul ties of  secu ring i mp lemen t­
ing  leg isla tion. I t  seems to  me th at fa ir ly  rea d, th at is the pu rpose 
of  thi s re solutio n.

Sena tor  Clark . For one M ember to b lock all act ion?
Air. L eig h. U nti l such t ime  as  th e Sen ate  has tre ated  th at  p ar ti cu la r 

designat ed agree me nt as a t reaty.
Se na tor  Clark . I  th in k you are abs olu tely righ t if  you  ign ore  th e 

fa c t that.  51 pe rce nt  can o verru le a p oint  of o rde r.
AVell, go  ahead .
Wh ile,  as I  sa id  ea rlier,  the vast major ity  of  executive agree me nts  

are  a uth or ize d by s ta tu te  o r t re aty,  th ere are  some agreements that  a re  
conc luded  solely un de r the Pr es id en t’s in depend en t cons titut ion al au ­
thor ity . Th e Congress  may not  cons titut iona lly  red esi gnate —I  am  
using  th at  w ord  a ga in—such a gre em ents a s tre ati es.

I would  like  at  th is  po int to subm it fo r the record  a de tai led  mem­
orandum on th is  sub jec t th at  I  sen t to Se na tor Abourez k la st  y ea r a t 
his  request.

Se na tor  C lark. T ha t will be m ade  a pa rt  o f t he  re cord at  th is po in t.
Air. L eig h. Tha nk  you. Air. Ch air man .
It  sets  fo rth th e na ture , scope, and ill us tra tiv e examples of  ag ree­

men ts a uth or ize d sole ly bv th e Constituti on .
TAs of  t he  da te of  publi cat ion , the  in fo rm at ion re fe rre d to  h ad  no t 

been supplied.]
Air. L eig h. I t ma y of  course be argu ed  th at  the House  ha s no role 

in the  tr ea ty  process. Bu t the  House  could rel y upon the same arg u­
men ts we ha ve he ard in s up po rt of  Se nate R eso lut ion  486.

The  House  cou ld arg ue  t hat  its  desig na tio n was  not lega lly  b in di ng  
on an yone , th at  it  w as just a simple  expression o f op inion  by t he  House,  
and  th at  su rel y the Hou se is en tit led to  exp ress its  opinion. Once  the
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opinion, is expressed, unles s the  House appro ved of  the  tre aty,  now 
given some othe r ch ara cte riz ati on , by tw o- thi rds, then  any  single  
I louse Mem ber could  b lock the  fu nd ing fo r the  t reaty.  T hus th e House  
would  have a role over tre ati es  not in ten de d by the  Co nst itu tion, and 
all on the, basis of  a simple expression of  opin ion  a nd  a procedure  sug ­
ges ted to them  by the  Senate.  The House  procedure  migh t sim ply  re ­
qu ire  t hat  the House first  exp ress  its opinion  th at  the  trea ty  was very  
im po rta nt  an d sho uld  have the  assent of  bo th Houses. T hen, unless th e 
1 louse app rov ed th e t re aty by two -th ird s, the  p oin t of  or de r pr oce dure would apply .

Mr. Ch airma n, in my view, t hi s is p layi ng  games wi th the  C on st itu ­
tio n;  such a H ouse  p roce dure would be eq ua lly  ob ject ionable as  Se nate 
Res olu tion  48C, since it would in te rfe re  wi th the  prop er  role of  the  Senate.

Se na tor  Clark. W ha t do yo u mean  there . M r. Leigh , by the ‘‘pro pe r 
role of the Se na te?” W ha t w ould  tha t be ?

Mr. Leigh. M ell, T th ink in th at  case you would have the House in ­
sis tin g on a tw o- th ird s vote fo r the  ap prov al  of  ce rta in  in ternat iona l 
agreem ents, an d the Co nstituti on  c lea rly  pr ovide s th at  t ha t is th e Se n­ate 's role.

House act ion  of  th is kind also rais es a grea t like lihood of conflic t 
between the two Houses and  su bs tan tia l con fusion in the  process of 
in ter na tio na l agreem ent  mak ing . Sup pose,  fo r example, th at  the  ad ­
mi nistr ati on  co ncludes an im po rta nt  new agre ement  on m ili ta ry  bases. 
The Senate  ar gu es  t ha t unless the  agr eem ent  is submi tted as a tre aty,  

the  Senate will des ignate  it a trea ty  and ap ply its  new point of  o rder  
procedure . The House argues  th at  unless the  agre ement  is subm itted  
as an executive agreem ent  sub ject  to jo int  ap prov al,  the House  point 
of  ord er  proced ure will app ly.

Mr. Ch air man , thi s is not a ra tio na l proced ure  conducive to the  
effective  con duct of  U.S . foreign policy  or  the  effective  func tio nin g 
of the  Government . Tt is all too lik ely  to produce an impasse.

Se na tor  Clark. I  could not agree wi th you more  about th at . Bu t it 
seems to me t hat  the  Sen ate pro posed  action un de r Senate Res olu tion  
434 is a n at tempt  fo r the  Sen ate  to tak e acti on in accordance, wi th the  
trea ty  clau se of  the  Const itu tion. Obv iously  th at  is the  in ten t of  the  
resolution .

No such  in tent  would be imp lied  by the  House 's action. Obviously  
th is resolu tion  is an att em pt  to implement the  trea ty  clause .

Mr. L eig h. I underst and t ha t.
Se na tor  Clark. The  House obv iously  has  no such basis fo r tak ing 

that  kind of  action.
Mr. Leig h. Nevertheless, the  House could  use the  same technique. 

Th at  is the  only point th at  1 wish to make  at th is stag e in my state­
ment.  Mr. C ha irm an.

Se na tor Clark. Fine .

IN TER FER EN C E W IT H  AC CE PT ED  ROL E OF PR ES ID EN T

Mr. Leig h. Mr. Ch airma n, we be lieve the  p ropo sed resolu tion  would 
also i nter fe re  w ith  the  accepte d role of  th e Presi dent in the  process of 
in te rn at iona l agreement  making.
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First , and most gene rally , as we noted in ou r memorandum  on Se n­
ate  Res olution  434, the pro posed  resolu tion  assumes  that  the  Con st itu ­
tio n autho rizes the Se na te to make desig na tions  of  pa rt ic ul ar  ag ree­
ments  as tre aties.  Yet, t he  C onsti tut ion  prov ide s in art icl e I I , section 2, 
th at  the Pr es iden t “sh all  have  power, by and wi th the  advice an d con ­
sent  of  t he Senat e, to  make treati es,  provide d tw o- th ird s of the  Se na ­
to rs p resent  concur .”

The power, by an d wi th the  conc urrence of  the Sen ate , to “m ake” 
tre at ies is specif ical ly gr an ted to the  Pres iden t, and is n ot giv en to  the  
Senate.  T he pro posed  r eso lut ion , however, wou ld ap pe ar  to  give to  the  
Senate at  leas t some p art  of  th at  power . In  ou r v iew, t hi s c an he accom­
pli shed  only by me ans of  a constituti onal amend ment, and not  by 
leg isla tion or a sense of  the  Senate r esolution.

DES IG NATIO N OF AG RE EM EN TS  AS TR EA TI ES

Se na tor Clark. Ag ain.  Mr . Leigh , hut  very  briefly, ce rta inly  th is  
resolu tion is not  an  att em pt  to amend  the Co nstituti on . At no po int  
does it presum e th at  the  Sen ate  des ignate s pa rt icul ar  agr eem ents as 
tre ati es , to  use yo ur  exact language . You say , “F irst , and mos t ge ne r­
ally, as we noted in ou r memorandum  * * * the  proposed resolu tion 
assum es th at  the  Co ns tituti on  au tho rizes the Senat e to make de sig na ­
tions  of  pa rt ic ul ar  agree ments  as t reat ies.”

Let  me say,  as the au thor , th at  there is no th ing in th at  resolu tion 
th at  fo r one mom ent sugges ts the  Sen ate  has the  pow er to designat e 
agreem ent s as tre ati es . It sim ply  says  th at  it has  the  pow er by sim ple  
resolu tion  to exp ress its  judgment  th at  an in ternat iona l agreem ent  is 
signif icant eno ugh to be conside red as a tre aty.  It  does not  designate 

, any treaties.  If  the Pres iden t decides not to send  an agreem ent  up  as 
a trea ty , ce rta in ly  there is no th ing in th is  resolu tion th at the reb y 
makes it  a tre aty.  T he re  is no th ing in the resolu tion th at  wo uld req uir e 
th at  it be se nt as a tre aty.  It  sim ply  says  we may not pro vid e fun ds. It 
is ou r jud gm ent  th at  it is a trea ty , and  therefore we are no t go ing  to 
provide fund s to implement it. It  sim ply  exercises  unde r ou r rul es the 
light to wi thh old  fun ds.

I do not wa nt  fo r a moment anyone  t o th in k th at  somehow the  Se n­
ate is se tti ng  its el f up as de sig na tin g in ternat iona l agreem ent  as 
treaties.

Mr. Leig h. May  I make th is po int . Air. Ch air man  ?
I concede th at  th is  version of the  resolu tion  is b et ter in th is  resp ect  

than  the  ea rli er  one. Nevertheless, the re is sti ll lan guage  in th is reso­
lut ion  which  spea ks of “co nst itu tes  a tre at y. ”

Now, you can amend  it, and in such a way fu rther  amend  it,  as to 
remove t hat p ar ti cu la r objection th at  I am speaking  of.

Se na tor  C ia rk . Maybe you are  rig ht . Can you cite  th at  f or  me in the  
resolu tion  ?

It  seems to me th at  the  whole sense of  the  resolu tion  is sim ply  pro ­
vid ing  a me tho d whereby  the  Senate could, first, con sul t wi th the 
Pr es iden t, or  th at  th is  Foreign  Re lat ion s Com mit tee  cou ld con sul t 
wi th the Ex ec ut ive:  second, th at  we could sim ply  e xpress  o ur  opin ion  
by res olu tio n: an d th ird,  th at  if a major ity  of  th e Mem bers  w an ted  to 
hold  to the point  of  o rde r, th at  we w ould  not pro vid e t he  f unds. That  
is all it rea lly  does.
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Mr. Leigh. Well, the word “consti tuting’’ appears in the first sec­
tion, section 2(a) ; it appears again, Senator, in 2 (c ); it appears again 
in 4 (a ); and in various other places.

Xow, I  understand the points you are making, and this k ind of lan­
guage can easily be changed, and yet we would still have our fund a­
mental disagreement in th at respect.

Senator Clark. I t is all based on the consent. The consent refers to 
the sense of the Senate  resolution.

Mr. L eigh. Yes; I understand.
But, this is one of those cases where what the Senate does internally  

has other effects, I  th ink.
Senator Clark. I agree with that ; it has other effects. I  just do not 

want the implication left tha t somehow the Senate is going to des­
ignate an interna tional  agreement as a treaty.

Mr. Leigh. This  point is a little  b it like the  a ntit rust laws. It  used 
to be said, of course, that ant itrust laws do not apply to anyth ing out­
side the United States. It  is a terr itor ial proposition. And yet, in the 
Alcoa case, in the 1940’s, Jud ge Hand said well, if what a company 
does outside the United States has effects inside the United States, 
then it is something we have to take account of. Tha t is the position 
of the executive branch in speaking on this resolution. Even though 
you conform it strict ly to the philosophy of having only an effect 
within the Senate, it nevertheless has consequences outside the Senate 
Well, I  will go on.

Senator  Clark. Please.

resolu tion’s effect  ox president’s treatym aking  powers

Mr. Leigh. I t may be recalled tha t the Constitutional Convention . 
in Philadelph ia did consider whether  the power to “make” treaties 
should be vested in the Senate, ra the r than in the President. This idea 
was rejected.

Farrand  points out that  “The committee had recommended that the 
power of appointment and the making of treaties be taken from the 
Senate and vested in the Pres iden t ‘by and with the advice and con­
sent of the Senate.’ With surp rising unanimity and surprisingly little 
debate, these important changes were agreed to.”

Professor Louis Henkin of Columbia states tha t the Founding 
Fath ers were “eager to abandon treatymak ing by Congress which, 
under the Articles of Confederation, appointed negotiators, wrote their 
instructions, followed their  progress, approved or rejected thei r prod­
uct. * * * And so, the Constitution gave the power to make treaties 
to the President, but only with the advice and consent of two-thirds 
of the  Senators present.”

The proposed resolution would, if adopted and implemented, con­
stitute a step back toward the abandoned system of treatymaking of 
the Articles  of Confederation. It  is true tha t the Senate designation 
of an agreement as a treaty , followed by Senate approval, would leave 
the President free to rat ify the tr eaty or not, as he wished; at the same 
time it  would claim for the Senate an aspect of t reatym aking which 
our constitutional st ructure  does not contemplate.
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CONSTITUTIONAL QUESTIONS RAISED IN  RESPECT TO EXECUTIVE 
AGREEMENTS

In  o ur  view, Mr . Ch airm an , the proposed resolu tion also raises  con­
sti tu tio na l questions in  resp ect to executive agree me nts  concluded  
solely upon the  au th or ity  of  the Co nst itu tion.

Wh ile,  as I said ea rli er , the  vas t major ity  of  executive agreem ent s 
are au tho riz ed  by st at ut e or  tre aty,  there are  some agr eem ent s th a t 
are concluded solely un de r the  Pr es id en t’s in depend en t co ns titut ion al  
au thor ity . Th e Congress  may not co ns titut ion al ly red esi gnate —I  am 
using  th at  word a ga in—such agreement s as tr ea tie s.

I wou ld like  a t th is  po int  to sub mit for the  rec ord  a de tai led  mem­
orandum on th is  subje ct th at  I sen t to Se na tor Ab ourez k la st  ye ar  
at  his request.

Se na tor C lark. T hat  will be made a pa rt  o f the record  a t t hi s po int .
Mr. Leigi i. Th an k y ou, Mr . C ha irm an.
I t  sets fo rth the na tu re , scope, and ill us tra tiv e exa mples  of  ag ree­

ments  auth or ize d sole ly by the  Co nst itu tion.
[As of  t he  da te of  publi ca tion, the  in form at ion refe rre d to ha d no t 

been su pp lie d. |
Mr . L eig h. One of  th e cleare st e xam ples , to tak e b ut  one ill us tra tio n,  

is a cease- fire or  arm ist ice  agree me nt which, of  c ourse, must be tim ed 
precise ly to  the ho ur  an d min ute . Such agree me nts  may  be of  pr o­
fou nd significa nce to  th e Na tion, bu t there is no co ns titut ion al ly ap ­
pr op riat e method  pu rsua nt  to which the  Senate may  des ignate  the m 
as treaties.

INTERFERENCE WITH ACCEPTED NEGOTIATING POWERS OF PRESIDENT

Fu rthe r,  Mr.  Ch airm an , we believe the  pro posed  resolu tion  wou ld 
also  in te rfe re  with  the acce pted  nego tia tin g pow ers  of  the  Pr es iden t. 
As  we n oted in ou r e ar lie r memorandum  on S enate  Reso lut ion  434, th e 
question wh eth er a leg all y autho riz ed  in te rn at iona l agr eem ent  s hould  
be a trea ty  or  an executive agreem ent  is one of  gr ea t difficu lty, an d 
there  are  no ha rd  an d fast legal  rules di sti ng uish ing the  two  forms.

We  note th at  whene ver  the Pr es iden t is leg ally au tho riz ed  to con ­
clude an in tern at iona l agreem ent , wh eth er his  a utho riz at ion  is deri ved 
from  a s tat ute , o r a t re aty,  or the Co ns tituti on , he has  to make a choice 
between trea ty  or  executive agreem ent . Th ere are  nec essarily ma ny  
legal and  politi cal  variable s he must take into acc oun t in ma kin g th a t 
choice.

RIGHT TO CHOOSE FORM OF INTERNATION AL AGREEMENT

Se na tor  Clark. Ag ain , a que stio n to make sure th at  I un de rs tand  
the  S ta te  D ep ar tm en t’s positio n.

You say twice  th at he  has  to m ake the  choice. “ We  note  tha t whene ver  
the Pr es iden t i s l egall y au tho riz ed  to conc lude a n in ter na tio na l ag ree­
men t, wh eth er hi s au thor izat ion is derived fro m a sta tu te , a tr ea ty , 
or  the  Consti tu tio n, he has to make a choice be tween  t re aty or  exe cut ive  
agreem ent .” Or  again , “T here are  n ecessa rily  m any lega l and po liti ca l 
var iab les  he mus t take  into acco unt in mak ing th at  choice.” It  ra th er
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clearly, from the State Department’s point of view, is up to the Pres i­
dent exclusively and solely to make the choice between treaties and executive agreements; or, to put it in another  way, i t is your position that it is the President ’s sole discretion or choice to determine whether 
an internat ional agreement falls into the category of a treaty or an executive agreement.

Mr. Leigh. Let me pu t it a little  less dras tically than that , Senator. rl he President necessarily has to negotiate, and therefore he has to be the initi ator  of the form of the agreement. So, in that  sense the 
Presiden t clearly has to make his own decision as to how he wants to start out.

If  he start s out on the treaty  route and brings to the Senate a treaty,  
the Senate can certainly  reject it;  and here I would say i t has a right, in the legal sense to reject it.

Senator Clark. But it has only the righ t to reject, and not to choose the form.
Mr. Leigh. Th at’s right.
I think that  the Senate can reject it and say we would rathe r have you come back with some other form, even.
Senator Clark. But only as a mat ter of advice tha t we would rather have it sent back in another form.
Mr. Leigh. They can reject it and issue a report  saying that  if it were submitted in a form so that  the House could partic ipate, and it was done by joint resolution, I thin k they could do that.
Senator  Clark. But you feel tha t it is the President ’s choice to decide?
Mr. Leigh. Certainly ini tially it is his choice.
Senator Clark. Then, presumably he has the choice to decide that  all international  agreements may be sent as executive agreements, if he chooses.
Air. Leigh. I do not believe his choice ranges as fa r as that question 

indicates. I think questions like cession of  ter rito ry would necessarily have to be done by treaty .
Senator Clark. Why so?
Mr. Leigh. Are you think ing of doing it by joint resolution as an alte rnative?
Senator Clark. T don't know, but it seems to me tha t i f you leave 

it to one person, the President of the United States, to make the  sole 
choice—he could choose to send every agreement as an executive agreement.

Mr. Leigh. T don't believe that, sir. T don’t believe that.
Senator  Clark. Who will make the choice if the President does not ?
Or, are you saving he has no choice but to send it as a treatv?
Mr. L eigh. That would be my view, yes.
Now I had not taken into account the possibility of sending it for adoption as a joint resolution. But tha t would produce a result which 

was the supreme law of the land, and I really do not have a linn position on that.
Senator Clark. But there is no question tha t what all o f us could agree upon as being a very significant  international agreement could 

simply be sent as an executive agreement if the Presiden t so chooses. 
It is his choice.
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Mr. Leigii. I do not think  that  the President can make any kind 
of executive agreement in the world that he wants to and send it up 
to Congress unde r the Case Act and say now the United States is 
hound by this. He has got to find specific authority for the various 
components of that  agreement in order to he able to implement it.

Now you know from our Sinai discussions that there are any num­
ber of variables. Some things are a matter of commitment subject to 
the appropriation  of funds bv Congress. Other  things may be done 
pursuant to a prio r grant  of the legislative author ization  to imple­
ment some par ticu lar phase of the agreement.

1 do not thin k I go as far  as saying there is no kind of interna­
tional agreement that the President cannot do by means of an execu­
tive agreement if he chooses to do it.

Senator Clark. Then it is not really his choice, is it? Tha t choice 
has been made by some other factor.

Mr. Leigh. lie  initially has to decide what he wants the form to 
be; there is no question about that.

Senator Clark. We will come back to tha t I think later.
Please go ahead.
Mr. Leigh. I had just read this  sentence about the choice depending 

upon poli tical variables. I would like to go on with tha t.
Senator Clark. Yes, please.

INT ER FE RE NC E WITH PR ES IDEN T’S ACCEPTED NEG OTIAT ING  POWERS

Mr. Leigh. The President , as the negotiator for the Nation, must 
consider all the variables, including political considerations which 
necessarily involve larger  issues of our relationship with the foreign 
nation involved. What degree of formali ty to give an agreement, for 
example, touches directly on foreign policy questions tha t form par t 
of the negotiating process. To permit the Senate to designate what 
shall be a trea ty is to remove these political issues from the exclusive 
province of the executive branch and to give them to a House of  Con­
gress not immediately involved in the negot iating process.

Congressional experts have agreed in general with th is view.
Senator Sam E rvin’s Subcommittee on Separation of Powers of the 

Senate Judicia ry Committee, a fter  lengthy hearings in 1972 on this 
subject, wrote the following:

American constitutional law recognizes, in the Constitution itsel f and in 
judicial opinion, three basic types of international agreement. Fir st in o rder of 
importance is the treaty , an international bilateral or multi lateral compact t hat 
requires consent by a two-thirds vote of the Senate prior to ratification * * *. 
Next is the congressional-executive agreement, entered into pursuant  to sta tut e 
or to a preexisting  t reaty . Finally, there is the “pure"’ or “true” executive agree­
ment, negotiated by the Executive entirely on his authority  as a const ituent 
department of the government.

“It  is the prerogat ive of the Executive to conduct international 
negotiat ions; within  that power lies the lesser, albeit quite important , 
power to choose the instrument of international  dialog.’’ [Congres­
sional Oversight of Executive Agreements, Committee Pr int, 93d 
Cong., 1st sess. p. 6.]

Senator Clark. Let me stop you at tha t point, Mr. Leigh, to say 
tha t I do not thin k the resolution is in contradiction to the Er vin  point  
at all because we do not question that the President, to quote d irect ly
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here, has the “power to choose the  instrument of international dialog.” 
V o s imply say tha t the Senate also has the righ t to express a judg ­
ment and to withhold money aft er having expressed that judgment. 
Certa inly the President has the power to send up the instrument he 
feels is appropriate. We would not feel that is any way contradictory.

Air. Leigh. I understand your  position on it, Senator, but let me 
say this is again an example of the Senate taking an action, let's say 
an expression of  the sense of the Senate tha t this constitutes a treaty 
and should have been submitted as a treaty -----

Senator Clark. Should be submitted.
Mr. Leigh. Yes. It then, you see, has an effect outside the Senate 

and outside the country, and to the extent that it impairs the confi­
dence of our trea ty or our agreement partners abroad in this respect, 
it influences and affects the President’s conduct of foreign policy.

Senator Clark. Certainly.  I  do not th ink there is any question about 
that.

Air. Leigh. This is why I say tha t it trenches upon the President ’s 
power to negotiate and conduct foreign policy.

Senator Clark. It is interesting tha t it was Senator E rvin who said 
tha t obviously violations of the Constitu tion do not constitute amend­
ments to the Constitution in regard to the practice of using executive 
agreements as instruments of  internat ional  agreement to the exclusion 
of trea ties.

Go ahead. I am sorry to in ter rup t you so much.

RIG H T TO CHOO SE BET W EE N TR EA TY  AN O EX EC UT IV E AGREE M EN T

Mr. Leigh. It has been stated in these hear ings that  the executive 
branch has claimed a to tally unfettered righ t to choose between treaty 
and executive agreement. Mr. Chairman, we have never c laimed that 
right . Our position, as set for th in the memorandum previously sub­
mitted to this committee, is tha t where an agreement is p roperly au­
thorized  by law, whether by statute, treaty, or the Constitution , then 
the President  must make a choice between trea ty or executive 
agreement.

Senator Clark. I do not quite unders tand that . Let ’s read it 
tog eth er: •

Where an agreement is properly authorized by law, whether by statute, treaty, 
or the Constitution, then the President must make a choice between treaty or 
executive agreement.

ITow could he make a choice i f it is al ready provided bv law?
Mr. Leigh. There are many authorizations in trea ties, for example.

But  I do not think tha t because an executive agreement is contem­
plated under the terms of, say, the Japanese Security Treaty, th at the 
Pres iden t is precluded, if he should so decide from bringing tha t 
agreement back as a treaty rather  than  as an executive agreement.

Sena tor Clark. Even though it had been authorized as an executive 
agreement ?

Air. Leigh. That’s right.
Sena tor Clark. I see.
Air. Leigh. I think lie has that choice.
Sena tor Clark. I see.
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Air. Leigh. We said tha t even where an agreement is authorized 
by law, the Pres iden t’s choice is not completely un fettered since he is 
expected to adhere to the customs and practices which have developed 
since the conclusion of the first executive agreements in the early 
years of the Republic.

We noted tha t there is in our constitutional practice a presumption 
tha t agreements of exceptional national importance will be trea ties, 
although long years of practice have shown tha t many vitally impor­
tant agreements were not treaties. Nevertheless, if there is no prior 
authority for an agreement, or if the agreement is of  p articular sig­
nificance, then normally treaties are required.

Senator Clark. Now what does that  mean, “required?” By law?
Air. Leigii. Well, you probably know th at there never has been a 

court case holding tha t an internat ional agreement not made as a 
trea ty was invalid because it had not been made as a trea ty.

Now, when I say “required,” I mean required by the practice, the 
sense of fitness, appropriateness , consultations with the Senate, tha t 
sort of thing.

Senator  Clark. But not by the Constitution ?
Air. Leigh. No: I  don’t think so.
Senator  Clark. No internationa l agreement is required to be sent 

as a treaty, regardless of how significant it may be?
Air. Leigh. Well, we previously discussed this in connection with 

the cession of terr itory, and so on. and I gave you my opinion tha t I 
thought th at cessions of terr itory would have to be handled as treaties.

Senator Clark. So, constitu tionally certain internationa l agreements 
are required?

Air. L eigii. I thin k some are. I admit th at this is a m atter of judg­
ment ; and the fact that  there has never been a court  decision on that  
indicates tha t it was a matte r of judgment.

Air. Clark. It  would not seem that  the trea ty clause would mean 
much if nothing was required, would it? So, why have it?

Air. Leigii. I agree with that.  In fact, tha t is fundamental in my 
judgment.

Senator Clark. Yes.
I promise to let you finish your statement.
Air. Leigii. I will try  to go through i t swiftly.
Nevertheless, if there is no prior  autho rity for an agreement, or  i f 

the argreement  is of partic ular  significance, then normally treaties are 
required—I repeated that  sentence. Subject matters within the com­
petence of the S tates of the Union, and where an agreement will affect 
State law, normally requires treaties, even though the Supreme Court 
has twice held that executive agreements may override inconsistent 
State law.

Alay I add here. Air. Chairman, tha t the wording of section 2(c) 
of Senate Resolution 486, in which the Senate would present its 
opinion that, any agreement involving a “signif icant political mili tary , 
or economic commitment to a foreign country constitutes a treaty,” is 
not consistent with many statutes authorizing important agreements, 
such as the Trade Act, the Atomic Energy Act, and the Arms Con­
trol and Disarmament Act, among others.
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In addition,  section 2(c) of Senate  Resolution 486 would appear to 
be inconsistent with the 1969 National Commitments Resolution, 
which contemplates national commitments of the United States by 
means of a tre aty, statute , or concurrent resolution of  both Houses of 
Congress. The 1969 resolution is perfect ly clear tha t a trea ty is not 
required for a national commitment.

In any event, we believe tha t Senator E rvi n’s Separation of Powers 
Subcommittee summed i t up best in its statement  tha t the Executive 
has the “power to choose the  instrument  of international dialogue.”
Within the limits I have specified, I  believe th at statement is correct. *

I come now, Mr. Chairman, to funding.

CONGRESSIONAL TOWER OF T II E  PURSE  UN CH ALLENG ED

Before presenting our views on this matter, I  wish to emphasize that  
we are certainly  no t challenging the Senate’s power to refuse funding 
for international agreements. The Senate and the House each have the 
power to withhold funds from any internationa l agreement, and ob­
viously our remarks should not be taken as casting any doubt whatso­
ever on the Congressional power of the purse.

Our objections to Senate Resolution 486, and to Senate Resolution 
434 before that , are based only on the part icula r method chosen to 
exercise the power of the purse, and not the power itself. The normal 
method fo r r efusing  funds is to refuse to pass the required authoriza­
tion or ap propr iation  measure. I f a majority of either House does not 
approve of the requisite authorization or appropria tion bill, tha t is 
the end of the matte r—there is no funding.

PROPOSED PROCEDURE FOR FU ND IN G

Rut the normal major ity rule does not apply under Senate Resolu­
tion 486, and tha t is one of the basic problems. Under  Senate Resolu­
tion 486, if the Senate gives its nonbinding opinion th at an agreement 
should be a tre aty, and if the Senate does not  approve the agreement 
by two-thirds, then the po int of o rder procedure applies, and any one 
Senator  can block the funding measure. It  was argued that, this point 
of order procedure is subject to three majorities—a majority to pass 
the original resolution; a major ity to give its  opinion that the agree- •
ment is a tre aty ; and a possible majo rity to  uphold the point of order 
procedure.

But  if the proposed procedure for funding is really subject to 
majority rule, why have this  unusual resolution at all? Why not *
continue with the normal and constitutionally mandated procedure 
under  which all legislation, including funding measures, are subject 
to the normal majori ty procedure? The entire purpose of a point of 
order procedure is to permit fewer than a majority, even one Senator, 
to block a proceeding. I t is quite misleading, in our view, to give the 
impression that  Senate Resolution 486 is simply one more application 
of the normal majority rule.

Senator Clark. Then it is your contention that any one member 
of the Senate could block funding if this resolution were passed?
Tha t is the State  Department’s view ?
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Air. Leigh. Yes. That is our contention.
Tha t can be changed presumably by overr iding the ruling of the 

presiding officer of the Senate.
Senator Clark. But you do not feel th at is a very significant factor?
Mr. Leigii. I do not get much reassurance out of tha t frankly,  

Senator.
The resolution has been described as resting  on the rulemaking 

power of the Senate. Unquestionably the two Houses of Congress have 
the right and power to  establish their own inte rnal rules of procedure.

♦ But I believe we are all agreed tha t internal rules of the Senate and
House must be consistent with the Constitution. The Supreme Court 
has said that each House “may not by i ts rules ignore constitu tional 
restraints or violate fundamental rights,  and there should be a rea-

- sonable relation between the mode or method of proceeding established 
by the rule and the result which is sought to be attained.” [Uni ted 
States  v. Baltin,  144 U.S. 1 (1892).]

There are other cases as well as the  Bal lin Case tha t hold th at in ter ­
nal rules of the Senate and House must be consistent with the Con­
stitution. [See, for example, ProeTl v. McCormack, 395 U.S. 486 
(1969).

T believe we are also agreed tha t the Constitution requires that 
legislation—all legislation, including funding measures—receive a 
simple majo rity for approval. While the Constitution does not ex­
plicitly  state tha t voting is by a simple majority, it implies as much 
in article I, section 3, which provides t ha t the “Vice President of the 
United  States shall be P resident of the Senate, but shall have no vote, 
unless they be equally divided.” Jefferson’s manual states tha t “The 
voice of the majority decides; for the lex majoris partis is the law 
of all councils, elections, et cetera, where not otherwise express ly p ro­
vided.” [At p. 246.]

The Constitu tion does, of course, provide for special majorities, as 
the two-thirds  rule for approval of treaties in the Senate, and the ne­
cessity for a  two-thirds override of a President’s veto. But the normal 
constitutional requirement is for a decision by a simple majority—not 
two-thirds, and certain ly not 100 percent. Thus it would be clear to 
all, I  believe, that a simple Senate rule requiring that funding legisla-

• tion be approved by all Senators would be unconstitutional.
What is the difference between such a rule and the rule proposed in 

Senate Resolution 486?
The only difference is that in Senate Resolution 486 the Senate must

- first give its opinion tha t an executive agreement is or should be 
a treaty,  and then, unless the Senate approves the agreement now 
called a trea ty by two-thirds, the point of order procedure applies and 
any Senator can block the funding for th is agreement.

In  brief, a 100-percent rule is established on the basis of the Senate’s 
opinion, which is not binding on anyone, that  a part icular executive 
agreement should have been a treaty .

In my view, Mr. Chairman, the Senate cannot change the cons titu­
tional rule of  a simple majo rity into a rule requiring 100 percent sim­
ply on the basis of a nonbinding  Senate opinion.

76-796 — 76- 7
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SUMM AR Y OF LEGAL AXD POL ICY  PROB LEMS

In  summary, Mr. Chairman, we believe tha t the proposed resolution 
raises legal and policy questions because (1) the resolution would per­
mit an unacceptable in terference with the role of the House of Repre­
sentatives;  (2) the resolution would interfere with the President’s 
position as negotiator  for the Nation; and (3) the rule of procedure 
it would establish appears  to be inconsistent with the requirements for 
the adoption of legislation.

OTHER PROBLEMS W IT H PROPOSED RES OLUTION

Mr. Chairman, there are other problems as well with the proposed 
resolution. Since it leaves any executive agreement upon which it may 
operate in full force and effect, i t leaves standing obligations of the 
United States under international law. Yet if the funding is cut off, 
the obligation cannot he performed, and the United States is in the 
position of having to violate its  international legal obligations on the 
basis of a sense of the Senate resolution.

Tn 1900 the Supreme Court of the United States, in the Paquete 
Habana case (195  U.S. 677), said that  “internationa l law is p art  of 
our law.”

Mr. Chairman, it is difficult enough for the  Government when a duly 
passed statute places the United States in violation of its international 
legal obligations. To he put in that position on the basis of a sense of 
the Senate resolution would appear to be unjustified even in domestic 
law and detrimental to the conduct of U.S. foreign policy.

There are other  serious domestic law difficulties and ambiguities 
with the proposed Senate Resolution 486. Fo r example, there is the ob­
vious question of time limits. For  example, how much time does the 
Senate have in which to give its opinion tha t an executive agreement 
should have been treated as a treaty ? Suppose that the executive agree­
ment in question is funded through the normal process once or twice, 
or perhaps even more often. Does the Senate nevertheless still have the 
right to designate it as a trea ty for purposes of the next round 
of funding?

There is also the question whether the resolution is aimed only at 
legally binding commitments. Could Senate Resolution 486 be applied »
to any international exchange that engaged the United States  in some 
kind of polit ical or moral under taking  without being in fact an in ter­
national agreement ?

The Senate might decide first that a partic ular  arrangement was in *
fact and in law an agreement, and then designate it as a treaty. Such 
action bv the Senate would create confusion in the minds of the foreign 
recipients of  such political and moral undertakings and could indicate 
a degree of commitment beyond tha t intended by the Presiden t or his 
representatives. Tn truth , such an action in that context by the Senate 
comes perilously close to usurping the President's constitutional pre­
rogative in the conduct of foreign policy and in negotiation.

We also noted in our memorandum on Senate Resolution 434 the 
problem of classified agreements. The small number of such agree­
ments. concluded by the United States each year are reported to the 
committee and to the House Internat iona l Relations Committee pur-
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suant to the Case-Zablocki Act, which provides for their  continued 
classification.

Yet under Senate Resolution 486, a classified agreement could in 
effect be declassified through  the simple expedient of  a Senate opinion 
tha t the agreement is a treaty. The United States  does not have classi­
fied treaties,  and the resolution would apparen tly give to the Congress 
and remove from the President the right  to declassify international 
agreements to which the United States is a party . At the least, until 
the United States is p repared to adopt classified treat ies as an accept­
able form of interna tional  agreement, Senate Resolution 486 would 
not accord with the Case Act.

EFF ECTIV E AN D CO NT IN UING  CONSU LTATION  RECOMMENDED

Mr. Chairman, as noted in our memorandum on Senate Resolution 
434, we continue to believe th at effective and continuing consultation 
between the two branches is more likely to achieve the goals we share 
than the drastic approach represented by this proposed resolution. 
There are admitted difficulties with consultation. With whom, how 
often, on what issues—are complicated questions. But consultation on 
agreements of  significance is already required by the Depar tment  of 
State’s circula r 175 procedure. Perhaps we should be engaged in the 
development of fur the r mutually agreed de tails on how that consulta­
tion should work. It  can be done. Certainly the consultations with re­
spect to the recently concluded trea ty on defense cooperation with 
Spain indicates tha t this process may be carried out to the mutual 
satisfaction of both branches.

OTH ER APPROA CHE S TO MATTER

There are o ther approaches on this matter tha t should be explored. 
For  example, we might examine the possibility of having the several 
Assistant Secretaries  of State provide the relevant committees with 
regular and detailed briefings on developments in their  areas of re­
sponsibility. These briefings could certainly include reporting  in ad ­
vance on any contemplated international  agreements of significance, 
and could lead to consultations whether par ticu lar agreements should 
be in treaty  form. This idea was originally recommended by Secretary 
of State Rogers in 1971. and repeated by the Legal Adviser at later  
dates.

Thank you very much Mr. Chairman and Senator Sparkm an for 
your patience in lis tening to my statement. I appreciate  the chance to 
fake par t in these hearings. I will be happy to attempt to answer fu r­
ther questions.

Senator (’lark. Thank you very much, Mr. Leigh. I t is a very direct 
and I think  for thr igh t statement. Obviously I disagree with a good 
many of its conclusions, but I think it certainly  deals very directly  
with the  resolution and what you believe to be its weaknesses.

IM PLIE D  ( ON GR ES SION AI , 1 IRR ES PO NS IBILITY

I must say it seems to me th at your statement does have a strong 
sense of the Congress, or perhaps the Senate in particular, being, or
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potentially being a most irresponsible body, that if given the slightest 
opportuni ty the Senate might well void valid armistices; tha t they 
might  well, given the opportuni ty, generally operate in the disinterest 
of their  own country. I am not quite sure tha t tha t is the case.

Even though one might be able to show legally tha t under certain 
circumstances the Senate could take this action or that,  could counter­
mand a valid armistice, let's say, I doubt tha t the Congress would act 
tha t irresponsibly. Indeed, if they did , I  do not suppose it would make 
much difference anyway because our  system of government obviously 
would not work without some kind of faith , understanding, and co­
operation between the executive and the legislative branches. I  mean 
both sides. I t cannot just be the executive either. I t does not seem to me 
tha t the  system could work. You use the example of the House taking 
a similar  action to the one we take  and thereby reaching a complete 
impasse in government. I  think tha t indeed would be the conclusion if 
we both acted in tha t way. Tha t example implies an enormous ir­
responsibility on the part of the House of Representatives or on the 
par t of the Senate.

I will give you a chance to comment on that.
Mr. Leigii. Well, 1 agree with so much of it, Senator, r egard ing co­

operation. I  have always been fond of a statement attributed to former 
Senator  and la ter Secretary of S tate Cordell Hull. He said tha t there 
are some things  which const itute too much power for a good man to 
want, or for a bad man to have.

Now we are in a situation where we have to think of the possi­
bilities as to how part icular powers will be exercised. So, when we 
come up here to  comment on proposed legislation which would create 
a pat tern  and procedure of this sort, we have to assume tha t among 
the hundred men in the Senate there may be some a t some time who 
will ir responsibly insist upon exercising a negative; and we even have 
to assume tha t there may be occasions when there will not be a 
majo rity to override tha t point  of order objection. That  is the heart 
of our position.

Senator Clark. Where there would not be a majority?  Why woidd 
the majo rity be so irresponsible as to not override it? I can’t imagine 
it would be.

Mr. Leigh. I don’t know.
But  if you are prepared to abide the result of majority determina­

tion, you do not need this resolution at all. This resolution is a means 
of g ettin g a leg up so th at it would be harder  for a majority  to carry 
through a funding bill.

Senator Clark. We will go into that .

CA N PRESIDE NT  DOWNGRADE TRE ATY  TO EXE CUT IVE  AG REEM ENT?

One question I had with regard to another answer, where you will 
recall it was not clear to  me, was what you meant by passing a s tatute 
authorizing a trea ty or an executive agreement and then giving the 
Pres iden t a choice. You said, I think properly , that in fact even 
though statu tory auth ority had been granted  to enter an executive 
agreement or a treaty, tha t on occasion the President may decide, 
let us say, tha t an executive agreement should be sent up as a t reaty.
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I was curious about the reverse of that . Is it  your belief that the  
President has the power to take a t reaty which has been advised and 
consented to, if that  is the right phrase, and downgrade  it  to an 
executive agreement?

Mr. Leigh. I  do not think the President can downgrade it, if  t ha t 
is the proper way to describe it.

Senator Clark. If  he has the power to choose the instrument to 
the extent of using executive agreements, why could he not use i t to 
revise a treaty?

Mr. Letgh. You remember I emphasized tha t because he has the 
righ t to initia te discussions he may initially  choose the form. Bu t 
I would go beyond that  answer and say now tha t if the Senate had 
adopted a par ticu lar internationa l agreement as a treaty, the Presi ­
dent does not have power to change it into something else, nor  do 
I understand why he would want to.

COULD PRESIDENT AMEND TREATY BY EXECUTIVE AGREEMENT?

Senator Clark. Could he, though, amend the trea ty by executive 
agreement ?

Mr. Leigh. Th at is one of those questions for which you have to 
come to the specifics of the par ticu lar arrangement. I think there are 
quite a number of  treaties which contemplate th at certain adjustm ents 
can be made in the trea ty struc ture bv means of simple agreement 
afterwards. I  would have to do some research to give examples of 
that.

Senator Clark. But if it  does no t do that, if there is no specific 
proposal, then does the  President  have the power or the legal right 
to change the nature of a trea ty, in effect make it an executive 
agreement?

Mr. Leigh. Let me consult with Mr. Bovine a moment, please.
Senator Clark. Fine.
Mr. Leigh. I  though t Mr. Rovine and I were in disagreement about 

my intended answer to tha t question. We are not. We both agree it 
could not be done by executive agreement.

CASE OF KUR ILE ISLANDS

Senator Clark. But was not that  in fact done in the retu rn of the 
Kurile  Islands and the other islands in tha t area to Jap an  in the 
wake o f the peace treaty?

Mr. LETon. This was not American terr itory which was ceded by 
executive agreement, was it?

Senator Clark. No.
Mr. Leigh. You are talk ing about Japanese or Korean terr itory?
Senator Clark. We are talking  about the case of the Kurile Islands. 

It ’s Japanese.
Mr. Leigh. Well, the TJ.S. Government never had them:  we were 

not par ty to any trea ty relat ing to them. We will have to look at 
tha t instance. I  am not fami liar with the details.

Senator Clark. I am advised tha t the terr itory had been put  at 
U.S. disposal by the Japanese.
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Mr. Leigh. Oil, as a matter of occupation, right.
Senator  Clark. Yes.
Mr. Leigh. A fter the ir surrender.
Senator  Clark. By treaty.
Mr. Leigh. Well, what was the date of the executive agreement?
Senator Clark. I  don’t know.
Mr. Leigh. I t must have been about 1948?
Senator  Clark. We are not sure.
Mr. Leigh. I  believe the peace trea ty with Jap an came long afte r 

this executive agreement. I have some vague recollection of it. We 
will look into that . *

Senator Sparkman. It  was 1951—September 8.
Mr. Leigh. Tha t was the date of the Japanese peace treaty . You 

were probably present for the signing.
Senator Sparkman. I was one of the signers.
Mr. Leigh. One of the signers.

IS  CONGRESS RE QU IR ED  TO FU N D  EX EC UTI VE AGREE M EN TS ?

Senator Clark. Mr. Leigh, I have a cover lette r from Ambassador 
McCloskey to Chairman Sparkman tran smi tting your original mem­
orandum on the Treaty Powers Resolution, to which you referred 
on several occasions in your testimony. In it Mr. McCloskey refers 
to “the constitutional requirements for passage of a money bill 
designed to implement a proper ly authorized and legally binding 
agreement.”

This is really the issue that we talked a littl e about earlier, but so that 
we are clear on i t, do you believe th at the Congress is constitutionally 
required to provide funds for all valid executive agreements?

It  seems to me tha t is what Mr. McCloskey’s letter  says.
Mr. Letgii. Might  I ask Mr. Rovine to respond to this question ?
Senator Clark. Yes.
For  the record I want to be sure you unders tand that  this is a De­

partment of State communication to Chairman Sparkman signed by 
Robert McCloskey. Tt says, “if the intended interp retation is tha t the 
executive agreement and its legal authorization would remain in full 
force and effect, the Senate’s designation of the  agreement as a ‘treaty’ 
would not be sufficient to permit a change in the constitutiona l require- ♦
ments for passage of a money bill designed to  implement a properly 
authorized and legally binding agreement.”

Mr. Rovine. T think there might be a misreading of that  pa ragraph.
Senator. It  was designed only to  say what we said in our statement, •
namely tha t there are requirements for the passage of legislation, and 
tha t funding bills or  money bill s a re no different in th at the require­
ments are the same; and tha t simply designat ing an agreement as a 
treaty is not sufficient to change the requirements for the passage of 
any legislation, including fund ing measures.

Senator  Clark. But that is not what it says, is it?
Mr. Rovine. That is what it ’s intended to say.
Senator Clark. But you and I are in agreement tha t that isn’t what 

it says ?
Mr. Rovine. I th ink i t does sav that.
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Air. Leigh. Senator, could I make the point tha t this  was the four th 
alternat ive interpreta tion of the original resolution, which is no t one 
tha t is now maintained. So, it seems to me that whatever comment we 
made on that fourth interpreta tion-----

Senator Clark. I do not think there has been anyth ing changed in 
(he second resolution tha t would in any way affect that  comment, do 
you ?

Air. Leigh. I thought you were reading from p aragraph 4( d) .
Senator Clark. T am reading  from 4( b) .
Air. Leigh. I see.
Senator (''lark. Let me be sure I understand your current position. 

Congress has the full power to withhold funding from any inte r­
national agreement. I s that correct?

Air. L eigh. Yes; we agree.
Senator Clark. That  is what you said on page 13.
Air. Leigh. B ight, Senator.
Senator  Clark. So the President does not have the authority , ob­

viously, to promise a foreign country th at Congress will provide funds 
for a par ticu lar international  agreement. The President has the power 
to negotiate, but Congress has the power over the purse. Isn’t  tha t 
correct ?

Air. Leigh. That  is true in the circumstances I  believe you have in 
mind. But the Congress may have given a p rior authorization to the 
President  to make an agreement promising to spend money, and in 
that  case—well, T guess Congress could reverse it self and we would 
be in a constitutional stalemate.

Senator Clark. Without  that kind of provision, it is quite clear tha t 
Congress could withhold the funds and the Presiden t would not have 
the power to make such a promise and thereby bind the Congress.

Air. Leigh. That is righ t, sir.

resolution’s interference with president’s negotiating authority 
QUESTIONED

Senator Clark. Then I am not sure how this resolution interferes 
with the Pres iden t’s negotiating authority,  as you say, since its effect 
is to cut off funds, and you agree that  the Congress has the fu ll consti­
tutional righ t to do that.

Air. Leigh. But one of the examples T gave, Senator, was the case 
where Congress had already given a prio r author ization  to make an 
agreement which provided tha t he could commit the Nation with 
respect to funds.

We have situations like contract authorizations and I do not believe 
tha t it is appropria te for the Senate by mere resolution to alter  the 
patt ern which was anticipated at the time the Congress acting through 
both Houses and with the President’s partic ipation in approving it, 
authorized the Presiden t to make a p artic ular  kind of agreement. In 
certain cases this resolution would drastica lly alter  the expectations 
both of the President and, as I  said earlier, I  believe also of the House 
of Representatives.
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SCOPE OF PRESIDENT’S NEGOTIATING POWER

Senator  Clark. On this  par ticular subject of the President’s negoti­
ating power, we had a very illuminatin g presentation by several wi t­
nesses last week on the in tent of the framers in this  regard. Professor 
Bestor in p articular talked about it, as did others as well.

Professor Bestor pointed out th at it was Madison who believed that  
it was “proper tha t the President should be an agent in treatie s.” 
Hamil ton used the same word in the Federalis t Papers—“agent”— 
when he said the Executive was “the most fit agent in foreign 
negotiations.”

Doesn’t your view on the scope of the Pres iden t’s negotiating powers 
go a bit beyond Madison’s or Hamilton’s views ?

Mr. Leigii. Well, I  th ink tha t use of the word “agent” in tha t con­
text is a lit tle b it antique, frankly.

Senator  Clark. What is your interpreta tion of what was meant by 
“agent” ?

Mr. Leigh. I  think Madison intended, as evidenced bv the total ity 
of his expressions on this subject, including par ticularly his acceptance 
of the p attern in the text of the Constitution , tha t the President be the 
principal voice of the United States  when it spoke international ly. T 
think tha t is what he meant. I do not think  he meant agent of the 
Congress.

Senator Clark. By agent you say he meant the principal voice.

INCREASED USE OF EXECUTIVE AGREEMENTS

Are you satisfied with executive branch practice over the last few 
decades in the area of executive agreements? Do you thin k the ir in­
creased use is something Congress ought to be concerned about? Or 
does this seem to you to be a perfectly logical, worthwhile, and valid 
trend,  one tha t you would subscribe to?

Mr. Leigh. Well, I happen to th ink,  as I testified at my confirmation 
hearings, tha t the executive should use treaties more often than it has 
in the recent past.

Nevertheless I think, Senator Clark, th at we have to allow tha t with 
the increase in communications around the world, the  increase in the 
subjects that have to be adjusted among nations, and in parti cular 
the increase in  the number of nations  th at exercise sovereignty in the 
internationa l arena, it  is inevitable that there is an enormous increase.

Senator Clark. Increase in what ?
Mr. L eigh. In  all kinds of  agreements. Many of these are  not really 

of great  significance. For t ha t reason I think i t is understandable tha t 
there has been a tremendous increase in the number of executive agree­
ments.

Senator Clark. Why would there not also be a significant increase in 
treaties, then?

There has only been a very slight increase I think.
Mr. Leigh. Well, perhaps you have some figures. Mr. Rovine and I  

do not have any.
Senator Clark. I  think there  is a very slight  increase in the number 

of treaties.
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Mr. Leigh. We need to look at the rat io of treaties to executive agree­
ments 20 years ago as against today. We do not have those figures.

Senator  Clark. But in any case your answer is t ha t looking over a 
long period of h istory  i t does concern you somewhat t ha t more major 
interna tional  agreements are not sent to the Senate as treaties.

Mr. Leigh. Th at’s true, sir, and I so testified at my confirmation 
hearings.

EXECUTIVE AGREEMENTS WHICH  SHOULD HAVE BEEN TREATIES

Senator Clark. Let’s talk  about these a littl e more specifically. Is 
there any executive agreement entered into  over the la st decade or two 
which you th ink  should have been sent up  for some form of congress- 
sional approva l th at  has not been ?

Mr. Leigh. Well, I don’t know that  I can answer th at wi thout  giving  
considerable though t to it. I  would prefer, Senator, i f I  may, to supply 
something for the record afte rwards on that.

Senator Clark. All right .
[The information re ferred to follows :1

Executive Agreements W hi ch  Should Have Been Treaties 
[Supplied by Department of State]

Upon further consideration, I do not wish to cas t doubt upon the validi ty of any 
executive agreement by charac terizing  it  as an agreement tha t should have been 
submitted to the Senate as a treaty, or to the Congress as  a whole for approval 
by both Houses. From a legal perspective, I can think of no executive agreement 
entered into by the United States  in recent years tha t was not authorized by 
statute , treaty , or the Constitution. As a political matter, I believe that litt le pur­
pose would be served at  this  point by specifying par ticular agreements  th at  might 
as a m atter of political rath er than legal interest, have been submitted as treaties , 
or as executive agreements subject to joint approval.

Professor Henkin has written  tha t “no one can say with certainty” when 
Senate approval of a parti cula r agreement is required. (Foreign Affa irs and the 
Constitution, 1972, p. 427.) I have noted before th at the issue of treaty or execu­
tive agreement is one of great  difficulty, and tha t there are no hard and fas t 
legal rules to assist in deciding what falls within the treaty structure, and what 
may be done as an executive agreement. Professor  Arthur Suther land of the 
Harvard Law School summarized the problem in the following t erms:

“Two things are  ce rta in : they [executive agreements] have been used from 
the earliest days of the independence of the United Sta tes ; and thoughtful men 
have during all tha t time been unable to supply what the Constitution lacks— 
a clear distinction between what is appropriate mat ter for executive agreement, 
and what should be handled by treaty with Senatoria l concurrence. . . . We are 
as puzzled as President Monroe was in 1818. If we knew what was essentially  
treaty-like, we could define executive agreements by exclus ion; but it is no 
more possible in our day than in his to define one unknown in terms of ano ther.” 
(65 Harv. L. Rev. 1324 (1952))

I believe t ha t Professors Henkin and Sutherland were correct. Under  the cir­
cumstances, I feel tha t no useful purpose would be served by an attem pt to 
specify par ticu lar executive agreements that should or might bette r have been 
sub mitted  to the Senate as treaties, or to Congress for approval by both Houses.

Senator  Clark. A t th is po int you cannot think of a single executive 
agreement that you feel should have been sent up to the Senate for 
ratification in the last 20 years, or in the postwar  period ?

Air. Leigh. Well, when you say should, are you speaking  more on 
the legal side, or more on the political side?

Senator  Clark. Either .

7G-7GG— 7i ■8
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Mr. Leigh. I don’t want, you see, to come along now in answer to. 
your question and characterize in a public hearing a particular  ex­
ecutive agreement which the President still regards  as binding and in 
force as one which should have lieen sent as a trea ty without giving 
very careful consideration to it. In  fact, this is a poinf T made earlier. 
T think tha t when the Senate, even though acting or intending to act 
only in its interna l sense, takes something which, in the President’s 
view, is merely an executive commitment or a declaration of pol itical 
intent , either of which would fit, by the way, the definition in the reso­
lution, and says th is should have come as a treaty, tha t gives an em­
phasis to it which the President had not intended. It  is a matter of 
some concern, I th ink.

Senator Sparkman. May I int errupt here  ?
Senator Clark. Of  course.

HANDLIN G OF SPANISH BASES AGREEMENT

Senator Sparkman. You mav recall that some time ago Senator Ful- 
br ight was quite ins istent tha t the Spanish bases agreement should be 
handled as a trea ty rathe r than  as an executive agreement, and tha t 
at the las t renewal it was submitted as a trea tv fo r the first time.

Mr. Leigh. I' d like to comment on that.  Tha t is quite true, Senator  
Sparkman.

Origina lly my understanding was tha t Mr. Dulles came up to the 
Congress and consulted on how the Spanish arrangement should be 
formalized. He came back with the impression that  the leaders of the 
Senate prefe rred that  it be trea ted as an executive agreement rather 
than as a treaty. So that  pat tern was followed for  successive years, for 
a great many years.

In the case of this  latest renewal I  was one of those within the State 
Department who recommended st rongly  t hat  it be treated as a treaty 
because I thought it  had tha t solemnity.

Senator S parkman. I was not privy to those discussions you refer red 
to with Secretary  Dulles, and Senator Fulbright was not chairman 
at tha t time. li e later became chairman. But even before he became 
chairman I  remember he was quite insistent th at tha t agreement ought 
to be a trea ty rather than an executive agreement.

executive agreements beyond president’s authority

Senator  Clark. Let’s look at the question in the abstract for a mo­
ment. As you point out, it is difficult for you to comment on specific 
agreements which are in effect and say these perhaps should have been 
sent up as treaties.

If  we look at agreements which you would argue are authorized by 
the Constitution, those that fall within the President ’s inherent con­
stitutional authority—which I think is your phrase—the question 
really is, how wide is tha t authority.  I think we would agree that  
the President cannot enter into executive agreements tha t violate 
express constitutional guarantees, let's say, such as the first amend­
ment. Beyond these, are there any executive agreements which lie 
clearly beyond the Pres iden t’s constitutional author ity, agreements 
which should be authorized somehow by the Congress ?
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Mr. Leigh. Well, Senator, I have frequently advised in my work 
within the executive branch, both in this period with the State  De­
partment and earlier with the Defense Department, tha t par ticu lar 
proposed agreements could not be made as executive agreements with­
out either converting them into trea ty form or making whatever 
undertakings were included in such agreements subject to congres­
sional authorization. Also I have advised tha t certain proposed 
negotiations be deferred until the necessary implementing authority  
had been obtained from the  Congress.

* So, there is a whole category of executive agreements which I 
would say the Pres ident did not have the power to make without  some 
sort of statutory, or trea ty, or constitutional basis.

Senator Clark. You do not take the position, do you. that the 
President, as a matte r of law. can en ter in to any agreement he wishes 
as an executive agreement ? You are saying no, he does not have tha t 
right.  He isn’t the sole decider then ?

Mr. Leigii. It  depends on what he puts in it. The Senate could 
reject a treaty. The President could negotiate the next day. as f ar as 
power is concerned, the same terms in an executive agreement, and 
provide tha t the agreement would come back for a joint resolution 
approval  of Congress. I think th at  is a possibility. So I have difficulty 
in answering your question yes or no in the form in which you pose it.

Senator Clark. I guess I  am really tryi ng to get your judgment 
on whether the President  may. in fact, as a matte r of law enter into 
any agreement he wants simply as an executive agreement as dis­
tinguished from a treaty.

Mr. Leigii. If  he qualifies it enough, he probably can do tha t, 
Senator, but i t would be so qualified th at in cer tain cases it would not 
be worth anyth ing to the other party .

Senator Clark. Qualified in what way ?
Mr. Leigh. By saying this is subject to congressional approva l, 

or I promise you $5 million subject to congressional appropriation  
of funds subsequently. Tha t’s an executive agreement.

Senator Clark. Suppose there were no money involved. Plow could 
he doit then?

Mr. Leigh. You know, it is hard  to answer this  in the abstract. You 
« have to tell me frankly what the subject mat ter of the agreement

would be.
Suppose it is an armistice arrangement.

* INTERNATION AL AGREEMENTS OUTSIDE PRESIDENT’S CONSTITUTIONAL
AUTHO RITY

Senator  Clark. Let’s approach it from ano ther way.
Would there be an example of an international agreement which 

you believe would be outside of the Pres iden t’s constitu tional 
authority?

Mr. Leigh. I  can think of many. sir.
Senator Clark. Tha t is my question.
Mr. Leigh. A President promises $5 million to a foreign country  

when he has no statu tory  authorization and no money appropria ted 
for it. Tha t is outside his power.

Senator Clark. Can you think of any non-money examples ?
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Air. Leigh. Non-money ones?
Senator Clark. Yes. Non-money examples.
Mr. Leigh. Neither Mr. Rovine nor I on the spur of the moment 

can think  of any example which does not involve money or resources 
of  some sort, and you asked us to give examples other  than those.

Senator Clark. In other words, so far as you can think of ex­
amples, or within the law, he can send almost anyth ing up as an 
-executive agreement, as long as i t does not commit Congress to send 
money, which they clearly can tu rn down.

Air. L eigh. Well  again, there are constitutional restra ints on him— *
we don’t mean to leave those out as I answer tha t question.

Senator Clark. Yes; constitut ional restra ints, such as the first 
amendment which we have already discussed. Obviously th at would 
be a restriction. •

Air. Leigh. Well, suppose the President  makes an agreement to 
send the Senate of the United States to attend  an internationa l meet­
ing. I cannot conceive that  t ha t is constitutional or legal, and tha t is 
an example of an executive agreement;  but  no President in his right 
jnin d would do any such thing.

Sena tor Clark. T guess what we are try ing  to get at is whether in 
fact a President of the United States, from a practical point of view, 
has unlimited authority.

Mr. Leigti. I say again T do not think his authority is unlimited.
Senator Clark. How about an agreement to establish bases or a 

promise to defend a country ?
Mr. Leigh. ALay we separate those two ?
Senator Clark. Yes.
Air. Leigh. With  respect to base agreements we have the classic 

opinion of Attorney General Robert Jackson. If  the arrangement were 
such that it gave the United States  the  r igh t to use bases, such as the 
base in Bermuda, but entailed no obl igations, and this was the basis of 
Jackson’s opinion, I  don’t believe that the President would be t rans­
gressing his author ity were he  to make such an agreement.

Suppose the agreement simply recited tha t the Tni ted  States had 
the right to use so many acres in Bermuda. The President informed 
the Congress under the'Case Act t ha t this was the agreement he had  
made, tha t he was not going to send anybodv there to occupy tha t #
space, and tha t the  United States  would have this agreement with the 
Brit ish Government-----

Senator Clark. Le t’s complicate tha t a li ttle and say there are, as 
there almost always are. other  commitments on our par t. •

Air. L eigh. Then you have to analvze what the other commitments 
are. If  it is a commitment to defend the terr itory, my sense of pro­
prie ty tells me that that should be done by means of  a treaty . On the 
other  hand, you and I both can conceive of situations in which the 
President would be reouired to act on extremely short notice, and if  it  
was a matter of the safe ty of the Nation he might very well act on his 
own authority  as Commander in Chief.

LIMITS OF PRESIDENT’S POWER TO MAKE AGREEMENTS

Senator Clark. You say it would be your judgment tha t he ought 
not to make such an agreement in a regular case, but tha t there is noth-
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ing in law that  requires him to get the consent of the Senate to  defend 
another nation  ?

Mr. Leigh. But  suppose—let me give this example which I have 
used before—the President has information  that an arm ada of bomber 
planes is headed across the Atlant ic, either headed for Canada o r th e 
United  States. I  thin k in th at emergency situation the President  could, 
as Commander in Chief, conclude agreements with the Canadians en­
tailin g mil itary  obligations and conceivably an agreement not to m ake 
a separate peace or something of th at sort, such as Churchill proposed 
to the French. I  think it would be extremely unwise to adopt any k ind 
of provision, not th at  that is involved here, which would undertake to> 
circumscribe the President’s freedom.

Senator Clark. Your answer is tha t he should and does have the’ 
power to do that.

Mr. Leigh. Oh, yes.
Senator  Clark. He can make executive agreements to defend other  

nations without Senate consent.
Mr. L eigii. If , as in the example I  gave, the security of the U nited 

States was directly  threatened.
Senator  Clark. But if i t is not, then he would not have t ha t power?
Mr. L eigh. Well you are doing now w hat I dislike doing, try ing  to 

explore every nook and cranny of the subject matter. It  is und erstand­
able in one sense, Senator, and I  agree tha t you should try  to find certi­
tude about th is. Yet the genius of our system, I submit, has been tha t 
you do not push constitutional propositions to the ultimate limit. If  
each branch pushed its power to the ultimate limit, it would produce a 
stalemate.

Senator  Clark. I agree. But I am not sure t ha t to say that , if our 
nationa l security is not involved, or not directly involved, and we make 
an agreement with another country to defend them, I  am not sure as 
to whether that ought to be sent as a tre aty  or  not is pushing  it  to an 
extreme example.

Mr. Leigh. But you introduced a new condition, or a t least if you 
introduced it earl ier I missed it, tha t our nationa l security is n ot in­
volved. If  you say tha t our nationa l security is not involved, then I 
would certainly doubt tha t the Pres iden t could commit himself to 
defend another country by means of an executive agreement.

It  is always a  difficult question to determine whether or not national 
security is involved.

Senator Clark. Yes; indeed.
Do you consider the United States obligated, fo r example, to defend 

Israel if its  existence were threatened ?
Mr. Leigh. I  personally do not.
Senator  Clark. Under any treaty ?
Mr. Leigh. The nearest thin g to tha t is the resolution which Con­

gress passed in the Eisenhower administration, which is still on the 
books, I  believe.

Senator  Clark. If  I may inte rrup t, Mr. Leigh, Senator  Hathaway 
is here and I th ink prepared to testify .

We will move him up here to the table as well and then we will come 
back to you for some f urther  questions. Then we will hear from P ro­
fessor Miller.
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STATEMENT OF HON. WILLIAM  D. HATHAWAY, A U.S. SENATOE 
FEOM THE STATE OF MAIN E

Senator  H athaway. Thank you very much, Mr. Chairman, f or tak­
ing me out of order.

I do not have a prepared statement, Mr. Chairman. I was going 
through the bills that are scheduled for hearing this week and I came 
across Senate Resolution 486 in which I have been interested for some 
time. I  dug out a file t hat  I had when I was in the House of Repre ­
sentatives th at pertains to part of this resolution, which I would like 
the committee to consider.

ONLY SE NATE  RA TIF IC A TIO N  OF  M IL IT A R Y  C O M M IT M EN T TR EA TI ES  
QUEST IO NED

Some time ago—well, I  do not recall the date of my testimony to 
the House—yes, June 9,1970, in test ifying in regard to the W ar Pow­
ers Act I pointed out to the committee there , as I  am pointing out to 
this committee here, this was before the Subcommittee on National 
Security Policy  on Scientific Development of  the House Committee on 
Foreign Affairs, t ha t treaties entered into by the United States with 
other countries or organizations which would commit the United 
States or make a m ilitary commitment on behalf of the United  S tates 
seem to me to be in violation of the W ar Powers clause of the  Consti­
tution  in that such treaties are ratified  only by the Senate and not 
by the House of Representatives.

Now I had introduced at that time an amendment to the Const itu­
tion to accomplish this purpose, and I believe a copy of th at resolution 
is here. As a ma tter of fact, I reintroduced the resolution to the Sen­
ate back in May of 1973, and I was wondering first whether or not 
such a provision might be incorporated into Senate Resolution 486 so 
as to avoid the tedium attendant upon a constitutional amendment:  
and secondly, of course, whether or not the committee would agree with 
me tha t such an amendment to the resolution would be in order or 
would be agreeable to the committee.

It  just seems to me tha t treaties which make this military commit­
ment really are in violation of the Constitution. Even if it  can be 
argued tha t they are not, certainly the .framers of the  Consti tution in­
tended tha t both Houses of Congress have something to say with 
respect to all mili tary  commitments made on behalf of the Nation. 
I am concerned that we are bypassing  that provision of the Const itu­
tion by having only the Senate rat ify  those treaties which entail  a 
military commitment if certain events happen.

Tha t is about the sum and substance of my recommendation. Mr. 
Chairman. I would be glad to elaborate on tha t, i f you would wish; or, 
knowing you are pressed for time. I could simply leave here wi th you 
a copy of the resolution to which I have referred,  as well as a state ­
ment made in the Congressional Record at the time tha t I  intr o­
duced it.

Senator Clark. Fine.
Why don’t we take that  information  and look at it. Tt will give the 

members of the committee who are not present, as well as the staff, a 
chance to consider your recommendation.
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Senator H athaway. Fine.
Thank  you very much, Mr. Chairman.
Senator Clark. Thank you, Senator.
[The information referred  to follows:]

[S.J . Rea. 106, 93d Cong., 1st seas.]

JOINT RESOLUTION Proposing an amendment to the  Constitu tion  of the United Sta tes  
to require the advice and consent of both Houses of Congress before any tre aty  or 
agreement provid ing for  the  commitment of United Sta tes  armed forces to a foreign 
natio n may be made
Resolved by the Senate and House of Representatives of the United State s 

of America in Congress assembled (two-thirds of each House concurring there­
in),  That the following artic le is proposed as  an amendment to the Constitution 
of the United States, to be valid only if ratified by the legislatures of three- 
fourths of the several States within seven years after the date of final passage 
of this joint re solut ion;

“Article—
“The President may not without the advice and consent of both Houses of 

Congress make any treaty  or agreement of any kind with one or more foreign 
nations or with any international organization if such treaty or agreement 
would bind the United States to commit or to provide to such country or 
■organization for any reason  any armed force of the United States.”

[From the  Congressional Record, May 8, 1973]

By Mr. Hathaway :
S.J. Res. 106. Join t resolution proposing an amendment to the Constitution 

of the United States to require the advice and consent of both Houses of Con­
gress before any treaty  or agreement providing for the commitment of U.S. 
Armed Forces to a foreign nation may be made. Referred to the Committee on the 
Judiciary.

Mr. Hathaway. Mr. President,  I am today introducing a joint  resolution pro­
posing a  constitutional amendment to require the advice and consent of both 
Houses of Congress before any trea ty or agreement involving the commitment 
of U.S. Armed Forces in a foreign nation may be made.

Under the Constitution, the trea ty ratification function is given to the Senate 
alone. But the same Constitution requires action by both Houses of Congress 
in declaring war. In contemporary circumstances where there is no declaration 
of war, decisions of war, peace, and the deployment of our troops are  often made 
on the basis of trea ty arrangements. I believe the House of Representatives 
should play a role in approving these treaties.

Since 1945, the United States  has entered into numerous multinational  treaties. 
One of these, the Southeast Asian Treaty  Pact, was the justification for our 
involvement in the Vietnam war, a  war tha t cost us dearly in lives and dolla rs: 
46.000 Americans lost their  lives in tha t war, and nearly $137 billion in tax dollars 
was spent.

Approval of the SEATO pact by the Senate was interpreted as permitting the 
dispatch of our Armed Forces to Indochina to implement the security treaty . 
It  eventually was interpreted as authorizing acts of war. I seriously doubt tha t 
action by the Senate alone in these cases meets the general intention of the 
framers respecting congressional involvement in war decisions.

The possibility of giving the Senate alone the power to declare war was spe­
cifically considered and rejected at the constitutional convention. This would 
indicate a deliberate intent to include the House of Representatives, with its 
popular representation, in the warmaking decision. Today when wars are waged 
sans declarations, on the basis of treaty  commitments, both Houses of Congress 
should have a say in approving or disapproving treaties which call for American 
military involvement.

Both Houses of Congress must be allowed to serve as a strong source of exam­
ination and advice on the basic philosophy and direction of U.S. foreign policy, 
particularly  as regards the commitment of our mili tary forces to action in foreign 
lands.

Mr. President, I ask unanimous consent t hat the resolution be printed in the 
Record a t this point.
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There being no objection, the joint  resolution was ordered to be printed in the 
Record, as follows:

S.J. Res. 106
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled (two-thirds of each House concurring therein), 
Tha t the following article  is proposed as an amendment to the Constitution of 
the United States, to be valid only if ratified by the  legislatures of three-fourths 
of the several States within seven years af ter  the date  of final passage of this 
joint resolut ion:

“Article —
“The President may not without the advice and consent of both Houses of Con­

gress make any t rea ty or agreement of any kind with one or more foreign nations 
or with any international organization if such trea ty or agreement w’ould bind 
the United States  to commit or to provide to such country or organization for 
any reason any armed force of the United State s.”

Senator Hathaway. I  would be happy  to draf t something and sub­
mit it to the  committee in the very near future to  encompass the idea 
tha t I  have spelled out briefly today.

Senator Clark. I  think  that  would be very helpful.
Senator H athaway. Thank you very much.
[The information referred to fo llows:]

U.S. Senate,
Washington, D.C., August 30,1976.

Hon. Dick Clark,
Foreign Relations Committee, U.S. Senate,
Washington, D.C.

Dear Dick : At your hear ing on July  28 on S. Res. 486, I promised to d raf t and 
send you a proposal by which to remedy the trea ty and war powers conflict 
which I outlined in my testimony at th at time.

I enclose such proposal herein, and i ts ra tiona le follows.
(a) It  is constitutionally inpermissible, under the War Powers clause, to 

interpret trea ties  as committing our armed forces to some conflict without 
obtaining the required Congressional declarat ion of war.

(&) As a result  of your correspondence with the Department of State, it can 
be said with near certain ty tha t the Adminis tration agrees with this reading of 
the War Powers clause. (Spanish Base Treaty hearings, March, 1976, pp. 33-34.)

(c) And this reading appears to be fur the r upheld by the language of § 8 
(a) (2) of the War Power Resolution.

(d) However, the clear and consistent meaning of § 8 (a )(2)  is threatened 
by the exception contained in § 8 (d )(1) , where it states  tha t the War Powers 
Resolution shall not “alter . . . the provisions of existing treat ies.” This gives 
rise to what is, in my view, the very unfortunate suggestion that existing treaties 
in some cases do enable the deployment of our forces pursuant to a trea ty and 
not to a declaration  of war.

(e) Because of the ambiguity within the War Powers Resolution and because 
it is impossible to be certain t hat future administration  will consistently interpret 
treat ies in the present manner, it is necessary to take remedial action so as to 
remove such ambiguity and uncer tainty  before i t should be called into question 
in a time when real forces make the question more than academic.

Accordingly, my amendment strikes the words in § 8 (d)(1 ) of the War 
Powers Resolution which created the ambiguity described above. I hope th at in 
this simple manner we may achieve a salubrious clarification in the War Powers 
Resolution which is obviously a  most impor tant declaration of Congress’s con­
tinued intention to guard jealously the instruments of war which, by the Con­
stitution, it  is empowered to wield.

Sincerely,
William D. Hathaway,

U.S. Senator.
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[S. ------, 94th  Cong., 2d sess.]

A BILL To amend the  War Powers Resolution to make clea r th at  such Resolu tion 
proh ibits  the  inference, from any  treaty , of authority to introduce the  United  Sta tes  
Armed Forces into hos tili ties
Be i t enacted by the Senate and House of Representatives of the  United State s 

of America in Congress assembled, That  section 8 (d )(1)  of the War Powers 
Resolution is amended by strik ing out the comma and the words “or the provi­
sions of existing trea ties”.

Senator Clark. This  committee will take a very brief  recess at this 
point, perhaps 3 or 4 minutes.

♦ [A brief recess was taken. ]
Senator Clark. The hearing will please come to order.
Let ’s go ahead.

* AGREEMENTS OF EXCEPTIONAL NATIONAL IMPORTANCE

Mr. Leigh, you comment th a t:
We noted tha t there  is in our constitutional practice a presumption that  

agreements of exceptional national importance will be treaties, although long 
years of practice have shown tha t many vitally important agreements were not  
treaties.

Can I conclude from tha t tha t the President  is required consti tu­
tionally to send to the Senate for its consent a ll significant inte rna­
tional  agreements? Is tha t what “consti tutional” means?

Mr. L eigh. No.
Senator  Clark. I t ’s not?
Could you explain why not ?
Mr. Leigh. Because there may be a prior trea ty authorization to 

enter into an executive agreement, or prio r statutory authorization, 
which supports  the Pres iden t’s exercise of his undoubted power to 
negotiate by providing  the necessary legislative autho rity to imple­
ment tlie par ticu lar undertakings in the executive agreement.

Senator  Clark. But  if i t had not been previously ordered by statute, 
significant agreements must be sent up for the consent of the Senate. 
Must they not  ?

Mr. Leigh. I would not say that i f i t is a question of, say, an armis­
tice agreement, Senator. Tha t is a very important agreement; and yet

> I do not  think that  the Constitution requires tha t it be submitted as
a treaty.

WHA T AGREEMENTS MUST BE TREATIES UNDER THE  CONS TITUTION ?
K

Senator Clark. I  am reading  here from vour statement, under “Role 
of the President,” where you are quoting the constitutional p rovision; 
specifically art icle II , section 2, tha t the President “shall have power, 
by and with the advice and consent of the Senate, to make treatie s, 
provided two-thirds  of the Senators present concur.” If  significant 
international  agreements need not be sent up as treaties, what  in the 
world must be ?

Mr. Leigh. Well there are some things which are confided to the 
independent powers of the President. Fo r example, i f the Pres iden t
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wants to make an agreement with Canada regarding reciprocal pa r­dons for prisoners in American jails and Canadian ja ils, tha t is within  his independent constitutional power, separately specified in the Constitution.
Senator Clark. Yes.
Mr. Leigh. I do not consider tha t that is the kind of agreement which has to be sent to the Senate.
Senator  Clark. My question is the reverse of that.If  you read the constitutional provision, then certainly  something must be sent up as a treaty; otherwise the framers o f the Constitution had nothing in mind here. You are in agreement with that , I know.Mr. Leigh. Sure ly; something must be sent.Senator Clark. The question is what.
Mr. Leigii. You are asking me to specify and I have given an example.
Senator Clark. Even in a general way. I don’t necessarily mean a specific example. Wha t must be sent up ?
Air. Leigh. The usual defense agreements customarily have been sent as treaties.
Senator Clark. But  you are saying “customarily.” I am saying “required by law” to be sent.
Air. Leigii. Here again, Senator, you are pressing to define the absolute limits of the Presidential power and the congressional power.Senator Clark. I really do not  mean to be. I  am t rying to establish some broad categories, even, of what must be sent up in fulfillment of the  const itutional  provision. I  am trying to think what is required to be sent.
Air. Leigii. But someone has to make complicated determinations in each case. I f you would give me an example of a par ticu lar agree­ment and ask me whether t hat  should  go as a t reaty , perhaps I could come closer to being responsive. But it is very difficult for me to answer in the abstract.
Senator  Clark. I t seems to me tha t it ought to be possible to say tha t there are certain kinds, certain  categories, cer tain classes of in­ternat ional agreements t ha t fit article II , section 2, paragraph  2 of the Constitution.
Air. Leigh. AVe did our best in the memorandum which we are submitting for  the record to explain the crite ria which we think should be followed. But I  think I can find a half dozen treatis e writers  in interna tional  law and constitu tional law who say that  the precise limits cannot be clearly set forth.
Senator  Clark. But you would agree that there are certain limits?Air. Leigh. There are some things which I think should be sent as treaties, and I have given a few examples of those.

CONSU LTATION  W IT H CO MM ITT EE  UN DER CIRCULAR  17 5 PROCEDURE

Senator Clark. I was interested in the part of your statement, where you go into the question of consultation with the Congress, which I  t hink  is a very important area of your testimony.You say, “Consultation on agreements of significance is already required by the Department of State’s circular 175 procedure.”
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When was the  Fo re ign Re lat ion s Comm ittee consu lted un de r th a t 

req uir em ent on th e sec ret  S inai agree me nt w ith  Is ra el  ?
Mr . L eig h. Well , I wou ld have to  say,  Se na tor, th a t I  was no t 

par ty  to such con sul tat ion . I would hav e to  go  an d find  ou t wi th in  

the De pa rtm en t wh at ac tua lly  happened. I  was  cal led  upon  to go 
ou t and join the  par ty  in the  Middle Eas t an d came  bac k an d played  

a role when we go t back here . But  I  wou ld have to  go bac k an d ask  

people abo ut th e co nsu lta tions.
Se na tor  Clark. You have  Sa m Go ldb erg  to y ou r r ig ht  an d m aybe he

* can  co ntr adict , but  as one  member of  the  F oreig n Re lat ion s Com mit tee,  

I  can assu re yo u we were not inf orm ed a t any point  un til  a ft er  the  fa ct .
When was th e F or eign  Re lat ion s C ommit tee con sul ted  on the  .Nix on - 

Th ieu  let ter s, where  Pr es iden t For d pro mised  to respond wi th  fu ll

• force in t he  event  S ou th  V ietnam was in  danger.
Mr . Leig h. L et me ju st  c orrect—it wa sn’t  Pr es iden t Fo rd .
Se na tor  Clark. Did I say  For d ? I me ant  Nixon.
Mr . L eig h. I t hi nk  it  is i mpo rtan t to  clear t ha t up .
Se na tor  Clark. Of course. Good poin t.
Mr. Leigi i. Second, th e execut ive b ran ch, as you m ay not  kn ow,  tak es  

the pos itio n th at  it  does not  con sider tho se in te rn at iona l agreem ents. 

W ha t you h ave  i s a series of  l ett ers , and the to ta li ty  does no t am ou nt  

to  an  in ternat iona l agreem ent .
Se na tor  Clark. Th ey  are  not  con sidered by the  ad min ist ra tio n to  

hav e been any  agr eeme nt?
Mr. Leig h? An d they  were no t r epor ted  unde r t he  Case A ct  f or  th a t 

reason.
These were st ate me nts  of P resid en tia l inten tio n peculi ar to  Pr es id en t 

Nixon and no t bi nd ing on the U.S. Go vernm ent in  the  in te rn at iona l 

agr eem ent  sense.

CO NS TITU TIO NA LITY  OF PO IN T OF ORDER PROCEDURE

Se na tor  Clark. I  would  like to t al k t o yo u a  lit tle b it  abo ut t he  ar gu­

me nt you made in  yo ur  pos itio n on the  po in t of  orde r pro cedure and 

wh eth er or  no t that is c onsti tut ion al.
Is  it  your  posit ion  th at  th e po in t of  orde r pro ced ure is 

un cons titut ion al ?
Mr.  L eig h. I  h ave delibera tely in my sta teme nt  av oided sayin g th a t 

an d I d o no t wish to say i t now.
Se na tor  Clark. But  do you  th in k i t m ay be ?
Mr. Leig h. I t  may be.
I have said it  rai sed  questio ns and I  t hi nk  it is v ery  close. I t  m ight  

even depen d on the way  in which  it  was  ca rri ed  out.  Suppose the 

Senat e changed its  rule s and  said  to overr ide  a ru lin g of  the Cha ir  

on a po in t of  or de r you wou ld need  a three-qu ar ters  m ajor ity  of  the 

Senate.
Se na tor  Clark. Would th at make it  un co ns titut ion al  in  yo ur  

jud gm ent?
Mr. Leig h. Tha t would tak e it  c loser to the line I  wou ld say.
Se na tor  Clark. I presume  you wou ld hav e the  same co ns titut iona l 

objection to the  Budget Act . the House  germanen ess  ru le,  an d a ll o f th e 

pro vis ions of  t he  St an ding  R ules of the  Senate which allow po in ts of
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order  to be made. I t would not just apply  to this one. I t would apply 
equally to all others, would it not ?

Mr. Leigh. No.
The difference about this is th at you have singled out a part icular 

subject matter here. This is not a rule  which would generally apply to 
all kinds of resolutions, rather you have singled out international 
agreements.

Senator Clark. The Budget Act applies to certain specific poin t of 
order stands against a very specific kind of provision, anything that  
provides budget authority.

Would it be your feeling that that  would possibly be unconst itu­
tional as well ?

Mr. L eigh. I  would have to say I am not famil iar with the details 
of the Budget Act.

Senator Clark. Certainly it involves as much of  a 100 percent rule 
as you are making a case against here. In other words, if a point of 
order is seen as requir ing 100 percent approval , then certainly tha t 
would be the case under the Budget Act , under the House germaneness 
rule, and all provisions of the S tand ing Buies of the Senate which a l­
low points of order to be made.

Mr. Leigh. Well, even if  there could be a test of the constitution­
ality of such a provision, and I have not been able to conceive how you 
would arrange such a test, my fundamental point is that  this intro­
duces into the procedure a new kind of mechanism which is going to 
make i t far more difficult fo r certain  kinds of implementing legisla­
tion to be adopted, and tha t is bound to have consequences outside the 
Senate.

Senator  Clark. You might say tha t all of the other witnesses who 
have testified to the question of constitutionality. I have specifically 
asked them about that.

Air. Leigh. And I have seen at least two letters  from professors of 
law who have said it was unconstitutional.

Senator  Clark. The point o f order procedure ?
Mr. Leigh. T hat  is right.
Senator Clark. Bo you mind telling us who those are ?
Mr. Leigh. I had in mind Professor  MacDougal of Yale Law School, 

and Professor Bostow of Yale Law School.

QUESTION OF WHETHER rOTN T OF ORDER CONSTITUTES 10 0 PERCENT 
MAJORITY

Senator  Clark. I  want to make i t very clear for the record that ma­
jority rule is not abolished. As you said quite righ tly in your testi ­
mony, it is our contention tha t three ma jority  votes are still required— 
the vote by which the resolution is adopted; the vote on the simple 
resolution on a given agreement; and the vote appealing the ruling  of 
the Chair. Tha t is constantly done.

I was on the Senate floor a week ago when Senator Mansfield was 
ruled out of order. It  was a ruling, in fact, as to whether a point of 
order should sta nd : 51 percent said it should not, and it did not.

It  seems to me von made rather  ligh t of tha t alterna tive for the 
Senate.
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Mr. L eigh. But  the  case comes out most st rongly when a President  
acts in  good faith  p ursuant to a p rior legislative authorization which 
contemplates a par ticu lar procedure, and complies with that  pro ­
cedure in evey respect. Nevertheless, the Senate may decide, despite 
the prior legislation autho rizing  the part icul ar procedure  and the 
par ticu lar terms of the agreement, that this should have been a treaty,  
and once that decision is made, a lot of things flow from it. This comes, 
I think, very close to repeal ing the statu te already on the books p ur ­
suant  to which the Pres iden t acted in making the international 
agreement.

Senator Clark. But th at  is a very different point  than I  am making. 
I understand your point. I think it  is a po int well worth  considering. 
I thin k it is one of the strongest  points you make in your testimony. 
But I do not see the relevance of th at to what we are discussing here.

Mr. Leigh. When the Senate and the House agree on a part icular 
procedure and the President complies with th at procedure;  i t surely is 
not assumed t ha t in securing funds to implement and carry  out such 
an agreement it is going to be subjected to this kind of point of order 
arrangement.

Senator Clark. That is stil l not the question I  am raising.
The question is whether a point of order constitutes a 100-percent 

major ity. That is the only question we are addressing  a t the  moment.
In  fact, what we are addressing is whether the thi rd point  means 

anything, whether a vote appealing a ruling of the  Chair  means any­
thing. It  seems to me that  i f one were to accept your conclusion th at 
any one Member of the  Senate could block any funding measure, tha t 
it requires a 100-percent majority, then you have a very strong point. 
Tha t is the only point I am addressing at the moment—as to why in  
the world 51 percent of the Senate could not at any point overrule a 
ruling of the Chair. The Chair, afte r all, is giv ing a ruling—that is 
all—and it is subject clearly to being overruled by a major ity of the 
Senate. How can th at be interpreted to be a 100-percent majority?

Mr. Leigh. We assume th at if the Senate makes a rule, it  intends  to 
abide by it. You are tellin g me that you are going to overrule it  regu­
larly. If  tha t is the case, you might as well not have this resolution at 
all and just rely on the usual majority  voting rules.

Senator  Clark. Th at is a far cry from saying it is a 100-percent 
majority .

Mr. Leigh. We assume that  when the Senate adopts a rule, it in tends 
to abide by it.

Senator Clark. Bu t there is such a th ing as an interpreta tion of a 
rule.

Mr. L eigh. This is not an inte rpreta tion; th is is actually the over­
turn ing of a rule.

Senator Clark. Whenever you get a ruling from the Chai r and it is 
put to the floor, and  someone challenges that ruling , then I would say 
it is based on the Senate’s interpre tation of tha t ruling.

Mr. Leigh. Perhaps, Senator, I  have gone too far. This is an inte rnal  
matte r for the Senate. I  have tried to emphasize the consequences which 
it will have outside th e Senate, and I have expressed my concern as a 
representative of the executive branch as to what this would mean in 
practical terms. B ut I cannot really presume to go any fur ther . When
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the Senate adopts a rule of this sort , we assume it is going to be applied 
consistently.

Senator Clark. I think, as you say about executive agreements, i t 
is not just  a question of what is in the Constitution. It is a question of 
practice and practice is pretty clear on th is item as well. I f a majority 
of the Members of the Senate feel that  is not the interp retation they 
wish to  place on it , obviously they have voted and do regularly vote 
the other way. To conclude that any one member of the Senate can a t 
any time block all funding under  a resolution of this kind would be an 
exaggeration of this point, to say the least.

You have been a very tolerant witness and we have kept you here 
for two and a half  hours. We appreciate very much your taking the 
amount of time you have. Thank you, all three of you.

Mr. Leigh. Thank you, Mr. Chairman.
Senator Clark. We are going to hear now from Professor Miller. 

He is a t the George Washington Law School here in Washington.
I th ink you have a prepared statement , do you not ?

STATEMENT OF PROF. ARTHUR S. MILLER, GEORGE WASHINGTON 
UNIV ERSITY SCHOOL OF LAW, WASHINGTON, D.C.

Mr. Miller. Yes, sir.
Senator, I would like to read it if I may. I t is fai rly brief.
Senator Clark. Yes.
Mr. Miller. And if I may. I  would like to interpolate a few sentences 

from time to time on ideas which have occurred to me since I orig inally 
wrote this.

Senator Clark. Good.
Mr. Miller. It  is a pleasure  to  be with you today, Senator. I think  

this  is a very impor tant matter which the committee is concerned 
about.

The resolution, as you know, seeks to involve the Senate deeply into 
the international agreement-making process of the U.S. Government.

I believe there are two basic questions involved h ere : first, the con­
stitut iona lity of the resolution: and the second, whether it is wise.

For reasons which I  set forth below I  answer both questions in the 
affirmative.

Ib is  statement sets forth  what seems to me to be the important 
considerations of law and policy involved in the ultimate question of 
whether the Senate should approve this resolution. I will also make 
some reference to the House bill, II.R. 4438, which, as you know, is an 
attem pt by the  House to deal with the same basic underlying problem.

Senator Clark. Yes.

CONCEPTION OF SENATE AS PRESIDENTIAL COUNCIL

Mr. Miller. In many respects, Senator, your resolution seeks to 
restore the s tatus cpio ante—what appears to be the original intention 
of those who wrote the C onst itution: that the Senate has a role beyond 
that of merely consenting to the ratification of treaties.

You will recall, I  am sure, tha t Presiden t George Washington, the 
man who presided at the Constitutional Convention of 1787 and thus 
surely can be assumed to have known what was intended by the
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for advice and consent to some propositions concerning a proposed 
treaty  with southern  Indians.

The Senate refused to act a t once and said they were going to send 
it to a committee. Washington stalked off. The Senate did act a few 
days later. Since that time no President has ever personally consulted 
with the Senate in its collective capacity, as distinguished from in­
dividual Senators.

Xo doubt there is much informal  consultation between the Executive 
and the Senate—and the House for tha t matter—but the lesson of 
Washington's appearance in 1789, as Professor Corwin said in 1957, 
is that  “the conception of the Senate as a Presidentia l council in the 
diplomatic field broke down the first time it  was put to the test.”

It  should be noted that  as late as 1908, Woodrow Wilson, in his 
classic book “Consti tutional  Government” said tha t the  Senate should 
advise the Presid ent both  as to appointments and treaties “in the s pir it 
of an executive council associated with him upon terms of confidential 
cooperation.”

Wilson fur the r asserted tha t it was more than  the Preside nt’s 
privilege to do th is, to deal with the Senate in tha t manner, but his 
best policy and plain  duty. He said this, and I quote:

If  he have chara cte r, modesty, devotion, and ins igh t as well as force, he can  
bring the contending elements of the system toge ther  into  a gre at and efficient 
body of common counsel.

That , however, was Wilson as scholar and as historian. We are all 
aware of how in 1919 he was unable to  carry the Senate in the treaty  
which established the League of Nations. This calls to mind a state­
ment I read recently appearing in a book entitled  “The State of the 
Presidency,” writ ten by Thomas Cronin, of an anonymous aide of 
President Kennedy who, in 1970, said th is :

Everyone believes  in democracy unt il he gets  to the  Whi te House, and  then  
you begin to believe in dictator ship , because it ’s so hard to get things done. 
Every time you tu rn  around, people resi st you and even res ist the ir own job.

Wilson did suggest, however, in his book “Constitutional Govern­
ment” the forgo tten side of separation of powers, and that is 
cooperation.

I believe i t is h ighly necessary, i t is indispensable tha t the built-in  
constitutional conflicts of separate governmental institutions sharing 
power do not work against the best interests  of the Nation. Congress 
and the Pres iden t must cooperate. The American people deserve no
less.

This does not mean tha t Congress need be a rubberstamp to what­
ever the Executive wishes to do. Quite the contrary. What  it does 
mean is tha t the Members of Congress and the officials in the executive 
branch share a similar duty to fur the r the public’s interests.

Professor  Bickel, tes tifying a few years ago on a resolution before 
this committee, said th is :

Congress ha s too long tolerated, indeed cooperated in a diminution of its role 
in the conduct of foreign affa irs and in the  decision of questions of wa r aud 
peace, a diminut ion that  approaches the vanishing point in my judg men t.

Professor Bickel said that  the balance of power between Congress 
and the President  ought to be redressed in this respect. It  is up to 
Congress to do the redressing.
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APPROVAL OF SENATE RESOLUTION 4 86 WITH RESERVATIONS RECOMMENDED

I consider that Senate Resolution 486 is an attempt to inst itu­
tionalize that type of cooperation the American people are entitled 
to in the important area of international relations. W ith the reserva­
tions which I  note below, I  recommend that  your resolution, Senator, 
be approved.

You will recall also that the late Justice Jackson in the steel seizure 
case in 1952 said this, and again I  quo te:

W hi le  th e  C on st itut io n di ffus es  pow er  th e be tt e r to  secu re  li bert y , i t  al so  
co nt em pl at es  th a t pr ac ti ce  will  in te g ra te  th e di sp er se d po wers in to  a  w or ka bl e 
Gov ernm en t. I t  en jo in s upon  th e br an ch es  se par at en es s but in te rd ep en de nc e,  
au tono m y bu t recipr oc ity .

THE  CONSTITUTIONAL DIME NSION

Now I should like to discuss the constitutional dimension. I believe—
I heard Mr. Leigh's statement and I read his memo and Mr. 
McCloskey’s letter  sent previously to this committee—that  basically 
I am in almost total disagreement with him, certainly on the law pa rt 
of what he has said. I cannot conceive of  any constitutional lawyer 
taking the position tha t a constitutional  amendment is required in 
these matters. Indeed, he quoted Professors Rostow and MacDougal of 
the Yale Law School. I believe the committee ought to realize that  that 
is Eugene Rostow, who was Under Secretary  of S tate a t one time, and 
who would be inclined, 1 believe, to take the  Sta te Department’s posi­
tion. li e is a friend of mine, as is Myres MacDougal, who has con­
sistently throughout his career—since he wrote the leading article on 
treaties and executive agreements as interchangeable, in his mind, 
instruments of foreign policy in the middle 1940’s—taken the execu­
tive branch position against the Congress.

li e  did it in many cases on the Vietnam war, on the Sabbatino case, 
and on other matters. It  is in the public record. They are friends  of 
mine, but I think  they are dead wrong. I do not know of any constitu­
tional lawyer who would agree with them.

In  analyzing this resolution, as I say, I did have the benefit of read­
ing Mr. Leigh’s memorandum and letter. I think the memorandum 
and le tter are a disingenuous response to the committee’s and the Con- 
gress very  real concern about a number of interna tional  agreements.
It  is wrong in theory and wrong in principle. I would like to say in 
what follows why I  have come to th at conclusion.

First, the Constitution is quite clear in its express terms that  treaty - *
making is a shared power between the Senate and the Executive.
Ratification is an executive act, not an action of the Senate, and must 
be preceded by a two-thirds vote of approval  by the Senate. So far  as 
ratification taking  place, I  m ight add as a matter of in terest that this 
came up a few years ago, with respect to a trea ty which had been 
negotiated with J apan on Okinawa. The Senate did  approve ratifica­
tion of that  treaty and subsequently a s tatement appeared in the press 
that  President Nixon at tha t time might  not rat ify  the treaty for 
reasons of foreign policy.

So, the point that I make here, and my emphasis, is tha t of course 
it is the President’s power to make treaties, if you take the merely 
technical point tha t making  treaties  is a technical ac t of ratification.
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Of course it is. He  does not have to  follow the Senate’s approval. He 
can s till refuse to put  a t reaty into effect, even i f the Senate has ap ­
proved it. Whether or not a treaty  is made, then, is wholly dependent 
upon the Presiden t.

Second, there is no constitutional war rant in express terms for  
interna tional  agreements other th an treaties, but executive agreements 
have been routinely employed since the beginnings of the Republic. It  
is too late in the day, in my judgment, to argue that they should not be 
used. But  surely it accords wi th the intentions  of those who dra fted 
the Constitution that  impor tant or significant agreements with other 
nations should receive congressional, or at least senatorial , scrut iny.

All too often in recent years  the State D epartment prac tice has been 
precisely the contr ary : treaties  are  employed for the relatively  insig ­
nificant, and executive agreements have been used for  major commit­
ments. Let  me give you an example of tha t, Senator.

Pr ior  to the United States-Spain  trea ty of this year, for example, 
Spanish bases were the subject of executive agreements. The same 
thing is true of the 50-destroyer deal with Great  Bri tain  in 1940, 
where we traded 50 destroyers for leases on bases in the Weste rn 
Hemisphere.

Furthermore, there can be no question about the valid ity of Con­
gress delegating to the President power to enter into executive agree­
ments, as for example, in the Reciprocal Trade Act of 1934. In fact,  as 
Mr. Leigh said in his testimony, most executive agreements are con­
cluded either pursuant  to a statu te or a treaty. I might  add in this 
connection there is substantial doubt in my mind about the lawfulness 
of adherence by this Nation by executive agreement to the General 
Agreement on Tariffs and Trade. As you know the GATT is both an 
agreement on trade matters and a secreta riat in Geneva adminis tering  
these trade matters, which was concluded as a multilateral executive 
agreement on the authority of the  President only, plus the  Reciprocal  
Trade Act of 1934. The Reciprocal Trade Act of 1934 deals only with 
bilatera l agreements, the GATT is an example of the President going 
beyond the clear intent of Congress.

Whether or not adherence to the general agreement is good is not 
tlie point. Tlie point is whether or not he was authorized to do it.

NO CONSTITUTIONAL AMENDMENT NECESSARY

The conclusion I reach is th is : There is no constitutional  amendment 
necessary fo r the  Senate to  enact your resolution, Senator Clark.  Con­
gress can and often has authorized the  President to negotiate executive 
agreements; trade agreements are perhaps the clearest example. These 
are the so-called congressional-executive agreements.

The State  Department estimates—they had to estimate, they  did 
not even know, and tha t is a very interesting point, that  they  don’t 
even know how many are made on the basis of the Preside nt’s 
inheren t powers—that 2 percent or 3 percent are  what they call pure 
executive agreements. I find th at a rather interes ting fact, that  they 
do not even know which ones or what is the authority  for  some of 
their agreements. Perhaps recognition of a foreign government is as 
clear an example of a pure executive agreement as can be made. The
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po in t I  suggest  is th at  even in these agreem ents the re st ill  mu st be 
con gressio nal  action.  Con gress mus t provide  fun ds,  fo r example, to 
pa y sal ari es,  to buy  an embassy , an d so fo rth . Th ere  is no catego ry, 
in summ ary , of  interna tio na l agree me nt reco gnized in Am erican  con­
st itu tio na l law t ha t does not , as a g enera l rule, req uir e j oi nt  executive- 
congressio nal  action.

I f  t hat  be so fo r both typ es  o f executive agreem ents, then  it  surely  
is even more so fo r tre ati es , wh ich  hav e exp ress co ns titut ion al  war ­
ra nt  f or  co ope ration wi th  the leg isl atu re.

I f  the  phras e ‘’advise and consent"’ means an yth ing,  it means wh at 
it  says,  th at  the  Senate can tend er  advice to the  Pres iden t. Wh en to 
the  “advise and consent” pro vis ion  is added the  ter ms  of  art icl e I. 
section 8, clause  18, t hat  Congres s has  the pow er to make “necessary 
and  pr oper" ’ law s to ca rry  in to  effect  the  “pow ers vested by  th is Consti­
tu tio n in the  Gov ernment of  the  Un ite d Sta tes , or in any depa rtm en t 
or officer thereof" ’—an d th at  mu st inc lude the Pr es iden t—i t seems to 
me there  is added,  the re is conclus ive war ra nt  for the  va lid ity  of th is 
resolu tion . Ju st  as in the W ar  Pow ers  Re solutio n o f 1973, Congress  has  
pow er un de r the  Co ns tit ut ion to lim it Pr es iden tia l discre tion .

I do not  th ink there  is an y doubt th at  Congres s has the  pow er to 
lim it the Pr es id en t’s dis cre tio n to make  an agreem ent  to  def end  an ­
othe r na tion. To hold oth erw ise  wou ld be to make  a mockery  out of 
one of  the  mos t basic concepts of  o ur  fund am en tal  law : sep ara tio n of 
powers.  In  essence the  St at e Dep ar tm en t argues  fo r un lim ited and 
uncontroll able executive  powe r in the  field of in ter na tio na l relatio ns,  
a dangero us concept th at  is co nt ra ry  to  the  le tte r an d to  the sp ir it  o f 
the  Co nstitu tion.

Thi rd , co ntrary  to  th e St at e De pa rtm en t, t he re is no  “constituti onal 
req uir em ent f or  pas sage  o f a  money bill des igned to  im pleme nt a p ro p­
erly au tho riz ed  and l ega lly  bi nd ing a gre ement.”

As  l ong ago  as 1798, in connect ion with the Ja y  Tre aty with Gr ea t 
B ri ta in , the  con ten tion  was made th at  Con gress was bou nd to  ena ct 
an ap prop riat ion bil l to imple me nt the tre aty.  A ft er  extensive ar gu ­
ments  the fun ds  were vot ed,  bu t the  Hou se of  Repre sen tat ive s passed 
a resolu tion offered b y Ja mes  Madis on,  th e fa th er  of o ur  C onsti tut ion , 
in which  i t was s tat ed  that  wh ile the  House d id not claim  any powe r in  
the  trea tymak ing process,

When a tre aty  stip ula tes  regu lations on any of the subjects submitted by the 
Constitu tion to the power of Congress, it must depend for its execution as to such 
stip ula tions on a law or laws to be passed by Congress, and it is th e co nsti tutional 
right and duty  of the House of Representat ives  in all such cases to deliberate  
on the expediency of carry ing  the  treaty  into effect, and to determine  and act 
thereon as in the ir judgmen t may be most conducive to the public good.

OBLIGATION OF HOUSE TO PROVIDE FUNDS

Se na tor Clark. You do not subscribe, the n, to wh at Mr. Le igh  s aid  
abo ut the re being an oblig ati on  of the  Hou se to provide  fun ds for a 
tr ea ty  th at  th e S ena te ha s m ade ?

Mr,  M iller. Ab sol ute ly not .
Sena tor , let me spe ak brie fly on that . I t is fo r two  reasons. One, no 

Con gress can bin d its  successors. The pre sen t Congres s can not  bin d 
next ye ar 's Congress, fo r examp le.
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Senator Clark. Right .
Mr. Miller. Second, there is funding. Under normal appropr iations, 

in any bill, domestic or international, as I unders tand the process, there 
is first an author ization  bi ll, then a funding bill. There is no require­
ment for the Senate or for the House to  pass a fund ing bill after an 
authorization bill has  been passed.

Senator Clark. That  is right.
Mr. Miller. I  do not see Mr. Leigh’s point. I  think  he is dead wrong.
The Constitution is clear  beyond doubt th at the power of the  purse 

is congressional, and tha t Congress may exercise tha t power in its 
sound discretion.

Four th, on a more technical ground, it is difficult, if not impossible, 
to see a justiciable controversy tha t would fulfill the article I I I  re­
quirement of “cases and controversies.”

POLI TIC AL Q U ESTIO N  RA ISE D BY  SE NATE  RE SO LU TI ON 48  6

Senate Resolution 486 would surely raise a political question for  
there is clearly here a “textual ly demonstrable commitment,” in the 
words of the Supreme Court, to another branch,  in this case the Senate, 
to establish its own interna l rules.

Beyond that, I  am unable to discern anyone, in private l ife or else­
where, who would have standing to challenge the Senate’s action. Per­
haps “nonaction” would be a be tter word, for the resolution calls for a 
refusal to appropriate  money.

L IM IT S  ON  PRESID EN T’S PO WER  TO ENTE R IN T O  EX EC UTI VE AG REE M EN TS

Fif th,  to my knowledge, the  Supreme Court—and I thin k this  is 
impor tant—has never held tha t the President has an independent con­
stitutional power to enter into executive agreements when the issue 
was not one of federalism, the relative digni ty of an executive agree­
ment, say. with a State  law or State s tatute,  but one of disagreement 
with Congress.

Contrary to the State Department, it is open to question that the 
President has power to enter into executive agreements that are b ind­
ing on the United  States both in in ternational  law and consti tutional 
law. As stated above in connection with the J ay  Treaty, Congress has 
discretion to implement the terms of a treaty.

I might call you r attention,  Senator, to the  case of Seery  v. United 
States, which is often forgotten, and understandably so, by the State 
Department. It  was decided in 1955 bv the Court of Claims. I t appears 
in 127 Federal Supplement  at page 601. Here it was argued that an 
internat ional executive agreement entered into by General Keyes, who 
was the High Commissioner in Austria  af ter  World War I I,  with  Aus­
tria  was to settle all claims. Mrs. Seerv had  a house in Austria  which 
was taken over by the Army for an officers’ club. She sued under  the 
due process clause for just compensation. The Court of Claims said 
she was entitled to get it. The Supreme Court, as is my understanding, 
denied review on this case.

In other words, there are limits on the power of the executive to 
enter into executive agreements.
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You mentioned earlie r this morning the first amendment. There 
are other limits. I  would th ink tha t the  Constitution as a whole, is one 
of them, as the Court  said in Reid  v. Covert. In Justice Blades care­
ful opinion in this case he declared unconstitutional an international  
executive agreement entered into purs uant to the Uniform Code of 
Mili tary Justice passed by this Congress; this  was the Status of 
Forces agreement with Great Britain.  Justice Black was ca reful to 
say that executive agreements, all international agreements, must con­
form to the Constitution. I do not think the re can be any doubt about 
that . The only question is what does the Constitution mean. v

Should the President wish to recognize Cuba, for example, he can 
agree to  do tha t and agree to exchange ambassadors. He can do that.
I  think,  without  interference. Wh at he cannot do without congres- ,
sional approval  is pay the salaries of tha t ambassador or minister,, 
or to buy an  embassy, purchase property or to otherwise spend money.
I do not believe the  case of the United  States v. Love tt, in which the 
Congress sought to deny funds to two or three executive branch em­
ployees is relevant to these circumstances. Tha t was a 1946 case, strik ­
ing down the provision.

Of course, it is cooperation rather  than  conflict tha t is the norm 
between the two political branches of Government. Our Government 
could scarcely operate unless Congress and the Executive routinely 
cooperated.

But my point, and if I understand you correctly, your point is that  
cooperation should be a two-way street ra ther than a one-way street.

Sixth, as usual, the State Department in its memo quotes the Curtiss- 
Wright  ̂ case, a Supreme Court recognition of plenary Presiden tial 
power in the field of negotiation and interna tional  agreements. His 
quotation—tha t is, Mr. Leigh ’s—is of course accurate; but it  should 
be remembered what Mr. Leigh did not say. Fi rst  he did not say 
tha t this is mere obiter dictum. The case merely held, Curtiss-Wright  
merely held, tha t a delegation of power to the President in certain 
internationa l matters was valid. The rest was pure dictum which 
Sutherland threw in and which is of dubious historical validity in 
tha t particula r situat ion.

The State Department always forgets what Suther land went on to wsav in the latt er part of tha t statement. He said, concerning tha t so- 
called plenary Presidential power as sole organ of foreign relations,
“This  power, of course, like every other governmental power must be 
exercised in subordination of the applicable provisions of  the Consti- >
tutio n.” Tha t is in the Curt iss-Wright  case. too.

I doubt if you will ever see an executive branch lawyer  quote the 
lat ter  part  of that statement.
. Seventh, furthermore, the Pres iden t’s power to conclude interna­

tional executive agreements must be accomplished in accordance with 
the Constitution, as T said before. The Reid  v. Covert case T mentioned 
before deals with the Unifo rm Code of Milita ry Justice. Seery  v.
United S tates  is another case which limits the power. In United States 
v. Capvs, the Court of Appeals for the Fourth Circui t held invalid an 
executive agreement with  Canada on imported potatoes. The Supreme 
Court ruled on other grounds when it got to the Supreme Court. But
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as far  as the four th circui t’s decision is concerned, it was the circu it 
court’s opinion tha t an executive agreement must be in accordance 
with the statute.

POSSIBILITY OF SINGLE SENATOR BLOCKING FUN DING LEGISLATION

It  is simply not true, in my judgment, tha t a single Senator  can block 
legislation to  fun d an executive agreement. I f I understand the Senate 
rules, and  I  do not pretend to  be an expert, those rules do permit any

* Senator  to appeal a ruling of  the presiding officer on points of orde r; 
a major ity vote would either sustain or overrule tha t officer’s ru ling.  
I am unable to contemplate tha t there would not be at least one Senator 
available to contest any point of order under Senate Resolution 486.

* I find the conclusion inescapable, Senator  Clark, tha t the resolution  
is valid as an exercise of the Senate’s rulemaking powers.

RECONSIDERATION OF NEED FOR TWO-THIRDS VOTE SUGGESTED

I should like to add this caveat because I thin k it is important . I 
th ink  it is time, if this resolution is adopted, to reconsider the need 
for a two-thirds vote to consent to ratificat ion of treaties. If  the resolu­
tion is passed, there probably will be grea ter use of the  treaty.  I sug­
gest that the need to muste r a two-thirds vote of this body is one of the 
reasons for executive reliance on executive agreements. I t would take 
a constitutional amendment, bu t I would recommend that  if the Senate 
does pass your resolution. Senator Clark, t ha t someone take the ini tia­
tive to change t ha t tw o-thirds requirement to a simple m ajor ity vote. 
Af ter  all, public policy made by Congress, laws passed by Congress, 
are routinely  made by simple majority vote. Confirmation of ambas­
sadors, of Supreme Court Justices, is by simple majority vote. Why 
there should be a two-thirds vote on treaties  at th is point in  our history 
is beyond my ken.

Senator Clark. Tha t is a good question.

POLICY CONSIDERATIONS

Mr. Miller. Now as to policy considerations, I would call your at-
* t.ention to something which I  think  Mr. Leigh suggested, that consti­

tutionality goes only to power. He tr ied to make a dis tinction between 
power and right. I do not think it is a valid distinction as far  as our law 
is concerned; const itutionality goes both to power and right.  But the

* fact th at a given governmental action may be valid does not necessarily 
mean th at it  is wise. Just ice Fra nkfur ter  often used to say that .

The essence of the State Departmen t’s objections to this resolution 
is tha t it would unduly hamper the often delicate negot iations  with 
other nations , so tha t poses this question. Are there practical considera­
tions m ilita ting  against the resolution ? Aly answer to t ha t is “No.”

I do not believe the State Department’s arguments are persuasive. 
But there are some m atters  tha t trouble  me, and I would like to list 
those very briefly.

First, I do not  know what “significant” means. Somebody is going 
to have to define th at, Senator. Eit her  the Senate is going to have to 
define it, or you are going to leave it  up to the State Dep artm ent to
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define it. 1 do not think you should leave i t up to the State Dep art­
ment to define it. Maybe i t cannot be made more precise, but I think 
an effort should be made to eliminate some of the ambiguity of tha t 
par ticu lar section.

Senator Clark. Certainly under our resolution it would be the 
Senate because in  passing a sense of the Senate resolution we would 
be thereby saying tha t we consider thi s international agreement sig­
nificant and the refore a treaty.

Mr. Miller. I think this makes it a littl e difficult, then, for the 
people in the State Department unless there is close and continuing  v
cooperation. I  would like to come back to  tha t point if I may.

Senator  Clark. Of  course.
Mr. Miller. I have the resolution before me. I  am not quite sure 

tha t section 4(a )(1 ) is a complete sentence. *
Senator Clark. Section 4(a) (1) ?
Mr. Miller. I  am not sure i t makes sense; at least I find difficulty 

making sense out of it.
Senator Clark. I see what you mean.
Mr. Miller. I would recommend that tha t be clarified.

COMPLIANCE WITH CASE ACT

Third, Senator. I don’t think that the Senate is sure that the 
Case Act is complied with.

Senator Clark. Is what ?
Mr. Miller. I s complied with.
I have in mv possession a report issued by the Comptroller  General 

dated February 20, 1976, entitled, “U.S. Agreements With the Re­
public of Korea,” in which a s tudy was made by the General Account­
ing Office saying tha t at least 34 agreements, to thei r knowledge, 
which were executive agreements, had not been submitted to the 
Senate or to the Congress for its information, including, if I might 
add this, Senator: including—and I thin k this is a significant one 
mentioned in  Mr. Staa ts’, the Comptroller General’s let ter to Senator 
Abourezk—a $1.5 billion agreement for modernizing the South 
Korean armed forces, and agreements to provide more than $365 mil­
lion of assistance for deploying Korean troops to South Vietnam, 
and more than  $37 million to get them back. Those are not reported 
to the Senate.

I do not think  tha t you are gett ing full information from the 
State Department. The State Department always says, “Le t’s consult -
more.” That  is exactly what they said when Jack Stevenson was the 
legal adviser and the Case bill was before the Senate and the House.
They said you don’t need to pass it, we will tell you everything. The 
problem is they did not then and they do not now.

I do not think  you have any means of knowing when they do.
Senator Clark. I  think you are absolutely right.
On tha t point, frankly, I was not aware of that GAO study. I  would 

like to request tha t the staff get Mr. Leigh’s response, or that of the  
appropriate authority in the administration to each of those examples.
Why were they not reported under  the Case Act ? I  know tha t Senator 
Case and this committee would be interested in thei r response to 
those analyses by the GAO.
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Mr . M iller. Se na tor , if  I  mi gh t say , th is is le tter  No. B-11005S, 
addre sse d to Se na tor Abourez k, chair ma n of  th e Sub com mit tee  on 
Se pa ra tio n o f P owers.

Se na tor Clark. Wha t is  the  da te ?
Mr. M iller . Fe br ua ry  20 of t hi s ye ar.
Se na tor C lark. Tha nk  you .
Mr. Miller. Fo ur th , th e occasion fo r classi fied in tern at iona l agree ­

ments . Mr. Le igh  poses  th is  question. I am no t su re  the re is a case to 
be made fo r secret in te rn at iona l agreem ents. My  own bias is in  favo r 
of  ope n agreem ent s—n ot  nec essarily ope nly  ar rive d at,  as Woodrow 
Wilson  said , bu t nev erthel ess  open  agreem ents.

I  th in k the  Am eri can  people are  en tit led to kno w the com mitments  
th a t th is  coun try  is un de rta king , wh eth er it  is a Po rtug al  agreem ent , 
tlie  Sp an ish  bases, th e Tha ila nd  agr eem ent  du ring  the  Vietn am  con­
flict , the  Camb odian  th in g un de r Nix on,  and so on. I  th in k they  are  
en tit led to know.

I  wou ld like to see th e case made fo r secrecy in agreem ents. I  do 
no t th in k Mr.  Le igh  ma de  it. He  said th at  t he re  are  sit ua tio ns  where  
secrecy is nece ssary, bu t did  no t give us any examples.

Se na tor Clark. I th in k it  is an excellent po int . Obv iously  it  is no t 
iu st  t he Pr es iden t of  t he  Un ite d State s who is go ing  to hav e to ful fill  
the se obligations in  ei ther  tax es or  huma n life, bu t ra th er  equ ally 
eve ry othe r per son  i n th is cou ntry. So I  do n ot  know w hy a Pr es iden t 
ou gh t to be able to ob ligate  them to some thing  o f which  t hey are no t 
even  a dvised.

Mr. Miller . Ce rta in ly  the Congress is en tit led, sir , to kno w abou t 
th is,  and I  th in k th e people ar e en tit led . I t  goes beyond com ing  up  
here and te lli ng  a few  selected Sena tor s th at  thi s is w ha t we are  do ing . 
Thi s is w ha t was  rev eal ed in Se na tor C hu rch’s invest iga tio n o f the C IA  
an d the intell ige nce com munity . I  do not th in k overs igh t of  Congres s 
of  the intell ige nce com mu nity can  be said to  be an ythi ng  othe r th an  
dep lorable, ap pa lli ng , or  bad. In  short, I  do  not  think  i t was adequ ate . 
An d, I  do no t th in k it  is ade quate  tod ay, eit he r. I  don’t kno w if  the 
new commit tee is going  to be any bett er.  One would  hop e so. B ut  unless 
we could  g et the secrecy pro blem lick ed in  some wav , th e co un try  is in  
trou ble .

One or  two m ore  p oin ts, Senator .

FULL AND CONTINUOUS CONSULTATION

The St ate Dep ar tm en t ad mi ts the need  fo r fu ll and con tinuous con­
sulta tio n. I th in k yo ur  resolu tion is merely  a means  of insu ring  th a t 
th at consult ation  in  fact  ta kes place.

Now, the Ci rcul ar  175 pro ced ure  o f the St at e Dep ar tm en t says th at 
th a t is a req uir ement. I t  is  not a “le ga l” requ ire men t; it  is only an  in ­
te rn al  proced ural  req uir ement  of  the St at e De pa rtm en t. Th ere is no 
be tte r way of  m ak ing sure th at  the  St ate Dep ar tm en t foll ows its own  
rules t ha n to pass th is resolu tion .

Never theless , th ere is  me rit , in  my jud gm en t, in th e Ho use  bi ll, which  
as you  know prov ide s f or  cong ression al review  of  execu tive  agreements . 
Th e Tr ad e Act  o f 1974 pro vid es th at  agre ement s be su bm itted  to Co n­
gress fo r ap prov al .
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I do not see how th is resolution can be reconciled with H.R. 4438 
unless some sort of joint  resolution were to be drafted and passed. I t 
would have to be signed by the President, or, if  he vetoed it, it would 
have to be passed over the veto. I  know the  constitutional argu men t;
I have read your statement, Senator, th at the Senate alone advises and 
consents. B ut I pose the question tha t nevertheless cooperation may be 
desirable.

Senator Clark. Of what.
Mr. Miller. Cooperation of the two Houses may be desirable. I 

would personally  prefer it. B ut i f the committee, if the Senate decides v
to pursue th is resolution as now drafted o r as revised in some way and 
thus  leaves II.R. 4438 as another piece of legislation, i t is my opinion 
tha t with one proviso the resolution meets reasonable policy con­
siderations, that proviso is this : Senate Resolution 486 delegates '
to this committee, the Committee on Foreign Relations, the power to 
advise the President as to whether  a given agreement should be a 
treaty. This  delegation is constitut ionally va lid ; I  suppose it  is any­
way. Nevertheless it raises the question of whether the committee has 
the adequate personnel resources to deal promptly and efficiently with 
tha t duty. I  do not know the answer to tha t question, Senator Clark, 
but I think i t should be faced.

If  it is confronted and the answer is affirmative, then  adoption of 
the resolution would help to fulfill the responsibilities of the Senate, 
as I understand the Constitution , in the formulation of American 
foreign policy.

SUMMARY

One fur the r statement if I  might , sir, by way of summary.
I do not believe this is the time to exalt constitutional forms over 

substance and spirit.  Cooperation between Congress and the Executive 
is a necessity, no t in any servile manner, but in a constructive way as 
conducive to the public good.

Congress has been more than  cooperative in the past in th e area of 
interna tional  agreements. I t has bowed to the ostensible superior 
knowledge and expertise of the Executive. The time has come to rectify 
tha t imbalance, but the pendulum should not swing too far toward  
congressional control because i t was Woodrow Wilson who also said a
in connection with  the  separation of powers t ha t warfare  between the 
branches could be fa tal—fata l to the  constitutiona l order.

I would say finally, sir, tha t powers are separated  in this country, 
contrary to Jus tice Brandeis and Chief Justice Warren and numerous A
other people, and contrary to the conventional wisdom, not only to pre­
vent despotism, b ut to promote efficiency. We had under the Articles 
of Confederat ion a legislative Government. If  I  may use the term, sir, 
it was a lousy Government. You can’t run  this country as a legislative 
Government these days. That’s what I  mean.

We need an efficient Government. We need an efficient Executive. We 
need cooperation between the Congress and the Executive. I  think 
your resolution will do it. But  I thin k tha t it should be constantly 
borne in mind tha t the American people are interested no t so much in 
the niceties of the Constitution as in our wise and effective and com­
passionate foreign policies.
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NE CE SSITY OF COOPERATIVE EFFORT

Senator Clark. I  th ink you give an excellent statement. I agree en ­
tirely with your concluding statement. There has to be a cooperative 
effort. There is no way I think tha t we can simply set up the legal 
architecture to  be assured tha t i t is all going to work. One of the con­
cerns tha t we have, in fact, with this resolution is tha t it  take into 
appropriate  consideration not only the House’s prerogatives, but the 
House’s interests. I t seems to me th at all too often  in the p ast we have 
gotten bogged down in the a rgument of whether the House should do 
this or the  Senate should do this. We spend too much t ime quarre ling 
back and forth w ith one another instead of finding some resolution by 
way of compromise. Certainly tha t is one of the areas we want to ex­
plore so tha t we are not simply taking an action here which offends 
the House of Representatives and results in some other kind of impasse 
between the two Houses; or, indeed, with the executive branch. W ith ­
out their cooperation i t is going to be very difficult.

As I said at the beginning of these hearings, if we are to have a 
different President, particularly a President of the  same p arty as the 
majority par ty of the Congress, that presents a great opportuni ty for  
a greater cooperative effort. A t the same time, unfor tunate ly, it  p re­
sents the possibili ty that the Congress could become throu gh that  
politica l alliance much more docile in its cooperation with that  
adminis tration.

I thought you were quite right in talk ing about the necessity for  
cooperation, but not the necessity simply to go along with anything 
the adminis tration  wants. I t has to be a balance which is meaningful, 
which preserves checks and balances and separat ion of powers, while 
at the  same time is a cooperative effort in public policy. I  th ink it was 
very well put.

Fran kly  you have answered every question b ut one tha t I had.

DOES SENA TE RESOL UTION  486 INVADE RIGH TS OF JU DIC IA L BR AN CH ?

The one question, a somewhat minor one, on which I wanted your 
judgment, deals with a statement Mr. Leigh made. I will read it to 
you. It  is a question of whether  or not this resolution really impinges 
upon the power of the judicial branch.

I should also add here, Mr. Chairman, tha t the question whether the Pres i­
dent has exceeded his statutory autho rity is for the courts to determine, not 
the legislature. In tha t sense, the proposed Senate Resolution 486 is also an 
invasion of the rights  of the judicia l branch.

Do you share tha t view ?
Mr. Miller. Senator, it is difficult for me to take a statement such 

as that seriously.
Senator Clark. To take it seriously ?
Mr. Miller. Seriously. I cannot believe any serious-minded lawyer 

would make a statement such as that. Justice Stone in United States  v. 
But ler  40 years ago said tha t we should always remember that  there 
are others than the courts who have the power to govern. Congress 
can make constitut ional decisions; it makes them all the time. The 
President can make constitutional decisions; he makes them routinely.
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It  is not an impingement on the judicia l branch. If  there is a just i­
ciable case of controversy, and as I said in my statement, it is difficult 
tor  me to contemplate one, but if there is one, tha t is a different mat­
ter. But I don t see where negative action—in other words, the  fa ilure 
on the par t of the Senate to vote an appropriation, would pose a 
justiciable controversy, in the sense of standing, and it  certainly  
would pose a political question as well.

The court itself  would refuse to rule. I think  the courts would be 
most reluctant to get into a squabble such as this. I think  Air. Leigh’s 
position is completely contrary  to my understanding of the respec­
tive roles of the three branches of government.

RECONCIL IA TI ON O F SE NA TE  R ES OLU TI ON 4 86  W IT H  II .R . 4 43 8

Senator Clark. Can you elaborate at all on how this resolution, 
Senate Resolution 486. might be reconciled with II.R. 4438 throug h a 
joint  resolution ? Can you think  of anv ways ?

I know th at is kind  of catching  you without much preparation  or 
thought on it.

Air. AIiller. Well, I think  you might  start—and I am speaking 
only on a curbstone opinion—with the constitutional provision, as 
you quite rightly point out, of th e Senate’s role in the t reaty making 
process. If  you look at  the whole en tire spectrum of the  international 
agreements of  the United Sta tes, there may be some way in which you 
can reconcile this. You migh t even get House approval that  the 
House would go along tha t certain agreements should be submitted 
to the Senate. There would be nothing in my judgment that  is uncon­
stitu tional in the House passing such a resolution as tha t, and sub­
mitt ing certain agreements to the Senate; in other words, requiring 
both House and Senate action for tha t.

Xow, whether  that  is wise or not. I am not sure. Again, all I am 
saying is th at you have two bodies. The Constitution establishes them. 
It  is clear enough tha t the Senate has its role in the trea ty making 
process. It  is clear enough also that the bulk of agreements are not 
treaties.

number of treaties versus executive agreements

AVhether your figures are accurate or not—I don’t mean to dispute 
them. Senator, but I don' t think they are completely accurate.

Senator  Clark. Wha t figures?
Air. AIiller. The figures you had in your original statement when 

you introduced your resolution.
Senator  Clark. On what?
Air. AIiller. On the number of treaties vis-a-vis executive agree­

ments.
Senator Clark. I  see.
Air. AIiller. I took par t in hearings, as a consultant to Senator 

Erv in, a few years ago on the resolution tha t Air. Leigh quoted. At 
that time I  understood there was some testimony, I  thin k we got some 
testimonv from the State Department, that litera lly hundreds, even 
thousands of agreements which could be called executive agreements



were entered into, say, pursuant to the NATO Trea ty, which spell out 
details of the NATO Treaty, for example.

So, the numbers depend on the definition. Wh at is an executive 
agreement ? Now th at all depends. Is it a lease of a base or some such 
Thing as that?

Senator Clark. Yes. I see what you are saying.
I think  the figures we used were simply out of the “Congressional 

Quar terly.” What definition was being used there is open to question.
Mr. Miller. I think tha t the imbalance is hopelessly the o ther way; 

tha t the number is exponentially g reate r in  favor  of executive agree­
ments over treaties. Treatie s are used, as you have pointed out, bv and 
large, with  some notable exceptions, for the relatively inconsequential.

Senator Clark. Yes.
Mr. Miller. The desire to use executive agreements is a very under­

standable desire on the par t of the Executive, no doubt, because of 
flexibility, because of not having  to come up here and get two-thirds 
of the Senate, because of secrecy, because of other matters.

Senator Clark. Democracy is a very difficult process.

DE SIR AB ILITY  OF LESS THAN TW 0- TB IR DS VOTE

Mr. Miller. But the question is, and this again will come back to the 
point which I think is desirable, the less than  two-thirds vote for 
approval of t reaties if you go the  tre aty  route, if you want to get the 
Senate th is fa r into the situation, then I think a less than two-thirds  
vote would be desirable.

RECO NC ILIATION  OF SEN ATE  RES OLU TION 486  W IT H H.R . 4438

Senator Clark. Let  me close by saying that  within  the next few days 
or weeks, if you have any part icular thoughts on some wav we could 
combine Senate Resolution 486 with H.R. 4438, or at least whether 
there may be some kind of reconciliation between the two, which seems 
to me very desirable, we would appreciate receiving them.

Mr. Miller. If  I  might  I will study them both.
Senator Clark. I  wish you would.
Mr. Miller. I  will send you a letter.
Senator Clark. Tha t would be very kind of you because I think that 

is an area we are very interested in exploring and which we feel might  
be f ruit ful. We a re not here just to hold hearings and talk  about it. 
We want to find a practical  way to move ahead with this problem.

Mr. Miller. Excuse me, Senator. I did quote from a l ette r I  sent 
to Congressman Morgan on June  9 in connection with that b ill. I  have 
my only copv here with me. I would ask one of  your staff to  phone 
Mr. George Berdes  over there to get a copy o f the statement on my 
position as I looked at  H.R. 4438 last  month.

Senator Clark. Good. We will do that.
Mr. Miller. I  will leave my letter  to Congressman Morgan with  you 

to popv if you wish.
Senator Clark. We will make a copy.



[The lett er refe rred to follows:]
_T J une 9, 1976.Hon. T homas E. Morgan,
Chairman, Committee on International Relations, House of Representatives, Congress of the United States, Washington, D.C.

Dear Mr. Morgan : This  let ter  is sent  following a telephone conversat ionwith Mr. George S. Berdes, who asked  me whethe r I could tes tify  on H.R. 4438 
dealing  with “intern ational execut ive agreements which create  a nat ional com­
mitmen t.” I told Mr. Berdes that  I could not do so, owing to a trip  to Europe, but  would be willin g to submit a wr itte n sta tem ent  for the record. This is that  stateme nt.

In general, I believe that  H.R. 4438 is legally  sound and also th at  it  is wise from  a policy standpoint. Nevertheless, I do not think th at  it  goes f ar  eno ugh; 
and  as will be explained below, I thin k it  should be expanded to cover  other execut ive agreements.

Speci fically: 1. The re is a need for Congress to partic ipa te more fully  in 
the formulation of foreig n policies by in ter na tio na l agreements. The Constitu­tion makes  foreign  affa irs a ma tte r of sha red  control  between the Execu tive 
and  Congress. See Dahl, Congress and  Fore ign Policy (1950). The vast ly in­
creased use of “pure” execut ive agreements, ente red into  on the  autho rity  of 
the  Pre sident  alone, during this  cen tury  has  had  the result  of removing the bulk of agreement-m aking from Congressional scru tiny. It  is true , to be sure, 
that  Congress has often delegated power to the  Execu tive to ent er into  such agreements—as in, for example, the recip rocal  trade  acts. But those  “Congres­
siona l-Executive” agreements are  a classic example of the way in which power 
over foreign aff airs is sha red  between the  two branches of government. Cf. United Sta tes  v. Guy W. Capps, Inc., 348 U.S. 296 (1954). The net consequence 
of the expanded use of execut ive agre eme nts of both types is to remove from 
Congress a sub stantial and growing pa rt  in its  constitu tional role of helping to formulate  foreign  policy. As the  lat e Prof esso r Alexander Bickel said in 1971 before the Senate  Foreign Relations Committee  when it  was considering 
the  Case-Zablocki Bill, “Congress has  too long tolerated , indeed cooperated in, 
a diminution of its  role in the conduct of foreign affairs and in the decision of questions of war  and peace—a diminution that  approaches the  vanishing 
point. In my judgm ent, the balance of power between Congress and  the  Presi­
den t ought to be redressed in this  respec t. It  is up to Congress to do t he  redres­sing. . . .” Hea rings before the Committee on Foreign Relations, U.S. Senate, 
92d Cong., 1st Sess. on S. 596, ent itle d “Transm ittal of Execu tive Agreements to Congress.”

I should like, in the interests of saving time, to incorporate by reference  the testimony both of Professor Bicke l and of Prof esso r Ruh l Bar tle tt that  is 
rep rinted  in the Hearings cited above. Their  testimony summ arizes the per­
tinent  arguments  for increased Congressional par ticipat ion  in the  promulgation of executive agreements.

2. The role of Congress has  not only been dim inishe d: th ere  is  a  man ifes t fa il­
ure on the  pa rt of Congress to adh ere  to its  Con stitu tional dut ies and responsi­
bilitie s. Over the pas t few decades . Congress has  all too willingly ceded power 
over a range of act ivit ies to the  Executive ; lhis includes  domes tic as well as foreig n affai rs. It  is my considered  opinion th at  such a cession of power is  uncon­
sti tut ion al—in theory , although not  so o f course by way of Supreme Court  deci­
sions. The Supreme Court, however, is not the  only organ of government entit led 
to make  Constitu tional decisions. Even absent a judicia l dete rmin ation , the re is a persuasive  and compelling argument  to be made that  Congress cannot unde r 
the  Con stitu tion abdicate  its  powers  as it has  done in recent decades. Professo r 
Gerhard  Casper of the  University  of Chicago Law School has wr itte n an artic le, 
soon to be published,  th at  dea ls with thi s po in t; and I should like  to assoc iate 
myself w’ith the  theme of th at  artic le.

3. Re Sec. 3(b ) of H.R. 4438: This  provides merely for subm ittin g executive 
agre ements to the  Congress, with  such agreements becoming effective if  both 
Houses fa il to pass  a concurrent resolu tion disapproving an agreement. To me, 
th is  is too res tric tive  in  th at  it  t ake s affirmative action of both Houses to negate 
an  agreem ent. It  would be preferab le, if  the  present term s regarding nationa l 
commitments  in H.R. 4438 a re  r eta ined th at  no  such executive agreement  should 
go into  force  unless  it  had  the  affirmative vote of approval of both Houses of
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Congress. National commitments as defined in Sec. 6 of the bill are  fa r too im­
portant to let slip by without action by Congress—which is the way t hat  H.R. 4438 
now reads. I f Congress is to perform its Constitutional responsibilities in an ade­
quate manner then it should affirmatively confront each such executive agree­
ment. Not to do so would mean tha t H.R. 4438 would be more hor tato ry than 
signif icant; it would enable Members of Congress to think  they have done some­
thing without actually , in most instances in my judgment, doing so. Recommen­
dation : Rewrite Sec. 3(b) to require an affirmative vote of acquiescence in the 
executive agreements covered by the bill.

4. The late Just ice Robert H. Jackson stated in his now famous concurring 
opinion in Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952) :

, “While the Constitution diffuses power the bette r to secure liberty, it also con-
* templates tha t practice will int egrate  the dispersed powers into a workable gov­

ernment. It  enjoined upon the branches separateness but interdependence, 
autonomy but reciprocity.” The forgotten p art  of separation of powers is coopera­
tion between the branches, without which American government could not oper-

* ate. See Woodrow Wilson, Constitutional Government in the United States 
(1908). The question, here and elsewhere, is not whe ther the branches (Congress 
and President) will cooperate but how they will do so. I f it is accepted that  the 
President does have Constitutional power to enter into executive agreements 
without prior author ization  by sta tute or treaty , or subsequent approval by Con­
gress, then the crucial  question becomes tha t of how Congress can cooperate in 
the formulation of foreign policy. It  should be noted, en passant, tha t the  Su­
preme Court has never expressly upheld as against Congress the power of the 
Executive to enter into such agreements. United States v. Belmont, 301 U.S. 324 
(1937) and United States v. Pink, 315 U.S. 203 (1942) dealt merely with the 
relative dignity in constitutional law of such agreements and the laws of the 
several states. Even United States v. Curtiss-Wright Export Corp., 299 U.S. 304 
(1936), which is o ften employed by Executive Branch lawyers to asse rt Execu­
tive supremacy in the conduct of foreign relations, did not so hold on i ts facts. 
Those lawyers rely on some obiter dicta stated by Justice Sutherland, dicta  t ha t 
is usually taken out of context. Said S utherla nd: “I t is important to bear in mind 
tha t we are  here dealing not alone with an autho rity vested in the President by 
an exertion of legislative power but with such an authori ty plus the very delicate, 
plenary and exclusive power of the President as the sole organ of the f edera l gov­
ernment in the field of interna tional relations—a power which does not require 
as a basis for its exercise an act of Congress.” Taken alone that might be consid­
ered to uphold Executive “sovereignty’ ’in foreign rela tion s; but is in a mere 
dictum, not necessary to the decision of the Court (which dealt with delegation 
of Congressional power) and indeed not argued before the Court. Furthermore,  
lawyers in the Executive Branch usually omit the fur the r statement of Suthe r­
land, ending the sentence quoted above: “. . .  but which, of course, like every other 
governmental power, must be exercised in subordination to the applicable provi­
sions of the Constitution .” I t is to be emphasized tha t this lat ter par t of Justice 
Sutherland's dictum largely cancels the first  part—and thus renders it even more

£ nugatory. In short, your Committee should not be misled by Executive Branch
lawyers who speak glibly as  if the Supreme Court has held tha t the President 
is “the sole organ” of foreign affairs.  That, emphatically, is not so.

The question thus  becomes: What are the “applicable provisions of the Consti­
tution” about which Justice Sutherland spoke? As “national commitment” is de-

* fined in Sec. 6 of H.R. 4438, certain ly it is a fa ir implication from the following
par ts of Art. I, Sec. 8 of the Constitution tha t Congress indeed should share in 
the making of such commitments:

“Congress shall have power . . .  to provide for the common defense . . .
“To declare war  . . .
“To raise and support armies . . .
“To provide and maintain a navy . . .
“To provide for organizing, arming and disciplining the militia, and fo r govern­

ing such pa rt of them as may be employed in the service of the United States. ..  .
* * * * * * *

“To make all laws which shall  be necessary and proper for carrying into exe­
cution the foregoing powers, and aU other powers vested by this Constitution in 
the Government of the United States, or in any department or officer thereof." 
(Emphasis added.)



Surely  it is a fai r, even compelling, inference to be d rawn from the  foregoing 
th at  power over “nat ional commitments” is shared between Congress and the 
Pre sident—who can draw only on his commander-in-ch ief power and his power 
to appoint and  receive ambassado rs to balance the  express gra nts  to  Congress.

If, then, the power  over nat ional commitments  is a shared power—to repea:, 
in my judgm ent, this is beyond argumen t—how can Congress partic ipa te in the 
process? I have suggested one way in pa rag rap h 3, above, and I repeat  that  rec­
ommendation at  this time.

Note, fur thermo re, the  underscored  pa rt  of Art. I, Sec. 8, set out above. It  is 
the  forgotten —by Congress, by the Executive , by the court s, by commentato rs 
generally—part of the  Const itution . By its  plain meaning, as amplified by Chief 
Jus tice John Marshal l in McCulloch v. Maryland (1819), Congress has both ex­
press and implied i>owers. As Prof esso r Bar tle tt has said, see Hearings cited 
above, “The Preside nt is assigned cer tain duties and rights, but none of them 
can be car ried  into  effect withou t legislat ive sanction whenever the  Congress 
chooses to exerc ise its  constitu tional power.” Chief Jus tice Marshal l, in the 
McCulloch case, did not of course deal wi th the power of Congress over the Pre si­
dent ; but th at  point was cer tain ly tak en care  of  by Jus tice Hugo Black's opinion 
for  the C ourt  in  th e Youngstown case, supra. No doubt Execu tive Branch lawyers 
would—and do—prefer to ignore  the  underscored portion of Art. I, Sec. 8, but 
the  language is there—and it is high time that  Congress began to exercise  its 
Constitu tional powers under it. I would go one step  furth er  and say th is : Con­
gress not  only has the power to act  und er that  clause, it has the  duty to do so. 
It s fail ure  thus fa r to employ th at  clause is, in my judgm ent, a derel iction of 
Constitu tional responsibiliti es.

5. There can be no question,  however, th at  Congress must act in accordance 
with  the  Constitution. This  presen ts the  most difficult par t, speak ing Constitu­
tionally, of H.R. 4438, namely, the  provision for a concurrent resolu tion in Sec. 
3(b) . By the plain  language of Art. I, Sec. 7 of the  Cons titution, a resolution 
must be presented to the  President  for  his considerat ion an d/or  veto. I assume 
that  the re is no in tentio n or  desi re to submit a concurrent resolu tion to t he  Presi ­
dent. This  presents  Constitu tional difficulties which have not been confronted 
or resolved by the  judiciary . Congress cannot,  indeed should not, have  it both 
wa ys:  If  it wishes to hold the Executive’s feet to the Constitu tional fire, then it  
too m ust abide  by the t erms of the fun dam ental law.

Never thless,  and this  is where my recommendat ion set for th above becomes 
partic ula rly  important, a fai lur e on the  pa rt of Congress to act  on an executive 
agreemen t would null ify it and such negative action  need not be presen ted to the 
Pres iden t. If, there fore , the  bill were to be rew ritt en to require  affirmative 
Congress ional action, the purpose of H.R. 4438 would be car ried out without 
running into  the  Con stitu tional obstacle—possible obstacle, I should say—of 
Art. I. Sec. 7. This, then, would be in accordance with  any other bill that  is 
submitted  to Congress in the Adminis tra tion’s program : It  requ ires affirmative 
action to pu t it  into effect. That would tak e care of the Constitu tional problems.

6. Two other ma tters bear mention :
(ff) I perceive no reason  why H.R. 4438 should be l imited  to executive agree­

ments concern ing nationa l commitments. Surely  a persuasive  case can be made 
for  extending the  power of review—of Congress ional over sight—of such agree­
ments to cover all of those of any  significance, whe ther  or not they deal with 
mi lita ry affai rs. If it is argued, as it will be by the Sta te Department, that  there 
are  thou sands of such agre ements and it would be too gre at a burden to have  
oversight  of them, then  Congress should consider establishing  some means of 
screen ing the important from the  triv ial , with the Members considering only 
the  form er. This leads me to the other m atte r.

(6) As now cons titute d, Congress has  ne ither the  sta ff nor  the expertiso. 
speak ing generally, to perform sat isfactory  overs ight of internatio nal  executive 
agreements, partic ula rly  if—as  I think such overs ight should—all  such agre e­
ments are  submitted  to Congress. It  would be my recommendation, stat ed here 
only in general terms but  which I will spell out in gre ate r deta il if you wish, 
th at  Congress estab lish some agency, or perhaps vest the  General Accounting 
Office, with  autho rity  to do th at  ini tia l screening. Congress has  failed  to keep 
up with the times. It  is sti ll mired in procedure that  may have made sense at  
one time in our history,  bu t which today make it  rela tive ly Impotent vis-a-vis 
the  Executive . It  is pas t time for  th at  to be correc ted.

7. In sum, H.R. 4438 is a good idea, bu t it  does not go fa r enough.
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Two other matte rs are worth your consideration, (a)  The bill has no way 
by which submission of executive agreements can be insured. There is growing 
evidence tha t the Case-Zablocki bill is not being adhered to by the State 
Department. (The General Accounting Office has some d ata on this .) How, then, 
can you be sure of the bona tides of Executive Branch officials? This bears 
serious atention. (b) It is my understanding tha t Executive Branch lawyers have 
interposed no objection to II.R. 3884, passed by the House last year and now 
before the  Senate, even though it contains a provision for Congressional veto by 
concurrent  resolution. (This  is the so-called “National Emergencies Act.”) If this  
be so, then I think tha t spokesmen for the Executive Branch should be required 
to explain the inconsistency.

I hope that  this is of some help to you and your colleagues in your consideration 
of th is important matter.

Your sincerely,
Arthur S. Miller, Professor of Law.

P.S.—A note on my qualifications. I am a professor of constitutional law at 
George Washington University’s National Law Center. For several years I was 
a consultant to the Senate Subcommittee on Separation of Powers, which a few 
years ago held hearings on bills similar to H.R. 4438. Much of my professional 
career during the past quarter-century has been devoted to questions dealing 
with the powers of the three branches of the federal government.

Air. Miller. I  will drop the caution, however, that from my l imited 
experience in working as a consultant from time to time up here on 
the Hill, it is f ar easier to say what  should be th an to sit down and 
dra ft something.

Senator Clark. That is fine. Tha t is a good start.
Thank  you very much for waiting for 3 hours  to testify.
We are very appreciative.
Thank  you.
Mr. Miller. Thank  you.
Senator  Clark. Thi s committee stands adjourned.
[Whereupon, a t 1 :07 p.m., the committee adjourned, subject to  the 

call of the Chair.]
O
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