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HAZARDOUS MATERIALS TRANSPORTATION ACT

THURSDAY, MARCH 4, 1976

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON SURFACE TRANSPORTATION.
Washington, D.C.

The subcommittee met at 9 :50 fl.M. in room 5110 of the Dirksen
Senate Office Building; Hon. Vance Hartke (chairman of the
subcommittee) presiding.

Senator HARTICE. Good morning everyone.
The statement I will make will be preceded by a statement by Sen-

ator Magnuson, the chairman of the full committee, which will be
inserted into the record.
[The statement follows:]

STATEMENT OF HON. WARREN G. MAGNUSON, CHAIRMAN, COMMITTEE ON
COMMERCE, AND U.S. SENATOR FROM WASHINGTON

One and a half years ago, a shipment of monomethylamine nitrate solution un-
expectedly and violently exploded during routine switching operations in Burl-
ington Northern's Apple Yard in Wenatchee, Washington. When the smoke had
cleared, tlY.0 Persons were dead, 113 others were injured and the economic loss
exceeded $7.5 million. That blast was a sober reminder to Congress and the
country of the dreadful risks that we assume when we transport hazardous
materials.

It was because of this tragedy and others like it that motivated us to enact the
Hazardous Materials Transportation Act. The Wenatchee accident and other
similar hazardous materials accidents that we had been encountering during
1974 compelled the Commerce Committee to initiate a thorough review of our
regulatory programs in the federal government. What we found was shocking:
Over a half dozen agencies were responsible for the regulation of the transporta-
tion of hazardous materials. The regulations were complex and ambiguous. En-
forcement authority was weak. Container manufacturers were not even subject
to the law and virtually thousands of shipments were being transported under
"special permits"—exemptions from the regulations granted by DOT without
legal authority to do so.
,A major reorganization and revision of the law was needed and the Hazard-

ous Materials Transportation Act was enacted. While it is a coincidence that
our first oversight hearings on this Act are being held at the same time the
National Transportation Safety Board is releasing its report on the Wenatchee
accident, it helps to underscore an important aspect of the new law.
The NTSB found that the Wenatchee shipment was being transported under a

"special permit" and that while there were a number of ways the accident
might have happened, the special permit granted by DOT was granted without
an analysis of the safety risks involved. Afailure to put forth efforts to identify
the risks. the NT SB reported, using methodical safety analysis techniques, may
result in similar accidents occurring in the future.
The new Hazardous Materials Transportation Act which we enacted immedi-

ately after the Wenatchee accident anticipated this problem. We provided that
before any additional "special permits" could be granted or renewed, the public
must be given the opportunity to comment. Also, we require the applicant to

Staff members assigned to this hearing: Edward Cohen and John Kirtland.
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prepare a safety analysis to show that his shipment anticipates hazards and

that precautions have been taken.
The NTSB has recommended that DOT make guidelines available for the

safety analysis effort. Based on our experience with the Wenatchee accident,

I am convinced that the safety analysis must be done and that they be done

well. Only through this approach can we prevent another Wenatchee.

OPENING STATEMENT BY SENATOR HARTICE

Senator HARTKE. Fourteeiths ago, Congress enacted the Haz-
ardous Materials Transportation Act, which reorganized and re-
vamped the Federal G-overnment's regulatory program for the trans-
portation of hazardous Materials. This major legislation evolved as a
result of a series of hazardous materials transportation catastrophes,
the most notable involving the explosion of a railroad . tank car
in Wenatchee Wash., in which 2 were killed and over100...injured.

This legislation was badly needed. The existing hazardous materials
program was in a state of disarray; more than a half dozen agencies
had regulatory responsibilities in the hazardous materials area; en-
forcern.ent and compliance powers were weak; container manufactur-
ers were not even subject to the act; literally thousands of exemptions
from the regulations were being granted secretly and probably with-
out statutory authority; and the sanctioirinfAttfhority was so complex
that it probably deterred few from violating the law. In short, we
were saddled with an inefficient and woefully inadequate regulatory
program.
The purpose of our hearing this morning is to evaluate the success

of the Department of Transportation (DOT) and the Ford adminis-
tration in implementing this new authority.
Five months ago, Secretary Coleman was informed that this hear-

ing would be held and he was informed of 10 specific areas which we
would examine to assess the DOT's progress in implementing the act.
In addition, prior to convening this hearing, the committee sub-

mitted to the Department a series of questions on the hazardous ma-
terials transportation program.

Finally, pursuant to the committee's request, the Materials Trans-
portation Bureau has provided us with information with respect to
the Bureau's fiscal year 1977 budget.
The Department's answers to our questions and the budget informa-

tion will form the basis of my questions this morning.
[The bill follows:]

a

•
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S. 2991

IN THE SENATE OF THE UNITED STATES

FEBRUARY 18,1976

Mr; MAGNIfsoN (for himself and Mr. PEARSO?1) (by. request) intrallwed the
following bill; which was read twice and referred to the Committee on
Vonuner0

A BILL
To .amend the Hazardous Materials Transportation Act to

authorize appropriations, and for other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 2 jives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Hazardous Materials

4 Transportation Act Amendments of 1976".

5 SEC. 2. Section 106 (c) of the Hazardous Materials

6 Transportation Act (49 U.S.C. 1805 (c). ) is amended by

7 striking out "exttemely" each time it appears.

8 SEC. 3. Section 107 (a) of the Hazardous Materidls

9 Transportation. Act (49 U.S.C. 1806 (a).) is amended by

10 striking out the phrase "transports or causes to be transported

II
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1 or shipped hazardous materials in a manner so as to achieve"

2 and insert in lieu, thereof "will provide for"

3 SEC. 4. The text of section 115 of the Hazardous Ma-

4 terials Transportation Act (49 U.S.C. 1812) is amended to

read as follows: "There are authorized to be appropriated for

6 the Materials Transportation Bureau, -United States Depart--

7 ment of Transportation, to carry out• programs relating to

8 the transportation of hazardous materials and for the Secre-

9 tary for other activities carried out pursuant to this Act not

10 to weed $7,000,000 for the fiscal year ending Septem-

11 her 30, .1977; and not to exceed $7,000,000 for the fiscal

12 year ending Septeniber 3,0. 1978."

Senator HARTKE. The first witness this morning is Mr. James Curtis,
Jr., the Director of the Materials Transportation Bureau (MTB) of
the Department of Transportation.

STATEMENT OF JAMES T. CURTIS, JR., DIRECTOR, MATERIALS
TRANSPORTATION BUREAU, DEPARTMENT OF TRANSPORTA-
TION; ACCOMPANIED BY ALAN I. ROBERTS; AND LEON SANTMAN

Mr. CURTIS. Mr. Chairman, I am pleased to be before your sub-
committee to discuss the DOT's hazardous materials program, particu-
larly as it relates to activities since January 3, 1975, the date the
Hazardous Materials Transportation Act was signed into law.
Prior to the Hazardous Materials Transportation Act, the organiza-

tional structure within the Department for the handling of hazardous
1, materials functions can best be described as "decentralized." This
'structure, providing each modal administrator with separate hazard-
ous materials responsibility for his administration, was mandated
by the legislation that established that a shipment of hazardous ma-
terials may move through all or several of the modes of transporta-
tion over which the heads of the operating administrations have
cognizance.

It was, therefore, essential that shippers and carriers be able to
refer to a cohesive set of authoritative regulations upon which they

•
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may rely in preparing, shipping, and transporting hazardous ma-
terials, regardless of the mode of transportation.
Recognizing this, the Department established the Hazardous Ma-

terials Regulations Board, which consisted of representatives of each
modal administration and appropriate representatives from the Office
of the Secretary.
The Board was responsible for: (1) developing the format of haz-

ardous materials regulations; (2) developing procedures for handling
proposed additions or changes to the regulations; and (3) reviewing
proposals for new regulations or revisions to existing regulations, and
recommending the adoption and issuance of those found to be
satisfactory.
The establishment of the Board was an attempt to centralize the

Department's hazardous materials functions. However, the effective-
ness of this attempt was limited.
The existence of the Board did not effect the authority of any oper-

ating administration to adopt and publish hazardous materials regu-
lations or to carry out any other function relating to the safe trans-
portation of hazardous materials.
In fact, the decentralized responsibility for hazardous materials

functions mandated by statute, by its very nature, frustrated the de-
velopment of any uniform approach to carrying out those functions.
This situation was recognized in the enactment of the Hazardous Ma-
terials Transportation Act, a measure in which this subcommittee and
staff were particularly instrumental.
The declared policy of Congress in passing that act was to improve

the regulatory and enforcement authority of the Secretary of Trans-
portation to protect the Nation adequately against the risks to life
and property which are inherent in the transportation of hazardous
materials.
As you know, certain of the provisions of the act reflect that policy

by accomplishing the following:
The removal of statutory restrictions on the Secretary's authority to

centralize DOT regulatory activities relating to the safe transporta-
tion of hazardous materials by various modes.
The extension of the Secretary's authority to impose civil penalties

to violations committed in the rail and highway modes.
A significant increase in the criminal sanctions for violations of

hazardous materials regulations.
Provision of various forms of specific relief as additional enforce-

ment tools.
A broadening of the definition of "commerce" to include transpor-

tation, which affects interstate transportation.
A broadening of the application of hazardous materials regulations

in certain geographical locations.
Federal preemption of inconsistent State and local regulations and

law.
An extension of the Secretary's regulation authority to the manu-

facturers of packages and containers used in the transportation of
hazardous materials.

Authorization for the Secretary to require shippers and carriers of
hazardous materials, and manufacturers of hazardous materials con-
tainers, to register with the Department of Transportation.
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To effectively exercise the powers and perform the duties vested in
the Secretary of Transportation by the act, as well as those vested in
him by earlier laws dealing with hazardous materials, the establish-
ment of a line organizational element within the Department, report-
ing to the Secretary, was considered necessary.
On July 1, 1975, the MTB was formed to answer that need. The

Bureau became operational on July 7, 1975, and is responsible for ex-
ercising the authority vested in the Secretary with respect to inter-
modal hazardous materials functions and the issuance of all hazardous
materials regulations and exemptions except for those regulations and
exemptions governing bulk shipment of hazardous materials by water.
The organization of the MTB necessitated a series of redelegations

within the Department to define the interface of responsibilities be-
tween MTB and the operating modes. Although a substantial part of
the Secretary's hazardous materials authority was delegated to the
MTB, the individual modes retain responsibilities, primarily in the
area of inspection, compliance, and enforcement.
There were several considerations that led to this result. First, it is

necessary to adequate inspection that hazardous materials inspectors
have a working knowledge of the mode by which a shipment is being
carried.
Second, the modes maintain existing field forces that have had con-

siderable experience with inspection of hazardous materials shipments
and it seemed prudent to use this experience.
In practice, this continued modal responsibility appears to be justi-

fied. In carrying out their responsibilities for monitoring and en-
forcing the regulations governing the actual transportation of
hazardous materials by motor vehicle, railroad, vessel, and aircraft,
the operating administrations are continuing to place increasing
emphasis on inspections to detect and correct violations by shippers
and carriers.
For example, during 1975, the number of hazardous materials in-

spections performed by the FAA increased more than 50 percent over
those performed during the previous year.
Likewise, hazardous materials inspections by Federal Railroad Ad-

ministration personnel in 1975 increased more than 50 percent over
those in 1974. In the case of the highway transportation of hazardous
niaterials, the Federal Highway Administration's Bureau of Motor
Carrier Safety in 1975 more than doubled the volume of their 1974
inspections.
On the waterfront and onboard vessels; the Coast Guard inspection

activities continued at their previously established high level.
More importantly, the overall increase of inspection activity in 1975

was accompanied by marked improvement in compliance with the
hazardous materials regulations.
The various indicators by which compliance can be measured—vio-

lations detected and enforcement actions taken—showed a general
downward trend in 1975. Particularly significant were the figures for
aviation where detected violations were down 21 percent.
This overall reduction in violations during a year when there was

an increase in the amount of hazardous materials being transported
and a 20-percent increase in inspections is in our view, attributable in
large measure to the educational efforts Of the last few years.
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Training and educational activities of the MTB and the Depart-
ment's modal administrations have been directed at adding to the
knowledge and improving the skills of our own inspectors.
In addition, the Department has devoted considerable effort to better

informing the regulated industries—particularly shippers of hazard-
ous materials and their employees who are the day-to-day packagers
and handlers of the shipments of hazardous materials.
Of equal significance have been the self-education activities of the

regulated industries. Trade associations, shipper groups and carrier
organizations have conducted public seminars and training sessions
on various aspects of the transportation of hazardous materials. As
evidenced by the requests, we have received for assistance and guidance
in conducting these sessions, they have been held with increasing
frequency and at a range of locations.
With passage of the act, the Department faced the task of dealing

with the ongoing and increasing stream of hazardous materials in
commerce as well as implementing the new authority given to the
Secretary under the act.
Even before the Materials Transportation Bureau was organized,

the FAA moved to implement section 108 of the act, in a notice of
proposed rulemaking that was published in early February 1975.
Section 108 required the Secretary to issue regulations within 120

days of enactment prohibiting the transportation of radioactive
materials aboard passenger aircraft unless those materials are intended
for use in, or incident to, research, or medical diagnosis or treatment,
and unless they do not pose an unreasonable hazard to health or safety.
This regulation was published in final form in April and became

effective on the 3d day of May, 1975, 120 days after the act became
law.

After the MTB was established, one of the first matters that it
considered was the existing rulemaking under docket HM-112. This
rulemaking, which we expect to issue in final form within the next 30
days, is essentially a consolidation of existing regulations that, like
the Secretary's hazardous materials authority, were scattered through
the regulatory provisions of the various modes.
Provisions regarding air shipments appears in title 46, while rail

and highway appear in title 49. Until this consolidation is completed,
shippers will continue to face a scattered, unnecessarily confusing
regulatory situation.

Consolidation, in addition to encouraging shipper compliance with
the regulations will aid the Department's surveillance and enforce-
ment efforts. HM-112  will also result in clearer identification of
hazardous materials to further lessen the chance of improper introduc-
tion of those materials into commerce. •
The rulemaking, moreover, provides for uniform placarding and

labeling requirements to eliminate another source of difficulties with
intermodal shipments. Finally, HM-112 includes general editorial
amendments improving clarity, removing references and requirements
no longer necessary-, and reflecting updated information.
The value of a uniform, consolidated set of hazardous materials

regulations was recognized at the time the Department itself was
organized, but it was not until 1971 that the Department was able to
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undertake a sustained effort to achieve that goal, given the extensive
material involved (as a matter of interest, the final rule will be about
700 typewritten pages).
In January 1974, a notice of proposed rulemaking opened docket

HM-112, and the consolidation effort was still underway when the
MTB came into existence last July.
Given the effects of this rulemaking and the very substantial re-

sources already devoted to it, we felt that completion of the rule-
making was imperative and gave it priority treatment.
Another matter which the MTB had to face immediately involved

the exemption procedures of the act. The Department had interpreted
the act's exemption procedures, which require Federal Register pub-
lication of all nonemergency applications for exemptions, to be inef-
fective until implementing regulations had been published as part of
our overall implementation of the act.
As you know, implementing regulations are required by the act to

be published "as soon as practicable," but in any event, within 2 years.
Several years before, a consumer group had commenced litigation

over the exemption procedures employed by the FAA. Shortly before
the MTB became operational, this litigation resulted in a Federal
district court decision that the exemption procedures of the Hazardous
Materials Transportation Act became effective at the same time the
act itself became law.
In addition to jeopardizing FAA approvals of regulatory devia-

tions granted since January 3, 1975, the effect of this decision was
applicable to all the modes. As a result, the Department moved to
immediately develop and promulgate implementing regulations for
the act's exemption procedures.
The various authorities to grant administrative relief from the

hazardous materials regulations exercised by the four modal admin-
istrations under the laws predating the Hazardous Materials Trans-
portation Act were consolidated and transferred to the MTB on July 7,
1975, together with the exemption responsibility under section 107 of
the new act.
An immediate rulemaking (HM-127) was initiated to establish a

single set of procedures which would fully implement section 107 and
replace the various means by which the FAA, USCG, BMCS, and.
FRA separately and collectively have previously issued special per-
mits, exemptions, authorizations to deviate, and waivers.
In less than 3 months the new procedures were finalized, issued, and

placed in effect. In addition to providing for public notice and com-
ment opportunities in all but emergency cases, the new procedures
provide for Federal Register publication of the action taken by the
MTB on all applications including those involving emergencies.
They also specify the criteria used by the MTB in deciding whether

to grant emergency exemptions, criteria, and procedures for the
suspension or revocation of exemptions, and procedures for seeking
protection of trade secrets from disclosure.
The district court's order implementing its decision was ultimately

vacated as a consequence of appellate court action, largely because
we succeeded in establishing exemption procedures under the act.
Implementation of this consolidated and centralized system, how-

ever, has not been without operational difficulties. A major problem



9

at the outset was how to handle the special situation in Alaska where
the lack of other means of transportation was creating a need for over
100 grants of administrative relief per month for air shipments of
hazardous materials.

Nearly all of these situations were being handled by local FAA dis-
trict offices in Alaska. In nearly every case, there was a compelling
reason for quickly granting the relief.
However, few would qualify as "emergencies" within the section 10'T

concept of that term. Analysis of several hundred of the "waivers"
.• that had been granted during the first 6 months of 1975 showed that

with few exceptions, they were for the same four or five basic purposes
such as air transportation of explosives for blasting, gasoline and
other flammable liquids for vehicles and heating, and propane for

• construction work.
Based on the experience gained under those "waivers," the MTB

and the FAA proceeded to develop specific rules applicable to each
group whereby the hazardous material could be safely transported.
The regulations were then quickly amended to authorize the identi-

fied groups of hazardous materials to be transported by air, subject to
the rules, in Alaska and to other remote areas not having other means
of transportation. (HM-128.)
In addition to providing a sizable reduction in the reliance on the

exemption process, this use of experience gained under the exemption
process as the basis for permanent regulations of general applica-
tion demonstrates a valid technique which we anticipate putting to
more frequent use in the future.
Having put the exemption procedures behind us, and with gradual

completion of the effort that has been directed to consolidating the
hazardous materials regulations, we published on March 3, a notice
of proposed rulemaking (HM-134) which addresses the subject of
reissuance of the existing regulations under the new authority of the
Hazardous Materials Transportation Act.
The effect of reissuance will be to place the Department's hazard-

ous materials regulations, which at present are based on various laws
that predate the act, under the authority of the act itself. Reissuance
will have several important effects on our efforts to implement the act,
which I would like to outline for you.
One very significant effect of reissuance will be to bring into play

the new enforcement provisions of the act: civil penalty authority,
increased criminal sanctions, preemption of conflicting State law, and
the assistance of Federal district courts in halting violations and in
dealing with situations involving the threat of imminent hazards
where ordinary proceedings would be too time-consuming to be
effective.

Violations of hazardous materials regulations for all modes have
in the past been punishable by criminal penalties, therefore, the in-
creased criminal penalties provided in the act fit readily into the exist-
ing enforcement framework.
To some extent, imposition of the civil penalties authorized by the

act will require new procedures for full implementation.
Although the USCG and the FAA have authority to impose civil

penalties that predates the act, their existing civil penalty procedures
may require some adjustment to meet the procedural requirements of



10

the act. Although the FRA and the Bureau of Motor Carrier Safety
have been exercising civil penalty authority for other safety viola-
tions, in the past they have lacked the authority to impose civil penal-
ties for hazardous materials violations.
Consequently, additional procedures will have to be added to the

existing ones for those two modes.
Another significant effect of reissuance will be extension of the geo-

graphic coverage of the Department's existing hazardous materials
regulations to Puerto Rico the Virgin Islands, American Samoa, and
Guam, in addition to all of States to which they now apply.

Finally, reissuance will make the specifications for hazardous mate-
rials containers enforceable against the manufacturers of those con-
tainers.
At present, as you know, the Department is able to enforce container •

specifications against shippers and carriers only. Following reissu-
ance, we will be able to take the impact of enforcement authority
directly to the sources of containers used to ship hazardous materials.
In an evaluation of shipper and container manufacturer compli-

ance with the hazardous materials regulations that was completed
February 10, 1976, we found indications that container manufacturers
have not been very well informed, in some cases, on the specifications
applicable to the containers that they manufacture which are used to
ship hazardous materials.
In one instance, we found a manufacturer of fiberboard cartons,

which were used to ship hazardous materials, who had constructed
those cartons to specifications provided by a customer without refer-
ence to the regulatory specifications which were applicable because
of the end use for which the cartons were intended.

Quite probably out of an awareness that the Department is moving
to exercise direct regulatory authority over the manufacture of pack-
aging and containers under the new act, a group of hazardous mate-
rials packaging manufacturers recently joined the growing list of or-
ganizations conducting seminars and training sessions.
Independent of reissuance, the MTB continues to review the field

of hazardous materials transportation for improvements in our meth-
ods of operation and in the overall safety level that has been achieved.
We have been examining the use of performance standards for

certain classes of hazardous materials for possible replacement of
some of the existing design standards now applicable to containers
and packages.

Performance standards are standards that are keyed to the actual
performance of the package in question rather than the details of
exactly how it is constructed. One advantage to the use of perform-
ance standards is that packaging innovations and changes in packag-
ing technology can proceed without the necessity of recurrent changes
in the applicable regulations or the interim use of exemption
procedures.
Another very important area of continuing evaluation is the hazard-

ous materials incident reporting system.
Carriers are required to provide reports on incidents occurring in

transportation that involve release of hazardous materials. Immediate
notification is required of incidents resulting in death, injury, $50,000
in property damage, or spillage of radioactive or etiological materials.
For several years now, these incident reports have been fed into a
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computer system to provide a data bank from which a statistical over-
view of such incidents can be compiled.
Computer retrieval allows a wide-ranging examination of particular

aspects of hazardous materials incidents for repeated patterns, which
is useful in spotting developing problem areas at an early stage, flag-
ging possible changes in our regulations, as well as noting possible
violations and unsafe practices by shipper or carrier.
In 1975, approximately 11,000 such reports were filed. The materials

most frequently named in these reports were paint and its related
compounds, gasoline and batteries and battery fluid.
There are areas of the act for which we are developing implementa-

tion programs. One such area is the authority provided in section 106
(b) of the act under which the Secretary may require shippers and
carriers of hazardous materials, as well as hazardous materials con-
tainer maufacturers, to register with the Department.
At the present time, we do not think that an across-the-board re-

quirement that all such persons register with the Department would
be prudent.

Since the registration provision is directed at the problem of identi-
fying such persons, we believe that registration should be considered
on a case-by-case basis.
For example, a requirement that all rail carriers handling hazard-

ous materials register with the Department does not appear necessary,
since virtually every rail carrier handles some hazardous materials
and rail carriers are relatively easy to identify.
On the other hand, it may be appropriate to require carriers and

shippers of, or container manufacturers for, a particular hazardous
commodity to register where their identities are unclear and the haz-
ard involved is sufficiently great to warrant exact identification.
Another provision of the act, which I would like to mention is

section 109(d) (2) , which requires the Department to establish and
maintain a central reporting system and data center to provide law
enforcement and firefighting personnel and other interested persons
advice on meeting hazardous materials transportation emergencies.
The Manufacturing Chemists Association, since 1971, has been

operating the Chemical Transportation Emergency Center or
"Chemtrec." Chemtrec provides response information for chemical
transportation emergencies from data on chemicals provided by the
chemical producers themselves.
This service is available by phone at any time, night or day. After

providing advice on how to deal with a particular chemical transpor-
tation emergency, the system also immediately notifies the shipper
by phone, as well as *other entities that may have resources that could
be brought to bear on the problem—the Nuclear Regulatory Commis-
sion, for example.
The second information system is known as the Chemical Hazard

Response Information System, or "Chris," which is partially opera-
tional at present.
It is being developed under contract by the Coast Guard and is

directed primarily at emergencies involving the bulk water transport
of hazardous chemicals.
The Chris system will also provide, in addition to emergency in-

formation, certain basic nonemergency information to improve the
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level of safety in bulk shipment by water of hazardous chemicals.
Chris will include a hazard assessment computer system and a series
of reference manuals dealing with emergency responses as well as gen-
eral and specific considerations regarding water carriage of hazardous
chemicals.
The MTB, in addition to maintaining liaison with Chemtrec, also

answers inquiries regarding the proper classification of hazardous
materials, as well as distributing a substantial number of publications
to insure wide familiarity with requirements applicable to the pack-
aging and shipment of hazardous materials.

Finally, in response to section 108(d) (1) of the act, during fiscal
year 1977, we expect to attempt to select a qualified laboratory to per-
form classification testing of hazardous materials.
We have in the past relied on the Bureau of Explosives for such

testing but intend, according to the mandate of the act, to develop
that capability ourselves.
I now have a few remarks on the subject of S. 2042 and S. 2991, ad-

ministration proposed hazardous materials authorization bills which
were introduced in the Senate on June 26, 1975, and February 18 of
this year, respectively.
The administration's budget for fiscal year 1976, submitted to the

Congress shortly after the Hazardous Materials Transportation Act
was signed into law, included staffing and resource increases for meet-
ing the Department's new responsibilities under the act.
Additional positions for this purpose were funded as part of the

DOT Appropriation Act for fiscal year 1976 (Public Law 94-134) ,
which became law on November 22, 1975.
Recruiting and selectinc, persons having the requisite qualifications

have been tailored to the itiTB's newly assigned responsibilities under
the Hazardous Materials Transportation Act, particularly those con-
cerning regulatory authority over manufacturers of packages and con-
tainers for shipping hazardous materials and the revised exemptions
program.
We have already been fortunate in attracting several persons with

outstanding qualifications and expect to complete the expansion of the
Bureau's hazardous materials staff within a few weeks.
S. 2991 would amend section 115 of the act to authorize appropria-

tions of $7 million for each of fiscal years 1977 and 1978.
In the past, the Department has proposed that authorizations for

this program be provided on a basis that would allow appropriations
to be made in such amounts as required to carry out our responsibilities
under the act. S. 2042 is such a proposal. However, in view of the de-
sire of congressional committees that specific annual amounts be au-
thorized, the administration bill S. 2991 proposes that authorizations
for hazardous materials activities be extended for 2 years at the level
of $7 million, which is the amount Congress authorized for fiscal year
1976.
While the proposed levels in S. 2991 exceed the amount recom-

mended in the President's budget for fiscal year 1977, we believe those
levels are appropriate and will provide sufficient latitude to meet fore-
seeable program needs.
Both bills propose two clarifying amendments to the Hazardous

Materials Transportation Act. An amendment to section 106 is pro-
posed that will strike the word "extremely" from subsection 106(c).
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Section 106, as it was passed by the Senate, limited the requirement
of registering with the Department of Transportation to shippers and
carriers of, and manufacturers of containers for extremely hazardous
materials.
The conference committee rejected this limitation and deleted the

word "extremely" at several places in section 106 but apparently over-
looked subsection 106 (c) , leaving an internal inconsistency.
A second amendment will adjust subsection 107(a) of the act to

make it clear that the Secretary's authority to grant exemptions ex-
tends to manufacturers of hazardous materials containers, as well as
to shippers and carriers.
This change is consistent with the rest of the act, which makes all

three-shippers, carriers, and container manufacturers-subject to the
Secretary's safety authority.
This completes my statement, Mr. Chairman. I would be happy to

answer any questions the subcommittee may have.
[The attachments follow:]

HAZARDOUS MATERIALS INSPECTIONS

Operating administration 1974 1975 Change
Percent
change

USCG:
Port facilities 1 10, 247 9, 980 -267 -3
Vessels 1 32, 857 33, 586 +729 +2

FAA 9,053 13, 724 +4,671 +52
FHWA (BMCS)..  2,886 6, 248 +3,362 +116
FRA _ 2, 514 3,832 +1,318 +52

Total 57, 557 67, 370 +9,813 +17

1 Performed as multimission port safety, law enforcement and pollution prevention inspections.

HAZARDOUS MATERIALS REGULATIONS VIOLATIONS AND ENFORCEMENT ACTIONS

Operating administration-Activity/action 1974 1975 Change
Percent
change

USCG:
Port facilities:

Total violations detected 2, 871 1, 932 -939 -33
Corrected on soot 1, 605 668 -937 -58
Advisory warnings issued 1, 266 1, 264 -2 o

Vessels:
Civil penalties initiated  1, 155 866 -289 -25
Civil penalties collected 1, 080 900 -180 -17
Total collected $139, 990 $84, 500 -$55, 490 -40
Average penalty $130 $94 -$36 -28

FAA:
Total enforcement actions 244 192 -52 -21
Administrative actions 106 88 -18 -17
Civil penalties 138 104 -34 -25
Total assessed $178, 150 $202, 900 +$24, 750 +14
Average penalty assessed 1, 291 1, 951 +660 +51
Total collected $104, 400 $78, 150 -$26, 250 -25

FHWA (BMCS):
Total enforcement actions 269 205 -64 -24
Criminal case initiated 79 159 +80 +101
Criminal cases closed 103 64 -39 -38
Fines adjudged $67, 200 $24, 865 -$42, 335 -63
Average fine..  $652 $389 $263 -40

FRA:
Administrative corrective action cases  1, 200 2, 100 +900 +75
Criminal counts initiated 19 36 +17 +89
Criminal counts closed 32 17 -15 -47
Fines adjudged $15,850 $7,100 - $8, 750 -55
Average fine/count $495 $418 -$77 -16
Civil claims 1  0 7
Total collected 0 $11, 000  
Average penalty/claim $1, 570  

1 Under Federal Railroad Safety Act of 1970 for violations of FRA Emergency Order No. 5 prohibiting the free rolling
switching of certain tank cars filled with high pressure compressed gas.

75-241-76 2
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HAZARDOUS MATERIALS INCIDENT REPORTS RECEIVED, BY MODE OF TRANSPORT

Reporting carriers Reports submitted

1971 1972 1973 1974 19751 1971 1972 1973 1974 1975

Air carriers 3 11 15 32 41 5 32 48 155 200

For hire highway carriers 233 323 353 380 450 1,633 3,613 5,092 7,254 9,000

Private highway carriers 54 58 73 82 100 258 352 450 361 900

Rail carriers 28 35 35 40 49 346 337 412 617 650

Water carriers 10 8 7 17 20 13 10 12 26 50

TotaL 328 435 483 551 660 2,255 4,344 6,014 8,413 10,800

1 Estimated.

Note: Not included in the above 1974 and 1975 tabulation are about 40 reports submitted by freight forwarders steve-
doring firms and other miscellaneous interested organizations.

COMMODITIES MOST FREQUENTLY NAMED IN 1975 HAZARDOUS MATERIALS INCIDENT REPORTS

Number 1
Percent of

total

Paint and paint related compounds 2,378 22.0
Gasoline 1,385 12.8
Batteries and electrolyte battery fluid 1,332 12.3
Cleaning compounds 857 7.9
Sulfuric acid 338 3.1
Flammable liquids, n.o.s 307 2.8
Cement, liquid, n.o.s 299 2.7
Hydrochloric acid 286 2.6
Corrosive liquids, n.o.s 266 2.4
Insecticides, liquid 194 1.8
Alcohol, n.o.s 130 1.2
Liquefied petroleum gas 111 1.0
Acid, liquid, n.o.s 103 1.0
Ink 102 1.0

1 Estimated.

HAZARDOUS MATERIALS INCIDENTS (ACCIDENTS) INVOLVING DEATH OR INJURY

Deaths Injuries 1
Number of

reports

1974:
Air 4 5 3
Water 0 21 2
Rail 10 593 68
Highway 18 276 170
Freight forwarder 0 4 1
Other 0 1 1

Total 32 900 245

1975:
Air 0 4 4
Water 0 2 2
RaiL 0 95 74
Highway 27 489 193
Freight forwarder 0 15 2
Other 0 251 1

Total 27 656 276

1 Includes injuries to individuals who were admitted to hospital on outpatient basis, treated, and released.
2 Incident involved tank car of chlorine which was unloading at consignee's plant. Report submitted by consignee

FRA notified OHMO that incident was not considered to be in transportation.

Senator HARTKE. Thank you.
The questions and answers submitted prior to the hearing, will be

made a part of the record.'
Mr. CURTIS. Thank you, sir.

See p. 62.
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Senator HARTKE. As part of the prehearing request, you submitted
to the committee some information on the budget of the Office of
Hazardous Materials Operations for the fiscal transition period and
fiscal year 1977 to begin on July 1, 1976. At that time you were asked
to trace your budget through each stage of review in the Department
and through the OMB and to discuss the impact of your program
changes in each stage of the process.

• According to the data you have submitted, you had requested a,
total of 144 employees for the Office of Hazardous Materials Opera-
tions. But the President's budget submitted to the Congress allows for
only 67 employees. Is that right?
Mr. CURTIS. That is correct.
Senator HARTKE. Also you had requested a total of $2.6 million

for planning, research, and development for the Office of Hazardous
Materials Operation. The budget allows only. $400,000..

Is that correct?
Mr. CURTIS. That is right.
Senator HAKr.KE. When we asked you to trace the impact of these

decreases on your program you stated, "We are unable to completely
quantify the impact of resource changes in the various budget
reviews."
Why can't you quantify the impact? At each level of the budget

process, were specific programs or program activities cut or were you
merely told that your resource commitment would be lower and that
you could delete whatever programs you wished?
Mr. CURTIS. I was dealing in total numbers.
Senator HARTKE. In other words this was made without reference

to the ultimate value of the commitment itself, that is, this was just a
hatchet job, right?
Mr. CURTIS. I just did the total numbers against the programs that

I had presented on the basis of trying to make the most positive con-
tribution that I could, sir, in the most critical program areas.

Senator HARTKE. In other words, what you are telling me is that
as far as you were concerned there was no evaluation made other
than by yourself in the ultimate within the framework of the numbers
and the dollars that you were told you could have?
Mr. CURTIS. That is correct, sir.
In other words, there was no ongoing review process with my office,

sir.
Senator HARTKE. Now, in identifying the impact on the program

that cuts in the transportation planning, research, and development
area would, have you stated "secretarial allowance for research and
development provided work in all major areas for which funds were
requested. Major funding increases were included in both of these
areas."
Can you tell me if that has any meaning and if so, what it means?
Mr. C Erwris. I believe that you are referring to my remarks regard-

ing what was left in the budget after the review was made by the Sec-
retary. And there was a substantial amount of the research and de-
velopment funds still available above the past fiscal year.
And on review it appeared that we would at least be able to start

work in the number of areas that we had indicated.
We would not be able to bring that work to fruition in the year 1977

as we had initially planned but we would be able to start some effort
in each of the areas that we had initially gone in at budget time.
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Senator HARTKE. Research and development—it appears to be a con-
tradiction I have to admit, if it means anything at all.
Maybe it doesn't mean anything.
Mr. CURTIS. Possibly we were not quite clear in explaining to you

what we intended.
Senator HARTKE. Here is what your statement is. I have to admit I

don't understand it. It is meaningless to me. And I am asking you if
you can help me get some meaning out of it.
"The secretarial allowance," in other words, the amount that was

allowed by the Secretary in his final determination for research and
development, "provided for work in all major areas for which funds
were requested. Major funding increases were included in both of
these areas."
Mr. CURTIS. In other words, we had asked for an increase. Let's start

at the beginning, if I might, sir.
We had submitted a budget which, after review at the secretarial

level had left enough moneys to begin work on all the programs.
Now, the 1976 fiscaL year request represented an increase of funds

over the previous fiscal year, 1976, sir. That is the intention of it.
Senator HARTKE. Well, can you define for me the specific areas in

which you sought funding increases?
Mr. CURTIS. I do not have all the specific numbers with me. But I

will give you a couple of the major areas.
Senator HARTKE. Well, can you submit for the record the total and

the analysis of that?
Mr. CURTIS. Yes, sir. The comple of major areas were field forces and

moneys to take back the delegation from the Bureau of Explosives,
Laboratory Operations, those were the two major funding areas.
[The following information was subsequently received for the

record:]
SENATE COMMERCE COMMITTEE,

January 20, 1976.
Mr. Jar CURTIS,
Director, Materials Transportation Bureau, Department of Transportation,

Washington, D.C.
DEAR Mn. CURTIS: During the next 2 months, the Senate Commerce Committee

will be evaluating the budgetary needs of the Materials Transportation Bureau
and specifically, the Office of Hazardous Materials Operations and the Office
of Pipeline Safety Operations. This evaluation is in preparation of amendments
to the Hazardous Materials Transportation Act and the Natural Gas Pipeline
Safety Act to provide additional authorization of appropriations.
To facilitate our consideration of this matter, please provide the Committee

with the following information with respect to each office within the next 2
weeks:
(1) The budget request, broken down by program activity, that the Office of

Hazardous Materials Operations and the Office of Pipeline Safety Operations
submitted to the Office of the Secretary (through the Materials Transportation
Bureau).
(2) The budget request, broken down by program activity, that the Office

of the Secretary submitted to the Office of Management and Budget. This infor-
mation should include an explanation of the impact on the programs of any
deviations from the initial budget request.
(3) The budget request, broken down by program activity, that was included

in the President's budget. This information should include an explanation of the
impact on the programs of any deviations from the Secretary's request.
I look forward to receiving this information.

Sincerely yours,
WARREN G. MAGNUSON,

Chairman.
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DEPARTMENT OF TRANSPORTATION,
MATERIALS TRANSPORTATION BUREAU,

-Washington, D.C., February 13, 1976.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce, U.S. Senate, Washington, D.C.

DEAR Mn. CHAIRMAN: This responds to your request of January 20, 1976. You
asked that we provide you with the FY 1977 budget proposal of the Materials
Transportation Bureau (MBT ) broken down by program activity, as it appeared
in the request to the Office of the Secretary (OST), then to the Office of Manage-
ment and Budget, and finally in the President's transmittal to Congress. You
also asked for explanation of the program impact of "any deviations" from
MTB's initial request to OST, and the Department's request to that ultimately
included in the Presdient's budget.
In the enclosed table, you will note that we have traced the MTB budget

through the various stages of review. Although we are unable to completely
quantify the impact of resource changes in the various budget reviews, I can
provide you with some indication of how the changes might affect our programs
overall.
For the most part, the difference between the Secretary's request and that

submitted by MTB for the Salaries and Expenses Appropriation is that of the
number of field offices proposed for establishment in 1977 relating mainly to
section 109(c) of the Hazardous Materials Transportation Act. The initial
proposal was for nine field offices, five in the early part of FY 1977 and four later

in the fiscal year. Further review at the Secretarial level indicated that the

proposed establishment of a second set of four field offices later in the fiscal year
should be deferred in 1977 while MTB gained experience in the field force activity.
A collary adjustment was made in the Headquarters staffing request comparable
with the field office decision. There were no changes in the request for grants
for the natural gas pipeline safety program. The Secretarial allowance for re-
search and development provided for work in all major areas for which funds

were requested. Major funding increases were included in both of these areas.
The President's 1977 budget proposed a continuation of the programs provided

for by the Congress in fiscal year 1976 appropriations with a decrease in research
funds, but an increase in grants-in-aid for pipeline safety and a staff increase
which is intended primarily for hazardous materials operations. It will continue
in-place the current responsibilities of the Department's operating administra-
tions and increase Federal support to States for carrying out pipeline safety

programs.
My preliminary review of MTB's statutory responsibilities and the resources

available to carry them out suggests that careful attention must be given to

concentrating our efforts on areas where the potential payoff in safety gains is

the greatest. This may require some adjustments in the way personnel and funds
are presently allocated within the organization. In any event, I can assure you

that with the resources in the President's budget, we will carry out a regulatory

program that will enhance public safety in the transportation of hazardous
materials by surface, air, and pipeline modes.

Sincerely,
JAMES T. CURTIS, Jr.

Enclosure.

MATERIALS TRANSPORTATION BUREAU—COMPARISON OF FISCAL YEAR 1977 BUDGET REQUESTS—SUMMARY

TABLE

[Dollars in thousands]

MTB request
to DOT

DOT request
to OMB

President's
budget

1. Salaries and expenses:
Staffing:

Office of the Director, MTB 5 5 4
Office of hazardous materials operations 144 112 67
Office of pipeline safety operations 58 50 40

Total staffing 207 167 111

Funding $4, 853 $4, 228 $4, 987

2. Transportation planning, research, and development:
Office of hazardous materials operations $2, 600 $900 $400
Office of pipeline safety operations 2, 750 900 400

Total 5, 350 1, 800 800

3. Grant-in-aid funds for pipeline safety: Office of pipeline safety op-
erations 2, 500 2, 500 2, 500

Total funding 12, 703 8, 528 6, 287
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Senator HARTKE. All right.
You evidently thought there were some programs, specific areas,

and also other things, which needed to be done but now will not be
done. 

iMr. Cum.'s. They will not be brought to completion n the fiscal year
that we had thought they would be when I first submitted the budget,
sir.
In other words, I will not be able to do all the work in 1977 that I

had intended to do when I first submitted the budget.
Senator HARTKE. The net result will pose for the public additional

risk and hazards which otherwise could have been avoided?
Mr. CURTIS. I don't think that we get through with what we are

trying to accomplish. I think the administration in review and with
limited funds may 

Senator HARTKE. You are telling me they are right and you are
wrong ?
Mr. CURTIS. No, sir.
Senator HARTKE. Why would you ask to do something which does

not need to be done? . .
Mr. CURTIS. Well, in my opinion at the time that I submitted the

budget I thought they needed to be accomplished.
Senator HARTKE. Have they brainwashed you since then ?
Mr. CT_TRTIS. I could use some additional funds to accomplish some

of the things.
Senator HARTKE. I don't think this is funny. You can smile about

it but I don't think this is funny at all. I think this Ford black magic
has to be exposed to the public and it better be exposed for what it is.
It is not just a game we are playing here. We are fooling around with
some of the most vital functions of America's life. You are talking
about killing and injuring people and exposing people to things which
they don't have to be exposed to simply because they have fallen down
and worshipped the almighty dollar in an election year. I am not go-
ing to excuse you for that.
When those people get killed I don't think you can excuse yourself;

you are going to have to sleep with it yourself.
Mr. Cu-wris. It is my responsibility and I will have to live with the

situation. I am not trying to shirk it.
Senator HARTKE. It is appropriate during this Bicentennial year to

keep in mind what Washington kept saying: "The conscience of the
Nation depends upon the conscience of the individuals who administer
the Government.'
If you are not willing to stand up and fight for this, who is going to

fight for it? You are in a position to know what is going on. You had
some reason to ask for additional people and you had to have docu-
mented what needs to be done.
Let me reiterate the question: Is there or is there not additional

risk for the 'public which will be exposed as a result of failure to do
some of the things which you had proposed if the budget numbers and
budqet amount which you requested had been granted?
Mr. CURTIS. Senator, we believe that we would make some positive

contributions to safety and obviously if we had more funds we could
do a greater range of things.

41,
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Now, in doing that greater range of activities we probably—not
probably, we would cover a greater range of potential things that
could happen.
So, therefore, as to the statistical evidence as to when or how they

might happen, there exists that possibility that we will not cover all
the things that we should, sir.

Senator HARTKE. Can you give me an explanation as to why the
Department itself and the OMB assign such a low priority to this
particular operation of Government, allowing only one-sixth of what
the Agency itself thought was necessary in the public interest?
Mr. CURTIS. I cannot give you the rationale of OMB. But I can

assure you that the Secretary himself does not assign a low priority
to it. We have discussed additional funding and—this is not a low
priority on his budget, sir.
Senator HARTKE. Why didn't he make some public statement about

it then? This is not something- unique. You have another agency which
suffered the same fate: the Office of Pipeline Safety. Isn't that right?
Mr. CURTIS. That is correct.
Senator HARTKE. The same lack of concern for home and life and

the worship of the almighty dollar.
Isn't that right?
Mr. CURTIS. I would not characterize it that way.
Senator HARTKE. How would you characterize it?
Mr. Cunns. I would not want to think that anyone in this

administration 
Senator HARTKE. I am one who is willing to say it and I think it

ought to be said and I also think you ought to say it if it is what you
believe. Those nuclear engineers quit GE on account of the potential
for nuclear disaster; they gave up a whole lifetime of employment.
That takes a lot of courage.
Mr. CURTIS. I would like to think, sir, that that is not the case and if

I did not think that the Secretary and this administration were inter-
ested in these functions I would not myself have come to Government
to attempt to draw together these responsibilities for the Secretary.
Senator HARTKE. I cannot think of a single field in which the health

and safety of the people of the United States has not suffered a sub-
stantial budgetary decrease from the request of the agency to the
amount granted by OMB.
It is true across the board—in the DOT, railway safety has been cut

back again.
In the Health Department, the research on cancer, the research on

heart disease, the research on circulatory diseases all have been cut
back. In the VA $194 million less for the hospitals in the United States
for veterans than there was last year with the increase in demand.
This whole administration has said to the people of the United

States, you are not worthy of the Government's consideration of your
safety and your health. I think somebody ought to stand up in one
of these departments and have the courage and the guts to say, "Look,
the country put you in office to get something done. We passed the law
and we are catching the devil because you don't administer the law
properly."
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Mr. CURTIS. As I indicated in my statement, sir, I put credence
in the $7 million that the Congress authorized in 1976 and indicated
support for that, sir, in 1977 and 1978, sir.
I thought that represented an appropriate funding level to accom-

plish the range of tasks available.
Senator HARTKE. How long have you been aboard?
Mr. CURTIS. Five months.
Senator HARTKE. In response to the committee's first written ques-

tion you indicated that the rulemaking procedure is designed to con-
solidate the hazardous materials regulations which have been pending
for 2 years and that they would be promulgated April 1, 1976.
Mr. CURTIS. Yes, sir.
Senator lairrii.E. Why did it take so long?
Mr. CURTIS. I have reviewed that and I am not going to second-guess

the efforts of those who preceded me.
I don't know what planning went into the situation. It was a very

complicated rulemaking process, possibly it could have been segmented
into parts and moved on more rapidly but that was strictly, that would
be a second-guessing thing on my part.
Senator HARTKE. Is April 1 going to be met?
Mr. CuRns. Yes, sir. I can assure you it will be met or I will not

stay in the Government.
Senator HARTKE. That at least sounds good, better than what I

have been hearing.
Can you estimate the number of man-hours which have been ex-

pended by the Office of Hazardous Materials Operations each year
in this rulemaking procedure?
Mr. CURTIS. Mr. Roberts, do you have any manpower estimate of

this?
Mr. ROBERTS. Senator, it is very difficult to give you a figure on that.

I would say that the HM-112 action has involved, has been the major
regulatory activity in our office for the past 3 years. Just as a brief
explanation I should point out that we are involved in more than 1,500
pages of Federal regulations that have never been revised in their 

ientirety or revamped n 60 years. And the net result of this rulemaking
action will be the elimination of approximately 700 pages of those
regulations by consolidation.
One of the things we have had to face in this rulemaking are the

5 U.S.C. 553 requirements and we have had literally thousands of
itemized comments on this action and we had to catalog those
comments in order to go through an orderly process to handle the
rulemaking action.
We gave serious considerations to all the comment made and it took

more time than we originally anticipated. Believe me, we, on the staff
and the office, are more desirous of getting this document on the streets
than probably anyone anywhere.
Senator HARTKE. Are you going to have enough people to get this

job done?
Mr. ROBERTS. Yes, sir. We are in the process of now preparing the

Xerox copies of this document that we are talking about for delivery
to the respective modal staffs for their review within the next week.
And we intend to have that done by April 1.

-911
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We cannot warrant what the GPO will do when they receive it, it
only took 35 days to get it printed the last time. But we intend to
deliver it by the end of March.
Senator HARTKE. In response to the committee's second question,

you stated there have been four regulations promulgated under the
new law.
Now, I think three of these were required to be promulgated under

the statute. Is that correct?
Mr. CURTIS. Yes, sir.
Senator HARTKE. The fourth was a continuation of the 1974 FAA

document. Is that correct?
Mr. CURTIS. That is correct.
Senator HARTKE. Were no other regulations needed, or was there

any reason why they were not initiated under the new act ?
Mr. CURTIS. Yes, sir. There were several things to be done. As we

have indicated, a great amount of time has been spent on this con-
solidation work in HM-112. We have devoted almost the total re-
sources to the HM-112 rulemaking or to the new exemptions program.
It was necessary to get the consolidation out of the way before we

could move forward to anything else. As I indicated in my prepared
statement, there is one additional action HM-134 which was in the
Federal Register yesterday, which provides for the reissuance of rules
under the new act, sir.
Senator HARTKE. In your answer to our question No. 3, you con-

ceded that your failure to reissue all of your existing regulations
under the new act prevents you from using the new enforcement
authority for highway• and rail regulations. But in yesterday's Fed-
eral Register, you did issue a notice of proposed rulemaking to reissue
the existing regulations under the new act.
Why couldn't this transfer have occurred by simple notice in the

Federal Register a year ago?
Mr. C-crims. It could have, but 
Senator HARTKE. This is not a long proceeding. In fact it is one

page. It is rather simple. I will insert in the record at this point a copy
of that notice.
[The notice follows:]

DEPARTME)NT OF TRANSPORTATION

MATERIALS TRANSPORTATION BUREAU

[14 CFR Part 103]

[46 CFR Parts 64 and 146]

• [49 CFR Parts 171-179]

[Docket No. HM-134; Notice No. 76-2]

• HAZARDOUS MATERIALS REGULATIONS

Notice of Proposed Rule Making

The Materials Transportation Bureau of the Department of Transportation
proposes to amend certain of the hazardous materials regulations for which it
has responsibility to expressly reflect a reissuance of those regulations under
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the authority of the Hazardous Materials Transportation Act (Title I of Pub. L.
93-933). To accomplish that purpose the Bureau proposes to revise the authority
citations and, where necessary, the applicability of the hazardous materials regu-
lations in 15 CFR Part 103, 46 CFR Parts 64 and 146, and 49 CFR Parts 171-179.
On January 3, 1975, the Hazardous Materials Transportation Act (HMTA)

was signed into law. It was the declared policy of Congress in enacting the
HMTA ". . . to improve the regulatory and enforcement authority of the Secre-
tary of Transportation to protect the Nation adequately against the risks to
life and property which are inherent in the transportation of hazardous materials
in commerce."
Some of the provisions of the HMTA that more clearly reflect the declared

policy accomplish the following:
1. Broaden the definition of commerce to include transportation which affects

Interstate transportation;
2. Provide for a broader application of hazardous materials regulations in

certain geographical locations;
3. Provide for Federal pre-emption of inconsistent state and local regulations

and law;
4. Extend the Secretary's authority to impose civil penalties to violations

committed in the rail and highway modes;
5. Remove statutory restrictions on the Secretary's authority to centralize

Department of Transportation regulatory activities relating to the safe trans-
portation of hazardous materials by the various modes; and
6. Extend the Secretary's regulatory authority to cover the manufacturers of

packages and containers to be used in the transportation of hazardous materials.
Congress recognized that prior to January 3, 1975, much had already been

done with respect to providing for the safe transportation of hazardous mate-
rials but was convinced of the necessity to bring those previous actions into
conformity with the purposes and provisions of the HMTA. Section 114(b) (2)
of the IIMTA reads in part, "The Secretary shall take all steps necessary to
bring orders, determinations, rules, and regulations into conformity with the
purposes and provisions of this title as soon as practicable. . . ."
This proposal to revise the citations of authority and, where necessary, the

applicability of certain hazardous materials regulations in Titles 14, 46, and 49
of the Code of Federal Regulations, to expressly reflect a reissuance of those
regulations under the authority of the HMTA is one step in meeting that Con-
gressional mandate.
Although the Bureau considers reissuance of the hazardous materials regula-

lations under the authority of the HMTA to be mandatory and therefore leaving
the Bureau without discretion in the matter, the Bureau wants the affected
public to be aware of the pending reissuance and desires that interested persons
submit written views and comments with respect to matters which they regard
as being affected by that reissuance.
Comments by interested persons should refer to the docket number and be

submitted in duplicate to the Section of Dockets, Office of Hazardous Materials
Operations, Department of Transportation, Washington, D.C. 20590. All com-
ments received before the close of business on April 1, 1976, will be considered,
and will be available for examination in Room 6213 Trans Point Building, 2100
Second Street, SW., Washington, D.C., both before and after the closing date.
Comments received after the closing date and too late for consideration will be
treated as suggestions for future rule making.
(49 U.S.C. 1801-1811; 49 CFR 1.53 (e) ).
Issued in Washington, D.C., on February 27, 1976.

ALAN I. ROBERTS,
Director, Office of

Hazardous Materials Operations.

[FR Doc.76-6128 Filed 3-2-76 ;8 :45 am]

Mr. CURTIS. Yes, sir. It is not a complex document. I would concede
that.
However, to have issued this earlier and not gone ahead with doing

it, that would have been incorrect, and we were in the process of com-
pleting the rulemaking with HM-112, and we were in the process
of the new exemption procedures. Therefore, we would not have gone



23

to work on it. We would have done no more than make a simple is-
suance of it.

Senator HARTKE. What is different? This is something that could
have been done a year ago. In other words, your excuse for nonper-
formance is that this was not done a year ago because it would have
been unenforceable.
Now it is applicable under the new act, but you are a year behind

on this simple procedure.
Mr. Santman, can you shed some light on this rather dark subject?

rather dark subject.?
Mr. SANTMAN. Perhaps. By moving the regulations under the new

act, the list of things that have been inventoried by Mr. Curtis in his
testimony and have been mentioned in the notice of proposed rule-
making that you cited that was in yesterday's Federal Register and
which was mentioned in answer to question 3, in each of those places
there is an inventory of things triggered as soon as the regulations
flow from the new act.
One of them involves the preemption provisions of section 112. As

you may recall, those preemption provisions say that State and local
requirements that are inconsistent with the regulations issued under
this new act are preempted. However, States and localities may apply
to the Secretary and make their case for the local regulation being
equal to or greater than the Federal regulation as to the level of
safety it provides and make a showing that it does not provide an
undue burden on commerce. Based on inquiries that we have received
from States and localities and our own examination of State and local
regulation, we anticipate that as soon as this shift is made we will
necessarily be fielding many of these kinds of requests coming from
States and localities. One thing we had to do was anticipate how we
were going to handle those and loe prepared to handle them.
Second, with respect to the civil penalty provisions, there were ques-

tions that we needed to deal with there, as to what is meant by "oppor-
tunity for a hearing." To what extent is a formal hearing necessary to
address the civil penalty proceedings that are going to occur?
A third area where the shifting of the new regulations involves new

activity or expanded activity and raises questions that need to be ad-
dressed is in the geographic extension of jurisdiction. By moving the
regulations under the new act, for example, Puerto Rico is covered.
Those are areas—those are examples of areas where things needed

to be examined and we needed to prepare internally for new activities
that would flow from the reissuance of these regulations under the new
act.
Senator HARTKE. In the first place, the DOT asked for this legisla-

tion, so you certainly were not taken by surprise. We held long hear-
ings on it. You should have at least been prepared to implement the
act. It is not something that just dropped out of the sky. The end
result is that, in a whole year, the act's procedures and benefits have
been lost.
Mr. SANTMAN. Senator

' 
the Department asked for an act that was

much simpler than this. We asked for amendments to the existing
hazardous materials laws to do three things. To just put plain civil
penalties in, not ones requiring formal hearings.
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We asked for a second thing, to eliminate the required delegations
of all authority through the operating administrations. We asked for
the authority to perform the consolidation.
The third thing we asked for was the authority to reach directly the

manufacturers.
Senator HARTKE. Let's take that third one.
In your opening statement, you said the failure to reissue the regula-

tions under the act means that you have been unable to enforce the
regulations against the manufacturer of containers. That is just what
you said the Department asked for, but that was a year ago.
Why did it take so long to implement, if that is the reason you asked

for the legislation?
Mr. SANTMAN. Immediately after the act was signed into law, the

budget request came forward to the Congress, and it included requests
for increased positions. Those positions were received by the Depart-
ment when the appropriations act was signed into law in late Novem-
ber of last year.
Each of these new positions was needed for the three functions that

we asked for, plus the others that were provided to us gratuitously in
the Hazardous Materials Transportation Act. They all involve need
for additional people and resources to carry them out.
Immediately after the Transportation Act was passed in January of

last year, the budget request came to the Hill, asking for the additional
resources. And what we got we got in November of last year.

Senator HARTKE. Is this budget cutback of people and money going
to have the same disastrous effects, as far as implementation is con-
cerned? It that going to be the excuse we are going to hear from you
people?
Mr. SANTMAN. I don't believe there is a cutback from the present

level.
Senator HARTKE. You asked for 106 employees and funds have only

been allocated for 66.
Mr. SANTMAN. My reference was to budget requests that were made

in January of 1975. The administration's budget that came to the Hill
that month asked for a number of additional persons in addition to
those then in the hazardous material operation. Some of those were
included in the appropriations act of the Department of Transporta-
tion and enacted into law in November of last year.

Since November of last year and at the present time, as Mr. Curtis
testified, he has been filling those positions and staffing up to the level,
the increased level that came out of the budget for the current fiscal
year. These people that have been added are focused on just these areas
we are talking about implementing now with this notice of proposed
rulemaking issued yesterday.

Senator HARTKE. Let me ask you this: In response to question num-
ber 4, you etimated that less than 1 percent of all shipments of hazard-
ous materials are monitored by the DOT inspection force.
In our hearings last year, Mr. Burns testified that 2 percent of the

hazardous materials are being monitored. In other words, you are
monitoring now half the number you did at that time. At the same
time, the Director of the Office of Hazardous Materials indicated that
a 10-percent inspection effort would be required to insure a high level
of compliance.
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You went from 2 percent to 1 percent, and the Director said you had
to have at least 10 percent to assure compliance. Would you not agree
that your compliance inspection efforts are woefully inadequate now?
Mr. CTJRTIS. If you start with the basic assumption that there was

validity in the 2-percent factor and that there was validity in going,
to the 10-percent factor. Right now, I have not in my own mind estab-
lished what is the proper number that we should be.

Senator HARTKE. IS 1 percent sufficient?
Mr. Cums. I would like to see a larger number than that.
Senator HARTKE. Now that is a bureaucratic answer. Is 1 percent

sufficient ?
Mr. CURTIS. If you compare the inspection that we are doing and

you compare the record of safety in moving hazardous materials there
is a pretty good track record with the 1 percent. We would like to
improve that track record.
I have some numbers regarding. inspections. They went up last year,

if I might cite those for you, and we can enter them in the record if
you would like, sir.
The USCG inspections, as I indicated in my numbers, had increased

2 percent. The FAA increased '52 percent. They went from 9,000 in-
spections to 13,000. 'Federal Highway to Bureau of Motor Carrier
Safety in 1974 accomplished 2,800 inspections; in 1975, they accom-
plished 6,200 plus, with an increase of 3,300 or 116 percent.
The FRA, comparing numbers in 1974, went from 2,500 to 3,800 ix].

1975, an additional 1,300 inspections, or 52 percent. If you take the
DOT overall, we went from 57,000-plus inspections in 1974 to 67,000-
plus in 1975, an additional 9,800 inspections or a 17-percent increase.

Senator HARTKE. In enforcement in those same fields you had a de-
crease of 25 percent in the marine mode, an air mode decrease of 21
percent, and in the highway mode, a decrease of 24 percent. These are
according to your own tables.
Mr. amis. In violations. That's correct.
Senator HARTKE. In transportation on the highway you had a 24-

percent decrease in enforcement activities, a 50-percent increase in
deaths, and a 75-percent increase in injuries. I see your problem. But
I don't see it being alleviated. I think you will be back here a year
fromn

 
now and we won't see any improvement. Should we abolish the

program?
Mr. CURTIS. Not in my opinion.
Senator HARTKE. Would it be best just to quit and not make any

pretense, that is to just stop the black magic and abolish the program?
Mr. CURTIS. If you're asking my opinion, if we should do it incor-

rectly versus not doing it at all, I would rather see it not done at all.
Senator HARTKE. In your statement this morning your hazardous

materials inspection tables say there was 17-percent increase in the
total number of inspections made. Is that right?
Mr, CURTIS. That's correct.
Senator FIARTKE. How could this increase have occurred if your

monitoring percentage has fallen 50 'percent?
Mr. Cums. I did not know what the basis for the 2-percent state-

ment was last year, sir.
Senator HARTKE. What about the 1-percent monitoring?
Mr. C-crirms. One percent, I think that's a correct estimate.
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Senator HARTKE. You don't think the previous 2-percent figure was
correct?
Mr. C-uirris. I didn't say that. I just don't have the data.
Senator HARTKE. All right. In your prehearing responses you indi-

cated that the new compliance branch a,t MTB has completed prelimi-
nary analysis of shipper and container manufacturer compliance with
the hazardous material regulations. What has been the general finding
of that analysis?
Mr. CuRTis. The general finding is that, as I indicated in the case of

container manufacturers, that there are a number of them that are not
as aware of their responsibilities under the law as they should be,sir.
Senator HARTKE. You indicated in your response that additional in-

spection resources may be necessary. Did you request such additional
resources in your fiscal 1977 budget?
Mr. Cuirris. Yes, sir.
Senator HARTKE. Were they cut?
Mr. Cums. Yes, sir.
Senator HARTKE. How much?
Mr. Cums. All the field forces I asked for were eliminated.
Senator HARTKE. So we can't expect any improvement in that field?
Mr. Cuirris. That was the reason I indicated we have the compliance

branch at the headquarters level. We will try to continue our sur-
veillance through that branch. We have hired a compliance chief and
there are three people assigned to that.

Senator HARTKE. Was the consolidation an attempt to simplify some
of the regulations? Is that being done?
Mr. RBERTS. Yes, sir. We hope to vastly simplify the regulations,

make them more understandable. This has been a considerable effort.
One of the reasons we were delaying it, and I was one of the principals
involved in the decision many months ago of publishing under the
new act, we had underway a major recodification project'''. It was an-
nounced and partially discussed in the preamble of the notice to com-
pletely realine the Department's regulations into a new structure; part
of which was being performed under a contract with the National
Archives' Service. They were assisting us with professional staff mem-
bers in a major recodification effort.
Our timetable was set back and the major reason for that setting

back was the fact that we had to implement the exemptions procedure
much earlier than we had anticipated.
A major block of our resources has been put into the conduct of the

exemptions program because of the turmoil that was created by this
rapid changeover we had to make.
Senator HARTKE. Are you going to continue to make some effort to

get this into layman's language so that people can understand the
regulations.
Mr. ROBERTS. Yes, sir, we hope so.
Mr. Cu-wris. I might? add that I am a little tired of people coming

into my office and telling me that the regulations are incomprehensible.
So that's one of the major efforts to be done.
Senator HARTKE. What does a local firefighter do at the present

time to cope with the risks involved in a transportation accident in-
volving hazardous materials? In other words, how does he know
when he has a hazardous material involved in an accident and how
does he know how to fight the hazard?
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Mr. Clams. As I indicated, the chemical emergency transportation
center—

Senator HARTKE. Where is that?
Mr. CURTIS. That's here in Washington, sir, as part of the Manu-

facturing Chemists Association. We monitor that activity. And 
Senator HARTEF. Who pays for that?
Mr. CURTIS. That's paid for by private industry, sir. By the member-

ship of the Manufacturing Chemists Association.
Senator HARTKE. How does the firefighter know what's in the truck,

for example ?
• Mr. ROBERTS. One of the basic requirements of our system is the

placarding of highway and rail vehicles. You might have seen
recently in Washington fuel oil trucks now bear "combustible" signs
as a result of one of our recent rulemaking actions where previously
many of those trucks were placarded "nonflammable." The placarding
system is really the basic communicator to the people telling the
potential hazardous materials in the vehicle. We have been working
on several different methods to improve this placarding program. And
we will be publishing shortly a completely new placarding system for
all modes.
Senator HARTKE. How long will that take?
Mr. ROBERTS. That will be in the document HM-112.
Senator HARTKE. You talk about this industrialized control. I was

just recently at the two local fire departments in part of what is now
Indianapolis, Indiana. I asked them about this situation. They have
this monitoring system and they said they called Du Pont. What did
they mean?
Mr. ROBERTS. A number of the corporations have their individual

emergency centers. I believe Du Pont's is called TERP. And several of
the other corporations have this.
However, there has been a major move in recent years for the

Chemtrec operation to take over the entire realm of hazardous
materials.
Chemtrec is operated by the Manufacturing Chemists Associa-

tion, but the thing that is noteworthy about Chemtrec is that they
will receive calls on any transportation incident or accident involving
hazardous materials, not their own products. They are receiving calls
on U.S. Government shipments, for example. Shipments of pesticides
that are not manufactured by their members. This operates 24 hours
a day, 7 days a week, fully funded by industry and that has been in
operation for about 4 years.

Senator HARTKE. Does the fire department pay for that?
Mr. ROBERTS. No, sir. It's free to any caller who has an emergency

situation.
Senator HARTKE. The firefighters told me we have the system but

we don't know what to tell them. They said we have a fire out there,
we look out and see the fire but we don't know what to ask them.
Mr. ROBERTS. This is a problem sometimes. We are dealing with an

estimated 200,000 or more chemicals, different kinds of hazardous
materials.
Nobody really knows how many there are, but we estimate more

than 200,000. Many of these are transported under generic descrip-
tions under our regulations such as "flammable liquid,t-N.O.S.," mean-
ing "not otherwise specified."
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We have now put the commodity list in a computer system and
printout so we can get it through the GPO and we intend to vastly
expand our commodity list in the future.

Senator HARTKE. How long have you been trying to get a hazardous
information system?
Mr. ROBERTS. Admiral Smith, in 1969; directed that we begin de-

veloping regulations to implement a hazardous information system.
Senator HARTKE. How long do you think it will take to get it done?
Mr. ROBERTS. I have given up guessing on it, Senator. I am unable

to give you an estimate on that. Iwould hope that as soon as possible
it can be done.
There are several systems now being considered again. And we

will be completing our evaluation on the input through a recent pub-
lication to again make some kind of decision on which way we should
proceed in this area.
I might point out that we have attempted to come up with a con-

sensus—from the drivers' standpoint, from the shippers' standpoint,
and from the carriers' standpoint, and to (Yet a harmonious type agree-
ment as to what system would be best and the purpose, to what end
or purpose.
And we thought we had a good one. We proposed it. The decision

was made not to adopt it, based on the comments received.
Senator HARTKE. Who made that decision?
Mr. ROBERTS. The Hazardous Materials Regulation Board.
Senator HARTKE. Now, they ditched it?
Mr. ROBERTS. No. That particular proposal was terminated and

another document was published, listing a number of different sys-
tems which should be reconsidered, asking for views and comments.
Mr. CuRns. This is something that the Government is going to

have to make a hard call on, as I see it. We will do that, and you will
not have to ask that question again.
Senator HARTKE. That is not going to be a pleasant decision for

anybody. You will have to just grab that and go with it.
The United Nations, as I understand, is developing a hazardous

information system for the rest of the world. Are you working with
them on that?
Mr. Curtris. Yes, sir. We have representatives at Geneva in a• meet-

ing now,and that is one of the items on the agenda.
• Senator HARTKE. Will that be one which will complement the sys-

tem here in the United States?
Mr. Crarris. It will be practically the same kind of system, sir.

• Senator HARTKE. Has the Department ever denied any petition for
exemption based on the grounds that an inadequate safety analysis
was filed? •

Mr. ROBERTS. Yes, sir. For many, many years we had sent back ap-
plications for special permits for exemptions 

Senator HARTKE. Was that under this act ?
Mr. ROBERTS. Yes sir, the most recent one was to a law firm here

in Washington, D.C., back in early January.
Senator HARTKE. In its report on the Wenatchee, Wash., explosion,

the NTSB recommended that the DOT make guidelines available to
assist in compiling the safety analysis.
Will you do that?



29

Mr. CURTIS. I have not seen the report. But from what you are
saying to me, I would not say that we would not proceed with that.

Senator HARTKE. You would say you would not?
Mr. CURTIS. I would say that we would. But I have not seen the

report, so I cannot comment accurately on it, sir.
Senator HARTKE. Now, the Hazardous Materials Transportation Act

introduces the concept of quantity and form into the definition of
"hazardous materials," and we specifically did this so the Department
could define its regulations so as to not unduly burden the transporta-
tion of materials while, doing the job for those things which needed
to be done. That is, we slid not want to impose any restrictions on those
products which while technically "hazardous materials," in reality,
pose no real hazard.
You stated in your written responses that the hazardous material

regulations have "used the quantity and form concept since the early
1900's" and you cite the combustible liquids regulations as an example.

Isn't it true that the combustible liquid regulations were promul-
gated in 1974?
Mr. ROBERTS. That is right, sir, January 24, 1974. I would point out

that we just put that in there for a simple illustration.
First of all, quantity and form are two considerations and signifi-

cant considerations, but the other one is the properties or character-
istics of the material. Leading from the kind of hazard we then go
into quantity and form. We would agree with anyone that we should
not impose serious and expensive regulations on shipments of nail
polish remover which 
Senator HARTKE. Do you today?
Mr. ROBERTS. Yes, sir. We require its identification.
Senator HARTKE. Isn't it also true that if, for example, you have a

one-tenth ounce vial of a 70-percent solution of nitric acid and water
as part of a 500-pound diagnostic computer that will be shipped by
air..., it would require that the shipper fill out the papers?
Mr. ROBERTS. That is correct.
Senator HARTKE. Would the pilot be notified?
Mr. ROBERTS. That is correct.
Senator HARTKE. He must comply with the compatibility

regulations?
Mr. ROBERTS. That is right.
Senator HARTKE. Which is all unnecessary?
Mr. ROBERTS. Not necessarily. We are finalizing contract work to

come up with the bottom line for nitric acid. We feel it is very im-
portant that we take this position.
If that bottle should break, it could initiate a fire. I am not talking

about that percentage, but a vial containing nitric acid, if it were
crushed in the package, regardless if even it is a small quantity, it
could initiate a fire. And we are concerned about those kinds of things.
Senator HARTKE. What about perfume?
Mr. ROBERTS. Perfume, again, in docket HM-112, we are proposing

to require only its identification.
Senator HARTKE. What about deodorants?
Mr. ROBERTS. Yes, sir. Certain kinds of deodorants, if they meet our

classifications.
Senator HARTKE. Coca-Cola sirup?

75-241-76 3
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Mr. ROBERTS. Yes.
Senator HARTKE. How long will it take to get these items exempt?
Mr. ROBERTS. I do not suggest that we are going to exempt Coca-

Cola sirup in its full strength; this is a hazardous material.
Senator HARTKE. Why is it SO hazardous?
Mr. ROBERTS. It is a rather corrosive material. It is corrosive to 
Senator HARTKE. What about Pepsi Cola?
Mr. ROBERTS. Well, I think you have to understand that these ma-

terials are in full strength. They are shipped in very strong concen-
trates. They are cut way, way down, in terms of what you finally
imbibe.
Senator HARTKE. Does Pepsi Cola have the same problem?
Mr. ROBERTS. Yes.
Senator HARTKE. And Royal Crown?
Mr. ROBERTS. These are full strength materials, and, again, quantity

and form does again come back into this, relative to properties. For
example, we have pesticides that we do not regulate, because they have
been diluted down to a point where we do not think they pose an acute
hazard.
However, if you take some of these materials in their technical grade

levels, these materials can be considered extremely toxic.
Senator HARTKE. What you are saying to me is that with regard to

this quantity and form issue, that you will have to make these
decisions.
How long will it take you to come out with some general overall

rules? On the one hand, you do not want to make people comply with
stiff regulations where no hazard is posed.
Mr. thOBERTS. I would suggest that a large portion of our program

now takes into account quantity and form. We made the decision based
on all the information we had that it was not necessary to regulate
combustible liquids in quantities less than 110 gallons. We made deci-
sions at certain levels of regulation in the area of explosives.
If you look at one section of our regulations, we deal with the

explosive mechanism in certain kinds of valves for fire extinguisher
systems. And in that quantity, in that form, in that valve, we do not
impose the full constraints of our regulatory system.

Senator HARTKE. Is it general practice for the hazardous materials
regulations to exempt certain hazardous materials, based on quantity
and form?
Mr. ROBERTS. Yes,sir.
Senator HARTKE. All right.
Let's go ahead.
You have had some disputes with the CAB. You said that you did

not list the CAB as one of the agencies in which there is a conflict in
regulation.
Mr. ROBERTS. The tariff published by the Air Transport Associa-

tion on file with the CAB is not a regulation, sir.
Senator HARTKE. But the CAB tariffs present a conflict with the

Office, do they not? In other words, is there a reason why CAB felt that
a. tariff regulation was needed for certain hazardous materials? You
say it is not a regulation, but it has the same effect, because they argue
the Office of Hazardous Materials is not competent in this field.
Mr. SANTMAN. Perhaps I can bring you up to date on that.
There were a number of air carriers who filed tariff amendments

with the CAB, tariff amendments addressing hazardous materials in



31

a manner that was inconsistent with our regulations. In some cases,
they would say in their tariff, we are not going to carry this particu-
lar material.
The CAB -addressed a large number of those tariffs by issuing an

order rejecting those tariff amendrhents and in the terms of their
order reccuiring the carriers to modify their tariffs to track and con-
form with the exact letter of the DOT regulations.
That has been contested by one of the air carriers in court. The case

was argued just last week on the 24th of February before a three
judge panel here in Washington, on the question of whether or not
it was proper for the CAB to reject those amendments.
I might add that the CAB in issuing the order rejecting the amend-

ments did exactly what we had asked them to do in our filings with
the CAB. So I do not think that there was any conflict between us
and the CAB.
Senator HARTKE. In other words, you are working things out with

them pretty well?
Mr. SANTMAN. Yes, sir. However, I am not sure how the court action

will come out.
Senator HARTKE. In response to question 18, you were asked to pro-

vide the committee with your program plan of activities and objec-
tives to be achieved in the next 5 years under the Hazardous Material
Transportation Act.
Now, isn't your answer nothing more than a list of the pet projects?
Mr. CURTIS. Well 
Senator HARTKE. Have you developed such a plan?
Mr. C-crirris. We are in the process of doing it. What you see here

are some individual things that will be accomplished as part of that
particular situation. The 5-year plan is under development.
Senator HARTKE. How long will it take you to get that done?
Mr. Clams. By midyear.
Senator HARTKE. Will you submit that to us?
Mr. CURTIS. Yes, sir.
Senator HARTKE. And at the same time give us a timetable?
Mr. CURTIS. Yes, sir, we will.
Mr. SANTMAN. I think that was one of the items on the shopping

list you sent us.
Senator HARTKE. I have more questions here, but I will submit them

for the record.1
Thank you.
Mr. CURTIS. Thank you.
Senator HARTKE. The next witness is the Honorable Webster B.

Todd, Jr., chairman, National Transportation Safety Board.
You may proceed, sir.

STATEMENT OF HON. WEBSTER B. TODD, JR., CHAIRMAN, NATIONAL
TRANSPORTATION SAFETY BOARD; ACCOMPANIED BY FRITZ L.
PULS; HENRY H. WAKELAND; AND LUDWIG BENNER

Mr. TODD. Good morning, Mr. Chairman.
I would like to introduce for the record those accompanying me. On

my right is Fritz Puls, our general counsel. Henry Wakeland, Director

'See p. 86.
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of the Bureau of Surface Transportation Safety and Ludw
ig Ben-

ner Chief of the Hazardous Materials Safety Division of the NTSB
.

Ben-

ner, 
is an honor to appear before the committee to present the NT

SB

views on implementation of the Hazardous Materials Transp
ortation

Act.
The act is comprehensive in scope and, in our opinion, provide

s the

DOT with the authority needed to work toward adequate prot
ection

against the risks inherent in the transportation of hazardous mater
ials

in commerce. We are aware of no major criticisms of or deficienci
es

in the act during the past __m,.onths of its effect that should be

brought to your attention, yet we recognize that implementation of 
the

act has not advanced sufficiently to permit a more than tentat
ive as-

sessment in this regard.
Major actions of record taken by the Department to implement 

the

act dealt with section 107 (Exemptions) and section 108 (Transpor-

tation of Radioactive Materials on Passenger-carrying Aircraft).
 The

Safety Board has no comments about the implementation of 
section

108.
We did, however, express our concern about the Department's pro-

posed procedures for handling petitions for exemptions authorized by

section 107. Our concern was with the inadequacy of safety analysis

required of applicants by the Department's procedures. The concern

is influenced by our findings in accidents where the safety problems

would probably have been discovered earlier if a systematic search for

unsafe relationships or behavior had been undertaken.
The explosion at Wenatchee, Wash., is an example of this problem.

Tn that accident, several credible ways the accident might have hap-

pened were found during our investigation. Each of these possibilities

would probably have been discovered and safeguards established be-

fore the permit or exemption was issued, if a systematic search f
or

hazards had been required or made. The $7.6 million cost of that acci-

dent and its investigation would have paid for a massive safety anal-

ysis effort. Requirements for an acceptable safety analysis should be

specified by the Secretary for applicants for exemptions covered by

section 107, and we have made a recommendation to that effect (Rec-

ommendation HM-75-2, issued September 12, 1975). The systematic

search for hazards, especially those with catastrophic potential, should

be required of all parties applying for exemptions to insure that each

gives adequate consideration to the safety of its proposal.

On December 3, 1975, without advance notice, the Materials Trans-

portation Bureau (MTB) changed its procedures by authorizing per-

sons to become a full party to an exemption through the constructive

adoption of the original applicant's submission. This seems to restore
the opportunity for nearly unlimited expansion on numbers of oper-
ations under one exemption, with the resultant economic distortion of
future safety decisions if unfavorable accident experience develops.
It is our understanding that the intent of the statute required each

applicant to do a safety analysis for his own conditions, thereby de-
creasing the likelihood of a horizontal expansion problem. The Depart-
ment has apparently concluded otherwise. We plan to observe the
administration of these procedures to determine whether a safety
problem does or does not develop.

Since the act came into force it appears that significant changes by
DOT to conform to the legislative intent, as we understand it, have
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yet to be made. It is not clear to us how the MTB program efforts will
meet that intent. The MTB recently indicated to the Safety Board that
"primary emphasis should remain on policy, which has been practical
over the past several years, aimed at accomplishing the following
objectives:
(a) A system for classification of HM's based on degree of hazard

determined by quantitative criteria.
(b) Establishment of degrees of performance standards based on en-

vironmental parameters which may be encountered under normal
and/or accidental conditions or transportation.
(c) Establishment of uniform packaging regulations for all modes,

based on a combination on engineering and performance-oriented
standards.
(d) Uniform labeling and marking, as well as an emergency in-

formation system for handling of incidents.
Problems with the classification system for hazardous materials have

been observed in several accidents. The classification criteria reflect
intrinsic characteristics of materials rather than the risks determined
when the quantity and form being transported are also considered. The
Safety Board discussed classification problems recently in our Wenat-
chee report, and in the Houston, Tex., railroad accident report in 1972.
We expect to undertake a study of the impact of the classification
problem on safety in the near future.
The second objective, involving establishment of degrees of perform-

ance standards, seems to reflect the MTB's philosophy that perfection
in achieving containment is the best way to achieve safety, a philoso-
phy that forms the basis for its regulations. This is in contrast with
the Congress' concerns about the harmful effects of hazardous ma-
terials in accidents when not contained. These concerns are reflected in
the act's definition of a hazardous material. Our attempts to increase
the regulatory attention given these effects have not been favorably
received by MTB. In DOT, only the USCG is actively studying the
effects of spills.
MTB's third and fourth objectives, uniformity of packaging regula-

tions, and marking and labeling, receive continuing regulatory pri-
ority. Our experience in accident investigations suggests that safety
requirements for packaging and marking vary significantly among
the modes, and that the compromises needed to achieve a truly multi-
modal system might require reexamination.
Uniformity is further challenged by new data on accident environ-

ments being developed by the Energy Research and Development
Administration. We ate not convinced that uniformity of packaging,
marking, and labeling across all modes will improve safety. We intend
in future accident investigations to examine this question from an
empirical viewpoint: Uniformity should not be imposed on doctri-
naire grounds alone, but should be adopted only if it proves valuable
in safety results.

Finally, in reviewing the hazardous materials problems cited in the
Safety Board's last previous appearance before this committee., we
find varying degrees of improvement. For example, we see little
change in the 1\1-TB's safety analysis requirements or accomplish-
ments. On the other hand, the USCG and industry safety analysis of
liquified natural gas transportation before accidents is being vigor-
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iously pursued in Substantial" detail. ERDA and' the Nuclear Regula-
tory Commission also continue their constructive efforts in safety
analysis.
Crash behavior of containers is getting some attention, and recent

MTB rulemaking has addressed this problem, as, for example, in
docket 124, which deals with protection of bottom outlet valves on
MC-312 cargo tanks.

Compliance with the safety regulations is receiving more attention
from many groups, private and public, involved in hazardous mate-
rials commerce, but we have no basis at the Safety Board for asserting

- that compliance is better or worse than in 1974. We would like to look.
into the compliance issues, resources permitting, since new approaches
to insuring compliance may be needed, as noted in our Wenatchee
report.

Protection of the public in accidents involving hazardous materials
is among the criteria proposed in the MTB's reexamination of hazard
information systems needs. We were pleased to note this change in
the position of the DOT. However, regulatory emphasis on controlling
the harmful effects attributable to the quantity, form, and charac-
teristics of hazardous materials after they escape or react in accidents,
does not appear to be getting the priority attention implied by the act,
except in the marine mode.
Delays in correction of newly identified safety problems continue

to occur in some instances. For example, we remain concerned that
other materials with unrecognized destructive potential may still be
moving in tank car lots as monomethylamine nitrate was before
Wenatchee.
The consolidation of the regulations into a suer-oriented document,

first described in the Federal Register in January of 1974, remains
uncompleted. This need becomes more pressing as shippers and car-
riers find their efforts to improve compliance hindered by the com-
plexity of the regulations.
The need for improving emergency management of hazardous mate-

rials emergencies continues, although significant advances have been
made in marine spills and accidents. The outlook for successful man-
agement of other accident emergencies is less encouraging, partly
because the harmful behavior of escaping or reacting hazardous mate-
rials in accidents is not being recorded or studied except in the marine
field.
In summary, Mr. Chairman, progress is being made but much re-

mains to be done to achieve the objectives of the Hazardous Materials
Transportation Act of 1974 as we understand them.
That completes my prepared statement, Mr. Chairman. I will be

happy to try to answer any questions you or other members of the
committee may have.
Senator HARTKE. Do you believe that the personnel budget as sub-

mitted by the President is adequate to do the job which you think
needs to be done?
Mr. TODD. As far as the MTB is concerned?
Senator HARTKE. Yes.
Mr. TODD. We really have not analyzed it, sir.
Mr. WARELAND. We have not examined their budget, or their plans

for adequacy.'

110
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Senator HARTKE. Why would you not do that? For example, why
wouldn't you in this field be seeing and looking over their shoulder
and saying, you know, one of the reasons you can't get the job done
is because you do not have enough personnel?
Mr. TODD. One of the things we are required to do under our new

act, the Independence Act of 1974, is the biennial overview of the
activities of other agencies and 1976 is one of those years and we will
be undertaking that shortly and I believe they will be included.
Senator HARTKE. You will be doing that then?
Mr. TODD. We will be undertaking that shortly. We have a require-

ment to complete that this year.
Senator HARTKE. If you are going to be doing it this year, then I

would be interested in having you submit the report on that to the
committee.

Title III of the Transportation Safety Act mandated that the
NTSB increase its efforts in the safety of hazardous material. I
wonder if you could describe the plan you have to comply with that
mandate.
Mr. TODD. Mr. Benner is our expert and I will turn him loose.
Mr. BENNER. On the first of March we doubled our staff. There are

two of us now.
Senator HARTKE. Do you need more personnel?
Mr. BENNER. If we get what we ask for we will have what we need.
Senator HARTKE. How much are you asking for?
Mr. BENNER. A total of five through the 1977 budget.
Senator HARTKE. We just don't want you overstaffed now.
We have to watch this bulge in Government employees, you know,

it is a serious problem in this country. Those additional employees may
require a serious disruption in the labor force.
Mr. BENNER. That is what we have requested.
Senator HARTKE. Go right ahead. You do have some plans, then, to

implement the requirement that you increase your efforts in the safety
and transportation of hazardous materials?
Mr. BENNER. Absolutely.
Senator HARTKE. Where are they?
Mr. BENNER. I did not bring them with us, but I can outline them

for you.
Senator HARTKE. Well, how would you evaluate the quality of the

safety analysis required to accompany a petition for exemption from
the regulations under section 107 of the act?
Mr. BENNER. Several ways. First, of the available safety analysis

tools that exist in the field and are appropriate to the problem, were
they applied to the discovery of hazards? Second, for those hazards
discovered, are they treated in the proposal?
Senator HARTKE. When OHM reviews an analysis, bow do you make

a determination whether it is adequate? Do you make a determina-
tion, or is that not done?
Mr. BENNER. Senator, let me—my answer may be a little lengthy,

but 
Senator HARTKE. In other words, what I am asking you is about the

same thing I asked DOT this morning. Do you review what they are
dong to see whether or not you think they are doing the job in
evaluating their analysis?
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Mr. BENNER. Where the analysis accompanies the exemption, yes.
But we have not had any to examine against the standards that I sug-
gested to you. There have not been any safety analysis of the type I
described that have been available for us to examine in the DOT ex-
emption petitions.
Senator HARTKE. Are you making a suggestion that they are not

doing the job?
-Mr. BENNER. Yes. That is a fair conclusion.
Senator HARTKE. A fair conclusion?
Mr. BENNER. Yes.
Senator HARTKE. Why don't you do this? Why don't you make a

little report on that—and you submit a report on your position in this
issue to them?
Mr. BENNER. We have recommended action in the Wenatchee ac-

cident report, sir.
Senator HARTKE. What is the cost of doing these safety analyses?

Can you make an estimate on the cost?
Mr. WAKELAND. We have not analyzed the costs of making them. We

do not consider that the cost is large in comparison with the potential
loss which may be prevented. In the Wenatchee case

' 
$7.6 million.

Senator HARTKE. And it could have been prevented?
Mr. WAKELAND. Yes. We feel that probably all of the hazards would

have been found by an adequate hazard analysis in advance.
Senator HARTKE. In other words, what you are saying is that unless

you do have these analyses we would have a repeat performance of the
Washington incident?
Mr. WAKELAND. Not quite, sir. The changes that were made after the

accident can prevent a recurrence. The basic approach of the safety
analysis is to attempt to prevent the explosion from ever occurring.
'With new materials or a request for an exemption, for example, you do
not know from accident experience what the hazard condition is. You
have to predict it by studying it.
Senator HARTKE. That can be done, can it not?
Mr. WAKELAND. Yes, sir.
Senator HARTKE. You don't think the cost is excessive in compari-

son to the danger involved?
Mr. WAKELAND. No, sir. The losses are far higher than the cost

of analysis and experience will quickly reduce the cost of analysis.
Senator 
analysis,

You said in your statement that you are not con-
vinced that uniformity of packaging or labeling across all modes will
improve safety. Isn't that one of the major problems in this area—the
fact that regulations are too complex and confusing for the laymen
to understand?
Mr. BENNER. There are two different problems really. The require-

ments to achieve safe transportation vary among the modes. When you
have a private truck operator, the control of that shipment is vested
in a single party. Where you have a movement of a package in air
carriage, there are sometimes as many as eight or nine different parties
that handle that package.
This suggests that the specific requirements for each type of move-

ment may vary substantially. The ERDA studies have shown that the
accident environments vary significantly among the modes. In other
words, the stresses imposed on packages in accidents vary significantly
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among the modes. So, there are compromises that you may have to
make to achieve Uniformity.
Mr. WAKELAND. One of the problems we found, sir, was that the re-

quirements were much too high and that they were widely variable.
The requirements were variable among the modes and we discussed
that in detail in a study on the concepts of risk about 3 years ago.
Senator HARTKE. Our last witness is Mr. Clifford J. HarVison, the

managing director of the National Tank Truck Carriers.
'Go right ahead, sit.

STATEMENT OF CLIFFORD J. HARVISON, MANAGING DIRECTOR,
NATIONAL TANK TRUCK CARRIERS, INC., WASHINGTON, D.C.

Mr. HARVISON. Mr. Chairman, my name is Clifford J. Harvison, and
I am 'managing director of National Tank Truck Carriers, Inc. Our
offices are located at 1616 P Street, N.W., Washington, D.C. 20036.
NTTC represents over 225 for-hire trucking; companies, primarily

involved in the transportation of commodities in bulk, in tank trucks
throughout the 48 continental United States.
As such, we represent over 75 percent of the for-hire tank truck ca-

pacity in the United States. Because of the nature of the bulk trans-
portation, over 60 percent of the total tonnage hauled by our carriers
is considered hazardous by the Department of Transportation.
We are, therefore, obviously, concerned with the entire concept

of hazardons materials—legislative, regulatory, and, of course,
operational.

Allow me to note, firsthand, that while government and industry
oftentimes Maintain a necessarily adversary relationship, we have
been and continue to be impressed by the high quality of professional-
ism that ha S developed within the cadre of hazardous materials regu-
lators at the Department.
I only wish I could extend the same compliment to other entities

of the Federal structure which have literally stumbled into transpor-
tation safety regulation. It is in this context that I address my com-
ments.
I firmly 'believe that when the Congress enacted the Transportation

Safety Act of 1954, as well as the original DOT, it intended to consoli-
date and --c-entialize Federal responsibility and oversight, and to
specify that responsibility within the office of the Secretary of
Transportation.

Regretfully, such is not the case—for today we have nummus
Federal agencies sucli as the Occupational Safety and Health Admin-
istration and the EPA issuing regulations which directly and ma-
terially impact transportation—yet are so wholly impractical in their
application to transportation as to literally prohibit compliance.
Allow me to list just one example.
On October 42_ 1074, OSHA published Standards on Employee

Exposure to Vinyl Chloride. This explicitly covered employees in the
transportation sector.

Shortly thereafter, I along with other trucking industry represent-
ative's, met with the Director of industry standards of OSHA, who
admitted: (11 That OSHA had no expertise in transportation; (2) The
research, which formed the basis for the standard, had never even
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investigated transportation operations;  (3) OSHA had no idea of the
transportation characteristics of vinyl chloride or related products;
and finally, (4) OSHA had no intention of changing the regulations
to fit transportation nor even to investigate the situation it created.

Resultantly, today, we have two sets of shipping paper requirements
as well as differing sets of loading, unloading, labeling, and placard-
ing requirements.
The fundamental problem is, of course, that the OSHA regula-

tion was designed explicitly for manufacturing or processing sites
where vinyl chloride is handled as a base material. Obviously, one
can't apply a standard designed for a factory to a vehicle rolling down
the highway.
Now, I want to impress upon the committee that this is not just

another industry-oriented tirade against OSHA.
What I wish to emphasize is that here is an instance where a bona

fide Federal agency, OSHA, determined a substance to be hazardous—
vinyl chloride; but chose to ignore the opportunity to consult with
transportation regulators, who, like themselves, are on the Federal
payroll.
The reason that appropriate consultation is not done appears to be

two-fold: (a) Petty bureaucratic jealousy over jurisdiction, and (b)
The lack of a clear congressional definition of jurisdictional
responsibilities.
The solution to the problem is, realistically, quite easy. In my

example of vinyl chloride, there was nothing that prohibited the
Occupational Safety and Health Administration from petitioning the
Secretary of Transportation to begin a rulemaking on the subject of
exposure standards to transportation employees and present their
evidence on public docket just like any other public or private entity.

After working for 13 years in this city, both within and without the
Federal structure, I'm convinced that only clear congressional mandate
can prevent the wasteful duplication of effort and the "left hand not
knowing what the right hand is doing" syndrome that produces
poor, disjointed regulation—regulation which neither serves nor pro-
tects anyone.

Unfortunately, the Congress has shown a propensity to pass legis-
lation which only encourages communications between agencies. Ver-
biage such as "the administrator of this should consult with the
Secretary of that" is so vague that it only serves to promote the petty
jurisdictional jealousies I spoke of earlier.
Today, among industry representatives in Washington, it is axio-

matic that, in a conflict between two Federal bureaucracies, the one
with the biggest budget will win out—regardless of the merits of the
issue.

Personally and professionally, I believe that an excellent start in
rectifying this problem can be made by amending both the Depart-
ment of Transportation Act and the Transportation Safety Act of
1974.
The sense of the amendments should specify Congress' intent that,

"Whenever the regulatory activities of another Federal Agency im-
pact the safety of transportation employees and/or equipment, that
Agency must publicly petition the Secretary of Transportation for
appropriate rulemaking action within the scope and structure of Title
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49 of Code of Federal Regulations and within the constraints of the
Administrative Procedures Act."
Should this be done, I'm confident that a true and workable consoli-

dation of regulatory activity would take place. Importantly, the
expertise of a nontransportation agency would not be lost—just pre-
sented to the transportation industry, and their regulators, in a form
and language they understand.
Mr. Chairman, I thank both the committee and its staff for the time

granted me and I'll be happy to respond to any questions.
Senator 

me,
 All right. As I understand the OSHA legislation,

they do not have authority to move in any area in which there is an-
other governmental agency which has assumed authority or has the
authority to act.
Mr. HARVISON. Senator, that is not technically correct. The verbiage

used in the OSHA legislation specifies that OSHA cannot act where
another agency has exercised jurisdiction. The problem is with the
word "exercised" and how it's being interpreted at OSHA and other
agencies.

Senator HARTKE. In this case, has the DOT exercised, or even at-
tempted to exercise, jurisdiction in this field of vinyl chloride?
Mr. HARVISON. They have exercised jurisdiction in areas where

vinyl chloride is transported as a flammable compressed gas.
The problem is very frankly that OSHA has attempted to create

a situation where they are regulating a workplace. Unfortunately,
those regulations fall upon the transportation sector. What we wish
to point out is that the workplace characteristics 

Senator HARTKE. I hear you. I am as interested as anyone else in
eliminating this conflict of jurisdiction.
But did the DOT move effectively in this field—we have right now

at this very moment a vinyl chloride accident which occurred outside
of Fort Wayne 2 days ago, and the people are scared.
Now, what I am asking you is: Did the Department move in this

field? Did you petition them to move in this field? Have you asked
them for rulemaking?
Mr. HARVISON. We have attempted to get OSHA to go to the Sec-

retary of Transportation.
Senator HARTKE. No. Did you petition the Bureau to promulgate

a regulation in this field?
Mr. HARVISON. When the OSHA stand was promulgated the MTB

as such was nonexistent. Mostly—taking this one particular example,
OSHA handled this almost on an emergency basis.
For instance, transportation was not included in the OSHA standard

until the final rulemaking was published in the Federal Register. We
had no indication of the inclusion of it.
Senator HARTKE. I hear you, but look, they are moving in the field.

I have got this same thing with EPA in the whole question of toxic
substances.
Yet at the same time, it is my judgment that they fail to exercise

the responsibility which they already have, for example, with lead
poisoning which occurred in Indianapolis, Ind.
We have two plants there, and these workers are all going to die

from lead poisoning. There is no law out there in this case. But
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here the predecessor agency was there—the MTB. Why didn't you
move in and ask them to move in this field t
Mr. laitvrsox. When we looked at the OSHA standard when it was

first published it was written in such a form as to have no applica-
bility to transportation whatsoever. It was a square-peg-round-hole
situation, and we said, "Obviously, they are not talking about us."

Senator HARTKE. I would be glad to talk to them about it and I
will take this up with them.
These oversight hearings ought to be done more frequently.
Mr. HARvisoN. I agree.
'Senator HARTIKE. One of the real problems is not the fact that

people are opposed to the regulation. People want regulation, but they
want it done right.
What they 're talking about is that they just don't want to go

ahead and havo Kepone put in their fishing water when they are sup-
posed to use it for fishing.
Mr. Roberts, what about it? Come up here and tell us all about it.

If he has got a legitimate complaint, let's straighten it up, get the
two of you fighting at the table. Go right ahead.
Mr. ROBERTS. I will try and explain this as simply as possible, Mr.

Chairman.
OSHA addressed vinyl chloride as a carcinogen, cancer causative

agent. The DOT has been regulating vinyl chloride as a flammable
compressed gas for many, many years, since it was first introduced
into transportation.
We have had full regulatory controls over the transportation of

vinyl chloride in tankers, tank trucks, cylinders, what have you, for
many years.
We do not address the material as presenting a hazard as a cancer

causative agent.
Senator HARTKE. In other words, you don't go into that aspect of

it?
' Mr. ROBERTS. Not as a cancer causative agent. We have no evidence
before us that indicates that a single exposure, which is what we would
look to in the transportation environment, would cause cancer to any-
one. Including the people out there in Indiana, if the material leaked
in a single incident involving transportation.

There is a vast amount of information still to be collected concern-
ing this material and many other cancer causative agents or suspect
agents, as to where and when we should apply regulations in
transportation.
Senator HARTKE. The toxic substances bill which I t,assed wit of this

committee deals with that, and I have brought together all the chem-
ical people with all the environmental peonle, which I think is a rather
unique operation, to try taking that to EPA and try to make that
determination.
I really agree with you that when you have this duplication and

this conflict, that there certainly is no question that it needs to be
eliminated.
I am going to get into this field, and I would appreciate it if both

of you would cooperate with us, and we will try to come to some
satisfactory conclusion.
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Mr. ROBERTS. One of the things that cause great concern in the
transport community was the fact that the OSHA requirement re-
quired a display of the words "cancer suspect agent" on the exterior of
the transport vehicle. There is a great question as to when and where.
This is a situation where you have a vehicle going through the

communities of this country bearing this language. Now, if it does
not pose that kind of hazard based on a single exposure of a single
vehicle moving through a community, then we could characterize it
as crying wolf when the situation does not really exist.
The people who were alleged to be contracting cancer, the informa-

tion I read about it was based on many years of exposure in this
working environment, and quite often it was alleged in very small con-
centrations, but not based on a single exposure.
I don't believe there is any evidence anywhere that that kind of

material presents that hazard.
Senator HARTKE. I think in many cases industry has been very der-

elict in always hoping we can avoid all the regulations when they
would be a lot better off, and they would avoid a lot of danger and ex-
posure, if they would come into the governmental agency themselves
and say, "Look, we think we need regulation in this field. We'll help
you write them."
I am one that will protect you people in that, although I will be

criticized by a lot of people saying we're bringing the agencies to-
gether.
But I think you can do yourself a great deal of good by putting

the proper regulations in to begin with.
Mr. HARVISON. I represent trucking companies. They don't have

doctors or chemists on the payroll. Our position is very much akin to
yours.
If a product we handle offers a hazard to our employees, we want

it regulated. We just want the regulation in a place where we can
find it, and where we can understand it.

Senator HARTKE. I am with you. The hearing is adjourned.
[Whereupon, at 11:55 a.m., the hearing was adjourned.]





ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

PRIVATE TRUCK COUNCIL OF AMERICA, INC.,
Washington, D.C., March 12, 1976.

Senator WARREN G. MAGNUSON,
Chairman, Senate Commerce Committee, Dirksen Senate Office Building, Wash-

ington, D.C.
DEAR SENATOR MAGNUSON : The Private Truck Council of America has been

following with great interest your Subcommittee on Surface Transportation's

oversight hearings on the Hazardous Materials Transportation Act of 1974.
We regret we were unable to personally testify before the Subcommittee.

We understand, however, that the hearing record will remain open until March

22, 1976.
We hereby respectfully request that the enclosed comments we have filed with

the DOT concerning the Hazardous Materials Transportation Act of 1974 be

incorporated in the Subcommittee on Surface Transportation's hearing record

for full consideration by the Subcommittee in its deliberations.
Sincerely,

Enclosure.
JOHN C. WHITE.

PRIVATE TRUCK COUNCIL OF AMERICA, INC.,
Washington, D.C., March 12, 1976.

SECTION OF DOCKETS,
Office of Hazardous Materials Operations, Department of Transportation, Wash-

ington, D.C.
GENTLEMEN: These comments are being filed on behalf of the Private Truck

Council of America, the national organization representing interests of more
than 1000 non-transportation companies which operate trucks in furtherance

of their primary businesses.
It has been well over one year since the Hazardous Materials Transportation

Act was signed by the President. It was our understanding that prior to the

action of the newly organized Materials Transportation Bureau reissuing exist-

ing hazardous materials regulations (Titles 14, 46 and 49 of the Code of Fed-

eral Regulations) under the authority of the Hazardous Materials Transporta-

tion Act, certain revisions were to have been made, such as final issuance of

H
It was our understanding that the reason for effecting certain revisions first

was to avoid the extension of various unnecessary and burdensome regulations.
As is pointed out in DOT Notice No. 76-2, one of the policy derectives of the

Hazardous Materials Transportation Act is to broaden the definition of com-

merce to include transportation which affects interstate transportation. We

submit that there is indeed little commerce which does not affect interstate trans-

portation. So, by reissuing existing regulations under authority of the new

legislation, you are extending their application to intra-state operations.
This is important to the Private Truck Council of America for the following

reasons. Many of our member companies transport small packaged articles
classified as hazardous, such as cosmetics, aerosols, household cleaners,

pharmaceuticals, and medical supplies. They must now comply with burdensome
and unnecessary shipping paper requirements under existing hazardous materials
requirements when operating in inter-state commerce, though the realistic poten-

tial for bodily harm is virtually non-existent.
On June 23, 1975, we petitioned the DOT for relief from these burdensome

requirements in connection with HM-112 which was then pending and is still

pending. No decision appears to be forthcoming.
So at present our members are still subject to these requirements when oper-

ating in interstate commerce. And if all present regulations are reissued pursuant
to Docket No. HM-134, Notice No. 76-2, our members will then be subject to it in

intra-state operations as well.
(43)
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Indeed, it could conceivably mean that the housewife driving home with a load
of groceries from the supermarket which contains a can of aerosol spray deo-
dorant could be cited and fined by the DOT for not possessing the proper ship-
ping papers. Such an example may have its humorous connotations, but they can
be frightfully serious, too, because the example is indicative of the overwhelming
and all encompassing pervasiveness of these regulations.
We therefore respectfully request that the issuance of the existing hazardous

materials regulations pursuant to the Hazardous Materials Act of 1974 be de-
ferred until the shipping paper requirement for small packaged articles classified
as hazardous materials is suspended. This could be largely accomplished by a
prompt and speedy decision on HM-112.

Sincerely,
JOHN C. WHITE.

STATEMENT OF GERALD J. NICHOLLS, CHAIRMAN, TRANSPORTATION COMMITTEE,
NATIONAL ASSOCIATION OF WHOLESALER-DISTRIBUTORS

Mr. Chairman; My name is Gerald J. Nicholls, Manager of the Transportation
Department of Noland Company, headquartered at 2700 Warwick Blvd., Newport
News, Virginia. The following comments regarding the paperwork requirements
for small shipments of hazardous materials are made in my capacity as Chair-
man of the Transportation Committee of the National Association of Wholesaler-
Distributors.
The National Association of Wholesaler-Distributors (NAW) is a federation of

98 national commodity line associations with approximately 32,000 member firms
representing merchant wholesaler establishments or warehouse operations in the
50 states.

Merchant wholesaling is an industry composed mainly of small, independent
firms. According to the U.S. Department of Commerce data, 88 percent of the
total number of merchant wholesaling firms posted annual sales of less than $2
million each in 1972, and 97 percent had fewer than 50 employees. We are none-
theless, a significant factor in the economy, with sales by merchant wholesalers
estimated at $450.7 billion in 1975—and expected to reach $498 billion this year.
Our members who carry inventories of items numbering in the thousands, in

every imaginable commodity line, are currently faced with the physical im-
possibility of placing upon their shipping documents Department of Transporta-
tion hazardous materials descriptions when they break bulk and send out only
one or two items from a case of items, which may be considered to be a
hazardous material. The DOT regulates these materials by categories, or classes,
of hazard. Once a material is categorized it remains regulated, no matter how
small the quantity of that material in the shipment. Therefore, innumerable
common consumer commodities such as cosmetics, aerosol, household cleaners,
pharmaceutical and medical supplies come within the scope of the regulations:
DOT has recognized the minimal hazard of these items through what they call
"partial" exemptions from the regulation, which relieves such articles from the
specification packaging, marking, labeling and surface carrier requirements of
the regulations, but continue to require the materials be documented on shipping
papers.
The so-called shipping paper must note the product by its proper DOT shipping

name, its category or class, and the total quantity of the material in the ship-
ment, followed by the words, "no label required." First of all, it is almost impos-
sible for our members to determine the proper DOT shipping name and categoryV
or class of a supposedly hazardous consumer product. These shipping names and
categories or classes are written in scientific chemical terms which makes relating
them to a specific consumer product extremely difficult. Often times our mem-
bers have even requested from manufacturers information as to whether or not
a specific consumer product should be considered "hazardous" under the regula-
tions and have received answers which indicate the manufacturer doesn't knoweither.
Almost a year ago we testified to the Secretary of the Hazardous MaterialsRegulations Board of the Department of Transportation urging that two DocketsHM-112 and HM-103 which discussed a shipping document exemption, be brokenout from numerous other issues of the two Dockets and acted upon as soon aspossible. To date, DOT has taken no action to ease the burden of the shippingpaper requirements for small quantities of hazardous materials. In fact, if any-thing, enforcement of this spurious regulation has increased.
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Under the new Hazardous Materials Transportation Act, the Department of
Transportation's responsibilities have been dramatically expanded to all trans-
portation, not only that which is interstate or foreign in nature, but includes all
commerce and personal transportation which affects trade, traffic, commerce, or
transportation that is interstate or foreign in nature. There is no way that small
wholesaler-distributors are going to be able to separate out from the extremely
complicated list, what constitutes a hazardous material and which particular
product should be noted as hazardous on the shipping papers. Even if he could,
the record-keeping and paperwork involved would be impossibly burdensome. We
note with extreme interest comments contained in DOT Docket HM-112 from
the President of the Uniform Fire Fighters Association of Greater New York
expressing his view that the shipping papers for materials covered by the partial
exemptions in the regulations, serve little or no benefit to fire fighters. We be-
lieve the paperwork cost gives no requisite return in increased safety in the
transportation of small quantities of hazardous materials.
Our members who deal with extremely hazardous materials, such as explosives

and toxic chemicals in quantity are well aware of O.H.M. regulations and truck
placarding requirements and we believe are in full compliance with the law. We
fear the lack of simple information regarding hazardous material regulations
and the impossibility of determining what constitutes a hazardous material in a
consumer product from the extremely technical list of hazardous materials, finds
many of our smaller members in the position of being unable to comply. They
have neither the personnel, expertise or financial capabilities to meet the require-
ments when small quantities of hazardous materials are incidentally contained
in shipments loaded on a truck for a day's delivery to their customers.

Actually, if the law were strictly administered a box of groceries from the
corner grocery store to a home in that same neighborhood, which included an
aerosol can of window cleaner and a bottle of hair tonic would have to be accom-
panied.by a shipping paper prepared by the grocer which indicated "Compressed
gas, n.o.s., Nonflammable compressed gas, No Label Required, 1 can; Flammable
liquid, n.o.s., Flammable liquid, no label required, 8 ozs". That shipping paper
would have to be carried in the cab of the delivery truck until the time of
delivery, and would have to be supported by the grocer's certified statement that,
"the above named articles are properly classified, described, packaged, marked
and labeled, an are in proper condition for transportation, according to the
applicable regulations of the Department of Transportation". This certificate
would have had to have been signed by the grocer, and to carry the case even
further, should the housewife change her mind and want to return that aerosol
or hair tonic, she would have to prepare the D.O.T. shipping papers and so certify
compliance with all regulations to do so. This may sound like an extreme
example, which of course it is, but this is exactly what our wholesaler-
distributors face in breaking bulk and shipping extremely limited quantities of
consumer products to retail outlets on a daily basis.
This incidental transportation by wholesaler-distributors of small quantities

of hazardous materials certainly does not create a hazard to either the driver
or the public. Supposedly, the function of shipping papers is to communicate the
hazard, of that shipment in a vehicle to emergency and fire personnel who may
be called to the scene of an accident involving that vehicle. As we have noted
earlier the Uniformed Fire Fighters Association of Greater New York indicated
it does. not believe that shipping papers on small quantities would be of benefit
and the general manager of the International Association of Fire Chiefs has
indicated "it is our opinion . . . the shipping paper notations serve no practical
purpose. They could be eliminated for all those commodities which, because of
their relatively low hazard, have been exempted from virtually all of the require-
ments of the regulations".
Mr. Chairman, we would urge your committee to adopt language to amend the

Hazardous Material Transportation Act, signed into law January 3, 1975, to
exempt from shipping paper requirements small quantities of hazardous ma-
terials. At the time of the bills' signing the President said, "I am directing the
Secretary of Transportation to implement this bill in such a way as to insure
the public safety, while at the same time not putting any unnecessary burden
or paperwork on our nation's industry and trade. I think regulations on
hazardous materials can be enforced in a way to meet both these objectives".
It is our industry's contention that this has not occurred and we urgently request
your committee take action in this area to alleviate the staggering economic
impact shipping paper requirements force upon our industry.

75-241-76 1
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We appreciate this opportunity to explain the problems our industry is having
regarding the shipment of small quantities of hazardous materials.

STATEMENT OF LOUIS H. T. DEH MLOW, CHAIRMAN, SPECIAL COMMITTEE OF
SUPPLIERS TO THE REINFORCED PLASTICS INDUSTRY

I. INTRODUCTION

The Special Committee of Suppliers to the Reinforced Plastics Industry ("Spe-
cial Committee") is composed of sixteen firms which distribute polyester resins
("resins") to over 9,500 reinforced plastics fabricators. Our businesses, and
those of the fabricators whom we serve, have been severely disrupted by recent
Department of Transportation (DOT) regulations classifying resins as "flam-
mable liquids," despite the absence of any record of personal injury or property
damage attributable to a fire caused by them.
Resins are viscous, syrupy substances. They are the major ingredient used in

the production of fiberglass and cultured marble products. In over forty years
of use there is no record of loss of life or property related to the storage, ship-
ment or use of resins. Prior to January 1, 1976, DOT did not regard resins as
"hazardous." Yet, because the "flash point" of resins is below 100° F., they are
now considered "flammable liquids" and steel drums carrying resins must be
"red-labelled." As a result, thousands of resin users and distributors—most of
whom are small businessmen—will be forced to incur significant capital outlays
for the reconstruction of their plants and storage facilities. Ultimately, these
costs will be reflected in the higher prices paid by consumers for fiberglass prod-
ucts and in the increased number of our nation's unemployed.
To avoid the unwarranted economic costs of "red-labelling" products, such

as polyester resin, which have never been regarded as combustion hazards, the
Special Committee recommends that this Committee amend the Hazardous Ma-
terials Transportation Act to prohibit DOT from arbitrarily classifying as
"hazardous," a substance which DOT has not tested to determine its flammability
potential. Such tests should measure the substance's rate of evaporation and
viscosity as well at its flash point.

II. POLYESTER RESINS ARE NOT "HAZARDOUS MATERIALS"

To the knowledge of the 'Special Committee there is no known incident of loss
of life, property or personal injury related to the handling, transporting, or
storing of resins. The Special Committee has surveyed users and distributors of
resins to solicit first-hand information regarding incidents of damages to prop-
erty or loss of life resulting from fires attributable to resins. Not a single re-
spondent to our survey reported having knowledge of a fire caused by resins. To
the contrary, many users brought forth evidence which indicates that resins are
not hazardous liquids. A typical response to our questionnaire was provided by
a cultured marble fabricator in Kearney, Nebraska:
"I have been working with Polyester Resin for the past nine years and have

never considered it a hazard in any way. I believe the so-called dangers of this
product have been extremely exaggerated."'
In a further effort to uncover any reports of injury or property loss attributable

to polyester resin, counsel to the Special Committee submitted a Freedom of
Information Act request to the Department of Transportation requesting all
documents on tile at the Department which would indicate the dangers of trans-
porting resins. The Department's response to this request—consisting of mate-
rials submitted to the Department since 1971 from representatives of private
corporations, trade associations, local fire departments, and agencies of the
Federal Government—failed to include a single reference to the flammability
dangers of resins. Not one of the eighty documents received from the Department
includes evidence that the use or transportation of resins has led to personal
injury or property loss.
The fact that resins are not hazardous substances is documented in the re-

ports of several instances in which plants containing drums of resin were
burned, but the resin did not ignite and was subsequently sold. On June 13,
1970, fire completely destroyed the Fiberglass Hawaii facility at 1377 Colburn

see 49 C.F.R. § 173.115(a) as promulgated on Jan. 24, 1974,39 Fed. Reg. 2770 (1974).
2A copy of this response is attached hereto as Appendix A.
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Street in Honolulu, Hawaii. This fiberglass plant contained thirty drums of
resin. All thirty drums were recovered from the fire damages and later sold."
On December 18, 1974 a cement block building housing Craftline Industries
located at 1880 Fruit Road in Algonac, Michigan, 48001, was totally destroyed
by fire. The heat generated was so intense that steel beams within the building
were twisted, yet resins stored in drums within the building did not ignite
and were subsequently sold.' Most recently, in a letter dated March 5, 1976, the
President of Cemcel Corporation of Greenbrae, California described a fire at
his plant which was most intense in the portion of his building which contained
two drums of polyester resin. After the fire was extinguished, he discovered that
the resin had not ignited and, in fact, it was later used in production.'

III. THE PHYSICAL AND CHEMICAL PROPERTIES OF RESIN PRECLUDE IT FROM BEING A
HAZARDOUS LIQUID

The rate of evaporation of polyester resin and its viscous texture are two of

the major factors which preclude polyester resin from being a combustion

hazard.
(a) Rate of evaporation.—The major physical property of a substance pro-

ducing a fire hazard is the rate at which it produces combustible vapors at a

given temperature. Tests conducted for the Special Committee on equipment

owned by the Shell Development Company demonstrate that the hazard of a

fire from polyester resin is markedly below that of flammable liquids because of

the retarded rate of evaporation with time. The results of these tests, attached

hereto as Appendix E, establish that the evaporation rate of the average poly-

ester resin sample was sixteen times slower that that of the slowest of two

flammable liquids tested. As measured by Shell's Evaporometer, the n-buty ace-

tate and styrene samples fully evaporated in 1.6 and 3.1 hours respectively. I
n

contrast, only 28.3 percent of the volatile portion of the average polyester resins

sample had evaporated after 5 hours.
(b) Viscosity.—Unlike flammable liquids, resins are thick, viscous mate

rials.

Like all organic compounds, they will burn under certain conditions 
when

ignited. In such instances, the material will behave like roofing tar, and no
t run

off rapidly as will gasoline and other flammable liquids. Once again, there is a

radical and dramatic difference in viscosity between resin and flammable liq
uids.

At 100° F., resin has a viscosity of 200 centapoise to 3,000 centapoise. By cont
rast,

the viscosity of acetone is 0.3 centapoise.

IV. THE DEPARTMENT OF TRANSPORTATION HAS
 NEVER TESTED POLYESTER RESIN TO

DETERMINE WHETHER IT IS A "HAZARDOUS MATERIAL
"

Section 104 of the Transportation Safety Act of 1974 reads as fol
lows: "Upon

a finding by the Secretary [of the Department of Trans
portation] . . . that the

transportation of a particular quantity and form of ma
terial in commerce may

pose an unreasonable risk to health and safety or property, 
he shall designate

such quantity and form of material . . . as a hazardous 
material." (Emphasis

added)
This provision clearly requires that the Secretary of DOT tho

roughly investi-

gate potentially "hazardous materials and subject to the Depart
ment's regulations

only those substances which have, in fact, been proven to be "ha
zardous." The

factual data supporting the regulations classifying resins as "hazar
dous" must

appear in the administrative record." DOT may not simply base its
 regulations

on its "experience" without providing the required factual 
support.' The federal

courts require that federal agencies provide a factual basis in 
support of their

regulations because: "[a] regulation perfectly reasonable and app
ropriate in the

face of a given problem may be highly capricious if that problem does
 not exist." s

The classification of polyester resin as a hazardous material is "highly

capricious" because there is no evidence to indicate that its transport
ation poses

An affidavit supporting these statements, signed by Mr. Kenneth E. C
uller, is attached

hereto as Appendix B.
4 An affidavit supporting these statements, signed by Mr. James L

. Brenner, is attached

hereto as Appendix C.
5 A copy of a letter from Charles Marsh, Jr., to Robert Elliott, date

d Mar. 5, 1976, in

support of these statements is attached hereto as Appendix D.

Associated Industries of New York State Incorporated v. U.S. 
Department of Labor,

487 F.2d 343, 353 (2d Cir. 1973).
7 National Nutritional Foods Association v. Weinberger, 512 F.2d 68

8, 701, n.11 (2d Cir.

1975).
8 City of Chicago v. FPC, 458 F.2d 731, 742 (D.C. Cir. 1971).
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a threat to life or property. As indicated above, there are no documents on file
at DOT which reveal a single injury or property loss attributable to resins.
Moreover, no tests have been conducted on the physical and chemical properties
of resin to determine their flammability potential. By arbitrarily classifying as
"flammable" all liquids with "flash points" below 100° F., DOT has rallea to
comply with the statutory mandate in § 104 of the Transportation Safety Act of
1974. It has classified resins "flammable" without having found that they "may
pose an unreasonable risk to health and safety or property." Instead, the De-
partment has "shortcutted" its statutory responsibilities by relying on one
criteria, the "flashpoint" of a substance, in determining whether a material may
be "hazardous."

V. THE "FLASHPOINT" IS NOT A RATIONAL INDEX OF FLAMMABILITY

When DOT promulgated its "flammable liquid" regulations it heavily relied on
a 1970 Report by the Bureau of Mines. The first sentence of this Report con-
ceded that the flammability hazard of a particular liquid is only partly defined
by the liquid's "flashpoint," the temperature at which flammable vapor-air
mixtures can be formed.' This statement is logical considering the results of an
earlier Bureau of Mines Report which demonstrated that the flashpoint of a
given substance can vary by as much as 50° F., depending upon the test method
used." In adopting the "flashpoint" method of measuring flammability, DOT
impliedly rejected the recommendation of Dr. Norman White whose studies
had shown that: "the most significant factor in the creation of a fire hazard is
the rate of evaporation of the liquid."
If the Department had tested polyester resin to determine whether it was

actually "flammable" or, in accordance with Dr. White's recommendation, if
DOT had measured resin's rate of evaporation, these tests would provide a
rational basis for gauging the dangers, if any, posed by the transportation of
resin. By ignoring resin's retarded rate of evaporation and its extremely viscous
texture DOT has failed to classify resins as "flammable" on any rational basis.'
The economic consequences of these errors, particularly for the small business-
man, may be disastrous.

VI. THOUSANDS OF SMALL BUSINESSES WILL BE ECONOMICALLY DISRUPTED BY THE
UNWARRANTED CLASSIFICATION OF RESINS AS "FLAMMABLE LIQUIDS"

An Economic Impact Study prepared by Frank Lynn & Associates of Chicago,
Illinois, attached hereto as Appendix F, has produced the following conclusions
regarding the impact on small businesses of classifying resins as "flammable
liquids":
Resins are used by 9,641 firms. Seventy-three percent of these firms (7,000) are

small businesses which use less than ten drums of resins each month. More than
60,000 men and women are employed by 9,100 affected firms with less than 20
employees each.

9Kuchta, Joseph M. and David Burgess, "Recommendation of Flash Point Method forEvaluation of Flammability Hazard in the Transportation of Flammable Liquids," ReportNo. 54131 (Apr. 29, 1970).
io Humphrey, H. B. and Morgis, G., "Safety With Solvents," Bu. Mines, IC 7757 (1957).11 Letter from Dr. Norman White, Shell Chemical Company, to Mr. W. K. Byrd, Secretary,Hazardous Materials Regulations Board, dated Apr. 29, 1965.
19 Although we challenge the propriety of using the "flash point" method to measure asubstance's flammability potential, it should be observed that even using this method, resinis less flammable than vanilla extract, Vicks NyQuil, and many other products in everydayuse. The flash point of resin lies between 85° F. and 90° F., whereas the flash point ofvanilla extract la 81° F., and the flash point of Vicks NyQuil is 80° F.

•
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The presence of a red label on resin containers would bring thousands of small

businesses into violation of their local fire codes. To assure compliance with these

codes, small businesses would be forced to rebuild their facilities. Specifically,

they would be required to install fire walls, new electrical systems, new windows

.and doors, new heating and ventilation systems, and sprinklers.
For the 9,100 Small businesses with less than 20 employees each affected by

these regulations, the cost of reconstructing their plants to accommodate red label

material under local fire codes would exceed $292 million. These costs represent

more than two years' net profits for those firms. For many, financing for such

drastic reconstruction is neither feasible nor available.
Because many of the costs of compliance are fixed, the impact will be greater

• upon the smaller companies. For the 7,000 smallest firms, the cost of reconstruction
will exceed $150 per square foot. For the 541 largest users, costs will range from

$73 per square foot to zero for those now fully equipped to handle red label
material. A great number of the small businesses depend upon resin in their sole
line of business. An undefined but large number of these will be forced to close

clown with a loss of millions of dollars in investment and thousands of jobs.

VII. CONCLUSION

Throughout the last several months, the Special Committee has vigorously

pursued DOT's administrative channels to challenge the propriety of classifying

polyester resin as a "flammable liquid." " To date, polyester resin remains classi-

fied as a "hazardous material," despite the absence of evidence that resin poses

a threat to life or property.'4
The plight of the distributor and user of polyester resin may be shared by

many other firms which handle products which have been arbitrarily classified
by DOT as "hazardous materials" solely by use of the Department's "fiashpoint"
method of gauging flammability. The Special Committee urges this Committee
to strengthen the Hazardous Materials Transportation Act by requiring DOT
to concentrate on the regulation of those materials which are proven threats
to life or property. Polyester resin poses no such threat. The resources employed
by DOT to establish and enforce the "flammable liquid" regulations are mis-
a llocated to the extent that they are directed toward regulating the transporta-
tion of polyester resin. We recommend that the first sentence of § 104 of the
1974 Act be amended to read as follows:
"Sec. 104. Upon a finding by the Secretary, based upon established meth,odology

which takes into account all relevant chemical and physical properties of each
particular material, that the transportation of a particular quantity and form
,of material in commerce may pose an unreasonable risk to health and safety
or property, he shall designate such quantity and form of material or group
or class of such materials as a hazardous material." (Italicized language to be
added to present § 104.)
We will be pleased to assist the Committee in any way during the considera-

tion of any amendments to the Hazardous Materials Transportation Act.

13 An Application for Exemption was originally filed with the Department's Office of
Hazardous Materials Operations on Deec. 17, 1975 and a revised Application was sub-
mitted on Jan. 28, 1976.
u DOT has exempted many products which are more flammable than resin. A complete

exemption from DDT's Hazardous Materials Regulations has been granted to certain
alcoholic beverages having a rated capacity of one gallon or less. See 40 Fed. Reg. 22265
(1975). As measured by DOT's "flashpoint" test, one of these liquids, scotch whiskey, has
a flashpoint of 82° F.. four degrees lower than resins. A partial exemption has been granted
to liquids having flash points of 73° F. and above which are shipped in containers having
a rated capacity of one gallon or less, provided strong outside containers are used. Steel
drums, however, are not required.
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APPENDIX A

SURVEY QUE:;fiONNAIRE

Please provide the following information:

Your type- of business:   Distributor of polyester resin
(Please check) User of polyester resin

Others:
(Please list)

On the average, how many drums of polyester resin does your firm use or
handle each month?

•

Please respond to the following questions:

I. Has your firm ever had a fire due to polyester resin Yes Y No
2. If the answer to Question No. 1 is YES, how many fires?

3. Do you know of any fires in your area or in your experience which
have started due to .polyester resin? Yes X  No

4. If the answer to Question No. 3 is YES, how many fires?

5. In what type of building is your manufacturing area located?
Pre-engincered metal building

- Con-ret., 
"- Masonry- 

Ik  Wood frame
Other:

(Please list)

6. In what type of building is your storage or warehousing area located?
-  Pre-engineered metal building
  Concrete block
X  Masonry
  Wood frame

Other:
(Please -list-)

7. How many square feet of space does your manufacturing area
consume? 5"64O__

8. How many square feet ?f space doss your storage or warehousing area
consume? _.,17-6,,a4 i 

9. Do you have an explosion-proof electrical system (Class 1, Group D)
in your manufacturing area? _ Yes No

10. Do you have an crplosion-Isroof electrical system (Class 1, Group D)in your storage or warehousing area? Yes X, No

11. Is your manufacturing sprinklered? Yes 7i No

12. Is your storage or we.housing area scrinkiered? Yes )e No a
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13. What type of heating do you have in your manufacturing area?
x Open flame, forced air
 Air makeup

Other:
(Please list)

14. What type of heating do you have in your storage or warehousing
area?
IN Open flame, forced air
 Air makeup
 Other:

(Please list)

15. What type of lighting do you have in your manufacturing area?
 Incandescent
I  Florescent
" Other:

(Please list)

-2-

16. What type of. lighting do you have in your storage or warehousing
area?

Incandescent
7K-F1orescent

- Other:
(Please list)

17. Being as specific as possible, what will be the g,conomic impact of
the polyester resin RED LABEL upon your firm?  iy,f6d A‘ 

/14f #4 I- C'57" 

18. Will it go as far as to throw you out of business? Yes No
)( Maybe

19. Please feel free to make additional comments or suggestions: 

_2".4

Thank you for your help. 

\-Y
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APPENDIX B

AFFIDAVIT OF KENNETH E. CULLER

STATE OF HAWAII, CITY AND COUNTY OF HONOLULU

KENNETH E. CULLER, being first duly sworn on oath, deposes and says:
1. That he is now and has been since 1966 President and General Manager of

Fiberglass Ffawaii, Inc.;
2. That they have been located in a metal warehouse located at 1377 Colburn

Street, Honolulu, Hawaii, since 1966;
3. That on June 13, 1970, the metal warehouse at the above-stated address

was destroyed by fire:
4. That also located in the building was furniture, lumber, and pre-fabrication

building units in addition to polyester resin;
5. That the fire destroyed the lumber, pre-fabrication units, and furniture;
6. That the heat in the building was so intense that the steel beams twisted

and partially collapsed;
7. That there were 30 drums of polyester resin •
8. That although these drums were seared by the flames and intense heat, the

resin was not harmed and was subsequently moved to a temporary location and
sold.
Further affiant sayeth not.
DATED: Honolulu, Hawaii, this 11th day of December, 1975.

KENNETH E. CULLER.
Subscribed and sworn to before me this 11th day of December, 1975.

 , Notary Public,
First Judicial Circuit, State of Hawaii.My Commission Expires March 30, 1979.

APPENDIX C

AFFIDAVIT

STATE OF MICHIGAN, COUNTY OF WAYNE

JAMES L. BRENNER, being duly sworn deposes and says that on December 18,1974, I was president of Craftline Industries, Inc. of Algonac, Michigan and onthat date a fire occurred at our plant located at 1880 Fruit Road after the closeof work. We were in the process of producing industrial and architectural fiber-glass components.
Algonac is a small community of approximately 5,000 residents and, therefore,the fire departments of several surrounding communities were called to assistin the fire.
The building burned to the ground and the premises were still smolderingseveral days later.
The main building was of block construction with a composition roof. At-tached to the main building was a "Strand Steel" type building with a totalarea of 18,800 square feet. The sides of the steel building turned white fromthe heat and the steel girders were twisted.
At the back of the plant in the steel structure there was a steel tank contain-ing approximately 40,000 pounds of general purpose polyester resin. After thefire the resin was drained from the tank and sold for further use. The tankitself was reusable though the exterior was charred, and was sold for furtheruse.
Additional resin (fire retardant polyester resin) stored in approximately 30to 40-55-gallon steel drums was also on the premises. To our best knowledge,information and belief, most of the resin in the unopened drums was reusable.Part of the resin was unusable because of age and the heat of the fire causedit to coagulate.

JAMES L. BRENNER.
Subscribed and Sworn to before me this 12th day of December, 1975.

BEVERLY DAVIS, Notary Public,
Macomb Cou,nty, Mich., Acting in Wayne.

My Commission expires October 29, 1977.
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APPENDIX D
CEMCEL, CORP.,

Greengrae, Calif., March 5, 1976.
Mr. ROBERT ELLIOTT,
Rouen, Inc.
Mountain View, Calif.
DEAR BOB: Following are comments of mine based on Cemcel's experience with

polyester resins and their flammability.
About ten years ago, while we were in our Sausalito location, we had a plant

fire on a Saturday which was started in dried grass alongside the building. The
building was plywood and the fire worked into the building and ignited our
supply of cardboard packaging materials plus an inventory of FRP sheet mate-
rial. The fire developed considerable heat because it melted some acrylic sheets
at the other end of the room. The hottest part of the fire occurred near our mix-
ing area where we had two drums of polyester resin.
The fire was extinguished in time by the fire department and we found that

the polyester had not ignited, and, in fact, was unaffected and was later used
in production. Consequently, I have questioned whether polyester resin is really
as flammable as the fire safety people state it to be.
Because of the recent red labelling our local fire department is now requiring

us to store all our polyester resin stock, except for 240 gallons, outside of our
building. We now are in a sprinklered steel building. We are limited outside
space and in order to protect adjacent properties we will have to construct a
6' block wall enclosure at an expense of about $2500.
So we are very interested in your contention that polyester resins are in fact

not as flammable as claimed and therefore should not be red lebeled.
Yours truly,

CHARLES MARSH, Jr., President.

APPENDIX E

ANALYSIS OF THE EcONOMIC IMPACT RESULTING FROM A HAZARDOUS MATERIAL
LABELING OF POLYESTER RESIN STORED AND USED IN DRUMS BY THE REINFORCED
PLASTICS INDUSTRY

(For the Special Committee of Supplies to the Reinforced Plastics Industry,
Dec. 12, 1975)

This report presents the findings and conclusions of an analysis of the pro-
jected economic impact to the reinforced plastics industry and U.S. economy
resulting from the "Red Labeling" of polyester resin as a hazardous material.
The analysis is based on data derived from the following sources:

A "special committee" survey of selected representative end-users;
Interviews with key management people within the industry, including:

Resin manufacturers, resin distributors, resin users, trade associations,
architectural/design engineers, fire prevention departments, and insurance
companies;

Statistical data available from: Industry associations, U.S. Department
of Commerce, and industry trade publications.

Interviews, data collection and economic impact analyses were executed by
Frank Lynn and Associates of Chicago—the company is an industrial consulting
firm whose compensation for this independent economic analysis is in no way
related to the outcome or result of its use.

ECONOMIC IMPACT CONCLUSIONS
Introduction
The following portrays a profile of the minimum economic impact resulting

from a hazardous material labeling requirement for polyester resin transported,
stored and used in drums.
The term "minimum" applies to the number of firms affected—a consequence

of the industry being inherently "small business" in nature, with many firms
difficult to identify due to their lack of visibility statistically and low partici-
pation rate within trade associations.
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The dollar impact is ranged due to variances in...
The square footage of manufacturing and storage area requiring conver-

sion for compliance with local hazardous material fire codes. Individual
companies operate in "available" space rather than "optimum" space, there-
fore, the actual space devoted to resin storage and use for a given produc-
tion capacity varies considerably.
The cost/square foot in design, materials and labor to convert existing

facilities.
ECONOMIC IMPACT OVERVIEW

The total potential economic impact on the reinforced plastics industry:
The primary impact will be on the small firms in the industry that buy

polyester resins in drums;
These small firms employ a total of 86,500 workers, with approximately

60,000 in firms with less than 20 employees;
The cost of upgrading their existing facilities to comply with existing

fire codes will entail an estimated $292-685 million investment by the
affected firms;
These facility changes will have to be made within a 5-8 month period

or these firms will be liable for fines of $200/day for non-compliance; and
The added costs due to increased raw material costs (i.e., insurance

premiums, transportation charges and handling costs) and the cost of
financing these required facility improvements will increase the price to
the consumer by $90-150 million/year.

REINFORCED PLASTIC
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BULK USERS

• 400 OF TOTAL
RESIN
CONSUMPTION NO MEASURABLE

• PRIMARILY ECONOMIC IMPACT
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MANUFACTURED

BY COMPANIESPOLYESTER LARGE

RESIN TUB/SHOWER BUYING, COMPANIES

END-USE
AND ARCHI-
TECTURAL
DESIGN

STORING AND

USING RESIN
• GENERALLY

ADEQUATE

INDUSTRY PRODUCTS IN BULK AND FACILITIES

AUTOMOTIVE
DRUM FORM

AND RECRE-
ATIONAL
VEHICLE
PRODUCTS

DRUM USERS
MISCELLANEOUS
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RESIN

FIBER GLASS
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ECONOMIC IMPACT

OF

HAZARDOUS LABELING

EMPLOYMENT COST

o 86,5.50 IN SMALL 0 $292-685 MILLION

BUSINESSES TOTAL CONSTRUCTION

O WORKING FOR 0 $46,000-148,500

COMPANIES WITH FOR EACH AFFECTED

LESS THAN 50 COMPANY

EMPLOYEES

o 70+% IN COM-
PANIES WITH

FEWER THAN

15 EMPLOYEES

O $45 MILLION IN

INCREASED PRODUCT

COSTS

• 2-6% PRICE INFLA-
TION ON MANUFACTURED

PRODUCTS

TIMING

O FIRE CODE

VIOLATION

CITATION WITHIN

6 MONTHS

O FINANCE COST OR
GO OUT OF BUSI-
NESS WITHIN
1 YEAR

CONCLUSION SUMMARY AND SUPPORTING DATA

Industry universe affected

The majority of manufacturing firms using polyester resin in drums are small
businesses employing an average of less than 20 people.

AFFECTED INDUSTRY PROFILE

Number of firms affected Average number of employees per firm Total employees affected

7,000 4 1 28, 000
2,000 15 1 31, 500
541 50 27, 050

9,641 86,550

'Approximately 60,000 in firms employing less than 20 people.
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The number of affected firms using polyester resin and their employment pro-
file was developed by: Determining the total number of drums available for con-
sumption, and relating the total amount of polyester resin produced annually
to the average use by a firm in a particular usage segment.

Methodology
Determination of annual drum supply:

In 1974, approximately 1 billion pounds of polyester resin was produced ;
Based on industry estimates that 60 percent of total volume is used in

drums (40 percent in bulk form), 600 million pounds are available for drum
usage;
An average drum holds 400 to 500 pounds of resin (Mean=450 pounds) ;
Therefore, 600 million pounds divided by 450 pounds per drum equals 1.33,

million drums were available for consumption.
Determination of the total number of firms by usage segment:

Based on end-user responses to the special committee survey, usage ranges
(drums per month) and the percentage of firms in these ranges were ob-
tained (shown below).
By multiplying the number of drums available for consumption per month

by percentage of firms for a particular segment, the total number of drums
per month used by a particular segment was obtained.

Dividing the total usage per month by the mean usage per firm per month
yields the number of firms in a particular segment.

The following calculations were applied:

Total No. of drums produced by industry
month

=1.33 million drums/yr. 
= 111,111 drums/mo.12 mo./yr.

111,111 drums 
X percent firmsmo.

=Total No. of drums used in a particular segment per month.

Total No. of drums in segment : 
mean usage

=total No. of firms in a segmentfirm

Range (drums per month)
Percent Total drums

firms used per month

Range mean
(drums per Firms in

month) range segment

1 to 10 31 34, 444 5 —7, 00011 to 30 38 42, 222 20 2, 10031 to 75 18 20,000 53 37776 to 100 13 14,445 88 164Total 111,111  —.9,641
  _

Determination of employee pattern for firms using polyester resin in drums:
Information from the industry associations regarding average number of em-
ployees per firm by production output classification plus the estimate of total
number of firms gives the following:

Usage segment (drums per month)

Average Average
number of number of
employees Number of employees

per firm firms in segment

1 to 10_   1 3-5 7,000 28, 00011 to 30  2 10-20 2, 100 31, 50031 to 75 540 27,050More than 75 

Total employees in drum segment  86, 550

1 Average.
2 Average 15.
s Average 50.
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Economic impact to the industry
The minimum economic impact to affected firms (users of polyester resin in

drums) is determined to be a combination of two factors: The increased annual
cost of raw materials resulting from incremental increases in insurance, trans-
portation and handling—$45 million; and the total construction cost for bringing
existing facilities into compliance with local codes governing use of hazardous
materials—$292 million to $685 million.
These dollar figures were developed from the following:
Determination of raw material cost increase.—
Industry estimated impact=15 percent (combined cost of transportation, pack-

aging, insurance, and handling) .
Total current annual cost of raw material in drums:

$0.50/1b ( average) X600 million lbs '=$300 million

Total increased cost:

$300 million X15 percent =$45 million

Determination of construction costs.—
Average requirements to be suet: 4 hr. rated firewall ; class I, group D elec-

trical connections; 2 hr. fire rated ceilings; 2 hr. fire rated 48 inch door with
4 inch sill; sprinkler system with separate water supply; and heated make-up
air to provide 10E1]/sq. ft. floor area ventilation.
Cost ranges developed from actual quotations by architectural/engineering

firms for 1000 sq. ft. work areas:

Exterior walls $15,000—$22,000
Ceiling  1,000— 3,000
Doors  500— 2,000
Ventilation  5,000— 10,000
Electrical fixtures 2,000— 5,000
Sprinklers  2,000— 5,000

Total cost per 1,000 sq. ft 25,500— 47,000
Cost per sq. ft 25.50 — 47.00

Manufacturers using polyester resin products indicate small
quire conversion of 20 to 25 percent of their present facilities,
for larger firms.

Using the "special committee" survey, the following sq. ft.
industry segments is developed:

firms would re-
15 to 20 percent

requirements by

Number of Average
Cost per firm

firms in total Square feet to be $25.50 per
Size of firm (drums per month) segment square feet converted square foot

$47.00 per
square foot

1 to 10  7, 000 4,900 980 to 1,225 $24,990 to $31,237 $46,060 to $57,575
11 to 30  2, 100 10, 500 1,575 to 2,100 $40,162 to $53,550 $74,025 to $98,700
31 or more  541 15, 800 2,370 to 3,160 $60,435 to $80,580 $111,390 to $148,520

Based on the above, the range of total industry conversion cost is determined
to be:

7,000 firms at $25,000 to $57,000=$175 Million to $399 Million
2,100 firms at $40,000 to $98,000= $84 Million to $206 Million
541 firms at $60,000 to $148,000= $33 Million to $80 Million

=$292 Million to $685 Million

1 Sixty percent of total resin production.
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Impact on the economy
The annual impact on the economy resulting from the industry's need to re-

cover increased business costs through increased prices will be . . .
Millions

Annual increased cost of raw materials  $45
Annual construction cost (based on "short hand" calculation for 10 yr.
financing at 10 percent  45-105

Total   90-105
Inflationary impact on products sold by affected firms:

Estimated sales of
affected firms (billions)

Estimated inflationary impact of increased business cost:
4 percent to 6 percent  $2. 4
2 percent to 3 percent  4. 7

Economic impact timing
The analysis concludes that existing fire protection inspection procedures

will result in the economic impact of hazardous labeling being experienced by
an affected firm within the 1st year of the regulation's implementation.
The decision path for affected firm will be:

TOTAL

TIME

5-8 MONTHS

3-6

MONTHS

1 MONTH

1 MONTH

MAX OF

10 DAYS

I.

- DATE OF REGULATION IMPLEMENTATION

- 1st VIOLATION CITATION BY INSPECTION
OF LOCAL FIRE PROTECTION AGENCY

FOLLOW-UP INSPECTION

GRACE PERIOD FOR UNDERTAKING
COMPLIANCE BEGINS

AVE. $200/DAY FINE IMPOSED FOR NON-
COMPLIANCE

GO OUT OF BUSINESS
IMPACT

DECISION
POINT

UNDERTAKE CONSTRUCTION TO BRING
EXISTING FACILITIES INTO COMPLIANCE

APPENDIX F
SHELL DEVELOPMENT CO.,

Houston, Tex., January 15, 1976.
Mr. MORGAN G. WHITE,
Houston, Tex.
DEAR Mn. WHITE: This is in response to your visit on January 6, 1976 regard-

ing the evaporation rate of styrene alone and in admixture with polyster resins.
As pointed out by Mr. E. C. Larson, our conventional volatility measurements
are made on solvents only using the Shell Evaporometer (automatic recording)
using a filter paper for the evaporating surface. This surface is not applicable
for resin solutions. In these instances the filter paper is replaced with an alumi-
num foil container 12mm X 4mm X 2mm (lwd) and the sample size is approxi-
mately 0.09 ml instead of 0.70 ml as used for solvents on filter paper. Otherwise
the operating conditions are unchanged.
The evaporation data for styrene is given in Table 1. Data for the resin solu-

tions ( samples supplied by Mr. Louis Dehmlow of Great Lakes Solvents, Chicago,
Illinois) are shown in Table 2 along with comparable results for styrene only
and normal butyl acetate (99 percent purity). The "label" identity of the poly-
ester solutions is given in Table 2. You will note that we measured the non-
volatile content of the samples in order to calculate the evaporation loss based
on the percentage of volatiles present. Since the evaporation rates were so slow
we did not carry the tests to completion and expressed the percentage evaporated
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for the first five hours. The evaporation data in Table 2 are compared graphically
in figure 1.
Our Setaflash measurements (ASTM D 3273-73) showed that all five resin

solutions and styrene had flash points below 100° F. We did not establish the
exact flash points.
We trust that this information is satisfactory for your purposes.

G. W. EDWARDS,
(for R. E. Young).

Enclosures.
TABLE 1.-EVAPORATION CHARACTERISTICS OF STYRENE I

SHELL THIN FILM EVAPOROMETER
Test conditions:

Temperature  25° C.
Relative humidity  0-5 percent.
Airflow   21 1/min (4 cu ft/min).
Substrate  9 cm Whatman No. 4 Filter Paper.
Sample size  0.70 ml.

% evaporated

Evapora-
tion time,
seconds

10 102
20 200
30 300
40 400
50 500
60 600
70 700
80 805
90 2 915
95 985
100 1,120

I From MC/B, stabilized.
2 Normal butyl acetate (99 percent purity) has a 90 percent evaporation time of 470 seconds.

TABLE 2.-EVAPORATION CHARACTERISTICS OF SOLVENT FROM POLYESTER SOLUTIONS-
SHELL EVAPOROMETER

Test conditions:
Temperature 
Relative humidity 
Airflow 
Substrate 

25°C.
0-5 percent.
21 1/min (Y, cu ft/min).
Aluminum foil vessel, 12X4X2 mm.

Sample identity (1) (2) (3) (4) (5) NBAc Styrene

Nonvolatile content, % w 59.9 72.2 67.2 54.5 66.9 0 0
Total sample, mg 94.0 100.0 99.0 96.5 98.3 (1) (1)

Volatiles in sample, mg 37.7 27.8 32.5 43.9 32.5 74 80

Percent by weight volatile evaporated

Evaporation time, hours:
1_  18.6 9.4 20.6 19.4 3.4 72 40
2_  21.2 10.8 27.7 25.1 4.6 (2) 70
3_ 22.5 13.7 33.8 30.0 5.2  96
4_  24.1 15.5 40.0  5.8  (9
5_  25.7 16.2 43.1  

1 0.09 ml.
2 100 percent in 1.6 hr.
100 percent in 3.1 hr.

Sample identity:
(1)= COREZYN 277W from commercial resins, division of I nterplastics Corp., Minneapolis, Minn.
(2)=COREZYN 1032 1B from commercial resins division of I nterplastics Corp., Minneapolis, Minn.
(3)=GC E-2119 from commercial resins division of Interplastics Corp., Minneapolis, Minn.
(4)=GR 12275 from W. R. Grace, Jacksonville, Ark.
(5)=G R 643 from W. R. Grace,J acksonvi Ile, Ark.

N BAc= Normal butyl acetate, 99 percent purity.

Styrene=Stabilized styrene from NC/B.



REPORT OF EVAPORATION RATE STUDY

Evidence has been submitted in the past1 to support the contention that the
degree of hazard presented by substances with flash points above 60 F° and more
importantly those above 80 F° is relatively minor as the causal agent in the
initiation of accidental fires and explosions. It has been pointed out that the
rate of evaporation plays in important part in the fire causing potential of a
substance. In addition, viscosity must also be considered when the evaluation
of hazard is undertaken. In the case of a leak or pill, a viscous liquid will
not spread as far or as rapidly as a low viscosity material and will therefore
be easier to confine. The viscosity also retards the rate at which volatile mate-
rials escape from a mixture.
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The following information and attachments are presented to support the posi-
tion taken by the Special Committee of Suppliers to the Reinforced Plastics
Industry, in regard to the classification of polyester resins as flammable liquids.
Reported, are tests on n-butyl acetate (nBa), styrene (sty) and five com-

mercial products consisting of polyester resin-styrene mixtures. In end use
applications the mixture is catalyzed and the reactive diluent styrene reacts
with the polyester and forms a solid material. In the absence of an added
catalyst the styrene will slowly release from the mixture to the atmosphere or
to the air space in a containing vessel. In a closed container of polyester resin
the concentration of styrene will reach equilibrium and at a temperature of
about ninety degrees F°, will flash when tested by the closed cup method. In
the open air, with only a slight movement of air over the surface of the viscous
fluid the vapors will not ignite at 90 F° unless the surface of the liquid is ac-
tually touched by the ignition source. Once ignited the mixture will continue
to burn with a very smokey flame which is very easily extinguished by the use
of water. Styrene in the pure form is lighter than water and will float on the
surface and is more difficult to extinguish. The resins are heavier than water
and can be flooded. The rate at which styrene escapes from the polyester mix-
ture has been determined by a modification of a procdure developed by the
Shell Development Company, Houston, Texas. The method was originally de-
veloped to study the evaporation rates of solvents used in the surface coating
industry.
The method as used for free flowing solvents employ a Whatman filter paper

9 cm in diameter which provides both sides of a 63.3 cm' surface or 127 cm'
evaporation area. Tested in this manner, nBa and styrene evaporate at 0.918
and 0.487 milligrams per second per 100 cm' respectively. This gives a relative
rate of evaporation sty/nBa of 0.528. Measured by the modified method which
employs a 12mm x 4 mm x 2 mm (1wd) aluminum foil container (0.48 cm' area)
to make possible a controlled area exposure for viscous substances, the rates
were determined to be 3.08 and 1.85 mg/sec/100 cm' giving a relative evapora-
tion rate sty/nBa of .600 which is in rather good agreement considering the
fact that the area of exposure differs by a factor of 205. The difference in the
measured rate between the two modifications undoubtedly results from auto-
cooling and heat transfer factors.
It should be noted that the tests were conducted at 25 C° (77 F°), approxi-

mately 13 F° below the flash point of styrene. It is acknowledged that the
rate of evaporation would be higher if measured at 90 F° and as a result the
time required to generate a L.E.L. level would be less but not significantly.
Whatever the exact rate might be, the relative rate when compared with the
neat solvent would not change.
Fig. 1 reveals graphically the differences in evaporation rates. nBa is com-

monly used as the reference material for this property. The retarded rate of
evaporation is plainly evident for the resin mixtures. From the data in Table
2 the milligrams of volatile material evaporated per second per 100 cm' can be
calculated by the following formula:

mg of sample X percent loss
X 100= mg/sec/100cm2 (ER)

time in seconds. X cm2

By dividing (ER) into the milligrams per liter required to generate a flam-
mable concentration of a given substance in the 10 cm layer of air immediately
above the 100 cm' area, one obtains the number of seconds required to create
a fire hazard 4 inches above the surface of the substance—assuming complete
mixing in the liter volume and in the complete absence of air movement! These
values, ranging from 94 to 731 seconds for the 5 polyresin mixtures, compared
to 25 seconds for styrene, clearly suggest that the vapors of styrene-polyester
resins studied will not "travel" to a source of ignition under ordinary conditions
of air movement, the source of ignition must be brought to the surface of the
solution!
The calculations and values obtained are shown on the attached Appendix A.

This information, demonstrating the reduced hazard of the styrene polyester
resins, provides the justification for further consideration of exemption under
the flammable liquids labeling regulation. It would appear appropriate to intro-
duce viscosity and rates of evaporation as properties to be considered in fire
hazard evaluation and labeling requirements.

Respectfully submitted.

75-241-78 5
NORMAN G. WHITE, Ph. D.
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CALCULATIONS
n-Butyl Acetate:

Mol Wt. 116.
L.E.L. 1.7 percent=17,000 ppm.
1 ppm=0.00474 mg/liter 17,000 X 0.00474=80.58 mg/1 at the flash point

(L.E.L.).
Styrene:

Mol Wt. 104.
L.E.L. 1.15=11,000 ppm.
1 ppm=0.00425mg/1 11,000 X 0.00425=46.75 mg/1 at the flash point

(L.E.L.).

Thin Film Evaporation Rate at 90 percent evaporated (values from table I) :

NBA
(0 
gr. wt evaporated 

sec470 
cm2

X = 0.00918 mg/sec X 100= 0.918 mg/sec/100cm2
.7X 0.872X 0.9)- 127.2

Sty. ( 0.7 X 0.9X 0.9) -2-915- X 127.2= 0.00487 mg/sec/cm' = 0.487 mg/sec/100cm2

Relative rate of Evaporation Sty/nBA=.528

Aluminum foil Container Evaporation rate at 3,600 seconds (from table II) :

nBA (74 X 0.72 ) /3,600 X 0.48=0.0308 X 100=3.08 mg/sec/100cm2

Sty/ ( 80 X 0.40) /3,600 X 0.48=0.0185 X100=1.85 mg/sec/100cm'

Relative rate of Evaporation Sty/nBA .600.

Spl. No. Milligram
Percent

evaporation Sec X 0.48cm2
Milligram/

sec/100cm2 Sec to L.E.I.

I 37.7 O. 186 (3, 600X0. 48) 0.4058 115
2 27.8 .094 1728 .1512 309
3 32.5 .206 1728 .3874 120
4 43.9 .194 1728 .4928 94
5 32.5 .034 1728 .0639 731
nBa 74.0 .72 1728 3.08 26
sty 80. 0 .40 1728 1. 85 25

[The following information was referred to on p. 14:]
Question 1. It has been 2 years since the Department of 'Transportation pro-

posed the consolidation of Hazardous Materials Regulations.
(a) Describe why the DOT endeavored to consolidate these regulations.
(b) What is the status of this rule making proceeding and why has it taken

so long?
(c) What actions, if any, has the Department taken to expedite this rule

making proceeding?
(d) When will action be complete on this docket?
Answer. (a) The purpose of the consolidation of the Department's Hazardous

:Materials Regulations is to provide a single volume of regulations which in its
format will present uniform and easily understood requirements for shippers
and carriers of hazardous materials. All of these regulations except for those
dealing with bulk shipment by vessel will now appear in Title 49 rather than in
Titles 14, 46, and 49.
(b) The rule making activity identified as Docket HM-112 is very complex and

consolidates in excess of 1,400 pages of regulations. The several thousand com-
ments to this docket, which are quite voluminous, were considerably varied and
require detailed study. Rule making is now in the final stages of refinement and
submission to the Federal Register for publication is anticipated within the next
30 days.
(c) In order to accomplish the necessary revisions to regulations and to achieve

compatibility of the requirements for all four modes of transport, the Bureau has
devoted a major part of its regulatory development effort to this activity. This
includes the temporary reassignment of personnel within the Office of Hazardous
Materials Operations and close liaison with representatives of the modal admin-
istrations and the Office of the Assistant General Counsel for Materials Trans-
portation Law.
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(d) Publication in the Federal Register is expected before April 1, 1976.
Question 2. Please list all Hazardous Materials Regulations which have been

promulgated under Title I of P.L. 93-633.
Answer. 1. HM-127—Exemption procedures (40 FR 48466, 3/15/75).
Public hearings. 8/26/75 Washington, D.C. ; 9/3/75 Anchorage, Alaska.
HM-127, Amendment 1—Technical and clarifying changes to exemption pro-

cedures (40 FR 56442, 12/3/75).
HM-127 Amendment 2—Requiring foreign applicants for exemptions to desig-

nate U.S. agent for service of process (41 FR 7509,2/19/76).
2. FAA (Docket No. 14249 Arndt. No. 103-24) Carriage of RAM on Passenger-

Carrying Aircraft (40 FR 17141, 3/17/75).
Public Hearing 1/20/75 prior to notice.
Public Hearing 2/27/75 after notice.
3. MTB-1—MTB Rulemaking Procedure (40 FR 31767, 7/29/75).
*4. HM-131—Proposed Inspection and Monitoring Requirements for Radio-

active Materials (40 FR 57688, 12/11/75).
Question 8. (a) Why did the Department choose to consolidate the regulations

and transfer them to the new Act simultaneously rather than to transfer the
regulations en masse and then to consolidate them?
(b) Doesn't this mean that the enforcement provisions and sanctions avail-

able to the DOT in Title I of P.L. 93-633 cannot be used until the regulations
have been transferred?
(c) Couldn't this transfer have occured by a simple notice in the Federal

Register indicating that such a transfer was to take place? If so, why was this
not done?
Answer. (a) The Department has not attempted to simultaneously consoli-

date and reissue the existing Hazardous Materials Regulations.
The consolidation rule making, identified as Docket No. HM-112 was published

in January 1974. DOT efforts with regard to the HM-112 rule making began
in 1971.
By July 1975, when the reorganization within DOT to implement the pro-

visions of the HMTA was completed, a vast amount of time by both the De-
partment and the affected public had already been invested in the HM-112
rule making. Because of that time and because further delay of the rule making
would have major consequences on persons associated with all modes of trans-
portation, the MTB considered finalizing of HM-112 to be its foremost priority.
Upon completion of HM-112 it was the MTB's intention to immediately move

to reissue the consolidated regulations under the authority of the HMTA and
develop procedural regulations to implement certain provisions of the Act.
(b) Because of conforming amendments to 46 U.S.C. 170 and 49 U.S.C. 1471

and 1472 provided for by the HMTA, the enforcement and sanctions provided
for by the Act were available when the transportation of hazardous materials

involved air and water modes, despite the fact that the air and water regulations
had not been reissued under the authority of the HMTA.
On the other hand, highway and rail regulations would have to be reissued

under the authority of the HMTA, before the enforcement and sanctions provided

for by the Act, could be used for violations of those regulations.
(c) Yes. The answer to question 3(a) explains why a notice of reissuance was

not published in the Federal Register. The following is an update on the subject

of reissuance: Because of the delay in finalizing the rule making in Docket

HM-112 the MTB has decided to treat the reissuance of existing hazardous

materials under the authority of the HMTA independent of the completion of

HM-112. The Bureau has drafted a notice of proposed rule makin€, on the subject

reissuance and after the necessary concurrences are acquired, the notice will be

published in the Federal Register. It is expected that a 30-day period for public

comment will be provided. After the comments are considered, a final rule will

be published with a 30-day delay on the effective date.
Question 4. In hearings before the House Government Operations Committee

on October 8, 1975, a DOT official was quoted as stating that about 75% of the

shipments examined in air terminals in 1975 were in violation of the hazardous

materials regulations.
(a) Why?
(b) What steps is the Department taking to insure greater compliance?

(c) How would you evaluate the degree of compliance with existing hazard-

ous materials regulations by the other modes?

*Question 2 deals with regulations promulgated under Title I of Public Law 
93-633

and HM-131 has been published as a Noti re of Proposed Rule Making under t
hat Title.
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(d) Has the Department acquired a safety inspection capability commen-
surate with the magnitude of the hazardous materials shipments to date?
(e) What percentage of hazardous materials shipments are monitored?
(f) One of the purposes of Title I of P.L. 93-633 was to consolidate enforce-

ment of the hazardous materials regulations so that they may be better coordi-
nated by the Secretary. How has this new authority been applied in upgrading
enforcement activities, particularly with respect to intermodal shipments?
Answer. (a) The 75% figure quoted in the October 1975 hearing was based

on a series of inspections conducted much earlier. Often overlooked by those
who like to quote that figure is the fact that DOT inspectors are trained to
seek out, inspect and record shipments which, based on their experience and
knowledge, are the ones most likely to involve a violation and not waste time
with shipments which in all probability are in compliance. To record all ship-
ments observed would be very time consuming and an unnecessary utilization
of manpower. It should also be recognized that the October 8 quote was offered
by a representative of an organization which was deeply involved in litigation
relating to the same general matter.
(b) DOT is continuing its training seminar program with greater emphasis

on shipper education. The number of seminars will be increased this year.
MTB has created a Compliance Branch in the headquarters of OHMO. It
consists of a Chief and three Compliance Inspectors that are performing field
inspections on a monitoring basis at shipper and container manufacturers'
facilities.
By amendments to the Federal Aviation regulations dated February 4, 1975,

which became effective on March 7, 1975, new responsibilities with regard to
certification and inspection of hazardous materials shipments were placed on
air carriers. ( See FAA Docket No. 13668; Amendment No. 103-33). The thrust
of the amendments is to require the air carrier to accept for shipment only
those hazardous materials packages which have been certified by the shipper to be
in compliance with regulations and which have been inspected by the air carrier
to assure package integrity and compliance with regulations.
It is believed that these new air carrier requirements have played a major

role in causing the marked improvement in 1975, on the part of shippers, freight
forwarders, and aircraft operators in complying with hazardous materials
regulations. Even though the number of hazardous materials inspections has
increased 51 percent since 1974 (13,724 in 1975 vs. 9,053 in 1974), the number
of enforcement actions is down by 20 percent. In addition to the new air carrier
requirements discussed above, this improvement in compliance is attributed
to the more extensive education and surveillance program and to a 51% increase
in civil penalties collected (an average of $1,951 per civil penalty in 1975 vs.
$1,291 per civil penalty in 1974) .
(c) The MTB has not yet performed a compliance overview of the trans-

port modes. However, a review of the inspections and violations reported
shows an improvement. Specifically, the FAA attributes a 20% increase in
compliance to increased education and surveillance programs and to an increase
in the civil penalty assessments. The FRA in 1975 raised by 50% the number
of hazardous materials inspections performed in 1974 (3,832 vs. 2,514).
(d) As with any regulatory agency, an increase in inspection efforts will

result in a higher level of compliance. The MTB bases its inspection efforts
on experience, and anticipates that additional inspection resources may become
necessary.
(e) Our best estimate is that less than 1% of all shipments are monitored

by DOT inspection forces.
(f) The Secretary has delegated to the MTB all hazardous materials rule-

making authority except that pertaining to bulk shipments by vessel, which
is exercised by the Coast Guard. He has also delegated to the MTB enforce-
ment responsibility with respect to container manufacturers and with respectto intermodal aspects of shipper activities. As mentioned in (b), a ComplianceBranch has been formed to carry out this function. The Branch has recentlycompleted a preliminary analysis of shipper and container manufacturer com-pliance with the hazardous materials regulations. The findings of that analysiswill be one factor in determining future MTB efforts with respect to its enforce-ment responsibilities.

Question 5. A problem with the hazardous materials regulations that many
carriers have emphasized has been the complexity and changing character of
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the regulations. What has the Department done in the past and what plans does
it have for the future to simplify the regulations?
Answer. Since becoming responsible for the safety regulation of hazardous

materials transportation in 1967, the Department has endeavored in its rule
makings to simplify the content of the regulations. This has been a difficult task
in view of the history of the development of the regulations which the Depart-
ment inherited from the ICC. In addition, the organizational structure of decen-
tralized responsibility for hazardous materials activities that existed in the
DOT prior to the establishment of the MTB had, by its very nature, frustrated
any attempt at simplification. The recent effort at consolidating the regulations
for all modes into Title 49 is the most significant step thus far at simplification.
Following this, a major restatement and reorganization of the regulations will
follow, which will complete the transition to a more simplified, cohesive set of -
regulations. It is, in fact, because of the complexity of the regulations as they
came to DOT and the MTB and our desire to minimize the number of times that
carriers and other users will have to experience changes of character en route
to a consolidated and simplified set of regulations that we are being so careful
and deliberate in finalizing HM-112.

Question 6. On June 25, 1975, the Federal Register announced the termination
of a proposal on the Hazard Information System (Docket HM-103) because
of adverse comments from many interested parties.
(a) •What is the status of the Department's efforts to establish a Hazard

Information System?
(b) Describe the relationship, if any, between the Hazard Information Sys-

tem and HM-112.
(c) Summarize the criticisms that were levied against the proposal containing

HM-103 which were terminated on June 25, 1975.
(d) What alternatives are now available to the Department with respect to

hazard information systems? Please provide the Committee with the Depart-
ment's anticipated rulemaking plans on this important subject (e.g., by what
date will such a system be promulgated? By what date will such system become
effective?)

Answer. (a) On the same day (June 25, 1975) the proposal concerning the
Hazard Information System was dropped from Docket HM-103, a new notice
soliciting comments concerning the merits of various hazard information sys-
tems, was published in the Federal Register. The notice was designated Docket
No. HM-126 and reflected the Department's position that, despite the termina-
tion under Docket No. HM-103, there is still a sufficient need for the develop-
ment and implementation of an effective hazard information system.
In that notice, the characteristics of various hazard information systems were

made available for public comment. The comment period was scheduled to close
November 5, 1975, but as the result of public requests, the comment period has
been extended to March 25 of this year.
(b) There was a distinct relationship between the Hazard Information System

proposed in Docket HM-103 and Docket HM-112. However, these two dockets
were designed so that the termination of the proposed HI System would not
preclude the continued work and publication of HM-112. The direct relationship
of the HI System and Docket HM-112 was the association of named hazardous
materials with appropriate two digit numbers to identify the hazards of mate-
rials and the numbers could then be affixed to the appropriate placards and
labels. This precluded the shipper or carrier from determining the hazards.
(c) A copy of June 25. 1975, Federal Register document that terminated that

portion of Docket No. HM-103 dealing with hazard information systems is at-
tached. The blocked-in portions of that document are in response to Question
6(c).
(d) A copy of the proposal under Docket No. HM-126 is attached in response

to that portion of the question relating to hazard information system
alternatives. In response to the committee's questions regarding rulemaking
plans and effective dates, definite responses cannot be given at this time. The
scheduled closing date for comments to HM-126 is March 25, 1976. Because the
subject of hazard information systems has evoked much public interest and
controversy, and because HM-126 invited interested persons to discuss hazard
information systems and evaluation criteria not discussed in the notice, it is
not only difficult to predict the time required to review these comments, but also
the appropriate next step in the rule making process.
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[Attachment to question 6(c)]

DEPARTMENT OF TRANSPORTATION

HAZARDOUS MATERIALS REGULATIONS BOARD
WASHINGTON, D.C.

What has become clear to the Board as a result of the oral and written com-
ments is that there is a definite lack of agreement among the carrier and shipper
industries affected, emergency response personnel, and the general public as to
the merits of the HI System. Disagreement arises with assertions that the sys-
tem is too complex its economic burdens are too great, the HI numbers do not
adequately communicate hazard information, and that other hazard commu-
nication systems need to be evaluated by the Board and made available for
public comment.
The assertion of complexity is based on the assumption that any system must

be workable from the standpoint of carrier and shipping industry personnel to
assure a high degree of correct compliance. A large number of commenters stated
that the proposed HI System is not workable for this purpose with approximately
59 two-digit hazard information numbers to be applied according to specified
criteria to the 14 different placards envisioned by the proposal there has been
serious concern expressed whether proper affixment of the correct type and num-
ber of placards on a transport vehicle by either shipper or carrier personnel can
be achieved without massive education and re-education programs. The concern
with complexity is heightened when placarding of mixed load is considered.
The foreseeable economic burden of the proposed HI system is considered by

the Board as too great in light of the division over the merits of the system
and is of special concern because of the present economic situation. Again in
terms of the economic quetsion, it has been expressed that the international im-
plications of any unilateral U.S. action are enormous. It has been stated that it
is economically essential that whatever system we adopt be either adopted by
the United Nations or be compatible with the U.N. System (still under
development).
Doubts have also been expressed about whether the two-digit Hazard Informa-

tion Number adequately communicates hazard information. The reliance on
Hazard Information Cards in addition to the two-digit number to communicate
potential hazard and emergency response actions is a major concern. The concern
centers around the logistics of supplying all emergency personnel with Hazard
Information Manuals (containing hazard information cards or pages) and the
assumption that the manual would be available when needed. Some persons be-
lieve that the logistics of supply would be next to impossible and that it is inane
to assume availability of the manual when needed. It has been asserted that
because the first digit •of the two-digit HI number indicates only the United
Nation's primary hazard and because the second digit does not relate to the first
and does not have a constant meaning, the HI number offers no additional in-
formation over that provided by non-numbered labels and placards without the
manual.
The rail industry has pointed to the failure of the HI System to give direct

warning of the hazard of containment rupture which they consider a greater
hazard in rail transportation than toxicity or corrosiveness. They object to the
necessity of emergency response personnel having to get close enough to a tank
car in order to read the HI number so that they can determine from the manual
the potential hazard and the appropriate emergency response.
Several commenters have also cited examples where the information provided

in the manual relative to the HI numbers assigned to certain materials gave in-
accurate (and potentially dangerous) emergency response information.
The lack of agreement on the merits of the HI System also stems from the

fact that several alternate hazard communication systems have come to the
attention of the Board since publication of Docket No. HM-103. There has been
a call for further Board evaluation of these systems and an opportunity for
public review and comment on them,
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[Attachment to question 6 (d) ]

DEPARTMENT OF TRANSPORTATION

HAZARDOUS MATERIALS REGULATIONS BOARD

WASHINGTON, D.C.

[49 CFR Parts 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183,
184, 185, 186, 187, 188, 189]

[Docket No. HM-126]

HAZARD INFORMATION SYSTEMS

Request for Comments

The Hazardous Materials Regulations Board (the Board) is soliciting com-
ments concerning the merits of various Hazard Information Systems (HI-Sys-
tems). The Board believes there are deficiences in the hazard communication
requirements of its regulations and that a HI-System may be necessary to pro-
vide for the adequate communication of hazards of materials in transportation.
Some of the benefits that could be derived through implementation of a HI-
System are:

1. Recognition of multiple hazards of individual materials;
2. Recognition of multiple hazards of mixed ladings ; and
3. Provision of stringent information whereby fire fighting and other emergency

response personnel can acquire immediate information to make better informed
judgments on how to handle emergency situations.
By publication of a notice in this issue of the FEDERAL REGISTER (40 FR 26687)

the Board has announced termination of further consideration of the use of two
digit numbers to identify the hazards of materials during transportation under
Docket No. HM-103; Notice 73-10. The Board also stated that there is still
sufficient need for development and implementation of an effective hazard infor-
mation system and made reference to the hazard information systems and criteria
included in this advance notice for public comment.
The Board believes that in analyzing various HI-systems it is obvious that,

even though they are intended to achieve the same end result, i.e., convey emer-
gency response information, they pursue several different routes or philosophies
by attempting to provide (1) information concerning the hazards of a material,
(2) information concerning the hazards of a material in combination with the
degree of risk involved; and (3) information concerning the actions to be taken
during an emergency response situation.
The systems discussed in this notice incorporate these basic philosophies to

different degrees and for reasons that can be atributed, at least in part, to the
economic, social and/or industrial structures of a particular nation, and the
authority or interest advicoating them. The differences in these philosophies are
both subtle and obvious, and they lead to analytical difficulties in choosing criteria
by which to evaluate the various systems.
The Board believes that the following criteria, though not necessarily inclu-

sive, are factors to be considered in the evaluation of hazard information
systems:

1. Capability of the general public to recognize the existence of the immediate
dangers presented by a material;

2. Presentation of information in a manner so that the general public will be
able to accurately transmit basic information to emergency response personnel;

3. Compatibility, intermodally and internationally;
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4. Capability of application to both bulk and non-bulk shipments;
5. Capability of functioning without use of a manual or other subsidiary

documents;
6. Capability to meet the needs of emergency response personnel, carriers,

shippers, and the general public;
7. Capability of integration with documentation, packaging, and vehicle identi-

fication requirements to help insure accuracy;
8. Capability of implementation without undue economic burden on shippers

and carriers; and
9. Capability of indicating degree of hazard.
It is the Board's position that any alpha/numeric/symbolic hazard information

system adopted in the future be compatible with and adaptable to the placards
it adopts under Docket HM-103.
The following existing or proposed hazard information systems are summarized

in this notice:
1. The previously proposed DOT HI System.
2. The NFPA 704M System.
3. The RID/ADR System.
4. The HAZCHIM System.
5. A proposal by Union Carbide Corporation (similar to a proposal submitted

by Air Products and Chemicals Corporation).
6. A proposal by the U.S. Coast Guard.
7. The Canadian System (rail).
8. A proposal by the International Air Transport Association.
9. A proposal by Pennwalt Corporation.

THE DOT HAZARD INFORMATION

This system is based on two digit hazard information numbers on shipping
papers, package labels and vehicle placards as hazards communicators. A two
digit hazard information number would identify the primary and additional (if
any) hazards of a material. The first digit of a hazard information number is the
United Nations class number for the material and the second digit indicates
whether there are significant additional hazards. A zero indicates there are no
significant additional hazards.

There are approximately 59 hazard information numbers to identify materials
with hazards ranging from a single hazard, such as "Nonflammable Gas" with
the HI number 20, to five hazards for a material that is a "Flammable Solid" that
is also "Pyrophoric, Poisonous, Water Reactive and Corrosive" which would have
the HI number 47.
Defining criteria for each hazard and a specified precedence of hazards for

the assignment of hazard information numbers have been developed so a material
meeting a specific defining criteria will always be assigned the same hazard
information number—in most cases without review by a government agency. A
shipping paper containing the shipping name and classification of a hazardous
material would also contain its hazard information number. A package label and
a vehicle placard would bear the hazard information number in the lower corner.
An important element of the system is an Emergency Response Manual which

consists of a card for each hazard information number to identify the expected
health, fire and explosion hazards for each material. These cards also contain
suggested responses for use by emergency response personnel during the first
10 to 30 minutes of an incident involving hazardous materials in transportation
as well as suggested first aid actions.

NFPA 704 SYSTEM

The system identifies the hazards of the material in terms of three principal
catagories, namely "health", "flammability", and "reactivity" (instability ) ; and
indicates the order of severity numerically by five divisions ranging from "Four
(4)", indicating a severe hazard, to "Zero (0)", indicating no special hazard.
The information is presented by a spatial system of diagrams of a diamond

shape signal divided into four segments with "health" always being on the left;
"flammability" at the top; and "reactivity (instability)" on the right. Color cate-
gories for backgrounds are blue for "health" hazard, red for "flammability",
and yellow for "reactivity (instability)."
A fourth space in the diagram should be used to indicate unusual reactivity

with water, and is indicated by placing the letter "w" with a line through the
center ( w) in the space. The space may also be used to indicate other additional
information such as pressurized vessels, radioactivity, proper fire extinguishing
agent, or protective equipment required in case of fire or other emergencies.



69

The system for ranking degrees of hazard is based on re
lative rather than ab-

solute values. The system prescribes the number to be used
 in each category by

describing the effects of the material, in order of severity, i
n each category, i.e.,

health, flammability, and reactivity.

RID/ADR SYSTEM (EUROPE)

The RID/ADR System applies only to bulk transport by 
rail and highway

in Europe. It requires that in addition to a placard on the 
format of the U.N.

label, tank vehicles and rail cars must display an orange col
ored plate 30 cm

high and on it in black, two numbers, one above the other. 
The top number

may be either two or three digits and may or may not be 
preceded by the

letter "X". This is the Hazard Identification number. The s
econd number is

the United Nations Serial Number of the particular commodity.

The first figure of the Hazard Identification number indicates the 
primary

hazard as follows:
2. Compressed Gas.
3. Flammable Liquid.
4. Flammable Solid.
5. Oxidizer Material or Organic Peroxide.
6. Toxic Material.
8. Corrosive Material.

The second and third digits indicate secondary or tertiary hazards respec
-

tively as follows:

0. No Additional Hazard.
1. Explosion Risk. ,
2. Gas May Be Given Off.
3. Flammability Risk.
5. Oxidizer Risk.
6. Toxic Risk.
8. Corrosive Risk.
9. Risk of Violent Reaction from Spontaneous Decomposition.

When the first and second digits are the same, an intensification of the

primary hazard is indicated e.g., 33 indicates a highly flammable liquid, 66 indi-

cates a very dangerous toxic substance, etc. A refrigerated gas is indicated

by a hazard identification number of 22. The number 42 would indicate a flam-

mable solid which may give off a gas upon contact with water. The letter "X"

preceding a hazard idefttification number indicates that water should not be

applied to the commodity.
The hazard information number is established by the governmental authorities

for each material transported in bulk.

HAZOHEM SYSTEM (UNITED KINGDOM)

In an attempt to give to emergency services information which will enable

them to act independently of reference books and instructions, the "Hazchem

System" was developed. The basic principle of "Hazchem" is that it gives

direct information on the action to be taken by firemen and policemen and re-

quires no interpretation of information on hazards. The United Kingdom

accepts the system for international highway and railroad traffic.

The specified hazard identification panel is fire resistant and has an orange

reflectorized background on which appears two numbers. The top number gives

information on the hazards to be expected and the lower number is the United

Nations number by means of which the substance can be precisely identified.

The "Hazchem" code gives information under the following headings:

1. Firefighting media.
2. Personal protection.
3. Explosive risk.
4. Spillages.
5. Evacuation.
The "Hachem" scale gives information on the firefighting media to be used

by the use of the numbers 1, 2, 3, or 4, and information on personal protection,
explosive risk and spillage action by the letters PRST and WXYZ. Where the
policeman or fireman should consider the possibility of initiating the evacuation
of an area the letter E is added. Each fireman and policeman would carry a
durable card showing the "Hazchem" scale enabling him to translate letters on
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a transport vehicle into direct action, simple first aid measures appear on the
reverse side of the card.

"UNION CARBIDIE PROPOSAL

This proposal involves placarding, labeling and documentation to convey
hazard information. The placard would be rectangular in shape and would be in
two levels. The upper level would display the word "DANGEROUS" in 4-inch
high letters. The lower level would consist of 6-inch squares, each bearing a
hazard symbol within a diamond, accompanied by appropriate language associ-
ated with the hazard symbol. The system contemplates the addition or removal
of symbol squares, either by the use of sliding rail holders or self-adhesive
squares, as commodities are placed in or removed from the placard vehicles.
For empty unpurged vehicles, the "DANGEROUS" placard would be left visible,
with the word "EMPTY" displayed on the lower level.
Another proposed placard is diamond shaped similar to the placards pres-

ently used by rail carriers. This placard is proposed for both rail and highway
and consists of the word "DANGER" displayer diagonally across the placard.
The hazard symbols would be attached to the placard as proposed for the rec-
tangular placard. The reverse side of the placard would bear the words
"DANGER-EMPTY", for use on empty tmpurged rail cars or motor vehicles.
The labeling system proposed by Union Carbide would make use of the present

DOT labels used singly for commodities with a single hazard only, and multiple
labels for dual or triple hazard materials. As an alternative, single labels with
imprinted multiple symbols for dual hazard and triple hazard materials could
be utilized.
For shipping paper identification, Union Carbide proposes that for each haz-

ardous material entry, some distinctive letters, such as "HAZ", "DOT", or
be shown preceding the description. In addition, all of the hazard classi-

fications applicable to each material would be shown.
An emergency response manual is suggested by Union Carbide as a means of

furnishing supplemental information to emergency personnel. The manual
would be alphabetically indexed and cross referenced to all hazards and com-
binations thereof. The manual would be keyed to the language obtained from
the shipping documents, placards or labels.
The United States Coast Guard proposed a Hazard Information System as

an alternative to the HI System proposed in HM-103. In this approach, the
UN label or a placard incorporating the basic design of the UN label is used
to identify the primary hazard. A two digit number is applied to the lower
quadrant of the label or placard.
The first digit, a number from 1 to 5, indicates the relative degree of the pri-

mary hazard (i.e., the hazard identified by the label or placard). The first digit
of the hazard information number relates to the primary hazard as follows:

1. Low degree of hazard such as: Combustible liquids with flashpoint over
141°F; solid Class B poison, poisonous by ingestion only; corrosive solid, cor-
rosive to metals only.

2. Intermediate degree of hazard such as: Combustible or flammable liquid
with flashpoint between 73-141°F; liquid Class B poison, poisonous by ingestion
only; corrosive liquid, corrosive to metals only.

3. High degree of hazard such as: Flammable liquid with flashpoint between
—18°F and 73°F; Class B poisons, poisonous by inhalation or skin absorption;
corrosive materials, corrosive to skin.
4. Extremely high degree of hazard such as: Flammable liquids with flash-

points below —18°F or Reid vapor pressure above 27 PSIA with flashpointbelow 73°F; Class A poisons; pyroforic material.
5. Evacuate area, do not attempt to control fire or spill.
The second digit would indicate the secondary hazard of the commoditybased on the U.N. Class Number as follows:

2d digit: Meaning
0  No secondary hazard.
1  Thermal instability hazard.
2  Hazard resulting from gas evolution.
3  Flammable.
4  Flammable solid—dangerous when wet.
5  Oxidizer.
6  Poison.
7  Radioactive.
8  Corrosive.
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When no hazard information number has been published for a particular
commodity the shipper could determine a hazard information number based on
the above criteria. Prior to the initial shipment of the commodity, the shipper
would submit the number assigned plus supporting data to the Department of
Transportation for approval and subsequent publication in the Federal Register.
The shipper could ship the commodity under the hazard number he has deter-
mined until such time as the final determination of the number is published by
the Department.
Placards on vehicles containing mixed lading bearing different hazard infor-

mation numbers would bear the hazard information number derived as follows:
1. The first digit would be the highest first digit of all the hazard informa-

tion numbers on the commodities within the vehicle.
2. The second digit would be one of the second digits of all the hazard

information

CANADIAN SYSTEM.-HAZARD INFORMATION-EMERGENCY RESPONSE FORM,
CARLOADS

Carload, trailerload, and containerload shipments of dangerous commodities,
as defined in regulations, originating in Canada would be accompanied by
a Hazard Information—Emergency Response Form which would be furnished
by the shipper to the carrier and which would accompany the car, trailer, or
container from the shipper's siding to the consignee's siding.
When multi-unit shipments of a single dangerous commodity are made from

one shipper at point of origin to one consignee at one destination, one only
Hazard Information—Emergency Response Form would accompany each such
shipment, and a list of the car numbers would be shown thereon.
In the case of compartmentized tank cars loaded with more than one regu-

lated commodity, a separate response form would be required for each com-
modity and its location in the car indicated in the appropriate block provided on
the form.
The Emergency Response Form would include information on the potential

hazards of the commodity under the headings:

Fire Health
Explosion

Immediate Action Information would be included under the headings:
General
Fire

Spill or Leak
First Aid

The shipper modifies the potential hazard and immediate action information
sections where necessary by adding or deleting instructions applicable to the
particular commodity being shipped.
In addition, the response form provides the following information:
1. Placard endorsement.
2. Car initials and number.
3. Consignee.
4. Destination.
5. Routing.
6. Proper shipping name.
7. Classification.
S. Placard notation.
9. Date shipped.
10. Shipper.
11. Shipping point.
12. Weight or volume.
13. Shipper's certificate.
14. Emergency telephone number.

IATA SYSTEM

The system identifies the hazards of the material by a two digit number,
with the first digit, which corresponds to the United Nations Class number
identifies the main danger; the second digit, which is an arbitrary figure,
indicates subsidiary risks. The second digit would be zero (0) if there were no
subsidiary risk.
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The information is presented in a spatial system of diagrams on a rectangular
shaped placard divided into three segments, with the primary hazard number
always on the bottom left, the secondary hazard number or numeral always on
the bottom right. The system provides for a barred "W" in the top portion to
indicate reactivity with water. Background colors indicate the following: Orange
for first group of each class, white for the second group, and green for the third
group, with blue provided for the barred "W".
The system suggests placing the appropriate danger labels next to the plac-

ard to make the system more explicit.
The system calls for a "simple rigid card" to be carried by emergency re-

sponse personnel concerning actions which should be taken from the hazard
communication.

PROPOSAL BY THE PENNWALT CORPORATION

The system involves labeling, placarding, and documentation as a means of
hazard communicators, and is predicated upon the establishment of an "Order ofImportance" listing of hazard classifications in which one classification precedesin degree of severity, those which follow it. The assignments are as follows:1. Explosive materials.
2. Compressed gases.
3. Flammable liquids, combustible liquids, flammable gases.
4. Flammable solids.
5. Oxidizing agents.
6. Poisonous materials.
7. Radioactive materials.
8. Corrosive materials.
9. Miscellaneous materials not covered by any other classification but of suffi-ciently dangerous character that some means of warning should be displayed.The corresponding primary hazard number would be printed in the spaceprovided on labels of design similar to the DOT HI System. If the productpresents multiple hazards, numbers corresponding to each of the additionalhazards would also be printed, with the primary hazards, in the space provided.Placards are of the general size and shape of present placards required forthe various modes of transportation by DOT regulations, with the appropria-ate label for the material, the shipping name of the material, the corresponding

hazard number (s), and the primary classification.
Documentation contains a column, of contrasting background, whose use isrestricted solely to entry of the hazard number (s) for each product listed, withthe shipping name and classification.
In order to assist interested persons in their efforts to understand the varioushazard information systems mentioned in this Notice, copies of all materialavailable to the Board concerning specific systems will be made available for

review or will be furnished to persons requesting such additional information.
Requests should be addressed to: Chief, Regulations Division, Office of Haz-
ardous Materials, Department of Transportation, Washington, D.C. 20590.

Interested persons are invited to give their views on these hazard informa-
tion systems or other hazard information systems not discussed in this Notice.
In addition, comments are invited relative to the evaluation criteria contained
herein or any other criteria that should be considered. Communications should
identify the docket number and be submitted in duplicate to the Secretary,
Hazardous Materials Regulations Board, Department of Transportation, Wash-
ington, D.C. 20590. Communications received on or before November 5, 1975
will be considered before further action is taken. All comments received will be
available for examination by interested persons at the Office of the Secretary,
Hazardous Materials Regulations Board, Room 6215 Trans Point Building,
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Second and V Streets, S.W., Washington, D.C., both before and after the closingdate for comments.

(18 U.S.C. 831-835; Sec. 6, Pub. L. 89-670, 80 State. 937 (49 U.S.C. 1655) ; TitleVI and Sec. 902(h) of Pub. L. 85-726 (49 U.S.C. 1421-1431, 1472 (h) ).)
Issued in Washington, D.C. on June 20, 1975.

J. A. FERRARESE,
Alternate Board Member for the

Federal Aviation Administration.
ROBERT A. KAYE,

Board Member for the
Federal Highway Administration.

ROBERT WRIGHT,
Board Member for the

Federal Railroad Administration.
J. V. OAFFERY,

Alternate Board Member for the
United States Coast Guard.

[FR Doc.75-16548 Filed 6-24-75 ;8 :45 am]

[Attachment to question 6 (d) ]

DEPARTMENT OF TRANSPORTATION

MATERIALS TRANSPORTATION BUREAU

WASHINGTON, D.C.

[Docket No. HM-126]

HAZARD INFORMATION SYSTEMS

Postponement of Date for Filing Comments

On June 25, 1975, the Hazardous Materials Regulations Board published a
Notice (40 FR 26688) under Docket No. HM-126 soliciting comments concern-
ing the merits of various hazard information systems. The closing date for filing
comments was November 5, 1975. On September 26, 1975, the date for filing
comments in Docket HM-126 was extended from November 5, 1975 to February
5, 1976 (40 FR 44336).

Several requests have been received from potential commenters who have
asked for additional time to make complete presentations based on information
and views obtained at various meetings. Since the purpose of the Notice was to
obtain as much information and as many viewpoints as possible, we believe that
additional time should be allowed for such a purpose. In consideration of the
foregoing, the date for filing comments on the Notice under Docket HM-126
is changed from February 5, 1976 to March 25, 1976.
(18 U.S.C. 831-835; 49 U.S.C. 1472(h) (1), 49 CFR 1 53(g) and (h) and para-
graphs (a) (1) and (a) (3) of App. A to Part 102)

Issued in Washington, D.C. on February 2, 1976.
ALAN I. ROBERTS,

Director, Officer of
Hazardous Materials Operations.
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[FR Doc. 76-3480 Filed 2-4-76 ;8 :45 am]

[Attachment to question 6 (d) ]

DEPARTMENT OF TRANSPORTATION

MATERIALS TRANSPORTATION BUREAU

WASHINGTON, D.C.

[49 CFR Parts 170 through 189]

[Docket No. HM-126]

HAZARD INFORMATION SYSTEMS

Postponement of Date for Filing Comments

By petition dated August 19, 1975, the Hazardous Materials Advisory Com-
mittee (HMAC), an independent organization under the aegis of the Transporta-
tion Association of America, has requested an extension from November 5, 1975
to January 5, 1976 of the comment period on various hazard information systems.
On June 25, 1975, the Hazardous Materials Regulations Board (the Board)

published a notice (40 FR 26688) under Docket No. HM-126 soliciting comments
concerning the merits of various hazard information systems. The petitioner
points out that development and preparation of comments in response to the
notice is a herculean task and in all fairness impossible to accomplish within the
time frame indicated in the Docket. Also, petitioner states that an extension of
time for study and comment now will lead to a sounder set of regulations.
In consideration of the petitioner's request, a portion of which is discussed

above, the comment period is extended from November 5, 1975 to February 5, 1976
for the submission of views and recommendations on hazard information systems
under Docket No. HM-126 as published (40 FR 26688) on June 25, 1975.
Interested persons are reminded of two statements made by the Board in the

June 25, 1975 issue of the FEDERAL REGISTER. One was, "All other proposals made
under Notice 73-10, including revisions to the placarding requirements, are still
under active consideration by the Board" (Docket HM-103; 40 FR 26687) and the
other, "It is the Board's position that any alpha/numeric/symbolic hazard infor-
mation system adopted in the future be compatible with and adaptable to the
placards it adopts under Docket HM-103" (Docket HM-126; 40 FR 26688). This
reiteration is provided in case there is some confusion relative to the various
systems described in the Notice under Docket HM-126, and the fact that it was
not the Board's intent to delay further the adoption of uniform placarding
requirements.
(18 U.S.C. 831-835, sec. 6 of Pub. L. 89-670, 80 Stat. 937 (49 U.S.C. 1655) ; Title

VI and sec. 902(h) of Pub. L. 85-726 (49 U.S.C. 1421-1431, 1472(h) )
Issued in Washington, D.C. on September 18, 1975.

ALAN I. ROBERTS,
Director, Offlce of

Hazardous Materials Operations.

[FR Doc.75-25698 Filed 9-25-75 ;8 :45 am]

Question 7. Section 107(a) of the Act requires that in the issuance of an exemp-
tion, the level of safety must be equal to or exceed the level of safety which would
have been attained if the petitioner were to comply with the regulations.
( a) Define the procedures which the Department follows to insure the proper

levels of safety in the transportation of hazardous materials under an exemption.
(b) Evaluate the quality of the risk analyses required to be performed with

each exemption application. What guidelines has the Department published to
assist applicants in preparing satisfactory risk analyses?
(c) To what extent does the Department evaluate and test the risk analyses for

accuracy as a predictor of real-world experience situations?
Answer. (a) Application for exemptions must be submitted in accordance with

49 CFR 107.103, 107.105 or 107.113, as appropriate. The information required for
a new exemption includes properties and characteristics of the commodity, and a
complete description of the packaging, including drawings, plans, calculations,
procedures, test results, etc. to support packaging integrity and to enable a com-
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parison to be made against prescribed DOT packaging requirements, as
appropriate.
(b) The applicant Is required to specify the proposed mode of transportation,

identify any increased risks that are likely to result if the exemption is granted,
and specify the safety control measures which are considered necessary or ap-
propriate to compensate for those increased risks. Based on this information,
any additional information which may be required by the Department under
Section 107.109(b), any information provided by commenters following publica-
tion in the Federal Register, and the Department's own expertise, knowledge
and overall evaluation a determination is made whether the proposed package
reasonably and adequately provides for safety in transportation and what, if
any, additional requirements are to be imposed if it Is granted.
(c) Applications for exemptions are essentially based on needs to accom-

modate (1) research and development; (2) new commodities; (3) improved
packagings ; (4) innovations in the operations of shippers, carriers, container
manufacturers; and (5) emergency conditions. An exemption is issued or
denied based on the merits of the request, including the justification thereof,
and the various safety factors involved. Shipping experience is required to be
submitted by the exemption holder upon application for renewal of an exemp-
tion. This must include a statement on the approximate number of shipments
made or packages shipped, the number of shipments or packages involved in
any loss of contents and, if no accidents have been experienced, a certification
to that effect. In addition, the applicant must revalidate the information
previously submitted in support of the original exemption.

Question 8. A large percentage of the exemptions requested and granted by
the Department of Transportation have been for alternative container designs.
(a) Why? Have the container specifications outlined in the Hazardous Ma-

terials Regulations kept pace with new technology?
(b) What mechanisms does the Department employ to insure that its regula-

tions, particularly those written in terms of design criteria, do not impede or
inhibit the development of new technology?

Answer. (a) Construction •requirements for DOT packaging are specific.
Little or no latitude was provided in the past for materials of construction, gauge
thickness, styles, closures, physical tests, etc. The DOT specifications for pack-
agings are technologically sound, but the specific nature of the design and
material oriented provisions have not kept pace with needs to implement novel
or otherwise new packaging methods. Experience relative to new or modified
packagings is primarily gained through the exemptions process.
(b) The mechanism which is currently employed to preclude the impedance

or inhibition of the development of new packaging technology is the exemption
procedure. New packaging designs may be used under exemptions and once
sufficient experience has been gained these designs are considered for incor-
poration into the regulations. In those instances where practical the Depart-
ment has incorporated performance-oriented standards in its regulations. Addi-
tionally, the Department has studies under way which are addressed to the
conversion of design criteria type packaging to performance-oriented standards.

Question 9. Most of the Department's hazardous materials regulations have
been written in terms of design criteria as opposed to performance criteria.
(a) To what extent is it technologically feasible and practical to write per-

formance rather than design standards for the transportation of hazardous
materials?
(b) What work has the Department of Transportation done to evaluate the

practicality of drafting its regulations in terms of performance rather than

design criteria? What are the long-range prospects for utilizing performance

rather than design criteria?
(c) The Energy Research and Development Administration has been doing

substantial work in the area of performance criteria. To what extent has the

Department of Transportation coordinated its efforts in this area with the

Department?
Answer. (a) The exact extent to which it is practicable to transform the

packaging regulations from detailed design requirements to a. performance-

oriented basis is still an open question. It does not appear feasible or desirable

to implement a 100 percent performance-oriented packaging system. In certa
in

areas, e.g., pressure cylinder specifications. It appears desirable to retain the

present detail for design and material specifications. In other areas, such as

drums and pails, performance-oriented specifications appear more desirable.
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For low-level hazard radioactive materials packagiag, a performance specifica-

tion has been applicable in the hazardous materials regulations since 1969.

( b) The Department is sponsoring several R&D programs aimed at recasting

certain of the present design-oriented packaging specifications into performance-

oriented specifications. These programs have been established on a class basis, i.e.,

drums and pails, boxes and cases and bags and carboys. A summary report of

the work performed by the Naval Surface Weapons Center (formerly N.
O.L.)

is available to the public as report No. TES-20-74-7, entitled "Development of

Performance-Oriented Specifications for Drums and Pails Used for Packaging o
f

Hazardous Materials for Transportation." The report on the work for boxes

and cases (by the Naval Air Development Center) and bags and carboy
s (by

the Naval Surface Weapons Center, should be completed by mid-1976 and late

1976, respectively. For the long range, we envision a continuing program 
utiliz-

ing staff resources to convert the above performance-oriented packaging

standards into regulatory applications. This work necessarily must progress

through the appropriate rule-making procedure process. Close coordination
 with

the related work of the United Nations Group of Experts is also required
. The

major part of the effort involves the correlation of the levels of performanc
e

for the required packaging to the severity of the hazards of the material to b
e

packaged and transported.
(c) Both the Energy Research & Development Administration (

ERDA) and

the U.S. Nuclear Regulatory Commission (NRC) utilize performance cr
iteria

in their packaging standards for packaging of fissile and large quantit
ies of

radioactive materials. The ERDA requirements in its ERDA Operating Manual

Chapter 0529 and NRC requirements in 10 CFR 71 are essentially identical to

those of this Department in 49 CFR 173.398(c). To this extent, therefore, the

Department has in the past and continues to coordinate its effort in this area as

well as other areas with those agencies.
Question 10. Title I of P.L. 93-633 defines a "hazardous material" as ". . . a

substance or material in a quantity and form which may pose an unreasonable

risk to health and safety or property when transported in commerce." (Emphasis

added) What has been done to incorporate the concept of "quantity and form"

into the Hazardous Materials Regulations? What long-term plans does the De-

partment have for incorporating this concept into the regulations?

Answer. The Hazardous Materials Regulations have used the quantity and

form concept since the early 1900's. For example, we recently implemented regula-

tions for combustible liquids, but only in quantities of 110 gallons or more per

container.
Question 11. To what extent does the Department of Transportation coordinate

and benefit from work done in the area of hazardous materials transportation by

other federal agencies, including the Department of Defense?
Answer. The Department of Transportation attempts to coordinate its work

in the transportation of hazardous materials whenever it appears that another

agency may be able to contribute beneficial information. In turn, the Department

extends this courtesy to these agencies.
Several agencies of the United States Government have some interest in the

safety of hazardous materials shipments and transportation. Those that play an

important role include: Defense, Treasury, Labor, Agriculture, Health Educa-
tion and Welfare, Maritime Administration, Postal Corporation, Consumer

Product Safety Commission, Energy Research & Development Administration,
Nuclear Regulatory Commission, and the Environmental Protection Agency.
Approximately 95% of all Department of Defense shipments are shipped via
commercial carriers and therefore are subject to DOT's regulations.

Question 12. To what extent are there conflicts in the jurisdiction of the
Department of Transportation with other federal agencies in regulating the
transportation of hazardous materials? What steps have been taken to resolve
these conflicts? Is Congressional intervention necessary in order to clarify the
jurisdiction of each of the respective agencies?
Answer. As discussed in response to Question (11), several agencies have some

interest in the safe transportation of hazardous materials and many have juris-
diction over some activity involving hazardous materials. The Department must
and does cooperate and coordinate with an agency that is developing regulatory
standards that contain possible conflicts with DOT standards. It is the desire of
the Department that all standards be as uniform as possible.
DOT personnel participate on the committees an advisory groups of other

agencies. The Department also occasionally participates as an interested party
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in proceedings bearing on regulatory standards promulgated by the Department
of Transportation.
At this time we do not see the need for congressional intervention to resolve

any jurisdictional questions between Federal agencies with respect to safety in

the transportation of hazardous materials.
Question 13. Section 106 of Title I of P.L. 93-633 authorizes the Secretary to

establish criteria for handling hazardous materials and to require the registra-
tion of individuals who engage in the transportation of certain hazardous
materials.
(a) To what extent has the authority to establish criteria for handling

hazardous materials been utilized by the Secretary?
(b) Under what circumstances do you plan to exercise this authority?
(c) To what extent has the Department utilized its registration authority?
(d) Under what circumstances will such authority be exercised?
Answer. (a) The criteria for the handling of hazardous materials which

§ 106 (a) authorizes the Secretary to establish may include, a minimum number
of personnel; a minimum level of training and qualification for such personnel;

type and frequency of inspection equipment to be used for detection, warning,
and control risks posed by such materials; specifications regarding the use of
equipment and facilities used in the handling and transportation of such ma-
terials; and a system of monitoring safety assurance procedures for the trans-
portation of such materials.
Although the authority of 106(a) has not yet been exercised, certain regula-

tions in effect prior to the HMTA and still in effect, as well as several out-
standing proposed rule makings, do concern themselves with the kinds of criteria
that § 106 (a) speaks to. For example:
(1) The FAA requires training programs for carrier personnel that handle

hazardous materials and has published FAA Advisory Circular 103-3 that pro-
vides an information guide for training programs.
(2) See answer to Question 4(b) for air carrier responsibilities with respect

to certification and inspection of hazardous materials shipments.
(3) Proposed inspection and monitoring requirements for radioactive ma-

terial shipments aboard aircraft have been published. (See 40 FR 57688,
12/11/75) This proposal specifies monitoring equipment.
(4) The existing regulations place a duty on each shipper and carrier of

hazardous materials to thoroughly instruct employees in relation to hazardous
materials regulations.
(5) The proposal with respect to hazardous information systems (Docket No.

HM-126; 40 FR 26688; 6/25/75) for the warning and control of risks posed by
hazardous materials is another example. These purposes are also served by the
Department's labeling and placarding requirements for hazardous materials.
(b) With respect to the establishing of criteria for handling of hazardous

materials, § 106(a) does not expressly require that public rulemaking procedures
must be followed before adopting such criteria. It appears that such authority
can be very useful in the development and dissemination of advisory instructions
and when necessary to ensure the safe handling of particular hazardous ma-
terials in specific circumstances where time precludes the normal rulemaking
process.
(c) The Materials Transportation Bureau has not exercised its registration

authority under § 106(b) of the HMTA.
(d) The burden of registration should not be imposed on any segment of the

public solely for the sake of registration alone. It recognizes, however, that
registration, as envisioned by the Act, has the limited purpose of identifying
those persons involved in a particular aspect of the transportation of hazardous
materials (this conclusion is supported by the Conference Report on the Act
which states, "The Secretary is not authorized to revoke or suspend any regis-
tration statement which is filed"). Before requiring registration the Bureau,
having limited resources, wants to insure that the benefits derived from a regis-
tration program warrant the time and resources required to develop and monitor
such a program.

Question 14. What procedures will DOT follow with respect to enforcement
actions? Have such procedures been announced in the Federal Register, and if
not, when will they be announced?
Answer. Under existing delegations of authority, the Commandant of the

Coast Guard and the Administrators of the FAA, FRA, and FHWA have been
given the responsibility to carry out the functions vested in the Secretary by

75-241--76 8
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Sections 109(a), (b), and (e), 110, and 111, of the HMTA relating to investiga-
tions, records, inspections, penalties, and specific relief, so far as they apply to
the transportation or shipment of hazardous materials by water, air, rail, and
highway.
Prior to the HMTA, the Coast Guard and the FAA had the authority to impose

civil penalties for violations of hazardous materials laws and regulations. Pro-
cedures for determining and assessing such civil penalties were also in place
prior to the HMTA. Prior to the HMTA, the FRA and FHWA did not have the
authority to impose civil penalties for violations of hazardous materials law and
regulations, but did have civil penalty authority with respect to other areas
within their regulatory jurisdiction. Procedures to implement that authority
were in place prior to the HMTA.
Recognizing that the civil penalty provisions of the Hazardous Materials

Transportation Act establish certain guidelines for determining and assessing
civil penalties, the existing procedures of the Coast Guard, FAA, FRA, and
FHWA can be used to implement those provisions to the extent they meet, or
are flexible enough to meet, the guidelines of those provisions.
The enforcement efforts of the Materials Transportation Bureau will pri-

marily be with respect to shippers and manufacturers of containers and pack-
aging materials destined for use in transportation of hazardous materials. Al-
though the Bureau has not yet promulgated procedures for use in its expected
enforcement functions, the Bureau has the intention to do so as soon as prac-
ticable after the reissuance of the existing Hazardous Materials Regulations.
(See discussion on reissuance in answer to Question 3 (e).)
Question 15. Does the Department plan to utilize the existing regional offices

of the Office of the Secretary for enforcement and education or will the hazard-
ous materials program establish its own network of regional offices? If such
regional offices will be established, what will be their responsibilities and what
will be their resource commitment?
Answer. The Materials Transportation Bureau will establish its own network

of regional offices when such offices are authorized.
The initial proposal for the fiscal year 1977 budget was for nine field offices,

five in the early part of fiscal year 1977 and four later in the fiscal year. Further
revision at the Secretary level indicated the proposed establishment of a
second set of four field offices later in the fiscal year should be deferred in 1977
while -MTB gains experience in the field force activity.
The president's 1977 budget proposed a continuation of the proposal provided

for by the Congress in fiscal year 1976 appropriations. Therefore, no field offices
will be established in light of the fiscal year 1977 budget as currently proposed
to the Congress; however, the MTB has established a compliance branch in the
Office of Hazardous Materials Operations for the purpose of monitoring the
compliance program of the Department.

Question 16. What mechanisms are used to utilize the accident reporting system
as a means of establishing priorities for new rule making activities?
Answer. The incident reporting system is useful in supplying information and

experience with respect to existing regulations and exemptions. The information
and experience can often lead to the conclusion that an existing regulation
should be amended or that new requirements are needed.
With respect to exemptions, the review of information and experience gained

from incident reports can be used to evaluate performance under an exemption.
This evaluation can be used to support decisions on renewal, termination, or sus-
pension of an exemptoin or a decision to provide by regulation what has in the
past been permitted only by exemption.
In addition to establishing priorities for rulemaking, the incident reporting

system can also be useful in promoting a more efficient and productive enforce-
ment effort.

Question 17. The Act defines "commerce" to mean "trade, traffic, commerce, or
transportation within the jurisdiction of the United States, (A) between a place
in a state and any place outside of such state, or (B) which affects trade, traffic,
commerce, or transportation described in clause (A)" (emphasis added). The
Act further provides for preemption of state hazardous materials regulations.
What steps has the Department taken to implement the new jurisdiction with
respect to hazardous materials transportation affecting commerce?
Answer. The operatoin of the pre-HMTA hazardous materials statutes and the

nature of rail, water and air commerce are such that, for all practical purposes,
any hazardous materials shipment by those modes is in 'interstate" commerce.
Therefore, only with respect to highway transportation does "intrastate" corn-

•••
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merce become a distinct consideration. In that regard, under Title 18, U.S.C.
831-835, the Department exercises jurisdiction over hazardous materials ship-
ments transported by any motor carrier engaged in interstate commerce. This
means that such carrier, when conducting intrastate commerce, was still subject
to the hazardous materials jurisdiction of the Department.
The Department for all practical purposes has had, prior to the HMTA, juris-

diction over all transportation, both inter and intra state, by air, rail, and water
modes. The many highway carriers that are not presently under DOT jurisdiction
because of limited authority under 18 U.S.C. 831-835 and that are determined to
be involved in activities affecting interstate commerce will be subject to such
jurisdiction when reissuance of the existing hazardous materials regulations
under the authority of the HMTA becomes effective.
Under the new Act, section 112(a) provides that any requirement of a State

or political subdivision thereof, which is inconsistent with any requirement in
the Act or a regulation issued under the Act, is preempted. There have been
several States that have attempted to establish or implement laws that are
inconsistent with Federal standards. These States have been advised that such
non-Federal requirement would be preempted under section 112(a). However,
they have been also told that they may be able to apply, for exemption from pre-
emption provided they can meet all conditions as stated in section 112(b). No
procedures have been prescribed or published with regard to the requirements
set forth in section 112(b). It is anticipated that this will be done in the near
future concurrent with reissuance of the existing regulations under the HMTA
(see answer to question 3(c) for reissuance discussion).

Question 18. Has the Department of Transportation established a plan of
activities and objectives to be achieved in the next five years? If so, how was
that program plan developed?
Answer. The specific rule making actions contemplated are:
(a) Cylinder consolidation.—A consolidation of the packaging specifications for

compressed gas cylinders into three categories: Seamless, welded, and acetylene.
existing specifications. This program will be accomplished by outlining and
This program plan developed from an awareness of the need by the staff as well
as industries' expressions of a need for more consistency and simplicity in the
existing specifications. This program will be accomplished by outlining and
setting forth the basic requirements common to all cylinders and supplementing
this by providing separately those distinguishing characteristics applying to each
individual type of cylinder. The program will be carried out using OHMO staff
resources, supplemented by outside consultation with the National Bureau of
Standards (NBS) Metallurgy Division.
( b) Other packaging consolidations.—Consolidation, reorientation, and simpli-

fication of the predominately hardware-oriented packaging specifications for
drums and pails, boxes and cases, and bags and carboys into performance-
oriented specifications. This program plan was developed several years ago as a
long-range effort to simplify and to the extent practicable, provide for packaging
prescriptions on a performance-oriented basis related to the degree of hazard
of contents. The program is being carried out via outside contracts to develop
the proposed specifications and staff resources to translate these into proposed
rule making.
(c) Aluminum high pressure cylinder specification.—A program to develop

and publish a packaging specification for an aluminum high pressure cylinder.
The program plan was developed by examining and evaluating the history of the
use of such cylinders for many years under special permits, wherein annual pro-

duction of such cylinders has reached more than 200,000 units. Program will

utilize staff resources supplemented by outside consultation with the NBS.
(d) Cryogenic liquid cargo tank specification.—A program to develop and

publish a specification (Docket HM-115). Plan was developed by consideration

of industry input, examination of the history of the many special permits for

transport of cryogenic liquids, and an advanced notice of proposed rule making.

Work is being carried out by OHMO staff assisted by FHWA.
(e) Revise radioactive materials (RAM) regulations.—
(1) Regulations for transport of RAM will be revised to incorporate the 1973

revisions of the international standards as promulgated by the International

Atomic Energy Agency (IAEA). A need to maintain consistency of domestic and

international standards dictates that such changes be made as appropriate in

49 CFR. Program plan was developed by USA participation since 1970 in IAEA

Experts Panels to develop proposed changes to the 1967 standards. Work is to

be carried out by OHMO staff coordinating with U.S. Nuclear Regulatory Com-

mission, which will be making concurrent changes to its 10 CFR Part 71.
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(2) Revised regulations for air transport of radioactive materials will be pub-
lished, affecting the air carrier stowage rules, maximum package radiation level,
and other matters. The program plan resulted from recommendations to DOT
by the former USAEC in 1974 and development of proposed changes based thereon
by the FAA in consultation with the OHMA staff.
(f) Recodification of the regulations.—An editorial revision and reorganiza-

tion of the various sections of 49 CFR, primarily those not addressed in Docket
No. HM-112, so as to provide a simplified and more easily usable format and
presentation. The program plan has been developed by the OHMO staff with
major outside contractual assistance from the National Archives.
(g) Regulatory criteria for environmental hazards.—A program to develop

and publish regulatory criteria for such environmental or "non-acute" hazards
as polychlorinated biphenyls, carcinogenic materials, and certain hazardous
wastes not already regulated as "acute" hazards in transportation. The program
plan has developed from a recognized need to address hazards of HM in transport
from a long term, "chronic" hazard exposure standpoint, rather than the "acute"
hazard standpoint. Assistance, recommendations and input will be obtained from
other concerned agencies such as DOL/OSHA and EPA.
(h) Revise etiologic agents regulations.—A program to revise the existing

definitions and criteria for transport of etiologic agents. The program plan de-
veloped from a recognized need for certain changes, based on comments from
HEW, EPA, and Agriculture.
(i) Hazards information systems.—Completion of the development and pub-

lication of a hazard information system. (Dockets HM-103 and HM-126) The
plan developed from an earlier notice of proposed rule making. A hazard infor-
mation system is needed to provide for the adequate communication of hazards
of materials in transportation.
(j) Revise classification definitions and test criteria.—A continuation of the

on-going program to improve and establish the quantitative test and classifica-
tion criteria for certain classifications of HM. These will include separate actions
on oxidizers and flammable solids, thermally unstable materials, solid and non-
solid explosives, poisons, spontaneously combustible materials, waste-reactive
materials, and organic peroxides. The plan is a systematic effort started several
years ago, utilizing staff resources, augmented by outside contractual projects.
(k) Rule making to complete withdrawal of B of E delegations.—A continua-

tion of the removal of the ministerial and discretionary delegations of authority
in 49 CFR to the Bureau of Explosives, Association of American Railroads. This
plan is a systematic effort, utilizing staff resources and outside laboratory
assistance to perform the necessary testing formerly done by the B of E and
involves numerous specific regulatory sections which must be deleted or amended.
(1) Open head plastic pail specifications.—A program to provide a new specifi-

cation for polyethylene drums and to authorize their use with dry, solid paste
materials. The program plan developed from an earlier notice of proposed rule
making (HM-119) and public comments thereon, carried out by OHMO staff.
(m) Glass carboy specifications.—A program to provide a specification for

glass carboys in polystyrene packagings for use with various hazardous materials.
Program plan developed by an earlier notice of proposed rule making (HM-117)
and public comments thereon, carried out by OHMO staff.
(n) Consolidate inside plastic packagings specifications.—A program to con-

solidate and upgrade the various specifications for inside plastics packagings.The plan was developed on staff analyses of various industry comments and
several petitions.

Question 19. Section 104 of Title I of P.L. 93-633 authorizes the Secretary to
designate materials as hazardous if their transportation poses "an unreasonablerisk . . ." Among the provisions contained in IIM-112* are new flammable liquidtest methods.
(a) Please explain the reasons for altering the test method for establishingthe classification of flammable liquids.
(b) Has the new classification been met by opposition from industry? Whatis the nature of the opposition, if any?
(c) Does this new definition encompass many materials which do not actuallyexhibit hazardous behavior? If so, will numerous exemptions from the regula-tion be sought?

Your reference to HM-112 in this question should be replaced by HM-102.
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Answer. (a) In 1969, a contract (DOT—OS-00007) was established with the
Bureau of Mines for an evaluation of the Department's hazard classification
system and test methods. This resulted in the publication of a report in April 1970
titled, "Recommendation of Flash Point Method for Evaluation of Flammability
Hazard in the Transportation of Flammable Liquids." The report analyzed the
flammability hazard present in transportation, and recommended a definition for
flammable liquids and a method of test as a criterion for this definition. An
additional contract (DOT—OS-00038) was let in 1969 for the study of the
transportation environment. An extensive report was published under this con-
tract in October, 1971 by the General American Transportation Corporation,
titled "A Survey of Environmental Conditions Incident to the Transportation of
Materials." Much of this study was devoted to the temperature environment
encountered in transportation. Based on these two studies, the proposed definition
of a flammable liquid was considered to be somewhat conservative with respect
to the maximum temperature limit to be encountered in transportation.
(b) Meetings were held with industry and trade associations such as the

Manufacturing Chemists Association, the National Fire Protection Association,
the National Paints and Coating Association, the American Petroleum Institute,
the Society of the Plastics Industries, Inc., and the American Society for Testing
and Materials. Of concern was the appropriate definition for flammable liquids
considering the transportation environment, and the need for compatibility with
the flammable liquid definitions of other government agencies. The recommended
test method specified for evaluating the flammability hazard of liquids was dis-
cussed extensively with these groups. The new criteria and test methods were
published over two years ago and, after two postponements, became effective on
January 1, 1976. Just before that effective date some segments of industry voiced
increased opposition to the new flammable liquid classification. The principal
objections appeared to be cost oriented. They asserted that this new classification
represents significant increases primarily in their non-transportation costs. The
additional expense in transportation is represented by the application of a label
and the marking of each package which is considered minimal (only a few cents
per package) in comparison with the safety benefits accruing from the increased
knowledge of the fire hazard of materials which fall into this category. Most of
the costs cited by industry are actually the result of OSHA requirements which
have been in existence since 1971.
(c) In the opinion of this Bureau, materials which meet the new definitions

of a flammable liquid, developed after much study and exchange of information
(see answers 19 (a) and (b) above), represent a potential hazard in transporta-
tion. Although an exemption is being sought for one material, the Bureau has no
reason to believe that there are likely to be "numerous" requests.

Question 20. What lines of communication and cooperation exist between fed-
eral and state governments pertaining to the transportation of hazardous
materials?
Answer. Numerous formal and informal lines of communication between fed-

eral and state governments exist at both the Washington Headquarters levels and
at the regional levels through the field offices of the modal operating administra-
tions. One example is the program of state participation in enforcement activities
relating to highway transportation of hazardous materials. Also, the FAA is
working with the NRC on a partially completed state survey of air transporta-
tion of radioactive materials, which includes an examination of compliance
levels. State agencies are actively involved in these surveys. The 13 individual
State surveys completed to date indicate a generally acceptable level of regula-
tory compliance.

Other examples of such formal lines include organizations such as the Southern
Interstate Nuclear Board, Western Interstate Nuclear Board, the Conference
of Radiation Control Program Directors, and numerous State departments of
transportation. It is anticipated that within the implementation of procedures
under § 112 of the Act, a continuing and increasing interface of the Bureau with
State governments will take place.

Question 21. Are there any amendments to Title I of P.L. 93-633 which the
Department needs in order to insure the safe transportation of hazardous
materials in the United States?
Answer. Other than the clarifying amendments to the Hazardous Materials

Transportation Act requested in the hazardous materials authorization bill
(S. 2991) sent to the Hill on January 22 of this year, and the desired legislative
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amendment to § 108 of the Act discussed in answer to questions 23 (d) and (e),
the Materials Transportation Bureau sees no necessity for any other amendments
at this time.

Question 22. Briefly describe the organizational changes that have taken place
in the Department in order to carry out the provisions of Title I, P.L. 93-633.

Answer. On January 3, 1975, the Hazardous Materials Transportation Act of
1974, Title I of Public Law 93-633 was signed into law. The Act provides the au-
thority for the Secretary to draw together previously fragmented regulatory and
enforcement power over the movement of hazardous materials in commerce into
one consolidated and coordinated effort.
To properly and efficiently exercise the powers and perform the duties vested

in the Secretary of Transportation by the Hazardous Materials Transportation
Act, as well as those vested in him by earlier laws dealing with hazardous mate-
rials and the transportation of hazardous liquids and natural gas by pipeline,
the establishment of a line organizational element within the Department report-
ing to the Secretary was considered appropriate. On July 1, 1975, the Materials
Transportation Bureau was established in answer to that need. The Bureau
became operational on July 7, 1975, and is responsible for exercising the author=
ity vested in the Secretary with respect to intermodal hazardous materials func-
tions and the issuance of all hazardous materials regulations and exemptions
except for those regulations and exemptions governing hazardous materials in
bulk carried on board vessels.
The two operating elements within the Bureau are the Office of Hazardous

Materials Operations and the Office of Pipeline Safety Operations.
Other organizational activity will take place shortly which will furnish further

organizational refinements and provide better utilization of limited resources.
Question 23. Section 108 provides that regulations with respect to the trans-

portation of radioactive materials on passenger carrying aircraft in commerce
shall be issued within 120 days of enactment of the Act.
(a) What regulations have been issued in this regard?
(b) Describe how newly issued regulations for radioactive material air trans-

port have significantly changed the previously existing regulations.
(c) As specified under part (a) of Section 108, what "effective procedures for

monitoring and enforcing" the provisions of these regulations have been made?
(d) Are they any difficulties forseen in the monitoring or enforcing of these

particular regulations?
(e) Would further legislation be required to aid in this aspect?
(f) Would the DOT interpretation of the word "research" in Section 108 allow

private industries to transport quantities of radioactive materials on passenger
carrying aircraft for use in the development of commercial products/processes?

• Answer. (a) On April 17, 1975, the Department (FAA) published Amendment
No. 103-24 to 14 CFR Part 103 (Docket No. 103-24, F.R. Vol. 40 No. 75). This
amendment implemented § 108 of the Act, and became effective on May 3, 1975,
120 days within enactment of the Act.
(b) Amendment 103-24 has significantly changed the previously existing regu-

lations for air transport of radioactive material to the extent that the end use
of the material to be transported by passenger aircraft must be taken into
account. Unless the material is intended for use in a research or medical appli-
cation, it may not be offered for transportation by passenger-carrying aircraft.
The major impact of this new requirement has been the prohibition on such
aircraft of shipments of sealed sources of radioactive material which are used
in industrial gamma radiography.
(c) The procedures for monitoring and enforcing the provisions of the regu-

lations have been effected through a greatly increased inspection and enforce-
ment program by the Federal Aviation Administration.
(d) One difficulty in the monitoring of the regulations resulting from § 108

has been the interpretation of the word "research." Some persons have inter-
preted the statute and regulation as being confined to the term "medical re-
search." Both the FAA and the MTB, however, have concluded that the term
"research" must be construed to cover non-medical as well as medical research.
An intended use which would otherwise qualify as "research" is not disqualified
because the use is or can be identified as "industrial" or "academic" research,
neither of which are identified as terms in the statute.
Another difficulty in § 108 is its inclusion of many items having such an insig-

nificant level of radioactivity as to have been excluded from the coverage of
all other regulations applicable to radioactive materials. Under regulatory
Amendment 103-24, the continuation of provisions for shipment of such low
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level, non-research or non-medical items was provided for by applying the
exemption provisions of § 107 to a revision of 14 CFR 103.1 (c) (4). This mecha-
nism will, of course, require a regulatory change every two years to continue the
authorization for "exempt" packages.
(e) We believe that a legislative amendment to correct the oversight discussed

in paragraph (d) is highly desirable. The legislative record leading to P.L. 93-
633 seems to be clear in that it was not intended to preclude the shipment of
items having insignificant levels of radioactive packages for shipment on passen-
ger-carrying aircraft, regardless of their end use.
(f) In response to a request by the Honorable William P. Randall, Chairman,

Subcommittee on Government Activities and Transportation of the House Com-
mittee on Government Operations, a legal opinion by the Chief Counsel of the
FAA and concurred in by the General Counsel of the Department of Transporta-
tion, on the interpretation of the word "research" as used in § 108 of the HMTA
has been written.
The transmittal letter and opinion are attached in answer to your Question

21(f).

Hon. WILLIAM J. RANDALL,
Chairman, Subcommittee on, Government Activities and Transportation, Commit-

tee on Government Operations, House of Representatives, Washington, D.C.

DEAR MR. 'CHAIRMAN: In response to your letter of November 20, I am for-
warding a legal opinion from the Chief Counsel of the Federal Aviation Admin-
istration concerning the scope of the word "research" as used in .Section 108(a)
of Public Law 93-633.
The conclusions stated in that opinion are consistent with the views of the

General Counsel of the Department of Transportation on this matter.
!Sincerely,

WILLIAM T. COLEMAN, Jr.
Enclosure.

INTERPRETATION OF SECTION 108 OF THE TRANSPORTATION SAFETY ACT OF 1974

(Public Law 93-633)

Section 108(a) of Public Law 93-633 requires the Secretaray of Transporta-
tion to issue regulations with respect to the transportation of radioactive
materials on passenger-carrying aircraft in air commerce, as defined in the
Federal Aviation Act of 1958. Section 108(a) provides, in pertinent part, that
such regulations shall prohibit any transportation of radioactive materials on
any passenger-carrying aircraft "unless the radioactive materials involved are
intended for use in, or incident to, research, or medical diagnosis or treatment,
so long as such materials as prepared for and during transportation do not
pose an unreasonable hazard to health and safety."
The question asked is whether the research referred to in Section 108 (a)

pertains only to medical research or whether it encompasses as well other
research, including "industrial research."
It is our opinion that the term "research" as used in Section 108(a) must

be construed to include research other than medical research. Although the
Statute does not define "research" and does not contain any reference to or
definition of "industrial research" there is nothing in the pertinent statutory
provision that would exclude research performed by or for industrial entities,
as long as the intended use of the radioactive material otherwise qualifies as
"research". Conversely, the statutory provision does require the prohibition
of shipment on passenger-carrying aircraft of radioactive materials intended
for industrial uses other than research.
Our conclusion is based upon a reading of the statutory language and the

rules of statutory construction elaborated upon in the paragraphs which follow.
a. The language of section 108 is clear and unambiguous on its face.—It is a

general rule of statutory construction that where a statute is clear and un-
ambiguous on its face it is not open to interpretation and should be adminis-
tered or enforced according to its terms. In Caminetti v. United States, 242 U.S.
470 (1916) the Supreme Court declared, "where the language is plain and
admits of no more than one meaning the duty of interpretation does not arise
and the rules which are to aid doubtful meanings need no discussion."

b. Each word should be given effect.—If possible, every word, clause and
sentence of a statute must be given effect. "A statute should be construed so
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that effect is given to all of its provisions, so that no part will be inoperative
or superfluous, void or insignificant, and so that one section will not destroy
another unless the provision is the result of obvious mistake or error. 2A
Sutherland on Statutory Construction, § 46.06 (4th ed. 1973).

Section 108 expressly refers to "research, or medical diagnosis or treatment."
Thus, it appears that Congress has gone to some lengths, through the use of
syntax and punctuation, to exempt two categories ("research" and "medical
diagnosis or treatment") from the prohibition against transporting radioactive
materials on passenger-carrying aircraft. We do not believe that Congress would
make a distinction between these two categories if it intended to limit the
meaning of "research" to "medical research."

c. "Research, or medical diagnosis or treatment" should be read disjunc-
tively.—Unless a contrary intent is clearly indicated, the term "or" is presumed
to be used in the disjunctive. It has been commonly held that the word "or"
used in a statute is disjunctive and indicates an alternative. Ohio Fuel Co. v.
Paxton, 1 F.2d 662 ( S.D., Ohio, E. D. 1924).
The language of Section 108, "research, or medical diagnosis or treatment"

is written in the disjunctive. Therefore, the term "research" is separated from
"medical diagnosis or treatment" and these two distinct categories are excerpted
from the general prohibition against transporting radioactive materials aboard
passenger-carrying aircraft.
d. The Act should be read as punctuated.—Section 108 places a comma be-

tween the terms "research" and "medical diagnosis or treatment," thereby
indicating that these two exceptions should be treated separately. It is a general
rule of statutory construction that:
"An act should be read as punctuated, however, unless there is some reason

to do otherwise . . . . [w]hen punctuation discloses a proper legislative intent
or conveys a clear meaning the courts should give weight to it as evidence."
Sutherland, supra, § 47.15.
If Congress had intended to create only one exception, "medical research,"

it would have written "medical research or diagnosis or treatment." However,
placement of a comma between "research" and "medical diagnosis or treat-
ment," indicates a contrary intent.

e. Legislative history.—Since it appears from the foregoing that the language
must, on its face, be construed to include research other than medical research,
there would ordinarily be no cause to resort to the legislative history as an aid
to interpretation. For the sake of completeness, however, we have reviewed the
pertinent legislative history, and find that it does not alter our initial
conclusion.
The original House bill (H.R. 15223) as passed by the House on June 24,

1974, contained no provision equivalent to Section 108(a). A proposed Senate
bill would have prohibited the transportation of all radioactive materials on
passenger-carrying aircraft except those "intended for use in medical research,
diagnosis or treatment". In commenting on the proposal, the Secretary of
Transportation wrote to Senator Pearson, a member of the Senate subcommittee
considering the proposal, that the exception to the prohibition against trans-
porting radioactive materials should not be limited to "medical research." In
his letter of September 24, 1974, Secretary Brinegar stated:
"Finally, Section 108 would prohibit the transportation of all radioactive

materials on passenger aircraft, except those used for medical purposes. This
prohibition is too broad and would preclude a great many non-medical packages
which see an important usage in industrial and academic research programs and
whose transportation does not pose an unreasonable risk to the public." ( S. Rev
No. 93-1192, Senate Commerce Committee, 93d Cong. 2d Sess., pp. 84-85 (1974)
A few days after receipt of these comments, the proposed Section 108 was

amended to read "research, or medical diagnosis or treatment." This amended
language was in the hill as reported by the Senate Committee on Commerce on
September 30, 1974. in pertinent part. the Senate Report stated that at a mini-
mum the regulations to be prescribed by the Secretary "must prohibit trans-
portation of all radioactive materials not involved in or incident to research
activities or to medical diagnosis or treatment activities. Radioactive materials
intended for research, or medical treatment or diagnosis, can be transported
only so long as they do not impose an unreasonable hazard to health and
safety." (5. Rep. No. 93-1192, p. 35).
The provision, with the identical wording and punctuation except for one

change not relevant here, was retained in the final version recommended by the
House-Senate conference committee and enacted by Congress. The only dis-

4.
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cussions concerning the pertinent provision were the following statements by
members of the Conference Committee in the Senate and the House.
In offering the conference report, Senator Hartke stated:
"The conference report would ban all radioactive materials from passenger-

carrying aircraft except those used for research or medical diagnosis or treat-
ment. In enacting this provision, we reasoned that while it would be unwise to
burden hospitals requiring radiopharmaceuticals or other nuclear medicines,
such a need did not exist by those who use radioactive materials for industrial
purposes. It should be noted, however, that industrial users of radioactive ma-
terials may still utilize cargo planes or air taxi services for quick deliveries."
120 Cong. Rec. S. 21944 (December 18, 1974).
A more limited statement was made by Senator Magnuson with respect to

Section 108 when he declared:
"It also prohibits the shipment of radioactive materials aboard passenger

aircraft, unless they are intended for medical research or treatment." 120 Cong.
Rec. S. 21945 (December 18, 1974).
In the House, Representative Jarman presented the conference report with

these words pertaining to Section 108:
"We also ban radioactive materials from passenger aircraft unless it is neces-

sary for use in research or medical activity." 120 Cong. Rec. H. 12351, De-
cember 19, 1974) .
While the statement by Senator Magnuson possibly may be cited to support

a narrower interpretation of the statute, the statements by Senator Hartke and
Representative Jarman most clearly reflect the language of Section 108 as
actually written and finally enacted into Public Law 93-633. They both refer
to research or medical diagnosis or treatment in the disjunctive thereby indi-
cating the intent to have two separate categories of exceptions to the prohibi-
tion against carriage of radioactive materials on passenger-carrying aircraft.
No distinction is attempted between non-medical research and medical research,
thereby evidencing an intent to broadly construe the term "research" to mean
non-medical as well as medical research. Although Senator Hartke's reference
to "industrial purposes" is somewhat ambiguous, it does not negative the earlier
general reference to "research" or require the exclusion of industrial research.
On balance, taking into account the amendment which followed receipt of the
Secretary's letter and the entirety of the legislative history on this point, we do
not believe that the legislative history indicates the attribution of any constricted
meaning to the word "research".
In conclusion the language of Section 108 is clear and unambiguous on its

face and does not warrant statutory interpretation. Nevertheless, the rules of
statutory construction and an examination of the legislative history also sup-
port the conclusion that the term "research" as used in Section 108 (a) includes
the carriage of radioactive materials on passenger-carrying aircraft intended
for use in, or incident to, non-medical research as well as medical research.

Question 24. Have the "emergency circumstances" to grant exemptions from
regulatory requirements, as set out in Sec. 107(d) of Title I ever been used?
If so, how was/is the word "emergency" defined?
Answer. Yes. The requirements pertaining to applications for and processing

of emergency exemption are set forth in 49 CFR 107.113. The parameters for
determination of existing emergency are set forth in 49 CFR 107.115. A copy of
the above mentioned exemption procedures is attached hereto.'

Question 25. Sec. 105(b) calls for a cooperative arrangement between the
Secretary and representatives of the Interstate Commerce Commission re-
garding the routing of hazardous materials. Please discuss this arrangement.
Answer. Existing routing regulations (49 CFR 397.3 pertaining to motor

carriers) were established prior to enactment of the HMTA. In addition, the
Coast Guard has authority under the Parts and Waterways Safety Act of
1972 (P.L. 92-340) to establish routing schemes for vessels carrying certain
hazardous materials (e.g. LNG, LPG, and explosives). To the extent the Ma-
terials Transportation Bureau undertakes future substantive changes or addi-
tions to those regulations, it will consult with and entertain relevant suggestions
of the ICC on the matter. The Bureau does not feel the necessity at this time
to establish a formal arrangement with the ICC for such consultation and
cooperation.

Question 26. Sec. 109(a) provides, among other things, that "after notice and
an opportunity for a hearing" the Secretary may issue orders directing com-
pliance with Title I, or with regulations issued under the Title.

1 The attachment was not reproducible.
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(a) Please list the hearings held, and the regulations or provisions covered,
since enactment of the Act.
(b) Please list regulations which have been issued without the benefit of

hearings and discuss the circumstances.
Answer. (a) There have been no orders issued under the authority of § 109(a)

of the Hazardous Materials Transportation Act. This is a subject which the
Bureau contemplates covering in a future issuance of enforcement procedural
regulations along with civil penalties which together with criminal penalties
(§ 110 (b) ) and specific relief (§ 111) form a comprehensive arrangement of
enforcement tools. Hazardous materials regulations issued under the Hazardous
Materials Transportation Act are listed in the answer to question (2). Those
that have been issued with the benefit of a public hearing are as follows:
HM-127—Exemption procedures (40 FR 48466, 3/15/75).
FAA Docket No. 14249; Amendment No. 103-24 Carriage of radioactive

materials on passenger-carrying aircraft (40 FR 17141, 3/17/75).
(b) This question appears to be directed to hazardous materials regulations

issued under the Act rather than orders issued specifically under § 109(a) of
the Act.
Hazardous materials regulations issued under the HMTA are listed in the

answer to question (2). Those that have been issued without the benefit of a
public hearing are as follows:
MTB-1 : MTB & Rulemaking Procedures (40 FR 31767, 7/29/75).
HM-127, Amendment 1—Technical and clarifying changes to exemption pro-

cedures (40 FR 56442, 12/3/75) .
HM-127, Amendment 2—Requiring foreign applicants for exemptions to

designate U.S. agent for service of process (41 FR 7509, 2/19/76).

[The following information was referred to on p. 31:]

DEPARTMENT OF TRANSPORTATION,
MATERIALS TRANSPORTATION BUREAU,

Washington, D.C., April 12, 1976.
Hon. VANCE HARTKE,
Chairman, Surface Transportation Subcommittee, U.S. Senate,
Washington, D.C.
DEAR Mn. CHAIRMAN: This refers to your letter concerning the oversight hear-

ing held on March 4, 1976. You have requested additional answers to questions
pertaining to both hazardous materials and pipeline transportation.
Please find enclosed herewith the requested answers in the same order as

asked.
In addition, I am taking the liberty of adding Question No. 16 to clarify our

position on Section 108(b) concerning "radioactive materials."
Sincerely,

JAMES T. CURTIS, Jr.
Enclosures.
Question 1. Section 107(a) of the Act relating to exemptions from the stand-

ards requires a petitioner to provide a safety analysis as prescribed by the Secre-
tary to justify the grant of the exemption. What kind of data is submitted in
response to the statutory requirement for a safety analysis? Is the data ever
evaluated to see whether it is reliable and accurate?
Answer. Docket No. H.M.-127 (Establishment of Exemption Procedures) re-

quires the applicant to furnish a safety analysis. Each application for an exemp-
tion or renewal of an exemption must include a detailed description of the pro-
posal, including drawings, plans, calculations, procedures, test results, previous
exemptions, properties and characteristics of the commodity and other support-
ing information.
In addition, the applicant must state why he believes the proposal, including

any safety control measures he specifies, will achieve a level of safety which
is at least equal to that specified in the regulations from which the exemption
is sought or will be consistent with the public interest and will adequately pro-
tect against the risks of life and property which are inherent in the transporta-
tion of hazardous materials in commerce.

All data furnished is thoroughly evaluated to determine whether a level of
safety equal to that established in the regulations will be achieved.

•
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Applications that are incomplete or deficient in technical data or justification
are either held in abeyance pending receipt of additional information requested,
returned to the applicant, or denied.

Question 2. How many regulations in the past two years have been modified
because of experience gained through the exemption process?
Answer. There were 21 sections of the regulations that were modified. The

list of these changes is attached.

FOR NEW OR MODIFIED PACKAGINGS REGULATIONS MODIFIED IN LAST 2 YR BECAUSE OF EXEMPTION
EXPERIENCE

Exemption
• Amendment No. and type container 49 CFR sec. Regulation change numbers

HM-105: Cargo tanks and rail cars  173.123, 0.141, Additional restrictions for bottom unloading_ 4455, 4499.
O. 145.

HM-106:
Fire extinguishers  173.306   Increased service pressure and clarified 3455, 4132.

burst pressure requirements.
Tank cars and cargo tanks  173.252  Modified tank lining and loading require- 5004.

meets.
HM-111: Radioactive materials packaging__ 178.120, 0.121, Added sepcification packaging  4909, 5800,

0.194, 5909, 5021.
0.195,
0.103.

HM-104:
Accumulator  173.306  Capacity increase and pressure increase_ __ 2787, 4177.
Metal 2N container  178.32   Change in size of container  2545.

HM-121:
DOT 5 drums  173.208  Increase in capacity of drums  3348.
DOT 33A  Using polystyrene case as an overpack  4248.
DOT 5 and 6   178.81, Changes in dimensions of rolling bars and 3989, 3439.

178.83. hoops.
6D drum with PE liner  173.247(a)____ Added 6D with PE liner as approved con- 4586.

tamer.
2S or 2SL in 37M overpack  173.299(a)____ Increase capacity of 2S or 2SL in a 37M 5337.

overpack.
Glass containers in 33A case  173.245  Glass container in 33A polystyrene case— 4248.

Increase in capacity.
21C drum with aluminum liner  173.217  Revise thickness of aluminum liner in 21C 5849.

container.
Cargo tanks or rail cars  173.354  Allowing tanks designed to but not marked 5883.

with ASME code.

Question 3. You indicate in your response to question 14 that the MTB has
not yet promulgated procedures for enforcing the Hazardous Materials Trans-
portation Act with respect to the shippers and manufacturers of containers but
that the Bureau has the intention to do so "as soon as practicable" after the
reissuance of the existing hazardous materials regulations. Wouldn't it have
made more sense to have the enforcement procedures in place before promul-
gating standards under the Act? What do you mean by "as soon as practicable"?

Answer. I expect to issue these procedures to be effective at the same time as
the substantive regulations are transferred to be applicable under the new Act.
This will occur approximately July 1, 1976.

Question (4) (a). You note in your answers to our pre-hearing questions that
it was the intention of the MTB to establish its own network of regional offices
and that you intended to establish nine field offices during fiscal 1977. However,
the White House did not include funding for those field offices in its budget.
Why? What impact will it have on MTB's ability to enforce the Act?
Answer. The MTB has established a small Compliance Branch staffed by one

clerical employee and four profesional employees for the purpose of ascertaining
the degree of compliance with the Regulations as specified by Section 109(d) of
the new Act. When such a determination has been made, future budget requests
concerning the funding of field offices will be submitted.

Question (4) (b). You failed to define what the purpose of these field offices
would be in your response to our pre-hearing questions. Would you please pro-
vide that information now?
Answer. The purpose of the field offices include enforcement, inspection, sur-

veillance, and educational activities on a regional basis. This type of organiza-
tion provides closer liaison with the regulated industries and allows MTB per-
sonnel to more readily assist them in compliance with the regulations concerning
the safe transportation of hazardous materials. The field organization will pro-
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vide close contact with state personnel concerning their hazardous materials
programs as affected by the pre-emption provisions of Section 112 of the new
Act.
Question 5. Assume a truck transporting plutonium overturns in a densely

populated area and assume further that th,e packaging fails. What emergency
procedures are in effect to deal with this kind of situation?
Answer. The assumption of packaging failure from an accident involving a

truck overturn would be highly pessimistic, as the packaging required must
withstand very severe accidents without failure. In such an unlikely event, how-
ever, the consequences of the event would be mitigated by the observance of the
regulatory procedures which are required to be followed by the carriers. These
procedures include: segregation of the packages from persons (49 CFR 177.861
(a) ) ; immediate notification of the shipper and the DOT in the event of accident,
fire, or a suspected leaking package (49 CFR 177.861(a) and 171.15 (a) ), as well
as a requirement that vehicles, areas, and equipment not be placed in service
again until surveyed, and where necessary, decontaminated. In practice, the car-
rier can call upon the services of an existing system, called the Interagency
Radiological Assistance Plan (IRAP). The IRAP makes available trained radio-
logical monitors who are equipped to assess the extent of the radiological prob-
lem, if any, and competent to act as advisors in the cleanup. The radiological
assistance teams, which are maintained at each of eight regional field offices of
the Energy Research and Development Administration (ERDA), are dispatched
immediately in response to calls for emergency assistance. This assistance has
been utilized, as needed, over many years and has been highly effective in the few
transportation accidents which have occurred involving radioactive materials.
Should a major release of radioactivity occur in an accident, this type of assist-
ance would help to mitigate the impact of the release.
Recognizing the need, however, for better overall radiological incident emer-

gency response planning, the Federal Preparedness Administration, General Serv-
ices Administration ( GSA), published a notice on December 24, 1975 in the
Federal Register. This notice provided full public information concerning the
general course and method by which certain radiological incident emergency
response planning responsibilities are channeled and determined among the in-
terested Federal Agency. The recent notice replaces an earlier January 29, 1973
(39 FR 2356) notice by the Office of Emergency Preparedness which deal solely
with planning for incidents involving fixed nuclear facilities. The new notice
extends the considerations to those involving transportation incident planning.
Under this notice, the Department of Transportation is responsible for:
(1) Providing guidelines, in cooperation with NRC and other Federal Agencies,

and consistent with NRC guidance, for the development of that portion of State
and local emergency plans pertaining to transportation incidents as described in
the notice.
(2) Assistance to State and local governments in emergency planning for

such transportation incidents.
It is anticipated that as a result of this notice, the MTB will be increasingly

involved with assisting State and regional groups in their planning for han-
dling radiological incidents in transportation.

Question 6(a). When petitions for rule-making are submitted to the Office of
Hazardous Materials Operations, how do you determine which ones are to receive
priority?
Answer. Upon receipt of a petition for rule making, a preliminary review is

made and a priority is assigned based on the urgency of the petition and the
anticipated effect upon hazardous materials transportation. Each petition is
evaluated on the basis of the possible impact on the current regulations, e.g., the
number of special permits or exemptions in existence which relate to the petition
and the safety experience associated with those special permits or exemptions.
For those petitions for which no safety experience is available, the proposals are
subject to a safety engineering evaluation to assure that safety in transportation
is maintained. Consideration is also given to the environmental and inflationary
aspects of any proposed modification to the regulations.

Question 6(b). How soon after a petition is filed does OHMO either grant or
deny the petition? Please provide for the record a list of all petitions filed with
the Office of Hazardous Materials or its predecessor, which have neither been
granted or denied and the date such petition was filed.

-On

41:
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Answer. The time required for the response to any petition is of course, de-
pendent upon the complexity of the proposed modification of the regulations as
well as the availability of the data required to completely evaluate the request.
Some petitions have been acted upon within a few months, while others may
require extensive study and research. Frequently, it is considered necessary to
accumulate experience with a proposed procedure or packaging or to obtain addi-
tional information from a petitioner.
Attached are listings of petitions for rule making upon which no final action

has been taken 1 and those to which a response has been given in the form of a
rule making action or a denial of the petition.'
In those cases where rule making is involved, several man-months may be re-

quired in the preparation of a notice of proposed rule making, the receipt and
evaluation of public comments, and the publication of final amendments.
The Bureau is presently reviewing the list of petitions on which no action has

been taken. Many of these petitions have been overtaken by events and are no
longer outstanding. However, the petitions have not been formally withdrawn.

1 See attached listing for "Petitions to Amend the Regulation."
2 See attached listing for "List of Disposed Petitions (Denial or Rule Making)."

411-
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Question 7. Please provide a list of each proceeding initiated in the last ten
years to establish or modify a hazardous materials regulation and include the
dates of each advanced notice of proposed rulemaking, each notice of proposed
Tulemaking, and each final notice when the regulation is finally promulgated.
Answer. See attached list of proceedings.
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Question 8(a). Will you have in your program plan an evaluation scheme to
determine whether you have accomplished what you set out to do?
How will you determine whether the program is going in the right direction?
Answer. Yes, sir.
Before we speak of evaluations, may I explain that all of our programs

are being reviewed to establish effective responses to the problems of
hazardous materials transportation. Program planning is the most necessary
ingredient to achievement of necessary programs. Priorities and goals must then
be established in the program areas of regulations, exemptions, compliance, and
training. By setting these objectives properly in the overall scheme of things,
then goals and procedures are implemented to achieve the objectives. Timeliness
is a very important ingredient of evaluating the effectiveness of programs. As we
arrive at the preset goals, re-evaluation of the objectives must be made to de-
termine whether we are accomplishing what we set out to do.

Question 8(b). Will your plan address enforcement and compliance activities,
education activities, exemption procedures, etc?
Answer. My plan does address those items of enforcement, compliance, educa-

tion and exemptions activities.
In the areas of enforcement and compliance activities, rulemaking is being

prepared to amend the regulations for the purpose of establishing procedural
regulations that implement the preemption provisions of section 112 of the
Hazardous Materials Transportation Act ( Title I of Public Law 93-633). Fur-
ther, the rulemaking will prescribe procedures to be followed by the Materials
Transportation Bureau (MTB) in carrying out its enforcement and compliance
responsibilities under section 109, 110, and 111 of the same Act. I estimate these
amendments to be in the Federal Register by July 1, 1976.
Educational activities including regional seminars, OHMO newsletters, bulle-

tins, and guides are all tools utilized in educating the public and thereby maxi-
mize safety in the transportation of hazardous materials. Our Emergency Services
Guide for Selected Hazardous Materials is being further expanded prior to its
fifth printing. Over 180,000 copies have been distributed to date. The revised
Emergency Services Guide will be available by June 1, 1976.
HM-127 appeared in the Federal Register, October 15, 1975. This is the rule-

making that established the exemption procedures now in effect, and was respon-
sive to section 107 of the Hazardous Materials Transportation Act (Title I of
Public Law 93-633).

Question 8(c). How will you determine rulemaking priorities in your plan?
Answer. The criteria for determining rulemaking priorities is undergoing a

thorough review. In the past, most of the rulemaking proposals were initiated by
industry to have the regulations reflect their practices or proposals. While
thorough technical evaluations were made of these proposals through in house
review and public comment, the effect has been one of reaction to requests, rather
than initiatives generated from within based on the all encompassing public
need.
The priorities will be determined by overall public need for transportation

safety, rather than piecemeal amendments to accomplish narrow objectives. HM-
112 and HM-126 are examples of Department initiated concepts to meet the
total public needs.

Another example is the Research and Development programs we have designed
to provide classification of new materials and in some cases, reclassification of
existing materials. This program has been under way since 1969. As the state
of the art permits, it is utilized to determine the need for regulatory change.
Depending on the scope or degree of hazard involved, a priority can be estab-
lished for rulemaking action.
When such a program determines the need for regulatory action, the neces-

sary actions will be initiated in response to this need.
Question 10. Would you please provide us with a breakdown of manpower

hours devoted on HM-112 and what percentage of your total manpower resources
in MTB they constitute?

Answer. It is estimated that the preparation of Docket HM-112, including the
notices, the amendment itself, and the evaluation of the comments, required
approximately 84 man-years.

Since the Materials Transportation Bureau (MTB) was established in July
1975, it is difficult to provide percentages of MTB manpower devoted to this
project in the past three fiscal years. The percentages listed represent the frac-
tion of manpower resources abailable to the Office of Hazardous Materials and
the Office of Hazardous Materials Operations during that span.
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Fiscal year: Percent

1974   6
1975   7
1976 to date  9

Question 11. At the hearing you said that the United Nations system "will be

practically the same [as the United States] kind of system." Given all the

troubles you have had with HM-103, how can you be so sure that you will de-
velop a system compatible with that of the UN?
Answer. The United States Delegation to the United Nations Committee of

Experts on the Transport of "Dangerous Goods," with appropriate industry and

other reliable technical support, consists of representatives of the same Govern-

ment agencies as those responsible for domestic regulations. We are certain that
we can develop a system compatible with the United Nation's system because
approximately 85% of the UN system is derived from the United States regula-

tions. Our principle purpose in attending the UN sessions is to make sure that
United States policy and practice are reflected in international standards.
In response to question No. 12, the following list of applications for special

permits and exemptions were denied during the last year.

SPECIAL PERMITS

1. Request by Grestco Dyes & Chemicals, Inc. to transport hypochlorite solu-
tions in a fiberglass reinforced plastic portable.

2. Request by American Steel Container Co. to ship certain flammable liquids
in metal drums similar to DOT Specification 17E except for lighter gauge
material.

3. Request by Pennwalt Corp. to ship cleaning compounds containing not more
than 60% hydrofluoric acid in DOT Specification 34 containers or Special Permit
6584 composite packaging.

4. Request by Rings for Drums, Inc. for the shipment of paint in 30 and 55
gallon metal drums, comparable to DOT Specification 1711 but made of lighter
gauge steel and equipped with lighter gauge bolted ring closure.

5. Request by Soweco, Inc. to ship chloropicrin, 100%, in inside polyethylene
bottles packed in corrugated fiberboard boxes.
6. Request by Austin Powder Co. to ship a liquid explosive, Class B in DOT

Specification MC 307 or 312 tank motor vehicle.
7. Request by Una/Bath Corp. to ship certain corrosive liquids in fiberglass

portable tanks.
EXEMPTIONS

1. Request by Waste Research and Reclamation Co. to ship contaminated
flammable solvents destined for resource recovery or a waste disposal facility
without complying with the provisions of 49 CFR 173.28(h).

EMERGENCY EXEMPTIONS

1. Request by General Dynamics Co. to transport rocket ammunition, a Class
B explosive, via aircraft.

2. Request by Hooker Chemical & Plastics Corp. to allow the transportation
of phosphoric anhydride, a flammable solid, in foreign manufactured drums
comparable to the DOT Specification 37A drums.

3. Request by FMC Corp. to renew Special Permit 5876 on emergency basis.
4. Request by Fairbanks Air Service, Inc. to transport flammable liquids

without overpack in single pilot operation.
5. Request by Department of the Navy to transport Class A explosives over-

stacked with 1 high level of jeeps.
6. Request by Marine Agency of Tampa, Inc. on behalf of Pioneer Paper Stock

to transport 200 tons of wet waste raper in bales.
7. Request by Seaboard World Airlines to transport 80 boxes of Class B

ammunition.
Questions: 13(a). Has the OHMO tested the various combustion characteris-

tics of polyester resins? If so, what have you found?
(b) What data does the OHMO have with respect to loss of life or property

attributable to a fire caused by polyester resin?
Answers 13(a). Flash points were determined on two unsaturated polyester

resins and a sample of styrene monomer that were submitted to the Bureau
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by Structural Composites Industries, Inc., of Azusa, California. The flash points
were determined using• a Setaflash closed tester. Cargill PE-8399 had a flash
point of 93°F. No other resins have been submitted for testing. Computations
were made of the heat of combustion of polyester resins based on the formula-
tions described in the petition for exemption. Heats of combustion range from
5500 to 8300 calories per gram which is comparable to many regulated materials
such as methanol (5350 cal/g), ethanol (7120 cal/g), and benzene (9950 cal/g).
The formulation as described to the Bureau permits only 1% or less of non-
combustible material in the resin.
(b) Data on fires and property loss involving polyester resins is very limited

at this time. Requests for information in this area to the American Insurance
Association and Factory Mutual did not result in any response. Bulletin No. 7.
of the Society of The Plastics Industry, Inc. Committee on Fire Prevention
(dated March 1963) reviews several fires that have occurred in plastics fabricat-
ing plants; among these are noted:
(1) Polyester-fiberglass reinforced boat manufacturing plant fire. Fire origi-

nated in the mixing room during the lunch break. The plant was a complete
loss, estimated at $290,000.
(2) Another boat fabrication plant, a complete loss estimated at $165,000.

The fire report stated that the fire was fed by drums of resins, paint and thinner.
(3) A plastics molding plant, a complete loss estimated at $290,000. The fire

report contains the statement "Exploding drums of polyester resin and insufficient
fire hydrants hampered fire fighting."
(4) A boat manufacturer reports a flash fire, apparently resulting from the

spontaneous ignition of an open 5-gallon can of polyester resin. The fire was
quickly extinguished by employees with minimum damage to the plant.

The following questions concern issues raised at the joint hearings
held by the Commerce and Interior Committee on Alaska Natural Gas:

Que8tion 14(a). Have any impact studies been made with regard to the dam-
ages that a spill could cause in terms of loss of life or property?
Answer. The Federal Power Commission (FPC) in its draft environmental

impact statement on Alaska Natural Gas Transportation Systems included a
type of risk analysis concerning the degree of risk to life from a failure of the
LNG facilities at Gravina Point, Alaska, and three potential ports in California.
Because there are no known residents within 7 miles of Gravina Point, it was
concluded that risk was limited to the operating personnel of the facility and the
cargo vessel which are estimated to number less than 100 persons.
For Point Conception, Oxnard, and Los Angeles Harbor, a different method

1\79S employed and estimated risk was shown proportionally as fatalities per
million people per year to be 6.9, 9.4, and 8.5 for the three ports respectively.
However, the study did not develop this data to determine total estimated yearly
fatalities for the risk corridors at these specific locations.

Also, an extensive risk analysis for this area in California was prepared by
Science Applications, Inc., which concluded that risk to life was very low.
None of these analyses addressed the financial aspects of property loss. Cost

risk assessment is applicable only to a specified location, and MTB has not con-
ducted studies in this area.
(b) Mr. Curtis said in those hearings that "the entire pipeline would be tested to

an internal pressure greater than the maximum operating pressure." Does this
include over-pressure conditions?

Answer. The gas pipeline safety regulations require that before operating a
new segment of a pipeline or returning to service a segment of a pipeline that
has been relocated or replaced, a test be conducted to substantiate the proposed
maximum allowable -operating pressure (MAOP). The test level depends on the
population density in the vicinity of the pipeline and ranges from a minimum of
1.1 times the MAOP in a low populated area to a maximum of 1.5 times the
MAOP in a highly populated area. Regardless of the final route chosen for the
gas pipeline in Alaska, the remoteness of the pipeline route indicates that a
minimum test pressure of 1.1 times the MAOP will be required for most of the
length of the pipeline.
The test pressure chosen by the pipeline operator establishes the MAOP for

the pipeline. Once the pressure test is conducted and the MAOP established, the
gas pipeline operator is not allowed to exceed this pressure during normal
operation.

•
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During abnormal pressure surges which occur infrequently, the MTB regula-
tions permit the pressure in a high pressure natural gas pipeline, such as the
proposed Alaskan pipeline, to exceed the MAOP by a prescribed amount.
The overpressure protection is activated when the pressure exceeds the MAOP

by 10 percent or the pressure that produces a hoop stress of 75 percent of the
specified minimum yield strength of the pipe, whichever is lower. Therefore,
the MAOP plus any abnormal overpressure condition will not exceed the test
pressure.
(c) Does MTB believe that the system of preventing major collision or strand-

ings is foolproof, particularly in port areas where there usually is heavy vessel
traffic and where traffic separation schemes may fail? Has MTB made any studies
which evaluate the possibility for a major collision or catastrophe?
Answer. The Ports and Waterways Safety Act (33 U.S.C. 1221 et seq.) author-

izes the Coast Guard to control the area in which commercial vessels operate—
especially those vessels carrying hazardous substances. The enclosed publication
(Liquefied Natural Gas, Views and Practices, Policy and Safety, CG-478)1- pro-
vides a comprehensive description of the Coast Guard's approach to assuring
safety in water transportation of LNG. The Coast Guard does not believe any
safety system can be foolproof (i.e., assure a zero level of risk) but, as is indi-
cated by this publication, much special attention has been and is being given to
the containment and transportation of LNG to provide a consistent and reason-
able level of safety. Chapter IV (Operational Controls and Facilities) describes
the extensive operational controls that are exercised on a selective basis to pre-
vent major collisions and strandings. It can be seen that these controls are spe-
cific to LNG vessels and are not dependent on general traffic separation schemes.
MTB has made no studies concerning tanker transportation of LNG since we
have no expertise in tanker transportation. However, many studies have been
sponsored or utilized by the Coast Guard in developing an understanding of the
hazards of LNG transportation by water. These are summarized in Chapter II
and on pages A1-2 and A1-3. However, as stated on page 11-3, a formalized risk
analysis procedure is not used at present, although development of a methodology
for use with all hazardous materials (including LNG) is under development.
(d). Senator Mondale gave you a report by the National Academy of Sciences

which said that South Central Alaska, including Prince William Sound, where
these gas facilities will be built, is one of the world's most active seismic regions.
Has MTB had a change to assess what impact this might have on our ability to
transport this gas safely?
Answer. Senator Mondale requested Mr. Curtis to review the National Academy

of Sciences' report during the hearing on February 17, 1976, but did not supply
a copy. We contacted Senator Mondale's office to confirm the name of the report
and believe that the report to which the Senator was referring was "The Great
Alaska Earthquake of 1964, Summary and Recommendations," published by the
National Academy of Sciences.
We have reviewed the report and are aware that South Central Alaska is

subject to seismic activity and that special designs must be employed so that
structures can be constructed to withstand the stresses which occur during earth-
quakes. The Trans-Alaska crude oil pipeline was designed to withstand these
stresses. We evaluated the structural design criteria for the crude oil pipeline,
which included seismic design criteria and concluded from the evaluation that
the stress criteria and stress design would result in a final design with reasonable
and adequate margins of safety against structural failure.
The LNG terminal proposed for Gravina Point can be designed and constructed

to minimize damage from a probable earthquake using special design techniques
for dynamic seismic loading. Of course, if the epicenter of an earthquake having
a magnitude of the 1964 Alaska event, or a lower intensity event at a shallow
focal depth (distance from earth surface to the apparent origin of the earth-
quake) occurred in close proximity to the site, extensive damage could result,
including catastrophic failure of the LNG storage tanks. The effects of an LNG
spill from a storage tank or tanks (primary containment) can be effectively con-
trolled with properly designed secondary containment by an impounding space
which will limit spread of the LNG and vapor gas cloud evolution.
(e). When Senator Mondale asked Mr. Curtis about the relative degree of

safety of gas delivery between pipeline or LNG tanker, he answered that both
could be as safe as necessary. Given equal safety levels, which system would

The publication Is in the Committee files.
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be more efficient (i.e., costs of transporting per unit of gas) ? Which of the two

systems would be more likely to cause an unacceptable disaster?

Answer. Neither MTB nor the Coast Guard has made comparative studies

of the safety, economic, or political aspects of gas delivery by pipeline and by

LNG tanker.
We believe that transportation of LNG is more susceptible to an accident

which would result in multiple deaths and high property damage than pipeline

transportation of natural 60-as. This is because there is a greater number of

people at risk around an LNG tanker or the on-shore storage facility than

would be found around a pipeline in the remote areas of either Alaska or

Canada. Also, the amount of natural gas available for release to the area for

.4/ possible ignition and fire is much greater around an LNG tanker or on-shore

storage facility, since one cubic ft. of LNG contains 600 cubic feet of natural

gas. However, the Coast Guard does believe, because of its knowledge of the

properties and hazards of LNG and its careful attention to design, construction,

and operation of LNG tankers, that LNG can be transported by ship at a level
of risk which is reasonable and consistent with other risks to the public. Sim-

ilarly, the MTB also believes that and LNG facility built in accordance with

the Bureau's design, construction, operation and maintenance standards will
assure a reasonable level of risk to the public.

Question 15. You testified at the hearing to the effect that the "quantity and
form" aspect of the new hazardous materials definition and been commonly
implemented for years. Other than the recent example of combustible liquid
given in the hearings, what other material would have been considered regu-

lated materials which as shipped, meet the test criteria for classification, as
hazardous materials, but which are not considered regulated at all due to
quantity in shipment or form of material as shipped?
Answer. There are many materials which exhibit hazard characteristics only

when in a particular physical form. As an example, finely divided metal powder
may be pyrophoric or flammable while the same metal as a massive solid does
not present such a hazard. Small quantities, equally as well, greatly reduce
the hazards posed in transportation. Photographic flash bulbs, for instance,
contain flammable material by their very nature but certainly do not represent
a hazard. Many other items because of their form and quantity are not con-
sidered as hazardous materials, although they may meet the literal definition
of hazardous materials. Included in this category are such materials as alcoholic
beverages in one gallon or less quantities which may meet the defintion of a
flammable liquid but are not so regulated. Carbonated beverages, inflated tires
(below 100 psig), and nitroglycerin in medicines are other examples of materials
which, because of quantity and form, are not subject to the Department's
regulations.

Question 16. In your answers to our prehearing Questions 21 and 23(e), you
stated that a legislative amendment to the definition of "radioactive materials"
in § 108 of the Hazardous Materials Transportation Act is desirable to eliminate
the need for employing the exemption provisions of § 107 of the Act every two
years to allow for the shipment of items having insignificant levels of radio-
activity on passenger-carrying aircraft. Would you please provide a draft of
the amendment?

Answer. Attached is a copy of § 108(b) of the Act showing how that section
can be changed to achieve the desired result. In addition, there are attached
copies of a notice of proposed rulemaking (40 FR 5168, February 4, 1975) and
the final rule (40 FR 17141, April 17, 1975), with related text circled showing
how the exemption authority of § 107 has been employed so as not to exclude
from passenger-carrying aircraft items having insignificant levels of radio-
activity. Also attached is a copy of 49 CFR 173.391 which contains a detailed
description of the small quantities and devices that are currently exempt from
the hazardous materials packing, marking, and labeling requirements. In the
absence of the change, we recommend it will be necessary for us to conduct
exemption proceedings with respect to these items under the authority of
§ 107 of the Act at intervals not to exceed two years.

Recommended change to § 108(b).

SEC. 108
(a) * * *
(b) DEFINITION.—As used in this section, "radioactive materials" means any

materials or combination of materials which spontaneously emit ionizing radi-
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ation. This term does not include [materials in which (1) the estimated specific'
activity is not greater than 0.002 microcuries per gram of material; and (2)
the radiation is distributed in an essentially uniform manner] any material
which the Secretary determines is of such a low estimated specific activity that
when prepared for and during transportation it does not pose a hazard to health
or safety.
The legislative history of the Act indicates that it was not the intent of Con-

gress to prohibit the carriage of tiny trace elements or small quantities of radio-
active material on passenger-carrying aircraft, notwithstanding the literal
wording of section 108 of the Act (Congressional Record of December 19, 1914:
Volume 120, Number 179, page H12351). Accordingly, this proposal would amend
§ 103.1 (c) and exclude from the applicability of Part 103 human beings and
animals with an implanted medical device, such as a heart pacemaker, that
contains radioactive material or with radiopharmaceuticals that have been in-
jected or ingested. The FAA believes these devices and materials used for
medical purposes do not pose an unreasonable hazard to health and safety
aboard passenger-carrying aircraft.
In addition, in light of the legislative history of the Act, it is proposed to

amend § 103.1 (c) and exempt from the applicability of Part 103 small quantities
of radioactive materials that meet those requirements in 49 CFR Parts 172 and
173 in effect on the issuance date of this Notice that exempt them from the
packaging, marking and labeling requirements for shipment by rail express.
These materials, which have been exempted under the regulations of 49 CFR
Parts 172 and 173 for more than 20 years, are currently excluded from the
applicability of Part 103 and this proposal would continue to exclude them under
the exemption authority of section 107(a) of the Act for a period of two years.
The two year period is necessary, since such a limitation is required by the
exemption authority of section 107(a) of the Act, but that authority permits
exemptions to be renewed.

Included in this category of exempted materials are devices such as luminous
clocks and watches, aircraft dials, electron tubes, and exit markers. Also in-
cluded are calibration sources that are component parts of radiation survey
instruments routinely used by personnel of shippers, carriers, and regulatory
agencies to monitor shipments for compliance with applicable regulations, as
well as schedule quantities of materials not contained in any devices. The maxi-
mum allowable radiation level at the surface for any package of such exempted
materials is 0.5 millirem per hour and in the event any material were lost from
any package it would not pose any hazard to health and safety. Accordingly,
the FAA considers the continued exemption of those materials to be safe and
consistent with the public interest and the policy of the Hazardous Materials
Transportation Act.

§ 103.1 Applicability.

(e) This part does not apply to—* * *
(4) Prior to (2 years after effective date of amendment) radioactive materials

that meet those requirements in 49 CFR Parts 172 and 173 in effect on (issu-
ance date of this notice) that exempt them from the packaging, marketing, and
labeling requirements for shipment by rail express.

*

(6) Human beings and animals with an implanted medical device, such as a
heart pacemaker, that contains radioactive material or with radio pharmaceu-
ticals that have been injected or ingested.

ENVIRONMENTAL PROTECTION AGENCY

[40 CFR Part 85]

[FRL 329-8]

CONTROL OF AIR POLLUTION FROM NEW MOTOR VEHICLES AND NEW MOTOR VEHICLE
ENGINES

EXTENSION OF COMMENT PERIOD FOR PROPOSED SELECTIVE ENFORCEMENT AUDITING
PROCEDURES

The Environmental Protection Agency published a notice of proposed rule-
making, 39 FR 45360, dated Tuesday, December 31, 1974, for Selective Enforce-
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ment Auditing of new motor vehicles. In order to afford interested persons an
opportunity to participate in the rulemaking proceeding the notice invited
written submissions of data, views, or arguments relative to the proposed regu-
lation. The closing date for comments was set for March 3, 1975. Submissions
to the docket by the Motor Vehicle Manufacturers Association and Ford Motor
Company indicate that the March 3, 1975, closing date does not allow adequate
time for participants to fully respond to the solicitation of data, views, or argu-
ments, and request that the comment period be extended.
The Agency has considered these requests and has concluded that an exten-

sion of the comment period is warranted. Accordingly, the closing date is hereby
-extended to April 17, 1975, and all comments received on or before that date
Will be considered. Interested personss may participate in this rulemaking pro-
ceeding by submitting written comments (ten (10) copies) to Director, Mobile
Source Enforcement Division (EG-340), room 3220 WSM, Environmental Pro-
tection Agency, 401 M Street, SW., Washington, D.C. 20460. All comments will
be available for public inspection during normal working hours at the Freedom
of Information Office, room 232 WSM, 410 M Street, SW., Washington, D.C.

-20460.
Dated: January 29, 1975.

ALAN G. KIRK II,
Assistant Administrator for Enforcement and General Counsel.

[FR Doc.75-3085 Filed 2-3-75 ;8 :45 am]

PART 103—TRANSPORTATION OF DANGEROUS ARTICLES AND MAGNETIZED MATERIALS

CARRIAGE OF RADIOACTIVE MATERIALS ON PASSENGER-CARRYING AIRCRAFT

Certain other changes of an editorial nature have also been made in the pro-
posal. These include a change in proposed § 103.1(c) (4) which, for purposes of
clarification, deletes the reference to "49 CFR Parts 172 and 173" and substitutes
for it a reference to "49 CFR 173.391."

§ 103.1 Applicability.

(c) This part does not apply to—* *
(4) Prior to May 3, 1977, radioactive materials that meet those requirements

in 49 CFR 173.391 in effect on May 3, 1975, that exempt them from the packaging,
marking, and labeling requirements for shipment by rail express.

•

(7) Human beings and animals with an implanted medical device, such as a
heart pacemaker, that contains radioactive material or with radio pharmaceu-
ticals that have been injected or ingested.

CHAPTER I—MATERIALS TRANSPORTATION BUREAU

§ 173.391 Small quantities of radioactive materials and radioactive devices.
(a) Radioactive materials in normal form not exceeding 0.01 millicurie of

Group I radionuclides; 0.1 millicurie of Group II radionuclides; 1 millicurie of
Groups III, IV, V, or VI radionuclides; 25 curies of Group VII radionuclides;
tritium oxide in aqueous solution with a concentration not exceeding 0.5 milli-
'curies per milliliter and with a total activity per package of not more than 3
•curies ; or 1 millicurie of radioactive material in special form; and not containing
more than 15 grams of uranium-235 are exempt from specification packaging,
marking, and labeling, and are exempt from the provisions of § 173.393, if the
following conditions are met:
(1) The materials are packaged in strong tight packages such that there will

be no leakage of radioactive materials under conditions normally incident to
transportation.
(2) The package must be such that the radiation dose rate at any point on the

external surface of the package does not exceed 0.5 millirem per hour.
(3) There must be no significant removable radioactive surface contamination

on the exterior of the package (see § 173.397).
(4) The outside of the inner container must bear the marking "Radioactive."
(b) Manufactured articles such as instruments, clocks, electronic tubes or ap-

paratus, or other similar devices, having radioactive materials (other than
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liquids) in a nondispersible form as a component part, are exempt from specif
ica-

tion packaging, marking, and labeling, and are exempt from the provisions o
f

§ 173.393, if the following conditions are met:
(1) Radioactive materials are securely contained within the devices,

 or are

securely packaged in strong, tight packages, so that there will be no leakage of

radioactive materials under conditions normally incident to transportation.

(2) The radiation dose rate at four inches from any unpackaged device does

not exceed 10 millirem per hour.
(3) The radiation dose rate at any point on the external surface of the outside

of the package may not exceed 0.5 millirem per hour. However, for exclusive

use shipments only, the radiation at the external surface of the package or the

item may exceed 0.5 millirem per hour, but must not exceed 2 millirem per ho
ur.

(4) There must be no significant removable radioactive surface contamination

on the exterior of the package (see § 173.397).
(5) The total radioactivity content of a package containing radioactive devices

must not exceed the quantities shown in the following table:

Quantity in curies

Transport group Per device Per package

I____  
0.6001 0.001

II 
.001 .05

III 
.01 3

IV .05 3

V or VI_
1 1

VII 25 200

Special form 
.05 20

(6) No package may contain more than 15 grams of fissile material.

NOTE 1.—For radioactive gases, the requirement for the radioactive materi
al

to be in a nondispersible form does not apply.

(c) A manufactured article, other than reactor fuel elements, in wh
ich the

only radioactive material is metallic natural or depleted uranium o
r natural

thorium or alloys thereof, is exempt from specification packaging, mar
king, and

labeling, and is exempt from the provisions of § 173.393, if the following
 condi-

tions are met:
(1) The radiation dose rate at any point on the external surface of the ou

t-

side container does not exceed 0.5 millirem per hour;

(2) There must be no significant radioactive surface contamination on 
the

exterior of the package. To determine whether "significant," the stand
ard in

§ 173.397 must be used.
(3) The total radioactivity content of each article must not exceed 3 curies.

(4) The outer surface of the uranium or thorium is enclosed in a non-radio-

active, sealed, metallic sheath.
NOTE: Such articles may be packagings for the transportation of radioactive

materials.
(d) Shipments made under this section for transportation by motor carriers

are exempt from Part 177, except § 177.817, of this chapter.

(18 U.S.C., secs. 831-835; secs. 6 and 9, Department of Transportation Act (49

U.S.C. 1655 and 1657) ; title VI and sec. 902(h), Federal Aviation Act of 1958

(49 U.S.C. 1421-1430, 1472(h) and 1655 (c) ) ) [Arndt. 173-3, 33 FR 14925, Oct. 4,

1968, as amended by Arndt. 173-90, 39 FR 45241, Dec. 31, 1974].
A
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